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AMENDMENTS  TO  RULES 


SUPREME  COURT  OF  NORTH  CAROLINA » 


Adopted  August  27,  1917 


APPUOANTS  FOR  LICENSE  TO  PBAC- 
TICK  LAW. 

1.  Applicants  for  license  to  practice  la^v 
will  be  examined  on  the  last  Monday  In  Jan- 
uary and  the  Monday  preceding  the  last  Mon- 
day In  August  of  each  year,  and  at  no  other 
time.    Examination  will  be  In  writing. 

2.  Applicants  must  have  attained  the  age 
of  twenty-one  years  and  must  have  studied: 

Ewell's  Essentials,  3  volumes; 

Clark  on  Corporations; 

Scbouler  on  Executors ; 

Blspham's  Equity; 

Clark's  Code  of  Civil  Procedure; 

Revlsal  of  1905 ; 

Constitution  of  North  Carolina ; 

Constitution  of  the  United  States; 

Creasy's  English  Constitution; 

Sharswood's  Legal  Ethics ; 

Shcppard's  Constitutional  Test-Book; 

Cooley's  Principles  of  Constitutional  Law 
(or  their  equivalents) ; 

Also  some  approved  text-book  on  each  of 
the  following  subjects:  Agency,  Bailments, 
Carriers,  Corporations,  Equity,  Executors, 
Negotiable  Instruments,  Partnership  and 
Sales. 

Applicants  must  have  read  law  for  two 
years  at  least,  and  shall  file  with  the  clerk 
a  certificate  of  good  moral  character,  signed 
by  two  members  of  the  bar  who  are  practic- 
ing attorneys  of  this  court,  and  also  a  certifi- 
cate of  the  dean  of  a  law  school  or  a  mem-  i 


ber  of  the  bar  of  this  court,  that  (he  appli- 
cant has  read  law  under  his  instruction,  or  to 
his  knowledge  or  satisfaction,  for  two  years, 
and  upon  examination  by  such  Instructor 
^as  been  found  competent  and  proficient  in 
said  cotirse.  Such  certificate,  while  Indis- 
pensable, will  of  course  not  be  condaslve 
evidence  of  proficiency.  An  applicant  from 
another  state  can  file  a  certificate  of  good 
moral  character  signed  by  any  state  officer 
of  the  state  from  which  he  comes. 

If  the  applicant  has  obtained  license  to 
practice  law  In  another  state,  in  lieu  of  the 
certificate  of  two  years  reading  and  profi- 
ciency he  can  file  (with  leave  to  withdraw) 
his  law  license  Issued  by  said  state. 

3.  Each  applicant  shall  deposit  with  the 
clerk  a  sum  of  money  sufficient  to  pay  the 
license  fee  before  he  shall  be  examined,  and 
If  upon  examination  be  shall  fall  to  entitle 
himself  to  receive  a  license,  the  money  will 
be  returned  to  him.  The  amount  required 
is  $23.50,  $20  of  which  is  the  tax  prescribed 
by  statute,  $1.50  registration  fee,  and  $2  due 
printers  for  the  parchment  upon  which  cer- 
tificates of  license  are  issued. 

The  above  requirements  apply  also  to  law- 
yers from  other  states  wlshins  to  locate  and 
engage  In  the  practice  he:'e.  No  formal  ap- 
plication is  required  and  no  application 
blanks  are  used.  The  applicant  may  comply 
with  above  requirements  at  any  time  by  Fri- 
day preceding  day  of  examination,  either 
by  mall  or  in  person. 


>  For  other  rules,  see  gl  S.  E.  vU;    88  S.  E.  vl : 
83  S J3.  (vi) 
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WnXIAMS  T.  BOI/I/INS  et  aL     (No.  9746.) 

(Snpreme  Court  of  South  Carolina.     July  7. 

1917.) 

Replevin  «=>19^VKNUit— Subjkct-Mattsb. 
In  an  action  of  claim  and  deliven  for  pos- 
session of  a  horso,  where  the  defendant,  who 
had  possession,  resided  ^n  K.  county,  it  was  er- 
ror to  refuse  a  change  of  venue  to  such  county, 
although  plaintiff  and  the  other  defendant  re- 
sided in  the  county  where  the  action  was 
brought,  in  view  of  Code  Civ.  Proc.  1912,  {  172, 
providing  that  an  action  for  the  recovery  of 
personal  property  restrained  must  be  tried  In 
the  county  in  which  the  subject  of  the  action,  or 
some  part  thereof,  is  situated. 

[EkL  Kote. — For  other  cases,  see  Replevin; 
Cent.  Dig.  {{  118)^,  119.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lee  CoTinty ;  I.  W.  De  Vore,  Judge. 

Action  by  Carolina  WlUlams  against  R.  B. 
Rollins  and  another.  From  an  order  refusing 
a  change  of  venue,  defendant  named  appeals. 
Reversed. 

Thos.  H.  T)atum,  of  Blshopvllle,  for  ap- 
pellant. McLeod  &  Dennis  and  R.  W.  Mo- 
Lendon,  all  of  Blshopvllle^  for  respondent. 

WATTS  J.  This  Is  an  appeal  from  an 
order  of  Judge  De  Vore  refusing  a  motion 
for  change  of  venue.  The  action  is  for  claim 
and  delivery  for  the  possession  of  a  bay 
horse  of  the  alleged  value  of  $150.  The  ac- 
tion Is  against  R.  B.  Rollins  and  J.  M.  Hea- 
ron,  and  Is  brought  in  Lee  county.  The  plaln- 
tiif  and  Hearon  reside  In  Lee  county.  The 
defendant  Rollins  resides  In  Kershaw  county. 
The  complaint  alleges  that  Rollins  is  In  wrong- 
ful possession  of  the  horse,  and  is  withhold- 
ing the  possession  of  the  same  from  the  plain- 
tiff and  that  Hearon  claimed  some  title  or 
interest  to  the  property  by  reason  of  a  mort- 
gage over  the  same.  Rollins,  before  answer- 
ing, upon  proper  notice,  made  a  motion  for 
a  change  of  venue  from  Lee  county  to  Ker- 
shaw county,  where  he  resides.  This  motion 
was  supported  by  affidavits.  The  undisputed 
facts  show  that  at  the  time  the  action  was 
commenced  Rollins  lived  in  Kershaw  county 
and  the  property  sued  for  was  In  Kershaw 
county.  The  defendant  Rollins,  by  appeal, 
challenges  the  correctness  of  Judge  De  Vore's 
order  and  seeks  reversal. 


SecUoa  172  of  Code  of  Procedure  provides 
that  action  for  the  recovery  of  personal  prop- 
erty restrained  for  any  cause  must  be  tried 
in  the  county  in  which  the  subject  of  the  ac- 
tion or  some  part  thereof  is  situated.  In  All 
V.  WllUams,  87  S.  C.  102,  «8  S.  E.  1041,  Atih, 
Cas.  1912B,  837,  It  was  decided  that: 

"The  action  should  have  been  brought  in  the 
county  of  Bamberg,  where  the  mules,  the  sub- 
ject of  the  action,  were  at  the  time  of  the  com^ 
mencement  of  the  action." 

Justice  Woods  so  construed  this  section  in 
that  case.  His  honor  seems  to  have  allowed 
the  case  of  Jones  Bros.  v.  Strlcl^land  et  al., 
97  S.  G  444,  81  S.  B.  792,  to  control  him  in 
making  the  order.  This  mistake  is  natural 
from  the  case  as  reported,  but  an  examina- 
tion of  the  record  In  the  case  discloses  the 
fact  that  there  was  an  action  for  conversion, 
and  not  an  actl<Hi  of  claim  and  delivery. 

Order  appealed  from  reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER. 
and  GAGE,  JJ.,  concur. 


aOT    8.    C.    S32) 
GWATHMBY  &  CO.  v.  BURGISS.    (No.  9702.) 


(Supreme  Court  of  South  (TaroUna. 
1917.) 


June  29, 


GaMTNO   «=>50(2)— FuTTJBBS— iNSTBtJCTIONa 

In  an  action  to  recover  the  balance  due  on 
a  transaction  relating  to  futures  in  cotton,  the 
instruction  "wliether  a  contract  for  the  pur- 
chase or  sale  of  cotton  for  future  delivery  is 
good  or  bad  depends  upon  the  intention  of  the 
parties  at  the  time,  and  if  it  was  their  intention 
to  receive  or  deliver  the  cotton  or  to  sell  their 
contract  to  some  one  else  before  maturity,  then 
they  are  bound  by  ^uch  contract,  even  though 
they  may  have  changed  their  minds  after  the 
contract  was  entered  into,"  was  erroneous  be- 
cause under  it  the  jury  could  substitute  the  in- 
tention of  the  parties  that  the  cotton  be  actually 
delivered  and  accepted,  as  required  by  statute  to 
that  of  allowing  the  contracts  to  be  sold  before 
maturity. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  {  104.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  Thos.  S.  Sease,  Judge. 

Action  by  Gwathmey  &  Co.  against  J.  IT. 
Burgiss.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  new  trial  grant- 
ed. 
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Lyles  &  Daniel,  of  Spartanburg,  tor  appel- 
lant, Jobn  R.  Abney,  of  New  York  dty, 
and  Sanders  &  De  Pass,  of  Spartanburg,  for 
respondent. 

WATTS,  J.  This  Is  the  third  appeal  In  this 
case.  The  first  appeal  Is  In  08  S.  C.  152,  82 
S.  E.  394;  the  second  U  In  104  S.  &  280,  88 
S.  E.  816.  The  last  trial  was  at  the  spiing 
term  of  the  court,  1916,  for  Spartanburg  coun- 
ty, before  Judge  Sease  and  a  jury.  A  verdict 
was  rendered  in  favor  of  the  plaintiffs,  and, 
after  entry  of  judgment,  defendant  appeals. 

The  first  exception  Is: 

(1)  The  court  erred  In  charging  the  jury 
the  plaintiffs'  fourteenth  request,  as  fdlowa: 
"Whether  a  contract  for  the  purchase  or  sale 
of  cotton  for  future  delivery  is  good  or  bad  de- 
pends upon  the  intention  of  the  parties  at  the 
time,  and  if  it  was  their  intention  to  receive  or 
deliver  the  cotton,  or  to  sell  their  contracts  to 
Bpme  one  eke  before  maturity,  then  they  are 
bound  by  such  contracts,  even  though  they  may 
have  changed  their  minds  after  the  contract  was 
entered  into.  I  charge  you  that,  gentlemen" — 
the  error  being:  (a)  That  said  instruction  ig- 
nored the  absolute  requirement  of  the  statute 
governing  contracts  of  sale  for  future  delivery 
that  it  is  essential  to  their  validity  that  the 
bona  fide  intention  to  deliver  in  Idnd  on  the 
part  of  the  seller,  and  to  receive  in  kind  on  the 
part  of  the  buyer  at  the  future  period  mention- 
ed, shall  exist  at  the  time  of  their  making,  and 
authorized  the  jury  to  hold  defendant  liable,  not- 
withstanding they  believed  his  testimony  to  the 
effect  that  he  had  not  the  required  intention, 
(b)  Said  instruction  permitted  the  jury  to  sub- 
stitute for  intention  required  by  the  statute  the 
intention  to  sell  the  contracts  before  maturity, 
<and  thereby  authorized  a  recovery  on  contracts 
declared  void  by  said  statute. 

The  exception  must  be  sustained.  His 
honor  was  in  error  in  instructing  the  jury 
that,  if  It  was  the  intent  of  the  parties  at 
the  time  the  contract  was  made  that  the 
contract  could  be  sold  to  some  one  else  before 
maturity  then  they  would  be  bound  by  such 
contracts,  even  though  they  may  have  chang- 
ed their  minds  after  the  contract  was  entered 
into.  Under  this  charge  the  jury  could  sub- 
stitute the  intention  of  the  parties  required 
under  the  statute  to  that  of  allowing  the  con- 
tracts to  be  sold  before  maturity.  This  would 
be  annulling  the  plain  words  and  Intent  of 
the  statute.  This  exception  is  sustained,  and 
it  is  unnecftssary  to  consider  exception  2. 

Reversed,  and  new  trial  granted. 

HYDRICK,  FRASEJR,  and  GAGE,  JJ.,  con- 
cur.   GARY,  C.  X,  did  not  Bit 


(107  s.  c.  m) 

PRINCE  v.  MASSASOIT  MFG.  CO. 
(No.  0724.) 

^Supreme  Court  of  South  Carolina.    July  S, 
1917.) 

1.  Masteb  and  Skbvant  <S=3264(11)— Iwjxtby 
TO  Sebvant— Plkadino — Vabianoe— Amend- 
KENT— Statute. 
Under  Code  Civ.  Proc  1912,  f  224,  provid- 
ing  that  the  court  may  allow  an  amendment 
when  it  does  not  change  substantially  the  claim 


or  defense,  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved,  in  a  servant's  ac- 
tion for  injuries  the  court  properly  admitted 
evidmce  that  the  plaintiff  contracted  the  disease 
of  pleurisy  on  account  of  the  injury  complained 
of  m  complaint,  where  the  appellant's  attorneys 
do  not  contend  that  they  were  taken  by  sur- 
prise, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  871.] 

2.  Witnesses  e=>329— Cboss-Examination— 
Statement  of  Counsel  —  Testimont  or 
Otheb  Witness. 

Counsel  has  no  right,  even  to  detect  or  catch 
a  witness  in  an  untruth,  falsely  to  assume  or 
pretend  that  another  witness  has  previously 
sworn  or  stated  differently  to  a  fact,  or  that  a 
matter  has  previously  been  proved  when  it 
has  not.' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §f  1104,  1105.] 

3.  Witnesses  €=3329— Cboss-Exaiunation— 
Statement  of  Counsei,  —  Testimony  of 
Otheb  Witness. 

On  cross-examination  of  a  witness,  it  was 
not  error  for  counsel  unintentionally  to  give  a 
witness  an  incorrect  statement  of  what  another 
witness  on  the  same  side  had  sworn  to  with  a 
view  to  test  the  correctness  of  the  memory  or 
honesty  of  the  witness  testifying. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1104. 1105.] 

4.  Master  and  Servant  «=>101,  102(1)  —  In- 
•  JURY  TO  Sebvani^-Safk  Piacb  to  Work- 
Duty  OF  Employer. 

An  employer  is  bound  to  provide  a  reason- 
ably safe  place  for  his  employe  to  work  in,  and 
is  not  bound  only  to  exercise  reasonable  care  to 
provide  such  place. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f$  135.  171,  178,  179.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   S.  W.  G.  Shlpp,  Judge. 

Action  by  T.  L,  Prince  against  the  Mas- 
sasolt  Klanufacturing  (Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Melton  &  Belser,  of  Columbia,  for  ap- 
i  pellant  W.  W.  Hawes  and  A.  F.  Splgner, 
;  both  of  Columbia,  for  respondent 

GARY,  C.  J.  Tills  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendant. 
This  statement  appears  In  the  record: 
"The  issues  made  by  the  pleadings  were 
whether  the  plaintiff's  injuries  were  due  to 
the  defendant's  negligence  in  failing  to  provide 
and  maintain  a  safe  place  for  the  plaintiff  to 
work  in,  or  whether  the  plaintiff's  injuries  were 
due  to  nis  own  contributory  negligence  in  fail- 
ing to  observe  the  rules  which  bad  been  made 
for  his  safety,  or  whether  the  plaintiff's  in- 
juries were  due  to  his  contributory  negligence 
in  failing  to  ^uard  against  the  danger  alleged 
in  the  complaint  (which  will  be  reported),  and 
whether  the  danger  to  which  the  injuries  of  the 
plaintiff  were  due  was  one  of  the  dangers  wliich 
the  plaintiff  had  voluntarily  assumed." 

The  jury  rendered  a  verdict  in  favor  of 
the  plaintiff  for  $2,500,  and  the  defendant  ap- 
pealed. 
[1]  The  first  exception  is  as  follows: 
"In  that  his  honor  held  and  ruled  that  evi- 
dence relative  to  the  plaintiff's  having  contract- 


UsaFoi  other  oatw  see  mm*  topic  and  KBT-NUUBEK  la  all  Key-Numbered  DlgeaU  and  Indexes 


Digitized  by 


Google 


s.a) 


PKDTCE  ▼,  MASSA80IT  MFO.  CO. 


8 


«d  the  disease  of  pjeurisy  on  account  <^  the) 
injury  complained  of  in  the  complaint  herein 
was  competent  and  admissible,  and  admitted 
such  evidence  over  the  objection  of  the  defend- 
ant; whereas,  bis  honor  should  have  held  and 
ruled  that,  under  the  pleadings  herein,  the 
plaintiff  should  have  been  confined  to  the  dis- 
ease and  injuries  specified  in  the  complaint,  and 
evidence  relative  to  pleurisy  should  have  been 
-excluded." 

The  appellant's  attorneys  do  not  contend 
that  they  were  taken  by  surprise. 

Section  224  of  the  Code  provides  that  the 
court  may  allow  an  amendment  when  It  does 
not  change  substantially  the  claim  or  de- 
teaae  by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved. 

The  ruling  of  his  honor  the  circuit  Judge 
was  intended  to  give  the  plaintiff  the  i>eneflt 
of  this  section ;  and  the  appellant  had  failed 
to  show  wherein  there  was  error  prejudicial 
to  Its  rights. 

The  second  and  third  exceptions  are  as 
follows: 

''In  that  his  honor  held  and  ruled,  over  the 
objection  of  the  defendant,  that  one  of  the  at- 
torneys for  the  plaintiff,  had  the  right  to  state 
to  a  witness,  that  another  witness  had  testified 
to  certain  matters  and  permitted  the  attorney 
so  to  do,  when,  in  fact,  the  other  witness  had 
not  so  testified,  whereas  bis  honor  should  have 
held  that  such  a  form  of  examination  was  in- 
admissible. 

"In  that  his  honor  permitted  one  of  the  at- 
torneys for  the  plaintiff  to  put  to  a  witness 
questions  which  assumed  that  certain  matters 
had  been  testified  to  by  another  witness,  when 
in  fact  snch  matters  had  not  been  so  testified 
to,  whereas  his  honor  should  have  held  that 
such  a  form  of  examination  was  inadmissible." 

The  record  contains  the  following  state- 
ment showing  the  manner  In  which  these 
questions  arose: 

"John  Love,  being  duly  sworn,  says:  (Direct 
examination  irrelevant.) 

"Mr.  Spigner  cross-examining,  the  relevant 
portions  of  the  testimony  being  as  follows: 

"Q.  Mr.  Boyd  testified  when  ■  anything  went 
wrong  Mr.  Prince  would  report  it  to  you,  and 
yonr  business  was  to  look  after  the  rooms  and 
keep  them  in  shape,  and  keep  things  out  of  his 
way :    is  that  true?    A.  Tes,  sir. 

"Mr.  Belser:  I  don't  know  counsel  has  any 
right  to  tell  the  witness  in  this  case  what  Mr. 
Boyd  testified. 

"The  Court :  He  has  a  right  to  call  his  at- 
tention to  what  the  witness  said. 

"Mr.  Belser:  The  witness  does  not  know. 

"The  Court:  I  don't  know  either. 

"Mr.  Belser:  Be  has  got  no  right  to  state 
what  Mr.  Boyd  said. 

"The  Court :  I  think  he  has  the  right  to  tell 
him  what  a  witness  said.  Go  ahead,  Mr.  Spig- 
ner. 

"Mr.  Spigner:  That  being  the  fact,  your 
bosineBS  was  to  keep  things  in  shape  and  make 
the  place  reasonably  safe  for  bim?  A.  Yes, 
sir." 

[2, 3]  The  syllabus  in  the  case  of  State  r. 
Taylor,  56  S.  E.  360  (34  S.  E.  939),  is  as  follows: 

"On  cross-examination  of  a  witness,  where  all 
have  been  excluded,  it  is  not  error  for  counsel 
to  give  the  witness  an  incorrect  statement  of 
what  another  witness  on  same  side  has  sworn 
to,  with  a  view  to  test  the  correctness  of  the 
memory  or  honesty  of  the  witness." 


In  the  case  Just  mentioned,  however,  the 
facts  did  not  render  It  necessary  for  the  court 
to  decide  whether  the  same  nUe  was  ap- 
plicable, when  It  was  the  Intention  of  the  at- 
torney to  state  the  facts  Incorrectly. 

In  a  note  to  section  780  of  1  Wlgmore  on 
Evidence  we  find  the  following  quotation 
from  Mr.  Joseph  CJhitty,  Practice  of  the  Law 
(2d  Ed.)  Ill,  901,  which  states  the  rule  cor- 
rectly: -i 

"It  is  an  established  rule  as  regards  cross- 
examination  that  a  counsel  has  no  right,  even 
in  order  to  detect  or  catch  a  witness  in  a 
falsity,  falsely  to  assume  or  pretend  that  the 
witness  had  previously  sworn  or  stated  dif- 
ferently to  the  fact,  or  that  a  matter  had  pre- 
viously been  proved  when  it  had  not.  Indeed, 
if  such  attempts  were  tolerated,  the  English 
bar  would  soon  be  debased  below  the  mo^  in- 
ferior of  society." 

It  is  shown,  however,  by  the  following 
statement  in  the  argument  of  the  appellant's 
attorneys  that  there  was  no  intention  to. 
misquote  Boyd's  testimony: 

"While,  of  course,  there  is  no  attempt  or 
purpose  to  charge  Mr.  Spigner  with  having  in- 
tentionally misquoted  the  testimony,  still  it 
must  be  noted  from  the  standpoint  of  the  de- 
fendant the  effect  was  equally  disastrous,  even 
though  Uie  misquotation  was  purely  uninten- 
tionu." 

It  thus  clearly  appears  that  there  was  not 
an  intentional  misquotation  on  the  part  of  the 
plaintiff|s  attorney.  Furthermore,  the  state- 
ment of  Boyd's  testimony  by  Mr.  Spigner. 
was  substantially  correct. 

[4]  The  next  exception  is  as  follows: 

"In  that  his  honor  held  and  charged  the  jury 
that  the  defendant,  as  employer,  was  bound  to 
provide  a  reasonably  safe  place  for  the  plain- 
tiff, as  employ^,  to  work  in,  whereas  his  honoi 
should  have  held  and  charged  the  jury  that  the 
defendant,  as  employer,  was  bound  only  to  ex- 
ercise reasonable  care  to  provide  a  reasonably 
safe  place  for  the  plaintiff,  as  employ^,  to  Arorfc 
in." 

It  is  only  necessary  to  dte  the  following 
cases  to  show  that  this  exception  cannot  be 
sustained:  Branch  v.  Hallway,  35  S.  0.  40S, 
14  S.  E.  808 ;  Hicks  v.  Railway,  63  S.  C.  359, 
41  S.  E.  763 ;  Rlchey  v.  RaUway,  69  S.  0.  387, 
48  S.  B.  285 ;  Willis  v.  Manufacturing  Co.,  72 
S.  0. 126,  51  S.  E.  538;  Grainger  v.  Railway, 
101  S.  C.  73,  85  S.  E.  231. 

Judgment  affirmed. 

WATTS,  PHASER,  and  GAGB,  JJ.,  eon- 
cur. 

HYDRICK,  J.  I  concur  in  the  disposition 
of  all  the  exceptions,  except  the  first,  and 
concur  in  overruling  that  on  the  ground  that 
the  testimony  objected  to  was  admissible  un- 
der the  allegation  of  injury  in  the  fourth 
paragraph  and  of  its  consequences  in  tho 
sixth  paragraph  of  the  complaint.  Young- 
blood  V.  Railroad  Co.,  60  &  a  9,  38  S.  B.  232, 
85  Am.  St  Hey.  824. 
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MAXWELL  et  al.  v.  HOETON.    (No.  9722.) 

(Supreme  C!ourt  of  South  Carolina.     Jnly  8, 
1917.) 

1.  EXKCUTION  9=3425  —  EXKCTTTION  AOAIMSI 
THE  PEB80N  —  JtTDGMENT  ON  WHICH  AU- 
THOBIZED. 

In  an  action  for  the  division  of  a  crop,  a 
Judgment  finding  plaintiff  entitled  to  one-tMrd 
of  the  crop  and  stating  its  value  was  not  an  or- 
dinary money  judgment,  and  plaintiff  was  enti- 
tled to  execution  against  the  person  of  the  de- 
fendant after  the  return  of  an  execution  against 
his  property  unsatisfied. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  1224-1228.] 

2.  Execution  <S=>429  —  Exkctjtion  Aqainsi 

THE     PEBSON— PeEBONB     LIABLE— STATUTE. 

Where  defendant  in  an  action  for  division 
of  crops  disposed  of  the  whole  crop  pending  the 
action,  he  was  within  C!ode  Civ.  Proc.  1912,  f 
230,  providing  that  the  defendant  may  be  arrest- 
ed in  an  action  for  property  embezzled  by  a  per- 
son in  a  fiduciary  capacity. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {  1230.] 

Appeal  trom  Oommon  Pleas  Circnlt  C!oart 
of  Spartanburg  County ;  James  E.  Peurifoy, 
Judge. 

Action  by  James  Maxwell  and  another 
against  WllUam  A.  iHorton.  From  an  order 
granting  the  plaintiffs  leave  to  issue  execu- 
tion against  the  person  of  the  Judgment  debt- 
or after  the  return  of  an  execution  againt  his 
prt^erty  unsatisfied,  defendant  appeals.  Ap- 
peal dismissed. 

J.  C  Otts,  at  Spartanburg,  for  appellant. 
R.  B.  Pasley,  of  Sportauburg,  for  respondents. 


GARY,  CL  J.  This  is  an  appeal  from  an  or- 
der granting  the  plaintiff  leave  to  issue  an 
execution  against  the  person  of  the  Judgment 
debtor,  after  the  return  of  an  execution 
against  his  property  unsatisfied.  On  the  20th 
of  April,  1916,  the  circuit  court  rendered 
Judgment  as  follows: 

"It  appears  that  James  Maxwell  entered  into 
a  contract  with  the  defendant,  whereby  he  was 
to  work  for  the  defendant  for  wages  until  "lay- 
by time,"  and  liis  wife,  Elizabeth  Maxwell,  had 
a  contract  to  work  a  hoe  crop  on  defendant's 
place,  whereby  she  was  to  receive  one-third  of 
the  crop,  and  the  defendant  two-thirds,  Eliza- 
beth Maxwell  was  to  pay  for  one-third  of  the 
guano,  and  the  defendant  two-thirds.  This  ac- 
tion was  brought  for  the  division  of  the  hoe 
crop.  I  find  that  one-third  of  the  hoe  crop, 
after  deducting  one-third  of  the  guano,  be- 
longed to  Elizabeth  Maxwell,  and  was  not  sub- 
ject to  her  husband's  debts,  it  being  her  in- 
dividual earnings.  I  find  that  so  much  of  the 
master's  report  that  finds  the  amount  of  cotton 
made,  and  the  ^rice  received  therefor  amount- 
ing to  $196.50,  IS  correct  and  is  hereby  affirmed. 
I  also  find  the  amount  of  seed  sold  and  the 
price  received  therefor,  amounting  to  $52.85, 
as  found  by  the  master.  Is  correct  and  is  hereby 
affirmed.  The  $4  allowed  for  labor  and  the 
50  cents  for  flour  are  proper  charges,  and  I  so 
allow.  It  is  therefore  ordered,  adjudged,  and 
decreed  that  the  plaintiff  Elizabeth  Maxwell 
have  judgment  against  the  defendant  William 
A.  Horton  for  $66.25,  and  the  defendant  pay 
all  the  cost  of  this  action." 


On  the  6th  of  September,  1916,  the  plain- 
tiff made  'an  affldavlt  which  contains  these 
all^atlons: 

"That  while  the  action  between  the  plaintiff 
and  defendant  was  pending  in  the  court  of 
common  pleas,  and  before  it  was  terminated,  the 
defendant  sold  the  entire  crop  made  by  this 
deponent,  consisting  of  four  bales  of  cotton  and 
the  seed  therefrom,  and  has  failed  and  refused 
to  pay  this  deponent  any  portion  of  the  same. 

"That  the  defendant  has  refused  to  deliver 
this  deponent  her  part  of  the  crop,  or  the  pro- 
ceeds therefrom,  and  fraudulently  detains  the 
same  for  the  purpose  of  defrauding  this  plain- 
tiff and  cheat  and  deprive  the  plaintiff  Eliza- 
beth Maxwell  of  her  property. 

"Wherefore  this  deponent  asks  for  an  order 
of  arrest  in  this  action,  and  execution  against 
the  person  of  this  defendant,  as  provided  in 
sections  230  and  347  of  the  Ck>de  of  Civil  Proce- 
dure 1912." 

A  rule  waa  Issued  against  the  defendant, 
requiring  him  to  show  cause  why  the  plaintiff 
should  not  have  leave  to  Issue  execution 
against  his  person  "for  fraudulently  taking 
or  detaining  or  diq)osing  of  plaintiff's  oae- 
thlrd  of  all  crops,  raised  upon  the  hoe  crop 
plaintiff  worked  with  defendant  during  the 
year  1915."  After  hearing  the  defendant's 
return  to  the  rule,  his  honor,  the  circuit 
Judge,' made  an'  order  commending  the  sher- 
iff to  arrest  the  defendant  Wm.  A.  Horton, 
and  commit  him  to  the  Jail  of  the  county  un- 
til he  paid  said  Judgment,  or  was  discharged 
according  to  law.  The  appellant's  attorney. 
In  his  argument,  states  that  the  exceptions 
raise  two  questions,  the  first  of  which  is  as 
follows: 

"The  judgment  being  a  money  judgment  and 
not  for  the  delivery  of  any  specific  property, 
had  the  court  the  power  to  make  an  order  com- 
mitting defendant  to  jail?  " 

Not  only  does  the  Judgment  rendered  on 
the  20th.  of  April,  1916,  show  upon  Its  face 
that  It  was  not  an  ordinary  money  Judgment, 
but  the  language  used  in  the  order  of  arrest 
shows  that  sucit  is  not  Its  proper  construc- 
tion.   The  foUo'wlng  appears  in  said  order: 

"'Whereas  judgment  was  rendered  on  the  10th 
day  of  May,  1916,  in  the  court  of  common  pleaa 
of  Spartanburg  county,  S.  C,  in  an  action  be- 
tween James  Maxwell,  Elizabeth  Maxwell  and 
against  Wm.  A.  Horton,  defendant,  in  favor  of 
Elizabeth  Maxwell  and  against  the  defendant 
Wm.  A.  Horton,  for  one-third  of  the  crop  as 
set  forth  in  the  decree  of  the  court  as  above 
set  forth  or  mentioned  of  the  date  of  May 
10th,  the  amount  of  the  judgment  as  found 
being  timty-na  and  **/ioo  doUart.  •  •  • 
(Italics  added.) 

[1]  It  will  thus  be  seen  that  the  amount  of 
the  Judgment  represented  her  proportion  of 
the  crt^,  to  •wit,  one-third  thereof.  The  sec- 
ond question  raised  by  the  exceptions  is  as 
follows: 

"Did  the  court  err  In  holding  that  such  at- 
tachment issue,  when  it  was  manifest  from  the 
record  that  the  defendant  was  not  such  a  per- 
son as  was  enumerated  in  section  230  of  the 
Code? " 

Section  230  of  the  Code  provides  that  the 
defendant  may  be  arrested  in  the  following 
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"In  an  action  for  money  received,  or  property 
embezzled  or  fraudulently  misspplied,  by  a 
public  officer,  or  by  an  attorney,  BoUcitor,  or 
coan8elk>r,  or  by  an  officer  or  agent  of  a  cor- 
poration or  banking  association,  in  tbe  course 
«f  his  employment  as  snob,  or  by  any  factor, 
agent,  broker,  or  other  person  in  a  fiduciary 
capacity,  or  for  any  misconduct  or  neglect  in 
omce,  or  in  a  profMsional  employment.  In  an 
action  to  recover  thei  possession  of  personal 
propoty  fraudnlently  detained,  or  where  tbe 
property,  or  any  part  thereof,  has  been  frand- 
nlently  concealed,  removed,  or  disposed  of,  so 
that  it  cannot  be  found  or  taken  by  the  sheriff 
or  constable  and  with  intent  that  it  should  not 
be  so  found  or  taken,  or  with  intent  to  deprive 
tbe  plaintiff  of  the  benefit  thereof.  When  the 
defendant  has  been  guilty  of  a  fraud  in  con- 
tracting tbe  debt,  or  incurring  the  obligation 
for  which  the  action  is  brought,  or  in  concealing 
or  disposing  of  the  property  for  the  taking,  de- 
tention, or  conversion  of  which  the  action  is 
toongbt,  or  when  the  action  is  brought  to  re- 
cover damages  for  fraud  or  deceit  When  the 
defendant  has  removed  or  disposed  of  his  prop- 
erty, or  is  about  to  do  so,  with  intent  to  de- 
fraud his  creditors." 

[2]  It  is  only  necessary  to  cite  tbe  case 
of  Mercantile  Co.  v.  Britt,  102  S.  C.  499,  87 
8.  Vj.  143,  to  show  that  the  defendant  was 
acting  In  a  fldndary  capacity,  when  he  de- 
stroyed the  rights  at  the  defendant  In  the 
crop,  which  were  of  an  equitable  nature. 

Appeal  dismissed. 

HXIXRICK,  WATTS,  mASEE,  and  GAGE, 
33.,  concur. 

aOT  8.    C.   4») 

STATE  T.  HTJGHDS.    (Na  9742.) 

(Supreme  Court  of  South   Carolina.     July  7, 
1917.) 

HoiacisK   «=»300(4)  —  iNSTBUcnona  —  Man- 

BLAUOBTKR— EVIDKNCB  TO   Su7POBT. 

In  a  trial  for  murder,  where  it  appears  that 
defendant  was  a  <x>nvict  on  a  chain  gang  and 
deceased  a  guard,  that  the  guard  had  threatened 
defendant,  that  defendant  expected  punishment 
on  night  of  homicide,  and  that  defendant  was 
working  at  the  time  under  direction  of  deceased 
and  hit  him  with  a  shovel  lying  near  by,  the 
court  erred  in  refusing  to  charge  jury  on  sub- 
ject of  manslaughter ;  there  l>eing  evidence  from 
which  to  find  verdict  of  manslaughter. 

[Ed.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  f  653.] 

Appeal  firom  General  Sessions  Circuit 
Conrt  of  Spartanbors  Connty;  Hayne  W. 
Bice.  Judge. 

William  Hughes  was  convicted  of  murder, 
and  appeals.  ReT^ised,  and  new  trial  or- 
dered. 

Cothran,  Dean  &  Gothran,  of  Greenville, 
and  H.  El.  De  Pass,  of  Spartanburg,  for  ap- 
pellant. I.  C.  Blackwood,  of  Spartanburg, 
tot  tbe  State. 


FRASER,  J.  This  Is  an  indictment  for 
murder.  The  appellant  was  a  convict  on. tbe 
Cbain  gang.  The  deceased  was  a  guard  on 
tile  chain  gang.  The  deceased  had  been 
warned  against  the  appellant,  because  the 
appellant  was  serving  a  life  sentence.  The 
guard  threatened  to  shoot  the  appellant  and 


punish  him  severely  If  be  made  any  signs  of 
resistance. 

There  is  testimony  that  the  appellant  ex- 
pected punishment  on  the  night  of  the  homi- 
cide. The  appellant  was  working  on  tbe 
road  under  tbe  direction  of  the  deceased. 
There  were  several  tools  lying  near  by,  some 
of  which  were  unquestionably  deadly  weap- 
ons. Tbe  appellant  took  up  a  shovel  and  bit 
tbe  deceased  with  the  broadside  of  tbe  sbov-  . 
el.  The  blow  struck  tbe  guard  at  a  vital  spot 
and  killed  him. 

Tbe  presiding  judge  submitted  tbe  question 
of  self-defense  to  tbe  jury,  but  refused  to 
submit  tbe  question  of  manslaughter.  This 
refusal  is  made  a  groimd  of  appeal  and  Is 
the  question  in  this  case. 

There  is  evidence  from  wbldi  tbe  Jury 
might  have  found  a  verdict  of  manslaogtater. 
It  is  not  proper  for  tbls  court  to  discuss  the 
evidence.  It  is  sufficient  to  say  that  there 
Is  evldoice  from  .wbldi  tbe  Jury  could  have 
found  a  verdict  of  manslaughter,  and  tbe  law 
governing  that  subject  should  have  been 
charged. 

The  judgment  la  reversed,  and  a  new  trial 
is  ordered. 

HTORIOK,  WATTS,  and  GAGE,  JJ.,  con- 
cur. 

GARY,  a  J.,  did  not  Sit 


(107    S.    C. 
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(Supreme  Court  of  Sonth  Carolina.     June  29, 
1917.) 

1.  FOBOEBT   «=s>44(3)   —  EVIDKNCB  —    SUTFI- 

CIENCY. 

In  a  prosecution  for  forging  a  cotton  ticket, 
evidence  held  not  to  riiow  that  the  cotton  weigh- 
er, and  not  defendant,  altered  tbe  figures  of  the 
w«ghts  thereon. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Gent 
Dfg.  iS  119,  120.] 

2.  FOBOEBT  9=37(1)  —  iNSTBUIOtNTS  SuBJICT 

TO  FoBGEBT— Cotton  Ticket— "Fobqkbt." 
A  cotton  ticket,  reciting' that  weigher  sold  to 
M.,  cotton  buyer,  three  bales  of  cotton,  and  giv- 
ing number  and  wei^ts  of  bales,  on  being  de- 
livered by  weigher,  made  the  buyer  liable  to 
seller,  and  an  alteration  of  the  figures  of  the 
weights  thereon  would  be  a  forgery  within  the 
definition  that  "forgerjr"  is  the  material  altering 
with  intent  to  defraud  of  any  writing  which,  if 
genuine,  might  apparently  be  the  foundation  of 
a  legal  liability. 

[Ed.    Note. — For    other    cases,    see    Forgeir, 
Ceat.  Dig.  ({  8,  8%. 

For  other  definitions,  see  Words  and  Phrases, 
First   and    Second    Series,   Forgery.] 

3.  FoBOEBT  «=»44(3)  —  Evidence  —  Sttffi- 

CIENCY. 

In  a  prosecution  for  for|;ing  a  cotton  ticket, 
evidence  held  to  warrant  a  ]ury  finding  that  de- 
fendant made  the  alterations  thereon. 

[Ed.    Note.— For    other    cases,    see    Forgery, 
Cent  Dig.  {{  119,  120.] 

4.  Cbiminal  Law  «=>761(2)  —  Chasoino  on 
Matters  or  Fact. 

In  a  prosecution  for  forgery,  the  court's 
charge  that:    "Some  claim  has  been  made  here 
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in  70ur  hearing  that  he  has  been  hurried  into  a 
trial  and  not  given  an  opportunity  to  prepare  for 
it  •  •  •  You  will  see  upon  an  examination 
ci  the  indictment  that  the  claim  is  entirely  un- 
founded. This  indictment  was  signed  by  Mr. 
B.,  and  It  was  here  at  the  last  term  of  the 
couri:,  80  that  the  defendant  has  had  ample  op- 
portunity to  secure  a  lawyer  to  represent  him, 
and  he  should  be  prepared  to  present  any  de- 
fense that  he  might  have.  There  is  therefore  no 
merit  in  that  conclusion" — was  not  a  charge 
in  respect  to  matters  of  fact  in  violation  of  the 
Cionstitntion. 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law,  Gent.  Dig.  I  1781.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  B.  W.  Memmlnger, 
Judge. 

'B.  A.  Walton  was  convicted  of  forgery,  and 
he  appeals.    Affirmed. 

The  instrument  charged  to  hare  been  forg- 
ed was  as  follows: 

Orangeburg,  S.  O.,  9-W-1914. 
'  M    R.  A.  Walker 

Sold  to  John  F.  Newbome,  Cotton  Buyer. 
3  bales  Cotton  Marks  7 

Our  Number.        Weight       Price.       Amount 
2  694 

S  665 

4  668 

Jeff  Stro. 

Cotton  sold  on  this  ticket  to  wei|;b  over  400 
pounds,  and  bagging  not  to  exceed  six  yards  per 

Jacob  Moorer,  of  Orangeburg,  for  appel- 
lant. J.  Stokes  Salley,  of  Orangeburg,  for 
the  State. 


GAGE,  J.  The  defendant  was  tried  and 
convicted  for  forging  a  "cotton  ticket" 

These  are  the  circumstances  of  the  trans- 
action: The  defendant  sold  three  bales  of 
cotton  to  one  Newbome,  at  seven  cents ;  the 
buyer  at  the  Instant  made  out  a  paper  writ- 
ing to  evidence  the  sale;  let  it  be  reported. 
The  buyer  omitted  of  a  purpose  to  set  down 
on  the  writing  the  weights  of  the  three 
bales.  That  was  the  office  of  a  public  cot- 
ton weigher,  whose  business  was  to  weigh  the 
three  bales  and  Insert  in  the  paper  writing 
the  true  weights. 

The  weigher  testified  he  weighed  the  cot- 
ton and  so  inserted  the  true  weights,  and 
gave  the  paper  writing  to  the  defendant; 
that  the  bales  weighed  494,  465,  and  46S 
iwunds,  respectively.  The  weigher  also  tes- 
tified that  the  defendant  told  him  that  no 
other  person  than  the  defendant  himself  had 
possession  of  the  ticket;  and  the  defendant 
did  not  deny  that  When  the  paper  writing 
was  returned  by  the  defendant  to  the  pur- 
chaser, to  get  payment  for  the  cotton,  the 
weights  appeared  thereon  to  be  6Qi,  665,  and 
668.  The  weigher  testified  that  the  figure 
which  evidenced  the  hundreds  had  been 
plainly  raised  from  "4"  to  "6,"  and  thus  200 
pounds  artificial  weight  had  been  added  to 
each  bale  of  cotton.  There  is  no  denial  that 
the  bales  actually  weighed  each  400  plus. 

[i]  The   appellant's  counsel  suggested  at 


the  bar  that  the  cotton  weigher  first  wrote 
the  character  "4"  and  then  for  some  unex- 
plained but  not  wrongful  purpose,  wrote 
over  it  the  ctiaracter  "6" ;  and  he  comes  to 
that  conclusion  from  what  the  weigher  tes- 
tified. The  testimony  does  not  at  all  war- 
rant such  a  conclusion.  The  witness  said: 
"Q.  According  to  that  ticket  that  '6'  was  put 
there  in  the  place  of  the  '4' — can  you  see  a  '4' 
on  that  ticket?  A.  Yes,  sir;  I  sharpened  my 
pencU  fresh  and  I  saw  after  the  number  was 
erased,  yon  conld  see  the  impression  of  the  '4.' 
9-  Can  yon  see  the  impression  now?  A.  Yes, 
sir;  I  can  see  the  '4.'  Q.  Have  those  figures 
been  tampered  with?  A.  Yes,  sir;  200  pounds 
to  the  bale.  Q.  You  will  swear  to  the  other 
figures?  A.  Yes,  sir;  I  can  see  the  print  of  the 
4's.  Q.  Those  figures  are  not  your  figures?  A. 
No,  air,  not  the  6'8.  The  4's  in  each  instance 
were  changed  to  a  6.    A.  Yes,  sir." 

The  defendant's  only  witness  testified  he 
was  with  the  defendant  from  the  time  the 
defendant  got  the  writing  from  the  weigher 
to  the  time  the  defendant  delivered  the  writ- 
ing to  the  buyer;  that  witness  was  not 
watching  the  defendant;  but  that,  as  far 
as  he  saw,  the  defendant  did  nbtUng  towards 
altering  the  writing. 

The  eight  exceptions  are  all  unprofitable; 
we  shall  not  consider  them  seriatim,  but  in- 
stead of  that  we  shall  follow  the  beads  of  the 
printed  argument. 

[2]  The  suggestion  is  made  that  the  writ- 
ing, called  a  cotton  ticket,  was  not  apparent- 
ly valid;  that  it  does  not  state  the  price  of 
the  cotton;  that  it  constituted  no  liability. 
Forgery  is: 

"The  material  altering,  with  intent  to  defraud, 
of  any  writing  which,  If  genuine,  might  appar- 
ently be  the  foundation  of  a  legal  liability." 
Black's  Dictionary. 

WhMi  the  paper  was  delivered  by  the 
weigher  to  the  defendant,  then  the  buyer  be- 
came liable  to  pay  the  seller  for  three  bales 
of  cotton  of  the  weights  spedfled  by  the 
weigher,  and  at  the  price  of  seven  cents  stat- 
ed on  the  paper.  If  the  defendant  changed 
the  weights  of  each  bale  to  600  plus,  with 
the  intent  to  defraud  the  buyer  out  of  an  ag- 
gregate of  600  pounds  of  cotton  at  seven 
cents,  that  was  forgery.  It  was  argued  at 
the  bar  that  the  testimony  showed  the  forger 
bungled  his  work,  that  the  alteration  was 
manifest,  and  that  therefore  the  offense  was 
not  accomplished.  The  inference  is  that  a 
man  must  be  an  expert  at  forgery  before 
he  becomes  a  lawbreaker.  The  statement  of 
the  proposition  is  an  answer  to  it. 

[3]  2.  The  suggestitm  that  there  was  no 
evidence  that  the  defendant  made  the  al- 
teration is  totally  without  merit  It  is  true 
the  fact  rested  in  the  circumstance.  We  liave 
stated  the  circumstances,  the  face  of  them  was 
for  the  jury,  and  they  abundantly  warranted 
th^  conclusion  to  which  the  Jury  came. 

[4]  3.  The  other  head  of  the  argument 
charges  that  the  court  violated  the  Consti- 
tution by  stating  the  facts.    The  court  said : 

"Some  claim  has  been  made  here  in  your  hear- 
ing that  he  has  been  hurried  into  a  trial  and 
not  given  an  opportunity  to  prepare  for  it.    That 
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he  has  not  been  given  an  opportanity  to  prepare 
a  defense.  Ton  will  see  upon  an  examination  of 
the  indictment  that  the  claim  is  entirely  un- 
founded. This  indictment  was  signed  by  Mr. 
Bildebrand,  and  it  was  here  at  the  last  term  of 
the  court  so  that  the  defendant  has  had  ample 
opportunity  to  secure  a  lawyer  to  represent  him, 
and  he  should  be  prepared  to  present  any  de- 
fense that  be  might  have.  There  ia  therefore  no 
merit  in  that  conclusion.  •  •  •  Now  that 
is  a  question  for  you  to  decide  from  the  facts. 
Was  the  instrument  alleged  to  have  been  forged 
auch  an  instrument  as  if  it  had  been  genuine 
he  would  have  gotten  money  on  it?  Did  he 
change  the  instrument  with  the  intention  of 
defrauding  the  party  out  of  their  money,  out  of 
more  money  than  he  was  entitled  to  receive? 
Did  he  alter  the  paper  and  then  go  to  work 
with  the  intention  of  realizing  on  it  and  defraud- 
ing the  party  mentioned  in  the  indictment?" 

It  Is  plain  from  the  words  employed  tbat 
the  court  did  not  "charge  the  Jury  In  respect 
to  matters  of  fact"  No  testimony  was  recit- 
ed, no  witness  was  named,  no  conclusion  of 
fact  was  stated  or  suggested. 

The  cases  dted  by  counsel  are  not  relevant 
to  the  Instant  charge. 

The  Judgment  below  Is  aflDrmed. 

GARY,  C.  J.,  and  HTDRICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


ao7  s.  c.  tts) 

OWENS   T.   ATDANnC   COAST   LUMBER 
CORP.     (No.  9789.) 

(Supreme  Court  of  South  Carolina.     July  7, 
1917.) 

Action     «=»47— Joindeb  — Contbact     and 

TOBT. 

Where  the  references  in  the  complaint  to 
the  contract  were  for  the  purpose  of  showing 
the  relation  between  the  parties  out  of  which 
the  tort  arose,  it  contained  only  one  cause  of 
action  based  on  tort 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent. 
Dig.  {|  466,  470.  472-488.] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Georgetown  Ck>nnty;  Tbos.  S.  Sease, 
Judge 

Action  by  Julius  Owens,  as  administra- 
tor of  the  estate  of  Flora  Owens,  deceased, 
against  the  Atlantic  Coast  Lumber  Corpora- 
tion. From  an  order  requiring  plaintiff  to 
amend  his  complaint,  he  appeals.    Reversed. 

(Tapers  G.  Barr,  of  (Seorgetown,  for  appel- 
lant Le  Grand  G.  Wallier,  of  Georgetown, 
for  respondent 

GART,  C  J.  This  Is  an  appeal  from  an 
order  requiring  the  plaintiff  to  amend  his 
complaint,  by  alleging  two  separate  and  dis- 
tinct causes  of  action,  on  the  ground  that 
it  contains  two  blended  causes  of  action,  one 
for  a  breach  ot  contract,  and  the  other  for 
a  tort 

The  plaintiff  very  properly  contended  that 
the  complaint  contained  only  one  cause  of 
w:tion,  and  that  It  was  based  on  tort 

The  references  in  the  complaint  to  the  con- 
tract were  for  the  purpose  of  showing  the 


relation  between  the  parties  out  ot  which 
the  tort  arose. 
Reversed. 

HTDRICK,  WATTS,  FRASER,  and  OAGB, 
JJ.,  concur. 

(107    S.    C.    -M) 
KINDER  ▼.  ATLANTIC  COAST  LUMBER 
CORP.  et  al.    (No.  9732.) 

(Supreme  Ourt  of  South  Carolina.     July  6, 
1917.) 

Injunction  «=»151,  158— Tempobabt— Au- 
thority or  Judge  at  Chaubgbs. 
A  circuit  judge  at  cliaml>ers  on  application 
for  a  temporary  injunction  cannot  try  the  caa<i 
on  its  merits  and  malce  a  final  order,  the  sole 
question  before  him  being  to.  determine  whether 
in  the  exercise  of  his  dhscretion  he  will  grant 
or  refuse  the  application  for  which  put'pose  hR 
can  inquire  sufficiently  into  the  merits  to  sei^ 
how  his  discretion  will  be  exercised,  and  the 
plaintiff  has  the  right  to  have  his  case  tried 
and  decided  on  the  merits  by  a  proper  tribunal 
having  jurisdiction  to  do  so. 

[Kd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  836,  341.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  wmiamsburg  County;  (Jeo.  B.  Prince, 
Judge. 

Action  by  H.  H.  Kinder  against  the  At- 
lantic Coast  Lumber  Corporation  and  others. 
Defendants  appeal  from  order  refusing  to 
dismiss  complaint  and  striking  case  from 
the  calendar.  Exceptions  overruled,  and 
Judgment  affirmed. 

Kelley  &  Hhids.  of  Kingstree,  and  WiU- 
cox  &  WlUcox,  of  Florence,  for  appellants. 
Walter  Hazard,  of  Georgetown,  and  Le  Roy 
Lee,  of  Kingstree,  for  respondent  ' 

WATTS,  J.  This  is  an  appeal  from  an 
order  of  Judge  Prince  refusing  to  dismiss 
the  complaint  herein  and  striking  the  case 
from  the  calendar  of  the  court  on  the  ground 
that  the  rights  of  the  parties  had  been  final- 
ly settled  and  determined  by  an  order  pre- 
viously made  by  Judge  Wilson  at  chambers. 

The  exceptions  raise  but  one  question:  Is 
the  order  of  the  circuit  Judge,  Wilson,  made 
at  chambers  on  an  application  for  a  tem- 
porary Injunction,  construing  the  deed  from 
plaintiff  to  the  Atlantic  Coast  Lumber  Com- 
pany, a  final  adjudication  of  the  rights  of 
the  parties? 

A  circuit  Judge  in  an  application  for  a 
temporary  Injunction  cannot  try  the  case 
on  its  merits  and  make  a  final  order  that  dis- 
poses of  the  case  on  its  merits.  The  ques- 
tion for  hUn  to  determine  is  solely  whether 
in  the  exercise  of  his  discretion  he  will  grant 
or  refuse  the  application  for  the  temporary 
restraining  order,  and  for  this  purpose  he 
can  inquire  sufficiently  Into  the  merits  of 
the  case  to  say  how  his  discretion  will  be 
exercised,  whether  he  will  grant  or  refuse 
the  order.  He  can  onbr  consider  at  cham- 
bers the  motion  before  Tilm.  He  cannot  try 
the  case  at  chambers  on  Its  merits  and  pass 
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an  order  dismissing  tbe  complaint  or  any 
other  order  that  practically  disposes  of  the 
merits  of  the  cause.  Judge  Wilson's  order 
cannot  have  any  other  elTect  than  to  deter- 
mine the  matter  pr<9erly  before  him,  to  wit, 
granting  or  refusing  the  application  for  the 
temporary  order  applied  for.  His  order  nec- 
essarily could  not  prejudice  the  plaintiff  or 
defendant  on  the  final  hearing  of  the  case 
on  its  mertta  Judge  Wilson's  order  was 
simply  his  Tlewa  and  idea  on  the  merits  of 
the  case  on  the  application  then  before  him. 
He  had  no  right  at  chambers  to  adjudicate 
the  merits  of  the  case,  being  entirely  wlth- 
oat  Jurisdiction  to  do  bo.  The  only  thing 
adjudicated  by  Judge  Wilson's  order  was  ac- 
cording to  his  views,  and  in  the  exercise 
of  the  discretion  and  authority  vested  in  him, 
the  plaintiff  was  not  entitled  to  the  tempo- 
rary order  of  injunction  asked  for.  The 
plaintiff  has  the  right  to  have  his  case  tried 
and  decided  on  its  merits  by  a  proper  tribu- 
nal having  jurisdiction  to  do  so. 

The  case  was  commenced  in  January,  1911, 
and  has  not  been  tried  on  its  merits  yet. 
During  that  time  the  matter  was  up  before 
Judge  Wilson  on  the  application  for  injunc- 
tion. After  Judge  Wilson's  order  was  filed 
notice  to  strike  from  calendar  was  served 
by  one  side  and  a  demurrer  by  the  other  in 
March,  1011.  Neither  of  these  motions  was 
ever  pressed  'to  a  bearing.  A  motion  to  re- 
fer was  made  before  Judge  Spain  in  1912, 
which  was  refused.  Nothing  further  was 
done  until  notice  of  motion  was  given,  which 
was  beard  by  Judge  Prince,  who  made  the 
order  appealed  from.  AU  of  which  goes  to 
show  that  the  defendant  did  not  construe 
Judge  Wilson's  order  to  mean  what  appel- 
lants contend  for  here. 

The  exceptions  are  overruled.  Judgment 
affirmed. 

GABT,  C.  J.,  and  HYDRIOK,  FBASBB, 
and  GAGE,  JJ.,  concur. 


(lOT  s.  c.  *m 

DALLAS  et  al.  r.  INMAN  et  aL    (No.  97S1.) 

(Supreme  Court  of  South  Carolina.    July  6, 
1917.) 

Injcnction  ®=>129(1)— Hbabino— Powebs  at 
Chaubebs— "Final  Obdeb." 
On  demurrer  to  the  complaint  for  a  tempo- 
rary injunction,  the  court  bad  no  right  at  cham- 
bers to  sustain  the  demurrer  and  make  an  order 
dismissing  the  complaint,  as  the  order  of  dis- 
missal would  be  a  final  order  given  at  cham- 
bers, and  therefore  Improper. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {§  279,  281-287. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Order.] 

Appeal  fr«Hn  Common  Pleas  Circuit  Court 
of  York  County ;  Thos.  J.  Mauldin,  Judge. 

Action  by  W.  T.  D^las  and  others  against 
Claud  Inman  and  others.  From  an  order  at 
(Cambers  sustaining  demurrer  to  complaint 


and  refusing  temporary  injunction,  plaintiffs 
appeal.    Beversed. 

Hemphill  &  Hemphill  and  J.  C.  MclAire,  all 
of  Tjbester,  for  appellants.  J.  S.  Brice  and 
John  B.  Hart,  both  of  York,  for  respondents. 

WATTS,  J.  This  1b  an  action  for  injunc- 
tion. A  temporary  restraining  order  was  is- 
sued by  his  honor  Judge  Mauldin,  and  a  rule 
to  show  cause  was  Issued  by  him  retumabis 
at  this  chambers  at  Lancaster,  S.  G.  The  de- 
fendants demurred  to  the  complaint  The 
matter  was  heard  by  bis  honor  at  diambers. 
who  filed  an  order  sustaining  the  demurrer 
refusing  the  temporary  order  of  injunction 
and  dismissing  tbe  complaint.  AU  of  this 
was  done  by  Ills  honor  at  <>hamt>ers.  I^m 
tbls  order  plaintiffs  appeal. 

Exceptions  raise  the  point  among  others 
that  tbe  court  bad  no  jurisdiction  at  cham- 
bers to  dismiss  tbe  complaint  The  only 
matter  properly  before  his  honor  for  a  deter- 
mination at  chambers  was  the  question  o£ 
granting  a  temporary  restraining  order  in 
the  cause  until  tbe  cause  could  be  heard  on 
its  merits.  This  his  honor  could  do  or  refuse 
to  do  in  the  exercise  of  tbe  discretion  vested 
in  him  by  law. 

In  the  hearing  of  this  question  of  granting 
or  refusing  the  temporary  order  of  injunction 
the  judge  can  Inqnlre  into  the  merits  of  the 
cause  sufficiently  to  say  what  bis  discretion 
should  be  whether  to  refuse  or  grant  the  mo- 
tion before  him.  He  cannot  try  the  case  on 
Its  merits  and  dismiss  the  complaint  at 
chambers.  The  only  matter  that  his  honor 
should  have  heard  and  determined  in  the  mat- 
ter before  him  was  whether  he  would  grant 
or  refuse  the  apiilieatlon  for  the  temporary 
Injtmctlon.  He  had  no  right  at  chambers  to 
sustain  the  demurrer  and  dismiss  the  com- 
plaint This  would  be  a  final  order  glyen  at 
diambers,  and  a  judgment  In  the  case  whidi 
cannot  be  done  at  chambers.  The  exceptions 
raising  this  question  are  sustained.  Tbe  oth- 
ers are  not  considered. 

Order  appealed  from  reversed. 

GARY,  O.  J.,  and  HYDRICE,  FBASER, 
and  GAGE,  JJ.,  concur. 


-  (107    S.    C.    291) 

STBRNHEIMER  v.  ORDER  OF  UNITED 

COMMERCIAL  TRAVELERS  OF 

AMERICA.     (Na  9690.) 

(Supreme  Court  of  South  Carolina.  May  25, 
1917.  On  Petition  for  Rehearing,  June  21, 
1917.  On  Second  Petition  for  Rehearing,  July 
17,  1917.) 

1.  Insubance  €=»815(4)  —  MuTtTAi.  Benefit 

In8ubance>— BimoEiT  of  Pboof. 
In  action  on  mutual  benefit  certificate,  alle- 
gation that  insured  was  in  good  standing  being 
unnecessary,  it  need  not  be  proved  by  plaintiff. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
C!ent.  Dig.  |  1998.] 
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2.  Inbubancb  <^3>815(4)  —  Mctuai.  BsincnT 

INSURANOE— BUBOER  OF  PBOOT. 

The  insurer  under  a  benefit  certificate  is 
bound  to  allege  and  prove  delinquency  of  insur- 
ed to  establish  forfeiture  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  199S.} 

3.  Insurance   «=3825(2)  —  Mutuai,  Benktit 
Insurance— Btidknce— 8  nmoiBNOT. 

Evidence  held  to  warrant  refusal  to  submit 
to  jury  question  of  waiver  by  insurer  under  mu- 
tual benefit  policy  of  condition  as  to  payment  of 
premium. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  |  2009.} 

4.  Insurance  ^=3817(2)  —  Mutual  Benxftt 
Insurance — Burden  or  Proof. 

In  action  on  mutual  benefit  certificate,  where 
defendant  pleaded  delinquency,  the  burden  of 
proving  waiver  of  condition  as  to  payment  was 
on  plaintiS. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  2001.] 

6.  Insurance  C=9755(4)  —  Mutual  BERxnT 
Insurance — Waiver  of  Condition. 
In  view  of  Civ.  Code  1912,  {  2755,  provid- 
ing that  no  subordinate  body  of  a  mutual  benefit 
Older  or  any  of  its  officers  or  members  shall  have 
the  power  or  authority  to  waive  any  of  the  pro- 
visions of  the  laws  and  constitution  of  the  asso- 
ciation, and  the  same  shall  be  binding  upon 
the  association,  and  each  and  every  member 
thereof  and  their  beneficiaries,  the  custom  of 
a  local  lodge  not  to  declare  forfeiture  upon  de- 
linquency did  not  constitute  waiver,  especially 
where  the  constitution  prohibited  such  waiver 
and  was  agreed  to  by  the  insured. 

[Ed.  Note.— For  other  cases,  pee  Insurance, 
Cent.  Dig.  {  1914.] 

6.  Insurance  ®=3812— Mutual  Benefit  Pol- 

ICT— Time  to  Sue. 
In  view  of  Code  Olv.  Proc.  (  187,  eubd.  7, 
providing  that  an  action  on  a  lite  policy  may  be 
brought  within  six  years,  a  constitutional  pro- 
vision of  a  mutual  benefit  order  that  no  action 
shall  be  brought  after  six  months  from  disal- 
lowance of  claim  does  not  bar  an  action  until 
after  six  years. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  199S.] 

Gary,  C.  J.,  and  Fraaer,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
ot  Rldiland  County;  John  S.  Wilson,  Judge. 

Action  by  Sarah  Sternhetaner  against  the 
Order  of  United  Commercial  Travelers  of 
America.  Judgment  on  directed  verdict  for 
defendant,  and  plaintiff  appeals.  Affirmed. 
On  petition  toe  rehearing.  Petition  dis- 
missed. 

See,  also,  108  S.  C.  487,  88  B.  E.  26. 

Elliott  &  Herbert,  of  Columbia,  for  appel- 
lant Melton  ft  Belser,  of  Columbia,  for 
respondent 

HTDRICK,  J.  Plaintiff  appeals  from  Judg- 
ment Ml  verdict  directed  for  defendant  in 
an  action  on  a  life  Insurance  policy. 

On  January  22,  1910,  Hiram  C.  Stemheim- 
er  became  a  member  of  the  defendant  fra- 
ternal benefit  association,  and  a  certificate 
of  membership  was  issued  to  him,  wherein 
defendant  agreed  to  pay  his  mother,  the 
plaintiff  herein,  $6,300  on  his  death  by  ac- 
cident, while  In  good  standing  In  the  order. 
Hie  insured  was  accidentally  killed  Septem> 


ber  12,  1912.  Defendant  refused  payment 
on  the  ground  that  he  was  not  in  good  stand- 
ing at  the  time  of  his  death.  The  constitu- 
tion and  by-laws  of  the  order  provide  that 
any  member  who  falls  to  pay  his  dues  and 
assessments,  "when  and  as  the  same  be- 
come due  and  payable,"  shall  immediately 
become  a  delinquent  member,  and  the  right 
to  indemnity  and  benefits  is  thereby  forfeited 
dtiring  his  delinquency;  upon  payment  of 
arrearages,  he  is,  ipso  facto,  restored  to  good 
standing,  but  only  for  indemnity  and  bene- 
fits thereafter  accruing;  that  delinquent  mem- 
bers shall  be  suspended  at  the  next  regular 
meeting  of  the  subordinate  council  to  which 
they  belong,  and,  in  default  of  such  meeting, 
by  the  secretary-treasurer  thereof,  and  notice 
thereof  shall  be  given  to  the  Supreme  Secre- 
tary ;  but  neither  the  failure  to  suspend  a 
delinquent  member  nor  the  giving  of  notice 
of  dues  and  assessments  to  delinquent  or  sus- 
pended members  shall  be  a  waiver  of  the 
forfeiture  incurred.  The  difference  between 
delinquency  and  suspension  is  that  a  delin- 
quent member  may  restore  himself  to  good 
standing  simply  l^  paying  bis  arrearages, 
but  a  snqwnded  member  is  required  to  file 
a  new  application,  and  pay  all  arrearages 
and  certain  fines,  and  be  restored,  if  at  all, 
by  vote  of  the  council  in  which  three  ad- 
verse ballots  are  sufficient  to  reject  the  ap- 
plication. The  first  question  is  one  of  prac- 
tlca  Plaintiff  alleged.  Inter  alia,  that  Insured 
was  In  good  standing  at  the  time  of  his  death. 
Defendant's  answer  did  not  deny  any  allega- 
gation  of  the  complaint,  but  set  up  delin- 
quency of  insured  at  the  time  of  his  death, 
as  an  affirmative  defense,  alleging  that  he 
was  in  arrears  for  dues  and  assessments  at 
the  time  of  his  death. 

[1, 2]  Plaintiff's  allegation  that  insured 
was  in  good  standing  was  not  necessary  to 
her  cause  of  action.  Therefore  she  was  not 
bound  to  prove  it  But  defendant  was 
bound  to  allege  and  prove  delinquency  of 
Insured  to  establish  the  forf^ture  of  the 
right  to  indemnity.  Copeland  v.  Insurance 
Co.,  43  S.  C.  26,  20  S.  B.  754;  Pickett  v. 
Insurance  Co.,  60  S.  G.  477,  38  S.  B.  160, 
629;  Thompson  v.  Insurance  Co.,  63  S.  C. 
290,  41  S.  B.  464 ;  Huguenin  v.  Casualty  Co., 
94  S.  a  138,  77  S.  E.  751.  If  the  case  had 
been  submitted  on  the  pleadings.  Judgment 
would  have  gone  for  plaintiff.  Hence  de- 
f«idant  was  entitled  to  open  and  reply.  Ad- 
dison V.  Duncan,  35  S.  C.  166,  14  8.  E.  305; 
Beckham  v.  Railway,  50  S.  a  26,  27  S.  E. 
611;  Thompson  v.  Insurance  Co.,  supra.  Aft- 
er hearing  all  the  evidence  offered  by  both 
parties,  the  court  directed  a  vwdlct  for  de- 
fendant To  this  plaintiff  excepts  on  the 
grounds  that  the  evidence  warranted  a  rea- 
sonable fljidlng,  first,  that  Insured  was  not 
delinquent  at  the  time  of  his  death;  and, 
second,  of  waiver. 

This  court  usually  declines  to  enter  upon 
a  detailed  discussion  of  the  evidence  In  a 
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case  like  this,  becaoae,  as  a  rule,  It  subserves 
no  nsefnl  purpose,  except  pertuips  to  show 
that  It  has  been  carefully  reviewed  and  con- 
sidered, which  is  done  in  every  such  case,  of 
course,  and  that  should  be  i>resuined.  But, 
out  of  respect  to  the  very  earnest  contention 
in  argument  of  the  learned  counsel  for  ap- 
pellant, we  state  the  substance  of  the  material 
evidence,  so  that  its  tendencies  may  be  seen, 
when  it  is  considered  in  the  light  of  the  con- 
trolling provisions  of  the  constitution  and 
by-laws  of  the  order,  which  bare' already 
been  stated,  and  the  statute  law  of  this  state. 
C.  M.  Allen  testified  that  he  was  the  sec- 
retary-treasurer of  the  subordinate  council  of 
which  insured  was  a  member  during  the 
whole  period  of  his  membership,  but  re- 
signed that  ofDoe  April  1,  1913,  and  moved  to 
Atlanta,  Ga.,  and  has  not  since  that  time 
been  connected  with  the  order,  or  had  any 
Interest  In  it ;  under  the  laws  of  the  order, 
he  was  the  only  person  to  whom  dues  and  as- 
sessments could  be  paid;  as  each  member 
paid  anything,  he  Issued  and  gave  or  sent 
him  a  receipt  therefor  from  a  receipt  book 
in  which  he  kept  carbon  copy  duplicates  of  all 
receipts  issued.  He  produced  that  book  and 
read  from  it  three  receipts  Issued  to  Stem- 
heimer.  No.  8015,  dated  December  20,  1911, 
reads,  "Beceived  of  H.  C.  Stemheimer  $6.50, 
f2.50  dues  from  January  1,  1912,  to 
July  1,  1912,  $4  for  indemni^ing  assess- 
ments 107,  106— total  $6.50,"  signed  by 
himself  as  secretary-treasurer.  The  other 
two  were  on  the  same  form.  No.  4008,  dated 
February  28,  1912,  was  for  assessment  109, 
and  No.  4000,  dated  April  5,  1912,  was  for 
assessment  110.  This  receipt  had  on  it  the 
memorandum,  "Paid  by  Allen,"  which  wit- 
ness explained  b^  saying  that,  as  the  time  for 
payment  of  that  assessment  had  expired,  or 
was  about  to  expire,  he  called  Sternhelmer 
oyer  the  telephone  to  remind  him  of  it,  and 
that  Stemheimer  requested  him  to  pay  that 
assessment  for  him,  and  promised  to  hand 
him  the  money  in  a  day  or  so,  which  he  did. 
Receipts  were  dated  as  issued,  which  waa 
usually  several  days  after  receipt  of  the 
checks  sent  him  by  the  members.  All  as- 
sessments were  $2  each,  and  the  members 
wftre  notified  of  assessments  by  cards  sent 
to  them  by  the  Supreme  Secretary.  The 
dues  were  $5  a  year,  due  and  payable,  $2.50 
January  1st,  and  $2.50  July  1st  The  amount 
of  dues  and  dates  for  payment  thereof  were 
fixed  by  a  by-law,  but  it  was  the  custom  of 
the  council  to  allow  an  extension  of  30  days 
for  the  payment  of  dues,  as  they  belonged 
exclusively  to  the  local  council.  It  was  also 
a  custom  of  the  council  to  allow  delinquent 
members  to  pass  the  time  when  they  should 
have  been  sui^ended,  without  suspending 
them;  but  of  this- custom  neither  the  Su- 
preme Council  nor  any  of  its  ofilcers  had 
any  notice.  The  receipt  book  showed  no 
other  receipts  issued  to  Stemheimer,  and  wit- 
ness knew,  as  a  fact,  of  his  own  personal 
fcnowledge,.that  no  other  payments  then  those 


e^denoed  tv  the  reodpts  mentioned  bad  been 
made,  and  that  Stemheimer  had  not  paid  his 
dues  that  were  "due  and  iwyable"  July  1. 
1912,  and  assessments  Nos.  Ill  and  112, 
levied  Hay  16th  and  July  15th,  the  time  for 
payment  of  which  expired  June  ISth  and 
August  14th,  respectively,  making  his  ar- 
rearages amount  to  $6.50,  at  the  time  of 
his  death.  He  produced  and  read  In  evidence 
a  letter  from  Stemheimer  to  him  as  follows: 
"Charlotte,  N.  O..  Aug.  18,  1912.  Friend  Al- 
len: Please  let  me  know  at  Sumter,  S.  C,  17 
South  Magnolia  St.,  how  mudi  I  owe,  so  I  can 
send  you  check.  With  best  ratards  to  all  the 
fellows.     Sincerely  yours,  H.  C.  Stemheimer" 

— and  his  reply  thereto,  to  wit: 

"Aug.  24,  1912.  Dear  Stemheimer:  Just 
back  from  the  North.  Ton  are  due  us  $6JS0  for 
dues  and  aswaamentfc  Attend  to  this  for  me. 
Allen." 

On  Auj^t  26, 1912,  he  sent  Stemheimer  a 
circular  letter,  which  was  sent  to  au  mem- 
bers of  the  council,  iu  which  he  again  called 
his  attention  to  the  fact  that  he  was  due 
the  council  $6.50.  He  saw  Stemheimer  in 
person  twice  afterwards,  and  each  time,  the 
last  being  the  morning  of  the  day  be  was  in- 
jured, reminded  him  that  he  was  In  arrears, 
and  Sternhelmer  promised  each  time  to  vend 
him  a  check  for  the  amoimt  due,  but  never 
did  sa  After  insured  bad  teen  fatally  in- 
jured, his  brother,  Fred  Stemheimer,  went 
to  Allen,  taking  with  Urn  the  assessment 
cards  for  assessments  111  and  112,  which 
had  been  sent  to  the  insured  by  the  Supreme 
Secretary,  and  also  the  circular  letter  of 
August  26th,  which  had  been  sent  to  him  by 
AUen,  and  offered  to  jwy  the  arrearages, 
which  Allen  declined  to  rec^ve  on  the  ground 
that  Insured  had  theretofore  been  injured, 
Though  susceptible  of  denial  there  was  no  de- 
nial of  this  by  Fred  Stemheimer,  and  It  was 
admitted  by  plaintifrs  attorney  that  the 
notification  card  for  assessment  Mo.  112  was 
found  among  the  papers  of  the  insured. 
Plaintiff,  however,  testified  that  she  did  not 
find  amongst  his  papers  the  letter  of  Allen 
to  him  dated  August  24th.  There  was  no 
evidence  that  the  circular  letter  of  August 
26th  and  assessment  card  No.  Ill  were  not 
found  amongst  his  papers.  AUen  further  tes- 
tified  that  the  receipt  of  Decembo:  20,  1911, 
was  paid  by  a  postdated  check,  of  date  Jan- 
uary 2,  1912,  which  he  acoq)ted  at  Stem- 
helmer's  request  This  check  was  stamped 
"Paid  Feb.  8, 1912,"  and  had  in  pencil  on  the 
comer  "N.  S.  V^"  which  the  cashier  of  the 
bank  said  was  a  memorandum  that  payment 
had  been  refused  on  the  ground  that  the 
drawer  had  "not  sufficient  funds"  to  his  cred- 
it when  it  was  presented.  He  also  testified 
that  on  December  20th  Stemheimer's  balance 
was  $34.86,  which  was  reduced  by  checks, 
paid  December  20th,  21st,  and  22d  to  $1.86, 
and  the  balance  so  remained  until  January 
12th,  when  it  was  increased  by  a  deposit  of 
$30.  The  other  check  given  to  pay  assess- 
ment 100  was  dated  February  17,  1912,  and 
was  marked  "Paid  March  4,  1912."     They 
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were  payable  to  the  order  of  C.  M.  Allen, 
secretary,  and  so  Indorsed  by  bim. 

The  principal  contention  of  plaintiff  grows 
out  of  the  receipt,  dated  December  20,  1911, 
and  the  check,  dated  January  2,  ldl2,  and 
the  inference  which  she  claims  the  tesdmony 
with  regard  thereto  is  susceptible  of,  to  wit, 
that  the  check  may  have  been  Kiren  to  imy 
Stemhelmer's  dues  from  July  1,  1912,  and 
later  assessments  than  those  mentiMied  In  the 
recdpt,  it  being  further  contended  that,  with 
respect  to  the  truth  of  Allen's  testimony  the 
Jury  should  have  been  allowed  to  judge. 
That  might  be  so,  if  there  were  anything  in 
the  evidence  tending,  either  directly  or  by 
reasonable  Inference,  to  impeach  Allen's  tes- 
timony, or  to  warrant  a  finding  against  It. 
But  there  Is  not.  On  the  contrary.  It  is  so 
fully  corroborated  by  the  written  evidence 
and  aU  the  subsequent  transactions  as  to 
leave  it  free  from  the  sUgfatest  doubt  or 
suspicion.  The  receipt  Ei>ecifled  that  it  was 
for  dues  from  January  1  to  July  1, 1912,  and 
for  assessments  107  and  108.  Vollowlng 
that  are  the  receipts  for  assessments  109  and 
110,  the  time  for  payment  of  which  expired 
January  23  and  March  29,  1912.  Following 
those  are  the  letter  of  Sternhelmer  of  August 
18th,  asking  how  much  he  was  then  due,  the 
r^ly  thereto,  and  the  circular  letter  oi  Au- 
gust 26th,  notifying  him  that  he  was  then 
due  fSJSO,  which  by  the  undisputed  recora 
evidence  could  have  been  only  tor  dues  and 
two  assessments  and  the  only  assessments 
theretofore  levied,  for  whldi  receipts  had  not 
been  issued  were  111  and  112,  and  the  only 
dues,  those  payable  July  1st.  Following  that 
is  the  production  by  Stemhelmer's  brother, 
after  bis  injury,  of  Oxe  circular  letter  and  the 
two  assessment  cards  for  these  two  assess- 
ments which  were  evidently  found  amongst 
his  papers,  and  the  offer  then  to  pay  the 
amount  spedfled  therein.  The  testimony  of 
plaintiff  that  she  did  not  find  amongst  her 
son's  papers  the  letter  of  Allen  to  him,  dated 
August  24th,  has  not  been  overlooked.  But 
that  fact  does  not  warrant  the  inference  thdt 
Allen  did  not  send  it,  or  that  her  son  did  not 
receive  it  The  circular  letter  of  August 
26th,  two  days  later  was  found  amongst  bis 
papers,  and  that  gave  the  same  information 
as  the  letter  of  August  24th.  There  waa, 
therefore,  no  reason  for  Sternhelmer  to  keep 
the  previous  letter.  To  admit  that  the  infer- 
ence above  suggested  by  counsel  for  plaintiff 
is  a  reasonable  one,  we  would  have  to  believe 
that,  on  January  2,  1912,  Sternhelmer  gave 
a  chedi  for  $6.50  for  his  July  dues  and  two 
assessments,  although  only  one  assessment, 
Ko.  109,  had  then  been  levied,  and  the  July 
dues  were  not  due  for  six  months,  and  that, 
too,  when  he  then  had  in  bank  oniy  $1.86 ;  al- 
so that,  notwithstanding  he  had  already  paid 
assessments  109  and  110  by  .that  check,  he 
afterwards  paid  each  the  second  time,  to 
wit,  on  February  17th,  and  April  6th,  and 
took  receipts  tberetox,  because  these  receipts 


specify  that  they  were  for  assessments  109 
and  110,  respectively. 

[3]  That  inference  would  not  be  reasoQ.- 
able  in  the  light  of  all  the  facts  and  circum- 
stances stated,  and  to  have  submitted  that 
issue  to  the  jury  would  have  been  to  invite 
a  verdict  founded  upon  surmise,  conjecture, 
or  caprice— one  wholly  unsupported  by  evi- 
dence. This  court  has  said  in  numerous 
cases  that  juries  must  not  be  allowed  to 
speculate  or  to  find  verdicts  based  upon  con- 
jecture, for  courts  are  moved  only  by  ma- 
terial evidence,  direct  or  circumstantial,  suf- 
ficient to  satisfy  the  mind  and  conscience  of 
reasonable  men  of  the  truth  of  the  facts  upon 
which  their  action  is  predicated. 

[4,  C]  The  burden  of  proving  waiver  was 
on  plaintiff.  Gopeland  v.  Insurance  Co.,  su- 
pra. -The  facts  relied  upon  as  evidence  of 
waiver  have  already  been  stated,  to  wit,  tho 
custom  of  the  local  council  and  its  ofiictrs 
of  allowing  members  to  pass  the  period  of 
suspension  for  nonpayment  of  dues  and  as- 
sessments without  suspending  them  and 
notifying  the  Supreme  Secretary  thereof. 
There  are  two  reasons  why  this  cannot  be 
held  to  show  waiver: 

(1)  The  constitution  and  by-laws  of  the 
order  expressly  provide  that  it  shall  not  con- 
stitute waiver.  That  was  a  part  of  the  con- 
tract, agreed  to  by  the  insured  and  binding 
uiwn  him  and  his  beneficiary.  Section  2755, 
Civ.  Code  1912,  provides,  with  reH>ect  to  a 
fraternal  benefit  association,  that: 

"No  subordinate  body  or  any  of  its  officers  or 
members  shall  have  the  power  or  authority  to 
waive  an;  of  the  provisions  of  the  laws  and  con- 
Btitution  of  the  association,  and  the  same  shall 
be  bindintr  upon  the  association,  and  each  and 
every  member  thereof  and  their  beneficiaries." 

(2)  There  was  no  evidence  taidlng  to  show 
that  the  Supreme  Council,  or  any  of  its  ot- 
fleers,  had  notice  of  the  custom. 

In  Vant  v.  Grand  Lodge,  102  S.  O.  413,  M 
S.  K  677,  the  statute  above  quoted  was  said 
to  have  been  designed — 
"to  prevent  the  waiver  of  violations  of  the  law 
of  such  associations  by  the  local  bodies,  their  of- 
ficers or  members,  in  favor  of  their  own  mem- 
bers— as  a  result  of  the  fraternal  feeing  or  sym- 
pathy which  the  members  of  such  local  orders, 
being  more  closely  associated  together,  natural- 
ly entertain  for  each  other— at  tne  expense  and 
to  the  detriment  of  the  entire  membership  of 
the  order." 

And,  further,  thnt: 

"Notwithstanding  the  local  lodge  may  be  the 
agent  of  the  Grand  Lodge  for  some  purposes, 
it  is  within  the  power  of  the  Legislature  to  en- 
act that  such  a^ent  shall  not  have  authority  to 
relinquish  the  rights  of  the  principal,  and  it  has 
so  enacted  in  the  section  quoted.  With  the  wis- 
dom or  policy  of  the  enactment,  the  court  is 
not  concerned.  The  members  of  these  orders  ore 
presumed  to  know  their  own  laws,  as  well  as 
those  of  the  state,  under  whK;h  their  rights  must 
be  determined." 

The  facts  of  this  case  differentiate  it  frmn 
the  case  of  Crumley  v.  Sovereign  Gamp,  102 
S.  C.  386,  86  S.  E.  964.  In  that  case  the 
clerk  of  the  local  camp,  who  was  held  to  be 
the  .agent  of  the  Sovereign  Camp,  accepted 
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payment  of  the  arrearages  and  reinstated 
the  member  before  his  death.  In  this  case 
the  secretary^reasurer  refused  to  accept 
them.  Clearly,  therefore,  there  was  in  this 
case  no  waiver  by  the  conduct  of  the  secre- 
tary-treasurer In  accepting  payment  of  ar- 
rearages. To  hold  that  the  failure  of  that 
officer  or  of  the  local  council  to  suspend  de- 
linquent members  was  a  waiver  would  be  to 
abrogate  the  constitution  and  by-laws  of  the 
order  and  the  statute  of  the  state. 

[6]  Defendant's  second  defense  is  based  up- 
on a  provision  of  the  constitution  of  the  or- 
der that  no  action  shall  be  brought  to  re^ 
cover  any  sum  alleged  to  be  due  from  the  or- 
der, unless  it  is  commenced  within  six  months 
after  the  dalm  was  disallowed.  This  action 
was  not  t»roagbt  within  the  time  speciUed. 
But  this  defense  cannot  be  sustained,  be- 
cause it  conflicts  with  subdivision  7  of  sec- 
tion 137  of  the  CkKle  of  Civil  Procedure,  which 
provides  that  acticms  on  life  or  fire  insur- 
ance policies  may  be  brought  within  sir 
years  from  the  accrual  of  the  cause  of  ac- 
tion, "any  clause  or  condition  in  the  said  poli- 
cies or  limitations  therein  contained  to  the 
contrary  notwithstanding."  The  purpose  of 
the  Iieglslature  was  to  avoid  such  stipulations 
in  policies  of  Insurance ;  and,  although  there 
are  other  provisions  of  the  statutes  to  the 
effect  that  tbe  constitution  and  laws  of  fra- 
ternal benefit  associations  shall  be  binding 
upon  the  members  thereof,  and  that  the  gen- 
eral insurance  laws  of  the  state  shall  not 
apply  to  such  associations,  unless  specifically 
made  applicable  thereto,  these  provisions 
when  construed  together,  and  in  connec- 
ticm  with  previous  and  subsequent  legis- 
lation on  the  same  subJeA,  show  that  the 
Legislature  did  not  intend  to  except  the 
pedicles  of  these  associations  from  the  pro- 
visions of  subdivision  7  of  section  137  of 
the  Code  of  Civil  Procedure. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  tlie  circuit  court  be  affirmed. 

GAGE,  J.,  concurs. 

GARY,  O.  J.  I  think  the  Judgment  should 
be  reversed  on  the  ground  that  practically 
the  same  question  as  to  vralver  was  involved 
in  tlie  case  of  Crumley  v.  Sovereign  Camp, 
102  S.  C.  386,  86  S.  E.  954,  and  the  conclu- 
sions announced  In  the  opinion  of  Mr.  Jus- 
tice HYDBICK  are  at  variance  with  the  prin- 
ciples therein  announced  by  the  majority  of 
the  court. 

FRASER,  J.  I  see  no  evidence  of  waiver. 
Hiram, Cleveland  Stemhelmer  was  insured  by 
the  defendant  association  in  a  sum  not  ex- 
ceeding $6,300  provided  he  shall  sustain,  dur- 
ing the  continuance  of  his  membership,  In 
Columbia  CouncU  No.  294,  and  while  in  good 
standing,  bodily  injury  effected  through  ex- 
ternal, violent,  and  accidental  means,  sub- 
ject to  the  provisions  and  requirements  of 
the  constitution  of  the  defendant  order.    The 


insured  met  with  a  violent  accidental  death 
in  the  dts  of  Columbia,  S.  C,  on  the  12Ui 
of  September,  1912.  The  defendant  refused 
to  pay  the  claim  for  Mr.  Stemhelmer's  death, 
on  the  ground  that  Mr.  Stemhelmer  had  fail- 
ed to  pay  his  dues  and  assessments.  When 
the  case  was  called  for  trial,  the  defendant 
claimed  the  right  to  open  and  reply,  on  the 
ground  that  the  defendant  had  admitted  the 
plaintiff  case  had  set  up  affirmatively  the 
plea  of  forfeiture  for  nonpayment  of  the  dues 
and  assessm^its.  The  trial  Judge  allowed 
this  claim,  and  the  trial  was  held  on  the 
theory  that  the  burden  was  on  the  defendant 
to  show  forfeiture  by  nonpayment  of  dues. 

The  deceased  was,  at  the  time  of  his  death, 
a  member  of  the  Columbia  CouncU,  and  there 
was  nothing  against  him  on  the  records  of 
the  local  or  g»eral  councils.  The  deceased 
had  written  a  letter  to  the  local  treasurer  to 
ascertain  the  amount  due  so  that  he  could 
remit  the  amount.  The  deceased  was  a 
traveling  man,  and  asked  that  the  statement 
be  sent  to  Sumter  so  that  he  might  send  a 
check  fi-om  Sumter.  The  treasurer  was  at^ 
sent,  and  the  notice  was  not  sent  to  Sumter. 
On  the  morning  of  the  accident,  the  local 
treasurer  met  the  deceased  on  the  street  of 
Columbia,  and  says  that  he  urged  the  de- 
ceased to  pay  the  amount  due.  The  only  per- 
son to  whom  the  payment  could  have  been 
made  was  this  local  treasurer.  The  local 
treasurer  says  that  the  deceased  did  not  pay 
the  dues,  and  was  at  the  time  of  his  death  in 
default,  and  under  the  constitution  of  the 
order  the  policy  "was  forfeited.  Did  the  local 
treasurer  tell  the  truth?  There  is  no  pre- 
sumption of  law  that  he  did.  State  v.  Taylor, 
57  S.  C.  487,  35  S.  El  729.  76  Am.  St  Rep. 
575.  Tl>e  deceased  was  not  suspended  for 
nonpayment  until  after  his  death.  The  only 
person  who  could  prove  payment  wag  dead. 
When,  therefore,  the  defendant  sets  up  an 
affirmative  defense  of  forfeiture,  it  should  be 
required  to  prove  it  by  credible  evidence. 
The  credibility  of  the  witness  was  for  the 
Jury.  They  had  before  them  the  manner  in 
which  the  local  treasurer's  office  was  con- 
ducted and  the  personality  of  the  witness,  and 
It  was  a  question  for  the  Jury  whether  the 
defendant  bad  overcome  Its  burden  or  not, 
In  Stalling  v.  Insurance  Co.,  91  S.  E.  290, 
there  were  two  policies,  one  on  the  life  of  Mr. 
Stalling,  the  other  on  the  life  of  Mrs.  Stalling. 
Mr.  Stalling  paid  the  premium  on  one  policy 
only.  The  agent  said  Mr.  Stalling  had  paid 
the  premium  on  Mrs.  Stalling's  policy,  and  not 
on  his  own.  Mr.  Stalling,  the  only  other  wit- 
ness, was  dead.  The  trial  court  directed  a 
verdict  for  the  defendant,  and  this  court  re- 
versed the  judgment,  saying  that  there  was 
sufficient  evidence  to  carry  the  case  to  the 
Jury. 

I  think  that  there  should  be  a  new  trial. 

WATTS,  J.  In  the  original  conslderatlcHi 
of  this  case,  I  concurred  In  the  view  of  the 
Chief  Justice  as  to  waiver,  under  the  au- 
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fhortty  of  the  Crumley  Case.  At  tbiit  time 
I  did  not  note  Ute  dIfferentlBtioD  of  that 
case  from  this,  aa  subsequently  pointed  out 
by  Mr.  Justice  HYDRICK  in  an  additional 
paragraph  to  his  opinion.  Upon  reconsidera- 
tion of  the  point  InvolTed,  in  the  light  of 
that  distinction,  I  am  satisfied  that  the  facts 
of  this  case  differentiate  it  from  the  Crum- 
ley Case,  and  for  that  reason  I  have  with- 
drawn my  concurrence  in  ttie  opinion  of  the 
Chief  Justice,  and  Iiave  concurred  in  tlie 
<Vlnlon  of  llr.  Justice  HTDRICE. 

On  Petition  for  BehearlnK. 

PBR  CURIAM.  The  leading  <«>inion  In 
tills  case  disposed  of  the  three  issues  made 
by  the  appeal:  (1)  The  sufficiency  of  the 
evidence  to  carry  the  issue  of  the  delinquen- 
cy of  insured  to  the  Jury.  (2)  The  waiver  of 
the  delinquency  by  defendant.  (3)  That  the 
action  was  barred  by  failure  to  commence  it 
within  six  months  after  the  daim  was  dis- 
allowed. The  Chief  Justice  dissented  as  to 
the  second  ground,  and  Mr.  Justice  WATTS 
concurred  with  Urn.  Mr.  Justice  FRASCR 
dissented  as  to  the  first  ground.  So  three  of 
the  justices  were  for  reversal,  though  they 
were  not  agreed  upon  the  same  ground. 
Thereupon  a  formal  Judgn^ent  was  filed  that 
the  Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  for  a  new  trial.  In 
due  time  defendant  petitioned  for  a  review 
and  modification  of  tlie  Judgment  fn  the 
ground  tliat,  under  the  Constitution,  a  Judg- 
ment of  the  circuit  court  caimot  be  reversed, 
tmless  three  of  the  Justices  of  this  court 
agree  upon  some  one  ground  of  reversaL 

In  view  of  the  fact  that  Mr.  Justice 
WATTS  has  withdrawn  his  concurrence  In 
the  opinion  of  the  Chief  Justice  and  <x>n- 
curred  in  that  of  Mr.  JusUce  HYDRICK,  the 
decision  of  the  point  made  by  the  petition 
becomes  unnecessary.  It  is  therefore  orders 
ed  that  the  Judgment  of  this  court  be  diang- 
ed  BO  as  to  read:  The  Judgment  of  this 
court  Is  that  the  judgment  of  the  circuit 
court  be  afilrmed.  Further  ordered  that  the 
petition  be  dismissed. 

On  Second  Petition  for  Rehearing. 

PER  CURIAM.  Bvery  point  made  by  this 
petition  for  rehearing  was  carefully  consid- 
ered in  the  original  consideration  of  the  case. 
It  Is  therefore  ordered  that  the  petition  be 
dismissed. 

(107  s.    C.   4(1) 

STATE  V.  FREEMAN.    (No.  9743.) 

(Snpreme  Court  of  South  Carolina.    July  7, 
1917.) 

iHTOxiCATiifo  LiquoBS  «=>139— "Stokino"— 
"Keepino  in  Possession." 
The  offense  of  storing  and  keeping  in  pos- 
session contraband  liquors  was  not  committed 
by  receiving  such  liquors  from  a  boat  and  having 
them  in  possession,  but  a  moment  before  they 
were  seized,  since  "storing"  means  laying  away 


for  futare    use    and    "keeping    In    possession" 
means  to  liave  habitually  in  possession. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Laqaors,  Cent.  Dig.  {  149.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Beaufort  County;  Jas.  E.  Peurifoy, 
Judge. 

EUa  Freeman  was  convicted  of  storing  and 
keeping  in  possession  contratiand  liquors,  and 
she  appeals.  Reversed,  and  remanded  for 
a  dismissal  of  the  case. 

Talblrd  &  Jenkins,  of  Beaufort,  for  appel- 
lant W.  J.  Thomas,  Acting  SoL,  of  Beaufort, 
for  respondent 


FRASER,  J.  The  appellant  Was  <diarged 
with  storing  and  keeping  in  possession  con- 
traband spirituous  liquors,  malt  liquors,  and 
brewed  liquors,  containing  alcohol  and  used 
as  a  beverage. 

The  appellant  lives  at  Ft  Fremont  in 
Beaufort  county.  It  seems  that  appellant 
was  expecting  some  freight  from  Savannah, 
Oa.,  and  went  to  the  boat  "Pilot  Boy"  and  de- 
manded the  box  and  barrel,  claiming  that 
they  contained  groceries.  A  rural  policeman 
was  on  the  l>oat  and  suspected  that  the  box 
and  barrel  contained  ccmtraband  liquor.  As 
soon  as  the  Imx  and  barrel  were  put  ashore 
the  policeman  asked  appellant  if  the  box  and 
barrel  belonged  to  her.  She  said  "Yes."  The 
policeman  at  once  seized  the  box  and  barrel 
and  opened  them  and  found  that  tliey  did 
contain  aplritucus  liquor.  The  stutT  was 
seized,  and  the  appellant  arrested,  tried,  and 
convicted  of  storing  and  keeping  in  posses- 
sion contraband  liquor.  Appellant  made  a 
motion  for  a  direction  of  a  verdict  on  the 
ground  tliat  there  was  no  evidence  of  storing 
or  keeping  In  possession.  The  motl<m  was 
refused,  and  from  the  Judgment  upon  con- 
viction, this  appeal  was  taken. 

The  only  question  that  legitimately  arises 
is:  Was  there  any  evidence  to  sustain  a  con- 
viction on  the  facts  as  they  appear  In  the 
record?  That  question  is  answered  In  the 
negative  by  the  case  of  ESasley  Tovra  Council 
V.  Pegg,  63  S.  O.  103,  41  S.  E.  19: 

"We  think  the  offense  of  storing  and  keeping 
in  possession  of  contraband  liquors  involves 
more  than  the  mere  having  in  possession  of 
Buch  liquors.  'Storing'  means,  aa  stated  in  the 
request  the  laying  away  for  future  use;  keep- 
ing in  possession  means  to  have  habitually  in 
possession.  The  Century  Dictionary  gives 
among  the  definitions  of  'keep,'  the  following: 
'8.  To  have  habitually  in  stodc  or  for  sale.  9. 
To  have  habitually  in  attendance  or  use.  *  *  • 
19.  To  maintain  habitually.'  The  offense  of 
storing  and  keeping  in  possession  contraband 
liquors  involves  the  idea  of  continuity  or  habit 
It  may  be  that  proof  of  having  in  possession  any 
quantity  of  contraband  liquor  would  be  suffi- 
cient to  convict  of  the  offense  if  the  circum- 
stances were  such  as  to  induce  a  belief  that 
the  liquor  was  stored  and  kept  in  possession 
habitually.  It  was  therefore  error  to  overrule 
defendant's  fourth  exception  to  the  intendant's 
refusal  to  charge  as  requested." 
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In  tbls  case  the  possession  was  but  for  a 
moment,  If  at  all,  and  It  certainly  was  not 
stored  at  all. 

The  judgment  Is  reversed,  and  the  case  Is 
remanded  to  the  court  of  general  sessions  for 
Beaufort  connty  for  a  dismissal  of  the  case. 

GART,  O.  J.,  and  HYDBIGK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(107    S.    C.    42Z) 

AMERICAN  COTTON  OIL  CO.  t.  SAI/UDA 
OIL  MILL  CO.  et  aL    (No.  978&) 

(Supreme  (Tourt  of  South  Carolina.    July  7, 
1917.) 

COBPOKATIONS  ®=3349— DiKKOTOBS— LlABIUTT. 

Where  a  sheriff  paid  execution  sale  proceeds  to 
a  corporation's  director  and  treasurer,  who  dis- 
tributed them  among  stockholders,  all  the  direc- 
tors are  liable  to  an  unpaid  corporate  creditor, 
even  if  the  execution  sale  dissolved  the  corpora- 
tion, since  Civ.  Code  1912,  §§  2814-2816,  con- 
tinues the  directors  of  dissolved  corporations  as 
trustees  to  collect  its  assets  and  pay  its  debts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  if  1459,  1462.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County;  EJdward  Melver,  Special 
Judge. 

Action  by  tb^  American  Cotton  Oil  Com- 
pany against  Saluda  Oil  Mill  Company  and 
B.  W.  Crouch  apd  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  and  judgment  entered  against 
defendants. 

See,  also,  88  S.  E.  1067. 

Benet,  Shand  &  McGowan  and  R.  E.  Car- 
wile,  all  of  Columbia,  for  appellant  C.  J. 
Ramage,  E.  W.  Able,  and  B.  W.  Crouch,  all 
of  Saluda,  for  respondents. 

FRASDR,  J.  The  Saluda  Oil  MIU  Com- 
pany shipped  to  the  American  Cotton  Oil 
Oonipany,  the  plalnUtT,  a  certain  lot  of  oil 
and  drew  a  draft  on  the  plaintiff  for  it 
This  draft  was  promptly  paid.  When  the 
shipment  arrived,  it  was  found  to  be  short 
in  quality  and  quantity,  and  that  the  plain- 
tiff had  overpaid  the  amount  due  by  1702.70. 
The  Saluda  Oil  Mill  Company  was  promptly 
notified  of  the  shortage  and  as  to  the  amount 
overpaid.  Mr.  Crouch,  one  of  the  defendants, 
was  secretary  and  treasurer  of  the  Saluda 
Company,  and  wrote  to  the  plaintiff: 

"We  expect  to  sell  our  entire  plant  the  first 
Monday  in  July,  in  order  to  pay  off  all  the  debt 
•     •     •    including  your  claim." 

The  plant  of  the  Saluda  Company  was  sold 
by  the  sheriff  under  execution,  and  there 
was  a  surplus  over  the  judgment  debt  of 
some  $4,000.  This  amount  was  paid  to  Mr. 
Crouch,  and  by  him.  paid  out  to  the  stock- 
holders of  the  Saluda  Company.  Mr.  Crouch 
says  that  to  receiving  and  paying  out  this 
money  he  acted,  not  as  the  treasurer  and 
director  of  the  corporation,  but  strictly  as 


agent  of  the  sheriff.  This  Is  an  action  for 
the  $702.70  and  interest  thereon  from  the 
21st  day  of  April,  1007,  and  brought  against 
the  Saluda  Oil  Mill  Company,  a  corporation, 
and  its  codefendants  as  directors  and  trus- 
tees of  the  Saluda  Company.  The  defend- 
ants claim  that  ttie  corporation  was  dissolv- 
ed by  this  sale.  This  is  not  material,  how- 
ever, as  by  the  statutes  (Code  1912,  {{  2814- 
2816)  the  dnties  of  directors  of  dissolved  cor- 
porations are  continued  as  trustees  to  collect 
the  assets,  pay  the  debts,  and  distribute  the 
surplus.  Mr.  Crouch  admits  that  he  knew 
of  the  plaintUTs  claim  but  states  that  be  did 
not  know  but  that  the  debt  had  been  paid. 

Respondents  say: 

"The  whole  question  resolves  itself  into  this: 
Did  surplus  fund  arising  from  the  sale  of  the 
Saluda  Oil  Mill  property  properly  go  into  the 
hands  of  the  officers  and  directors  of  Saluda  Oil 
Mill  Company  as  a  trust  fund  under  the  statute, 
or  did  said  fund  go  into  the  hands  of  B.  W. 
Crouch  as  agent  of  the  sheriff?" 

The  answer  to  that  question  Is  that  the 
money  went  into  the  hands  of  Mr.  Crouch  as 
treasurer  of  the  Saluda  Oil  Mill  Company 
as  a  matter  of  law,  and  it  could  not  have 
gone  into  his  hands  In  any  other  way.  The 
law  requires  the  sheriff  to  pay  over  any  sur- 
plus in  his  hands  to  the  judgment  debtor 
after  satisfying  the  executions  in  his  hands. 
It  is  admitted  that  there  was  in  this  case  a 
surplus  of  $4,000.  It  is  also  admitted  that 
the  sheriff  did  pay  over  this  surplus  to  the 
ofiScer  of  the  Saluda  Company  authorized  to 
receive  It  If  there  was  any  reason  why  the 
payment  of  this  money  to  the  treasurer  of 
the  defendant  In  execution  was  not  a  proper 
payment  then  it  should  appear,  and  it  does 
not  appeal. 

The  defendants  have  shown  no  authority 
in  the  sheriff  to  pay  the  debts  of  the  defend- 
ant other  than  execution  debts,  or  to  dis- 
tribute the  surplus  among  the  stockholders. 
The  statutes  of  this  state  make  that  the  duty 
of  the  directors,  and  the  sheriff  cannoit 
change  the  law.  Even  a  stranger  who  cornea 
into  possession  of  a  trust  fund,  with  notice 
of  the  trust  is  made  by  law  a  trustee.  Even 
if  Mr.  Crouch  had  been  a  stranger  and  come 
into  possession  of  this  fund  with  notice  of 
the  trust,  he  would  have  been  constituted  by 
law  a  trustee.  Mr.  Crouch  was  not  a  stran- 
ger. He  was  not  only  a  director  and  trustee, 
but  the  official  treasurer  of  the  company. 
These  directors  are  made  trustees  of  the 
fund,  and  when  it  was  paid  to  him.  It  was 
paid  to  them,  and  when  it  was  paid  out  by 
him,  contrary  to  law,  they  are  responsible 
for  his  acts.  When  it  was  admitted,  there- 
fore, that  the  treasurer  had  received  the 
money  and  paid  It  out  to  stockholders  and 
not  the  debts,  then  the  directors  are  person- 
ally responsible,  and  the  request  to  direct 
a  verdict  against  all  of  the  defendants 
should  have  been  granted. 

The  judgment  is  reversed,  and  the  case 
remanded  to  the  court  of  common  pleas  for 
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Salnda   county,  and   the  judgment  entered 
against  all  of  the  defendants. 

GARY,  a  J.,  and  HXDBICK,  WATTS,  and 
GAGE,  JJ.,  concar. 


<10T  3.  c.  am 

WILLIAMSON  T.  ABBOTT  et  al    (No.  9727.) 

(Sapreme  Court  of  South   Carolina.     July  4, 
1917.) 

1.  £askment8  4=95  —  Advxbse  Possessioh  — 
Characteb  and  E>lementb. 

To  establish  a  right  by  prescription  three 
things  mnst  be  proven:  (1)  The  continued  and 
nninterrupted  use  of  the  right  for  20  years;  (2) 
the  identity  of  the  thing  enjoyed;  and  (3)  that 
the  use  was  adverse  or  under  claim  of  right 

[Bd.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §§  13,  20-22,  26.] 

2.  Easements    <3=>3e  (D—Phescbiptiow— Ad- 
verse Use— Pbesumption. 

The  rale  that  when  it  appears  that  claimant 
has  enjoyed  an  easement  openly,  notoriously, 
continuouisly,  and  uninterruptedly  for  20  years, 
use  is  presumed  to  have  been  adverse  does  not 
apply  when  claimant's  own  testimony  shows  that 
the  use  was  permissive  in  its  inception. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SI  77,  78,  88,  89.] 

3.  Watkbs  and  Watieb  CotraffiBS  ^=»152(8)— 
Pbescbiption— Pebuissive  Use. 

Plaintiff  cannot  recover  damages  for  closing 
a  ditch  on  land  of  defendants  through  which  he 
claims  a  prescriptive  easement  of  drainage, 
where  evidence  shows  that  the  use  of  the  ditch 
was  permissive  in  its  origin,  and  shows  no  dis- 
tinct and  positive  assertion  of  a  right  hostile  to 
the  owners  of  the  servient  estate. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  16&] 

4.  Watebs  and  Watxb  CotrBSEB  «=»152(10)— 
Pkesgbiption— Pebmisbive  Use. 

Where,  in  an  action  for  closing  a  ditch  on 
land  of  defendants,  it  appears  that  use  of  ditch 
was  permissive  in  origin,  the  court  errs  in  in- 
stmcting  jury  that  permission  relied  upon  to 
defeat  easement  must  have  been  given  by  owner 
of  servient  estate,  or  by  some  one  duly  author- 
ized by  him  to  give  such  permission,  since  the 
nijltiiig  and  obtaining  of  permission,  whether 
from  a  tenant  or  owner  of  the  servient  estate, 
stamps  the  character  of  the  use  as  not  having 
been  adverse  or  under  claim  of  right 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  156.) 

5.  Watebs  and  Wateb  Coubsbs  «=>162(10) — 
Pbescbiption— EviDENCi. 

In  an  action  for  closing  a  ditch  on  land  of 
defendants,  the  court  erred  in  instructing  the 
jury  that  they  might  infer  prescriptive  easement 
of  drainage  from  same  evidence  as  they  might 
infer  a  public  way. 

[M.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  l56.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  DarUngtou  County;  Tbos.  J.  Mauldln, 
Judge. 

Action  Iv  L.  W.  WllHamson  against  G. 
Walter  Abbott  and  others.  From  a  judg- 
ment for  plaintiff,  defradants  appeaL  Be- 
versed. 

Geo.  H.  Edwards,  of  Darlington,  for  appel- 
lants. Dargan  &  Dargan  and  E.  C.  Dennis, 
all  of  Darlington,  for  respondent 


HXDRICK,  J.  Defendants  appeal  from 
judgment  for  plaintiff  for  $25  damages  for 
closing  a  ditch  on  their  land  through  which 
plaintiff  claims  a  prescriptive  right  of  drain- 
age. The  parties  own  adjoining  lands. 
Plaintiff  acquired  his  title  in  1896.  Defend- 
ants acquired  th^rs  In  1911,  and  closed  the 
ditch  In  1913. 

The  testimony  on  which  plaintiff  relies  to 
establish  the  rlgbt  claimed,  stated  most 
strongly  In  his  favor,  tends  to  Bhpw  that,  for 
more  than  20  years,  there  had  been  a  ditch 
on  defendants'  land,  which  began  at  or  near 
the  line  between  them,  and  ran  thence 
through  defendants'  land  to  a  branch;  and, 
for  more  than  20  years,  there  had  been  a 
ditch  on  his  land,  whldi  emptied  into  the 
one  on  defendants'  land ;  that  in  March,  1913, 
defendants  filled  op  a  part  of  the  ditcb  on 
their  land,  next  to  the  dividing  line,  and 
thereby  prevented  the  drainage  of  his  land 
through  defendants'  ditch.  The  testimony 
does  not  fix  definitely  the  date  when  the 
ditch  on  plaintiffs  land  was  dug  and  connect- 
ed with  the  one  on  defendants'  land;  but 
plaintiff's  witness  Ell  Wlngate  fixes  It  ap- 
proximately, for  he  says  that  he  dug  it  about 
6  years  after  the  memorable  political  cam- 
paign of  1876 ;-  that  he  was  a  tenant  of  the 
land  now  owned  by  plaintiff,  under  Wilson 
Fountain,  and  was  cultivating  the  bottom 
which  the  dlt<di  drains;  that,  finding  it  too 
wet,  by  permission  from  Fountain,  he  un- 
dertook to  drain  It;  that  Handy  Holloway 
was  at  that  time  a  tenant  of  the  land  now 
owned  by  defendants,  renting  the  same  from 
Mrs.  Marco^  the  owner,  and  he  applied  to 
Handy  and  obtained  permission  from  him  to 
connect  the  ditch  on  Fountain's  land  which 
he  contemplated  digging,  with  the  one  on 
Mrs.  Marco's  land.  There  is  no  testimony  to 
the  contrary ;  and  there  Is  no  testimony  that 
the  privilege  so  obtained  and  begun  by  Wln- 
gate was  ever  claimed  as  a  right  by  any  one, 
until  after  plaintiff  acquired  his  title.  In  1806, 
and  no  testimony  of  any  positive  assertion 
of  such  right  by  plaintiff,  until  In  1908,  at 
which  time  the  ditch  on  Mrs.  Marco's  land 
was  cleaned  ont  and  dug  deeper,  bat  ob- 
structed for  several  feet  from  the  dividing 
line  on  Mrs.  Marco's  land.  Plaintiff  testified 
that  he  complained  of  the  obstruction  (he 
does  not  say  to  whom),  and  it  was  removed 
(he  does  not  know  by  whom). 

From  the  foregoing  statement,  it  clearlj 
ai%>eaT8  that  the  testimony  offered  by  plain- 
tiff not  only  falls  to  establish,  even  prima 
fade,  the  right  claimed,  but  it  shows  afiirma- 
Uvely  that  be  had  no  such  right  It  fol- 
lows that  the  trial  judge  erred  In  refusing 
defendants'  motion  for  a  directed  verdict 

[1,  2]  TO  establish  a  right  by  prescription, 
it  is  necessary  to  prove  three  things:  (1)  The 
continued  and  uninterrupted  use  or  enjoy- 
ment of  the  right  for  the  full  period  of  20 
years;   (^  the  Identity  of  the  thing  enjoyed; 
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(3)  tbat  the  use  or  «i  jorment  waa  adverse,  or 
onder  clalin  of  right  Lawton  r.  BiverB,  2 
McOord.  446,  13  Am.  Dec.  741;  Bailey  y. 
Gray,  53  S.  C.  503,  31  S.  B.  354.  WhUe  It  Is 
true  that,  when  It  appears  that  claimant  has 
enjoyed  an  easement  openly,  notoriously,  con- 
tinnously,  and  uninterruptedly,  in  derogation 
of  another's  rights,  for  the  full  period  of  20 
years,  the  use  will  be  presumed  to  have  been 
adverse,  so  as  to  cast  upon  the  owner  of  the 
servient  estate  the  burden  of  rebutting  the 
presumption  (Chalk  v.  McAllly,  11  Rldi.  153), 
that  rule  does  not  apply  when  claimant's  own 
testimony  shows  that  the  use  was  permissive 
in  Its  inc^tloD. 

[3]  "It  Is  the  well-settled  rule  that  use  by 
express  or  Implied  permission  or  license,  no 
matter  how  long  continued,  cannot  ripen  into 
an  easement  by  prescription,  since  user  as  of 
right,  as  distinguished  from  permissive  user, 
Is  lacking,  If  permissive  in  its  Inception,  such 
permissive  character  will  continue  of  the 
same  nature,  and  no  adverse  user  can  arise, 
until  there  is  a  distinct  and  positive  assertion 
of  a  right  hostile  to  th^  owner,  and  brought 
home  to  him."  9  R.  C.  Ij.  778.  As  heretofore 
stated,  the  testimony  offered  by  plaintiff 
shows  tbat  the  use  was  permissive  in  its  ori- 
gin, and  there  is  no  evidence  of  any  distinct 
and  positive  assertion  of  a  right  hostile  to 
the  owner,  until  it  was  made  by  plaintiff  In 
1908. 

[4]  The  court  instructed  the  Jury  that  the 
permission  relied  upon  to  defeat  the  easement 
claimed  must  have  been  given  by  the  owner 
of  the  servient  estate,  or  by  some  one  duly 
authorized  by  him  to  give  such  permission. 
This  was  error.  The  asking  and  obtaining  of 
permission,  whether  from  the  tenant  or  own- 
er of  the  servient  estate,  stampa  the  charac- 
ter of  the  use  as  not  having  been  adverse,  or 
under  claim  of  right,  and  therefore  as  lack- 
ing that  essential  element  which  was  neces- 
sary for  it  to  ripen  Into  a  right  by  prescrip- 
tion. The  question  is  not  whether  Mrs.  Mar- 
co was  bound  by  the  permission  given  by  her 
tenant,  but  It  Is  whether  the  use  of  the  ditch 
on  her  land  was  claimed  and  enjoyed  as  a 
right,  or  as  a  f&vor. 

[5]  The  court  erred  also  In  instructing  the 
Jury  that  "the  same  thing  applies  to  water  as 
to  a  public  way."  A  material  difference  and 
the  reason  for  It  was  pointed  out  by  Judge 
(yNeall  in  State  v.  Sartor,  2  Strob.  60,  66: 

"In  one  respect,  I  think  there  Is  a  great  dif- 
ference as  to  the  evidence  from  which  a  dedica- 
tion to  public  use  may  be  presumed,  and  pre- 
scription for  a  private  way.  In  the  latter  no 
such  right  can  arise  in  woodland,  without  some 
unequivocal  act  of  adverse  right,  such  as  cut- 
ting out  the  road,  or  repairing  it.  The  reason 
of  that  is  obvious— a  private  way  is  an  easement 
in  favor  of  another,  in  derogation  of  the  rights 
of  the  owner;  and  hence  is  not  to  arise  without 
dear,  unequivocal  proof  of  sach  facts  as  will 
five  the  right  from  the  owner  to  the  claimant. 
In  the  case  of  a  public  way,  every  man  holds 
his  land  subject  to  the  right  of  the  state  to  lay 
out  roads  over  it  for  public  purposes.  This  be- 
ing 80,  if  the  way  be  found  to  exist  long  enough 


to  presume  a  dedlcatioa,  the  right  to  regard  it 
as  public,  if  its  other  characteristics  be'fonod,  ia 
made  oat." 

Judgm^it  rereraed. 


WATTS,  FRASER,  and  GAGE,  JJ.,  concur. 
The  CBHEF  JUSTICE  did  not  ait  In  this 
case. 


(Xt!    Oa.    150) 
EUNICE  T.  J.  H.  WAIiKER  00.    (No.  522.) 
(Supreme  Court  of  Georgia. .  July  11, 1917J 

(ByXlabiu  ly  the  Court.) 

Pbofbbxt  Subject  to  Execution. 

The  evidence  was  sufficient  to  support  the. 
verdict  finding  the  property  subject  to  the  exe- 
cution levied  thereon.    No  ground  of  the  motion 
for  new  trial  shows  cause  for  reversal. 

Error  from  Superior  Court,  Appling  Coun- 
ty; J.  P.  Hlghsmith,  Judge. 

Action  between  G.  B.  Eunice  and  J.  H. 
Wlalker  Company.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  In 
error.  Padgett  &  Watson,  of  Baxley,  and 
Jas.  W.  Poppell,  of  Jesup,  for  defendant  In 
error. 

EISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


aiT    Ga.    IBl) 
ROBEBSON  V.  SPEER  BROS,  et  aL 
(No.  523.) 
(Supreme  Court  of  Georgia.    July  11, 1917.) 

(Syllalut  Iv  t^fl  Court.) 
Denial  of  Interlocutobt  Injunction. 

The  evidence  was  conflicting  on  all  ma- 
terial issues;  the  trial  judge  did  not  abuse  his 
discretion  in  refusing  to  grant  an  interlocutory 
injunction. 

Error  from  Superior  Court,  Appling  Coun- 
ty;   J.  I.  Summerall,  Judge. 

Suit  for  injunction  by  W.  H,  Robersoa 
against  Speer  Bros,  and  others.  Interlocu- 
toiy  Injunction  denied,  and  plaintiff  brings 
error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  in 
error.  Padgett  &  Watson,  of  Baxley,  for  de- 
fendants In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(20   Oa.    App.    438) 
HOUZB  V.  BLACKWEU:*    (No.  8095.) 
(Court  of  Appeals  of  Georgia,  Division  Na  2. 
June  29,  1917.) 

ISyUalui  by  tha  Court,) 

1.  Action  *=»28,  36  —  Fraud  «s>81  —  Con- 
tract OR  Tort— Waiver— "Tobt" — Deceit. 
When  this  case  was  before  the  Supreme 
Court  (144  Ga.  700,  87  S.  B.  1064),  that  court 
decided  that  the  petition,  properly  construed, 
showed  the  action  to  be  for  deceit  An  action 
for  deceit  is  an  action  in  tort    Civ.  Code  1910, 
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L4410;  BKooke  t.  Oole,  108  Ga.  262,  SS  B.  Bl 
9;  Brady  t.  Eivans.  78  Fed.  SSS-MO,  24  C 
C.  A.  236;  Lamb  t.  Howard,  145  Ga.  847,  90 
S.  EL  63(1).  "A  tort  is  a  legal  wrong  commit- 
ted upou  the  person  or  property,  independent  of 
contract."  Civ.  Code  1910,  S  4403.  "When  a 
transaction  partakes  of  the  nature  both  of  a 
tort  and  a  contract,  the  party  complainant  may 
waive  the  one  and  rely  solely  upon  the  other. 
CW.  Code  1910,  {  440i7.  ''A  claim  arising  oat 
of  an  aUcged  tort  cannot  be  joined  in  the  same 
action  wiUi  a  claim  for  money  had  and  receiv- 
ed,  the  rule  of  the  Oodo  being  that  plaintiff  may 
Join  all  canses  of  action  of  like  nature;  cause* 
•X  delicto  cannot  b«  joined  with  causes  ez  con- 
traetn."  Teem  t.  The  Town  of  EUijay,  89  Ga. 
155,  15  S.  E.  83(2):  Bharpe  t.  Columbus  Iron 
Works  Co.,  136  Ga.  483,  71  S.  B.  787;  Crog- 
han  V.  New  York  Underwriters'  Agency,  53  G  a. 
100(2);  Cheney  v.  Powell,  88  Oa.  6S3,  16  S.  B. 
750;  Brooko  7.  Cole,  supra;  Hntchens  v.  Sea- 
board Air  Line  Railway,  144  Ga.  318^).  315,  87 
S.  B.  28:  Dunn  v.  Fairbanks-Morse  Co.,  19  Ga. 
App.  548,  91  S.  E.  1005;  Peel  t.  Bryson,  72  Oa. 
S35:  Perdue  ▼.  Harwell,  80  Ga.  160,  4  S.  E. 
B77.  In  the  instant  case  plaintiff  is  bound  by 
his  electicm  to  sue  for  tho  tort,  and  the  court 
erred  in  permitting  the  petition  to  be  so  amend- 
ed that  he  could  proceed  for  money  had  and  re- 
ceived. 

[Bd.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  U  196-215,  295-310;  Fraud,  Cent  Dig.  { 
27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tort] 
2.  Bbbob»— New  Tbiai.. 

.  As  a  new  trial  is  to  l>e  granted  on  account 
of  this  error,  it  is  unnecessary  to  discuss  the 
other  alleged  errors. 

Error  from  Superior  Court,  Milton  Coun- 
ty: H.  L.  Patterson,  Judge. 

Action  between  C.  Y.  Houze  and  D.  BL 
BlackweU.  There  was  Judgment  for  the  lat- 
ter, and  the  former  brliigs  error.    Reversed. 

Geo.  F.  Oober  and  W.  I.  Heyward,  both  of 
Atlanta,  and  O.  B.  Walker,  of  Alpharetta, 
for  plaintiff  in  error.  J.  P.  Brooke,  of  Al- 
pharetta, for  defendant  In  error. 

BLOODWORTH,  J.    Judgment  reversed. 

BROXLBS,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(20  Oa.   App.  814)  ~ 

KNIGHT  V.  SAVANNAH  ELECTRIC  CX). 

(No.  8310.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  18,  1917.) 

(SyUahva  hy  the  Court.) 

X  LiCBNSBS     «=>14(1>— "VkHICI^BS     OF    LiKK 
CHABAOm'  '— MOTOBOTOLBB. 

The  act  of  1910  (Acts  of  1910,  p.  90),  makes 
it  unlawful  for  any  ^rson  "to  run,  drive,  or 
operate  any  automobile,  locomobile,  or  other 
vefaide  or  conveyance  of  like  diaracter,  propel- 
led by  steam,  gas,  gasoline,  electricity,  or  any 
power  other  than  muscular  power,  •  •  • 
upon  or  along  any  public  road,  street,  alley, 
highway,  avenue,  turnpike,  or  any  private  road 
or  way  generally  used  by  the  puDllc  of  this 
state,  except  and  until  such  person  •  •  • 
shall  comply  with  the  provisions  of  this  act" 
Among  the  provisions  of  the  act  is  a  require- 
ment that  every  person  owning  any  one  of  the 
said  machines  shall  register  the  same  with  the 
secretary  of  state,  and  pay  $2  for  each  ma- 


chine so  registered,  and  that  such  regit«tiration 
shall  be  in  lieu  of  aU  municipal  licenses  or  reg- 
istrations. 

(a)  A  motorcycle  propelled  by  gasoline  "is, 
in  contemplation  of  law,  a  vehiuo  ^f  like  char- 
acter' with  an  automobile."  Bonds  v.  State, 
16  Ga.  App.  401,  407,  85  S.  E.  629,  632. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {{  25,  29.] 

2.  Highways  <S=183— Licinsbs  «=3l4(l)  — 
Vehicles— MoToHcycLES—CoNSTBUCTioN  op 
Staictx— TJnbegistebbd  Vehicles. 

One  of  the  purposes  of  the  act  of  1910  was 
to  safeguard  persons  lawfully  using  the  highways 
from  the  scnous  risks  of  Injury  by  machines 
of  the  character  therein  referred  to,  operated  in 
defiance  of  law,  the  owners  of  which  have  fur- 
nished no  means  by  which  they  may  be  identi- 
fied and  compelled  to  make  proi>er  compensation 
for  injuries  resulting  from  their  negligence. 
"The  act  [of  1910]  recognizes  that  the  driver 
of  an  automobile  has  an  equal  right  to  the  jpubr 
lie  highway  with  any  other  person,  but  it  is 
provided  that  this  right  shall  be  exercised  only 
m  the  manner  and  upon  the  terms  and  condi- 
tions prescribed  by  that  act."  Sheppard  v. 
Johnson,  11  Ga.  App.  280,  282,  75  S.  E.  348, 
349.  See,  also,  Elsbery  v.  State,  12  Ga.  An>. 
86,  76  S.  E.  779;  Bonds  v.  State,  supra: 
O'Dowd  V.  Newnham,  13  Ga.  App.  220,  80  S. 
E.  36;  Williams  v.  Raper,  138  Ga.  811,  78 
S.  E.  253.  Furthermore,  it  was  the  evident 
intention  of  the  Legislature  to  outlaw  unregis- 
tered machines  propelled  by  gas,  gasoline,  etc., 
and  to  give  them,  as  to  persons  lawfully  using 
the  highways,  no  other  right  than  that  of  ex- 
emption from  reckless,  wanton,  or  willful  in- 
jury; and,  as  against  one  lawfully  using  the 
highway,  one  traveling  on  an  unregistered  motor- 
c^-cle  is  a  mere  trespasser  upon  such  highway, 
since  he  is  violating  the  law  made  for  the  pro- 
tection of  others  against  him,  and  such  anotner, 
lawfully  using  the  highway,  owes  him  no  fur- 
ther duty  than  that  of  abstaining  from  injur- 
ing him  by  wantonness  or  recklessness.  Dudley 
V.  Northampton  Street  Railway  Co.,  202  Mass. 
443,  89  N.  E.  25,  23  L.  R.  A.  (N.  S.)  561.  563. 
See,  also,  Richards  v.  Enfield,  13  Gray  (Mass.) 
344;  Higrins  v.  Boston,  148  Masfi.  484,  20  N. 
B.  105;  Sullivan  v.  Boston  Elev.  B.  Co.,  199 
Mass.  78,  76,  84  N.  B.  844,  21  L.  R.  A.  ^. 
S.)  36;  FItsmaurico  v.  New  York,  N.  M.  &  H. 
R.  Co.,  192  Mass.  159,  162,  78  N.  B.  418,  6  L. 
R.  A.  (N.  S.)  1146,  116  Am.  St  Rep.  236,  7 
Ann.  Cas.  586;  Mnssell  v.  Boston  Elev.  R.  Co., 
191  Mass.  491.  403.  78  N.  B.  108. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  470;  licenses.  Cent  Dig.  §{  25, 
29.1 

3.  Stbebt  Railboads  «=»83— Injuby— Tbe6- 
PABSEB— Liability. 

The  plaintiff  was  riding  along  a  public 
street  on  a  motorcycle  when  his  machine  struck 
or  collided  with  a  street  car  at  a  crossing.  Tho 
evidence  disclosed  that  intervening  objects  pre- 
vented those  on  the  car  from  seeing  him  as  he 
approached  the  crossing,  and  entirely  removed 
any  suggestion  of  willfulness  or  wantonness  on. 
the  part  of  the  street  railway  company.  As  the 
machine  of  the  plaintiff  was  unregistered,  he 
was  a  mere  trespasser  upon  tho  highway,  and 
therefore  the  defendant  company  was  not  liable 
for  injuries  resulting  to  him,  brought  about  by 
n^ligence  only. 

[Ed.  Note.— For  other  cases,  sec  Street  Rail- 
roads, Cent  Dig.  {{  179,  ISO.] 

4.  AWABD   or  NORSTUT. 

The  trial  Judge  properly  awarded  a  nonsuit 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 
Action  by  C.  A.   Knight  against  the  Sa- 
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Tannah  Blectilc  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  R.  Hewlett  and  H.  P.  Cobb,  botb  of 
Savannah,  for  plaintiff  in  error.  Osborne, 
Lawrence  &  Abrabams,  of  Savannali,  for 
defendant  in  error. 

WADB,  C  J.    Judgment  affirmed. 

LUKE,  J.,  concurs.  GEOROB,  J,  concurs 
specially. 

GEORGE,  J.  (concurring  specially).  In 
an  action  by  a  motorcyclist  to  recover  for 
personal  injuries  received  In  a  collision  wltb 
an  electric  street  car  on  a  public  hlgbway, 
the  mere  fact  that  the  plaintiff  had  not  reg- 
istered his  machine  with  the  secretary  of 
state  and  paid  the  license  tax  or  fee  as  re- 
quired by  the  act  of  1910  (Acts  1810,  p.  90) 
did  not  bar  his  right  of  recovery.  The  fail- 
ure to  register  and  pay  the  tax  is  no  concern 
of  the  street  car  company.  It  also  is  bound 
by  the  law  of  the  state,  and  Its  general  duty, 
under  the  law,  is  to  so  operate  its  cars  and 
machinery  as  not  to  negligently  injure  tlie 
person  or  property  of  another.  This  duty 
exists  with  respect  to  a  person  on  a  public 
highway,  although  the  person  may  be  guilty 
of  a  violation  of  the  law  of  the  state.  The 
fact  that  the  motorcycle  was  not  registered 
had  no  causal  connection  whatever  with  the 
injury  to  the  plaintiff.  If  the  motorcycle  had 
been  duly  registered,  his  injury  would  have 
occurred  Just  as  it  did.  Violation  of  certain 
of  the  requirements  of  the  act  of  1910,  such 
as  failure  to  cany  lights,  to  observe  the  rules 
of  the  road,  eta,  may  in  certain  instances  bar 
a  recovery  by  a  motorcycle  or  an  automobile 
driver,  but  failure  to  register  and  pay  the 
tax  required  is  in  no  sense  the  proximate 
cause  of  physical  Injury  to  a  person  driving 
a  motorcycle  -or  automobile  on  a  public  high- 
way. '  For  these  reasons,  I  do  not  agree  that 
"one  driving  an  unregistered  motorcycle  is  a 
mere  trespasser  upon  the  public  highway," 
and  therefore  dissent  from  the  ruling  an- 
nounced in  the  second  division  of  the  ma- 
jority opinion  in  this  case.  - 1  concur  special- 
ly in  the  conclusion  reached,  and  think  that 
the  trial  Judge  properly  awarded  a  nonsuit, 
because  the  evidence  in  the  record,  with  all 
reasonable  deductions  therefrom,  shows  that 
the  plaintiff's  injury  was  the  result  of  his 
'own  negligence. 

(20    Oa.    App.    303) 

HARDY  v.  ATLANTA  ft  W.  P.  R.  CO. 
(No.  8137.) 

(Court  of  Appeals  of  Geort^a,  Division  No.  1. 
June  18,  1917.) 

(BvUnbus  by  ihe  Court.) 

1.  CowTBOi:  ^=327(6)— RAiUiOAD  Empik>tA-- 

Evidence. 
Tho  court  erred  in  directing  a  verdict  for  the 
railroad  company  upon  its  special  plea  that  the 


plaintiff's  husband  was  at  the  time  of  his  death 
engaged  in  interstate  commerce. 

^Additional  SvUalut  hy  Editorial  Staff.) 

2.  Death  e=>31(6)— Action  fob  Death— Suit 
BY  Widow. 

A  suit  in  the  state  court  for  the  death  of  a 
railroad  employe  brought  by  his  widow,  and 
not  by  his  personal  representative,  cannot  be 
maintained  if  the  federal  Employers'  Liability 
Act  of  April  22,  1906,  c.  149,  35  Stat.  65 
(Comp.  St.  1916,  fS  8657-8665),  governs. 

[Ed,  Note.— For  other  cases,  see  Death,  (}ent. 
Dig.  fl  41,  42.] 

3.  CoiaasMct  «=s>27(6)— Railboad  Eiiplot£. 

Where  an  employ^  of  an  interstate  carrier 
was  engaged  in  interstate  commerce  at  the  time 
of  his  death,  his  cwiduct  in  attempting  to  rescue 
another  person  from  perU  wonld  not  doetroy  the 
nature  of  his  employment. 

4.  Coucebce  «=>27(5)— Rauaoad  Emflot^ — 
Federal  EitPLorsBS'  Liabilitt  Act. 

Where  an  employe  of  an  interstate  carrier 
was  not  engaged  in  interstate  commerce  at  the 
time  of  his  death,  the  fact  that  be  was  killed 
by  an  interstate  passenger  train  would  not 
bring  him  within  the  operation  of  the  federal 
Employers'  Liability  Act. 

5.  New  Trial  9=>70  —  Gboondb  —  Vebdicp 
Contrast  to  Evidence. 

If  the  evidence,  with  all  reasonable  deduc- 
tions therefrom,  authorize  a  contrary  verdict, 
a  new  trial  must  be  ordered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §f  142,  143.] 

E)rror  from  Superior  Court,  Troup  County; 
R  W.  Freeman,  Judge. 

Action  by  Elizabeth  Hardy  against  the 
Atlanta  ft  West  Point  Railroad  Company. 
Judgment  for  defendant  upon  a  directed  ver- 
dict, and  plaintiff  brings  error.    Reversed. 

Mooty  &  Andrews  and  Meadors  &  Wyatt,  all 
of  La  Grange,  and  S.  Holderness,  of  Carroll- 
ton,  for  plaintiff  in  error.  Doi-sey,  Brewster, 
Howell  &  Heyman,  of  Atlanta,  and  A.  H. 
Thompson,  of  La  Grange,  for  defendant  in 
error. 

GEORGE,  J.  Mrs  Hardy  filed  suit  against 
the  Atlanta  ft  West  Point  Railroad  Company. 
On  the  trial  of  the  case,  and  at  the  conclu- 
sion of  the  testimony,  ttie  court  directed  a 
verdict  in  the  company's  favor  on  Its  plea 
that  the  plaintiff's  husband  was  at  the  time 
of  his  death  engaged  as  an  employe  of  the 
defendant  in  interstate  commerce.  In  sub- 
stance the  evidence  upon  this  issue  was  as 
follows:  The  plaintiff  is  the  widow  of  Sim 
Hardy;  that  Sim  Hardy  was  killed  by  an 
interstate  passenger  train  of  the  defendant 
company  on  the  22d  day  of  September, 
1912,  'in  the  company's  yard  at  La  Grange, 
Ga.,  within  a  few  feet  of  an  engine  which 
he  was  employed  to  watch.  He  was  employ- 
ed by  the  defendant  company  to  watch  a 
switch  engine  from  0  o'clock  in  the  evening 
until  6  o'clock  in  the  morning,  and  it  was 
Ills  duty  to  turn  water  from  the  tank  into 
the  engine  ^nd  keep  the  steam  on  the  en- 
gine so  that  it  would  be  ready  for  service 
when  the  servants  of  the  defendant  company 
took  charge  of  it  in  the  morning.     It  was 
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also  bis  duty  to  throw  coal  into  tbe  tender 
from  a  coal  car  that  stood  by  It  at  night, 
and  to  watch  the  engine,  and  to  keep  all.  in- 
truders away  from  it.  The  engine  that  the 
deceased  was  employed  to  watch  was  not 
operated  out  at  the  city  of  La  Grange,  Troup 
coianty,  Ga.  It  was  parked,  or  stationary, 
at  a  point  in  the  defendant  company's  yards 
at  La  Grange  from  6  o'clock  in  the  evening 
until  6  o'clock  in  the  morning.  It  was  not 
the  duty  of  the  deceased  to  run  or  operate, 
mend  or  repair,  the  engine.  During  the  day, 
the  engine  in  question  was  employed  in  the 
switdiyards  of  the  defendant  company  at 
La  Grange.  On  September  22,  1912,  the  date 
of  the  homicide  of  plalntlfTs  husband,  and 
for  a  month  prior  thereto,  and  for  several 
days  subsequent  thereto,  the  freight  handled 
by  said  switch  engine  In  the  city  of  La 
Grange  was  90  per  cent,  interstate,  and  10 
per  cent  intrastate.  Tbe  engine,  during  the 
day,  was  used  for  the  purpose  of  switching 
and  transferring  both  interstate  and  intra- 
state freight,  substantially  in  the  propor- 
tions indicated  above.  It  was  also  used  to 
deliver  cars  loaded  with  interstate  freight  to 
connecting  carriers.  PlalntitTs  husband  was 
killed  between  the  hour  of  6  p.  m.  and  the 
hour  of  6  a.  m.  According  to  the  testimony 
offered  by  tbe  plaintiff,  the  deceased  was 
at  his  post  of  duty,  on  his  engine,  when'  he 
saw  a  pedestrian  fall  upon  the  main  line 
track  of  the  defendant  compeny  a  short  dis- 
tance away.  He  ran  to  the  rescue  of  the  pe- 
destrian, slipped  and  fell,  and  was  killed  by 
the  Interstate  passenger  train  of  the  defend- 
ant company.  According  to  the  brief  filed  by 
counsel  for  the  defendant  company,  it  was 
tbe  defendant's  contention  that  the  plalntlfTs 
husband  was  ^ther  drunk  or  asleep  upon  the 
main  line  track  at  the  time  Its  passenger 
train  struck  and  killed  him.  The  evidence  in 
rapport  of  this  contention  was  omitted  from 
tbe  brief  as  immaterial  in  the  question  pre- 
sented. 

To  the  direc^on  of  tbe  verdict,  plaintiff  in 
the  lower  court  excepted. 

[2]  7%is  suit  was  brought  by  tbe  widow 
of  tbe  deceased,  and  not  by  his  personal  rep- 
resoitatlve,  and  cannot  be  maintained  if  the 
federal  Employers'  Inability  Act  of  April  22, 
1908  (35  Stat  66,  c.  149,  Comp.  Stet  1910, 
I  865'7),  governs.  By  the  terms  and  provi- 
sions of  that  act,  the  right  of  action,  If  any, 
vesta  in  a  personal  representative,  in  a  case 
where  suit  is  brought  to  recover  for  the 
deatb  of  one  employed  in  interstate  com- 
merce. If,  therefore,  the  deceased  husband 
of  tbe  plaintiff  was  an  employe  of  an  inter- 
state carrier,  and  if  his  duties  were  inter- 
state commerce  in  character,  at  tbe  time  of 
his  death,  the  action  must  abate.  The  ef- 
fort of  the  plaintiff  in  error  is  to  show  the 
federal  act  does  not  apply.  The  contention 
of  the  defendant  Is  that  the  federal  act  does 
apply,  and  that  the  evidence  demanded  the 
verdict  directed  in  its  favor  upon  its  special 
plea.    Counsel  for  both  parties  seem  to  at- 


tach some  importance  to  that  feature  of 
the  evidence,  offered  by  the  plaintiff  In  the 
lower  court,  going  to  show  that  the  deceased, 
at  the  time  of  his  death,  was  engaged  in  an 
act  of  humanity  in  attempting  to  rescue  an- 
other person  who  was  in  imminent  peril  of 
being  run  over  and  killed  by  the  interstate 
passenger  train  of  the  defendant.  The  e^i- 
dence  in  the  present  record  would  warrant 
the  Jury  in  finding  that  the  deceased  met  his 
deatti  while  engaged  In  the  attempted  rescue 
of  another,  but  If  it  be  conceded  that  this 
contention  is  the  truth  of  the  case,  it  does 
not,  In  our  view  of  the  matter,  change  tbe 
character  of  bis  employment  or  the  nature 
of  the  service  which  he  was  actually  per- 
forming at  the  time  of  his  death. 

[3,  4]  If  he  were  an  employe  of  an  inter- 
state carrier,  and  if  his  duties  were  inter- 
state commerce  in  character  at  the  time  of 
his  death,  his  conduct  in  responding  to  the 
dictates  of  humanity  and  In  attempting  to 
rescue  another  person  from  peril  would  not 
destroy  the  nature  of  his  employment  If  be 
were  In  tbe  employ  of  an  interstate  carrier, 
but  if  bis  duties  were  not  interstate  com- 
merce in  diaracter,  at  the  time  of  his  death, 
tbe  fact  that  he  was  killed  by  an  Interstate 
passenger  train  of  the  defendant  company, 
under  the  circumstances  appearing  In  the 
evidence  on  behalf  of  the  plaintiff  In  error, 
would  not  bring  the  deceased  within  the  op- 
eration of  the  federal  Employers'  Liability 
Act 

[1]  Was  the  husband  of  the  plaintiff  in 
error  employed  In  Interstate  commerce  with- 
in- tbe  meaning  of  the  federal  Employers* 
Liability  Act,  while  engaged  in  the  duty  of 
watching  the  switch  engine  in  the  defend- 
ant company's  yard  at  La  Grange,  Ga.,  un- 
der tbe  circumstances  appearing  in  the  evi- 
dence? In  so  far  as  the  words  of  the  act  are 
material  here,  it  declares  that  "every  com- 
mon carrier,  by  railroad,  while  engaging  In 
commerce  between  any  of  the  several  states, 
shall  be  liable  in  damages  to  any  person  suf- 
fering injury  while  he  is  employed  by  such 
carrier  in  such  commerce,"  if  the  injury  re- 
sults in  whole  or  in  part  from  the  negligence 
of  the  carrier  or  any  of  Its  officers,  agents  or 
employes.  It  is  essential  to  the  right  of  re- 
covery under  the  Act,  not  only  that  the  car- 
rier be  engaged  in  interstate  commerce  at 
the  time  of  the  injury,  but  also  that  the 
person  suffering  the  injury  be  then  employ- 
ed by  tbe  carrier  in  such  commerce,  and 
so  it  results,  where  tbe  deceased  employ^ 
la  engaged  in  intrastate  commerce,  or  in  what 
is  not  in  any  proper  sense  commerce  at  all, 
that  tbe  party  entitled  to  sue  for  the  value 
of  bis  life,  in  case  of  his  death,  mast  look 
for  redress  to  the  laws  of  the  state  wherein 
the  injury  occurs.  It  is  to  be  noted  that  the 
death  of  the  emidoyS  in  this  case  did  not 
result  from  the  violation  of  some  federal 
statute,  such  as  the  Safety  Appliance  Acts. 

What  are  the  facts  upon  which  the  Judge 
directed  a  verdict  in  behalf  of  the  defend- 
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ant,  opoD  Its  affirmatlre  pleft?  The  dececuKd 
was  employed  to  watch  and  care  for  an 
engine,  the  property  of  an  interstate  car- 
rier, while  the  engine  was  parked,  or  station- 
ary, in  the  yards  of  the  defendant  company 
at  La  Orange,  Oa.  He  did  not  operate  the 
engine,  nor  was  the  engine  In  nse  at  any 
time  daring  his  hours  of  serrlca  He  was 
not  required  to  repair  the  engine  in  any 
particular,  but  his  duties  were  confined  to 
such  things  as  throwing  coal  into  the  tender, 
turning  the  water  from  the  tank  into  the  en- 
gine, and  keeping  the  steam  on  the  engine, 
so  that  It  might  be  ready  for  use  at  the  time 
when  hla  duties  ended.  It  was  an  instru- 
mentality used  in  both  Interstate  and  In- 
trastate commerce  before  and  after  his  death. 
At  the  time  of  the  death  of  the  employ^,  and 
during  the  whole  time  when  he  was  on  duty, 
the  engine  was  not  engaged  in  commerce  at 
all.  The  engine  Is  not  to  be  considered  as 
upoD  the  same  footing  as  a  bridge,  a  switch, 
or  a  part  of  a  track  of  an  Interstate  carrier, 
because  the  whole  track  of  an  Interstate 
carrier  Is  at  all  times  an  Instrument  em- 
ployed in  Interstate  commerce.  The  most 
that  can  be  said  is  that  the  engine  in  ques- 
tion was  an  instrumentality  that  had  been 
used  In  both  Interstate  aad  intrastate  com- 
merce, a:nd  therefore  that  It  was  an  instru- 
ment that  bad  been  used  in  interstate  com- 
merc&  There  is  nothing  in  the  record  to 
Indicate  that  the  carrier  expected  to  use 
the  engine,  after  the  night  of  the  homicide, 
in  Interstate  commerce,  or  use  the  engine  in 
any  commerce  whatever.  It  is  true  that  the 
evidence  shows  that  the  engine  was,  for  a 
few  days  subsequent  to  the  death  of  the 
employ^,  used  as  an  instrument  in  both 
Interstate  and  intrastate  commerce.  That 
the  defendant  comi>any  intended  to  and  in 
fact  did  aubsequeatly  to  the  homicide  of 
plaintiff's  husband,  use  the  engine  In  inter- 
state commerce  alone,  would  be  of  no  rele- 
vancy. 

It  would  be  useless  to  enumerate  the  cases 
dealing  with  the  question  here  involved. 
Many  authorities  are  available  in  support 
of  the  contentions  of  both  parties  to  this  suit 
However,  the  language  of  Justice  Holmes, 
speaking  for  the  Supreme  Court  of  the 
United  States  In  the  case  of  Minneapolis  ft 
St  Louis  Railroad  Co.  t.  Winters,  242  U.  S. 
353,  37  Sup.  Ct  170,  61  L.  Ed.  358,  decided 
January  8,  1917,  would  seem  to  be  in  point: 

"The  plaintiff  was  making  repairs  upon  an 
engine.  This  engine  'had  be^  used  in  the  haul- 
ing of  freirht  trains  over  the  defendant's  line, 
*  •  •  wnich  freight  trains  hauled  both  intra- 
state and  interstate  commerce,  and  it  was  «o 
used  after  the  plaintiCfB  injury.'  The  last  time 
before  the  injury  on  which  the  engine  was  used 
was  on  October  18th,  when  it  pulled  a  freight 
train  into  Marsballtown,  and  it  was  used  again 
OD  October  2l8t,  after  the  accident  to  ptul  a 
freight  train  out  from  tbo  same  place.  That  is 
all  that  we  have,  and  is  not  sufficient  to  bring 
the  case  under  the  act.  This  is  not  like  the 
matter  of  repairs  apon  a  road  permanently  de- 


voted to  commence  among  the  states.  An  en- 
gine, as  such,  is  not  permanently  devoted  to  any 
kind  of  traffic,  and  it  does  not  appear  that 
this  engine  was  destined  especially  to  anythins 
more  definite  than  such  business  as  it  might  be 
needed  for.  It  was  not  interrupted  in  an  in- 
terstate hanl  to  be  repaired  and  go  on.  It 
simply  had  finished  some  interstate  business  and 
had  not  yet  begun  upon  any  odicr.  Its  next 
work,  so  far  as  appears,  might  be  interstate  or 
confined  to  Iowa,  as  it  should  happen.  At  the 
moment  it  was  not  engaged  in  either.  Its  char- 
acter as  an  Instrument  of  commerce  depended 
on  its  employment  at  the  time,  not  upon  remote 
probabilities  or  upon  accidental  later  events." 

[i]  Unless  the  verdict  directed  by  the  court 
was  demanded  by  the  evidence,  the  Judg- 
ment must  be  reversed.  If  the  evidence,  with 
all  reasonable  deductions  therefrom,  author- 
ized a  contrary  verdict,  a  new  trial  most 
be  ordered.  We  rule  that  the  evldenoe,  witli 
all  reasonable  deductions  therefrom,  did  not 
auUiorlze  the  court  to  conclude  as  a  matter 
of  law  that  the  plaintiff's  husband  was,  at 
the  time  of  his  death,  engaged  in  Interstate 
commerce. 

Judgment  reversed. 

WADE,  C.  J.,  and  LUKB,  J^  concur. 


(20  Oa.  App.  R4) 
LTLB  T.  PRADB.     (No.  8281.) 
(Court  of  Appeals  of  Oeorgia,  Division  NOk  1. 
June  27,  1817.) 

(Byllalu*  by  the  Oovrt.) 

1.  Appeai,  and  Ebbok  «=>158(2)— Disiasaiir^ 
Methods  or  Judomknt. 

It  not  appearing  that  the  plaintiff  in  error 
voluntarily  paid  off  the  judgment  after  the  Inll 
of  exceptions  in  this  case  was  filed,  the  motion 
to  dismiss  the  writ  of  error  mast  be  denied. 

[Ed.  Note.— PV>r  other  cases,  see  Appeal  and 
Error,  Oont  Dig.  {{  974,  975,  977.] 

2,  Fkaud  «=>58(1)  —  Actions  —  Etidkncb  — 
bufficienct. 

The  verdict  was  supported  by  the  evidence, 
and  none  of  the  special  assignments  of  error 
require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Co&t 
Dig.  {  65.] 

Error  from  Superior  Court,  Oe  Kalb  Conn- 
ty;  O.  W.  Smith,  Judge. 

Action  1^  Julian  Prade  against  E.  0.  L(yle. 
There  was  a  Judgment  for  plalntlfl,  and  de- 
fendant brings  error.    Affirmed. 

Prade  filed  suit  against  Lyle,  alleging,  in 
substance,  that  on  July  13,  1912,  the  plain- 
tiff bought  from  the  defendant  ten  shares,  of 
the  par  value  of  $100  each,  of  the  capital 
stock  of  the  Mllledgevllle  hardware  Com- 
pany, a  corporation  with  Its  principal  place 
of  business  in  MllledgeTllIe,  for  which  he 
paid  the  defendant  the  sum  of  $1,250;  that 
at  the  time  of  the  trade  Lyle  was  a  stock- 
holder, director,  and  president  of  the  com- 
pany; that  the  purchase  of  the  stock  was 
made  In  the  dty  of  Atlanta,  more  than  100 
miles  distant  from  the  dty  of  MilledgevUle : 
that  the  plaintiff  had  no  opportunity  to  In- 
vestigate the  truth  of  the  statements  made 
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by  the  defendant  to  Mm,  wtalcb,  be  alleged, 
Indaced  him  to  purchase  the  stock;  that  he 
relied  upoa  the  statement  of  the  defendant, 
having  known  him  Intimately  for  a  number 
of  years,  and  being  acquainted  with  his  gen- 
eral business  qualifications;  that  the  rep- 
resentations made  by  the  defendant  to  plain- 
tiff were  as  follows:  The  MlUedgevllle  Hard- 
ware Company  commenced  business  about 
the  year  1900,  with  a  capital  stock  of  $6,000 
fally  paid  In;  it  had  bought  out  an  estab- 
lished hardware  business  in  MilledgevlUe, 
and  had  earned  large  dividends  from  the 
time  It  commenced  business;  in  the  year 
1810  it  had  earned  and  paid  a  dividend  of 
20  per  cent;  in  the  year  1911  a  like  divi- 
dend of  20  per  cent,  and  in  June,  1912,  it  had 
dedared  a  dividend  of  10  per  cent  to  be 
paid  on  the  Ist  day  of  November  of  that 
year;  a  statement  of  the  assets  and  lia- 
bilities of  aald  business,  made  on  the  Ist  day 
of  June,  1912,  and  which  showed  a  surplus 
of  assets  over  and  above  all  liabilities,  in- 
cluding capital  stock,  of  more  than  $5,000, 
was  true  and  correct;  the  business  was  in 
a  floarlshing  condition;  the  stock  was  worth 
more  than  $125  per  share;  I^Ie  was  the 
presld»it  of  the  company,  and  had  been  since 
its  wganlzatlon ;  he  visited  the  place  of 
business  of  the  company  every  two  weeks, 
examined  the  books  and  kept  up  with  the 
bnslneas,  and  the  statement  of  assets  and  lia- 
bilities was  true  and  correct,  and  it  was 
Impossible  for  anything  to  go  wrong  In  said 
business  without  his  (defendant's)  knowing 
it.  It  was  further  alleged  that  at  the  time 
the  plaintiff  purchased  the  ten  shares  of 
stock  from  the  defendant  the  stock  was  abso- 
lutely worthless,  and  it  had  never  been  worth 
anything  since  the  date  of  the  purchase; 
tliat  the  defendant  at  the  time  he  sold  the 
stock  to  plaintifT  knew  that  it  was  worth- 
less; that  the  defendant  in  the  exercise  of 
ordinary  care,  should  have  known  that  the 
stock  was  worthless;  that  nevertheless  he 
stated  positively  to  the  plalntiUf  that  the 
stotk  was  worth  $125  per  share;  that  said 
stat^nent  was  false  to  the  knowledge  of  the 
defendant,  and  was  fraudulently  and  reck- 
lessly made  without  regard  to  the  truthful- 
ness of  the  same,  and  for  the  purpose  of  in- 
ducing the  plaintiff  to  purchase  the  stock; 
and  that  the  stock  bought  by  the  plaintlfl 
was  never  issued  by  authority  of  the  corpora- 
tion. The  petition  contained  further  allega- 
tions to  the  effect  that  in  July,  1913,  the  de- 
fendant Informed  the  plaintiff  tliat  the  sec- 
retary and  general  manager  of  the  com- 
pany's business  had  misappropriated  the 
funds  of  the  corporation;  that  the  period 
of  bis  appropriation  covered  two  or  three 
years,  and  that  this  misappropriation 
amounted  to  something  over  $6,000 ;  that  the 
corporation  was  greatly  in  debt,  and  was 
unable  to  pay  its  liabilities  for  goods  bought; 
and  that  on  December  4,  1913,  the  defendant 
as  president  Of  the  company,  filed  a  volun- 
tary petitiop  in  bankruptcy  for  the  coipora- 


tlon,  to  which  he  attached  a  sdiedule  of  as- 
sets and  liabilities,  from  which,  it  appeared 
that  the  liabilities  of  the  company  amounted 
to  more  than  $18,000,  and  the  assets  to  a 
little  more  than  $11,000. 

The  defendant  made  answer  to  the  suit, 
and  admitted  that  be  was  a  stockholder, 
director,  and  president  of  the  MlUedgevllle 
Hardware  Company,  and  that  the  company 
had  declared  a  20  per  cent  dividend  In  the 
year  1910,  and  a  like  dividend  in  1911,  and 
a  10  per  cent  dividend  in  1912,  but  he  denied 
that  he  had  stated  to  the  plaintiff  as  a  fact 
that  the  dividend  declared  had  been  earned. 
He  admitted  that  he  exhibited  to  the  plaintiff  a 
statement  made  by  the  secretary  and  treasur- 
er of  the  company  at  the  Jane  meeting,  1912, 
but  averred  that  he  believed  this  report  to  be 
true  In  every  respect  He  denied  that  the 
sale  of  the  stock  was  unauthorized  by  the 
company,  and  alleged  that  the  sale  was  made 
by  him  for  the  company  and  not  in  his  indi- 
vidual capacity.  He  denied  that  he  knew  that 
the  stock  was  worthless;  on  the  contrary, 
he  asserted  that  he  believed  the  stock  to  be 
of  the  value  as  shown  by  the  statement  of 
June,  1912.  The  answer  contained  a  copy  of 
the  statement  made  by  the  secretary  and 
treasurer  of  the  company  in  June,  1912,  and 
a  copy  of  the  annual  report  showing  the  con- 
dition of  the  business  at  the  end  of  the  fiscal 
year  1913,  during  which  year  the  plaintiff 
was  a  stodtholder  In  the  company.  The 
defendant  in  his  answer  further  contended 
that  the  stock  was  worth  par,  or  al>ove  par, 
in  July,  1912 ;  that  the  business  was  then  in 
a  good  condition;  and  that  the  losses  which 
finally  resulted  in  the  bankruptcy  of  the 
business  were  sustained  after  Prade  pur- 
chased the  ten  shares  of  stocli. 

The  evidence  was  in  sharp  conflict  upon 
the  material  Issues  in  the  case.  The  plain- 
tiff testified  substantially  to  all  the  facts 
alleged  in  his  petition.  Wallace  the  secre- 
tary and  treasurer  and  general  manager  of 
the  business,  testified  that  on  the  13th  day 
of  June,  1912,  the  stock  purchased  by  the 
plaintiff  was  absolutely  worthless.  The  facts 
upon  whidi  the  witness  based  his  opinion 
appear  in  the  evidence.  He  further  testi- 
fied in  substance  that  the  business  was  in 
good  condition  up  to  the  year  1912,  but  busi- 
ness mistakes  had  been  made  In  1911,  and 
were  again  repeated  in  1912,  and  prior  to 
July  of  that  year;  that  the  defendant  knew 
of  the  exact  condition  of  the  business,  be> 
cause  witness  had  frequently  gone  over  the 
affairs  of  the  company  with  him;  that  he 
knew  that  la  July,  1912,  the  business  was 
owing  a  large  sum  of  money;  that  several 
thousand  dollars  of  its  indebtedness  were 
due  to  Beck  &  Gregg  Hardware  Company, 
a  concern  for  whom  the  defendant  Lyle  trav- 
eled, and  this  Indebtedness  was  past  due;  and 
that  the  general  affairs  of  the  company  were 
in  bad  condition,  to  the  knowledge  of  Lyle. 
The  plaintiff  offered  In  evidence  the  l>ank- 
ruptcy  proceedings  instituted  by  the  defend- 
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ant  In  bebalf  of  the  conq>any.  There  was 
other  evidence  concerning  the  organization 
of  the  company,  from  which  the  Jury  was  au- 
thorized to  conclude  that  the  company  had 
been  in  III  condition  since  the  time  of  its 
organization.  Further  recital  of  the  evi- 
dence offered  in  behalf  of  the  plaintifl  is 
unn^cessary.  The  defendant  testified  sub- 
stantially to  all  the  facts  set  np  In  his  an- 
swer, and  offered  other  testimony  tending 
to  establish,  in  effect,  his  contentions.  The 
verdict  was  for  the  plaintiff.  The  trial 
court  overruled  a  motion  for  new  trial,  and 
the  defendant  excepted. 

Lawton  Nalley,  of  Atlanta,  and  Leslie  J. 
Steele,  of  Decatur,  for  plaintiff  in  error. 
Westmoreland  &  Westmoreland,  Mark  Bold- 
ing,  and  Alonzo  Field,  all  of  Atlanta,  for  de- 
fendant In  error. 

GEX>BGE,  J.  [1]  1.  Upon  the  general 
grounds  of  the  motion  for  new  trial,  it  is  suf- 
ficient to  say  that  the  verdict  in  favor  of  the 
plaintiff  is  supported  by  legal  evidence^  The 
evidence  would  have  warranted  a  verdict  for 
the  defendant,  but  the  Jury  having  returned 
a  verdict  against  him,  and  there  being  suffi- 
cient legal  evidence  to  authorize  it,  this  court 
has  no  right  to  set  the  verdict  aside.  Cita- 
tion of  authority  upon  this  point  is  unneces- 
sary. 

[2]  2.  The  first  special  assignment  of  error 
Is  upon  the  following  charge  of  the  court: 

"Under  the  law  yon  are  Uie  exclusive  judges 
of  the  credibility  of  the  witnesses  and  in  pass- 
ing upon  the  credibility  of  witnesses  you  will 
take  into  consideration  who  they  are,  their  man- 
ner of  testifying  on  the  stand  in  your  pres- 
ence," etc. 

It  is  insisted  that  this  charge  was  error 
because,  in  passing  upon  the  credibility  of  a 
witness,  the  Jury  have  no  right  to  consider 
who  the  witness  is.  This  exception  is  per- 
haps well  taken,  but  we  have  quoted  the  en- 
tire excerpt  from  the  charge  excepted  to  in 
the  first  ground  of  the  amendment  to  the  mo- 
tion for  new  trial,  and  we  are  unable  to  say 
that  this  diarge  was  harmful  to  the  defend- 
ant As  an  abstract  statement  it  may  be  In- 
correct, but  it  requires  no  argument  to  show 
that  this  court  would  wholly  transcend  Its 
proper  function  should  it  declare  this  state- 
ment of  the  law  to  be  not  only  erroneous,  but 
harmful,  and  not  only  harmful,  but  harmful 
to  the  losing  party,  and  of  such  consequence 
as  to  require  a  reversal  of  the  case. 

3.  Hie  second,  third,  fourth,  fifth,  sixth, 
eighth,  and  ninth  special  assignments'  of  er- 
ror are  based  upon  certain  charges  of  the 
court  to  the  Jury.  The  several  excerpts  from 
the  charge  of  the  court  excepted  to  in  these 
grounds  of  the  amendment  to  the  motion  for 
new  trial  are  nothing  more  than  Code  sec- 
tions dealing  with  the  question  of  fraud,  ac- 
tual and  constructiva  The  precise  language 
of  these  charges  may  be  found  In  sections 
4622,  4623,  4625,  and  4626  of  the  Civil  Code 
of  1010.  The  ground  of  exception  is  that  the 
charges  given  were  inapplicable  to  the  Issues 


involved  In  the  case,  under  the  pleadings  and 
the  facts  appearing  In  the  record.    It  is  con- 
tended that  the  plaintiff's  action  was  one  for 
deceit,  and  that  the  basis  of  the  action  was- 
false  and  fraudulent  statements  within  the^ 
knowledge  of  the  defendant.    In  this  respect 
it  wUl  be  noted  that  the  plaintiff  in  error  has- 
not  fully  stated  the  case  made  by  the  plain- 
tiff in  his  petition.    The  petition  alleged  that, 
certain  statements  were  made  by  the  plain- 
tiff in  error ;   that  they  were  false  within  the- 
knowledge  of  the  plaintiff  in  error ;  that  they 
were  fraudulently  and  recklessly  made  with- 
out regard  to  the  truth ;   and  that  the  exer- 
cise of  ordinary  diligence  upon,  the  part  of 
the  plaintiff  in  error  would  have  dlsclosedi. 
the  falsity  of  the  statements.    A  careful  ex- 
amination of  the  several  charges  of  the  court 
embraced  in  the  grounds  of  the  amendment 
to  the  motion  now  under  consideration  shows 
that  the  Judge  did  not  in  either  Instance  in- 
struct the  Jury  that  the  plaintiff  would  be  au- 
thorized to  recover  upon  proof  of  fraud,  actu- 
al or  constructive.    The  general  charge  is  not 
in  the  record.    It  was  not  specified  as  mate- 
rial to  an  understanding  of  the  errors  com- 
plained of.    The  charges  excepted  to  as  ab-- 
stract  propositions  of  law  are  correct    Tbey 
were  not  wholly  inapplicable  to  the  theory 
upon  which  the.  plaintiff  in  the  lower  court 
based  his  action.    The  evidence  authorized 
the  charges  given.    Under  the  facts  of  thls- 
case,  in  so  far  as  they  appear  from  the  rec- 
ord, we  are  unable  to  say  that  these  charges,, 
or  any  of  them,  require  the  grant  of  a  new 
trial.    In  order  to  authorize  a  recovery  in  an. 
action  for  deceit  it  must  appear  that  there 
was  a  willful  misrepresentation  of  a  material 
fact,  made  for  the  purpose  of  inducing  tha- 
plalntlff  to  act,  and  upon  which  he  did  act  to- 
hls  injury.     A  representation  ot  a  fact  as- 
true,  recklessly  made  which  the  defendant 
may  not  kinow  to  be  false,  U  intended  to  de- 
ceive, is  treated  as  equivalent  to  a  knowledge  - 
of  the  falsehood,  and  will  support  an  action-. 
for  deceit    Mere  concealment  of  a  material 
fact  unless  done  in  such  a  manner  as  to  de- 
ceive and  mislead,  will  not  support  the  ac- 
tion.   Knowledge  of  the  falsehood  constitutes - 
an  essential  element    Civil  Code  1910,  f  4410. 
Many  of  the  Code  provisions  found  under  the 
head  of  fraud,  and  dealing  generally  with  the 
question  of  fraud  are  applicable  in  an  action 
for  deceit.     The  charges  excepted   to  may 
have  been  given  for  the  purpose  of  emphasiz- 
ing the  necessary  and  essential  elements  in. 
an  action  for  deceit  proper. 

4.  The  seventh  special  assignment  of  error 
is  upon  the  following  charge  of  the  court: 

"If  you  believe  by  a  preponderanco  of  the  evi- 
dence, or  greater  weight  of  the  evidence,  that 
the  defendant  in  this  case,  on  or  about  the  13th 
day  of  July,  1912,  sold  to  thepIaintifE  ten  sliares 
of  stock  of  the  Milledgeville  Hardware  Company 
for  $1,250,"  etc. 

The  exceptions  to  this  charge  are  as  fol- 
lows: 

(1)  "The  evidence  of  both  the  plaintiff  and  ths 
defendant  and  for  eadt,  as  movant  oontends, 
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ahowa  that  the  atock  waa  sold  by  the  defend- 
ant, not  in  an  individual  capain^,  but  for  and 
in  behaif  of  the  MUledgeTille  Hardware  Com- 
pany, a  corporation,  to  the  plaintitC,  and  thia 
was  acceded  at  the  triaL" 

(2)  "It  cxpresaed  an  opinion  of  the  court 
that  the  fact  aa  atated  in  the  petition,  which 
bad  been  abandoned,  was  proved  aa  alleged, 
when  in  fact  the  allegation  had  been  abandoned 
and  admitted  to  be  incorrect,  and  not  founded 
in  truth." 

It  is  apparent  tbat  this  court  cannot  de- 
termine from  tbe  portion  of  the  sentence 
quoted  what  the  charge  really  Is.  It  is  of  no 
consequence  whether  the  stock  sold  belonged 
to  the  defendant  or  to  the  company.  One 
who  has  been  d^rauded  by  false  and  fraud- 
ulent representations  of  the  value  of  stock 
In  a  corporation  has  his  remedy  in  an  action 
for  tort  against  all  who  participated  in  the 
fraud.  He  may  sue  tbe  agent  or  the  company 
Itself.  Fouch4  V.  Brower,  74  Ga.  251;  Sco- 
Tille  V.  Thayer,  105  U.  «.  161,  26  U  Bd. 
968 :  National  llzchange  Bank  t.  Sibley,  71 
6a.  726.  In  this  connection  it  will  be  con- 
venient to  dispose  of  the  ^>ecial  assignments 
of  error  made  in  grounds  13,  16,  and  17 
of  the  amended  motion  for  new  trial.  These 
grounds  complain  of  error  because  of  the  re- 
fusal of  the  court  to  admit  testimony  to  tbe 
effect  that  the  sale  of  the  ten  shares  of 
stock  by  the  plaintiff  in  error  to  the  defend- 
ant In  error  was  aufliorlzed  by  the  company, 
and  that  the  stock  was  issued  for  the  purpose 
of  sale  to  the  defendant  in  error.  The  trial 
Judge  certifies  that  when  this  evidence  was 
offered  It  was  rejected  upon  the  theory  that 
the  corporation  could  speak  only  through  its 
official  minutes,  but  tbat  later  the  objec- 
tion urged  was  withdrawn,  and  counsel  for 
tbe  plaintiff  in  error  was  i^ven  the  privilege 
of  introducing  the  evidence.  The  certificate 
farther  recites  that  It  was  then  conceded  by 
oouosd  for  both  parties  that  there  was  no 
longer  any  qnestlon  as  to  the  authority  to 
issue  the  additional  stock,  and  that  the  court 
did  not  charge  tbe  Jury  on  this  allegation 
made  in  the  original  petition.  The  assign- 
ments of  error  given  in  the  language  of  coun- 
sel for  plaintiff  in  error  to  the  charge  quoted 
in  the  seventh  gp-ound  of  the  amended  mo- 
tion for  new  trial  demonstrate  the  harmless- 
ness  of  the  court's  ruling  in  rejecting  this 
evidence. 

5.  nte  tenth  special  assignment  of  artor 
Is  upon  the  following  charge  of  the 'court: 

"Bat  if  the  defendant  recklessly,  and  without 
inquiring  into  the  facts  or  exercising  ordinary 
dilUence  to  know  the  facts,  and  without  knowl- 
edge of  the  facts,  recklessly  made  representa- 
tions to  the  plaintiff  to  induce  him  to  buy  this 
stock,  and  these  representations  were  false,  and 
the  plaintiff  acted  upon  them,  you  will  be  an- 
tbonzed  to  find  in  favor  of  the  plaintiff." 

This  principle  of  law  was  directly  appli- 
cable to  the  Issues  Involved  in  the  case,  even 
oonceding  that  the  plaintifrs  action  was  one 
for  deceit  Tbe  petition  directly  alleged  that 
the  plaintiff  in  error.  In  the  exercise  of  ordi- 


nary diligence,  should  have  discovered  the 
falsity  of  the  statements  alleged  to  have 
been  made  by  him  with  reference  to  the 
value  of  the  stock.  Hie  plaintiff  In  error 
cannot  Justly  complain  of  this  diarge  of  the 
court,  since  he  failed  to  file  a  demurrer, 
either  general  or  special,  to  the  petition  filed 
in  the  case.  In  this  connection  it  Is  conven- 
ient to  dispose  of  the  assignments  of  error 
contained  in  the  twelfth  ground  of  the  amend- 
ment to  the  motion  for  new  trial.  Bzoeptlon 
is  here  taken  to  the  admission  in  evidence 
of  the  bankruptcy  proceeding  filed  by  the 
plaintiff  in  error  on  behalf  of  the  Milledge- 
viUe  Hardware  Company.  This  petition  was 
filed  on  the  4th  day  of  December,  1913, 
and  the  condition  of  the  company,  as  dis- 
closed by  the  bankruptcy  proceeding,  was 
of  some  relevancy  up<Mi  the  condition  of 
the  company  as  of  July  13,  1912.  If  wholly 
irrelevant,  the  seventh  paragraph  of  the 
plaintiff's  petition  expressly  alleged  the  bank- 
ruptcy of  the  MllledgevlUe  Hardware  Com- 
pany, and  tbe  filing  of  its  petition  In  bank- 
ruptcy by  the  plaintiff  in  error  on  tbe  4th 
day  of  December,  1913.  No  demurrer  what- 
ever was  filed,  and  it  was  the  right  of  the 
plaintiff  to  prove  the  allegations  made  in  his 
petition. 

The  plaintiff  in  error  farther  excepted,  in 
grounds  14,  14a,  and  16  of  the  motion,  to  the 
rejection  hy  the  court  of  certain  evidence  of- 
fered by  him  during  tbe  trial  of  tbe  casa 
This  evidence  was  properly  rejected.  So  far 
as  it  appears  in  the  general  or  special  grounds 
of  the  motion  for  new  trial,  no  material 
error  of  law  occurred  up<m  tbe  trial  of  the 
case. 

The  Judgment  will  be  affirmed. 

WADB,  0.  J^  and  LUKE,  J.,  concur. 


(20    Ga.    App.    363) 
GEORGIA  B.B.v.JOIiUBSetaI.    (No.  8069.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27, 1917.) 

(Syllahu*  by  tht  Court.) 

1.  StTFFICIXNCT   or   EVIDKNOX  —   MOTZOIf   VOB 

New  Tbiai. 
The    evidence   authorized   the   verdict,   and 
there  is  no  merit  In  the  general  grounds  of  the 
motion  for  a  new  trial. 

2.  Ghabob  or  Coubi^-Ebbob. 

The  amendment  to  the  motion  for  a  new 
trial  complaina  of  error  in  the  court's  charge. 
Some  of  the  excerpts  quoted  from  the  charge, 
and  specially  assigned  as  error,  are  not  entire- 
ly accurate,  but,  tbe  whole  charge  considered, 
the  case  was  fairly  tried.  None  of  the  alleged 
errors  require  a  reversal  of  the  case. 

Eirror  from  Superior  Court,  Wilkes  County; 
B,  P.  Walker,  Judge. 

Action  between  the  Georgia  Railroad  and 
Mrs.  S.  Jolles  and  others.  Judgment  for  tbe 
latter,  and  the  former  brings  error.  Af- 
firmed. 
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Cummlng  &  Hnll,  of  Augusta,  and  W.  A. 
Slatun,  of  Washington,  Oa.,  for  plaintiff  In 
error.  Colley  &  CoUey,  of  Washington,  Oa., 
for  defendants  In  error. 

6EX)KOB,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 

(SO   Oa.   An),   to.) 
OAMPBBIJC*  T.  .aJTNA  MFB  INS.  CO. 
(No,  7679.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

June  18,  1917.    Rehearing  Denied 

June  27. 1917.) 

(Syllahit*  Iv  tfte  OoMri.) 

RXTIKW   ON  AFPEAI,. 

Under  the  pleadings  and  the  agreed  state- 
ment of  facta  appearing  in  the  record,  the  court, 
sitting  without  the  intervention  of  a  jury,  did 
not  err  in  rendering  Judgment  in  fayor  of  the  de- 
fendant 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  Battle  E.  Campbell  against  the 
^tna  Life  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Payne  &  Jones,  of  Atlanta,  for  plaintiff  in 
error.  Anderson  tt  Rountree,  of  Atlanta,  for 
defendant  In  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

(SO  Oa.   App.    s») 

STRICKLAND  y.  McBLVEEN.     (No.  8444.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  18,  1917.) 

(ByXUbut  Ity  tAe  Court.) 

1.  Etidenck  «=»460(8)  —  Pabol  Bvidbnob  — 
BiLi  or  Sale. 

The  bill  of  sale  conveying  "the  boiler  and 
attachments  thereto,"  the  consideration  for  the 
note  upon  which  the  snit  was  brought,  was  am- 
biguous as  to  the  articles  conveyed  under  the 
term  "attachments,"  and  the  court  did  not  err 
in  admitting  parol  testimony  to  explain  such 
ambiguity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
(Jent.  Dig.  {{  20T3,  2074.] 

2.  Exceptions  to  Chargk. 

The  exception  to  the  charge  of  the  court,  upon 
the  ground  that  it  incorrectly  stated  the  defend- 
ant's contentions,  is  without  merit 
&  StrrFiciENCT  OF  Evidence. 

On  the  question  of  failure  of  consideration, 
the  evidence  though  conflicting,  authorized  the 
verdict  returned  by  the  jury. 
4.  Newlt  Discoveeed  Evidence. 

The  alleged  newly  discovered  evidence  is  of 
slight  relevancy,  and  is  purely  impeaching  and 
cumulative  in  character. 
6.  BinjNG  ON  Motion  fob  New  Tbiai.. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial. 

Error  from  Superior  0>urt,  Bulloch  Coun- 
ty; R.  N.  Hardeman,  Judge. 
Action  between  J.  D.  Strickland  and  Aaron 


McElveen.    Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

H.  M.  Jones  and  F.  B.  Hunter,  both  of 
Statesboro,  for  plaintiff  In  error.  Fred  T. 
Lanier,  of  Statesboro,  for  defendant  In  error. 

GEORGE,  J.    Judgment  affirmed.    ■ 

WADE,  a  J.,  and  LUKE,  J.,  concur. 

(20    Oa.    App.    41S) 

Crri  OF  ATLANTA  v.   SWINEY. 

(No.  8488.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  29,  1917.) 

(BgUahiu  Iv  the  Court.) 

1.  APPEAI.  and  EbBOB  €=>2S5—PH8i3ENTATI0n 

OF  Grounds  of  Review  in  Coubt  Below— 

Necessity. 
The  alleged  error  in  allowing  the  amendment 
to  the  petition  is  not  presented  by  exceptions 
pendente   lite,   or  by    direct    exception    timely 
made,  and  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1490.] 

2.  Appeal  and   Ebbob  4=9843(2)— Review— 
Absionuentb. 

An  assignment  of  error  on  the  overruling  of 
a  motion  for  a  nonsuit  will  not  be  considered, 
if  the  case  proceeds  to  verdict,  and  if  the  de- 
fendant excepts  to  the  overruling  of  a  motion 
for  a  new  trial  based  upon  the  general  grounds. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3331.] 

8.  DiBEOHON  OF  Vebdict— Peopbiett. 

It  is  not  error  for  a  judge  to  refuse  to  direct 
a  verdict 

4.  Municipal   Cobpobations   ^s>746  — Acts 

OF   OfFICEBS— LlABILITT    OF   MUNIOIPALITT. 

Where  an  act  is  done  by  the  officers  and 
agents  of  a  municipal  corporation,  which  is 
within  the  corporate  power  and  may  lawfully 
be   accomplished   if   the   municipal   authorities 

eroceed  according  to  law,  the  corporation  will 
»  liable  for  the  ccmsequences  of  an  act  of  such 
officers  or  agents  proceeding  contrary  to  law 
or  in  an  irregular  manner.  If  the  authorities 
of  a  city  are  clothed  with  the  power  to  grade 
its  streets  and  without  authority  of  law  they 
take  soil  from  the  private  property  of  a  citizen 
and  use  it  in  gradmg  the  streets,  the  city  will 
be  liable  for  the  trespass.  Langley  v.  Ci^ 
CouncU  of  Augusta,  118  Oa.  SOO,  43  S.  E.  486, 
96  Am.  St  Rep.  133  (4,  6,  6). 

[Ed.  Note.— For  other  cases,  see  Municipal 
CJorporations,  Cent  Dig.  §  1S66.] 

6.  Davaoes    «=3llO  — Injubt    TO    Lands  — 

Measube  of  Daicaoes. 
Where  soil  is  wrongfully  taken  and  removed 
frcMn  land,  the  owner  may  waive  his  right  of 
action  for  trespass  to  the  realty,  and  recover 
for  the  soil  severed  and  taken  away,  or  he  may 
recover  for  the  diminished  market  value  of  the 
land.  He  cannot  recover  both  the  market  value 
of  the  soil  severed  and  removed  and  the  diminu- 
tion of  market  value  of  the  land.  The  charge 
of  the  court  to  which  exception  was  taken  au- 
thorized the  recovery  of  double  damages.  A 
new  trial  will  therefore  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{.  273-278.] 

Error  from  City  Comt  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  E.  O.  Swlney  against  the  CUty  of 
Atlanta.    There  was  a  Judgment  for  plain- 
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Uff,  and  defendant  brings  error.    Beveraed, 
and  new  trial  ordered. 

3.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  plaintiff  in  error.  Geo.  B.  Bosh, 
of  Atlanta,  for  defendant  in  error. 

GEORGE),  J.    Judgment  reversed. 

WADE,  G.  X,  and  LUKE,  J.,  ooncor. 

{■»  Ga.  App.  496) 

TATBS  T.  BANE  OF  DONALSONYILI^B. 

(No.  8636.) 

(Court  at  Appeals  of  Georgia,  Divialan  Now  2. 

July  6,  1017.) 

(BtUaiut  bv  the  Oomrt.) 

kanan  on  Note. 

T!\aa  was  a  suit  on  a  promissory  note,  and 
under  tlie  pleadings  and  the  evidence  the  court 
did  not  err  in  directing  a  verdict  for  the  plain- 
tiff for  the  full  amount  sued  for,  with  interest 
and  attorney's  fees. 

Error  from  City  Ck>urt  of  Bainbridge;  W. 
V.  Caster,  Jndge  pro  hac. 

Action  by  the  Bank  of  Donalaonvllle 
against  J.  B.  Yates.  Judgment  for  plaintiff 
on  a  directed  verdict,  and  defendant  brings 
error.    Affirmed. 

A.  E.  Thornton^  of  Bainbrldge,  for  plalntUC 
In  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cnr. 

(iO  Oa.  App.    392) 

BROWN  V.  MAYOR  AND  AIJ>ERMEN  OF 

MILLEIDGEyiliLE.    (No.  8401.) 

(Orart  of  Appeals  of  Georgia,  Division  No.  1. 

Jane  27,  1917.) 

(ByUahua  ly  the  Court.) 

1.  MUHICIPAI.       COBPOBATIORS       «=3764(1)    — 

Stbbbt»— DOTT  or  Munioipautt. 
The  general  rale  of  law  is  that  a  municipal 
corporation  ia  bound  to  keep  its  streets  and  gide- 
walka  in  a  reasonably  safe  condition  for  travel 
in  the  ordinary  modes,  by  night  as  well  as'by 
day,  and  if  it  fail  to  do  so,  it  is  liable  for  dam- 
ages for  injuries  sustained  in  consequence  of 
tach  failure.  Mayor,  etc,  of  Atlanta  v.  Purdue, 
53  Ga.  607,  608;  JParker  v.  Macon,  39  Oa. 
725,  90  Am.  Dec.  486 ;  Chapman  v.  Macon,  66 
Ga.  666,  668. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  1616,  1619,  16^^.] 

2.  MumCIPAI,     COBFOBATIONS      «s>788(l)   — 
Stbkrs. 

A  municipal  corporation  ia  liable  for  inju- 
ries caused  by  its  neglect  or  omission  to  keep 
its  streets  and  sidewalks  in  a  reasonably  safe 
coDditio-i  for  travel  in  the  ordinary  modes:  and 
it  is  alao  liable  for  such  injuries  caused  by  its 
neglect  or  omission  to  remedy  defects  in  its 
pnblic  streets  or  sidewalks,  occasioned  by  the 
wrongful  acts  of  others.  In  the  latter  dass  of 
cases,  the  foundation  of  the  action  ia  negligence 
in  failing  to  remedy  the  defect,  and,  in  the  ab- 
sence of  actual  knowledge,  the  municipality 
is  not  liable  unless  the  defect  occasioned  by  the 
wrongful  act  of  another  has  existed  for  such  a 
length  of  time  as   to  charge  the  municipality 


with  notice  Ot  its  existence.     See  Mayor,  etc., 
Atlanta  v.  Purdue,  aupra. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  16^>  1046,  1652.] 

8.  Municipal     Cosporations     ®=»791(1)  — 

Stbbets— -Detkot. 
If  the  municipality,  in  the  exercise  of  rea- 
sonable diligence  in  the  performance  of  its  du- 
ties, has  the  means  of  knowledge  of  defects  in 
its  sidewalk,  occasioned  by  others,  and  negli- 
gently remains  i^orant  thereof,  the  mnnicipal- 
Ity  IS  constructively  charged  with  knowledge 
thereof,  and  cannot  escape  liability  upon  the 
ground  that  it  did  not  have  actual  notice  of 
sudi  defect  Idlett  v.  Atlanta,  128  Ga.  821,  61 
S.  E.  709. 

[Ed.  Note.— EV>r  other  cases,  aee  Municipal 
Corporations,  (3ent  Dig.  |  1647.] 

4.   MT7NI0IPAL       COBPOBAIIONB       «=»816(4)    — 

SnuaBTS  —  AonoRS  —  FKimoir  —  Sxnm- 

CXBNCT. 

The  petition  in  the  instant  case  did  not  al- 
lege the  particnlar  length  of  time  the  open  cellar 
in  the  city  aidewalk  had  existed,  but  did  aver 
that  the  grating  or  door  to  the  cellar  had  been 
removed  for  a  lonp  period  of  time,  and  that  the 
city,  in  the  exercise  of  ordinary  diligence,  was 
constructively  charged  with  notice  of  the  <men 
cellar  in  its  sidewalk.  The  petition  as  amended 
set  forth  a  cause  of  acti(m  againat  the  defend- 
ant and  the  judgment,  sustaining  both  general 
and  special  demurrers  to  the  plaintiff's  petition, 
will  be  reversed,  leaving  the  matters  in  respect 
to  the  special  demurrers  ootsa  for  further  action 
in  the  trial  court  Chappdl  v.  W.  B.  of  Ala- 
bama, 8  Ga.  AppL  787,  789,  70  S.  E.  208 ;  Nor- 
wich  Union  Fire  Ins.  Soc.  v.  Bainbridee  Gro- 
cery Co.,  16  Ga.  App.  432,  436,  85  S.  E.  622. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1714.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  CL  Hammond,  Judge. 

Action  by  J.  S.  Brown  against  the  Mayor, 
etc.,  of  Milledgevllle.  There  was  a  Judgment 
for  defendant,  and  plaintiff  brings  error.  Bo- 
versed. 

Sibley  &  Sibley,  of  MlUedgevUle,  for  plain- 
tiff in  error.  Livingston  Kenan,  of  Milledge- 
rllle,  for  defoidant  In  error. 

GEORGE,  J.    Judgment  reversed. 

WADB,  O.  J.,  and  LUKE,  J.,  concur. 


(20   (ta.    App.    398) 

DAVIS  V.  HALL.     (No.  8602.) 

(Court  of  Appeals  of  Georgia,  IMviitfon  No.  1. 

June  27,  1917.) 

(ByUabu*  by  the  Court.) 

1.  Pboces.s  ®=5lOS— Abuse  of  Pbocess— Ac- 
tions—Right  TO  Maintain. 
An  action  for  malicious  abuse  of  legal  pro- 
cess may  be  maintained  before  the  action  in 
which  such  process  was  issued  has  terminated. 
An  action  tor  malicious  use  of  legal  process, 
where  no  object  is  contemplated  to  be  gained 
by  such  use  odier  than  the  proper  effect  and  ex- 
ecution of  the  process,  cannot  be  commenced 
until  the  cause  of  action  in  which  the  process 
issued  has  been  finally  determined  in  favor  of 
the  defendant  therein.  MuUins  v.  Matthews  et 
al.,  122  Ga.  286,  50  S.  E.  101;  King  v.  Yar- 
bray,  136  Ga.  212,  71  S.  E.  131. 

[Ed.    Note.— For    other    cases,    aee    Process, 
Cent  Dig.  <  267.] 
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2.  Process  <s=»171— Abuse  of  Pbockss— Ac- 
tions—Demubbeb. 

The  action  in  the  instant  case  is  one  for 
malicious  use  of  jegal  process,  and  the  demurrer 
to  the  petition,  upon  the  ground,  among  others, 
that  it  was  not  alleged  tJiat  the  action  upon 
which  the  process  issued  had  been  finally  de- 
termined in  favor  of  the  defendant  therein  (the 
plaintitC  in  the  present  suit)  was  properly  sus- 
tained. Grant  ▼.  Moss,  146  Ga.  87,  90  S.  E. 
709,  controls  tiiia  case. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  i  259.1 

3.  CouBTS    (SsjAICI)  —  Pbkcedbnce  —  Eftkct. 

The  opinion  in  MrSwain  v.  Edge,  6  Ga, 
App.  9,  10,  64  S.  E.  116,  characterizes  the  ac- 
tion in  that  case  as  one  for  malicious  use  of 
civil  process.  It  is  there  held:  "In  such  cases  it 
must  appear  that  the  former  action  was  prose- 
cuted maliciously  and  without  probable  cause, 
and  that  it  is  no  longer  pending."  The  decision 
seems  to  overlook  the  necessary  condition  that 
the  proceeding  must  not  only  have  terminated, 
but  terminated  favorably  to  the  defendant,  be- 
fore the  action  for  the  malicious  use  of  civil  pro- 
cess can  be  maintained.  If  that  case  conflicts 
with  the  decisions  of  the  Supreme  Court,  supra, 
on  the  question  here  presented,  this  court  is 
bound  by  the  decisions  of  the  latter. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  313,  325.] 

Error  from  Superior  Court,  tAurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  between  Mrs.  A.  Davis  and  S.  T. 
Hall.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

G.  H.  Williams,  of  Dublin,  and  Wm.  T. 
Townsend,  of  Cartersvllle,  for  plalntlfT  In 
error.  J.  S.  Adams,  of  Dublin,  for  defendant 
In  error. 

GEORGE,  J.    Judgment  afiSrmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(20    Oa.    App.    414) 

BARBE2R  T.  CITT  OF  ROME.     (No.  8450.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  29,  1917.) 

(Byllabut  by  the  Court.) 

Municipal  Cobfoba.tion8  ®=»821  (3)— Stbbbtb 
— Injubies  to  Pebsons  fbou  Defect. 
Where,  upon  the  trial  of  an  action  for  dam- 
ages against  a  cit7  for  physical  injuries  alleged 
to  have  been  caused  by  a  nail  in  a  plank  which 
the  city  had  placed  in  the  street  for  pedestrians 
to  walk  on,  it  did  not  appear  from  the  evidence 
that  the  city  had  in  fact  placed  the  alleged 
plank  as  alleged,  or  how  long  it  had  been  so 
placed,  the  court  did  not  err  in  granting  a 
nonsuit. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1747.] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  'between  Savannah  Barber  against 
the  City  of  Rome.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 


Eubanks  &  Mebane,  of  Rome,  for  plalntlil 
In  error.  Max  Meyerhardt,  of  Borne,  for  de- 
fendant In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEOBGH,  J.,  ooncur. 


(20   Oa.  App.    400) 
OCaiiLA  SOUTHERN  R.  CO.  v.  MCALLIS- 
TER.    (No.  8540.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27, 1917.) 

(Bt/llabut  by  th«  Court.) 

1.  PLEAniNO     9=3243  — AiatHDlIEIT1>—AlXOW- 

ANCS. 

The  plaintiff's  petition  was  headed,  "Geor- 
gia, Wilcox  County,"  but  was  not  addressed  to 
the  superior  court  or  any  court.  Attached  to 
it  was  a  process  also  beanng  the  caption,  "Geor- 
gia, Wilcox  (3ounty,"  tested  In  the  name  of  the 
judge  of  the  superior  court  of  Wilcox  county, 
requiring  the  defendant  to  be  and  appear  "at 
the  next  superior  court  to  be  held  in  and  fmr 
said  county  on  the  third  Monday  in  Jane  next." 
Held,  that  the  petition  was  amendable  by  ad- 
dressing it  to  the  superior  court  of  Wilcox  coun- 
ty, and  the  trial  court  properly  allowed  such 
amendment.  Parish  v.  Davis,  1^  Ga.  840,  55 
S.  E.  1032 ;  Georgia  Southern  &  Florida  Rail- 
way Co.  V.  Pritchard,  123  Ga.  320,  51  S.  E. 
424;  Atlantic  Coast  Line  R.  Co.  v.  Cook,  6 
Ga.  App.  128,  64  S.  E.  665  (1);  Nance  v.  Pat- 
terson, 10  Ga.  App.  843,  74  S.  E.  438 ;  Kelly  t. 
Fudge,  2  Ga.  App.  759,  59  S.  E.  19;  Civ.  Code, 
1910,  f§  5682,  5691. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  S|  643-651,  820-S22.] 

2.  Pleading  «=>45,  193(1,  3)  —  Defects— De- 
mubbeb—Railboads— Actions— Venue. 

"Special  defects  or  omissions  in  the  petition 
may  always  be  taken  advantage  of  by  demur- 
rer ;  and,  unless  cured  by  amendment,  the  pe- 
tition should  be  dismissed."  Park's  Ann.  Code, 
§  5631.  All  necessary  jurisdictional  facts  must 
be  clearly  and  distinctly  set  out  in  the  plaintiff's 
petition,  and  their  absence  may  be  taken  advan- 
tage of  by  demurrer.  White  v.  Atlanta,  Bir- 
mingham &  Atlantic  R.  Co.,  5  Ga.  App.  308,  63 
S.  E.  234 ;  Flint  River  &  Northeastern  R.  Co. 
V.  Sanders,  18  Ga.  App.  766,  90  S.  E.  655. 
Tl^refore  a  suit  against  a  railroad  company  for 
personal  injuries  to  the  plaintiff,  which  does  not 
allege  that  the  injuries  sued  for  were  Inflicted 
in  the  county  where  the  suit  is  brought,  fails 
to  show  that  the  court  to  which  the  petition  is 
addressed  has  jurisdiction  to  try  the  case 
(Park's  Ann.  Code,  {  2708),  and  the  general  de- 
murrer in  this  case  should  have  been  sustained. 
Flint  River  &  Northeastern  R.  Co.  ▼.  Sanders, 
supra  (3),  and  cases  there  dted. 

[Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  St  100,  425,  428,  430,  431,  437,  443.] 

3.  Appeal  and  Ebbob  9=>1178(S)— Rxvebsal 
-Amendments— Allowance. 

The  omission  to  state  In  the  [letition  all  facts- 
necessary  to  give  the  court  jurisdiction  of  the- 
case  is  amendable.  Park's  Ann.  Code,  f  5691. 
In  view  of  the  ruling  in  the  preceding  headnote, 
tbe  judgment  of  the  trial  court  is  reversed,  but 
with  leave  for  the  plaintiff  so  to  amend  his  peti- 
tion, by  tbe  time  the  remittitur  from  this  court 
is  made  the  judgment  of  the  court  below,  so  that 
it  shall  appear  therefrom  that  the  injuries  sued 
for  were  inflicted  in  Wilcox  county. 

[Ed.  Note. — For  other  cases,  see  Appeal  an4 
Error,  Cent  Dig.  SS  4616-4610.] 
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Error  from  Superior  Court,  Wflcox  Coun- 
ty;   D.  A.  R.  Crum,  Judg& 

Action  between  the  Ocllla  Southern  Ball- 
-way  Company  and  P.  M.  McAllister.  There 
"Was  a  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Beversed,  with  directions. 

Wall  &  Qrantham,  of  Fitzgerald,  and 
Quincey  &  Bice,  of  OcUla,  for  plaintiff  In 
«rror.  Warren  Grlce,  of  Macon,  and  Hal 
'Lawson,  of  Abbeville,  for  defendant  In  error. 

WADE,  O.  J.  Judgment  reversed,  with  di- 
rections. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20   Qa.  App.   32E} 

STOKES  T.  WBIGHT.    (No.  8664.) 

(Court  of  Appeals  «f  Georgia,  Division  Mo.  1. 
June  18,  1917.) 

(SyUabu*  by  the  Court.) 
X.  Action  «=>28— Contkaot  ob  Tob!p— Waiv- 

XB. 

When  a  transaction  partakes  of  the  nature 
both  of  a  tort  and  a  contract,  the  party  com- 
jjdaining  may  waive  the  one  and  rely  Boldy  upon 
the  other.     Civ.  (Jode  1910,  |  4407. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  ii  196-215.] 

2.  EuccnoN  or  Bhukdies  $=>14— Effect  of 
'  Election. 

When  a  person  has  two  or  more  conflicting 
^d  inconsistent  remedies  for  the  same  wrong, 
his  election  and  actual  prosecution  of  the  one 
to  a  favorable  or  an  adverse  decision  is  a  bar 
to  the  others. 

[Ed.  Note.— For  other  cases,  see  Eloction  of 
Bemedies,  Cent  Dig.  |  16.] 

3.  ErxcTioN  OF  Beiosdies  9=s>14— Effect  of 
EifcnoN. 

In  the  case  of  conflicting  and  inconsistent 
remedies,  the  remedies  are  not  concurrent,  and 
where  a  choice  between  them  is  once  made, 
with  knowledge  of  all  the  facts,  the  right  to  fol- 
low the  other  is  forever  gone. 

[Ed.  Note. — For  other  cases,  see  Election  of 
Reme^ea,  Cent.  Dig.  S  16.] 

4.  Election  of  Rbuedibs  ^=9l2— E<ffect  of 
Electtion. 

Owing  to  the  nature  of  tho  relation  between 
*  physidan  and  a  patient,  the  latter,  in  the 
case  of  malpractice  by  the  former,  ordinarily 
has  a  choice  of  remedies,  and  may  sue  the  phy- 
sician either  in  contract  or  in  tort.  If  he  elects 
to  sue  in  tort,  and  actually  commences  and 
mosecutes  his  action  to  a  final  adverse  decision, 
Lis  right  to  sue  as  for  a  breach  of  the  contract, 
or  a  t>reach  of  the  duty  imposed  by  law,  by 
reason  of  the  defendant's  calling  and  the  rela- 
tion between  the  parties,  is  lost.  And  this  is 
true  although  at  the  time  of  the  commencement 
of  the  action  for  the  tort  it  was  barred  by  the 
atatute  of  limitation.  The  election  to  sue  in 
tort,  and  the  prosecution  of  such  suit  to  final 
judgment,  relates  back  to  the  original  transac- 
tioD  out  of  which  the  action  arose,  and  consti- 
tntea  an  irrevocable  election  of  remedies  as  they 
then  existed  on  the  part  of  the  patient. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Bemedies,  Cent.  Dig.  |  15.] 

Error    ftom    Superior    Court,    Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  between  J.  h.  Stokes  and  T.  R. 


Wright     There  was   a  Judgmmt   for   the 
latter,  and  the  former  brings  error.   Affirmed. 

D.  T.  Rougbton  and  A.  R.  Williamson,  both 
of  Augusta,  for  plaintiff  In  error.  Callaway 
&  Howard,  of  Augusta,  for  defendant  in 
error. 

GEORGE,  3.  This  la  the  second  suit 
brought  by  the  plaintiff  against  the  defend- 
ant, a  practicing  physidan  and  surgeon,  to 
recover  damages  for  alleged  negligence  In 
an  operation  performed  by  defendant  on 
plaintiff.  The  first  suit  was  filed  to  the  Jan- 
uary term,  1916,  of  the  superior  court  of 
Richmond  county,  and  was  an  action  in 
tort,  claiming  damages  for  the  alleged  neg- 
ligence of  the  physician  In  x>erformlDg  an 
operation  upon  the  plaintiff  on  November 
25,  1913.  By  demurrer  the  defendant  raised 
the  question  of  the  statute  of  Umltationsi, 
and  the  plaintiffs  right  to  recover  was  chal- 
lenged on  the  ground  that  the  petition  set 
forth  no  cause  of  actloo,  Upon  the  hearing 
of  this  demurrer,  on  June  5,  1916,  the  court 
passed  the  following  order:  "Demurrer  stis- 
tained  and  petition  dismissed."  There  was 
no  exception  to  this  ruling,  but  Instead  there- 
of the  plaintiff  filed  the  present  suit  to  the 
September  term,  1916,  alleging  the  same  facts 
as  his  cause  of  action,  but  claiming  damages 
for  the  breach  of  the  Implied  contract  be- 
tween plaintiff  and  defendant,  which  resulted 
from  the  alleged  negligent  operation.  By 
amendment  the  plaintiff  attached  to  his 
present  suit  a  copy  of  the  former  suit,,  the 
defendant's  demurrer  thereto,  and  the  court's 
decision  thereon.  The  defendant  filed  his  de- 
murrer to  the  petition  as  amended,  and  for 
cause  of  demurrer  set  out  that  the  decision 
on  the  demnrrer  in  the  former  case  was  res 
adjudicata  as  to  the  plaintiff's  cause  of  ac- 
tion; that  the  plaintiff,  having  elected  in 
the  first  action  to  sue  on  the  alleged  tort, 
is  now  bound  by  that  election,  and,  his  cause 
of  action  therefor  being  barred,  he  cannot 
now  prosecute  his  action  tat  the  alleged 
breadi  of  contract  The  demurrer  was  susp 
talned. 

[1-4]  The  court  had  Jurisdiction  of  the  par- 
ties and  of  the  subject-matter  Involved  in 
the  first  suit.  The  defendant  demurred  gen- 
erally and  also  upon  the  special  ground  that 
the  alleged  cause  of  action.  If  any  existed, 
was .  barred  by  the  statute  of  limitations. 
In  the  view  which  we'  have  taken  of  the 
question,  it  is  not  so  much  a  matter  of  res 
adtjudlcata,  but  an  election  of  remedies. 
The  plaintiff  had  the  right  to  bring  his  action 
in  tort,  or  for  the  breach  of  duty  arising  out 
of  the  contract  of  employment  express  or 
implied.  It  Is  settled  law  that  one  may 
pursue  any  number  of  concurrent  and  con- 
sistent remedies,  but,  as  between  conflicting 
and  Inconsistent  remedies,  he  must  elect.  He 
wUl  not  be  permitted,  after  the  choice  of  one 
of  several  Inconsistent  and  conflicting  rem- 
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ed^ 'which  be  might  origlnaUy  hare  pur- 
sued at  his  option,  to  change  bis  positl<Hi  and 
take  a  course  wholly  Inconsistent  with  the 
remedy  which  he  first  selected.  When  he 
elected  to  sue  In  tort  and  actually  commenced 
his  action  for  the  tort,  and  prosecuted  the 
same  to  an  adverse  decision,  his  right  to 
sue  on  the  contract  was  lost.  Under  the 
decision  of  the  Supreme  Court  in  Board  of 
Blducatlon  r.  Day,  128  Ga.  167,  57  S.  E.  SS8, 
the  election  to  sue  in  tort,  evidenced  by  the 
commencement  of  his  suit,  would  seem  to  bar 
his  right  to  proceed  subsequently  on  the 
otmtract  Certainly  the  prosecution  of  the 
action  for  the  tore  to  final  decision  by  a  court 
of  competent  Jurisdiction  will  bar  bis  right 
thereafter  to  declare  upon  the  contract  It 
is  of  no  avail  that  the  statute  of  llmltatlona 
had  already  barred  the  action  in  tort  at  the 
time  of  the  filing  of  the  plaintiff's  first  suit 
His  election  to  sue  in  tort  relates  back  to  the 
original  wrong,  and  to  his  rights  as  they  then 
existed.  The  court  properly  sustained  the 
demurrer  to  the  present  suit  Compare 
Brunswick  Ga  v.  Dart,  03  Oa.  747  (2),  749, 
20  S.  O.  631;  Rowe  v.  Welchselbaum,  3 
Qa.  App.  B07.  60  S.  H.  275;  Padgett  v.  Ford, 
117  Oa.  510,  43  8.  E.  1002;  Kennedy  v. 
Manry,  6  Ga.  App.  816,  66  S.  B.  29;  Board 
of  Education  v.  Day,  supra ;  Blalock  r.  Phil- 
lips, 38  Ga.  221 ;  1  Corpus  Juris,  pp.  1030, 
1039,  1040;  HarUand  v.  Hackett,  67  Vt  96; 
Goss  V.  Mather,  46  N.  I*.  689;  Hooker  v. 
Hubbard,  97  Mass.  177;  Washburn  v.  Great 
Western  ins.  Co.,  114  Mass.  175. 
Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  ooncor. 


(20    Oa.    App.    S2g) 

WARPIEU)  &  ROBINSON  r.  YOUNO. 
(No.   7851.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
June  18,   1917.) 

(SvUalmt  by  ths  Court.) 

BXKCTTTORS    AND     Advutibtratobs    9=>261— 

E*DNERAL  Expenses— Lien  or. 
In  the  payment  of  the  debts  of  a  decedent,  a 
lien  on  personal  property,  evidenced  by  a  pur- 
chase-money mortgage  which  expressly  states 
that  it  was  executed  and  delivered  for  the  pur- 
pose of  securing  the  debt  for  such  purchase 
money,  is  Inferior  to  a  lien  for  the  funeral  ex- 
penses of  the  deceased. 

[E^.  Note. — For  other  coses,  see  Executors 
and  Administrators,  Cent.  Dig.  U  944-974.] 

Error  from  City  Court  of  Macon;  Du  Pont 
Guerry,  Judge. 

Action  between  Warfleld  &  Robinson  and 
3.  A.  Young,  administrator.  There  was  a 
judgment  for  the  latter,  and  the  former  bring 
error.    Affirmed. 

Robt.  W.  Barnes,  of  Macon,  for  plaintiff  in 
error.  Feagln  &  Hancock,  of  Macon,  for  de- 
f«idant  in  error. 


BBOTLES,  P.  J.  de  estate  of  the  de- 
ceased consisted  of  a  solitary  mule  whldi 
was  covered  by  a  purchase-money  mortgage 
wherein  it  was  expressly  stated  that  it  was 
given  for  the  puriiose  of  securing  the  pur- 
chase-money debt  The  funeral  expenses  of 
the  deceased  amounted  to  more  than  the  val- 
ue of  the  mulea  The  trial  Judge  held  thac 
the  Uen  for  the  funeral  expenses  was  supe- 
rior to  the  Uen  for  the  balance  of  the  pur- 
chase money  of  the  mule,  and  directed  the 
administrator  to  pay  such  expenses  ahead  of 
the  payment  of  the  mortgage.  To  this  Judg- 
ment ttie  mortgagees  excepted. 

In  our  opinion  the  decision  of  the  lower 
court  was  correct  Section  4000  of  the  Code 
of  1910  provides  how  liens  shall  rank  in  pri- 
ority in  the  payment  of  the  debts  of  a  deceas- 
ed person.  Under  that  section  a  year's  sup- 
port for  the  family  comes  first,  and  the  fu- 
neral expenses  of  the  deceased  come  next 
Mortgage  liens  are  ranked  in  the  sixth 
place.  By  the  act  of  1903  (Acts  1903,  p.  76; 
Park's  Ann  Code,  {  4049)  It  is  provided  that 
a  lien  of  a  purchase-money  mortgage  on  per- 
sonal property  shall  be  paid  out  of  the  es- 
tate of  the  deceased  ahead  of  the  year's  sup- 
port for  the  family,  where  it  is  expressly 
stated  in  the  mortgage  that  It  is  executed 
and  delivered  for  the  purpose  of  securing  the 
debt  for  such  purchase  money.  It  is  contend- 
ed by  counsel  for  the  plaintiff  In  error  that 
this  act  necessarily  made  the  Uen  of  sudi 
a  mortgage  superior  to  the  lioi  for  the  to- 
neral  expenses,  since,  under  Code,  I  4000,  the 
payment  of  the  year's  support  for  the  family 
is  ranked  ahead  of  the  payment  for  the 
funeral  expenses.  We  cannot  agree  with  this 
contention.  The  act  of  1908  did  not  purport 
or  attempt  to  regulate  or  change  the  gen- 
eral law  as  to  the  priority  aC  the  payment  of 
the  debts  of  a  deceased  person,  as  set  forth 
in  Code,  i  4000.  It  provided  for  one  spedflc 
change  in  the  law  only,  and  that  was,  to 
make  the  year's  support  for  the  family  of  the 
deceased  inferior  to  the  Uen  of  a  purchase- 
money  mortgage  on  personal  property  where 
It  was  expressly  stated  therein  that  it  was 
given  for  the  purpose  of  securing  the  debt 
for  the  purchase  money.  The  heading  of  the 
act  shows  that  this  alone  was  the  intention 
of  the  Legislature.  The  construction  placed 
upon  the  act  Iv  counsel  for  the  plaintiff  la 
error  would  reed  into  the  body  of  the  act 
matter  which  Is  vitally  different  from  its 
title.  We  cannot  agree  with  such  a  con- 
struction, for  it  is  weU-settled  law  that  the 
Legislature  is  without  authority  to  pass  an 
act  which  contains  matter  entirely  different 
from  the  title  of  the  act  Civ.  Code  1910,  U 
6437,  644S.  The  act  of  1903  affects  property 
rights,  and  must  be  strictly  construed,  and 
under  such  a  construction  it  does  not  amend 
section  4000,  exc^  as  to  the  particular  mat- 
ter therein  stated,  which  was  to  make  a  year's 
support  for  the  family  inferior  to  the  Uen  of 
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a  purchase-money  mortgage.     In  our  judg- 
ment the  lower  court  correctly  held  that  the 
funeral  expenses  of  the  deceased  sbottld  be 
paid  before  the  mortgage  debt 
Judgment  aflBrmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

<aO    Ga.   App.    281)    , 

SBABOAKD  AIB  UNB  RT.  t.  TOUNG. 
(No.  8033.) 

(Court  of  Appeals  of  Georgia,  Divialon  No.  1. 
June  18,  1917.) 

(ByOaiu*  (y  the  Court.) 

1.  NKOLIOBNai  «=339— EXCAVATIOIf  ON  liAlfD 
— iNJUBT  TO  OhiUJBSN— LlABIUTT. 

"One  who  makes  an  excavation  up<»i  his 
land  is  not  bound  to  so  guard  it  as  to  prevent 
injury  to  ctiildren  who  ccHoe  upon  it  witboot 
his  invitation,  express  or  implied,  bot  who  are 
induced  to  do  so  merely  by  the  alluring  attrac- 
tiveness  of  the  excavation  and  its  surround- 
ings." Savannah  RaUway  Co.  v.  Beavers,  IIS 
Ga.  398,  39  Si.  B>.  82,  54  L.  R.  A.  314.  See, 
also,  O'Connor  v.  Brucker,  117  Ga.  452,  48  S. 
B.  731;  NashviUe  By.  Co.  v.  Priest,  117  Ga. 
769,  46  S.  B.  35;  Southern  By.  Co.  v.  Chat- 
man,  124  Ga.  1030,  53  S.  E.  (i92,  6  !>.  B.  A 
ON.  &)  288,  4  Ann.  Caa  675.  See,  generally, 
Harden  v.  Ga.  Bailroad  0>.,  S  Ga.  App.  344, 
60  S.  B.  1122. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  (  85.] 

2.  NBauoKNCK  «=>23(2)  —  FnxiOHT  Twok  — 

TUBNTABLK  DOCTBIKX. 

Under  the  doctrine  laid  down  in  the  above- 
cited  cases,  a  railroad  having  at  a  freight  depot 
an  ordinary  heavy  and  cumbersome  two-wheel 
truck  for  handling  freight,  "beyond  the  strength 
of  petitioner  to  handle  with  ease,"  is  not  charge- 
able with  the  consequences  arising  from  an  at- 
tempt on  the  part  of  a  child,  approximately  8 
years  old  at  the  time,  to  push  or  wheel  the  truck 
around,  notwithstanding  his  habit  of  playing 
around  said  depot  was  known  to  the  employes 
of  the  railroad  company,  because  of  the  failure 
of  the  railroad  company  to  place  the  truck  in- 
side the  depot  building,  during  the  absence  of 
its  aeent  in  charge  of  the  game,  and  to  secure 
and  lock  the  doors'  of  the  warehouse  to  prevent 
any  interference  with  the  truck  by  the  child,  on 
the  theory  that  the  company  was  negligent  in 
leaving  open,  exposed,  insecure,  and  accessible 
to  the  duld  an  attractive  plaything  which  the 
company  should  have  known,  in  the  exercise  of 
ordinary  care  and  diligence,  would  attract  the 
child,  to  his  Injury  and  damage.  Such. a  truck 
is  not  itself  so  palpably  attractive  as  a  play- 
thing for  children,  and  an  implement  or  thing 
so  dangerous  in  its  nature,  as  to  come  within 
the  rule  of  the  "turntable  coses,"  and  render  a 
railroad  company  liable  for  leaving  it  accessible 
to  the  child.  See,  in  this  connection,  Southern 
Cotton  Oil  Co.  T.  Pierce,  145  Ga.  130,  88  S.  B. 
672.  • 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  IMg.  §  34.1 

8.  Bttliko  on  General  Demukbxb. 

The  court  erred  in  overruling  the  general 
demurrer  to  the  petition  alleging  damages  on  the 
state  uf  facts  indicated  by  the  above  headnote. 
What  followed  was  therefore  nugatory,  and  need 
not  be  considered. 

Error    from    Superior    Court,    Mcintosh 
County;    W.  W.  Sheppard,  Judge. 

Action  by  A.  W.  Young  against  the  Seaboard 


Air  Line  Railway.     Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff In  error.  Oliver  &  Oliver,  of  Savannali, 
for  defendant  in  error. 

WADE,  C.  J.    Judgment  reversed. 

OEOBGB  and  LDKE,  J  J.,  concur. 

(20    Oa.    App.    252) 

SEABOARD  AIB  LINE  BY.  v.  YOUNG. 

(No.  8034.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  18,  1917.) 

(ByXlalut  ly  the  Court.) 

iNJuar  TO  Child— TuRNTABUB  Dootbink. 

This  case  is  controlled  by  the  ruling  in  Sea- 
board Air  Line  Ry.  v.  Young  (8083)  92  S.  B. 
29.  The  trial  judge  erred  m  overruling  the 
general  demurrer. 

Error  from  Superior  Court,  Mcintosh 
County;   W,  W.  Sheppard,  Judge. 

Action  by  A.  W.  Young,  Jr.,  by  next  friend, 
against  the  Seaboard  Air  Line  Railway. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff In  error.  Oliver  &  Oliver,  of  Savannah, 
for  defendant  in  error. 

WADE,  C.  J.    Judgment  reversed. 

GEORGE  and  LDKE,  JJ.,  concur. 


(20    Oa.    App.   3U) 

HARRIS  v.  LONGING.    (No.  8283.) 

((Dourt  of  Appeals  of  Georgia,  Division  No.  1. 

June  18,  1917.) 

(Syllahut  by  the  Court.) 

1.  CTlaihs  Against  EeiTATE. 

The  sole  question  properly  before  this  court 
for  reviS'W  is  whether  the  court  erred  in  strik- 
ing the  caveat  interposed  by  the  plaintiff  in  er- 
ror and  in  dismis^g  her  appeal  from  the  court 
of  ordinary. 

(a)  As  ue  case  is  presented  in  the  bill  of  ex- 
ceptions, it  is  unnecessary  to  consider  or  pass 
upon  the  validity  of  the  daim  against  the  es- 
tate of  the  deceased,  by  virtue  of  which  the  de- 
fendant in  error  was  appointed  administrator. 

2.  execctokb  ano  anxinibtrators  ^=»20(6) 
—Wills  <8=»67— Contbacts  to  Bequbath— 
Claims— Recovebt  on  Quantum  Mebuhv- 
Objection  TO   Administratob'b   Appoint- 

MEJ«T. 

If  the  caveator  liad  in  fact  any  enforceable, 
demand  against  the  estate  of  the  decedent,  un- 
der an  alleged  contract  to  bequeath  at  her  death 
a  child's  part  of  her  estate  to  said  caveator,  the 
caveator  could  only  recover  upon  a  quantum 
meruit  and  no  basis  for  the  interposition  of  the 
caveat  by  the  plaintiff  in  error,  as  a  creditor, 
on  the  ground  of  services  rendered  or  other  con- 
sideration supplied  to  the  decedent,  is  furnish- 
ed by  any  definite  allegations  in  said  caveat  as 
to  the  existence  of  a  claim  for  monev,  or  for 
any  precise  or  fixed  demand  against  the  estate 
of  the  decedent    See  Hudson  v.  Hudson.  87  Ga. 


680;    Banks  v.  Howard,  117  Ga.  94,  43  S.  Bu 
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43S :  Moon  t.  Smitli,  121  Ga.  479,  481,  49 
S.  E.  601. 

'a)  The  caveat  does  not  predicate  the  alleged 
interest  of  the  plaintiff  in  error  in  the  estate  of 
the  deceased  upon  any  implied  promise  to  pay 
for  services  rendered,  but  upon  the  following 
alleged  express  agreement  on  the  part  of  the 
decedent:  "To  treat  her  [caveator]  as  a  child, 
and  at  the  death  of  the  said  Sallie  Howard,  she 
{decedent]  would  give  her  a  child's  part  of  her 
estate,  if  she,  the  said  Francis  Harris,  would  re- 
main with  her,  the  said  Sallie  Howard,  until  she, 
BVands  Hams,  became  of  age.  She  shows  to 
the  court  that  she  remained  with  her  said  aunt, 
Sallie  Howard,  until  she  was  21  years  of  a^e 
and  more.  She  shows  to  the  court  that  her  qaid 
aunt,  Sallie  Howard,  repeatedly  promised,  from 
'  the  time  her  said  aunt  took  her  irom  the  home 
of  her  grandparents  to  the  time  of  her  marriage, 
that  she  was  going  to  treat  her  as  a  child  and 
give  her  a  child's  part  of  her  estate  at  the  death 
of  her  said  aunt.  It  is  not  alleged  that  the 
caveator  rendered  any  services  whatever  to  the 
decedent,  or  that  there  was  any  other  considera- 
tion to  support  the  mere  naked  promise  to  give 
her  a  child  s  part  of  her  estate.  There  was  no 
attempt  even  to  set  forth  any  definite  amount 
due  to  the  caveator  as  a  charge  against  the  es- 
tate of  the  deceased. 

(b)  The  trial  judge  correctly  held  that  the 
plaintiff  in  error  did  not  appear,  under  the  al- 
legations made  in  her  caveat,  to  have  any  stand- 
ing in  court,  or,  in  other  words,  any  right  to  in- 
terpose an  objection  to  the  appointment  of  an 
administrator,  and  therefore  properly  dismissed 
her  appeal  from  the  judgment  of  the  court  of 
ordinary. 

(Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  96;  Wills, 
Cent  Dig.  gf  175-177.] 

Error  from  Superior  Court,  Campbell  Coun- 
ty; C.  W.  Smith,  Judge. 

Caveat  by  Francis  Harris  against  Y.  H. 
Longino,  administrator.  From  a  Judgment 
dismissing  her  appeal,  from  judgment  of  the 
court  of  ordinary,  caveator  brings  error.  Af- 
firmed. 

J.  J.  Barge,  of  Atlanta,  and  Oscar  Parker, 
of  i'alrbum,  for  plaintiff  in  error.  J.  H. 
Longino,  of  Fairburn,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concuE, 


(20   Oa.    App.    394) 

NICHOLSON  V.  JACKSON  OOUNTI. 
(No.  8408.) 

(Court  of  Appeals  of  Georgia,  Divisim  No.  1. 
June  27,  1917.) 

(StfUabut  iv  the  Court.) 

1.  BsiDQKs  «=38— Pebsonal  Injubzes— Lia- 
BiuTY— County  Bbidges. 
A  county  is  liable  for  injuries  caused  by  a 
defect  in  a  county  bridge  (as  distinguished  from 
county  line  bridge)  constructed,  either  by  con- 
tractors or  by  the  county  authorities,  since  the 
passage  of  the  act  of  1888  (Laws  1888,  p.  39), 
although  the  injuries  occurred  more  than  seven 
years  after  the  bridge  was  constructed.  Hack- 
DPy  V.  Coweta  County,  117  Ga.  327,  43  S.  E. 
72S. 

[Ed.    Note. — ^For    other   cases,    see    Bridges, 
Cent  Dig.  S§  97,  109.] 


2.  Bbidoeb   «=>3  —  Pebsoicai,  In.tubies  — 
CJooNTT  Bbidoes — What  CoNSTrruTE. 

A  -portion  of  a  public  road  which  constitutes 
the  abutment  to  a  public  bridge,  and  which  is 
necessary  and  essential  to  the  existence  and  use 
of  the  bridge,  is  a  part  of  the  bridge  itself,  and 
the  obligation  of  a  county  to  keep  the  same  in 
repair,  and  the  liability  resulting  from  the 
failure  to  discharge  the  duty  of  repairing,  ap- 
plies to  the  same  extent  as  it  does  to  Uie  por- 
tion of  the  structure  ordinarily  called  the 
bridge.  Mitchell  Coun^  v.  Dixon,  20  Ga.  App. 
— ,  92  S.  E.  406,  and  cases  there  cited. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
C!ait.  Dig.  I  8.] 

3.  Bbidobb  9=>88— Pebsonai.  iNJtmiKS— Lia- 

BIUTT. 
In  the  case  at  bar  the  petition  alleged  that 
the  bridge  over  which  the  plaintiff  in  error  was 
traveling  at  the  time  of  his  injury  was  con- 
structed since  the  act  of  1888.  B^  amendment 
it  was  alleged  that  the  bridge,  while  originally 
constructed  before  the  act  of  18SS,  was  rebuilt 
since  the  passage  of  that  act.  The  evidence 
was  sufficient  to  authorize  the  jury  to  find  that 
the  bridge  in  question  was  rebuilt,  and  not 
merely  repaired  by  the  county  of  Jackson,  since 
the  passage  of  the  act  of  1888,  and  therefore  it 
was  error  to  award  a  nonsuit  Helvingston  v. 
Macon  Ciounty,  103  Ga.  106,  29  S.  B.  586; 
Warren  (bounty  v.  Evans,  118  Ga.  200,  44  S. 
E.  986;  Leurms  Ounty  v.  MlcLendon,  19  Ga. 
App.  — ,  91  S.  B.  283. 

[Ed.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  a  97.  109.] 

Error  from  City  C!ourt  of  Jefferson  (boun- 
ty;  J.  A.  B.  Mahaffey,  Judge. 

Action  by  J.  A.  Nicholson  against  Jack* 
son  County.  There  wag  a  Judgment  of  non- 
suit, and  plaintiff  brings  error.    Reversed. 

J.  S.  Ayers,  of  Jefferson,  for  plaintiff  in 
error.  S.  J.  Nix,  of  Jefferson,  for  defendant 
in  error. 

GEORGE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(20   Oa.    App.    301) 
MATTHEWS  ▼.  SOUTHERN  RT.  CO. 
(No.   8143.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
'   June  18,  1917.) 

(StiUabut  by  the  Court.} 

Mastbb  and  Sebvant  «=»258(3)— Servant'* 
AcnoN  fob  In.tubt— Petition— Deiitjbbeb. 
The  petition  alleged  that  the  plaintiff  was 
in  the  employ  of  the  defendant  as  a  member  of 
a  section  crew  working  on  the  tracks  of  the 
defendant;  that  the  section  foreman  under 
whom  he  was  working  directed  the  crew  to  load 
some  ends  of  cross-ties  on  the  tool  or  hand  car 
and  carry  them  on  the  car  a  distance  of  about 
200  yards  to  the  woodpile  of  the  section  fore- 
man; that  the  foreman,  after  giving  such  orders, 
left  petitioner  and  other  members  of  the  crew 
and  went  to  his  home;  that  petitioner  and  other 
members  of  the  crew  loaded  the  said  cross-tie 
ends  on  the  car  and  carried  them  to  the  point  of 
unloading ;  that  one  of  the  other  members  of  the 
crew  got  off  the  car  at  the  place  where  the  car 
stopped  and  moved  one  of  the  cross-tie  ends, 
loaded  on  the  car,  to  a  position  where  the  crank 
handle  on  the  car,  in  moving  up  and  down, 
caught  the  hand  of  the  plaintiff  between  the  car 
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handle  and  the  croas-tie  end  so  moved  b^  the 
other  member  of  the  crew,  and  injured  his  fin- 
ger and  hand;  that  aa  a  result  of  wis  injury  he 
loet  several  weeks  from  his  work;  that  the  de- 
fendant was  neKlisent  in  carrying  such  mate- 
rial on  the  car.  and  in  allowing  the  foreman  of 
said  section  crew  to  absent  himself  from  the 
workmen  of  said  section;  that  the  defendant 
was  negligent  in  not  securing  for  petitioner 
medical  attention,  in  allowing  said  fellow  serv- 
ants to  remove  the  position  of  said  cross-tie 
ends  without  notice  to  petitioner  in  overload- 
ins  or  in  loading  said  car  in  such  way  that  said 
injury  would  occur,  and  in  injuring  plaintiff  in 
the  ways  set  out  in  the  petition,  and  that  peti- 
ti<mer  waa  free  from  fkmt.  Held,  that  the  ^ 
tition  was  subject  to  the  general  and  specul 
demurrers  urged  against  it,  and  the  court  did 
not  err  in  sustaining  the  demurrers  and  in  dis- 
missing the  suit.  Porter  v.  Ocean  Steamship 
Co.,  113  Ga.  1007,  39  S.  B.  470;  McEwen  v. 
Central  of  Ga.,  127  Ga.  246,  66  S.  E.  280. 

[Ed.  Kote. — For  other  cases,  see  Master  and 
Bervant,  Cent.  Dig.  i  818.] 

Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  J.  M.  Matthews  against  the 
Southern  Railway  Company.  Judgment  for 
defendant  dismissing  the  miit,  and  plaintifT 
brings  error.    Affirmed. 

W.  B.  HoUlngsworth,  of  Fayettevllle,  for 
plaintiff  in  error.  Battle  &  HoUis,  of  Co- 
Inmbus,  and  J.  W.  Culpepper,  of  Fayettevllle, 
for  defendant  In  error. 

LUKB,  J.    Judgment  aSarmed. 
WADE,  O.  J.,  and  GEOEGD,  J.,  concur. 

(20  Oa.  App.   899)         ■='^= 

SOUTHERN  BY.  CO.  v.  WBATHERBX. 
(No.  8605.) 

(Coort  of  Appeals  of  Georgia,  Division  Na  1. 
June  27,  1917.) 

(Syllabui  hy  ihe  Court.) 

1.  ABAITDOimENT   OF  ASBTONHBNTS  Ot  EbBOB. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial,  complaining  that  the 
verdict  was  excessive,  is  expressly  abandoned  in 
the  plaintiff  in  errors  brief. 

Z  Tbiai.  «=9251(8),  259(1)  —  Ihstbtjctions  — 

Afpucabiutt  to  Puiaoiitos. 
The  c<Mnplaint  in  the  second  ground  of  the 
amendment  to  the  motion  for  a  new  trial  that 
the  court  erred  in  not  charging  the  jury  in  the 
language  of  Civ.  Code  1910,  {  2781.  as  to  con- 
tributory negligence,  is  wholly  without  merit. 
There  being  no  plea  setting  up  contributory  neg- 
ligence on  the  part  of  the  deceased,  the  court 
did  not  err  in  railing  to  give  in  charge  the  law 
applicable  to  diminution  of  damages  on  ac- 
count of  contributory  negligence,  in  the  absence 
of  a  timely  written  request  so  to  charge.  Ala- 
bama Great  Southern  R.  Co.  v.  Brown,  138  Ga. 
328,  76  8.  E.  330  (7) ;  I..  &  N.  Railroad  Co.  v. 
Smith,  136  Ga.  455,  71  S.  E.  774;  Southern 
RaUway  Co.  v.  Hooper,  110  Ga.  779,  36  S.  E. 
232;  Savannah  Electric  Co.  v.  Bennett,  130 
6a.  509,  61  S.  E.  529;  Savannah  Electric  Go. 
V.  Crawford,  130  Ga.  421,  60  S.  E.  1056: 
WriehtsviUe  &  Tennille  R.  Co.  v.  Gomto,  129 
Ga.  204,  210,  68  S.  B.  769;  Western  &  Atlantic 
R.  C3a  V.  Watkins,  14  Ga.  App.  388,  80  S.  E. 
916  (7) ;  Cavanaugh  v.  Biggin,  9  Ga.  App.  466, 
71  S.  E.  779. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  503,  648,  650.] 


3.  TbiAI,    «=>296(3)— lRBIST7Cn0IT8— Cdbe    BT 

Otheb  Instbuctionb. 
There  is  no  merit  in  the  third  ground  of  the 
amendment  to  the  motion  for  a  new  trial,  com- 
plaining that  the  court  erred  in  chamng  the 
iury  as  follows:  "If  you  find  that  Mr.  Weather- 
>y,  the  plaintiff,  was  a  passenger  on  this  train, 
and  that  when  the  tram  reached  the  station, 
Huffaker,  he  attempted  to  alight  therefrom,  but 
that  the  train  did  not  remain  standing  a  suffi- 
cient length  of  time  for  him  to  alight  in  safety, 
and  he  was  thrown  to  the  ground  and  injured 
on  account  of  the  sudden  starting  of  the  train, 
the  defendant  would  be  liable  for  whatever  dam- 
age it  caused  him,  unless  he,  Mr.  Weatherby,  by 
the  use  of  ordinary  care  could  have  prevented 
it."  The  only  criticism  to  this  charge  properly 
insisted  upon  in  the  brief  of  counsel  for  the 
plaintiff  in  error  is  "that  the  duty  was  on  the 
railway  company  to  stop  its  train  for  a  suf- 
ficient length  of  time  for  an  ordinarily  prudent 
man  to  alight  therefrom,  using  reasonable  celer- 
ity for  this  purpose,  and  that  the  court  erred, 
in  substituting  the  concrete  conduct  of  plaintiff 
for  the  abstract  conduct  of  an  ordinarily  pru- 
dent man  as  the  measure  of  time  for  which  the 
train  should  have  been  stopped."  This  excerpt 
from  the  charge  of  the  court,  standing  alone, 
might  be  subject  to  the  criticism  made,  but  when 
it  is  considered  in  connection  with  the  language 
which  immediately  followed:  "Even  though  the 
defendant  may  have  been  negligent,  as  alleged, 
still  if  Mr.  Weatherby,  by  the  use  of  ordinary 
care,  the  definition  of  which  I  have  given  you, 
could  have  prevented  being  injured,  if  he  was 
injured,  he  could  not  recover.  •  *  •  Look  to 
the  evidence  and  see  whether  a  prudent  person 
would  have  acted  like  the  plaintiff  did,  and 
whether  he  used  this  ordinary  care" — the  error, 
if  any,  waa  not  only  cured,  but  the  instruction 
as  a  whole  was  favorable  to  the  defendant,  and 
it  will  not  be  heard  to  complain. 

[Ed.  Note.— For  other  cases,  see  Trial,  C3ent 
JWg.  I  709.] 

4.  Tbial  *=>266(l)—lNSTKTrcTioN»— Request. 

The  fourth  arid  last  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  is  based  on  a 
failure  by  the  court  to  charge,  although  no 
request  for  same  was  tendered.  The  charge 
when  considered  as  a  whole  was  a  full,  fair,  and 
impartial  presentation  of  the  law  applicable 
to  the  facts,  and  if  the  railway  company  desired 
any  further  or  fuller  instruction  on  any  partio 
ular  question,  it  should  have  made  a  timely 
written  request  therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S§  628,  633.] 

6.  ApFKAZi  ANO  Ebbob  •s»1001(1)— Rkvikw— 

Vebdiot. 
There  was  some  evidence  to  support  the  ver* 
diet,  which  has  been  approved  by  the  trial  judge, 
and  this  court  haa  no  power  to  interfere  with 
same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3928-3933.] 

Error  from  City  Court  of  £loyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  W.  A.  Weatherby  against  the 
Southern  RaUway  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

iHamllton  &  Hamilton  and  O.  I.  Carey,  all 
of  Rome,  and  Maddox,  McCamy  &  Shumate. 
of  Dalton,  for  plaintiff  in  error.  Harris  ft 
Harris,  of  Rome,  for  defendant  in  error. 

WADES,  O.  J.    Jndgmoit  afBnned. 

GEORGE  and  LDEE,  JJ.,  concur. 
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(2ft  Ga.  App.  StO) 

W.  W.  KIMBAM,  CO.  v.  ROGEBS. 

CNo.  802a) 

(Court  of  Appeal!  of  Georgia,  Division  No.  1. 
Jane  27,  1917.) 

(ByUabua  ly  the  Court.) 

1.  liARDLOHD    AND   TENANT   «=>270{3)  —  Dl8- 

tsKss  Wabbant— AmoAviTi 
A  distress  warrant  may  be  iasued  by  any 
justiee  of  the  peace  in  the  county  in  which  the 
defendant  residea  or  has  property.  Unless  one 
or  the  other  juriadictional  fact  is  set  up,  orig- 
inally or  by  amendment  in  the  affidavit  upon 
wliich  the  warrant  is  based,  the  warrant  is  void. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  1104-1106,  1108-1113.] 

2.  I/ANDLOBD    AND    TSNANX    «=>270(4)  —  DlB - 

TBKss  Wabbant— VnairicATioN. 
Where  an  affidavit  upon  which  a  distress 
warrant  is  issued  by  a  justice  of  the  peace  al- 
leges that  the  defendant  resides  in  the  county, 
and  by  amendment  this  allegation  is  stridien 
from  the  affidavit  and  in  lieu  thereof  the  juris- 
dicticmal  allegation  substituted  that  the  defend- 
ant owns  property  in  the  county,  the  amend- 
ment, in  so  far  as  it  seeks  to  add  or  substitute  a 
distinct  jurisdictional  allegation  for  that  wigi- 
nally  made  and  upon  which  the  warrant  was 
originally  baaed,  should  be  verified  in  accordance 
with  the  requirements  of  section  5390.  Civ.  Code 
1910,  relating  to  the  original  affidavit. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {  1107.] 

3.  Landlord   and   Tenant   «:s»270(4)— Dm- 

TBESS    WABBANT— AmDAVIT— DBMUKBKB.' 

The  only  jurisdictional  fact  alleged  in  the 
original  affidavit  being  stricken  by  amendment, 
and  the  amendment  attempting  to  substitute 
therefor  a  distinct  and  different  jurisdictional 
allegation  not  being  made  under  oath,  the  trial 
judge  erred  in  overruling  the  demurrer  inter- 
posed on  this  ground ;  and  the  farther  proceed- 
ings were  nugatory. 

[Ed.  Note.— For  other  cases,  see  Landlord  (md 
Tenant,  CSent.  D^.  |  1107.] 

Brror  from  (31ty  Ck>art  of  Statesboro;  Be- 
mer  Proctor,  Judge. 

Action  by  B.  A-  Rogers  against  the  W.  W. 
Kimball  Company,  In  which  plaintiff  took  out 
a  distress  warr.int  Demurrer  overruled,  and 
defendant  brings  error.    Reversed. 

See,  also,  17  Ga.  App.  602,  87  S.  E.  818. 

Francis  B.  Hunter  and  J.  J.  El  Anderson, 
both  of  Statesboro,  for  plaintifl  in  error. 
Fired  T.  Uinier,  of  Statesboro,  for  defendant 
in  error. 


WADE,  C.  J.  [1]  "Any  person  who  may 
have  rent  dne  may,  by  himself,  his  agent,  or 
attorney,  make  application  to  any  justice  of 
the  peace  within  the  county  where  his  debtor 
may  reside,  or  where  his  property  may  be 
found,  and  obtain  from  such  justice  a  dis- 
tress warrant  for  the  sum  claimed  to  be  due, 
on  the  oath  of  the  principal,  his  agent,  or  at- 
torney, in  writing,"  etc.  Civil  Code  1910,  { 
5390.  An  allegation  either  that  the  debtor 
resides  in  the  county  where  the  application 
for  a  distress  warrant  Is  made  or  that  he 
has  property  therein  is  essential  to  show 
jurisdiction.  "A  justice  of  the  peace  having 
issued  a  distress  warrant  for  rent  In  the 


year  1886  [before  the  enactment  of  the  stat- 
ute as  to  the  amendment  of  such  affidavits], 
and  neither  the  warrant  nor  the  affidavit  on 
which  it  was  based  disclosing  that  the  tenant 
resided  within  the  county  or  bad  property 
therdn,  the  warrant  was  void  for  failure  to 
show  any  Juriadictional  fact  on  which  the 
power  of  the  justloe  to  issue  It  depended. 
Code  [1882]  f  4082  [Code  1805,  |  4818;  Code 
1910,  I  5390]."  Cohen  t.  dandier,  88  Ga. 
207,  14  S.  E.  193  (l). 

[2]  Since  the  act  of  1887,  appearing  in  the 
Civil  Code  of  1910  as  section  6706.  "all  afB- 
davlts  that  are  the  foundation  of  legal  pro- 
ceedings •  *  •  shall  be  amendable  to 
the  same  extent  as  ordinary  declarations," 
even  to  the  extent  of  adding  vital  and  nec- 
essary averments.  Reese  v.  Walker,  89  Ga. 
72,  14  S.  E.  888  (1).  But  while  an  essenttal 
jurisdictional  fact  may  now  be  added  by 
amendment,  sach  An  amendment  must  be 
duly  verified,  to  supply  a  sufficient  basis 
for  the  warrant  resting  thereon.  No  reason 
appears  why  essential  allegations  of  fact  In 
the  original  affidavit  may  not  be  stricken 
therefrom  by  an  unverified  amendment, 
whidi  Is  allowed  by  the  court,  but  is  pro- 
posed or  offered  by  the  plaintiff;  but,  to  the 
omttrary,  no  essential  or  jurisdictional  fact 
can  be  added  to  such  original  affid&vlt,  over 
the  objection  of  the  defendant,  except  by 
complying  with  the  same  requirements  fixed 
by  law  for  the  veriflcatlan  under  oath  of  the 
averments  upon  which  a  distress  warrant  is 
authorized  to  issu&  In  the  case  of  Bryant  ▼. 
Mercier,  82  Ga.  409,  9  S.  E.  166,  the  affidavit 
for  a  distress  warrant  to  enforce  a  land- 
l<Mxl's  general  lien  was  made  on  the  29th  of 
October,  3887,  after  the  adoption  on  October 
5,  1887,  of  the  aforesaid  act  of  1887  relating 
to  amendments,  now  found  in  section  5706 
of  the  Cilvil  Code  of  1910,  and  the  Supreme 
Court  held  that  the  court  properly  granted, 
leave  to  amend  the  original  affidavit  upon 
which  the  warrant  was  issued  by  alleging  as 
a  basis  for  the  warrant  that  the  defendant 
therein  named  had  property  In  the  county 
where  the  warrant  was  sued  out  at  the  date 
of  the  original  affidavit  and  warrant  An 
inspection  of  the  original  record  in  that  case 
discloses  that  the  amendment  referred  to  in 
the  opinion  was  made  imder  oath.  The 
original  affidavit  in  the  case  under  considera- 
tion set  out  that  "W.  W.  Kimball  Company, 
of  said  county  and  state  [the  affidavit  be- 
ing made  in  Georgia,  Bulloch  county]  is  in- 
debted to  said  B.  A.  Rogers,"  etc  The 
amendment  allowed  by  the  court  struck  out 
the  word  "of  after  the  name  "W.  W.  Kimball 
Company"  and  inserted  in  lieu  of  the  word 
"of  the  following  words;  "who  owns  prop- 
erty in."  The  jurisdiction  of  the  justice  ot 
the  peace  to  issue  the  distress  warrant  waa 
originally  based  on  the  allegation  in  the  af- 
fidavit as  made  that  the  W.  W.  Kimball  Com- 
pany was  a  resident  of  the  county  of  Bul- 
loch.   The  amendment  striking  the  word  "of," 
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before  tbe  words  "said  county  and  state,"  re- 
moved therefrom  tbe  sole  allegation  in  the 
affidavit  which  gave  tbe  Jnstlce  of  tbe  peace 
Jarlsdlction  to  issue  the  warrant,  and  when 
the  words,  "who  owns  property  in,"  were  by 
amendment  Inserted  before  "said  county  and 
state,"  in  lieu  of  t^e  original  allegation,  and 
tbe  ground  thus  changed  upon  which  tbe  Ju- 
risdiction of  tbe  officer  to  Issue  tbe  warrant 
depended,  tbe  amendment  sbould  itself  have 
been  verified,  at  least  so  far  as  this  allega- 
tion was  concerned,  in  accordance  with  the 
requirements  of  said  section  5390  as  to  the 
original  affidavit 

[3]  Without  either  Jurisdictional  fact  be- 
ing alleged  that  tbe  defendant  resided  In  tbe 
county  of  Bulloch  or  had  property  therein, 
tbe  warrant  was  absolutely  void  (Cohen  v. 
dandier,  stipra);  and  where  tbe  only  fact  al- 
leged In  the  affidavit  to  give  Jurisdiction,  to 
wit,  the  residence  of  the  defendant  In  tbe 
county  where  the  warrant  issued,  was  strick- 
en upon  motion  for  the  plaintiff  by  amend- 
ment, the  entire  proceeding  was  thereby  ren- 
dered void.  In  the  absence  of  an  amendment 
ander  oath  asserting  such  other  facts  as 
would  themselves  show  such  Jurisdiction. 
The  law  requires  an  affidavit  as  a  basis  for 
the  enforcement  of  tbe  harsh  remedy  fur- 
nished by  a  distress  warrant,  and  every  es- 
sential averment  in  the  required  basis  for 
this  summary  proceeding  must  be  supported 
Jay  an  oath,  whether  such  essential  averment 
be  originally  made  or  added  by  an  amend- 
ment. 

Tbe  UU  of  exceptions  refers  to  a  special  de- 
murrer Interposed  by  the  defendant  company 
to  the  "distress  warrant,  the  affidavit  upon 
which  it  was  based,  the  amendment  to  said 
affidavit,"  etc,  and  furtber  specifies  as  ma- 
terial various  parts  of  tbe  record  "which  are 
bereto  referred  to  and  made  a  i«rt  of  this 
bill  of  exceptions,"  Including  "all  special  de- 
murrers, with  all  entries  thereon,  and  excep- 
tions pendiente  lite  and  certificate  of  same, 
all  marked  'Exhibit  D.' "  "Exhibit  D,"  which 
fs  attached  to  the  bill  of  exceptions,  and  pre- 
cedes the  Judge's  certificate  thereto  (which 
certificate  recites  that  the  bill  of  exceptions 
"Is  true  and  correct,  and  specifies  and  has 
attached  thereto  all  evidence  and  parts  of 
the  record  material  to  a  clear  understanding 
of  the  errors  complained  of),  is  itself  enti- 
tled, "demurrer  to  distress  warrant  as  amend- 
ed." This  demurrer  Includes,  among  other 
things,  an  objection  to  tbe  amendment  of  the 
original  affidavit,  wbi(^  appears  to  have  been 
tbe  only  amendment  offered  In  tbe  case,  be- 
cause the  same  was  not  sworn  to  as  required 
by  law.  This  distinctly  brought  Into  question 
tbe  propriety  of  allowing  this  amendment  in 
the  absence  of  any  verification  thereof.  An 
additional  transcript  which  seeks  to  contra- 
dict In  effect  the  truth  of  tbe  bill  of  excep- 
tlcMis,  and  which  was  forwarded  by  the  clerk 
of  tbe  trial  court  to  this  court  separately 
and  independently,  can  neither  be  filed  in 


connection  with  the  record  in  this  case  nor 
be  considered  in  determining  the  issues  pre- 
sented by  tbe  record,  actually  approved  by 
the  trial  Judge. 

Since  the  court  erred  in  allowing  the 
amendment  setting  up  an  independent  Juris- 
dictional fact,  without  which  (after  the  al- 
legations to  the  residence  of  the  defendant  in 
tbe  county  where  the  warrant  Issued  had  been 
stricken)  the  proceeding  was  void,  what  fol- 
lowed need  not  be  considered,  as  it  was  al- 
together nugatory. 

Judgment  reversed. 

6E0&GB  and  LUKE,  JJ.,  concur. 


(20    Oa.    App.    302) 

OOIiB  et  aL  v.  JORDAN.     (No.  8132.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

June  18,  ldl7.) 

(BvUaiu*  fry  th«  Oovrt.) 
BxKctrroBS  and  Administrators   ®=»21(2)— 

Petition  fob  Appointment — Strikino  o* 

Caveat. 
It  is  not  error  for  tbe  court  to  strike,  for 
legal  insufficiency,  a  caveat  to  a  petition  for 
the  appointment  of  an  administrator,  next  of 
kin  and  beneficially  interested,  with  will  an- 
nexed, when  it  is  not  alleged  in  the  caveat  that 
the  petitioner  la  neither  of  kin  to  the  deceased 
nor  beneficially  interested  in  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  113.] 

Error  from  Superior  Court,  Haralson  Coun- 
ty;   A.  L.  Bartlett,  Jndjge. 

Petition  by  Grover  Jordan  for  letters  of 
administration  with  the  will  annexed  upon 
the  estate  of  J.  M.  Jordan,  deceased,  with 
caveat  by  A.  B.  Cole  and  another.  Caveat 
struck,  and  caveators  bring  error.    Affirmed. 

M.  J.  Head,  of  Tallapoosa,  for  plalfitlffs 
In  error.  (Griffith  ft  Matthews,  of  Buchanan, 
for  defendant  ID  error. 

LUKE,  J.  Grover  Jordan  filed  with  tbe 
ordinary  of  Haralson  county  a  petition  for 
letters  of  administration  with  will  annexed 
upon  the  estate  of  J.  M.  Jordan,  alleging  that 
be  is  next  of  kin  to  the  deceased,  etc.  A  B. 
Cole  and  M.  J.  Head  filed  a  caveat  on  the 
following  grounds: 

(1)  That  "objectors  own  five  shares  of  the  es- 
tate, and  are  entitled  to  one-half  of  said  es- 
tate, there  being  only  ten  shares,  and  that  the 
applicant,  Grover  Jordan,  owns  only  one  share, 
thereot  (2)  That  said  Jordan  is  not  other- 
wise qualified;  that  he  has  been  in  posses- 
sion of  the  estate  for  several  years,  and  is  debt- 
or to  said  estate,  in  a  large  amount  for  r«at. 
(3)  That,  being  the  owner  of  the  said  five  shareik 
they  are  entitled  to  the  administration  on  said 
estate." 

The  court  upon  motion  struck  the  objec- 
tion to  the  appointment  of  Jordan,  and  the 
caveators  except.  Tbe  court  did  not  err  In 
striking  tbe  caveat  for  its  legal  insufficiency. 

Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 
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(20  Oa.  App.  334) 

FREEMAN  v.  BANK  OF  LA  FAYETTE  et  aL 

(No.  8122.) 

(Court  of  Appeals  of  Georgia,  Divisloii  No.  2. 

June  18,  1917.) 

(Sullahut  hv  the  Court.) 
Jttdouent  «=>503— Conclusiveness— Golult- 

ERAL  Attack. 
Where  a  judgment  of  a  court  of  general  ju- 
risdiction, rendered  in  a  ca^e  in  which  the  court 
had  juriBdlcti<xi  of  the  parties  and  of  the  subject- 
matter  of  the  litigation,  is  in  part  an  adjudica- 
tion upon  a  matter  which  was  not  included  in 
the  pleadings,  but  which  b?  consent  was  irregu- 
larly presented  for  determination  in  the  case, 
that  part  of  the  judgment  is  not  subject  to  col- 
lateral attack  as  being  absolutely  void,  if  by 
amendment  of  the  pleading  the  irregularity  could 
bare  been  cured. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  943.] 

Error  from  Superior  Court,  Walker  Coun- 
ty;   Moses  Wright,  Judga 

Action  between  L.  R.  Freeman,  receiver, 
and  the  Bank  of  La  Fayette  and  others. 
There  was  a-  Judgment  for  the  latter,  and 
the  former  brings  error.     Affirmed. 

Rosser  &  Shaw,  of  La  Fayette,  for  plaintiff 
In  error.  Shattuck  &  Shattuck  and  Earl 
Jackson,  all  of  La  Fayette,  for  defendants 
In  error. 

JENKINS,  J.  This  is  a  pi^oceedlng  brought 
by  the  plaintiff  as  receiver.  In  which  he 
claims  a  surplus  fund  in  the  hands  of  the  sher- 
iff, arising  from  the  sale  of  certain  real  es- 
tate. In  order  to  dispose  fully  of  the  Issue 
made  in  the  court  below^  it  is  only  necessary 
for  us  to  decide  the  one  question  as  to  wheth- 
er or  not  a  certain  judgment  of  the  superior 
court,  rendered  In  favor  of  M.  M.  Hedges 
against  S.  A.  Hunt,  Jr.,  and  R.  N.  Didcerson, 
under  which  the  property  was  sold,  is  void, 
in  so  far  as  by  its  terms  it  Is  a  judgment 
against  the  former  as  principal  and  the  latter 
as  surety  on  the  note  which  .was  the  basis 
of  the  judgment  It  appears  that  the  note 
mentioned  was  signed  by  both  Hunt  and 
Dickerson,  apparently  as  principals,  and 
both  of  the  makers  executed  a  deed  to  the 
land  as  security  for  the  debt  The  petition 
in  the  suit  on  the  note  was  against  both 
Hunt  and  DJdterson  without  in  any  way  in- 
dicating that  Dickerson  was  surety.  The  fol- 
lowing statement,  however,  is  contained  in 
the  judgment  rendered  in  the  present  pro- 
ceeding: 

"It  being  made  to  appear  before  me  that  by 
consent  of  the  plaintiff's  attorney  in  the  case  of 
M.  M.  Hedges  v.  S.  A.  Hunt  Jr.,  and  R.  N. 
Dickerson,  that  R.  N.  Dickerson  was  permitted 
to  show  that  he  was  only  security  on  the  note 
of  M.  M.  Hedges,  the  court  now  holds  that  the 
court  bad  jurisdiction  in  said  case  to  render  the 
judgment." 

It  is  not  contended  that  in  the  suit  in 
which  the  Hedges  Judgment  tvas  obtained  a 
plea  of  suretyship  was  filed  by  Dickerson,  or 
that  any  notice  of  his  Intention  to  make 


such  proof  was  given  by  him  to  the  principal. 
The  Judgment  in  that  suit  recites  that  the 
case  was  In  default  After  the  execution  of 
the  note  and  the  deed  to  Hedges,  Hunt  con- 
veyed to  the  plaintiff  his  Interest  in  the  land 
as  security  for  a  debt  due  by  blm  to  the  plain- 
tiff, while  Dickerson  in  like  manner  convey- 
ed his  interest  in  the  land  to  the  defendant. 
In  the  contest  over  the  surplus  arising  from 
the  sale  of  this  land  under  the  Hedges  fi.  fa., 
the  plaintiff  now  contends  that  the  entire 
interest  of  Hunt  and  Dickerson  in  the  land 
was  subject  in  equal  manner  to  the  payment 
of  the  Hedges  Judgment,  while  the  defendant 
Insists  that  the  rule  which  would  obtain 
under  the  provision  of  the  judgment  by  which 
Dickerson  was  adjudged  liable  as  security  on- 
ly should  apply. 

It  is  insisted  by  the  plaintiff  that  as  far 
as  the  Judgment  is  by  its  terms  a  judgment 
against  Hunt  as  principal  and  Dickerson  as 
surety,  it  is,  under  the  pleadings  in  that  case, 
absolutely  void  and  subject  to  collateral  at- 
tack in  the  present  proceeding,  under  the 
provisions  of  the  Code,  in  which  It  is  de- 
clared : 

"The  judgment  of  a  court  having  no  jurisdic- 
tion of  the  person  and  subject-matter,  or  void 
for  any  other  cause,  is  a  mere  nullity,  and  may 
be  so  held  in  any  court  when  it  becomes  mate- 
rial to  the  interest  of  the  parties  to  consider  it" 
Civ.  Code  1910,  §  5064. 

"A  judgment  that  is  void  may  be  attacked  in 
any  court,  and  by  anybody.     In  all  other  cases - 
judgments  cannot  be  impeached  collaterally,  but 
must  be  set  aside  by  the  court  rendering  them." 
Id.  {  596S. 

It  is  urged  by  the  plaintiff  that  In  order 
for  that  portion  of  the  Hedges  judgment 
which  relates  to  the  suretyship  of  Diekersoa 
to  be  valid,  the  latter  must  have  given  the 
notice  required  by  Civ.  Code  1910,  {  3556. 
and  must  have  pleaded  and  proved  his  sure- 
tyship In  that  proceeding.  In  support  of 
this  contention,  the  decision  in  the  case  of 
Carlton  v.  White,  99  6a.  384,  387,  27  S..E. 
7W,  705,  is  cited,  in  which  the  court  said : 

"If  one  sued  as  a  principal  claim  to  be  a  sure- 
ty only,  and  the  fact  of  suretyship  does  not  ap- 
pear on  the  face  of  the  contract  this  fact  may 
be  proved  by  parol  as  against  the  real  principal, 
and  the  true  status  of  the  alleged  suretyship  de- 
fined in  the  judgment,  provided,  before  judgment, 
the  surety  shall  give  notice  to  the  principal  or 
bis  intention  to  make  such  proof.  In  order, 
however,  for  one  to  avail  himself  of  the  provi- 
sions of  this  statute,  he  must  plead  and  prove 
his  suretyship.  The  records  of  the  court  stand 
as  a  memorial  of  its  judgments,  and  it  is  there- 
fore essential  that  when  one  seeks  affirmative 
relief  from  a  court,  his  pleadings  should  be  so 
moulded  as  to  authorize  the  rendition  of  a  judg- 
ment in  his  favor.  Courts  are  not  authorized  to 
grant  relief  where  none  is  prayed,  and  there- 
fore an  omission  to  ask  relief  is  equivalent  to 
an  admission  that  none  is  desired.  Under  the 
plea  filed  in  the  present  case  the  real  relation  of 
the  apparent  prmcipal  of  the  paper  to  the  in- 
dorser  was  that  of  surety  only,  and  as  between 
these  two,  upon  proper  pleadings,  he  would  have 
been  entitled  to  have  had  the  verdict  so  moulded. 
The  notice  required  by  the  statute  is  necessary 
to  enable  him  to  offer  parol  evidence  of  the  fact 
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upon  which  the  relief  allowed  is  granted,  but 
without  the  pleadings  to  support  it,  the  eridence 
vould  not  be  admissible,  even  though  the  notice 
had  been  given.  It  therefore  follows  that,  in 
the  absence  of  a  prayer  in  the  plea  asking  for 
independent  affirmative  relief,  the  court  did  not 
err  in  the  rendition  of  its  ludgment,  notwith- 
standing the  fact  that  the  alleged  principal  was 
a  surety  only;  and  it  is  clear  from  what  we 
have  heretofore  said  that  no  error  was  com- 
mitted in  overruling  the  defendant's  motion  for  a 
new  trial." 

It  is  thus  urged  that  since,  in  the  suit  on 
th(|  note  of  Hunt  and  Dlckerson,^tlie  latter 
failed  to  give  the  statutory  notice  referred 
to,  and  failed  to  enter  his  plea  of  suretyship, 
the  court  in  that  case  was  without  jurisdic- 
tion to  adjudicate  that  Dickersou's  liability 
was  that  of  a  surety  only,  and  that  in  so  far 
as  the  judgment  readered  therein  is  an  adju- 
dication to  that  effect.  It  is  absolutely  void. 
In  support  of  this  contention,  counsel,  in 
their  able  and  learned  brief,  cite  Munday  v. 
Tail,  34  N.  J.  Law.  418;  Johnson  v.  McKin- 
son,  54  Fla.  221,  45  South.  23,  13  L.  R.  A.  (N. 
S.)  874,  127  Am.  St.  Rep.  135 ;  23  Cyc.  816, 
^18,  820 ;  Reynolds  t.  Stockton,  140  U.  S.  254, 
U  Sup.  Ct  773,  35  L.  Ed.  464;  Janney  t. 
Spedden,  38  Mo.  395 ;  Lincoln  National  Bank 
v.  Virgin,  36  Neb.  735,  55  N.  W.  218,  38  Am. 
St  Bep.  747;  Caapp  v.  McCabe,  155  X.  Y.  525, 
50  N.  B.  274;  Straight  v.  Harris,  14  Wis.  509; 
Sache  T.  Wallace,  101  Minn.  160,  112  N.  W. 
386, 11  L.  R.  A.  (N.  S.)  803,  118  Am.  St  Rep. 
612,  11  Ann.  Cas.  348;  Milner  v.  Mutual  Ben- 
efit BIdg.  Ass'n,  104  6a.  101,  30  S.  E.  648. 
Had  the  plaintiff  in  the  Hedges  Case  not 
waived  the  form  of  the  judgment  now  com- 
plained of  by  consenting  thereto,  it  Is  appar- 
ent that  under  the  ruling  in  the  case  of  Carl- 
ton V.  White,  supra,  he  would  not  have  been 
bound  thereby,  on  exceptions  taken  on  such 
ground.  We  do  not  think  the  ruling  In  Wolfe 
T.  Kennedy,  03  Ga.  220,  18  S.  E.  433  (3),  is  in 
conflict  with  this  statement  In  that  case 
judgment  was  entered  against  the  surety  as 
such  on  a  statutory  bail  trover  bond  which 
did  not  so  designate  him,  but  It  might  still 
be  reasonably  said  that  the  record  itself 
would  disclose  such  true  relationship.  In  the 
Hedges  suit  the  form  of  the  judgment  was 
not  only  not  objected  to  or  appealed  from, 
but  the  plaintiff  specifically  assented  there- 
to; and  therefore  It  certainly  bound  the 
plaintiff.  GalnesviUe  &  N.  W.  R,  Co.  v.  Gal- 
loway, 17  Ga.  App.  702,  87  S.  E.  1093  (3).  Is 
it  as  to  the  part  in  question,  void  and  sub- 
ject to  collateral  attack  by  third  persons 
who  may  hare  an  interest  in  asserting  its 
toralldlty? 

It  is  not  contended  that  the  court  did  not 
have  jurisdiction,  in  the  broad  sense,  of  the 
parties  and  of  the  subject-matter  of  the  liti- 
gation; the  contention  is  only  that  It  was 
without  jurisdiction  of  that  part  of  the  mat- 
ter embraced  in  its  judgment  as  to  which  no 
pleadings  were  presented,  and  for  that  reason 
only.  The  waiver  made  by  the  plaintiff  per- 
tahied  to  the  matter  of  pleadings  only,  and  to 
such  matter  orjy  as  the  plaintiff  himself 


might  have  set  up  by  amendment  While 
parties  cannot  by  consent  give  jurisdiction 
to  the  court  as  to  the  subject-matter  of  the 
suit,  when  the  court  is  wholly  without  juris- 
diction (av.  Code  1010,  S  5663;  Dix  v.  Dls, 
132  Ga.  630,  64  S.  E.  790),  still  where  the 
pleadings  are  such  as  authorized  a  legal  judg- 
ment, the  mere  waiver  by  the  plaintiff  of  a 
particular  pleading,  on  the  part  of  the  de- 
fendant is  not  one  Involving  the  Jutlsdiction 
of  the  court,  but  relates  rather  to  how  the 
court  should  exercise  the  jurisdiction  it  im- 
doubtedly  has,  both  of  the  person  and  the 
subject-matter  before  it.  Where  a  court  of 
general  jurisdiction  renders  judgment  in  a 
proceeding  within  the  sphere  of  its  authority, 
every  presumption  in  favor  of  its  jurisdic- 
tion- will  be  indulged,  and  It  Is  not  necessary 
that  all  facts  essential  thereto  shall  alBrma- 
tlvely  ai^ear.  Dunagan  v.  Stadler,  101  Ga. 
474,  479,  29  S.  E.  440.  See  a  collation  of  au- 
t;horities  upon  this  subject  in  8  Ena  Dig.  Ga. 
Rep.  218.  While  this  is  true,  still  where  It 
affirmatively  appears  from  recitals  in  the 
record  that  the  court  did  not  in  fact  have  Ju- 
risdiction, a  judgment  in  such  a  case  will  not 
be  treated  as  valid.  Head  v.  Bridges,  67  Ga. 
233 ;  Barclay  v.  Kimsey,  72  Ga.  725;  Jones  v. 
Smith,  120  Ga.  642.  48  S.  B.  134;  Franklin 
County  V.  Crow,  128  Ga.  458,  67  a  El  784. 
But  where  the  court  Is  one  of  general  juris- 
diction and  the  person  and  the  subject-matter 
are  within  the  sphere  of  its  general  authori- 
ty, the  first  thing  which  in  any  case  It  is  call- 
ed upon  to  decide  is  the  question  of  Its  own 
jurisdiction,  and  such  a  decision  must  be  im- 
plied when  it  takes  control  and  renders  judg- 
ment, whether  it  so  ai^ears  upon  the  record 
or  not  Mayer  t.  Hover,  81  Ga.  308,  7  S.  ,B. 
562;  Milner  v.  Neel,  114  Ga.  118,  121.  39  S.  E. 
890.  When  such  a  question  Is  brought  to  the 
attention  of  the  court  and  a  decision  is  made 
in  fayor  of  its  jurisdiction.  It  does  not  mat- 
ter that  the  decision  may  be  erroneous  so  far 
as  the  validity  of  the  judgment  Is  concerned. 
Ga.  R.  R.  &  Banking  Co.  t.  Pendleton,  87 
Ga.  751,  13  S.  B.  822 ;  Everett  v.  Westmore- 
land, 02  Ga.  670.  673,  19  S.  E.  37;  Crow  v. 
American  Mortgage  Co.,  92  Ga.  815,  19  S.  B. 
31;  Manning  v.  Weyman,  99  Ga.  59,  26  S.  E. 
58;  Griffin  v.  Smyly,  105  Ga.  475,  30  8.  B. 
416;  Bush  V.  Bank  of  Thomasville,  111  Ga. 
664,  666,  36  S.  E.  900.  If  the  Judgment  was 
merely  irregular  and  not  void,  it  is  well  set- 
tled under  the  law  of  the  Code  and  by  nu- 
merous decisions  of  our  courts  that  It  cannot 
be  collaterally  attacked  for  such  cause. 
Counsel  for  the  plaintiff  recognize  this  dis- 
tinction, but  insist  that  as  to  the  adjudica- 
tion complained  of,  the  judgment  was  not 
simply  irregularly  granted,  but,  for  the  rea- 
son stated,  was  absolutely  void. 

It  has  been  said  that  one  of  the  tests  to  be 
applied  in  determining  whether  a  Judgment 
Is  void,  and  therefore  a  nullity,  Is  whether.  If 
the  party  attacking  it  had  been  a  party  there- 
to, a  motion  in  arrest  could  have  been  sus- 
tained for  defects  appearing  In  the  face  of 
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ttte  pleadings,  wblch  could  not  bave  been 
aided  by  amendment  or  cared  by  vetdlct 
Ctaapman  ▼.  Taliaferro,  1  Oa.  App.  235,  238, 
58  S.  EV.  128.  Wben,  by  consent  of  tbe  plain- 
tiff, Dlckerson  "was  permitted  to  sbow  tbat 
be  was  only  surety,"  It  was  oitlrely  within 
tbe  rights  of  the  plaintiff  to  amend  bis  peti- 
tion In  order  to  make  It  conform  to  the  tme 
status  of  the  facta  In  the  case.  It  was  held 
In  the  case  of  Stanford  t.  Bradford,  4S  Oa. 
97,  that: 

"In  an  iasne  formed  on  a  motion  to  distribute 
money  between  judgments  one  plaintiff  in  fi.  fa. 
cannot  attack  the  judgment  of  another  plaintiff 
in  fi.  fa.,  on  the  ground  of  irregularities  previ- 
ous to  the  judgment;  the  defects  to  be  subject  to 
his  objection  must  be  such  as  are  not  amend 
able." 

We  therefore  think  that,  the  court  having 
assumed  Jurisdiction  of  the  subject-matter 
upon  a  presentation  thereof  which,  though  ir- 
r^ularly  made,  could. have  been  made  In  the 
pleading  by  amendment,  the  judgment  is  not 
▼old,  and  consequently  Is  not  subject  to  col- 
lateral attack. 

Judgment  affirmed, 

BROYLiBS,  P.  J.,  and  BLOODWORTH,  3., 
cwcor. 

(20   Ga.    App.    403) 

McKAY  V.  ROWLAND  &  CX).    (No.  8593.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jun«  27, 1917.) 

(Byttahvt  ly  the  Court.) 

1.  Justices  or  nns  Pkacb  «=»1G6(3)  —  Re- 
view—Cebtiobaki— Appeal  TO  JUBY. 

"Where  a  case  in  which  there  are  no  con- 
tested issues  of  fact  is  tried  in  a  justice's  court, 
the  judgment  of  the  justice  rendered  therein 
is  reviewable  by  certiorari.  Though  the  amount 
claimed  in  such  a  case  is  less  than  $50,  tbe  same 
may  be  carried  by  certiorari  to  the  superior 
court  without  appealing  to  a  jury  In  the  jus- 
tice's court"  Grimsley  v.  Alexander,  106  Ga. 
166,  32  S.  £.  24  a).  See,  also,  Toole  v.  Gdmpnd- 
son,  104  Ga.  776,  783,  31  S.  El  25  (4) ;  W.  & 
A.  Railroad  Co.  v.  Pitts,  79  Ga.  532,  4  S.  E. 
921 ;  Cruse  v.  Southern  Er.  Co.,  72  Ga.  184(1) ; 
Boroughs  v.  White,  69  Ga.  841(1).  There  were 
no  contested  issues  of  fact  in  tnis  case ;  and 
tbe  judgment  of  the  justice  in  a  suit  for  the 
sum  of  $35  principal,  besides  interest  and  cost, 
was  reviewable  by  certiorari.  The  petition  for 
certiorari  only  presented  for  determmation  the 
correctness  of  the  legal  deductions  drawn  by  the 
trial  magistrate  from  facts  established  by  the 
sole  witness  introduced  and  not  controverted  in 
'any  manner. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent.  Dig.  S   766.] 

2.  GABNiSHKsnT    «s>4J.  —  Oabnibhees  —  IR- 

DEBTXDNE88. 

The  undisputed  testimony^  showed  that  at 
the  time  the  summons  of  garnishment  was  serv- 
ed, and  at  tiie  time  the  issue  created  by  a  trav- 
erse  to  the  answer  of  the  garnishees  was  tried 
the  ^mishees  were  not  indebted  to  the  defend- 
ant in  any  amount,  as  under  his  contract  with 
them  he  would  receive,  at  the  end  of  the  cur- 
rent year,  a  certain  percentage  on  all  seed  sold 
by  him  for  the  garnishees,  after  deducting  there- 
from any  losses  incurred ;  that  "he  was  not  to 
be  paid  anything  until  the  year  was  up,  and  it 
is  impossible  for  the  profits  to  be  determined  be- 
fore that  time"  ;   that  nothing  had  been  paid  the 


defendant  between  the  date  of  the  summons  of 
garnishment  and  the  filing  of  their  answer  den.v- 
ing  indebtedness ;  and  that  the  garnishees  owed 
the  defendant  nothing  whatever. 

(Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  {{  78-81.] 
3.  JimispicTiON  OF  Cebtiorabi. 

The  jud^e  of  the  superior  court  properly 
entertained  jurisdiction  of  the  certiorari,  and 
correctly  sustained  the  same. 

Error  from  Superior  C!ourt,  Bichm<«d 
County;   H.  O.  Hammond,  Judg& 

Action  between  Albert  UcKay  and  Row- 
land &  Co.,  begun  in  Justice  court.  Petition 
to  the  superior  court  for  a  writ  of  certiorari 
was  sustained,  and  McKay  brings  error.  Af- 
firmed. 

EL  Foster  Brlgham  and  Paul  T.  Chance, 
both  of  Augusta,  for  plaintiff  In  error.  W. 
Inman  Curry,  of  Augusta,  for  defendants  In 
error. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20  Ga.  App.  a?) 
HADEJN  T.  AUBREY.     (Ho.  8388.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  18,  1917,) 

(Byliaiut  by  the  Court.) 
1.  Fbaud  «=s>41— LniiTATioN  or  AonoKB  ®=> 
177(3)— SuTFiciENCT  or  Petitior. 
^Aubrey,  as  administrator,  brought  suit 
against  Georgia  Title  Guarantors'  Company,  and 
Haden,  upon  the  following  contract,  to  wit:  "It 
is  this  day  agreed  bv  and  between  (3.  H.  Au- 
brey, admmistrator  de  bonis  non  of  tbe  estate 
of  John  Forsyth,  deceased,  of  the  one  part,  and 
th6  Georgia  Title  Guarantors'  Company,  a  cor- 
poration of  Fulton  coun^,  Ga.,  of  the  other 
part,  that  said  company  will,  at  its  own  ex- 
pense, investigate  the  titles  and  the  phydcal  con- 
dition of  the  lands  to  which  the  estate  or  heirs 
of  John  Forsyth  appear  to  have  title,  located 
in  originally  Appling,  now  Clinch,  Echols,  and 
Wkre  counties,  Ga.,  and  such  other  lands  as 
may  appear  to  bdong  to  said  John  Forsyth's 
heirs  or  estste,  located  in  other  parts  of  Georgia, 
and  not  in  possession  of  any  of  said  heirs  or 
said  estate.  Said  company  will  further  under- 
take to  take  possession  of  said  lands  for  said  es- 
tate, or  to  sell  the  same,  or,  where  necessary,  to 
recover  the  same,  said  company  paying  all  law- 
yer's fees,  or  other  expenses  ccmnected  therewith, 
except  actual  court  cost.  For  this  service  said 
company  shall  have  one-half  of  all  recoveries, 
either  in  land  or  money,  arising  out  of  this 
contract,  court  cost  to  be  first  deducted.  This 
agreement  does  not  include  Wayne  or  Charlton 
county  lands.  [Signed]  G.  H.  Aubrey,  Admin- 
istrator De  Bonis  Non  of  the  Eistate  of  John 
Forsyth,  Deceased.  Georgia  Title  Guarantors' 
Company,  by  B.  W.  Blackstock,  Assistant  Sec- 
retary." The  petition  alleged  that,  under  the 
terms  of  said  contract,  Aubrey  turned  over  to 
Georgia  Title  Guarantors'  (3ompany,  as  his 
agent,  tbe  matter  of  making  contracts  for  the 
sale  of  said  lands,  and  that  on  April  3,  1007,  th« 
defendant  acting  as  agent  for  plaintiff  in  a  fidu- 
ciary capacity,  contracted  to  sell  and  did  sell 
several  lots  of  land;  that  Haden  was  the  own- 
er of  practicaUy  the  entire  capital  stock  of 
Georgia  Title  Guarantors'  Company,  was  the 
moving  spirit  and  acting  agent  m  the  conduct 
of  said  negotiations,  made  and  concluded  said 
sales,  and  handled  and  distributed  all  the  money 
paid  as  the  initial  cash  payment  of  said  pur' 
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chases;  that  defendant  reinreaented  to  plaintiff 
that  said  lands  had  been  sold  for  the  sum  of 
(200  per  lot,  one-fourth  of  said  purchase  price 
to  be  paid  in  cash,  and  that  plaintiff,  in  ac- 
cordance with  the  representations  of  said  agents, 
executed  bond  for  title,  conditioned  to  convey 
■aid  land  upon  the  terms  of  one  fourth  cash 
and  the  other  fourth  in  two  installments  \  that, 
upon  the  request  and  under  the  instructions  of 
his  said  agent,  plaintiff  contemporaneously  ex- 
ecuted his  deed  for  said  land  and  delivered  the 
same  in  escrow  according  to  the  instructions  of 
his  said  agent  in  closing  up  said  contract;  that 
Haden,  acting  ander  the  contract  aforesaid, 
and  as  the  controlling  power  in  said  Georgia  11- 
tle  Guarantors'  Company,  directed  that  there  be 
paid  to  plaintiff,  and  there  was  paid  to  plaintiff, 
one-half  of  the  sum  of  money  realized  &om  the 
■ale  of  said  lots,  at  the  price  of  $200  per  lot; 
that  plaintiff  received  the  said  sum  of  money  up- 
oa  the  statement  of  his  said  agent,  having  con- 
fidence In  his  integrity  and  in  the  correctness 
of  said  representations,  and  that  on  the  1st 
day  of  June,  1918,  plaintiff  discovered  that  he 
had  been  deceived  by  his  said  agent  in  the  mat- 
ter oi  said  sale,  for  that  the  price  at  which  said 
land  had  been  sold  was  $SO0  per  lot,  instead 
of  ^200  per  lot,  and  that  the  amount  of  cash 
received  as  the  initial  payment  was  $6,600,  in- 
stead of  $3,250,  as  represented  to  plaintiff  by 
his  laid  agent ;  that  until  his  discovery  of  said 
breach  of  faith  and  said  breach  of  contract  on 
the  part  of  defendant  plaintiff  had  no  means 
of  nowing  of  the  deception  aforesaid ;  said 
lands  were  located  hundreds  of  miles  from  the 
residence  of  plaintiff,  and  all  the  active  negotia- 
tions in  the  sale  of  said  lands  had  been  conduct- 
ed by  defendants  under  their  contract  with 
phdntiff,  as  aforesaid;  that,  by  reason  of  the 
tacts  stated,  said  defendants  be(»me  indebted  to 
plaintiff  in  the  sum  of  $1,62S  besides  interest 
Rt>m  April  81,  1907.  llie  suit  was  filed  and 
process  attached  on  May  31, 1918.  Held,  on  de- 
murrer by  the  defendant  Haden:  (a)  The  allega- 
tions of  the  petition  are  not  sufScient  to  take 
the  case  without  the  statute  of  limitation  (Bry- 
an V.  Tate,  138  G«.  321,  75  S.  B.  205);  (b)  the 
allegations  are  not  sufficient  to  entitle  the  plain- 
tiff to  proceed  as  against  the  defendant  Haden ; 
fe)  the  court  erred  in  overruling  the  general 
demurrer  of  Haden  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent. 
I>ig-  8S  36.  37;  Limitation  of  Actions,  Cent 
Dig.  i  666.] 

Error  from  Superior  Court,  Falton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  O.  H.  Aubrey,  administrator  de 
bonis  non  of  the  estate  of  John  Forsyth, 
against  the  Oeorgla  Title  Guarantors'  Com- 
pany and  C.  J.  Haden.  Judgment  for  plain- 
tiff, and  defendant  Haden  brings  error.  Be- 
▼eraed. 

Bobt.  C.  &  Philip  H.  Alston,  of  AUanta, 
tor  plaintiff  in  error.  Colquitt  &  Conyers, 
of  Atlanta,  for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C  J.,  and  GEORGE,  J.,  concur. 

(20   G8.  App.   824)  ='  ' 

lilTTMl  V.  McOALLA.     (No.  8536.) 

(Court  of  Appeals  of  Georgia.    Division  No.  1. 

June  18,  1917.) 

(Syttabut  hy  the  Oonrt.) 

Ju  JUDGUBNT    ^=»9    —    DlSQUALIHOATIOIT    Ot 

Qbdinaby— Entbt  of  Record. 
Section  4785  of  the  Civil  Code  of  1910  con- 
tains two  provisions,  one  as  to  matters  presented 


to  the  ordinary  "as  such  ordinary,"  in  which 
event,  the  statute  declares,  if  any  disqualifica- 
tion exists,  he  shall  enter  it  upon  the  papers, 
and  the  ordinary  of  any  adjoining  county  shall 
pass  upon  it  and  certify  his  action  in  the 
matter  to  the  ordinary  of  the  county  where  the 
business  arose  and  the  latter  shall  record  it. 
The  second  provision  is  that:  "When  any  ordi- 
nary is  disqualified  to  try  any  case  or  issue 
pending  before  the  court  of  ordinary,"  he  shall 
call  upon  the  ordinary  of  an  adjoining  county  to 
preside  on  the  hearing  of  such  case  or  issue,  and 
the  statute  does  not,  in  terms,  require  an  in- 
dorsement of  the  disqualification  upon  the  pa- 
pers.   McAfee  v.  Flanders,  138  Ga.  403,  406,  76 

5.  B.  319. 

2.  Judgment  «=>9  —  Disqualitioatioh  oi- 
Ordinart— Bntbt  of  Reoobo. 

Where  the  matter  is  presented  to  the  ordi- 
nary "as  such  ordinary,"  the  provision  of  the 
statute  requiring  that  such  ordinary  shall  enter 
his  disqualification,  if  any  exists,  upon  the  pa- 
pers, is  mandatory. 

3.  Pbivaie  Roads  «=>9— OBSiBUonona— Jx7- 

KIBDICnOR  OF  0RDINAR7. 

The  removal  of  obstructions  from  a  private 
way  is  a  matter  for  the  decision  of  the  ordi- 
nary, not  the  conrt  of  ordinary.  Fortswi'  v.  Mat- 
tox,  67  Ga.  282  a). 

[Ed.    Note.— For    other    cases,    see    Private 
Roads,  Cent  Dig.  ${  33-36.} 

4.  JODOMKNT    «=5»9— OBDINABY— JtrBISDICIION 

— Dibqualificatiow  of  Obdinast  —  Show- 

ino. 
WIfere  the  ordinary  of  Fulton  county  went 
into  De  Kalb  county,  assumed  jurisdiction  of| 
heard,  and  determined  a  proceeding  for  the 
removal  of  an  obstmction  from  a  private  way, 
upon  the  invitation  of  and  as  a  courtesy  to  the 
ordinary  of  De  Kalb  county,  wlio  dedai«d  hink- 
self  disqualified  in  the  matter,  and  where  it  af- 
firmatively appears  from  the  evidence  and  the 
papers  in  the  case  that  the  fact  of  disqualifica- 
tion was  neither  shown  by  the  evidence  nor 
certified  by  the  ordinal^  of  De  Kalb  county, 
the  judgment  of  the  ordinary  of  Fulton  county 
is  void. 

6.  CoUBTa    «=>24— '  JtrBISDIOTION  —  Appbak- 

ANCE. 

The  fact  that  the  plaintiff  in  error  appeared 
before  the  ordinary  ot  Fulton  county,  at  the 
courthouse  in  De  Kalb  coun^,  and  failed  to 
raise  objection  to  the  quaKflcation  of  such  ordi- 
nary to  pass  upon  the  removal  of  an  obstruc- 
tion from  a  private  way,  did  not  confer  jurisdic- 
tion upon  the  ordinary  of  B\dton  county.  Par- 
ties cannot  give  a  conrt  jurisdiction  of  a  sub- 
ject-matter when  it  has  none  by  law.  Smith  v. 
Ferrario,  106  Ga.  63,  31  8.  R  88;  Epps  &  Lea- 
bow  V.  Buckmaster,  104  Ga.  700,  30  S.  B. 
959;  Block  v.  Henderson,  82  Ga.  23,  8  S.  B. 
877,  3  U  R.  A.  325.  14  Am.  St  Rep.  138; 
Ragan  v.  Standard  Scale  C!o.,  123  Ga.  14,  50 

5.  E.  05L  ■ 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  76-7&] 

6.  Cebtiobabi  ^e^SIi-Natubk  of  Wbit— Mat- 
ters Reviewablk. 

The  writ  of  certiorari  will  not  lie  to  review 
a  void  judgment  by  a  court  legally  constituted, 
or  any  pretended  judgment  by  an  individual  or 
body  of  Individuals  assuming  to  exercise  judicial 
powers  without  any  lawful  authority  so  to  do. 
Bass  V.  Milledgeville,  122  Ga.  177,  50  S.  B. 
69,  and  cases  there  cited:  also  Sirapkins  v. 
Hester,  S  Ga.  App.  160,  69  S.  B.  322. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  f  J  43.  88-90.] 

7.  Certiobabi  <S=»69  —  Pboceedino  —  DtB- 

MISSAL. 

The  judgment  overruling  the  certiorari  was 
in  effect  a  dismissal  of  the  petition,  and  was  to 
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this  extent  riebt  since  there  could  not  liave  been 
any  other  legal  disposition  of  the  case;  bat 
it  was  wrong  in  so  far  as  it  attempted  to  con- 
firm and  give  legal  effect  to  the  void  judgment 
of  the  ordinary  of  Pulton  county.  The  judg- 
ment will  therefore  be  affirmed,  with  direction 
that  the  writ  be  dismissed. 

[Ed.  Kote.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {{  189-194.] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Preceding  between  W.  P.  Lilttle  and  W.  E 
McCalla.  Petition  for  writ  of  certiorari  to 
the  ordinary  to  review  a  determination  of  the 
ordinary  was  dismissed,  and  W.  P.  Little 
brings  error.     Affirmed,  with  directions. 

li.  J.  Steele,  of  Decatur,  for  plaintiff  in 
error.  Napier,  Wright  &  Wood,  of  Atlanta, 
and  A.  G  &  J.  H.  McOalla,  of  Conyera,  tor 
defendant  In  error. 

OBOE6B,  J.  Judgment  affirmed,  with 
direction. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


i20  Oa.   App.   402) 

WATSON  V.  AMERICAN  NAT.  BANEL 
(No.  8557.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27. 1917.) 

{Syllaiut  by  th«  Court.) 

1.  BirxB  AMD  Notes  «s»373,  477,  497(1)  — 

Pleadino  9=334(4)  —  Rights  of  Holdbb  — 

Defenses— PBESuimiONS. 
The  note  sued  upon  was  by  its  terms  paya- 
ble to  the  order  of  the  maker.  It  appeared  to 
have  been  duly  indorsed  by  him,  and  suit  there- 
on was  brought  in  behalf  of  the  American  Na- 
tional Bank  as  holder.  "A  promissory  note  pay- 
able to  the  order  of  the  maker  thereof  and 
properly  indorsed  by  him  is  a  negotiable  instru- 
ment, and  the  holder  is  presumed  to  be  sudi 
bona  fide  and  for  value,  and  1b  protected  from 
any  defense  set  up  by  the  maker,  acceptor,  or 
indorser,  except  non  est  factum,  gambling,  or 
immoral  and  illegal  consideration,  or  fraud  in  its 
procurement  by  the  holder."  Pryor  v.  Ameri- 
can Trust,  etc.,  Co.,  15  Ga.  App.  822,  84  S.  E. 
812(1). 

(a)  The  "fraud  in  its  procurement"  which 
would  enable  the  maker  of  a  promissory  note  to 
avoid  paying  it,  when  in  the  bands  of  an  inno- 
cent holder  for  value,  has  been  time  and  again 
judicially  interpreted  to  mean  fraud  on  the 
part  of  the  holder,  and  has  no  reference  to  fraud 
in  the  contract  out  of  which  the  instrument 
arose;  and  the  holder  of  a  note  is  presumed  to 
be  such  bona  fide  and  for  value.  Kobenson  v. 
Vason,  37  Ga.  66;  Hogan  v.  Moore,  48  Ga.  162; 
Grooms  v.  OUiff,  93  Ga.  789,  20  S.  E.  655 ;  Pry- 
or V.  American  Trust  Co.,  supra. 

(b)'  The  plea  interposed  by  the  defendant  in 
the  justice  s  court,  which  was  stricken  on  de- 
murrer, did  not  allege  any  fraud  on  the  part  of 
the  holder  of  the  note,  or  any  knowledge  on  the 
part  of  the  bolder,  at  the  time  it  obtained  the 
note,  that  fraud  had  been  practiced  upon  the 
maker  in  procuring  the  execution  thereof. 
Waiving  the  question  whether  the  specified  acts 
of  fraud  on  the  part  of  the  original  taker  would 
be  sufficient  to  defeat  its  collection  even  in  the 
hands  of  such  original  taker,  the  plea  reciting 
the  representations  made  for  the  purpose  of  in- 
ducing the  defendant  to  execute  the  note  sim- 
ply makes  the  further  averment  that  "all  of 


which  ind{icementB  were  false  and  fraudulent  and 
known  to  the  plaintiff"  (the  holder)  without  dis- 
tinctly alleging,  in  this  connection  or  else- 
where, "that  the  plaintiff  took  the  note  [italics 
ours]  with  notice  of  such  fraud  and  failure  of 
consideration"  at  the  time  the  plaintiff  acquired 
the  same.  Citizens'  Bank  of  Roswell  v.  Reese, 
145  Ga.  110,  88  S.  E.  570  (1).  Pleadings  are 
always  to  be  construed  most  strongly  against  the 
pleader. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  K  966-870,  1524,  1525,  1558, 
1675,  1677,  1678,  1686,  1687;  Pleading,  Cent. 
Dig.  f  66.] 

2.  Biixs  AND  Notes  «=>477— Actions— De- 
fenses. 
The  justice  of  the  peace  properly  sustained 
the  demurrer  to  the  plea  attempting  to  set  up 
fraud  in  the  original  procurement  of  the  note, 
and  that  the  consideration  thereof  had  totally 
failed,  in  the  absence  of  any  definite  and  precise 
allegation  that  the  alleged  fraud  was  known  to 
the  plaintiff  at  the  time  it  purchased  or  acquir- 
ed title  to  the  instrument  sued  upon.  Likewise 
the  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorarL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §g  1524,  1625,  1558.] 

Error  from  StQterior  Court,  Bleckley  Coun- 
ty;   B.  D.  Graham,  Judge. 

Action  between  F.  B.  Watson  and  the  Amer- 
ican National  Bank.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

C.  A.  Weddlngton,  of  Cochran,  and  M.  H. 
Boyer,  of  HawklnsvlUe,  for  plaintiff  In  error. 
J.  M.  Bleckley,  of  Cochran,,  for  defendant  In 
error. 

WADE,  O.  3.    Judgment  affirmed. 

GEORGE   and   LUKE,   JJ.,  concur. 


(20    Ga.    App.    397) 
BRINSON  RT.  CO.  v.  GREEN.     (No.  8485.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27,  1917.) 

fSvllaiv)  1>V  the  Court.) 

1.  Pu:adino  *=»248(11)— Amendments  —  Al- 
lowance. 

The  amendment  to  the  petition  did  not  intro- 
duce a  new  cause  of  action,  but  sitnply  ampli- 
fied and  explained  more  in  detail  tbe  circum- 
stances under  which  the  plaintiff  was  injured. 
It  was  properly  allowed. 

[Ed.   Note. — For   other   cases,   see    Pleadinc. 
Cent  Dig.  a  «§  69&-6»5.]  ^' 

2.  Trial  «=>251(8)— Instbuctions— Applica- 

BILITT  TO   PLBliDINGS. 

The  petition,  as  originally  drawn,  charged 
the  railway  company  with  negligence  in  retain- 
ing in  its  employ  an  incompetent  and  unskillful 
servant  as  fireman.  This  court  ruled  that  the 
original  petition  set  forth  a  cause  of  action. 
Green  v.  Brinson  Railway  Co.,  16  Ga.  App. 
639,  85  S.  B.  931.  By  amendment  the  allega- 
tion to  the  effect  that  the  company  was  negligent 
in  retaining  in  its  employ  an  incompetent  and 
unskillful  fireman  was  expressly  withdrawn. 
Upon  the  trial  tbe  court  charged  the  jury  as 
follows:  "It  was  the  duty  of  the  Brinson  Rail- 
way [the  defendant]  to  furnish  Mr.  Green  [the 
plaintiff]  with  coemployfs,  colaborera,  cowork- 
men,  that  were  reasonably  skilled  in  the  work 
that  they  were  expected  to  do,  and  that  vere 
reliable  and  dependent  in  tbe  places  in  wLicli 
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they  were  pat."  SM,  that  this  charge  was  er- 
ror requiring  a  reversal.  Tift  v.  Jones,  77  6a. 
181,  3  S.  E.  399  (7) :  Sonthem  Cotton  Oil  Ca 
V.  Skipper.  125  Ga.  368,  54  S.  B.  110  (7). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
r>ig.  I  593.] 

3.  Mastkb  and   Skbtant  «s»291(9)  —  Tbiai. 
«=»296(1)— Instbtjctioks— C5UBI   o»  Ehsbob. 

In  a  suit  by  an  employ^  against  a  railway 
company  for  a  personal  injury  caused  by  the 
running  of  a  locomotive  engine  and  the  concur- 
rent negligence  of  a  coemployi,  it  is  error  to 
«diarge  the  provisions  of  section  2780,  Oiv.  Code 
1910,  to  the  effect  that  when  the  injury  is  shown 
a  presmnption  of  negligence  arises  against  the 
company;  and  such  an  error  is  not  cured  by 
subaequently  giving,  in  effect,  the  correct  rule, 
the  erroneons  instruction  not  being  again  refer- 
red to  and  withdrawn,  or  specifically  modified. 
WrightsviUe  &  Tennille  Railroad  Co.  v.  Tomp- 
kins, 9  Ga.  App.  154,  70  S.  E.  965 ;  Atkinson, 
Receiver,  v.  Swords,  11  Ga.  App.  167,  74  8.  E. 
1003  (3),  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  1140;  Trial,  Cent  Dig.  {{ 
706-707.1 

4.  ASSleitHENTB  OF  Ebbob — SunlCIEIiCT. 

The  further  assignments  of  error  are  with- 
out substantial  merit. 

Error  from  City  Court  of  Waynesboro: 
W.  H.  Davis,  Judge. 

Action  by  J.  E.  Green  against  the  Brlnson 
Bailway  Company.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error. 
Beversed. 

Hitch  &  Dernnai^,  of  Savannah,  and  H.  J. 
Fnllbrlgbt,  of  Waynesboro,  for  plaintiff  in 
error.  I.  S.  Peebles,  Jr.,  of  Augusta,  and 
Brinson  &  Hatcher,  of  Waynesboro,  for  de- 
fendant In  error. 

OEOBGE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUES,  J.,  concur. 

(M    Oa.    App.    412)        "=" 

ESKIND  et  al.  v.  HARVET,  Sheriff. 

(No.  8026.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

June  29,  1917.) 

(Syllabut  ly  the  Court.) 

1.  Costs  «=>79— Judgment— Entbt. 

A  judgment  for  costs  must  be  entered  in  fa- 
vor of  a  party  to  the  action,  and  cannot  be  en- 
tered in  favor  of  any  but  a  party. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  335-337,  344,  345.] 

2.  Costs  ©=»85— Allowance. 

As  a  general  rule,  costs  are  not  properly  tax- 
able against  a  person  not  a  party  to  the  record. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Wg.  IS  346,  347.] 

8.  Costs  «=»3— Taxation. 

At  common  law  no  costs  were  recoverable 
eo  nonune. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent. 
Dig.  M  1,  4,  8.] 
4.  Shebttfs  and  Constables  <S=>23— Shebift 

—Compensation. 
A  sheriff  is  not  entitled  to  pay  for  any  serv- 
ices, unless  payment  is  expressly  provided  for 
by  statute. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {{  45,  49,  51,  54-^6,  58.] 


5.  Costs  «=>174(3)—Allowanck— Imposition. 
A  party  cast  in  a  suit  is  liable  for  all  costs, 
and  when  the  law  omits  to  prescribe  the  amount, 
as  in  a  case  where  property  has  been  seized  un- 
der process,  the  necessary  and  reasonable  ex- 
pense incurred  by  the  sheriff  in  preserving  and 
taking  care  of  the  property  is  to  be  awarded  by 
the  court 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  f  694.] 

Error  from  City  Court  of  Americus;  W.  M. 
Harper,  Judge. 

Proceedings  by  Ludua  Harvey,  sheriff, 
against  J.  Eskind  and  others.  There  was  a 
judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

Sblpp  &  Sh^pard,  of  Americus,  and  Na- 
than Coplan,  of  Atlanta,  for  plaintiffs  in  er- 
ror. R.  Li,  Maynard,  of  Americus,  for  defend- 
ant in  error. 

GEORGE,  J.  On  December  15,  1914,  Es- 
kind and  Levy  foreclosed  a  chattel  mortgage 
against  one  Glanz  in  the  dty  conrt  of  Ameri- 
cus, and.  the  fi.  fa.  issued  thereon  was  levied 
by  Q.  W.  Fuller,  sheriff  of  Sumter  county,  on 
a  stock  of  merchandise  owned  by  Glanz. 
Hogg,  as  trustee  in  bankruptcy  of  Glanz, 
filed  an  application  to  the  court,  praying  that 
the  sheriff  be  required  to  deliver  to  him,  as 
trustee  In  bankruptcy,  the  stock  of  goods 
seized  under  the  mortgage  foreclosura  The 
court  denied  the  prayer  of  the  trustee  in 
bankruptcy,  and  this  Judgment  was,  on  Jan- 
uary 20,  1916,  reversed  by  the  Court  of  Ap- 
peals. Hogg  V.  Fuller,  17  Ga.  App.  442,  87  S. 
E.  760.  In  this  proceeding  Eskind  and  Levy 
were  parties  of  record.  Fuller,  the  sheriff, 
having  died,  Harvey,  who  succeeded  him  in 
office,  was  made  a  party  to  the  record.  Fol- 
lowing the  decision  by  the  Court  of  Appeals, 
a  judgment  was  entered  in  the  city  court  of 
Americus,  in  favor  of  the  trustee  in  bank- 
ruptcy, and  the  cost  of  the  appeal,  amounting 
to  $56.50,  was  taxed  against  Harvey,  the 
sheriff.  Subsequently  Harvey  filed  a  petition 
praying  that  the  cost  judgment  against  him 
be  amended  and  the  cost  retaxed  against  Es- 
kind and  Levy,  plaintiffs  in  fi.  fa.  In  liis 
petition  he  alleged  that  the  stock  of  goods  re- 
mained in  the  hands  of  the  sheriff  from  the 
date  of  the  levy  to  the  date  of  final  judgment 
on  the  remittitur  in  the  city  court  of  Ameri- 
cus, a  period  of  13  months;  that  during  this 
time  the  stock  remained  in  the  storehouse 
where  Glanz,  the  defendant  in  fl.  fa.,  was  en- 
gaged in  business,  and  for  which  Glanz  was 
paying  $50  per  month  as  rent  He  asked  that 
the  simi  of  $650,  as  expense  Incurred  in  keep- 
ing the  stock  of  merchandise,  be  taxed 
against  the  plaintiffs  in  fi.  fa.,  and  that  the 
cost  of  the  foreclosure  proceeding  be  likewise 
taxed  against  them.  On  the  hearing  of  the 
motion  It  was  shown  that  the  stock  of  mer- 
chandise bad  remained  in  the  storehouse  oc- 
cupied by  Glanz  prior  to  the  levy ;  that  Glanz 
paid  $50  per  month  for  the  rent  of  the  store- 
house, and  that  $50  per  month  was  a  renscMi- 
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able  rentaL  Tbe  Judge  passed  an  order 
amending  the  cost  Judgment  and  retaxlng  the 
cost  against  the  plalntUfs  In  fl.  f a.  The  items 
of  coBt  awarded  were:  $56.60,  cost  on  ap- 
peal; $5,  cost  in  the  foreclosure  proceeding; 
and  $6iS0,  expense  incurred  In  caring  for  and 
preserving  the  stock  of  merchandise.  Esklnd 
and  Levy  demurred  to  the  sheriffs  petition 
to  retax  the  cost,  upon  the  grounds:  (1) 
That  Harvey,  the  sherllf,  had  no  interest  in 
the  subject-matter  of  the  amendment  r  (2) 
that  the  trustee  In  bankruptcy  was  not  a 
party  to  the  proceeding;  (3)  that  the  repre- 
sentative of  Fuller,  the  deceased  sherlfT,  was 
not  a  party  to  the  proceeding;  and  (4)  that 
the  petition  did  not  disclose  that  any  costs 
were  omitted  from  the  original  Judgment,  and 
no  sufficient  facts  were  alleged  to  authorize 
the  amendment  of  the  same.  The  demurrer 
was  overruled,  and  Eskind  and  Levy  except- 
ed, alleging  error  in  the  overruling  of  their 
demurrer,  and  in  the  Judgment  taxing  the 
cost  against  them. 

[1, 2]  1,  2.  The  general  principle  announced 
in  the  first  and  second  headnotes  is  supported 
by  the  ruling  in  Lewis  v.  Beck  &  Oregg  H8w. 
Co.,  137  Ga.  51S,  73  S.  E.  739.  See,  also,  7  It. 
C  L.  pp.  788,  788.  In  the  instant  case  Eskind 
and  Levy  were  parties  to  the  record.  The 
first,  second,  and  third  grounds  of  the  demur- 
rer were  therefore  properly  overruled.  The 
fourth  ground  of  the  demurrer  is  without 
merit 

[3]  3.  In  support  of  the  third  headnote, 
see  Leonard  v.  Eatonton,  126  6a.  63,  54  S.  E. 
963;  Bowles  v.  Malone,  138  6a.  115,  116,  76 
S.  E.  ^. 

,  [4,  f  ]  4,  S.  The  mortgage  of  Eskind  and 
Levy  was  held  by  this  court  to  be  invalid. 
17  6a.  App.  442,  87  S.  B.  760.  A  party  cast 
in  a  suit  is  liable  for  all  costs.  Section  69S0, 
Civ.  Code  1910.  Under  the  facts  appearing 
of  record,  the  defendant  In.error  was  entitled 
to  have  the  costs  of  the  appeal  and  the  costs 
accrued  in  the  foreclosure  proceeding  taxed 
against  the  plaintlfFs  in  error.  He  was  like- 
wise entitled  to  a  Judgment  against  the  plain- 
tiffs In  error  for  the  necessary  and  reasona- 
ble expense  Incurred  by  him  in  preserving 
and  taking  care  of  the  property,  but  the  evi- 
dence in  the  record  did  not  authorize  the 
court  to  find  that  the  rental  of  the  storehouse 
during  the  period  intervening  between  the 
levy  and  the  final  delivery  of  the  stock  of 
merchandise  over  to  the  trustee  in  bankrupt- 
cy was  necessary  and  reasonable  exi)ense  in- 
curred by  the  sherlfT.  It  was  the  duty  of  the 
sheriff  to  take  such  steps  as  were  necessary 
to  preserve  the  stock  of  goods  pending  the 
litigation.  He  is  entitled  to  recover  as  costs 
the  expenses  incurred  by  him  in  so  doing,  but 
only  the  necessary  and  reasonable  expenses. 
Bobertson  v.  Smith,  37  Ga.  604:  Reynolds  v. 
Howard,  113  Ga.  349,  38  S.  B.  849.  The  court 
erred  In  taxing  the  Item  of  $650  against  the 
plaintiffs  in  error.  It  is  the  duty  of  the 
court  to  ascertain  the  necessary  and  reason- 


able cost  incurred  by  the  sberlil  in  taking 
care  of  the  stock  of  goods.  Only  the  neces- 
sary and  reasonable  expense  of  the  sheriff, 
in  this  regard,  should  be  taxed  as  cost8 
against  the  plaintiffs  in  error. 
Reversed. 

WADE,  a  J.,  and  LUKE,  jr.,  ooncor. 


(20  Oa.  App.   *K) 
HAWK  V.  WESTERN  &  A.  E.  00. 

WESTEBN  &  A.  B.  CO.  v.  HAWK. 

(Noa.  8428,  8428.) 

(Court  of  Appeals  of  Georgia,  Dividon  No.  1. 
,  June  27,  1917.) 

(SyUalm*  by  tk«  Court.) 

1.  Appeai,  and  Ebbob  «=»977(4)  —  Beview  — 
New  Tbxal. 

The  first  grant  of  a  new  trial  will  not  be 
disturbed  except  where  the  verdict  is  demanded 
by  the  evidence.  This  rule  is  applicable  to 
the  first  grant  of  a  new  trial  to  the  defendant 
in  the  action,  although  a  new  trial  had  been 

Srevioaaly  granted  the  plaintiff  in  the  same  case. 
ordan  v.  Dooly,  129  Ga.  392,  58  S.  B.  879: 
Butler  V.  Sansone,  138  Ga.  767,  76  8.  E.  54. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3863.] 

2.  Appeal  ako  Ebbob  «s>877(4)-:Nbw  TkiAi. 
— Beview. 

The  order  granting  the  new  trial  Is  general 
on  all  the  grounds  of  the  motion.  One  ground 
thereof  is  based  upon  the  result  of  an  experi- 
ment made  by  certain  persons,  at  the  request 
of  the  court,  subsequently  to  the  trial  of  the 
case.  The  bill  of  exceptions,  duly  certified  by 
the  presiding  Judfe,  recites  that  the  result  of 
this  test  or  experiment  was  considered  by  him 
in  passing  upon  the  motion.  This  ground  should 
have  been  stricken  from  the  motion.  Its  consid- 
eration was  improper.  The  fact  that  the  presid- 
ing Judge  considered  irrelevant,  immaterial,  and 
improper  matter  In  passing  upon  the  motion 
does  not  alter  the  well-established  rule  announc- 
ed in  the  first  headnote. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3863.] 

3.  Sufficiency  or  Evidence. 

Since  the  case  is  to  be  retried,  we  decline 
to  pass  on  the  sufficiency  of  the  evidence,  fur- 
ther than  to  say  that  the  evidence  did  not  de- 
mand a  verdict  for  the  plaintiff  in  error. 

4.  Petition — Dei{ubbeb& 

The  demurrers,  general  and  spedal,  to  the 
plaintiff's  petition,  were  properly  overruled. 

Error  from  Superior  Court,  Wliitfleld  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  between  T.  D.  Hawk  and  the  West- 
em  &  Atlantic  Bail  road  Company.  A  new 
trial  was  granted,  and  the  former  brings  er- 
ror, while  the  latter  naalgrnt  cross-errors. 
Affirmed. 

See,  also,  91  S.  E.  115. 

W.  C.  Martin  and  M.  O.  Tarver,  both  of 
Dalton,  for  plaintiff  in  error.  Tye,  Peeples  & 
Tye,  of  Atlanta,  and  Maddox,  McCamy  & 
Shumate,  of  Dalton,  for  defendant  in  error. 

GEOB6G,  J.  Judgment  affirmed  on  both 
main  and  cross-bill  of  exceptions. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 
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(20    Oa.    App.    29G) 

LOUISVILLE  &  N.  R.  00.  t.  SHBim>N. 

SHELTON  V.  LOUISVILLE  &  N.  B.  GO. 

(Nos.  8099,  8100.) 

(Court  «t  Appeals  of  Georgia,  Division  No.  1. 
Jnne  18,  1917.) 

(8i/ttalm$  hv  the  Oourt.) 

1.  PrXADIRO  4=921  —  REPTrONAMOT  —  iHDxn- 

NiTENEss— Accident  at  Cbossiro. 
In  a  suit  for  damages  against  a  railroad  com- 
pany for  the  negligent  homicide  of  plaintiff's 
Luaband,  the  petition  as  originally  filed  alleged 
that  "the  defendant  railroad  company  failed  to 
comply  with  sectim  2675  of  the  CSvil  Code  [1910], 
in  that,  while  mnning  its  fast  north-bound  mati 
train  past  the  said  Red  crossing  at  the  time  of 
the  injury  complained  of,  it  failed  to  have  its 
engineer  begin  to  blow  his  whistle  400  yards 
from  the  public  road  crossing,  and  to  continue  to 
blow  the  same  until  reaching  the  crossing,  and 
in  tliat  the  said  engineer  failed  to  check  the 
■peed  of  said  train,"  etc  By  amendment  it  was 
alleged  that  "said  defendant  company  failed  to 
comply  with  section  2676  of  the  Civil  Code 
[1910],  in  that  while  running  its  *outh-iound 
freight  train  past  and  over  said  public  road 
crossing  at  the  time  of  the  injury  complained  of, 
it  failed  to  have  its  engineer  to  blow  his  whis- 
tle," etc.  The  paragraph  in  the  original  peti- 
tion, describing  the  train  which  is  alleged  to 
have  frightened  the  hoise  of  plaintiff's  husband, 
was  not  withdrawn  by  the  amendment.  The 
amendment  cannot  be  treated  as  a  separate 
count.  Etid,  the  petition  was  subject  to  special 
demurrer,  in  that  it  is  indefinite,  uncertain,  and 
contradictory,  and  did  not  inform  the  defendant 
with  reasonable  certainty  which  of  its  trains  was 
alleged  to  have  frightened  the  horse  driven  by 
plaintiff's  husband.  The  defendant  was  entitled 
to  know,  with  reasonable  certainty,  the  theory 
upon  which  the  plaintiff  relied  for  a  recovery. 
Central  of  Ga.  Ry.  Co.  v.  Prior,  142  Ga.  536, 
83  S.  E.  117(1) ;  Girvin  v.  Ga.  Veneer  &  Pack- 
age Co.,  143  Ga.  762.  85  S.  E.  922(5).  The  deci- 
sion in  Sims  v.  Western  &  Atlantic  Railroad 
Co.,  Ill  Ga.  820,  35  S.  E.  696(2)  was  criticized 
in  Central  Railway  Co.  v.  Weathers,  120  Ga. 
475,  479,  47  S.  B.  956.  Compare  L.  &  N.  R. 
Co.  V.  Moreland,  143  Ga.  414,  86  S.  E.  341(1,  2). 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  44.] 

2.  OTIIEB   ASSIGNVEITTa 

The  remaining  grounds  of  demurrer  are 
without  merit.  As  the  judgment  of  the  trial 
court  is  reversed  on  account  of  the  error  in 
ruling  upon  the  question  raised  by  the  demurrer, 
we  will  not  deal  with  assignments  of  error  re- 
lating to  matters  that  may  not  recur  on  another 
triaL 

8.  RiruRO  oir  Motion  for  New  Tbiai.. 

The  trial  oonrt  did  not  err  in  refusing  to  dis- 
miss the  motion  for  new  trial  filed  by  the  plain- 
tiff in  error  in  the  main  bill  of  exceptions. 

Err»  from  Superior  Court,  Murray  Coun- 
ty;  A  W.  Flte,  Judge. 

Actimi  by  Mrs.  Isaac  Shelton  against  the 
LonisvUle  and  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plaintiff  files  a  -  cross-bill  of  ex- 
cottons.  Judgment  on  main  bill  of  excep- 
ttons  rereraed,  and  on  croBS-bUl  aflarmed. 

Tre,  Peeples  ft  Tye,  of  Atlanta,  O.  N.  King, 
«C  Chatflwortb,  and  D.  W.  Blair,  of  Marietta, 


for  plaintiff  in  error.  W.  W.  Sampler,  of 
Spring  Place,  and  W.  C.  Martin,  of  Dalton, 
for  defendant  in  error. 

GEORGE,  J.    Judgment  on  main  bill  of  ex- 
ceptions reversed ;  on  cross-bill  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(20    Oa.    App.    8>6) 
MAYOR  AND  ALDERMEN   OF  OITT   OF 
SAVANNAH  v.  HARMON.    (No.  8416.) 

(Oourt  of  Appeals  of  Georgia,  Division  Na  1. 
June  27,  1017.) 

(Svllahut  ly  the  Oourt.) 

1.  Municipal  CoBPoaATioNs  «=>857  —  Ac- 
tions roB  Injubibs  on  Whabt — SuinnciBN- 
OY  or  Evidence. 

The  defendant  in  error  alleged  in  his  salt 
that  the  mayor  and  aldermen  of  the  city  of  Sa- 
vannah maintained  a  public  wharf  as  a  part  of 
Lincoln  and  River  streets  in  that  city,  from 
which  a  set  of  wooden  steps  led  down  into  the 
Savannah  river,  and  that  the  steps  suddenly 
gave  way  while  he  and  others  were  using  them, 
thereby  precipitating  him  into  the  river.  In  the 
fall  be  "struck  his  right  shoulder,  thereby  se- 
verely spraining  the  same."  The  city  admitted 
its  coriwrate  entity,  but  denied:  (1)  That  the 
city  maintained  a  public  wharf  and  steps  as  a 
part  of  its  public  streets,  as  alleged  in  the  peti- 
tion ;  and  (2)  that  the  plaintiff  was  injured  as 
alleged.  On  the  trial  the  evidence  disclosed  in- 
jury to  the  plaintitTs  leg,  and  showed  that  bis 
right  shoulder  was  bruised  a  little.  The  record 
is  Meat  as  to  the  location  of  the  steps  and  the 
streets  referred  to  in  the  petition,  and -it  does 
not  appear  that  the  city  of  Savannah  owned,  op- 
erated, constructed,  repaired,  or  used  the  steps 
in  question.  Held,  that  the  i>roof  of  injury  al- 
leged was  sufficient  to  authorize  the  verdict  for 
S36  in  favor  of  the  plaintifT,  but  that  the  evi- 
dence in  the  record  is  insnfficient  to  establish 
the  essential  fact,  alleged  in  the  petition,  tliat 
the  city  of  Savannah  maintained  a  public  whatf 
and  a  set  of  wooden  steps  as  a  part  of  Lincoln 
and  River  streets  in  the  city  of  Savannah. 

[Ed.  Note.— For  other  cases,  see'  Municipal 
Corporations,  Cent  Dig.  {  1812.] 

2.  Apfeai.  and  Bbbob  «s>302(6)— Objectionb 

IN  LOWEB  COUBI^MOTION  FOB  NXW  TbIAIt- 
SUmClENCT. 

It  is  earnestly  insisted  that  the  case  was 
submitted  to  a  jury  for  the  purpose  of  establish- 
ing liability  against  the  city,  and  that  the  city 
did  not  specifically  contend,  either  at  the  trial 
or  upon  the  hearing  of  its  motion  for  new  trial, 
that  the  wharf  and  steps  were  not  in  the  city 
of  Savannah,  and  that  Lincoln  and  River  streets 
were  not  public  streets  in  the  city  of  Savannah. 
The  record  would  indicate  as  mnch,  but  the  city 
contends,  under  the  general  grounds  of  its  mo- 
tion for  new  trial,  that  the  verdict  is  contrary  to 
evidence  and'  without  evidence  to  support  it,  and 
the  court  erred  in  overruling  the  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  1749-1752.] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freonan,  Judge. 

Action-  by  Henry  Harmon  against  the  May- 
or and  Aldermen  of  City  of  Savannah.  There 
was  a  judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 
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Kobt  J.  Travis  and  David  S.  Atkinson,  both 
of  Savannah,  for  plaintiffs  In  error.  Twiggs 
&  Gazan,  of  Savannah,  for  defendant  In  error. 

GEORGB,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 

(20   Oa.    App.    4S3) 

BOYD  V.  SOUTHERN  STATES  LIFE  INS. 

CO.     (No.  8424.) 

(Ooort  of  Appeals  of  Georgia,  Division  No.  2. 

Juno  29,  1917.) 

(Syllabus  iy  the  Court.) 

IKBUBANCE    <S=»634(1)— LhX    INSUSANCB— PE- 
TITION—SUFnoIEHCT. 

The  policy  of  Ufe  Insurance  sued  upon,  a 
copy  of  which  was  attached  to  the  petition, 
contained  the  following  stipulaticHi :  "The  pol- 
icy shall  not  take  effect  until  the  first  premium 
shall  have  been  actually  paid  while  the  insured 
is  in  good  health"  (italics  ours).  The  petition 
failed  to  allege  that  the  first  premium  had  ever 
been  actually  paid,  the  only  allegation  upon  this 
point  being  as  follows:  "That,  upon  the  filing 
of  the  application  for  said  policy  of  life  insur- 
ance, through  W.  M.  Connor,  agent  for  said 
company,  tho  said  Jerry  Boyd  [the  applicant] 
made  an  agreement  with  the  said  W.  M.  Connor 
that  upon  delivery  of  said  policy  of  life  insuiv 
ance  the  first  premium  on  said  policy  would  be 
paid  or  arranged  for  satisfactory  to  said  W.  M. 
Connor  and  to  the  said  Southern  States  Life  In- 
surance Company,  to  which  said  agreement  the 
said  W.  M.  Connor  readily  agreed.  Held,  the 
petition  set  forth  no  cause  of  action  against  the 
defendant,  and  the  court  did  not  err  in  sustain- 
ing the  general  demurrer  and  dismissing  the 
smt  .  ^ 

[E<d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1593,  1596,  1598.] 

Error  from  City  Court  of  Nashville ;  O.  A. 
Christian,  Judge. 

Actioa  by  Nancy  Boyd  against  the  South- 
em  States  Liife  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

3.  J>.  Lovett,  of  Nashville,  for  plaintiff  in 
error.  Hendricks,  Mills  &  Hendricks,  of 
Nashville,  for  defiendant  in  error. 

BRjOTLBS,  p.  J.    Judgment  affirmed. 

JENKINS  and  BliOODWORTH,  JJ.,  am- 
cor. 

(20    Oa.    App.    893) 

OBNTBAIv  OF  GEORGIA  RT.  CO.  v. 

CHBNBT.     (No.  8407.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  27,  1917.) 

{BpttahuM  by  the  Court.) 

1.  Husband  and  Wire  «=9l26(5),  208  — 
Status  of  Wife— Acts. 
At  cmnmon  law  the  husband  and  wife  are 
one  person  in  law,  and  the  wife's  legal  exist- 
ence is  suspended  during  the  marriaKe  and  con- 
solidated into  that  of  the  husband,  the  common- 
law  rule  as  to  the  rights  and  liabilities  of  hus- 
band and  wife  is  in  force  in  Georgia,  except 


where  changed  by  the  statute  law  (Heyman  v. 
Heyman,  19  Ga.  App.  630,  92  B.  B.  25),  and 
the  Supreme  Ooort,  in  construing  the  act  of 
1866  (Civ.  Code  1910,  i  2993),  has  held  that  it 
is  "the  settled  law  of  this  state  that,  ever  since 
the  act  of  1S66,  where  a  husband  and  wife  are 
living;  together,  the  husband  is  entitled  to  her 
earnings,  unless  he  consents  that  she  may  re- 
ceive them  as  her  own"  (Georgia  Railroad  Co. 
V.  Tice,  124  Ga.  459,  468,  62  S.  E.  916,  920,  4 
Ann.  Cas.  2(X>).  See,  also,  Lee  v.  Savannah 
Guano  Co.,  99  Ga.  572,  27  S.  E.  150,  59  Am. 
St.  Rep.  243.  The  wife,  however,  is  entitled 
to  her  earnings  when  her  husband  consents  that 
she  should  receive  the  same.  See  Sams  v. 
Thompson-Hiles  Co.,  110  Ga.  648,  36  S.  B.  1(M; 
Roberu  v.  Haines,  112  Ga.  842,  38  S.  B.  109. 

(a)  In  this  case  me  wife,  who  brought  the  suit 
to  recover  back  money  which  she  alleged  to  be 
hers  and  to  have  been  paid  to  the  defendant  by 
her  in  satisfaction  of  a  claim  held  by  it  against 
her  husband,  not  only  showed  by  her  undisjiutod 
testimony  that  the  money  was  her  individual 
and  separate  earnings,  but  she  further  testified 
that  her  husband  had  consented  for  her  to  have 
and  retain  whatever  she  could  make  by  her  in- 
dividual efforts. 

[Bd,  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ${  464,  736,  757,  760-764.1 
2.  Pabent  and  Child  ©=>5(1)— Parties  €=>5 

-Earnings  of  Minob— Evidence. 
Though  the  plaintiff  testified  that  the  money 
paid  out  by  her,  which  she  sought  to  recover 
ba9k,'wa8  deposited  both  in  her  name  and  in 
the  name  of  her  16  year  old  boy,  who  was  her 
husband's  son  by  her,  and  that  some  part  there- 
of, which  she  did  not  specify,  was  earned  by  her 
said  son  by  selling  paj^rs,  she  further  said  that 
tho  entire  sum  (including  the  amount  earned  foy 
her  son,  whatever  it  may  have  been)  was  her 
property.  This  evidence  was  not  objected  to, 
nor  was  the  statement  contradicted  or  question- 
ed in  any  manner;  and  hence  it  must  be  con- 
sidered as  a  statement  of  fact,  and  not  merely 
as  a  conclusion  of  the  witness.  While  earnings 
of  a  minor  son  would  belong  to  the  father  m 
the  absence  of  any  surrender  of  his  parental 
rights,  we  may  conjecture  either  that  the  fa- 
ther had  surrendered  his  <daim  against  these 
particular  earning  of  his  minor  son,  or  that  he 
had  himself  received  such  earnings  from  his 
son  and  made  a  gift  thereof  to  his  wife,  when 
he  himself  was  perfectly  solvent  and  otherwise 
authorized  by  law  to  make  sudi  a  gift  at  his 
option. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  70,  76;  Parties,  Cent.  Dig. 
!  5.] 
8.  Denial  of  New  Tbiaxt— Pbopbiety. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  FVe^nan,  Judge. 

Action  by  Mrs.  E.  T.  Cheney  against  the 
Central  of  Georgia  Railway  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  D.  Jacbson,  of  Oamdlton,  for  plaintiff 
In  error.  Boykin  &  Boykin,  at  CarroUton,  for 
defendant  in  error. 


WADE,  C.  J.    Judgment  affirmed. 
GEORGE  and  LUKE.  JJ.,  concur. 
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(20    Ga.    App.    391) 

RIOB  V.  BAT  &  McAKTHUB.    (No.  8384.) 

(Court  of  Appeals  of  Georgia,  Dirisioii  No.  1. 

Jnne  27, 1917.) 

{ByUahiu  hy  the  Oourt.) 
Cebtiorabi    €=>42(2)  —  Petition  —  Vebihoa- 

TIOW. 
It  does  not  appear  that  the  court  commit- 
ted any  error  in  overruling  the  certiorari  in  thie 
case.  The  magistrate's  original  and  amended 
answer  apparently  included  everything  relating 
to  the  case  which  wag  embraced  by  his  knowl- 
edge thereof,  and  we  cannot  say  that  the  court 
erred  in  falling  to  allow  petitioner  in  certio- 
rari to  further  except  1o  said  answers,  and  in 
finally  overruling  the'-  certiorari,  since  the  al- 
legations made  in  the  petition  and  not  verified 
by  the  answer  of  the  magistrate  could  not  bo 
considered.  Gilmore  v.  Georgian  Co.,  17  Ga. 
App.  769,  88  S.  E.  416,  and  casea  dted. 

[Ed.  Note.— Fmt  other  cases,  see  Certiorari, 
Cent  Dig.  {  6&] 

Error  from  Superior  Court,  Gilmer  Ccnm- 
ty;  H.  L.  Patterson,  Judge. 

Action  between  John  Rice  and  Ray  &  Mo- 
Arthur.  Judgment  for  the  latter,  certiorari 
OTermled,  and  Rice  brings  error.    Affirmed. 

A.  N.  Edwards,  of  Ellijay,  and  Wm.  Butt, 
of  Blue  Ridge,  for  plaintiff  In  error. 

WADE,  C.  J.    Judgment  afDrmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20  Oa.  App.  348) 

lAURENS  COTTON  CO.  et  al.  v.  AMERI- 
CAN TRUST  &  BANKING  CO. 
(Na  8316.) 

(Court  of  Appeals  of  Georgia,  Divisitm  Na  2. 
June  18,  1917.) 

(ByUabu*  by  the  Oourt.) 

L  Affeai,  and  Ebbob  «=>753(2)— Ezoxftion 

— Gbounds. 
Where  the  only  issue  presented  for  deter- 
mination in  the  court  below  waa  altogether  one 
of  law,  and  the  exception  to  the  judgment  of 
the  trial  judge,  upon  an  agreed  statement  of 
facts  submitted,  was  merely  that  such  judg- 
ment was  error,  this  court  will  not  dismiss  the 
bill  of  ezceptiiHis  for  failure  of  the  plaintiff  in 
error  to  further  specify  the  grounds  of  his  ex- 
ception. Savannah  Trust  Co.  ▼.  Bank,  16  Ga. 
App.  718,  86  S.  E.  49;  Patterson  v.  Beck,  133 
Ga.  701  (1),  707,  66  S.  B.  911. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Errw,  Cent.  Dig.  SI  3088,  3069.] 

Z  Bills  and  Notes  «=>534r— Action— Attob- 

net's  Fees. 
"Where  notice  is  given,  in  accordance  with 
the  act  of  1900  (Ov.  Code  1910,  §  4252),  of  an 
intention  to  bring  suit  upon  a  promissory  note 
which  provides  for  the  payment  of  attorney's 
fees,  and  where  suit  is  not  filed  until  the  last  re- 
turn day  of  the  term  of  court  specified  in  the 
notice,  tender  of  the  principal  and  interest  upon 
the  note  on  that  day,  but  after  the  suit  has 
been  filed,  will  not  rdieve  the  debtor  from  the 
obligation  to  pay  attorney's  fees."  Holland  v. 
Matual  Fertilizer  Co^  8  Ga,  App.  714  (l).  716, 
717,  70  8.  E.  161;  Harris  v.  Powers,  129  Ga. 
74,  58  S.  E.  1068,  12  Ann.  Cas.  476.  See,  also. 
In  re  Weiland  (D.  C.)  197  Fted.  117. 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent  IHg.  |{  1946,  1947.] 


3.  Request  fob  Retebsai/— Cebtificatton  ot 
Question  to  Supreme  Court. 

Being  convinced  that  the  decision  in  8  Ga. 
Appi  714,  70  S'.  E.  151,  quoted  above,  should 
be  neither  modified  nor  overruled,  we  refuse  the 
request  of  the  plaintiff  in  error  that  it  be  "re- 
viewed and  reversed,"  or  that  the  question  pre- 
sented be  certified  to  the  Supreme  Court,  in  or- 
der that  the  ruling  in  the  case  of  Harris  v. 
Powers,  supra,  may  be  reviewed. 

4.  Pbofeb  Judgment. 

In  the  instant  case  the  court  did  not  err  in 
the  judgment  rendered. 

Error  from  City  Court  of  Dublin;  B,  D. 
Flynt,  Judge. 

Action  between  the  Laurens  Cotton  Com- 
pany and  others  and  the  American  Trust  & 
Banking  Company.  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

Hal.  B.  Wlmberly,  of  Dublin,  for  plaintiffs 
in  error.  Chappell  &  Burch,  of  Dublin,  for 
defendant  In  error. 

BLOODWORTH,  3.    Judgment  affirmed. 

BBOYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(20  Oa.  App.  41() 
LUCKY  BROS.  v.  PHILLIPS.     (No.  8565.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  29,  1917.) 

(Syllabua  by  the  Court.) 
Appeal  and  Error  «=>e97(l)  —  Review  — 

QUBSTIONB  PBESENIKD  BT  RXOOBD. 

Where  the  Judgment  overruling  a  certiorari 
recites  that  the  petition  for  certiorari  came  on 
to  be  tried  "upon  the  answer  as  made  by  the 
magistrate  to  the  petition,  together  with  cer^ 
tain  amendments  agreed  upon  by  the  partiea 
verbally,"  and  that  after  considering  the  same 
the  certiorari  was  overruled,  and  it  does  not  ap- 
pear what  the  amendments  or  verbal  agreements 
were,  this  court  cannot  say  that  the  court  erred 
in  overruling  the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2918,  2919.  2921.1 

Error  from  Superior  (3ourt,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Petition  for  certiorari  by  Lucky  Bros,  to 
review  a  judgment  In  an  action  between  tliem 
and  R.  I.  Phillips.  The  petition  was  over- 
ruled, and  petitioners  bring,  error.    Affirmed. 

J.  T.  Olive,  of  Harlem,  for  plaintiffs  in  er- 
ror. J.  B.  Bumslde,  of  Thomson,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  GEORGE,  J.,  concur. 

(20    Ga.    App.    39«) 
MOON  V.  BRANDT.     (No.  8487.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27,  1917.) 

CSylUaai  ly  the  Court.) 

1.  CouBTS  <s=»189(l)  —  GEOBaiA  — Municipal 

Coubts— MisJOiNDEB  Or  Causes. 

"While  the  municipal  court  of  Atlanta  has 

jurisdiction  of  suits  involving  larger  amounts 

than  those  formerly  within  the  jurisdiction  of 
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the  Justicea*  coorts,  tbe  procedure  in  tbe  mu- 
nicipal court  of  Atlanta,  so  f ar  aa  the  necessity 
for  pleadings  is  concerned,  does  not  differ  from 
that  of  tbe  ^justices'  courts.  A  plaintiff  in  that 
court  may  institute  his  action  07  causing  the 
issuance  of  the  summons  prescribed  by  law, 
with  a  copy  of  tbe  note,  account,  or  cause  of  ac- 
tion sued  on ;  and  a  mere  misjoinder  of  causes 
of  action  is  immaterial."  Sbippey  Bros.  & 
White  V.  Owens,  17  Ga.  App.  127,  86  S.  B.  407. 
Tbe  demurrer  raising  tbe  point  that  tbe  suit  on 
a  note  for  $450  exceeded  tbe  jurisdiction  of  the 
justices'  courts  in  lieu  of  which  the  municipal 
court  of  Atlanta  was  established,  and  therefore 
the  law  as  to  suits  in  tbe  superior  courts  ap- 
plied, and  tbe  suit  should  have  been  brought  by 
petition  duly  paragraphed,  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent 
Dig.  ft  409,  413,  468.] 

2,  Bnxs   AND    Notes    4=>497(1)  —  Holobb — 

Pbksttvptions. 
"Tbe  bolder  of  a  note  is  presumed  to  be  sudi 
bona  fide,  and  for  value;  if  either  fact  is  neg- 
atived by  proof,  the  defendants  are  let  into  ail 
their  defenses."  Civil  Code  1910,  i  4288.  So 
far  as  the  defendant  was  concerned,  there  was 
no  evidence  which  negatived  tbe  presumption  of 
title  in  the  holder,  in  whose  behalf  tbe  suit  was 
instituted. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1675,  1677,  1678,  1688, 
1687.] 

&  Petition  fob  Cebtiobabi— Absionubnts— 
Vebipication. 
Tbe  second,  third  and  fourth  assignments  of 
error  in  tbe  petition  for  certiorari  are  not  com- 
pletely verified  by  the  answer  of  the  judge  of 
the  municipal  court,  and,  as  qualified  by  said 
answer,  are  without  substantial  merit 

4  Courts  «=»190(8)  —  Munioipai,  Codbts  — 
Review— Cebtiobabi. 
There  was  some  evidence  to  sustain  the  ver- 
dict, and  the  judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  T.  I.  Moon  and  W.  F. 
Brandt,  begun  In  the  municipal  court  of  At- 
lanta. His  petition  for  writ  of  certiorari  be- 
ing overruled.  Moon  brings  error.    Affirmed. 

Daley,  Chambers  &  Daley,  of  Atlanta,  for 
plalntliT  in  error.  Reynolds  &  Whitman,  of 
Atlanta,  for  defendant  In  error. 

WADE,  a  J.    Judgment  affirmed. 

GD0R6B  and  LUKE,  JJ.,  concur. 


(20    Qa.    App.    391) 

SBflTH  V.  CARTER  et  al.    (No.  8394.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  27,  1917.) 

(SyUabttt  hy  the  Court.) 

1.  Beneftciai,  Associations  *=»10(7) — ^Ao- 
tions— Right  to  Maintain. 
Aside  from  other  questions,  construing  the 
suit  brought  in  the  justice's  court  as  contended 
for  by  tbe  plaintiff  in  error  and  most  favor- 
ably to  tbe  plaintiff  therein,  it  was  an  action 
instituted  by  one  member  of  an  ttninc6rporated 


fraternal  association  to.  recover  dues  paid  by 
him  to  bis  partners  in  said  as8o<Jation,  in  ac- 
cordance with  tbe  rules  of  the  partnership,  be- 
cause of  the  fact  that  bis  membership  thereia 
had  been  terminated  at  their  Option  and  against 
his  will.  Generally,  such  a  suit  cannot  be 
maintained,  except  for  an  accounting  in  a  court 
of  equity.  Bennett  v.  Woolfolk,  15  Ga.  213; 
Prentice  v.  Elliott,  72  Ga.  154;  King  v.  Cour- 
son,  57  Ga.  11 ;  Gilbert  v.  -  Crystal  Fountain 
Ixjdge,  80  Ga.  284,  4  S.  E.  905,  12  Am.  St  Rtp. 
255;  Paulk  v.  Creech,  8  Ga.  App.  738,  70  S.  E. 
145.  Nothing  is  alleged  in  this  suit  to  take  it 
out  of  the  usual  rule.  See  Miller  v.  Freeman, 
111  Ga.  654,  36  S.  B.  961,  51  U  B.  A.  504. 

[Ed  Note. — For  other  cases,  see  Beneficial  As- 
sociations, Cent  Dig.  {  20.] 
2.  OvEBKUUNO  of  PsTrrioN  FOB  Cebtiobabi. 
The  judge  of  tbe  superior  court  did  not  err 
in  overruling  the  petition  for  certiorari. 

Error  from  Superior  Court,  Muscogee  Ooun- 
ty;  O.  P.  Munro,  Judge. 

Action  between  Aicb  Smith  and  Jas.  Carter 
and  others,  l>egun  in  justice  court.  His  peti- 
tion for  certiorari  was  overruled,  and  Smith 
brings  error.    Affirmed. 

Ed.  Wohlwender  and  Paul  Blancfaard,  both 
of  Columbus,  tor  plaintiff  in  error. 

WADES,  O.  J.    Judgment  affirmed. 

GE30RGE  and  LUKE,  JJ.,  concur. 


(20    Ga.    App.    391) 
SYKHS  V.  OCEAN   S.   S.   CO.  OF  SAVAZtJ- 

NAH.     (No.  8382.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  27,  1917.) 

(SyllahuM  hv  the  Court.) 

Masteb    and     Sebvant    «=»265(15)— Neou- 

obnoe  of  Masteb — Recovebt. 
The  action  in  the  present  case  rests  upon 
the  general  law  of  master  and  servant,  and,  in 
order  for  the  plaintiff  to  recover,  it  must  ap- 
pear that  the  master  knew,  or  ought  to  have 
known,  of  the  danger,  that  the  plaintiff  did  not 
know,  and  by  tbe  exercise  of  ordinary  care 
could  not  have  known,  and  that  he  did  not  have 
equal  means  with  the  master  of  knowing,  the 
danger.  The  petition  was  properly  stricken  on 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  893,  908.] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  J.  F.  Sykes  against  tlie  Ocean 
Steamship  Company  of  Savannah.  Judg- 
ment for  defendant,  and  plaintUT  brings  er- 
ror.   Affirmed. 

Shelby  Myrick,  of  Savannah,  tor  plaintlH 
in  error.  H.  W.  Johnson,  of  Savannah,  for 
defendant  In  error. 

GEORGE,  J.    Judgmeat  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 
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<20    Oa.    App.    283) 
LOWDBN  T,  MERCHANTS'  &  MINERS' 
TRANa».  CO.     (No.  7798.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1> 
June  18,  191T.) 

(RyXUibut  T>v  the  Court.) 

X,  Cabrixbs  «=>131  —  Oakbiaob  or  Goods  — 

AcTiona 
Where  a  anit  against  a  common  carrier  is 
broDgbt  by  and  in  the  name  of  the  consignor  for 
the  loss  or  destruction  of  goods  delivered  to  the 
carrier  for  transportation,  under  an  ordinary 
contract  of  affreightment,  not  indicating  any 
Teservation  of  title  to  such  goods  in  the  consign- 
<w,  it  must  clearly  appear,  from  the  allegations 
in  the  i^tition,  that  the  title  thereto  was  in 
the  consignor  at  the  time  the  right  of  action  ac- 
crued by  reason  of  the  loss  or  destruction  of  th« 
property. 

[Eld.  Note.— For  other  cases,  sea  Oarriars, 
Cent.  Dig.  K  56&-577,  503.] 

2.  Cabrixbs  «s376  —  Cabbiaob  or  Goods  — 

CONTBACTB. 

After  the  loss  or  destruction  of  the  proper- 
ty, and  therefore  after  the  accrual  of  the  nght 
of  action  in  the  person  in  whom  the  title  to  the 
property  was  then  vested,  an  assignment  or 
transfer  of  all  of  its  rights  on  account  of  the 
tort  by  the  consignee  to  the  consignor  will  not 
■erve  to  invest  the  latter  with  8U(£  title  to  the 
soods  destroyed  as  would  authorize  the  consign- 
or to  mslwtsin  an  action  in  tort  therefor. 

[XU.  Note.— For  other  cases,  see  Oarriars, 
Cent.  Dig.  M  266-271,  863.] 

Error  from  City  Court  of  Savannah;  Da- 
vis I'I'eeman,  Judge. 

Action  by  George  W.  Iiowden  against  the 
Merchants'  &  Miners'  Transportation  Com- 
pany. There  was  a  Judgment  iot  defendant, 
■ad  plaintiff  brings  error.    Affirmed. 

W.  B.  Stubbs  and  G.  N.  Alfbrd,  both  of 
Savaiinali,  for  plaintiff  in  error.  Adams  & 
Adsms,  of  Savannah,  for  defendant  In  error. 

WADE,  C.  J..  George  W.  I<owden  brought 
snit  against  the  Merchants'  &  Miners'  Trans- 
portation Company,  a  corporation  having  an 
office  and  agency  In  Chatham  county,  Ga., 
alleging:  That  on  January  30, 1913,  and  from 
that  date  until  the  date  on  which  this  acticm 
was  brought,  the  defendant  had  been  contln* 
nously  engaged  In  the  business  of  transport- 
ing, for  compensation,  goods  from  place  to 
place  wholly  within  the  state  of  Georgia,  and 
from  points  within  to  points  without  said 
state;  that  the  defendant  had  Injured  and 
damaged  petitioner  in  the  sum  of  $1,998.50, 
tar  on  January  30,  1913,  defendant  received 
from  petitioner  at  Its  warehouse  in  Savan- 
nah, Ga.,  a  carload  of  oysters  for  transport 
tatlon  to  Chicago,  111.,  which,  for  a  considera- 
tion named.  It  then  and  there  undertook  and 
agreed  to  safely  transport  from  Its  said 
warehouse  In  Savannah,  Ga.,  to  Chicago,  III., 
and  to  there'  deliver  in  g;ood  condition  to 
John  H.  Leslie  &  Co.;  that  petitioner  deUv- 
ered  said  goods  to  the  defendant  in  good  con- 
dition on  the  date  and  at  the  place  aforesaid, 
loadiiig  said  oysters  In  a  certain  named  car 


at  its  warehouse,  and  the  defendant  then  and 
there  received  said  property  for  transporta- 
tion under  the  aforesaid  agreement;  that 
defendant  transported  said  car  of  oysters  to 
its  wharf  In  Savannah,  Ga.,  and  there  on 
February  2,  1913,  while  said  goods  were  be- 
ing delayed  by  defendant.  In  order  that  they 
might  be  loaded  on  a  ship  belonging  to  the 
defendant  company,  they  were  completely 
destroyed  by  fire;  "that  petitioner  wa»  [ital- 
ics ours]  the  owner  of  said  goods,"  and  when 
the  same  were  delivered  to  defendant  as 
aforesaid  they  were  of  the  follov^ng  invoice 
(descriptlou  here  given);  "that  heretofore 
John-H.  IJeslle  &  Co.  has  assigned  in  writing 
to  petitioner  all  rights  and  claims  it  may 
have  against  defendant  by  reason  of  the 
facts  set  out  in  this  petition;"  that  petition- 
er filed  a  verified  notice  of  its  claim  as  re- 
quired by  the  act  of  the  Legislature  of 
Georgia  (Acts  of  1906,  p.  102),  but  defendaift  ' 
has  not  adjusted  said  claim,  though  more 
than  90  days  have  elapsed  since  the  same 
was  filed  with  it,  and  defendant  wholly  taXia 
and  refuses  to  pay  the  same ;  that  by  reason 
of  the  facts  above  recited  the  petitioner  has 
been  damaged  in  the  sum  of  $1,998.50,  with 
Interest  from  February  2,  1913,  and  Is  en- 
titled to  $50  penalty,  according  to  the  statute 
In  such  cases  made  and  provided.  Where- 
fore petitioner  prays  for  process  and  judg- 
ment, etc. 

To  the  original  petition  the  defendant  in- 
terposed a  general  demurrer,  upon  the  ground 
that  the  petition  set  forth  no  cause  of  ac- 
tion against  the  defendant  The  petition  was 
thereupon  amended,  so  that,  as  amended,  it 
contained  the  recitals  set  out  above,  and  the 
court  thereuiK>n  passed  the  following  order: 

"A  number  of  foregoing  grounds  of  demurrer 
are  not  now  good,  because  of  the  amendment 
made  to  platutifPs  petition.  The  case  as  it  now 
stands  sonnds  in  tort.  Right  of  action  for  tort 
is  not  assignable.  I  think  the  special  demurrers 
should  be  and  they  are  overruled.  But  I  also 
think  the  general  demurrer  is  good,  and  it  is 
sustained,  and  the  case  dismissed." 

The  plaintiff  thereupon  made  a  motion  to 
reopen  the  demnrrer,  and,  in  the  petition  to 
Teopea  the  demurrer,  for  farther  argument 
submitted  the  following: 

"It  appears  from  the  order  set  out  above  that 
the  court  was  under  the  impression  that  plaintiff 
was  relying  entirely  upon  the  assignment  of 
John  H.  Leslie  &  Co.  of  the  right  of  action  for 
the  tort.  The  twelfth  paragraph  of  the  peti- 
tion alleges  that  petitioner  was  the  owner  of 
the  property,  and  this  allegation  was  admitted 
for  tiie  purposes  of  the  demurrer.  There  is  noth- 
ing in  the  amended  petition  to  show  that  any 
person  other  than  plaintiff  bad  any  interest  in 
the  property." 

The  court  thereupon  vacated  said  order  on 
demurrer'  and  allowed  an  argument  thereon, 
but  after  argument  entered  up  another  order, 
reaffirming  the  original  oriee  sustaining  the 
demurrer,  as  follows: 

"Upon  reconsideration,  upon  plaintiff's  nu^ 
tion,  of  above  demurrers,  my  opinion  is  unchang- 
ed, and  the  foregoing  order  on  demurrers,  dat- 
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ed  May  22,  1916,  te  te-entered  of  this  date, 
August  9.  1916." 

Thereupon  tbe  plalntifl  filed  bia  bill  of 
exceptions. 

It  will  be  observed  from  tbe  petition  as 
amended,  which  is  set  forth  practically  in 
full  in  the  above  statement  of  facts,  that  the 
plaintiff  alleges  therein  that  by  refison  of  the 
facts  therein  recited  "petitioner  has  been 
damaged  in  the  sum  of  $1,998.50,"  etc.  It 
further  appears  that  the  judge.  In  the  order 
sustaining  tbe  general  demurrer  and  dismiss^ 
ing  the  petition,  based  hljj  action  upon  the 
view  that  the  case  as  it  then  stood,  6ifter  the 
original  petition  had  been  amended,  sounded 
in  tort,  and  In  the  petition  to  reopen  the  de- 
murrer for  further  argument  the  plaintiff 
raised  no  issue  on  this  point.  The  bill  of 
exceptions  itself  recites  that  the  action  was 
In  tort,  and  this  view  is  adhered  to  in  the 
briefs  of  counsel  for  the  plaintiff  in  error. 
It  is  therefore  unnecessary  to  consider  or  de- 
termine whether  the  petition  as  amended 
sought  a  recovery  for  breach  of  contract,  or 
for  a  tort,  l^ut  tbe  case  will  be  treated  as 
one  arising  ex  delicto,  and  not  ex  contractu. 

It  is  a  fundamental  principle  of  pleading 
that,  where  a  petition  is  susceptible  of  more 
than  one  construction,  tbe  construction  most 
unfavorable  to  the  pleader  must  be  adopted. 
The  petition  in  this  case  nowhere  alleges  In 
so  many  words  that  at  the  time  the  loss 
originated  or  the  tort  occurred  the  plaintiff 
was  in  fact  the  owner  of  the  property  for 
the  destruction  of  which  suit  was  brought. 
The  petition  alleges  generally  that  the  peti- 
tioner bad  been  injured  and  damaged  by 
reason  of  tbe  facts  recited  in  tbe  lOtb  para- 
graph thereof.  Further  on,  the  specific  state- 
ment is  made: 

"That  petitioner  was  the  owner  of  the  said 
goods,  and  when  delivered  to  tbe  defendant  as 
aforesaid  they  were  of  tbe  following  invoice," 
etc 

And  again  that  by  reason  of  the  premises 
recited  "petitioner  has  been  damaged  In  tbe 
sum,"  etc.  The  allegation  that  "petitioner 
was  the  owner  of  the  said  goods,"  when  tak- 
en in  connection  with  the  further  connected 
statement,  "and  when  delivered  to  defend- 
ant as  aforesaid  they  were  of  the  following 
invoice,"  etc.,  by  no  means  amounts  to  a 
definite  assertion  that  the  goods  were  still 
the  property  of  tbe  plaintiff,  Lowden,  alter 
they  had  been  delivered  to  the  defendant  com- 
pany for  transportation,  or  after  possession 
thereof  had  been  surrendered  to  said  company 
In  order  that  the  same  might  be  transported 
to  John  H.  Leslie  &  Co.  at  Chicago,  111. 

[1]  The  consignor,  who  is  the  owner  of 
goods  lost  in  transit,  may,  it  is  true,  main- 
tain an  action  in  tort  against  the  carrier 
for  breach  of  duty  as  a  common  carrier. 
Savannah,  etc.,  Ry.  Ca  v.  Commercial  Guano 
Co.,  103  Oa.  690,  596,  30  S.  El  555;  Southern 
Railway  Co.  v.  Mlko,  136  Ga.  272,  71  S.  E. 
241,  36  L.  B.  A.  (N.  S.)  68;  Lamb  v.  Mitchell 
&  Co.,  15  Ga.  App.  759,  764,  84  S.  E.  213. 


"However,  it  Is  generally  found  stated  in 
the  books  that  the  consignee  is  prima  facie 
tbe  person  entitled  to  sue  for  an  injury  to 
or  the  loss  of  a  shipment  of  goods,  and  this 
principle  holds  true,  whether  or  not  In'  the 
particular  jurisdlctlMi  the  strict  view  is  en- 
tertained that  the  owner  alone  can  bring  an 
action,  since  it  Is  a  presumption  of  law  that 
on  the  delivery  of  goods  to  a  common  carrier 
the  title  thereto  vests  in  tbe  consignee,  and 
this  presumption  the  carrier  has  the  right  to 
rely  on,  in  the  absence  of  express  notice 
from  tbe  consignor  to  the  contrary.  Indeed, 
where  the  property  is  received  on  an  uncon- 
ditional and  unrestricted  consignment,  the 
carrier  not  only  may,  hut  must,  treat  the 
consignee  as  the  absolute  owner  until  be  re- 
ceived notice  to  the  contrary."  4  R.  C.  Ij. 
941.  It  is  further  said  in  the  same  volume 
(page  940): 

"That  the  real  owner,  whether  consignor,  con- 
signee, or  neither  of  these,  as  for  instance,  a 
bailor  of  the  consignor,  may  sue  for  such  a  loss 
or  injury  on  proof  of  title  is  well  established." 

And  again  (page  942): 

"Proof  that  the  consignor  is  the  owner  of 
goods  shipped  entitles  him  to  maintain  an  action 
against  a  carrier  for  their  loss." 

It  follows,  as  a  necessary  corollary,  since 
a  recovery  by  the  consignor  is  only  allowable 
where  proof  of  title  In  him  Is  well  estab- 
lished, that  to  render  a  petition  good  against 
general  demurrer,  where  the  action  Is  brought 
by  a  consignor  to  recover  damages  on  account 
of  the  destruction  of  goods  delivered  by  hln» 
to  a  common  carrier  (under,  so  far  as  ap- 
pears, an  ordinary  contract  of  affreightment 
reserving  no  title  in  the  consignor),  It  should 
have  been  distinctly  and  definitely  alleged 
therein  that,  at  tbe  time  the  property  so- 
delivered  to  the  carrier  was  actually  de- 
stroyed, the  title  thereto  was  then  in  the 
consignor,  and  not  in  the  consignees  or  an- 
other— tbe  presumption  being  in  sudi  a  case 
that  the  title  was  in  the  consignees.  Havlntr 
in  mind  the  mle  above  referred  to,  that  a 
petition  must  be  'construed  most  strongly 
against  the  rights  the  plaintiff  therein  seeka 
to  set  up,  it  cannot  be  reasonably  maintain- 
ed that  the  allegation  in  tbe  petition  under 
consideration  "that  i)etitioner  too*  the  owner 
of  said  goods"  (especially  when  taken  in  con- 
nection with  tbe  statement  referring  to  the 
invoice  thereof  when  delivered  to  the  carrier 
for  transportation),  amounts  to  a  distinct 
statement  that  tbe  petitioner  was  the  owner 
of  said  goods  after  they  had  been  delivered 
to  the  defendant  for  transportation,  and  at 
the  time  they  were  thereafter  destrojred  by 
fire  at  the  warehouse  of  the  defendant  In 
fact,  the  more  reasonable  construction  to  be- 
placed  upon  this  allegation  of  ownership  1» 
that  the  goods  were  the  property  of  the  peti- 
tioner when  delivered  to  tbe  defendant  for 
shipment  on  the  30th  day  of  January,  1913^. 
consigned  under  an  ordinary  bill  of  lading 
for  delivery  to  John  H.  Leslie  &  Co.,  at  Chi- 
cago, 111.;    and  the  fair  legal  conclusion  to> 
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be  arrived  at  from  the  particular  statement 
referred  to,  when  taken  In  connection  with 
the  entire  petition,  Is  that  no  allegation  of 
ownership  In  the  plaintiff  at  the  time  of  the 
injury  is  made  in  the  i>etition.  To  the  con- 
trary. It  wonld  appear  from  the  statement, 
in  the  thirteenth  paragraph  of  the  plaintiff's 
petition,  "that  heretofore  John  H.  Lieslle  & 
Ck>.  has  assigned  In  writing  to  petitioner  all 
rights  and  claims  It  may  have  against  de- 
fendant by  reason  of  the  facts  set  out  in  this 
petition,"  that  In  fact,  at  the  time  of  the 
destruction  of  the  goods  by  Are,  after  their 
delivery  to  the  common  carrier  for  transpor- 
tation to  the  consignee  under  an  ordinary 
bill  of  lading  that  did  not  reserve  title  in  the 
consignor,  the  title  had.  passed  to  John  H. 
Leslie  &  Co.,  and  was  vested  In  them  .as  con- 
signees, and  not  In  the  consignor,  on  Feb- 
ruary 2d,  when  the  property  was  destroyed 
and  this  rig^t  of  action  accrued. 

The  suggestion  is  made  by  learned  connsd 
for  the  plaintiff  In  error  that  this  imragraph, 
alleging  an  assignment  in  writing  to  the  peti- 
tioner of  all  lights  and  claims  against  the 
defendant  that  John  E.  Leslie  &  Co.  might 
have  by  reason  of  the  facts  set  out  in  the 
plaintiff's  petition,  'was  not  intended  as  a  ba- 
sis for  the  suit  as  brought,  but  was  Intended 
merely  to  show  definitely  that  John  H.  Leslie 
&  Co.  were  claiming  no  toterest  In  the  proper- 
ty destroyed,  and  hence  the  defendant  would 
be  protected  from  further  claims  for  dam- 
ages from  the  consignees  in  the  event  of  a 
recovery  against  the  defendant  by  the  con- 
signor. 'Ih\a  is  aside  from  the  issue;  the 
sole  point  for  decision  by  the  lower  court  or 
by  this  court  being  whether  or  not  the  peti- 
tion sufficiently  alleged  ownership  In  the  con- 
signor, not  dependent  upon  or  growing  out  of 
the  written  assignment  to  him  by  the  con- 
signees, to  sustain  his  right  of  action  for 
the  destruction  of  the  property  delivered  to 
the  common  carrier.  Not  only  does  our  Code 
provide  that  "a  right  of  action  for  personal 
tort"  (Civil  Code,  §  3655)  cannot  be  assign- 
ed, but  it  is  "unnecessary  to  discuss  the  prop- 
osition that  a  right  of  action  growing  out 
of  onv  tort  generally  cannot  be  assigned  In 
this  state."  See  Gamble  v.  Central  Railroad 
&  Banking  Co.,  80  Ga.  695,  7  S.  E.  S16,  12 
Am.  St  Rep.  276;  Central  R.  Co.  v.  B.  & 
W.  B.  Co.,  87  Ga.  386,  388,  13  S.  B.  520;  Al- 
len V.  Macon,  Dublin  &  Savannah  B.  R.  Co., 
107  Ga.  838,  33  S.  E.  696.  Whatever  may  be 
the  rule  in  other  jurisdictions,  the  above  rule 
is  clearly  fixed  by  the  decisions  of  our  Su- 
preme Court 

[2]  No  right  of  recovery,  therefore,  can  be 
predicated  upon  the  allegation  that  John  H. 
Leslie  &  Co.  had  assigned  to  the  plaintiff 
aU  of  its  rights  growing  out  of  the  facts 
alleged  in  regard  to  the  property  destroyed 
while  in  the  custody  of  the  carrier;  and 
since  no  distinct,  definite,  and  clear  allega- 
tion of  ownership  in  the  consignor  himself 
can  be  found  in  the  petition  (construing  it 


most  strongly  against  falm),  and  without  even 
considering  that  the  statements  made  In  ref- 
erence to  a  transfer  from  John  H.  Leslie  & 
Go.  would  imply  of  themselves  that  prior 
to  such  transfer  the  right  of  action,  and 
hence  the  title  to  the  goods  destroyed,  was 
In  fact  in  the  consignee,  and  not  in  the  con- 
signor, we  think  it  clear  that  the  trial  judge 
correctly  sustained  the  demurrer  and  dis- 
missed the  petition. 

If  clear  proof  of  ownership  by  the  con- 
signor is  necessary  to  sustain  a  suit  by  him 
for  the  loss  or  destruction  of  property  deliv- 
ered under  an  ordinary  contract  of  affreight- 
ment to  a  common  carrier,  it  follows  that 
as  a  necessary  preliminary  to  the  submission 
of  such  proof  the  petition  itself  must  clear- 
ly and  definitely  allege  such  ownership  in  the 
consignor,  and,  falling  to  do  this,  should  be 
dismissed,  where  Its  insufficiency  is  brought 
Into  question  by  a  timely  demurrer.  Of 
couise,  where  no  demurrer  is  Interposed,  and 
no  issue  is  thus  raised  as  to  the  ambiguity, 
uncertainty,  or  insufficiency  of  the  allega- 
tions of  ownership  in  the  consignor  contain- 
ed in  the  petition,  the  case  might  proceed 
to  trial,  and,  upon  clear  and  satisfactory 
proof  of  such  ownership  in  the  consignor,  a 
verdict  In  his  favor  be  returned,  and  a  judg- 
ment entered  thereon  be  sustained.  In  this 
case,  however,  the  uncertainty  and  ambiguity 
in  the  allegations  as  to  the  ownership  of  the 
property  by  the  consignor  and  the  consequent 
insufficiency  of  the  petition  are  objected  to 
by  demurrer,  and,  upon  the  failure  of  the 
plaintiff  to  remove  the  defects  thereby  point- 
ed out,  the  court  properly  declined  to  allow 
the  case  to  proceed,  and  refused  to  permit 
counsel  to  submit  testimony  to  support  a 
necessary  allegation  not  in  fact  made  in  the 
petition. 

Judgment  affirmed. 

GKOBGB  and  LUKE,  JJ.,  concur. 


(20  Oa.  App.  2)0) 

SOUTHERN  BY.  CO.  v.  SIMPSON. 

(No.  7953.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

June  IS,  1917.) 

(Bi/Uahui  fiv  ths  Court.) 

1.  Cabbikbs  €=9l69(2)  —  Bux  oir   LAniira  — 
Clahi  fob  Dauaoes— Vaudxtt  of  Conoi- 

TIONS. 

The  bill  of  lading  which  evidenced  the  con- 
tract of  carriage  was  signed  both  by  the  con- 
signor and  by  the  carrier,  and  contained  In  its 
face  a  recital  "that  every  service  to  be  perform- 
ed herein  ahall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  therein  contained 
(induding  conditions  on  back  hereof)  and  which 
are  agreed  to  by  the  shipper  and  accepted  for 
himself  and  assigns."  On  the  back  of  the  con- 
tract the  following  condition  appears:  "Claims 
for  loss,  damage,  or  delay  must  be  made  in  writ- 
ing to  the  carrier  at  the  point  of  delivery  or  at 
the  point  of  origin  wltmn  four  months  after 
delivery  of  the  property,  or,  in  case  of  failure 
to  make  delivery,  then  within  four  months  after 
a  reasonable  time  for  delivery  has  elapsed.    Un- 
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legs  claims  are  m  made  the  carrier  shall  not  be 
liable."  The  ondispnted  evidence  shoved  that 
the  daim  for  the  logs  of  the  goods  for  which 
snit  was  brought  was  not  filed  with  the  carrier 
until  after  the  lapse  of  nearly  a  year  from  the 
date  of  the  shipment. 

(a)  The  proTision  in  the  contract  i:eqniring 
notice  to  be  given  for  claims  for  damages  with- 
in a  certain  time,  in  order  to  hold  the  carrier 
liable,  does  not  amount  to  an  attempt  to  ex- 
empt the  carrier  from  liability  for  ne^gence. 
See  Post  T.  Atlantic  Coast  line  R.  Co.,  138 
Ga.  763,  76  S.  B.  45  (3[;  'Southem  R.  Co.  v. 
Adams,  116  Ga.  705,  42  S.  M,  36. 

(b)  When  a  shipper  signs  and  accepts  from  a 
carrier  a  bill  of  lading  containing  a  clause  stipu- 
lating that  all  claims  for  loss  or  damage  shall 
be  made  ia  writing  to  the  carrier  at  the  point 
of  delivery-  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  for  delivery 
has  lapsed,  such  a  clause  is  not  void  upon  the 
ground  that  the  carrier  thereby  seeks  to  limit 
liability,  and  does  not  give  as  a  consideration 
therefor  any  extra  service  or  special  rate  or  oth- 
er monetary  consideration  to  the  shipper,  or 
that  it  Is  contrary  to  the  public  policy  of  the 
state.  Mitchell  v.  Atlantic  C.  !■.  R.  Co.,  15 
Ga.  App.  797,  84  S.  E.  227. 

(c)  The  evidence  did  not  show  that  any  daim 
for  damages  was  made,  as  reonired  by  the  con- 
tract, within  four  months  after  a  reasonable 
time  for  delivery  had  elapsed. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  711-713.] 

2.   DiBECTED  VEBDICT. 

The  trial  court  therefore  erred  in  directing  a 
verdict  in  favor  of  the  plaintltf. 

Bnor  from  Superior  Coart,  Henry  County ; 
W;  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  W.  A.  .Simpson,  Jr.,  against  the 
Southern  Railway  Company.  Judgment  for 
{dalntin,  and  defendant  brings  error.  Re- 
▼eiBed. 

fiarris,  Harris  &  Wltman,  of  Macon,  and 
Smith  &  Turner,  of  McDonough,  for  plaintiff 
In  error.  E.  Ia,  Reagan  and  Hj.  J.  Reagan, 
both  of  McDonough,  for  defendant  In  error. 

WADE,  0.  J.    Judgment  reversed- 

GEORGE  and  LUKE,  JJ.,  concur. 


UO  Ga.  App.  Tt) 
GIBSON  et  aL  ▼.   STATB.     (No.  8376.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1917.    On  Motion  for  Rehearing, 

July  5,  1917.) 

(ByUabuM  hy  the  Court.) 

1.  JUBT  «S»94— JXTBT  Tbiai,— DlSQUAtirrOA- 
TION. 
GilHion  and  Har^r  were  jointly  tried  under 
an  indictment  charging  them  with  burglary  and 
with  larceny  from  the  house  of  A.  J.  Gordon. 
They  objected  to  one  of  the  jurors,  before  he 
had  been  sworn  and  before  the  entire  jury  was 
selected,  and  thereafter  moved  for  a  mistrial, 
upon  the  ground  that  the  juror  had  served  on 
the  grand  lury  at  a  previous  term  of  the  court, 
and  as  a  grand  juror  had  found  and  returned 
an  indictment  afrainst  J.  M.  Anderson  for  the 
ofEense  of  receiving  goods  alleged  to  have  been 
stolen  by  one  Julian  Anderson,  which  were  de- 
scribed as  the  xrropertv  of  A.  J.  Gordon,  and  in 
the  same  manner  as  in  the  indictment  against 


Gibson  and  Harper.  Without  determining 
whether  the  brief  of  evidence  at  the  former 
trial  of  the  defendant  Harper  (reviewed  by  thia 
court,  in  the  case  reported  in  17  (3a.  App.  561, 
87  S.  E.  M08),  which  is  apparently  attached  to 
the  motion  fnr  a  new  trial  and  is  specified  in  the 
bill  of  exceptions  (though  not  incorporated  tlierr* 
in)  and  referred  to  in  the  motion  for  a  new 
trial  (though  not  identified  and  attached  there- 
to as  an  exhibit),  is  properly  before  this  coart 
for  consideration,  it  is  enough  to  say  that  nd- 
ther  from  the  indictments,  wliich  are  made  a 
part  of  the  motion  for  a  new  trial,  nor  else- 
where in  the  record,  does  it  affirmatively  ap- 
I>ear  that  the  juror  objected  to  was  in  fact  dis- 
qualified because  of  having  heard  testimony  de- 
livered which  tended  directly  or  indirectly  to 
connect  the  defendants  on  trial  with  the  com- 
mission of  the  crime  with  which  they  were 
diarged,  or  that  the  defendants  Gibson  and 
Harper  had  been  named  or  referred  to  in  the 
testimony  offered  at  the  investigation  before  the 
grand  jury,  resulting  in  said  indictment  against 
J.  M.  Anderson,  and  hence  that  the  said  juror 
had,  by  the  return  of  said  indictment,  formed 
and  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendants  Gibson  and  Harper. 
The  juror  qualified  on  the  voir  dire,  and  the 
trial  court  did  not  err  in  refusing  to  set  him 
aside  on  moti<Hi  or  in  thereafter  refusing  a  mis- 
trial based  upon  his  alleged  disquaUncation. 
There  is  therefore  no  merit  in  the  first  three 
grounds  of  the  motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Jury,  Cvat. 
Dig.  {  423.] 

2.  iNSTBiicTJONs— BuBai.AHT— PossKssion    or 
Stolen  Pbopebtt. 

The  instructions  complained  of  in  the  fourth 
and  fifth  grounds  of  the  amendment  to  the  mo* 
tion  for  a  new  trial,  which  relate  to  the  pos- 
session of  stolen  property  unaccounted  for,  are 
not  subject  to  the  particular  exceptions  urged, 
and  are  in  substantial  comi^iance  with  the  law 
as  announced  In  numerous  decisions  of  the  Sa- 

grema  Court  and  this  court  on  that  subject. 
..ee  Annotations,  Park's  Penal  Code,  i  1010, 
subject  "Possession." 

3.  Cbiminal  Law  ®=>822(14),  825(1)— TbiaI/— 
Instbuctions. 

The  charge  of  the  court  complained  of  in 
the  sixth  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial,  touching  the  impeachment 
of  witnesses,  was  not  misleading,  when  taken 
in  connection  with  the  entire  charge,  and,  be- 
sides, no  more  spedfic  instructions  were  request* 
ed  in  writing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1990,  189472005,  3168.] 

4.  Alibi— DEncNSKs—CHAHGKB. 

There  is  no  merit  in  the  seventh  groond  a< 
the  amendment  to  the  motion  for  a  new  trial, 
for  the  evidence  as  to  alibi  was  not  such  as  to 
exclude  the  possibility  of  the  presence  of  either 
or  both  of  uie  defendants  at  the  time  of  the 
commission  of  the  crime,  and  there  was  no 
request  for  an  instruction  on  the  subject.  Gad- 
lin  V.  State,  13  Ga.  App.  660,  79  S.  B.  761. 
See  also  Smith  t.  State,  6  Ga.  App.  677,  66 

5.  E.  800;    Shaw  t.  State,  10  Ga.  App.  776, 

74  S.  E.  89;   Couey  t.  State,  11  Ga.  App.  416, 

75  S.  E.  446;  Moore  t.  State,  17  Ga.  App. 
344,  86  S.  E.  822  (2). 

5.  Cbiminal    Law    <»s>823(1)  —  Tbiai.  —  IH- 

STBUCTIONS. 

He  inaccuracy  complained  of  in  the  eighth 
ground  of  the  amendment  to  the  motion  for  a 
new  trial,  in  referring  to  the  defendants  as  "the 
witnesses,"  was  immediately  corrected,  and  could 
not  have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  ||  1992-19»4,  816a] 
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B.  WmressKB  *=b861(4)— Cobboboratioh. 

There  iB  no  merit  in  the  ninth  ground  m 
the  amendment  to  the  motion  for  a  new  triaL 
"An  impeached  witness  may  be  sustained  b^  evi- 
dence going  to  his  character  generally."  Surles 
T.  Sute,  89  Ga.  167,  168,  15  S.  E.  38  (5).  See 
also  Jackson  y.  State,  64  Ga.  344  (3) ;  Hart  t. 
State.  98  Ga.  160,  20  S.  B.  39.  "When  a  wit- 
ness has  been  attacked  as  unworthy  of  credit, 
on  account  of  general  bad  character,  and  a  wit- 
ness called  to  sustain  him  testifies  that  his 
character  is  bad,  but  that^  notwithstanding  this 
fact,  he  would  believe  him  on  oath,  the  jury 
should  be  allowed  t4}  consider  this  evidence  in 
determining  what  credit  is  to  be  given  the  at- 
tacked witness."  Suddeth  ▼■  State,  112  Ga.  407, 
37  &.  E.  747  (4).  See  also  Taylor  v.  State,  6 
Ga.  App.  237,  62  S.  E.  1048  (4). 

[Eld.  Kote.— For  other  cases,  see  Witnesses, 
Cnit.  Dig.  i  1170.] 

7.  Vbbdiot— Evidence— SuFFioiBNOT. 

The  evidence  authorized  the  verdict,  and  the 
trial  judge  did  not  err  in  oTerruling  the  motion 
for  a  new  triaL 

Brror  from  Superior  Court,  Wayne  Ooon- 
ty^   X  P.  Hlgfasmlth,  Judge. 

Lee  Gibson  and  another  were  convicted  of 
crime,  and  tbey  bring  error.    Afflrmed. 

W.  W.  Bennett,  of  Baxley,  for  plalntUXa 
In  error.  J.  H.  Thomas,  SoL  Gen.,  of  Jesup, 
and  A.  V.  Sellers,  SoL  Gen.,  of  Baxley,  for 
the  State. 

WADE,  C.  J.    Judgment  afilrmed. 

GBOItGE  and  LUKS),  JJ.,  concur. 

On  Motion  for  Rehearing. 

PBB  CURIAM.  Although  the  juror  object- 
ed to  served  on  the  grand  Jury  that  found 
the  indictment  against  J.  M.  Anderson  for 
reo^vlng  stolen  goods,  and  therefore  heard 
the  testimony  of  M.  J.  Harrison,  Mrs.  Bessie 
Harrison,  and  A.  J.  Gordon  as  to  Anderson's 
guilt  of  that  charge,  and  though  these  same 
witnesses  testified  on  the  former  trial  of 
Lonnle  Harper  (one  of  the  plaintiffs  In  error) 
in  such  a  manner  as  to  Implicate  both  of  the 
plaintiffs  In  error  in  the  commission  of  the 
crime  now  under  Investigation,  there  Is  noth- 
ing In  the  record  to  indicate  that  In  the  In- 
vestigation before  the  grand  jury  of  the 
charge  against  J.  M.  Anderson,  when  the 
juror  who  Is  now  objected  to  as  dls(iualifled 
was  present,  these  witnesses  mentioned  or 
referred  to  either  Gibson  or  Harper,  not- 
withstanding their  testimony  afterwards  de- 
livered on  the  trial  of  Harper.  No  brief  of 
the  evidence  adduced  before  the  granil  jury 
when  the  indictment  was  found  against  J.  M. 
Anderson  by  the  juror  Barlow  is  attached 
to  the  record  In  this  case,  and  this  court 
would  be  compelled  to  base  its  condnslon 
upon  surmise  or  coiijecture  only,  should  we 
hold  that  because  the  names  of  the  witnesses 
who  afterwards  testified  to  the  guilt  of  Lon- 
nle Hari)er  (one  of  the  plaintiffs  in  error) 
were  indorsed  on  the  indictment  against  J. 
M.  Anderson,  they  had  in  fact  testified  to  the 
same  effect  and  had  implicated  or  referred 


to  Harper  in  the  indep«ident  and  separate 
investigation  as  to  the  guilt  of  said  Ander- 
son, under  an  entirely  different  charge  grow- 
ing out  of  the  same  transaction.  It  may  be 
borne  in  mind  in  this-  connection  that  the 
only  issue  in  the  case  now  under  review  was 
whether  the  storehouse  belonging  to  Gordon 
had  been  burglarized.  Our  decision  must  be 
based  upon  the  record  as  made,  and  not  up- 
on conjectures,,  or  upon  plausible  or  even 
probable  conclusions  from  certain  facts  in 
proof  which  might  suptrart  such  a  conjecture 
or  conclusion,  but  not  necessarily  require  or 
even  suggest  a  logical  resulting  inference. 
The  fact  that  M.  J.  Harrison,  a  witness 
against  the  plaintiff  in  error,  has  been  him- 
self convicted  in  another  trial  of  the  same 
offense  as  these  defendants,  and  his  convic- 
tion has  been  sustained  by  this  court,  by  no 
means  'argues  (as  contended  in  tt^e  motion 
for  a  rehearing)  that  the  conviction  of  the 
defendants  Gibson  and  Harper  would  be  a 
miscarriage  of  Justice,  but  tends  to  demon- 
strate rather  that  Harrison,  Gibson,  and 
Hari)er  all  three  participated  in  the  crime, 
for  the  commission  of  which  separate  juries 
have  found  them  guilty,  largely  upon  the 
testimony  of  each  other.  This,  however,  is 
not  a  matter  for  consideration  by  this  court, 
as  each  case  must  be  determined  upon  the 
record  in  that  particular  case,  and  not  ujton 
the  record  in  some  other,  even  where  such 
other  case  may  involve  the  same  crime. 

We  have  carefplly  gone  through  the  en- 
tire record  in  this  case,  and,  while  appreciat- 
ing the  earnest  loyalty  of  able  counsel  in 
fighting  to  the  last  ditch  in  behalf  of  his 
clients,  we  can  but  recognize  the  natural 
bias  in  their  favor  which  he  properly  should 
and  evidently  does  entertain,  and  we  are  un- 
able to  see  any  sufficient  reason  to  conclude 
that  the  original  judgment  in  tills  case 
should  be  altered,  and  therefore  the  applica- 
tion for  a  rehearing  is  denied. 

Motion  for  rehearing  denied. 


(20  0«.  App.  347) 

ELLIS,  Sheriff,  v.  SPELL,  Tax  Collector. 

(No.  8236.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  18,  1917.) 

(ByUabtts  by  the  Oouti.) 

Apfkal  and  EIbbob  «=>977(1,'  4),  1001(1)  — 
New  Tbial  €==65 — Gbodnd  of  New  Tbial 
— AiLowAWCB  OF  New  Tbial. 
Where  there  la  a  motion  for  a  new  trial  and 
no  error  of  law  has  been  committed,  and  only 
Questions  of  fact  are  involved,  "the  presiding 
judge  may  exercise  a  sound  discretion  in  grant- 
ing or  refusing  new  trials."  Civil  Code  1910, 
(0087.  But  this  court  has  no  such  discretion. 
Where  no  error  of  law  has  been  committed,  this 
court  can  only  interfere  where  the  trial  judge 
has  abased  the  discretion  given  him  hy  the  law. 
Where  the  jury  has  passed  upon  a  question  of 
fact,  and  this  only  is  involved,  it  is  the  fixed  pol- 
icy of  this  court  not  to  interfere  with  the  verdict 
if  there  is  any   evidence  to  support  it.     Wil- 


AssPor  otber  eases  see  same  top>o  snA  KBTr-NUMBBB  Id  all  Key-Numbered  Digests  sad  ladaxn 
98SJL— 1 


Digitized  by 


Google 


50 


93  SOUTHEASTEBN  BBPORTEB 


(Oa. 


son  T.  Barnard,  10  Ga.  App.  99,  72  S.  E.  943(8) ; 
RandaU  v.  BeU,  12  Ga.  App.  614,  77  S.  E.  1132. 
It  l8  weU  getUed  also  that:  "The  first  grant  of 
a  neiv  trial  will  not  be  disturbed  unless  it  ap- 
pears 'that  the  judge  abused  his  discretion  in 
granting  it,  and  that  the  law  and  facta  required 
the  verdict  notwithstanding  the  judgment  of  the 
presiding  judge.' "  Stalnaker  v.  Beach,  18  Ga. 
App.  172,  88  S.  B.  991.  "  'It  may  be  now  con- 
sidered as  settled  that  this  court  will  not,  under 
any  circumstances,  reverse  a  judgment  granting 
a  first  new  trial,  whether  the  grant  be  general 
upon  all  the  grounds  of  the  motion  or  special  up- 
on one  or  more  grounds  only,  or  whether  it  be 
upon  a  gronnd  which  involves  questions  of  evi- 
dence or  upon  a  ground  which  involves  purely 
questions  of  law:  nnless  it  is  made  to  appear 
that  no  other  verdict  than  the  one  rendered  could 
possibly  have  been  returned  under  the  law  and 
lacts  of  the  case.  Unless  the  case  can  be 
brought  within  the  exception  just  stated,  it  is 
useless  for  parties  to  bring  before  this  court  the 
judgment  of  a  trial  judge  granting  a  first  new 
trial.'  Civil  Code  1910,  |  6204;  Weinkle  & 
Sons  V.  BrunsFwick  &  Western  R.  R.  Co.,  107 
Ga.  368,  33  S.  E.  471;  Macon  Consolidated 
Street  B.  R,  Co.  v.  Jones,  116  Ga.  351,  42  S.  E. 
468;  Mock  v.  Savannah  &  Statesboro  Ry.  Co., 
122  Ga.  385,  60  S.  E.  121;  Cox  v.  Grady,  132 
Ga.  368,  64  S.  E7.  2^;  Smith  y.  Maddox  Rucker 
Banking  Co.,  135  Ga.  151,  68  S.  E.  1031;  New 
T.  Southern  Ry.  Co.,  136  Ga.  778,  71  S.  H  1104; 
Wilkins  v.  Bames.  10  Ga.  App.  316,  73  S.  E. 
349."  Southern  Fertilizer  &  Chemical  Co.  t. 
Peacock,  91  S.  E.  92& 

(a)  This  principle  in  reference  to  the  first 
grant  of  a  new  trial  is  applicable  when  the  grant 
is  conditional  and  the  condition  is  not  com- 
plied with.  Harris  v.  Central  R.  R.  Co.,  1(B 
Ga.  495,  30  S.  B.  425;  Wood  v.  Southern  Ex- 
press Co.,  95  Ga.  451,  22  S.  E.  536(1). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E?rror,  Cent  Dig.  §S  3860,  3863,  3928-3933; 
New  Trial,  Cent  Dig.  t  130.] 

Error  from  Superior  Court,  Jeff  Davis 
County;   J.  P.  Hlgbsmlth,  Judge. 

Action  between  W.  H.  Bills,  Sheriff,  agq^ust 
Lott  W.  Spell,  Tax  Collator.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

S.  D.  Dell,  of  Hazleburst,  for  plaintiff  In 
error.  Bennett  &  Swain,  of  Hazlehurst,  for 
defendant  in  error. 

BLOOI'WORTH,   J.     Judgment  affirmed. 

BROYIiES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(20    Oa.    App.   433), J 

OHAPIN  T.  TUMLIN. 

TUMUN  T.  OHATIN. 

(Nos.  8076,  8076.) 

(Gk>urt  of  Appeals  of  Georgia,  Division  No.  2. 
June  29,  1917.) 

(Syllahut  by  the  Court.) 

1.  Apfeai.  and  Ebbok  <S=»977(4)— Gbaktino 
OF  FiBST  New  Tbiai/— Rsvebsal. 
This  court  will  not  reverse  a  judgment  grant- 
ing a  first  new  trial,  unless  it  is  made  to  appear 
that  no  other  verdict  than  the  one  rendered 
could  possibly  have  been  returned,  under  the 
law  and  the  ^cts  of  the  case. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3863.] 


2.  SURDAT  «=330(3)— NECESsnr— Pbocess. 

Under  the  facts  of  this  case  there  was  no 
"necessity"  for  filing  and  serving  on  Sunday  tba 
bail  trover  proceeding. 

[E)d.  Note.— For  other  oases,  see  Sunday, 
Cent  Dig.  ||  75-78.] 

Error  from  Superior  Oourt,  Gwinnett  Coun- 
ts';  C.  H.  Brand,  Judge. 

Ball  troTer  by  W.  M.  Chafin  against  A.  T. 
Tumlln,  in  which  defendant  filed  a  plea  in 
abatement  Judgment  for  defendant,  and 
plaintiff  brings  error,  and  defendant  takes 
a  cross-bill  of  exceptions.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  on  cross-biU 
of  exceptions  reversed. 

C.  V.  Hohenstein,  of  Atlanta,  for  plaintiff 
in  error.  B.  O.  DoU>s,  of  Buford,  for  defend- 
ant in  error. 

BLOODWOBTH,  J.  [1]  1.  "It  may  be  now 
considered  as  settled  that  this  court  will 
not  under  any  circumstances  reverse  a  Judg- 
ment granting  a  first  new  trial,  whether  the 
grant  be  general  npon  all  the  grounds  of 
the  motion  or  special  upon  one  or  more 
grounds  only,  or  whether  it  be  upon  a  ground 
wtilch  involves  questions  of  law;  unless  it 
Is  made  to  appear  that  no  other  verdict  than 
the  one  rendered  could  possibly  have  been 
returned  under  the  law  and  facts  of  the  case. 
Unless  the  case  can  be  brought  within  the 
exception  just  stated,  it  is  useless  for  parties 
to  bring  before  this  court  the  Judgment  of 
a  trial  Judge  granting  a  first  new  trial." 
Civ.  Code  1910,  {  6204;  Weinkle  v.  Bruns- 
wick &  Western  R.  Co.,  107  Ga.  368,  33  S.  B. 
471  (1);  Macon  Consolidated  Street  B.  Co. 
▼.  Jones,  116  Ga.  351,  42  S.  E.  468;  Mock 
V.  Savannah  ft  Statesboro  Ry.  C!o.,  122  Oa. 
385,  60  S.  B.  121;  Cox  v.  Grady,  132  Ga. 
368,  64  S.  E.  i262;  Smith  v.  Haddox-Rucker 
Banking  Co.,  135  Ga.  151,  68  S.  a  1031; 
New  V.  Southern  Ry.  Oo.,  136  Ga.  778,  71 
S.  B.  1104 ;  Wilkins  v.  Barnes,  10  Ga.  App. 
316,  73  S.  E.  349. 

[2]  2.  This  was  a  bail  trover  proceeding. 
In  the  cross-bill  of  exceptions  it  is  complained 
that  the  Judge,  to  whom  by  agreement  the 
issues  raised  by  the  plea  in  abatement  were 
submitted,  erred  in  overruling  the  plea,  the 
grounds  of  which  were : 

"(1)  The  same  appears  to  have  been  filed  on 
Sunday,  July  4,  1915,  and  in  fact  was  filed  on 
that  day.  (!§  The  copy  of  the  same  was  served 
npon  defendant  on  said  day,  to  wit,  Sunday, 
July  4,  1915,  and  said  filing  and  service  of  civil 
suits  is  null  and  void -and  of  no  ettect." 

The  defendant  Insists  that  by  the  common 
law  Sunday  was  "dies  non  Juridicus."  That 
is  true,  and  our  Supreme  (jourt  has  several 
times  so  decided.  Sawyer  v.  Carglle,  72 
Ga.  290;  Hayden  v.  Mitchell,  103  Ga.  446, 
30  S.  B.  287.  In  the  former  of  the  above 
cases  it  was  said: 

"Sunday  is  dies  non  jaridicoa,  and  service  can- 
not be  made,  or  legal  notice  given  on  that  day, 
or  the  business  or  work  of  ordinary  callings 
done." 
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And  this  was  quoted  with  approval  In  the 
latter  case. 

In  the  case  of  Weldon  t.  Colquitt,  62  Oa. 
449,  3S  Am.  Bep.  128,  a  warrant  was  Issued 
and  a  court  of  inquli^r  held  on  the  Lord's 
Day.  In  the  opinion  (62  Oa.  452,  35  Am. 
Rep.  12^  Mr.  Justice  Bleckley  said : 

"In  Georgia,  as  in  England,  Sunday  is  a  holy 
day.  The  Code  denominates  it  the  Lord's  Day, 
and  aa  the  Lord's  Day  all  courts  and  magistrates 
are  to  consider  it.  This  they  are  to  do  as  mat- 
ter of  mere  law,  irrespective  of  religious  obliga- 
tion and  duty.  On  it  there  can  be  performed 
no  judicial  labor  which  does  not  come  fairly 
within  the  description  of  works  of  necessity  or 
charity.  Sunday  is  no  day  for  trial  and  Judg- 
ment, being,  by  the  common  law,  dies  non  jurid- 
icuB.  •  •  •  The  current  of  decision  by  this 
court  has  been  prosabbatic  in  full  measure,  and 
with  that  current  runs,  we  think,  the  true  law, 
u  well  as  the  general  moral  sentiment  of  the 
people  of  the  state.  Courts,  high  or  low,  are  no 
less  bound  to  abstain  from  ordinary  labor  on  the 
SabbaUi  day  than  are  private  individuals.  In 
a  time  of  peace,  and  when  the  magistrates 
of  the  country  are  not  overwhelmed  with  police 
boaneas,  to  an  extent  rendering  it  impracticable 
to  dispatch  the  same  without  encroaching  up- 
on the  Sabbath,  a  court  of  inquiry  cannot  be  be- 
gun and  held  on  Sunday  for  the  examination  and 
commitment  of  offenders,  not  even  of  Sabbath 
breakers,  rioters,  or  disturbers  of  public  worship. 
Warrants  may  issue  and  arrests  be  made,  but 
examination  and  trial  cannot  be  commenced  un- 
til Monday.  In  the  record  before  us  there  is  no 
trace  of  any  necessity,  physical  or  moral,  which 
made  it  incumbent  upon  the  magistrate  to  dis- 
regard the  legal  restraints  appertaining  to  the 
Sabbath,  and  engage  in  the  exercise  of  judicial 
fnnctions  on  that  day.  Doubtless,  he  supposed 
himself  to  be  in  the  line  of  duty,  but  he  was 
mistaken.  All  he  did  judicially  in  the  premises 
was  afaoolntely  void ;  and  in  strict  law  he  was 
himself  amenable  to  the  penalties  of  section 
4579  (Penal  Code  1910,  {  416)  of  the  Code,  as  a 
violator  of  the  Sabbath  day,  the  holding  of 
courts  of  inquiry  being  a  part  of  his  ordinary 
calling  as  a  judicial  officer." 

See,  also,  Bass  ▼.  Irvln,  49  Oa.  440. 

!rhe  general  law  touching  Sunday  observ- 
ance In  Georgia  is  found  in  section  416  of  the 
Pmal  Code,  just  above  referred  to.  In  de- 
ciding against  the  plea  In  ahat^nent  the 
judge  based  his  decision  upon  the  idea  of  ne- 
cessity; the  necessity  as  alleged  in  the 
amendmoit  to  the  affidavit  and  the  evidence 
of  plaintlfr,  "as  to  his  fear  of  the  car  being 
gotten  out  of  the  way."  Section  6150  of  the 
(avil  Code  of  1910  Is  as  follows : 

"Where  any  person  who  is  about  to  com- 
mence an  action  for  the  recovery  of  personal 
property  shall  require  bail,  such  person,  his 
agent,  or  attorney  shall  make  affidavit  that  the 
property  is  in  the  possession,  custody,  or  control 
of  Uie  defendant,  and  that  he  has  reason  to  ap- 
prdend  that  the  said  personal  property  has  been 
or  will  be  eloigned  or  moved  away,  or  will  not  be 
forthcoming  to  answer  the  judgment,  execution, 
or  decree  that  shall  be  made  in  the  case;  and 
■hall  also  state  in  his  affidavit  the  value  of  the 
same,  and  the  amount  of  hire  claimed,  if  any, 
and  add  that  he  does  verily  and  bona  fide  claim 
tald  personal  property,  Or  some  valuable  inter- 
est therein." 

The  original  affidavit  for  bail  in  this  case 
followed  this  statute,  and,  after  describing 
the  property,  alleged  that: 


"Defendant  believes,  and  Is  advised,  and  has 
reason  to  apprehend  that  the  same  will  be 
eloigned  and  moved  away,  and  will  not  be  pres- 
ent to  answer  the  judgment,  execution  and  de- 
cree that  shall  be  made  in  this  case." 

The  amendment  allowed  to  this  affidavit 
was  as  follows: 

"That  it  was  necessary  to  file  said  case  on 
July  4,  1915,  a  Sunday  and  legal  holiday,  on 
account  of  the  fact  that  the  plaintiff,  from  his 
own  knowledge,  and  from  the  information  and 
belief  furnished  him  by  others,  had  reason  to 
apprehend  that  the  property  involved  in  this 
case  would  be  moved  away  and  concealed,  and 
would  not  be  available  for  the  purpose  of  the 
levy  and  seizure  under  the  bail  affidavit  filed  in 
this  case  unless  said  petition  had  been  filed  on 
said  date.  Plaintiff  shows  that  a  failure  of  jus- 
tice was  imminent  by  reason  of  the  foregoing 
facts,  and  it  was  necessary  to  file  said  suit  im- 
mediately in  order  to  prevent  such  failure  of 
justice." 

The  allegations  In  the  amendment  are  prac- 
tically the  same  as  in  the  original  affidavit, 
and  as  required  by  the  statute  quoted  above. 
It  would  hardly  be  claimed  that  under  the 
original  affidavit  the  sheriff  would  have  a 
right  to  execute  the  bail  process  on  the  Sab- 
bath day,  and,  inasmuch  as  practically  noth- 
ing Is  added  to  the  original  affidavit  by  the 
amendment,  no  such  necessity  Is  alleged  as 
would  demand  action  by  the  sheriff  on  Suur 
day,  and  the  judge,  to  whom  the  issue  on  the 
plea  of  abatement  was  submitted  by  agree- 
ment, erred  in  finding  against  the  plea. 

Judgment  on  main  bill  of  exceptions  affirm- 
ed; on  cross-bill  reversed. 

BROYIrES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(M    Oa.    App.    362) 
SOUTHERN  H7.  CO.  v.  YOUNG.    (No.  8235.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27,  1917.) 

(Byttabut  ly  the  Court.) 
Railboadb  <S=>344(8)— Ceossino  Accidents— 

PKTrrlON— SUFFICIKNCY. 

Under  the  allegations  in  the  petition  as 
amended,  it  is  clear  that  the  injury  resulted  from 
failure  on  the  part  of  the  plaintiff  to  exercise  or- 
dinary care;  and,  notwithstanding  the  ante- 
cedent negligence  of  the  railway  company,  no 
recovery  could  be  predicated  upon  the  facts  as 
alleged.  The  court  therefore  erred  in  overruling 
the  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1112.] 

Error  from  Superior  Court,  Jeff  Davis 
County;   J.  P.  Hlghsmith,  Judge. 

Action  by  J.  M.  Young  against  the  South- 
ern Railway  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Bennett  &  Swain,  of  Hazlehurst,  and  Ben- 
net,  Twitty  &  Reese,  of  Brunswick,  for  plain- 
tiff In  error.  Robert  L.  Bemer,  of  Macon,  for 
defen'dant  In  error. 

WADB,  C  J.  In  order  that  the  precise 
ruling  In  the  headnote  may  be  understood. 
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the  original  petition  filed  by  the  plalntiil  and 
the  amendment  afterwards  offered  and  al- 
lowed are  here  given  In  full  as  follows: 

"The  petition  of  J.  M,  Young:  shows: 

"(1)  That  the  Southern  BaUway  Company, 
hereinafter  termed  the  defendant,  is  a  corpora- 
tion operating  a  railroad  and  having  an  office 
and  agency  In  said  county. 

"(2)  That  the  defendant  has  injured  and  dam- 
aged your  petitioner  in  the  sum  of  $20,000  by 
the  reason  of  the  facts  hereinafter  set  forth. 

"(3)  That  petitioner  during  the  year  1914  was 
engaged  in  the  purchase  and  abipment  of  cattle. 

"(4)  That  on  the  14th  day  of  August,  1914,  he 
had  purchased  and  shipped  from  Denton,  a  sta- 
tion on  the  Georgia  &  Florida  Railroad  Com- 
£any,  a  number  of  cattle  from  said  station  of 
>enton  to  the  city  of  Macon  by  way  of  Hazle- 
hurst,  and  that  upon  the  arrival  of  said  cattle 
at  Hazleburst  they  were  to  be  transferred  to  the 
line  of  the  defendant  company  and  thence  car- 
ried to  the  city  of  Macon. 

"(S)  That  on  the  evening  of  the  said  14th  day 
of  August,  1914,  he  left  the  station  of  Denton 
and  went  to  Hazlehurst,  arriving  there  at  10:30 
p.  m^  and  upon  his  arrival  be  left  the  depot  of 
the  Georgia  &  Florida  Railroad  Oompany  and 
went  to  the  passenger  depot  of  the  Southern 
Railway  Company  to  wait  for  the  arrival  of  a 
north-bound  train;  that  the  agent  of  the  de- 
fendant at  said  depot  informed  him  that  the  train 
that  he  desired  to  take  had  already  passed,  bnt 
that  there  would  be  another  train  some  time  aft- 
er midnight. 

"(6)  Petitioner  shows  that  he  was  interested 
in  seeing  his  cattle  transferred  and  catried  by 
the  next  north-bound  freight  train  of  the  defend- 
ant to  the  city  of  Macon,  which  freight  train 
waa  due  to  arrive,  according  to  the  information 
given  him,  some  time  before  midnight,  and  that 
he  waited  in  the  depot  of  the  defendant  for  the 
arrival  of  such  train  for  the  purpose  of  attend- 
ing to  the  transfer  of  his  cattle  for  shipment 
that  night  to  Macon. 

"(7)  Petitioner  shows  that  the  Georgia  &  Flor- 
ida Railroad  track  crosses  the  track  of  the  de- 
fendant between  a  quarter  and  half  a  mile  south 
of  the  passenger  depot  of  the  defendant,  and  at 
such  crossing  all  trains  are  required  to  stop  by 
the  law  of  the  state. 

"(8)  That  upon  the  arrival  of  his  cattle  at 
Hazlehurst  that  night  they  were  transferred  to 
a  side  track  near  a  stock  pen  of  the  defendant, 
and  the  car  in  which  they  were  located  and  stock 

Sen  were  situated  the  passenger  depot  of  the 
efendant  and  the  said  railroad  crossing,  and 
the^  were  to  be  attached  or  loaded  on  the  freight 
train  of  the  defendant  company  upon  its  arrival 
at  Hazlehurst  from  this  side  track  or  stock  pen. 

"(9)  Petitioner  shows  that,  after  waiting  in 
the  passenger  depot  of  the  defendant  for  some 
time  for  the  arrival  of  the  train,  he  heard  a 
north-bound  train  of  the  defendant  blow  for  said 
railroad  crossing,  and  this  w^s  between  12  and 
1  o'clock. 

"(10)  That  the  right  of  way.  of  the  defendant 
in  front  of  its  passenger  depot  and  extending 
southward  has  been  elevated  by  the  defendant  by 
inclosing  the  same  within  a  stone  or  plank  wall, 
and  sand  has  been  placed  in  said  inclosed  area 
for  the  convenience  and  advantage  of  passen- 
gers boarding  and  alighting  from  its  train,  and 
that  said  elevated  walk  or  area  extends  between 
30  and  50  yards  south  of  said  depot. 

"(11}  That  there  is  a  public  crossing  between 
ihe  said  passenger  depot  and  the  crossing  where 
the  Georgia  &  Florida  crosses  the  defendant's 
track,  and  said  crossing  is  but  a  very  short  dis- 
tance from  the  southern  extremity  of  said  elevat- 

"(12)  That  upon  hearing  tho  whistle  of  the 
north-bound  train  below  ue  railroad  crossing 
petitioner  left  the  depot  and  started  to  go  to 
the  plaee  where  Ua  cattle  were^  and  see  them 


shipped  to  Macon,  and  in  »o  doing  walked  along 
by  the  side  of  the  track  of  the  defendant  in  & 
well-marked  path  which  had  been  long  used  by 
the  public,  and  while  so  walking  the  engine  of 
the  defendant's  train,  which  proved  to  foe  a 
passenger,  and  not  a  freight  train  passed  him 
at  a  rapid  rate'  of  speed,  and  some  portion  of 
said  engine  or  some  part  of  the  ooaches  struck 
his  left  side  and  knocked  him  down  and  be  was 
injured  as  hereinafter  set  forth,  and  he  was 
struck  before  he  could  get  oat  of  die  way  of  said 
rapidly  moving  train. 

"(13)  That  he  had  arrived  within  a  few  feet 
of  the  public  crossing  when  he  was  atrnck  by 
defendant's  train. 

"(14)  1%at  as  he  approached  said  crossing  he 
was  in  plain  view  of  the  agents  and  emidoyes  of 
the  defendant  operating  said  approaching  en- 
gine, and  was  seen,  or  in  the  exercise  of  ordi- 
nary care  on  thrir  part  could  and  should  have 
[been]  seon,  by  them  as  he  was  walking  down, 
said  track  and  approaching  said  crossing. 

"(15)  That  he  knew  that  the  crossing  was  a 
public  crossing,  and  he  did  [not]  anticipate  or 
expect  that  said  train  would  run  over  said 
crossing  without  checking  its  speed,  but  would 
slow  up  as  required  by  law. 

"(16)  Petitioner  shows  that,  instead  of  slow- 
ing up  or  stopping  as  they  approached  said 
crossing,  they  ran  over  the  same  and  passed 
him  at  a  speed  of  between  IS  and  20  mileB  an 
hour. 

"(17)  That  the  agents  and  employes  operat- 
ing said  train  nrftber  rang  the  bell  nor  Mowed 
[blew]  the  whiatlo  as  they  approached  said  pub- 
lic crossing. 

"(18)  That  there  was  on  said  14th  day  of 
August,  1914,  in  operation  in  the  town  of 
Hazlehurst  an  ordinance  regulating  the  speed 
of  locomotive  and  trains  within  its  corporato 
limits  which  prohibited  a  train  from  running 
within  Its  corporate  limits  at  a  greater  rate  or 
speed  than  10  miles  per  hour, 

"(19)  Petitioner  shows  that  it  was  the  dutj 
of  the  defendant,  through  its  agent  and  em- 
ployes operating  said  north-bound  train,  to 
have  approachod  said  public  crossing  at  such 
a  rate  of  speed  as  to  have  had  the  train  under 
control  in  the  event  any  person  was  approachinr 
said  crossing,  or  was  on  said  crossing,  or  had 
just  passed  over;  that  it  was  the  duty  of  said 
employes  to  have  run  the  said  train  at  a  speed 
prescribed  by  the  ordinance,  to  wit,  not  more 
than  10  miles  an  hour  at  said  place;  that  it  warn 
the-  duty  of  said  employes  to  have  stopped  said 
train  when  they  saw,  or  in  the  exercise  of  ordi- 
nary care  could  and  should  have  seen,  peti- 
tioner walking  by  the  side  of  said  track,  and 
approaching  said  public  crossing,  or,  in  any 
event,  to  have  warned  him  of  their  approach  and 
of  his  danger. 

"(20)  Petitioner  charges  that  the  defendant, 
its  agents  and  employes,  were  guilty  of  the  fol- 
lowing acts  of  negligence,  eat^  and  all  of  which 
contributed  to  petitioner's  injury: 

"(a)  In  that  said  agents  and  employes  operat- 
ed said  train  at  a  greater  rate  of  speed  than 
10  miles  an  hour  contrary  to  tho  ordinance  ot 
the  town  of  Hazlehurst. 

"(b)  In  that  said  agents  and  employes  failed 
to  observe  the- statute  of  the  state  known  as 
the  crossing  law,  and  to  so  check  said  train 
as  it  approached  the  public  crossing  as  to  have 
had  the  same  under  control  so  as  not  to  injuro 
persons  approaching  said  crossing, .  on  said 
crossing,  or  just  passed  over  said  crossing. 

"(c)  In  that  the  agents  and  employes  operating 
said  train  failed  to  stop  the  same  after  discov- 
ering, or  after  they  could  and  should  in  the 
exercise  of  ordinary  care  have  discovered,  the 
presence  of  petitioner  close  to  said  track. 

"(d)  In  that  the  agents  and  employee  of  the 
defendant  operating  said  train  failed  to  warn  pe- 
titioner of  his  dangerous  proximity  to  said  tracA 
after  they  diaoo>verM,  or  la  the  exerdse  of  ordl- 
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iiaz7  care  could  and  shonld  have  discovered,  bis 
preseace  near  said  track. 

"(e)  In  that  the  agents  and  employes  operat- 
ing said  train,  after  they  discovered,  or  in  the 
exercise  of  ordinary  care  conld  or  should  have 
discovered,  the  presence  of  petitioner  near  said 
tiai^,  continued  to  run  the  said  train  at  a 
speed  of  between  15  and  20  miles  an  hour. 

"(21)  Petitioner  was  struck  by  said  train  on 
the  left  side  and  thrown  violently  to  the  ground, 
his  left  leg  was  broken  above  and  below  the 
knee,  and  his  left  ankle  was  bruised  and  twisted, 
and  that  the  said  ankle  had  never  healed  and  is 
still  swollen  and  twisted,  and  ho  will  never  be 
sUe  to  use  his  left  foot  again;  that  two  toes 
of  his  right  foot  were  so  severely  mashed  that 
they  had  to  be  amputated,  and  that  said  wounds 
have  never  healed,  although  moro  than  four 
months  have  elapsed  since  the  reception  of  his 
injury;  tikat  he  has  been  confined  to  bis  bed 
since  be  was  injured  and  has  ncnrer  been  able 
to  walJk,  and  can  only  move  from  one  place  to 
tnotber  in  a  roller  chair;  tiiat  he  has  suffered 
during  all  this  time  the  most  horrible  pain,  and 
viU  continue  to  suSer  the  same  to  the  day  of 
his  death. 

"(22)  That  he  lias  been  compelled  dnce  his  rfr- 
tnm  from  Haslehurst  to  his  home  to  employ  a 
physician  to  attend  upon  him  and  has,  outside 
of  his  medicines,  incurred  a  physician's  bill  of 
between  $100  and  $200,  and  that  said  bill  will 
necessarily  continue  to  increase  on  account  of 
his  continued  suffering  and  illness  resulting  from 
his  injniy. 

"(23)  That  petitioner  is  81  yearn  of  age  and 
is  a  farmer  and  cattle  buyer. 

"(24)  That  by  hia  farming  operations  and  the 
potchase  and  sale  of  cattle  was  earning  $400  a 
nxnth  at  the  time  of  his  injury,  but  that  since 
said  time  he  has  earned  nothing  nor  will  ever 
be  aUe  to  work  again,  and  that  his  earning  ca- 
pacity has  been  totally  destroyed. 

"(&)  Petitioner  sues  for  the  loss  of  earning 
capacity,  for  the  doctor's  bill,  and  for  his  pain 
and  suffering  past,  present,  and  future. 

"Wherefore,  petitioner  prays  process  may  is- 
ne  requiring  the  said  defendant  to  be  and  ap- 
pear at  the  next  term  of  said  court  to  answer 
petitioner's  complaint." 

"Now  comes  the  plaintiff  in  tho  above-stated 
esse,  and  by  leave  of  the  court  first  had  amends 
bii  petition  therein  as  follows: 

"0)  By  inserting  after  the  words  'him'  in 
the  fourth  line  of  the  sixth  paragraph  of  <iaid 
petition  the  words  'by  the  agent  of  tho  defend- 
ant at  its  depot,'  and  between  the  words  •be- 
fore' and  'midnight'  and  the  fifth  line,  the  words 
'or  about,'  so  that  said  petition  thus  amended 
will  read  as  follows:  'Petitioner  shows  that  ho 
vaa  interested  in  seeing  his  cattle  transferred 
and  carried  forward  by  the  next  north-bound 
freight  train  of  the  defendant  to  the  city  of 
Macon,  which  freight  train  was  duo  to  arrive, 
according  to  the  information  given  by  the  agent 
of  the  defendant  at  its  depot,  at  some  time  be- 
fore or  about  midnight,  and  that  he  waited  in 
the  depot  of  the  defendant  for  tho  arrival  of 
aaid  train,  for  the  purpose  of  attending  to  the 
transfer  of  his  cattle  for  shipment  that  night  to 
Macon,' 

"(2)  By  adding  to  the  end  of  the  ninth  para- 
graph the  following  allegations:  'When  said 
train  Mowed  [blew]  for  said  railroad  crossing  tho 
agent  of  the  defendant  company  at  its  depot 
informed  petitioner  that  this  was  a  freight  train 
which  was  to  take  on  bis  cattle,  and  that  the 
name  would  stop  at  the  crossing  of  the  Georgia 
k  Florida  Railroad,  and  would  afterwards  take 
OB  the  car  with  his  cattle  in  it,  and  that  if  he 
desired  to  see  it  was  done  he  should  go  down 
and  attend  to  it  and  for  diis  purpose  he  start- 
ed down  in  the  direction  of  the  croBsing  for  the 
pnrpose  of  attending  to  the  transfer  of  his  cattle. 
H  was  the  custom  and  rule  of  the  defendant  not 
to  accept  cattle  from  other  roads  If  they  were 
usihf  down,  inasmuch  as  if  they  were  laying 


down  they  might  be  sick  and  not  In  good  condi- 
tion, and  petitioner  was  going  down  to  tii« 
place  where  his  cattle  wero  to  see  that  they 
were  on  their  feet,  and  thus  secure  their  being 
accepted  and  taken  to  Macon.' 

"(3)  By  inserting  between  the  words  'by'  and 
'the'  in  the  sixth  line  of  the  twelfth  paragraph 
of  said  petition  the  following  words:  'By  large 
numbers  of  the  public  both  day  and  night  go- 
ing between  the  depots  of  the  defendant  and  the 
Georgia  &  Florida  Railroad,  vdth  the  knowledge 
and  consent  of  the  defendant'  And  by  adding 
to  the  end  of  the  twelfth  paragraph  as  amended 
the  following:  'The  path  along  which  plaintiff 
was  walking  was  in  the  town,  with  people  living 
all  round  it  and  who,  as  hereinbefore  set  forth, 
used  the  same  both  day  and  night' 

"(4)  B^  adding  to  the  tbirteomth  paragra^  of 
said  petition  the  following  allegations:  'Peti- 
tioner was  approadiing  said  crossuig  for  the  pur- 
pose of  passing  over  the  same  and  getting  on 
the  opposite  side  of  the  track  when  he  was 
struck.' 

"(5)  By  inserting  after  the  word  'engine'  in 
the  third  line  of  the  fourteenth  paragraph  the 
words  'for  150  or  more  yards'  and  by  striking 
from  the  fourteenth  paragraph  of  said  petition 
tho  words  'or  in  the  exercise  of  ordinary  care 
on  their  part  could  and  should  have  been  seen 
by  him'  and  inserting  in  lien  thereof  the  words 
'by  the  agents  and  employes  operating  said  train' 
and  by  adding  to  the  said  paragraph  the  follow- 
ing words:  'And  said  agent  and  employes  could 
have  easily  stopped  said  train  before  thoy  struck 
petitioner  if  they  had  exercised  ordinary  care 
in  its  operation.' 

"{S)  By  adding  to  the  nineteenth  paragraph 
of  said  petition  the  following  words:  'That  it 
was  the  duty  of  said  employes  to  have  antici- 
pated the  presence  of  persons  walking  along 
said  path  by  the  side  track  where  petitioner  was 
walking  at  the  time  of  his  injury  and  to  have 
had  their  train  under  such  control  as  to  have 
avoided  injuring  any  one  using  said  path.'  Pe- 
titioner shpws  that  he  believed  said  train  was 
a  freight  train,  as  he  had  been  informed  by  the 
agent,  and  that  it  would  take  on  his  cattle, 
and,  it  being  dark,  he  could  not  tell  as  he  walk- 
ed down  tho  path  whether  the  said  engine  was 
coming  towards  him  or  backing  from  him  to 
couple  on  the  car  with  his  cattle,  but  thought 
that  it  was  backing,  and  suddenly  in  a  second 
it  came  on  him  at  a  great  rate  of  speed,  and 
before  he  could  get  away  it  sucked  him  in  and 
injured  him  as  herein  sot  forth. 

(7)  By  adding  to  paragraph  20  an  addition- 
al subdivision  to  be  known  as  subdivision  (fl: 
'In  that  the  agents  and  employes  operating  said 
train  failed  to  anticipate  the  presence  of  per- 
sons along  said  path  and  in  failing  to  so  operate 
said  train  in  anticipation  of  such  presence  as  to 
have  had  It  under  audi  control  as  that  they 
could  have  avoided  injuring  such  persons.' 

"(8)  By  adding  to  paragraph  20  an  addition- 
al subdivision  to  be  known  as  subdivision  g: 
'In  that  the  agents  and  employes  operating  said 
train  willfully  or  wantonly  continued  to  run  said 
train  at  a  great  rate  of  speed  after  discovoring 
the  presence  of  petitioner  dose  to  the  track, 
and  as  a  result  of  such  wanton  or  willful  con- 
duct in  so  running  said  train  petitioner  was 
struck  bv  the  same  and  injured.' 

"(d)  Amend  seventeenth  paragraph  by  strik- 
ing '15  and  20*  inserting  in  lieu  thereof  '30  to 
35*  miles  an  hour." 

Every  case  of  thia  character  must  stand 
largely  upon  its  own  facta,  and  questions  of 
negligence  are  Questions  of  fact,  an'd  there- 
fore come  within  the  peculiar  province  of  the 
Jury ;  but  nevertheless,  where  facts  are  con- 
sidered on  demurrer,  and  any  rational  inter- 
pretation thereof  requires  the  conclusion,  as 
a  matter  of  law,  that  there  was  a  want  ot 
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ordlBaiy  care  on  the  part  of  the  plaintifF, 
the  demurrer  should  be  sustained  and  the 
case  ended  without  requiring  the  defendant 
to  resist  a  possible  recovery,  not  authorized 
under  the  facts  as  alleged.  The  petition  in 
this  case  does  not  allege  that  the  path  which 
the  public  habitually  used  and  along  which 
the  plaintifF  was  walking  was  not  a  safe 
place  if  properly  used,  or  that  it  was  not 
wide  enough  for  the  plaintilT  to  have  placed 
himself  in  perfect  safety  by  stepping  away 
from  the  track  of  the  on-coming  train  with- 
out leaving  the  path  and  without  coming  into 
contact  with  any  obstruction  upon  the  rail- 
road track  on  the  other  side.  The  plaintiff 
was  walking  by  the  side  of  or  near  the  track, 
and  not  upon  It,  and  was  going  towards  the 
train  which  was  approaching  him,  with  the 
knowledge  that  a  train  was  expected,  and 
with  the  purpose  of  meeting  the  train.  He 
proceeded  along  the  side  of  the  track  until 
he  saw  the  train  approaching  upon  the  par- 
ticular track  by  the  side  of  whidi  he  was 
walking.  It  1b  not  alleged  that  he  was  blind 
or  deaf  or  that  the  locomotive  with  Its  at- 
tendant train  of  cars  was  proceeding  noise- 
lessly, as  it  rushed  rapidly  along,  and  hence 
the  plaintiff  must  have  seen  and  heard  It 
approaching,  and  by  the  exercise  of  the  small- 
est degree  of  care  in  taking  one,  or  perhaps 
two,  steps  away  from  the  track,  he  couTd 
have  placed  himself  in  a  position  of  absolute 
safety  so  far  as  any  collision  with  the  loco- 
motive or  cars  might  be  concerned.  Loco- 
motives are  ordinarily  equipped  with  head- 
lights; and  since  this  accident  occurred  after 
midnight.  In  the  absence  of  any  allegation  to 
the  contrary.  It  Is  fair  to  assume  that  the 
headlight  was  burning  and  clearly  visible  by 
the  plaintiff  long  before  the  locomotive  reach- 
ed him.  In  fact,  the  plaintiff  alleges  In  his 
amendment  that  he  "could  not  tell  as  he 
walked  down  the  path  whether  the  said  en- 
gine was  coming  towards  him  or  backing 
from  him,"  which  at  least  Implies  that  he 
saw  the  engine  on  the  track  by  the  side  of 
which  he  was  walking  and  knew  it  was  in 
motion  (and,  as  the  night  was  dark,  he  must 
have  seen  it,  by  reason  of  the  fact  that  It 
was  lighted  up  in  some  way),  but  he  made  no 
effort  to  remove  himself  from  close  and  'dan- 
gerous proximity  to  the  track,  and  likewise 
he  alleges  in  paragraph  2  of  the  amendment 
that  the  train  blew  for  the  railroad  crossing, 
and  he  was  thus  apprised  of  its  approach 
and  of  the  necessity  for  caution.  The  case  of 
Central  Railroad  &  Banking  Co.  v.  Smith, 
78  Ga.  684,  3  S.  E.  397,  Is  so  nearly  In  point 
that  we  cannot  refrain  from  quoting  an  ex- 
tract therefrom,  which  is  in  the  graphic  and 
lucid  language  of  Chief  Justice  Bleckley: 

"The  train  was  probably  running  at  a  much 
higher  speed  than  it  ought  to  have  mn  so 
near  to  a  crossing.  There  was  some  evidence 
tending  to  show  that  tho  speed  was  low;  but 
grant  that  it  was  hi^h,  too  high,  and  that  there 
was  very  great  negligence  on  the  part  of  the 
railroad  company;  yet  it  is  manifest  that 
Smith  was  out  of  his  place  at  the  time  he  was 


injured.  Grant  that  the  track  was  often  used 
by  persons  to  walk  along  It;  that  there  was  no 
objection  to  such  use;  that  Smith  was  there  by 
implied  or  tacit  license;  he  was  there  under 
circumstances  that  required  him  to  have  all  his 
senses  on  the  alert  for  trains,  and  to  get  out  of 
the  way  when  any  of  them  approached.  It 
would  be  flagrantly  unreasonable  and  improb- 
able to  presume  that  he  or  any  one  dae  had 
the  shadow  of  a  right  to  use  the  track,  especial- 
ly at  such  an  hour,  on  any  other  condition.  The 
train  was  on  its  regular  schedule  time.  He 
quietly  walked  along  upon  tho  track  as  if  it  be- 
longed to  him;  the  train  struck  him,  knocked 
him  down  and  broke  his  leg,  those  on  the  engine 
not  seeing  him  or  being  aware  of  his  presence. 
It  was  at  least  as  much  his  business  to  look 
for  the  engine  as  it  was  the  engineer's  business 
to  look  for  him.  The  engine  was  a  much  larger 
object  than  he  was;  it  carried  a  headlight  and 
could  have  been  seen  as  far  as  he  could.  It  was 
not  possible  for  the  engineer  to  have  discovered 
him  on  the  track  sooner  than  he  could  have 
seen  the  headlight.  The  presence  of  the  engine 
was  more  to  be  expected  by  him  than  his  pres- 
ence was  to  be  expected  by  the  engineer,  He 
had  much  less  reason  to  be  surprised  than  the 
engineer  bad.  As  a  matter  of  fact,  to  walk 
along^  the  middle  of  a  railroad  track  between^ 
crossings  when  it  is  dark,  and  without  know- 
ing and  remembering  whether  a  train  is  dne- 
or  not,  and  without  looking  out  iq  both  di- 
rections for  trains  that  may  be  due,  and  with- 
out listening  attentively  and  anxiously  for  the- 
roar  and  rattle  of  machinery  as  well  as  for  tho- 
sound  of  bell  or  whistle,  is  gross  negligence." 

The  language  of  Judge  Rnssell  In  the  case- 
of  Georgia  Railroad  Co.  v.  Williams,  3  Oa. 
App.  272,  274,  59  S.  E.  846,  847,  Is  apUy  de- 
scriptive of  this  case: 

"The  allegations  of  the  petition,  so  far  from. 
negativing  the  idea  that  the  deceased,  by  the 
exercise  of  ordinary  care,  could  have  avoided  the 
injury,  make  it  apparent  that,  if  he  had  used 
his  senses  of  sight  and  hearing  u  his  own  behalf 
in  an  ordinarily  diligent  way,  the  casualty  could' 
have  been  prevented." 

This  court  again  said  in  Central  of  Georgia 
Hallway  Co.  v.  Mulllns,  7  Ga.  App.  381,  386^ 
66  S.  E.  1028,  1030,  that: 

"If  this  be  true,  the  deceased  could  have  seen. 
the  approaching  train  some  distance  before  it 
reached  him,  and  he  was  charged  with  the  duty 
of  exercising  ordinary  care  and  diligence  to  se« 
it  and  to  avoid  any  injury  by  reason  of  the  rap- 
id speed  with  which  it  was  approaching." 

See,  also.  Western  &  Atlantic  R.  Co.  v.. 
Ferguson,  11.3  6a.  708,  39  S.  E.  308,  64  U 
R.  A.  802,  where  the  Supreme  Court  said: 

"If  the  negligence  of  the  defendant  was  exist- 
ing  at  the  time  that  plaintiff  was  hurt,  and  he,, 
in  the  exercise  of  that  degree  of  care  and  caution 
which  an  ordinarily  prudent  person  would  ex- 
ercise under  similar  circumstances,  could  have 
discovered  the  defendant's  negligence,  and,  when< 
discovered,  could,  by  the  exercise  of  a  like  de- 
gree of  care,  have  avoided  the  same,  then  he 
cannot  recover." 

See,  also,  Comer  y.  Shaw,  98  Ga.  645,  25  S. 
E.  733;  Lloyd  v.  R.  Co.,  110  Ga.  167,  36  S. 
E.  170. 

The  plaintiff  in  this  case  (under  the  al- 
legations In  the  original  petition)  was  going 
along  -Oie  side  of  a  railroad  track  to  meet 
a  train  approaching  thereon,  which  he  had 
been  Informed  by  the  agent  of  the  defendant 
company  was  coming,  and  whl<^  he  had 
heard  blow  at  the  crossing,  and  which  he 
in  fact  actually  saw  approaching,  and  yet. 


Digitized  by 


Google 


GM 


LESTER  V.  TOOLE 


65 


lie  remained  In  a  position  bo  close  to  the 
track  that  be  was  stmck  and  Injnred  by  the 
passing  of  the  locomotive  and  cars,  without 
being  prevented  by  any  intervening  cause 
from  placing  himself  at  a  greater  distance 
from  the  track  and  In  a  place  of  safety.  In 
the  amendment,  however,  the  plaintiff  alleg- 
es farther  that  while  he  was  walking  down 
the  path  by  the  side  of  the  track,  nnable  to 
determine  whether  the  train  was  approaching 
or  backing  away  from  him,  "suddenly,  in  a 
second,  it  came  on  Iiim  at  a  great  rate  of 
speed,  and  before  he  could  get  away  It  suck- 
ed Iilm  in  and  injured  him,"  as  alleged  in 
the  orlgtnal  pedUon.  The  allegation  in 
the  original  petition  (paragraph  12)  that  the 
plaintiff  "was  struck  before  he  could  get  out 
of  the  way  of  said  rapidly  moving  train" 
was  not  stricken  by  the  amendment  which 
added  the  allegation  that  the  train  of  the 
defendant  company  "came  on  him  at  a  great 
rate  of  speed,  and  before  he  could  get  away 
It  sucked  him  in  and  Injnred  him."  In  other 
words,  it  appears  that  by  one  allegation  in 
the  petition  the  plaintiff  alleged  that  he  was 
struck  at  the  point  where  he  was  walking 
or  stationed  when  the  train  passed,  and  by 
the  other  that  where  he  was  then  stationed 
was  actually  outside  of  the  danger  zone, 
and  where  he  could  not  have  been  struck 
or  Injured  but  for  the  ftict  that  the  train 
imssed  at  such  a  great  rate  of  speed  that 
he  was  pulled  by  suction  under  or  against  the 
engine  or  cars  and  thus  injured.  As  suggest- 
ed in  the  brief  of  able  counsel  fOr  the  plain- 
tiff in  error,  the  theory  that  the  injury  re- 
sulted from  the  fact  that  the  plaintiff  was 
sacked  under  or  against  the  engine  or  cars 
must  be  regarded  from  one  of  two  stand- 
iwints,  to  wit:  Kither  this  happening  was 
likely  to  occur  under  the  circumstances  al- 
leged to  have  existed  at  the  time  and  place  of 
the  injury,  in  which  event  a  man  of  ordinary 
prudence  would  be  bound  to  guard  against  it; 
or  it  was  an  unusual  and  extraordinary  occur- 
rence, not  likely  to  happen,  and  which  a  man 
of  ordinary  prudence  would  not  be  bound  to 
guard  against  If  It  was  something  likely  to 
happen,  the  plaintiff  himself  should  have  been 
on  guard  against  the  occurrence,  as  it  was 
the  result  of  a  natural  law  which  would  be 
conseqn&itly  a  matter  of  common  knowledge. 
If  the  occurrence  was  not  likely  to  happen 
and  was  unusual  and  extraordinary,  the  de- 
fendant company  could  not  be  charged  with 
negligence  in  that  no  effort  was  made  to 
stop  the  train  after  those  in  charge  thereof 
saw  or  could  have- seen  the  plaintiff  by  the 
side  of  the  track,  bat  not  near  enou^  there- 
to to  be  struck  by  the  passing  engine  or  cars. 
If,  under  the  operation  ■  of  natural  laws, 
those  in  charge  of  the  train  should  have 
anticipated  that  the  plaintiff,  who  was  stand- 
ing near  tne  track  along  which  the  train  was 
moving  rapidly,  would  probably  be  suclted 
nnder,  in,  or  dose  up  to  or  against  the  train, 
then  the  plaintiff  would  likewise  have  been 


bound  to  anticipate  the  same  result.  And  if 
the  accident  was  unusual  and  extraordinary, 
and  the  plaintiff  in  the  exercise  of  ordinary 
care  and  diligence  for  his  own  safety  could 
not  have  anticipated  snch  result,  neither 
could  those  in  charge  of  the  train  be  expect- 
ed to  antidpate  this  result  In  this  connec- 
tion see  Davis  v.  Southern  Railway  Co.,  170 
N.  a  682.  87  S.  B.  745,  where  it  was  held: 

"The  improbability  that  plaintiff  was  sucked 
under  the  cars  is  by  itself  very  great,  when 
viewed  in  the  light  of  his  own  testimony,  and  is 
really  contrary  to  the  physical  law,  but  when 
we  jezamine  the  other  evidence,  it  becomes  con- 
clusive that  no  such  thin^  ever  happened,  and 
that  he  was  injured  by  his  own  act  In  Li.  & 
N.  Raihroad  Co.  v.  Lawson,  161  Ky.  39,  170  S. 
W.  198  [L.  B.  A-  1917B,  1161],  the  court  held 
a  railroad  company  oweid  to  a  licensee  walk- 
ing near  Its  tracks,  and  who  knew  of  the  ap- 
proach of  a  train,  no  duty  to  slacken  its  speed 
of  26  or  80  miles  an  hour  in  order  to  prevent 
him  from  being  sucked  under  the  train,  since, 
conceding  the  possibility  of  its  occurrence,  it 
ia  so  remote  that  ordinary  care  does  not  require 
a  railroad  company  to  anticipate  or  guard 
against  it.  It  was  said  in  the  opinion:  'The 
danger  of  striking  a  trespasser  is  infinitely 
greater  than  the  danger  of  injuring  a  licensee  by 
suction.  Trespassers  are  frequently  kiUed.  The 
number  of  persona  actually  sucked  under  trains, 
even  if  such  cases  ever  occur.  Is  so  infinitesimal- 
ly  small  it  would  certainly  be  unreasonable  to 
require  railroad  companies  to  reduce  the  speed 
of  their  trains  for  the  purpose  of  avoiding  such 
accidents.  If  there  be  any  danger  from  suction, 
certainly  a  licensee  who  knows  of  the  approach 
of  a  train,  and  has  a  reasonable  opportunity  to 
do  BO,  must  get  away  from  the  track  a  sufficient 
distance  to  avoid  being  Injured  in  that  way. 
In  our  opinion^  the  trial  court  erred  in  not  di- 
recting a  verdict  in  favor  of  defendant'  The 
same  prindple  was  declared  in  Graney  v.  St 
L.,  I.  M.  &  S.  Railway  Co.,  157  Mo.  666,  67 
S.  W.  276,  50  L.  R.  A.  153.  •  •  •  The  ut- 
ter improbability  that  he  was  sucked  under  the 
cars  is  shown  by  this  story  when  compared  with 
the  other  evidence,  and  our  common  knowledge 
that  such  is  not  the  case  at  that  part  of  a  train, 
there  being  nothing  to  create  a  vacuum  and 
cause  an  inrush  of  air,  so  as  to  create  suction 
towards  the  car.  The  force  of  the  air  would  be 
outward,  centrifugal  rather  than  centripetal, 
and  this  is  what  knocked  him  down,  if  it  be 
true  that  he  fell  and  lost  his  leg  in  that  way. 
It  Is  more  reasonable  to  condude,  as  did  the 
learned  judge,  even  against  the  verdict  of  the 
Jury,  that  the  plaintiff  s  theory  was  incredible." 

To  sum  up  the  whole  matter,  in  the  opin- 
ion of  this  court  the  petition  did  not  dthei 
as  originally  drawn  or  as.  amended,  set  forth 
a  cause  of  action,  and  the  trial  court  erred  In 
refusing  to  sustain  the  general  demurrer. 

Judgment  reversed. 

GEORGB  and  LUEE2,  JJ,,  concur. 


(20    Qa.    App.    381) 
LESTER  V.  TOOLE.     (No.  8308.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 
June  27, 1917.) 

(Syllahui  ly  the  Court.) 

1,  EXECTTTOBS  AHD   ADMINISTKATOBS   9=>294— 
AUTHOBITT  OF   EhCECUTOR. 

The  personal  representative  of  an  estate  is 
entitied  to  retain  the  share  of  an  heir  in  money 
derived  from  the  sale  of  the  realty  belonging  to 
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tbe  «atate  in  payment  of  the  debt  which  the  lat- 
ter owes  to  the  Intestate's  estate,  as  against  and 
in  preference  to  the  claim  of  an  assignee  or  pur- 
(^ser  from  such  heir: 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  |f  1169-1184.] 

2.  executobb    and    aohinistbatobs    ^=»39 

— Vebtiho  of  Title. 
Under  our  statutes,  as  at  common  law,  the 
title  to  realty,  upon  the  death  of  the  owner,  de- 
scends directly  and  vests  immediately  in  his 
heirs  at  law.  But,  unlike  the  rule  of  common 
law,  it  does  not  vest  in  tbe  heir  at  law  absolute- 
'ly,  but  the  descent  may  be  intercepted,  and  the 
possession  claimed  and  held  by  the  administra- 
tor for  the  purposes  of  administration. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  TUg.  §§  280,  285-294.] 

&  EXEOI7TOB8  AND  Adhinibtbatobs  €=s»329(1) 

— Salk  or  Lards— BiOHT  of  Adminibtba- 

TOB. 

The  realty  of  the  Intestate  may  be  sold  by 

the  administrator  for  the  payment  of  the  debts 

of  the  intestate,  and  for  distribution  to  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors  and 

Administrators,  Cent.  Dig.  §  1350.] 

4.  Executors.  AND  Aouinistbatobs  €=>88  — 
Expenses   or   Adiunibtbation  —  Couhib- 

BIONB. 

Commissions  earned  by  the  administrator  or 
personal  representative  of  the  estate  are  a  part 
of  the  necessary  expenses  of  administration,  and 
the  administrator  is  not  chargeable  in  a  set- 
tlement with  the  heirs  for  bis  failure  to  apply 
his  commissions  to  a  debt  due  by  him  to  tbe  es- 
tate, regardless  of  the  insolvency  of  the  admin- 
istrator. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §§  393,  393^^.] 

6,  ExECTTTORS  and  Aduinistbatobs  «=»29^— 

COMHISeiONS— NATT7EB   OP. 

Commissions  are  regarded,  under  our  stat- 
ute, as  costs,  and  not  as  a  portion  of  the  distrib- 
utive share  of  tbe  heir  who  is  also  the  admin- 
istrator of  the  estate.  Hence  the  application 
of  the  commissions  to  the  personal  use  of  the  ad- 
ministrator does  not  work  inequality  in  the  dis- 
tribution of  the  estate. 

[EM.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {§  1164-1168.] 

6.  CouBTB  «=»198— Geobqia— Obdinabt. 

The  jurisdiction  and  power  of  tbe  court  of 
ordinary  is  as  broad  as  that  of  a  court  of  equity 
in  the  settlement  of  an  estate. 

[Ed.  Note. — For  other  cases,  see  Courte,  Cent. 
Dij.  If  469,  471-475,  478.] 

7.  Ar'PEAL  AND  Ebbob  fi=>1175(l)— Detebmi- 

KATION— RBVBBSAL. 

The  court  erred  in  holding  that  the  debtor 
administrator  was  required  to  apply  his  com- 
missions to  the  paym.ent  of  his  indebtedness  to 
the  estete,  and  direction  is  given  that  the  ver- 
dict be  moulded  accordingly.  Otherwise  the  ver- 
dict directed  was  demanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4673.  4575,  4576,  4683- 
4587.] 

Error  from  Superior  Court,  Burke  Oonntiy ; 
H.  C.  Hammond,  Judge. 

Proceedings  by  S.  H.  Lester,  administrator 
for  tbe  final  settlement  of  his  accounts,  op- 
posed by  Mrs.  PeaH  Toole.  Ftmu  the  deci- 
sion of  the  ordinary  the  administrator  ap- 
pealed to  tbe  superior  court,  and,  there  being 
a  Judgment  there  In  favor  of  the  opponent, 
he  brings  error.    ACDrmed,  with  directions. 


Mrs.  M.  B.  Lester  died  Intestate  in  the 
early  part  of  1914.  Her  oitlre  estate  con- 
sisted of  a  tract  of  land  In  Burke  county, 
Ga.  S.  H.  Lester  was  appointed  adminis- 
trator of  the  estate  and,  as  sudi,  possessed, 
held,  and  collected  rents  on  tbe  same  for 
tbe  years  1914  and  1915.  In  the  latter  year 
he  obtained  an  order  from  the  ordinary  au- 
thorizing him  to  sell  tbe  lands  of  the  estate 
for  the  purpose  of  paying  tbe  debts  and  mak- 
ing legal  distribution  among  tbe  heirs.  The 
lands  were  accordingly  sold.  At  tbe  May 
term,  1916,  be  filed  what  purported  to  be 
his  final  returns,  and  asked  that  the  heirs 
at  law  be  cited  to  a  settlement  Mrs.  Pearl 
Toole,  a  daufrhter  of  the  Intestate  and  sister 
of  tbe  administrator,  caveated  tbe  returns 
upon  tbe  following  grounds:  That  she  bad 
received  1183.87  less  than  her  distributive 
share,  as  shown  by  the  account  of  the  ad- 
ministrator, submitted ;  that  the  administra- 
tor had  Improperly  recognized  an  assignment 
made  by  Howard  £<ester,  an  Insolvent  debtor 
heir  of  the  estate,  wbo  at  tbe  time  of  tbe 
death  of  the  Intestate  and  of  the  assignment 
of  bis  interest  in  tbe  estate  owed  the  es- 
tate more  than  his  distributive  share;  that 
tbe  administrator  owed  tbe  estate  more 
than  his  distributive  sliare  and  commissions 
as  administrator,  and  bad  no  right  to  retain 
bis  commissions ;  wherefore  she  prayed  that 
her  dlstrlbbtlve  share  should  be  Increased 
by  her  interest  as  an  heir  In  the  amount  paid 
tbe  assignee  of  Howard  Lester,  and  In  the 
amount  retained  by  the  administrator  as 
commissions.  From  the  decision  of  tbe  ordi- 
Jiary,  the  administrator  entered  an  appeal  to 
the  superior  court 

Before  tbe  court  and  Jury  on  appeal  Mrs. 
Pearl  Toole  Introduced  tbe  final  return  of 
tbe  administrator.  This  return  showed  that 
the  administrator  was  Indlvldualy  indebted 
to  tbe  estate  in  tbe  sum  of  $2,148.48 ;  that 
be  bad  surrendered  his  one-sixth  Interest 
In  the  estate,  of  tbe  value  of  $808.87,  as  a 
payment  thereon;  but  that  be  bad  retained 
as  commissions  earned  as  administrator  the 
sum  of  $410.32.  The  return  further  showed 
that  the  admlnistrat<»:  had  recognized  an. 
assignment  or  transfer  by  deed  made  by 
Howard  Lester,  a  son  and  belr  of  tbe  In- 
testate, to  one  Roberts,  and  bad  paid  the 
said  Roberts  the  sum  of  $808.87  for  bis  In- 
terest In  the  estate.  The  return  did  not 
show  any  Indebtedness  due  by  Howard  Les- 
ter to  tbe  estate.  A  certified  copy  of  the 
petition  In  bankruptcy  filed  by  Howard  Les- 
ter on  tbe  20th  day  of  November,  1913,  was 
introduced  In  evidence.  This  petition  showed 
an  Indebtedness  Of  $1,000  by  the  applicant 
to  the  intestate.  It  appeared  that  the  bank- 
rupt bad  no  assete,  that  no  trustee  was  ap- 
pointed, and  no  application  for  dlsdiarge 
was  filed  by  him,  and  tbe  time  within  wbldi 
he  could  have  done  so  bad  expired  wb«i 
tbe  administrator  paid  over  to  Roberts,  the 
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assignee,  tbe  Interest  of  Howard  Lester  in 
the  estate.  Tbo  administrator  introduced  In 
evidence  bond  for  title  Bigned  by  Howard 
I«ster,  with  Roberts  as  grantee,  dated  the 
15th  day  of  May,  1914,  and  dul^  recorded, 
consideration  $1,260,  upon  payment  of  which 
a  one-sisth  'nndlrided  interest  in  the  lands 
ot  the  estate  of  Mrs.  M.  B.  Lester  was  to 
be  oonTeyed ;  also  deed  signed  by  Howard 
Ijester,  with  Boberts  as  grantee,  dated  the 
12th  iaj  of  April,  1915,  and  duly  recorded, 
conveying  in  fee  simple  the  prtqierty  de- 
scribed in  tbe  bond;  also  certificate  signed 
by  tbe  derk  of  the  superior  court  of  Emanuel 
county  to  the  effect  that  he  had  examined 
tbe  records  in  his  office,  found  no  property 
in  S.  H.  Lester,  and  that  certain  unsatlsfled 
execntiona  against  him  stood  open  upon  the 
dockets  in  his  office;  and  that  the  tax 
digest  of  Emanuel  county  disclosed  that  S. 
H.  Lester  returned  no  property  for  tax- 
ation. It  was  admitted  that  $183.87  of  the 
distribottye  share  of  Mrs.  Toole,  accord- 
ing to  the  account  of  tbe  administrator, 
bad  not  been  paid.  Upon  the  conclusion  of 
this  evidence  the  court  held  that  the  admin- 
istrator was  liable  to  Mrs.  Toole  for  her 
interest,  as  one  of  the  heirs,  in  commissions 
ratained  by  him,  and  that  the  commissions 
sbould  be  applied  to  the  indlvldnal  debt 
of  the  administrator  due  the  estate;  that 
the  assignment  made  by  Howard  Lester  to 
Roberts  was  null  and  void,  and  that  the  ad- 
ministrator was  liable  to  Mrs.  Toole  for  her 
abare  of  the  amount  paid  Roberta.  A  verdict 
for  these  amounts,  Indudlog  the  $183.87 
admitted  to  be  due  her,  was  directed  for  Mrs. 
Toole.    The  adndnistrator  excepted.  . 

E.  v.  Heath,  of  Waynesboro,  for  plaintiff 
in  error.  B.  J.  Fowler,  of  Maoon,  for  de- 
fendant in  error. 

GEOBGE,  J.  [1-3]  1-8.  The  first  question 
presented  may  be  stated  as  follows:  is  the 
assignment  of  an  undivided  Interest  in  the 
realty  of  an  estate  by  an  insolvent  debtor 
beir  good  against  other  distributee  heirs,  the 
lands  having  been  reduced  to  money  for  the 
payment  of  the  debts  of  the  intestate  and  for 
distribution  among  the  heirs?  An  adminis- 
trator is  required  by  section  4002  of  the  Civ- 
il Code  of  1910  "to  place  in  suit  every  debt 
due  the  estate  which  he  may  reasonably  ex- 
pect to  recover ;  and  if  by  his  neglect  or  in- 
dulgence the  debt  is  barred  by  the  lapse  of 
time,  or  is  otherwise  lost  to  tbe  estate,  he  is 
responsible  therefor."  An  administrator  is 
bound  to  exercise  due  diligence  in  the  ad- 
ministration of  the  estate.  If  a  debt  due  to 
tbe  estate  from  an  insolvent  debtor  heir 
may  be  deducted  from  his  distributive  share 
of  the  proceeds  of  realty  which  has  been 
■old  in  process  of  administration,  or  if,  in 
tbe  exercise  of  due  diligence,  the  administra- 
tor can  collect  the  debt  of  such  heir  out  of 
tlie  proceeds  of  real  estate  in  his  hands  for 
the  purpose  of  administration,  it  must  be 


conceded  that  liability  will  attach  to  the 
administrator  for  bis  failure  to  retain  in  the 
first  instance,  or  to  collect  in  the  second  in- 
stance, the  debt  due  by  the  heir  to  the  es- 
tate. It  is  a  generally  recognized  doctrine 
that  the  distributive  share  derived  from  the 
personal  property  of  an  heir  indebted  to  an 
estate  may  be  retained,  without  more,  by  the 
administrator  in  payment  of  such  debt.  This 
same  doctrine  has  also  been  applied,  vir- 
tually without  exception,  as  against  a  .debtor 
legatee.  It  is  said  that  this  doctrine  is 
founded  upon  the  duty  of  the  administrator 
to  collect  the  debts  due  the  estate.  Personal 
property  descends  directly  to  the  administra- 
tor, and  it  is  his  duty  to  reduce  the  same  to 
ca^  for  the  purposes  of  administration. 
The  heir  lias  no  title  to  personal  estate  ex- 
cept Ids  right  to  a  distributive  share  in  the 
surplus  after  the  payment  of  all  debts  and 
the  expenses  of  administration.  Citation  of 
authority  In  support  of  the  foregoing  is  un- 
necessary. The  right  and  duty  of  the  ad- 
ministrator to  apply  tbe  distributive  share 
or  interest  of  an  hdr  in  the  personal  estate 
of  an  Intestate  to  the  debts  of  sudi  heir  is 
based  upon  the  doctrine  of  retainer,  and  not 
so  much  upon  the  right  of  set-off  proper.  It 
would  therefore  follow  that  the  adndnlstra- 
tor  has  the  right,  and  it  is  his  duty,  to  r»- 
serve  and  take  so  much  of  the  sliare  of  the 
heir,  derived  from  the  personal  estate  of  the 
Intestate,  as  may  be  sufficient  to  satisfy  tbe 
debt  of  tbe  heir  to  the  estate. 

Many  courts  have  applied  this  general  doc- 
trine of  retainer  to  the  share  of  a  debtor 
heir  derived  from  the  sale  of  real  estate. 
Qxsheer  v.  Nave,  90  Tex.  568,  40  S.  W.  7,  37 
L.  B.  A.  98;  Flscns  v.  Moore,  121  Ind.  547, 
23  N.  H.  362,  7  L.  R.  A.  235;  Powers  v.  Mor- 
rison, 88  Tex.  laS,  30  S.  W.  851,  28  L.  B.  A. 
521,  58  Am.  St  Bep.  738;  Hopkins  v.  Thomp- 
son, 73  Mo.  App.  401 ;  Brown  v.  Mattingly, 
91  Ky.  276,  15  S.  W.  353 ;  Keever  v.  Hunter, 
62  Ohio  St  616,  57  N.  E.  454  (the  theory  of 
advancement  seems  to  be  adopted  by  this 
oonrQ.  Tbe  Supreme  Court  of  Alabama  has 
declared: 

"Where  an  beir  is  indebted  to  his  ancestor 
while  living,  and  continues  indebted  to  his  es- 
tate after  his  death,  tbe  other  heirs  of  the  an- 
cestor have  an  equitable  Hen  upon  the  lands  of 
decedent  for  tbe  debt  which  said  heir  owes  the 
estate,  which  lien  is  superior  in  equity  to  any 
right  the  debtor  beir,  or  persons  claiming  under 
or  through  him  by  operation  of  law  or  other- 
wise, would,  bnt  for  his  indebtedness,  have  bad 
in  the  descended  lands." 

Tills  lien  of  tbe  administrator  is  held  to 
be  superior  to  that  of  a  Judgment  creditor 
of  the  heir.  Streety  &  Co.  v.  McCurdy, 
Adm'x,  104  Ala.  493,  16  South.  686. 

According  to  the  doctrine  enunciated  by 
other  courts,  this  right  of  retainer  applies 
only  to  specific  legacies  and  interests  in  the 
personal  estate  of  the  decedent.  It  is  de- 
clared that  the  heir's  distributive  share  of 
the  realty  cannot  be  retained  against  his  in- 
debtedness due  the  estate,  even  where  the 
land  has  been  reduced  to  money.    According 
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to  this  doctrine,  the  debt  of  tbe  heir  must  be 
collficted  by  proceedings  broaght  in  the  man- 
ner usual  for  collecting  any  other  indebted- 
ness due  the  estate,  and  it  is  a  race  of  dili- 
gence between  the  administrator  and  other 
creditors  of  the  heir.  The  reason  usually 
given  for  this  limitation  of  the  general  doc- 
trine of  retainer  is  that  the  real  estate  de- 
scends directly  to  the  heirs  upon  the  death 
of  the  Intestate,  and  vests  in  them,  subject 
to  be  divested  only  for  the  payment  of  the 
debts  of  the  estate.  In  case  of  the  death 
of  one  testate,  it  is  held  that  this  rule  applies 
because  such  testator,  by  his  failure  to  pro- 
vide for  tbe  payment  of  the  debt  out  of  the 
lands  devised  to  the  heir,  evinces  an  inten- 
tion to  make  the  devise  unconditional.  La 
FOy  V.  La  Foy,  43  N.  J.  Bq.  206,  10  AO.  286, 
3  Am.  St.  Rep.  S02;  Smith  v.  Kearney,  2 
Barb.  C!h.  (N.  Y.)  533;  Hancock  v.  Hubbard, 
19  Pick.  (N.  Y.)  167;  Dearborn  v.  Preston, 
7  Allen  (N.  Y.)  192.  "In  the  majority  of  Ju- 
risdictions, however,  this  exception  in  regard 
to  real  estate  as  to  the  general  rule  that  an 
executor  or  administrator  may  retain  a  debt 
due  from  an  heir  or  legatee  is  not  recogniz- 
ed, hence  it  Is  that  a  debt  due  the  estate 
from  an  heir  may  be  deducted  from  his  dis- 
tributive share  of  the  proceeds  of  real  es- 
tate which  has  been  sold  In  process  of  admin- 
istration." 11  R.  C.  L.  {  279,  p.  247.  So 
far  as  we  have  been  able  to  ascertain,  the 
question  seems  to  be  an  open  one  in  thi» 
state.  There  are  decisitms  of  the  Supreme 
Court  that  l)ear  more  or  less  remotely  upon 
the  question,  but  the  courts  of  this  state,  so 
far  as  we  know,  have  not  been  called  upon  to 
announce  the  rule  upon  this  precise  question, 
t'pon  general  principles,  it  would  seem  that 
the  right  of  an  heir  to  a  distributive  share 
in  the  estate,  real  or  personal,  or  both,  is 
subordinate  from  the  beginning  to  the  dis- 
tributees' indebtedness  to  the  estate.  The 
debt  due  by  an  heir  to  the  estate  is  a  part 
of  the  estate,  and  is  subject  to  the  law  of 
distribution  and  descent  The  debtor  heir 
must  either  pay  his  debt  to  the  estate,  or 
take  his  share  in  the  debt  as  a  part  of  his 
share  in  the  estate.  Equality  in  the  distribu- 
tion of  an  estate  demands  the  collection  of 
all  claims  due  by  the  distributees  to  the  es- 
tate. Section  .3929,  Civ.  Code  1910,  provides: 
"Upon  the  death  of  the  owner  of  any  estate 
in  realty,  which  estate  survives  him,  the  title 
vests  immediately  in  his  heirs  at  law.  The  title 
to  all  other  property  owned  by  him  vests  in  the 
administrator  of  his  estate  lor  the  benefit  of 
the  heirs  and  creditors." 

The  heir  does  not  take  an  absolute  title  in 
the  realty,  as  at  common  law.  The  descent 
is  subject  to  be  intercepted,  and  the  title  di- 
vested, when  it  becomes  necessary  for  the  ad- 
ministrator to  sell  the  land  for  the  purpose 
of  paying  the  debts  of  the  ancestor.  In  addi- 
tion, the  laws  of  this  state  expressly  author- 
ize the  interception  of  the  heir's  title  to  tbe 
realty  for  the  purpose  of  distribution  among 
the  heirs.  At  common  law  the  title  to  the 
realty  descended  to  and  vested  absolutely  In 


the  heir.  It  could  not  be  intercepted  for  the  - 
purpose  of  paying  the  debts  of  the  ancestor, 
or  for  the  purpose  of  making  distribution 
among  the  heirs.  Under  tbe  laws  of  this 
state  the  realty  la  as  much  subject  to  the 
payment  of  the  debts  of  the  ancestor  as  his 
personal  estate.  It  is  true  that  the  debts 
must  be  paid  out  of  the  personal  property, 
if  that  be  suffldent.  Yet,  if  the  administra- 
tor should  waste  the  whole  of  the  i>ersonal 
property,  no  reason  appears  why  the  cred- 
itors cannot  have  recourse  against  tbe  real- 
ty. When  the  real  estate,  in  process  of  ad- 
ministration, is  lawfully  reduced  to  money, 
the  money  Is  in  the  hands  of  the  administra- 
tor for  precisely  the  same  purposes  as  mon- 
ey arising  from  the  sale  of  personalty.  For 
certain  purposes  of  administration  and  suc- 
cession, the  money  derived  from  the  sale  of 
tbe  realty  retains  tbe  qualities  of  the  land, 
still  it  la  money,  and  only  money,  in  the 
hands  of  the  administrator.  Section  4040. 
Civ.  Code  1910.  The  courts  all  agree  that, 
since  the  title  to  tbe  personal  estate  vesta 
in  the  personal  representative  of  tbe  ances- 
tor, tbe  right  of  retainer  as  against  the  debt- 
or heir  exists.  It  would  seem  to  logically 
follow  that  if  the  title  to  the  realty,  which 
otherwise  would  descend  directly  to  and  vest 
in  the  heir,  is  Intercepted,  and  the  lands  sold 
by  the  personal  representative  for  the  pay- 
ment of  debts  and  distribution  among  the 
heirs,  the  money  derived  from  the  sale  of 
the  realty  may  likewise  be  retained  by  the 
administrator  against  any  indebtedness  due 
the  estate  by  an  heir.  In  the  case  of  the 
personal  property,  the  title  is  cast,  by  opera- 
tion of  law,  upon  the  administrator.  In  tbe 
case  of  realty,  the  title  is  likewise  cast,  by 
operation  of  law,  upon  the  administrator, 
whenever  It  becomes  necessary  for  him  to 
sell  the  realty  for  the  purjjose  of  paying  the 
debts  or  making  distribution.  When  the  ti- 
tle to  the  realty  is  cast  upon  the  administra- 
tor, and  when  he  has  reduced  the  realty  to 
cash,  no  logical  reason  occurs  to  us  why  the 
same  rule  as  to  personalty  does  not  apply. 
If  this  conclusion  be  correct,  and  we  think 
the  rule  a  Just  and  necessary  one,  in  order 
to  preserve  the  equality  of  dlstributi<m,  the 
sale  or  assignment  by  the  debtor  heir  of  his 
Interest  in  the  realty  of  the  estate  cannot  al- 
ter the  rule.  A  stranger  has  not  tbe  power 
to  emtmrrass  the  administrator  in  the  set- 
tlement of  an  estate  by  dealing  directly  with 
the  hdr.  Until  an  estate  is  Anally  settled, 
every  third  person  thereto  is  bound  to  know 
that  the  sale  of  the  realty  may  become  neces- 
sary for  the  purpose  of  paying  the  debts  of 
the  decedent  or  for  the  purpose  of  making 
equal  distribution  among  the  heirs.  He  la 
therefore  bound  to  know  that  the  land  may 
be  sold  and  may  be  converted  into  money, 
and,  when  converted  into  money,  that  the 
personal  representative  has  the  right  to  re- 
tain so  much  from  any  distributive  share  as 
may  be  necessary  to  extinguish  the  debt  due 
by  such  distributee  to  the  estate.    We  re- 
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peat,  the  money  derived  from  the  sale  of  the 
realty  does  not  lose  the  character  and  quali- 
ty of  realty,  so  far  as  the  laws  of  distribution 
«nd  descent  are  concerned,  but  both  the  real- 
ty and  the  personalty  descend  to  the  heirs 
■at  law  in  like  proportions  in  the  case  of 
Intestacy.  The  assignee  of  an  h'elr  does  not, 
4LS  against  the  administrator,  hold  title  to  any 
Interest  In  the  land.  The  heir  has  no  superi- 
or title  to  the  administrator,  whenever  It 
becomes  necessary  for  the  administrator  to 
sell  the  lands  in  the  process  of  administra- 
tion. 'Wliat  the  assignee  has  is  a  claim  to 
the  interest  of  his  assignor  In  the  assets 
of  the  estate,  and  he  takes  that  Interest  pre- 
-dsely  as  his  assignor  held  it.  The  facts 
In  the  case  at  bar  clearly  illustrate  these 
principles.  The  assignment  by  Howard  Lest- 
er was  made  before  the-  sale  of  the  land. 
The  deed  conveying  his  interest  to  Roberts 
was  duly  recorded.  His  title  was  completely 
'divested  when  the  administrator,  under  prop- 
er authority,  took  possession  of  and  sold  the 
land.  The  assignee,  therefore,  can  claim 
only  the  interest  of  the  assignor  heir  in  the 
estate.  The  Interest  of  the  heir  Is  an  equal 
distributive  share  in  the  entire  assets  of  the 
estate.  If  he  has  already  received  from  the 
Intestate,  during  his  lifetime,  all  of  his  dis- 
tributive share,  he  can  claim  no  more.  Upon 
a  demand  by  a  debtor  heir  for  his  distribu- 
tive sliare  in  the  estate.  It  is  a  Just  and 
equitable  answ^.  that  he  already  has  re- 
ceived, and  still  retains,  some  portion  or  all 
of  his  share  in  the  estate!  See,  in  this  con- 
nection, Fiscus  V.  Moore,  supra ;  Streety  & 
Co.  V.  McCurdy,  supra.  The  foregoing  leads 
to  this  conclusion;  The  administrator  has 
the  right,  and  it  is  his  duty,  to  subject  the 
money  in  his  liands  derived  from  the  sale 
of  his  Intestate's  lands  to  the  payment  of 
a  debt  due  the  estate  from  an  heir,  in  pref- 
erence to  the  claims  of  an  assignee  or  pur- 
ddaser  from  such  heir. 

p,  i,  7]  4,  6,  7.  The  question  next  for  con- 
sideration may  be  stated  as  follows:  Will  an 
administrator,  also  a  distributee,  who  Is  In- 
debted to  the  estate  in  excess  of  the  value  of 
bis  distributive  share  and  his  commissions  as 
administrator,  be  allowed  to  retain  his  com- 
missions to  his  own  use,  or  should  such  com- 
missions be  applied  upon  his  indebtedness  to 
the  estate?  Under  the  common  law,  when  a 
party,  debtor  of  the  deceased,  qualified  as  his 
administrator,  the  debt  was  ipso  facto  extin- 
guished. In  equity,  the  debt  was  considered 
as  paid,  and  became  at  once  assets  in  the 
bands  of  the  executor  or  administrator  for 
the  payment  of  debts  and  legacies,  and  for 
the  benefit  of  heirs  or  legatees,  and  both  the 
personal  representative  and  his  sureties  were 
diargeable  with  the  amount  thereof  In  his 
accounts.  The  rule  was  announced  and  fol- 
lowed in  many  Jurisdictions  that  the  admin- 
istrator and  his  bondsmen  were  chargeable 
with  the  amount  of  such  debt  due  by  the  ad- 
ministrator to  the  estate,  regardless  of 
tbe  Caandal  condition  of  the  administrator. 


This  was  a  harsh  rule.  Many,  peirhsps  most, 
of  the  states  have  departed  therefrom.  In 
equity  and  upon  Just  principle,  it  would  seem 
that  both  the  administrator  and  his  sureties 
should  be  allowed  to  show  that,  at  the  time 
of  the  appointment. and  qualification  of  the 
administrator,  the  debt  due  by  him  to  the  es- 
tate was  desperate.  In  other  words,  proof 
of  the  actual  Insolvency  of  the  administrator, 
and  his  inability  to  pay  at  the  time  of  his 
appointment  as  such,  and  to  the  date  of  his 
final  discharge,  would  appear  to  be  suflSdent 
to  relieve  both  the  administrator  and  his 
lH>ndsmen  from  liability.  Upon  the  appoint- 
ment of  one  as  administrator  of  an  estate, 
prima  fade,  at  least,  a  debt  due  by  him  to  the 
estate  should  be  considered  as  paid.  It  Is 
therefore  urged  that,  Inasmuch  as  the  admin- 
istrator, regardless  of  Ws  insolvency  at  the 
time  of  his  appointment  and  his  consequent 
inability  to  pay  his  debt  to  the  estate,  has 
earned  commissions  in  the  administration  of 
the  estate,  such  commissions  should  be  ap- 
plied to  his  debt  to  the  estate.  Under  the 
law  of  this  state,  commissions  due  the  ad- 
ministrator, or  personal  representative  of  an 
estate,  are  considered  as  part  of  the  costs, 
and  fall  under  the  head  of  "necessary  expens- 
es of  administration.''  The  "necessary  ex- 
penses of  administration,"  including  the  com- 
missions of  the  administrator  or  personal 
representative,  are  given  priority  over  taxes 
or  other  debts  due  the  state  or  United  States 
by  the  decedent;  over  debts  due  by  the  de- 
ceased as  executor,  administrator,  or  gua'rd- 
ian^  for  the  estate  committed  to  him  as 
sodi;  or  any  debt  due  by  the  deceased  as 
trustee;  over  Judgment  creditors  and  over 
Hen  creditors.  Section  4000,  Civ.  Code  1910. 
We  think  it  necessarily  follows  that  the  com- 
missions earned  by  the  administrator  have 
priority  over  the  claim  of  the  heir  to  his  dis- 
tributive share,  and  every  part  thereof,  in 
the  estate.  It  is  true  that  the  administrator, 
owing  the  estate,  should,  in  good  morals,  pay 
it.  It  is  also  true  that  good  morals  would 
require  him  to  pay  his  debt  to  the  estate  out 
of  any  funds,  from  whatever  source  derived, 
to  whidi  he  was  lawfully  entitled.  Howev- 
er, since  his  commissions  are  regarded  as  a 
part  of  the  necessary  expenses  of  administra- 
tion, and  since.  In  legal  contemplation,  such 
commissions  are  considered  appropriated  as 
earned,  he  cannot  be  required  to  apply  such 
commissions  to  his  debt  due  the  estate,  in 
his  settlement  with  the  heirs.  The  CMitrary 
rule  would  militate  against  the  speedy  and 
diligent  administration  of  the  estate. 

[6]  6.  It  is  urged  tliat,  if  the  debtor  admin- 
istrator was  liable  for  commissions  earned 
and  retained  by  him,  to  his  own  use,  and  for 
the  amount  paid  the  assignee  of  the  Insolvent 
debtor  heir,  a  verdict  directed  for  such  by 
the  Judge  of  the  superior  court  on  appeal 
from  the  court  of  ordinary  Is  void  and  of  no 
effect.  It  is  said  that  a  bill  in  equity  Is  es- 
sentiaL  It  is  contended  that  the  superior 
court,  on  the  trial  of  the  appeal,  had  no 
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broader  powers  tban  the  court  ot  ordinary- 
We  concede  that  tbls  Is  trua  In  onr  view, 
bowever,  the  court  of  ordinary  had  ample 
power  to  deal  with  the  situation.  The  -ju- 
risdiction and  {lower  of  that  court  is  as  broad 
as  that  of  a  court  of  equity,  in  the  settlement 
of  an  estate.  Indeed,  the  jurisdiction  of  the 
ordinary  Is  original,  and  that  of  a  court  of 
equity  concurrent  See  Hood  t.  Perry  et  aL, 
73  6a.  819,  322.  Resort  to  equity  is,  in  the 
Instant  case,  unnecessary.  The  administra- 
tor is  bound  to  exercise  due  dilgence  in  the 
administration  of  the  estate.  He  is  liable  for 
a  failure  to  exercise  such  diligence.  The  or- 
dinary may  charge  him  with  any  loss  occa- 
sioned by  reason  of  his  failure  in  tbls  regard. 
If  it  were  Iiis  right  and  duty  to  retain  the 
sum  paid  the  assignee  of  How&rd  liester, 
be  is  thereby  accountable  to  the  heir  for  her 
respective  Interest  in  the  amount  thus  im- 
properly and  negligently  paid.  She  may  have 
her  complete  relief  in  the  court  of  ordinary. 
From  the  foregoing,  it  follows  that  the 
judge  of  the  superior  court  erred  in  directing 
a  verdict  for  the  interest  of  Mrs.  Toole  In  the 
sum  of  money  retained  as  commissions  and 
ai^lled  by  the  administrator  to  his  personal 
uae.  In  this  respect  only  was  there  error. 
This  error  will  not  require  a  reversal,  but 
the  judgment  will  be  afBrmed,  with  direc- 
tions. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 

(20*  Ga.    App.    MO) 

SBIiMAN  V.  MANHATTAN  LIFE  INS.  CO. 

MANHATTAN  LIFE  INS.  CO.  v.  SELMAN. 

(No*  8126,  8127.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  29,  1917.) 

(Byllaiut  bg  the  Court.) 

1.  iNHtTBANci:  «=»137(4)  —  PRKMruM  Note  — 

NoNPATMKNIV-EfFXCT— ACCKPTAHCK   OF   Of- 

FEB  TO  Extend  Note. 
Where  a  10-payment  endowment  policy  of 
life  insurance  is  issued,  and  it  is  provided  there- 
in that  it  is  to  be  as  of  a  certam  date  in  the 
futuro,  and  an  agreement  is  made  for  term  in- 
surance to  run  from  the  date  of  the  entry 
thereof  on  the  poller  to  the  time  when  the  regu- 
lar 10-payment  policy  begins,  and  a  note  is 
given  for  the  amount  of  the  premium  duo  at 
the  time  named  in  the  policy  for  the  10-year  in- 
surance to  begin,  in  order  to  make  the  policy 
effective  liie  note  must  bo  paid  when  due,  or 
the  time  of  payment  extended  by  proper  author- 
ity, (a)  If  the  time  of  payment  is  extended,  the 
note  must  bo  paid  within  the  extended  period, 
(b)  Propositions  made  by  the  insurance  com- 
pany to  extend  the  time  of  payment  of  the  note, 
or  of  the  premium,  must  be  accepted  by  the  in- 
sured, before  thoy  will  be  binding  on  the  com- 
pany. 

[BJd.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  a  243-246.] 

2.  Appeal  and  Ebbob  «=»10oO(1),  1066(1)— 
Habhl£S8  Ebbor— Ruunqs  on  Evidence. 

There  was  no  error  harmful  to  the  defend- 
ant in  excluding  from  the  evidence  the  letter 
of  the  state  manager  of  the  insurance  company 
to  the  insured,  dated  December  16,  1914;    nor 


was  there  error  in  admitting  the  evidcmce  ot 
John  F.  Rodie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  iM,  4157, 
4187,  4191,  4207.]  "     "^ 

Error  from  Superior  0>urt,-  Chattooga 
Ck>unty;  Moses  Wright,  Judge. 

Action  by  O.  A.  Selman,  administrator, 
against  the  Manhattan  Life  Insurance  Com- 
pany.  Judgment  for  defendant,  and  plain- 
tiff brings  error,  while  defen'dant  takes  a 
cross-bill  of  exceptions.  Affirmed  on  main 
bill  of  exceptions,  and  cross-bill  of  excep- 
tions dismissed. 

Jno.  D.  &  B.  S.  Taylor,  ot  SummervlUe, 
and  H.  Lk  Lanham,  of  Rome,  for  plaintiff  in 
error.  Bobt  O.  &  FUllp  H.  Alston,  of  At- 
lanta, and  Maddoz  &  Doyal,  of  Borne,  for 
defendant  in  error. 

BLOODWOBTH,  J.  On  the  21st  day  of 
April,  1914,  O.  S.  Smith  made  appllcatloii  for 
insurance  on  his  life  for  $5,000  to  the  Man- 
hattan Life  Insurance  Company  of  New 
Torki  On  the  4tb  day  of  May  following  the 
application  was  amended,  so  as  to  refduce  the 
amount  of  insurance  applied  for  to  $2,000. 
In  the  application  there  was  a  dause  as  fol- 
lows: 

"That  there  shall  be  no  contract  of  Insurance 
until  the  policy  shall  have  been  issued  by  the 
company  and  manually  received  and  accepted 
and  the  first  premium  paid,  all  during  the  good 
health  of  the  person  whose  lif4U  to  be  insured." 

A  policy  of  insurance  was  issued,  the  con- 
cluding clause  of  which  was  as  follows: 

"In  witness  whereof  the  Manhattan  Ufe  In^ 
surance  Company  has  caused  this  policy  to  be 
executed  as  of  the  15th  day  of  November,  1914." 

On  this  policy  was  the  following  Indorse- 
ment: 

"In  consideration  of  the  payment  of  $19.54, 
being  the  charge  for  term  insurance  from  the 
5th  day  of  May,  1914,  to  the  15th  day  of  No- 
vember, 1914,  tho  Manhattan  Life  Insurance 
Company  hereby  agrees,  in  case  of  the  death 
of  the  insured  within  the  above-mentioned  pe- 
riod, to  pay,  according  to  the  terms  of  the  with- 
in policy,  the  sum  insured,  less  an  amount  equal 
to  the  difference  between  the  premium  for  one 
full  year  on  said  policy  and  the  amount  paid  as 
above.  On  payment  of  the  prominm  due  on  the 
15th  day  of  November,  1914,  the  within  policy 
ahall  have  the  same  force  and  effect  as  if  said 

?olicy  had  been  originally  issued  on  that  date, 
n  witness  whereof,  the  company  has  caused 
this  agreement  to  be  indorsed  on  within  policy, 
and  executed  this  5th  day  of  May, -1014.' 

Upon  the  delivery  of  the  policy  to  the  in- 
sured, he  executed  and  delivered  to  the  agent 
of  the  insurance  company  two  promissory 
notes — one  for  $19.54,  in  payment  of  premium 
to  cover  "term  insurance"  provided  for  on 
the  back  of  the  policy,  as  above  set  oiit,  and 
the  other  what  is  known  as  a  "pink  note." 
which  read  as  follows: 

"$213.24.  New  York,  May  8,  1914. 

"November  15,  1914,  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  Manhattan  Life 
Insurance  Company,  or  order,  at  its  office,  No. 
66  Broadway,  New  York,  two  hundred  thirteen 
and    '*/ioo    dollars,    with    interest    at  -, 
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Thia  note  Is  given  o^  acooont  of  the  pitminm 
due  November  16,  1914,  on  poUcy  No.  175120 
iasned  by  said  company,  and  if  it  is  not  paid 
at  maturity,  said  polic^  shall  be  void.  In  case 
of  the  death  of  the  insured  before  this  note 
falls  due,  the  above  amount,  with  interest  shall 
be  deducted  from  the  amount  of  said  policy. 
"[Signed]    O.  S.  SmitL" 

On  tbe  back  of  the  note  appears  the  fol- 
lowing: 

"Pay  to  tbe  order  <rf  U.  B.  Toong.  [Signed] 
Hanhattan  life  Insurance  Co.,  H.  De  Mott, 
Sec-y." 

Neither  of  these  notes  was  paid  by  the  in- 
sured, although  It  appears  that  the  first-men- 
tioned note,  covering  the  period  of  term  in- 
snrance  under  the  policy,  was  paid  to  the 
company  by  tbe  local  or  state  agent  The 
Insured,  after  failing  to  pay  the  second  or 
"pink"  note,  was  killed  on  June  18, 1915,  and 
this  action  was  brought  by  Selman,  his  ad- 
ministrator. 

[t]  The  evidence  stiows  tliat  the  complete 
contract  between  the  parties  in  this  case  em- 
txraced  two  forms  and  two  periods  of  insur- 
ance upon  the  life  of  the  deceased — one  in 
the  nature  of  term  insurance,  which  covered 
the  period  from  May  6,  1914,  to  November 
15, 1914,  the  premium  upon  which  was  repre- 
smted  by  the  first  note,  for  $19.64  (and 
whether  or  not  this  particular  note  was  ever 
paid  by  the  insured  is  not  now  material), 
wliich  branch  of  the  contract  was  fully  per- 
formed by  the  insurance  company,  and  its  ob- 
ligatirais  upon  this  branch  of  the  contract 
automatically  terminated  upon  November  16, 
1914;  while  the  second  and  main  feature  of 
the  contract,  wliich  by  the  specific  terms 
thereof  and  by  the  terms  of  the  "pink  note" 
(to  be  construed  together)  did  not  operate  or 
become  effective  until  the  payment,  at  or  be- 
fore tbe  maturity,  of  said  note,  which  was 
given  for  the  first  full  year  advance  premium 
doe  on  November  15,  1914,  at  which  time,  if 
the  said  note  was  paid,  the  policy  became  a 
valid  contract  between  the  parties  for  the 
lO-payment,  lO-year  endowment  policy  of  in- 
surance npon  the  life  of  the  insored,  and 
which  is  the  policy  sued  upon.  The  insured 
having  failed  to  pay  the  "pink  note,"  or  oth- 
erwise arrange  the  amount  of  the  advance 
premium  for  the  first  full  year  of  the  insur- 
ance by  the  date  stipulated,  the  Qroposed  con- 
tract for  the  endowment  insurance  was  never 
In  fact  completed,  and  the  policy  was  ipso 
facto  void. 

Tbe  contention  of  the  plaintiff,  that  the 
company  waived  the  failure  to  pay  promptly 
tbe  "pink  note,"  that  this  note  was  not  given 
in  payment  of  the  first  premium,  and  that 
tbe  policy  was  in  force  at  the  time  of  the 
death  of  the  insured,  is  withoat  merit 
Treating  this  note  as  given  for  the  first  pre- 
mium, the  regular  10-year  policy,  without 
paymoit  of  the  note  by  November  16th,  the 
date  when  dae,  or  unless  there  was  an  exten- 
sion of  the  time  of  payment  thereof,  was  not 
binding  on  the  con4)any.  The  policy  provides 
for  the  payment  of  premiums  in  advance. 


and  the  note  expressly  states  in  the  face 
thereof  that  if  it  is  not  paid  at  maturity,  the 
policy  shall  be  void.  See  Stephenson  v.  Em- 
pire Life  Ins.  (3o.,  139  Ga.  82,  76  S.  E.  692; 
National  Life  Ass'n  v.  Brown,  103  Ga.  382, 
29  B.  E.  927;  Sullivan  v.  Conn.  Indemnity  As- 
sociation, 101  Ga.  809,  29  S.  E.  41.  Conceding 
that  the  "pink  note"  was  not  given  for  tbe 
first  premium,  and  that  as  to  this  note  the  in- 
sured was  entitled  to  the  31  days*  grace  pro- 
vided in  the  policy  for  all  premiums  except 
the  first  this  grace  expired  in  December, 
1914,  several  months  before  the  death  of  the 
Insured. 

Several  letters  passed  between  Mr.  Young, 
manager  for  G^rgla,  and  tbe  deceased. 
Granting  that  the  effect  of  this  correspond- 
ence was  an  extension  of  the  time  of  payment 
of  the  note,  the  most  liberal  construction 
that  could  be  put  upon  it  would  extend  the 
time  to  January  1,  1915,  only,  and  the  insur- 
ed died  several  months  later.  The  letter 
from  the  manager,  dated  December  17,  1914, 
offered  to  accept  part  payment  in  cash  and 
carry  the  balance  in  two  notes  at  six  per  cent 
interest,  one  to  be  made  due  March  1,  the 
other  May  16,  1914.  It  was  expressly  stated 
that  this  offer  must  be  accepted  in  6  days, 
but  the  plaintiff  did  not  accept  the  offer.  In 
his  letter  of  December  15,  1914,  the  insured 
asked  Manager  Toung  to  wait  on  him  until 
January  1,  1915.  The  manager  replied  as 
follows: 

"Atlanta,  Oa.,  December  17,  1914. 

"Mr.  C.  S.  Smith.  Ooro,  Ga.,  R.  No.  2— Dear 
Sir:  Your  letter  of  tbe  l6th  just  to  hand  and 
contents  noted,  and  in  reply  to  same  will  say 
that  we  are  glad  to  give  vou  the  assistance  that 
you  ask,  and  we  are  making  notes  accordingly, 
except  in  making  S66  payable  January  Ist  we 
are  making  it  $6^.54,  so  that  it  will  cover  both 
notes.  Send  ns  the  cfaedc  and  notes,  and  if 
possible  make  the  dMck  payable  by  I>ecember 
26th,  as  I  will  have  to  send  my  check  to  the 
home  office  on  that  dato  to  cover  this  insur- 
ance. If,  however,  it  is  impossible  for  you  to 
make  it  on  the  26th,  send  me  check  and  date 
it  January  1,  1916,  and  sign  the  two  notes  as 
per  your  request  payable  March  1st  and  May 
I6th.  We  will  bold  your  dieek  up  to  tho  time 
for  which  it  is  dated  before  we  deposit  it,  but 
it  will  be  necessary  for  yon  to  sign  these  notes 
and  send  them  in,  together  with  the  cheek,  not 
later  than  tho  22d  inst.,  in  order  for  us  to  keep 
things  straight  with  the  home  office. 
"Yonrs  very  truly, 

'^M.  B.  Young,  Manager." 

It  will  be  noted  that  the  time  limit  fixed 
by  tliis  letter  was  December  22,  1914,  for 
the  return  of  the  check  and  note.  This 
proposition  was  not  accepted  by  the  insured. 
Dven  prior  to  the  time  a  policy  of  insurance 
lapses,  a  proposition  of  this  kind  must  be 
accepted  by  the  insured  before  it  is  binding. 
This  principle  is  clearly  stated  in  the  follow- 
ing headuote  from  the  case  of  Mtna.  life  In* 
surance  Co.  v.  Kagsdale,  95  Va.  579,  29  S.  B. 
328: 

"A  letter  from  an  insurance  company  in  reply 
to  a  request  from  the  assured,  agreeing  to  grant 
an  extension  of  time  of  payment  ot  the  premium 
on  a  policy  upon  the  execution  and  return,  be- 
fore the  policy  lapsed,  of  an  extension  note  in- 
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closed  in  the  letter,  is  not  of  itself  a  completed 
contract,  binding  the  company  to  grant  the  ez- 
tenaion,  without  the  execution  and  return  of 
the  note.  In  the  case  at  bar  the  Insured  has 
not  been  mided  to  his  injury  by  the  insurer. 
The  insured  forfeited  his  policy  by  his  own  neg- 
ligence, and  the  forfeiture  has  not  been  waived 
by  the  company." 

If  the  time  for  paying  the  premium  on  a 
life  Insurance  policy  ia  extended,  the  preml- 
om  must  be  paid  within  the  extended  period. 
.Stna  Life  Ins.  Co.  v.  Sanford,  200  UL  126, 
65  N.  E.  661;  Homer  v.. Guardian  Life  Ins. 
Co.,  67  N.  Y.  478;  Lantz  v.  Vermont  Life 
Ins.  Co.,  139  Pa.  546,  21  Atl.  80,  10  L.  R.  A. 
67T,  23  Am.  St  Bep.  202;  Bank  of  Commerce 
T.  New  York  Life  Insurance  Co.,  125  Ga. 
562,  64  S.  B.  643.  Under  the  contract  In 
this  case  the'  failure  by  the  insured  to  pay 
the  "pink  note"  on  or  before  Its  maturity 
worked  a  forfeiture  of  the  poll<7,  even 
though  the  company,  through  Its  agent,  made 
an  effort  to  collect  the  note  and  failed  to  do 
so.  National  Life  Ass'n  y.  &rown,  supra; 
Sullivan  V.  Conn.  Indemnity  Ass'n,  supra; 
Stephenson  v.  E>mplre  Life  Insurance  Co., 
13»  Ga.  82,  85,  76  8.  B.  692. 

In  addition  to  the  above,  the  evidence 
shows  that  the  "pink  note"  was  returned  to 
the  home  ofQce  of  the  company  In  New  York 
In  December,  1914,  and  was  there  canceled  on 
the  regular  note  records  of  the  company,  and 
the  policy  Itself  was  canceled  on  the  books 
of  the  company  on  January  2,  1915.  After 
the  cancellation  was  entered  on  the  books  of 
the  company,  it  wrote  to  the  Insured  In  ref- 
erence to  a  reinstatement  of  the  policy,  and 
on  January  12,  1915,  he  replied  to  this  let- 
ter as  follows: 

"Gore,  Ga.,  January  12,  1915. 

"Manhattan  Life  Insurance  Co.,  New  York, 
N.  Y.— Dear  Sirs:  Yours  of  the  6th  to  hand 
and  contents  noted.  I  am  not  able  to  pay  my 
premium  note  to-day,  but  by  paying  on  It  from 
time  to  time  I  can  pay  it  on  within  the  next 
six  months.  I  can  pay  ^30  on  it  to-day,  and  in 
60  days  hence  I  will  be  able  to  make  another 
payment  of  $40.00,  and  by  the  15th  of  May  or 
the  1st  of  June  I  can  make  the  balance  of  the 
payments  and  pay  up  in  fuU;  having  land  pay- 
ments to  make,  and  all  out  of  6-cent  cotton, 
until  I  cannot  make  my  full  payment  on  my 
policy  just  now.  I  have  $30  to-day  and  shall 
send  it  in  just  as  soon  as  I  can  hear  from  you 
about  the  matter.  Please  answer  immediately. 
"Yours  truly,  Collins  Smith." 

The  company  replied  as  follows: 

"Now  York,  N.  Y.,  Jan.  19,  1915. 

"Mr.  C.  S.  Smith,  Gore,  Ga.— Dear  Sir:  We 
are  in  receipt  of  your  favor  of  the  12th  Inst., 
relative  to  policy  No.  175120  on  your  life,  and 
in  reply  beg  to  state  that  we  would  be  pleased 
to  consider  reinstatement  on  the  above-mention- 
ed policy,  providing  you  will  furnish  us  with 
a  full  satisfactory  medical  examination  by  Dr. 
W.  T.  Brant,  of  Summerville,  Ga.,  so  that  it 
will  pass  our  medical  department,  using  the  in- 
closed blank.  We  inclose  herewith  two  tempo- 
rary premium  notes,  which  you  will  please  si^ 
and  return  to  us,  together  with  New  York  draft 
or  post-o£Sce  money  order  for  $30,  at  the  time 
you  send  us  the  reinstatement  certificate." 

This  letter  of  the  company  seems  to  have 
closed  the  correspondence.    The  term  itollcy 


was  In  force  from  May  5,  1914,  to  November 
15,  1914,  for  which  period  the  Insured  paid 
nothing.  The  company  extended  to  blm  ev- 
ery reasonable  opportunity  to  protect  his 
10-year  policy  before  they  canceled  it  on 
their  records,  and  even  after  this  offered  to 
reinstate  the  policy  on  practically  bis  own 
terms.  If  the  Insured  had  accepted  either  of 
the  propositions,  full  waiver  on  the  part  of 
the  company  would  have  resulted,  and  the 
company  would  have  heen  bound.  Neal  t. 
Gray,  124  Ga.  610  a),  614,  52  S.vE.  622. 

[2]  2.  It  was  insisted  that  the  court  erred 
In  excluding  from  the  Jury  a  certain  letter 
of  M.  B.  Young,  the  defendant's  manager 
for  Georgia,  dated  December  16,  1914,  whlclj 
was  offered  as  evidence  for  the  plaintiff. 
Even  if  this  letter  was  admissible  as  against 
the  objections  raised,  excluding  it  was  not 
harmful  to  defenQant.  National  Life  Ass'n 
T.  Brown,  supra;  Sullivan  ▼.  Conn.  Indem- 
nity Ass'n,  supra. 

3.  Error  is  alleged  in  the  admission  of  cer- 
tain evidence  of  John  F.  Roche.  This  evi- 
dence was  objected  to  as  a  whole.  Parts  of 
it  were  clearly  admissible.  Other  parts 
were  Covered  by  evfdence  already  admitted, 
niere  was,  therefore,  no  error  harmful  to 
defendant  in  admitting  the  evidence  of  wit- 
ness Roche  as  complained  of. 

Judgment  affirmed  on  main  bill  of  excep- 
tions.   Cross-bill  dismissed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(SO  Ga.   App.   «i) 
GEORGIA  RY.  ft  POWER  CO.  v.  BELOTE3. 

(Na  8266.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  6,  1917.) 

(SyUabut  by  the  Court.) 

1.  Stbebt  Railroads  «=3il8(l)  —  Cbosshto 
Accident^— Tbiai/—Instbtjotios. 

The  court  did  not  err  in  instructing  the  jury 
that  the  plaintiff  charged  that  the  defendant 
company  was  negligent  because  "it  had  no  head- 
light" on  its  electric  car,  where  the  petition  of 
the  plaintiff  alleged  that  the  headlight  on  the 
car  was  not  lighted,  and  there  was  testimony 
that  there  was  no  light  on  the  car.  The  slight 
verbal  inaccuracy  between  the  instruction  as 
given  and  the  allegation  in  the  petition  could 
not  have  milled  the  jury;  and,  hesides,  the  di- 
rect testimony  which  was  admitted  without  ob- 
jection, and  which  tended  to  show  the  absence 
of  any  light  (including  a  headlight),  authorized 
the  charge  as  given. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ff  268,  259.] 

2.  Neoliqenci:  <S=>101,  141(12)  —  Coufaba- 
TIVB  Nbolioence  —  Pebsonal  Injtjbies  — 
Damages— Instruction  s. 

There  was  no  error  in  instructing  the  jury, 
by  way  of  illustration,  to  the  effect  that,  if  the 
plaintiff  was  otherwise  entitled  to  recover,  and 
it  appeared  that  one-third  of  the  negliRcnce 
which  produced  the  injury  was  attributable  to 
her,  and  the  remaining  two-thirds  was  attribu- 
table to  the  defendant,  the  amount  of  damages 
which  the  jury  found  the  plaintiff  had  sustained 
should  be  diminished  by  one-third.    Where  the 
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negligenm  of  the  plaintiff  equals  or  esceeda 
that  of  the  defendant,  there  can  be  no  recovery ; 
bat  if  the  negligence  of  the  plaintiff  is  less  than 
that  of  the  defendant,  and  the  plaintiff  is  other- 
'wise  entitled,  under  the  pleadings  and  the  tes- 
timony, to  recover  against  the  defendant,  the 
total  amount  of  damages  which  the  jury  may 
find  that  the  plaintiff  has  suffered,  measured  in 
dollars  and  cents,  should  be  diminished  in  pro- 
portion to  the  amount  of  default  attributable  to 
the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  85,  163,  164,  167,  897-899.] 

3.  Motion  fob  New  Thiait-Gbouwdb. 

The  remaining  grounds  of  the  motion  for  a 
new  trial  are  without  any  substantial  merit. 

Error  from  Superior  Court,  Fulton  Ooun- 
ty;   3-  "S.  Pendleton,  Judge. 

Action  by  Nancy  Belote  against  tlie 
Georgia  Railway  &  Power  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Colquitt  &  Conyers,  of  Atlanta,  for  plaintiff 
In  error.  Westmoreland  &  Westmoreland 
and  Frank  A.  Hooper,  all  of  Atlanta,  for 
defendant  in  error. 

WADE,  C.  3.  It  is  conceded  In  the 'brief 
of  counsel  for  the  plaintiff  in  error  that  the 
plaintiff  In  the  lower  court  "Introduced  some 
testimony  to  substantiate  her  case,"  and  It 
appears  from  an  examination  of  the  brief  of 
evidence  that  this  admission  was  not  Improvl- 
dently  mad&  The  general  grounds  of  the  mo- 
tion are  therefore  without  merit 

[1]  The  first  ground  of  the  amendment  to 
the  motion  for  a  new  trial  alleges  error  be- 
cause the  court  Instructed  the  Jury: 

That  the  plaintiff  "charges  that  the  defendant 
company  was  negligent  in  three  particulars: 
First,  it  was  negligent  because  it  had  no  head- 
light; second,  it  was  negligent  because  no  no- 
tice was  given,  by  the  nn^ng  of  the  gong  or 
otherwise,  of  the  approach  of  the  car:  third, 
that  the  headlight  was  not  fully  illuminated." 

It  is  insisted  that  this  charge  was  error  be- 
cause it  submitted  an  issue  not  made  by  the 
pleadings,  in  that  the  absence  of  a  headlight 
was  not  therein  alleged  as  an  act  of  negli- 
gence. The  petition.  In  paragraph  6  thereof, 
asserts: 

That  "it  was  after  7  o'do<±  and  was  growing 
dark,  the  headlight  of  said  car  was  not  lighted, 
and  that  this  negligence  practically  kept  the  em- 
p\of6H  of  defendant  company  from  seeing  your 
petitioner,  and  the  failure  of  defendant  from 
hiving  said  headlight  lighted  permitted  the  car 
to  come  up  unawares  on  your  petitioner,  where- 
as, had  the  flash  of  the  headlight  been  present, 
petitioner  would  have  had  time  to  jump  back, 
and  thereby  avoid  the  injury,  even  though  the 
car  was  being  operated  at  a  high  rate  of  speed." 

This  was  an  allegation  that  at  the  time  of 
the  Injury  there  was  no  headlight  In  opera- 
tion <Hi  the  car,  and  was  ^equivalent  In  this 
case  to  an  allegation  that  there  was  no  head- 
light apparatus  attached  to  the  car  at  all.  It 
woald,  of  course,  be  Immaterial  whether  a 
headlight  was  on  the  car  or  not,  If  It  was  un- 
llgbted  and  was  thus  performing  In  no  degree 
wnatever  the  usual  and  proper  functions  of 
such  an  attachment.    If  the  apparatus  was 


actually  attached  to  the  car,  but  was  furnish- 
ing absolutely  no  light  whatever,  or  was,  as 
stated,  "not  lighted,"  so  far  as  the  plaintiff 
was  concerned,  and  so  far  as  Illuminating  the 
surrounding  darkness,  and  thus  enabling  the 
motorman  more  readily  to  discover  her  pres- 
ence and  danger,  or  furnishing  such  a  bril- 
liant and  flashing  beam  of  light  as  might 
attract  the  attention  of  the  plalntifl,  even 
upon  a  well-lighted  street,  and  thus  warn 
her  of  the  approach  of  danger,  there  was,  in 
effect,  no  headlight  on  the  car.  The  precise 
practical  meaning  of  the  language  In  the  peti- 
tion that  the  headlight  was  not  lighted,  and 
In  the  instruction  of  the  court  that  negligence 
was  predicated  upon  the  absence  of  a  head- 
light, would  be  the  same  under  the  allega- 
tlona  In  this  petition  and  also  under  the 
proof  submitted.  There  was  testimony  to 
sustain  the  allegation  that  the  headlight  of 
the  car  was  not  lighted,  though  apparently 
none  Intended  to  show  the  entire  absence  of 
the  apparatus  goierally  employed  to  furnish 
such  a  light.  The  substantial  issue  raised 
by  the  pleadings,  and  supported  by  some 
proof,  was  whether  or  not  the  car  was  actual- 
ly supplied  with  a  light  at  the  end  which 
struck  the  plaintiff,  so  that  the  driver  could 
have  seen  her  with  the  help  of  Its  rays,  and 
she  could  also  have  been  warned  thereby,  and 
thus  by  the  combined  efforts  of  both  the 
motorman  and  the  plaintiff,  or  by  the  efforts 
of  one  of  them  only,  after  the  Imminence  of 
the  danger  had  been  disclosed  to  the  one  or 
brought  to  the  attention  of  the  other,  the 
coUlslon  could  have  been  avoided.  Again, 
in  the  testimony  of  the  plaintiff  appears  this 
statement: 

"When  I  saw  the  ear  there,  there  wasn't  any 
light  at  all  in  the  front  of  the  car,  no  head- 
light;   I  am  very  sure  of  that." 

Likewise  the  sister  of  the  plaintiff  testlfled 
as  follows: 

"As  my  sister  and  I  started  across  there, 
I  didn't  see  any  light  at  all  on  the  car  tiiat 
struck  me  and  my  sister." 

And  again  she  said: 

"I  didn't  notice  any  light  on  the  front  of  the 
car.  •  •  •  There  was  no  li^t  on  the  front 
of  the  car." 

It  may  be  assumed  that  It  was  not  the  In* 
tentlon  of  the  plaintiff  to  allege  In  her  peti- 
tion the  absence  of  the  apparatus  usually 
employed  to  furnish  a  light  In  front  of  a 
moving  electric  car  and  commonly  Itself  call> 
ed  a  "headlight,"  but  to  allege  merely.  In  the 
precise  language  of  the  petition,  that: 

"The  headlight  of  said  car  was  not  lighted, 
and  the  failure  of  the  defendant  from  having 
said  headlight  lighted  permitted  the  ear  to  come 
up  unawares  on  your  petitioner,"  etc. 

So,  too,  the  language  of  the  trial  Judge' 
Instructing  the  Jury  that  one  of  the  grounds 
upon  which  the  plaintiff  alleged  negligence 
was  because  the  defendant  company  "had  no 
headlight"  on  Its  car  was  undoubtedly  in- 
tended to  convey  to  the  Jury  the  same  Idea 
that  there  was  no  light  or  lighted  headlight 
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on  Ui«  front  of  the  car.  If,  however,  this 
excerpt  be  subjected  to  the  meticulous  crit- 
icism suggested  by  this  ground  of  the  motion 
for  a  new  trial,  It  is  enough  to  say  that  the 
testimony  of  the  plaintiff  and  her  sister 
above  quoted,  if  taken  In  its  literal  sense, 
authorized  the  precise  charge  of  the  court, 
since  they  both  testified  that  there  was  no 
light  (whldi  would  Include  a  headlight)  and 
the  plaintiff  even  said  no  "headlight,"  on  the 
front  of  the  car ;  and  this  evidence  was  ad- 
mitted without  objectltm. 

"Where  evidence  is  admitted  without  objec- 
tion, although  there  be  no  allegation  in  the  deo- 
laration  authorizing  it,  the  court  may  properly 
charge  the  jury  as  to  its  legal  effect;  and  where 
a  part^  penults  evidence  to  go  to  the  jury  with- 
out objection,  and  the  jury  find  on  such  evidence, 
the  losing  party  is  not  entitled  to  a  new  trial  on 
the  ground  that  the  evidence  does  not  correspond 
with  the  declaration.  If  the  declaration  could,  by 
amendment,  have  been  made  to  cover  the  evi- 
dence. Ga.  Railroad  v.  Lawrence,  74  Ga.  634; 
Central  Ry.  Oo.  v.  Attaway,  80  Ga.  666,  6S9 
[16  S.  E.  956].  'Although  the  pleadings  may  not 
present  the  whole  issue,  yet  if  it  be  fuUy  made 
by  the  evidence  without  objection,  it  is  too  late, 
after  verdict  for  the  losing  party,  to  make  ithat 
the  ground  of  a  motion  for  a  new  trial.'  How- 
ard V.  Barrett,  62  Ga.  16.  See,  also,  Seabrook 
V.  Brady,  47  Ga.  651,  659;  Savannah,  Flori- 
da &  Western  Ry.  v.  Orogan,  117  Ga.  461,  43 
S.  E.  701;  Haiman  v.  Moses,  39  Ga.  708; 
Field  V.  Martin.  49  Ga.  268.  271;  M.  E.  Church 
V.  Dudley  Co.,  137  Ga.  68(6),  69,  72  S.  E.  480; 
Artope  V.  Goodall,  63  Ga.  318,  323.  These  rul- 
ings are  based  upon  the  principle  that,  if  objec- 
tion were  made  to  the  testimony  upon  the  ground 
that  it  was  not  authorized  by  the  pleadings,  the 
pleadings  might  have  been  so  amended  as  to  au- 
thorize the  introduction  of  the  testimony." 
Gainesville  &  Northwestern  Railroad  Co.  v.  Gal- 
loway, 17  Ga.  App.  702(4),  87  S.  E.  1093. 

There  Is  therefore  no  substantial  merit  In 
this  ground  of  the  motion,  and  this  Is  like- 
wise true  of  the  tenth  ground,  which  com- 
plains that  the  court  erred  In  submitting  to 
the  Jury  as  an  allegation  of  negligence  upon 
which  a  verdict  for  the  plalntlfT  could  have 
been  predicated  "the  allegation  that  the  de- 
fendant was  negligent  because  it  had  no 
headUght" 

The  eleventh  ground  of  the  amendment  to 
the  motion  for  a  new  trial  assigns  error 
upon  that  portion  of  the  excerpt  from  the 
charge  above  quoted  which  submitted  to  the 
Jnry,  as  an  allegation  of  negligence  upon 
which  a  verdict  for  the  plaintiff  could  be 
based,  "the  allegation  that  the  defendant 
was  negligent  because  the  headlight  was  not 
fully  illuminated";  the  objection  being  that 
there  was  no  testimony  in  the  record  to  au- 
thorize this  instruction.  Paragraph  9  of  the 
plaintiff's  petition  alleged  that: 

"Defendant  was  further  negligent  in  operating 
the  said  street  car  without  havjng  the  headlight 
fuUy  illuminated,  it  being  past  the  time  when 
all  other  street  lights  had  become  illuminated, 
and  the  said  headlight  bein^  absolutey  neces- 
sary for  the  safety  of  pedestrians  and  your  peti- 
tioner." 

The'  court  amply  Instructed  the  Jury  as  to 
the  contentions  raised  by  the  plaintiff,  and 
tiiere  was  no  error  In  submitting  for  their 


consideration  such  contentions  as  were  dear- 
ly presented  by  the  pleadings  or  were  au- 
thorized by  testimony  admitted  without  ob- 
jection. 

The  secmd  ground  of  the  amendmoit  t» 
the  motion  for  a  new  trial  alleges  that  the 
court  erred  in  the  followtng  duurge  to  the 
Jury,  to  wit: 

"If  the  evidence  shows  that  the  plaintiff  was 
injured  by  the  running  of  a  car  of  the  defendant 
company,  as  she  charges  she  was  injured,  she 
would  have  the  right  to  recover  for  the  ii^uries 
received,  for  which  ^e  sues  in  her  petition  in 
tliis  case,  unless  the  defendant  company  shows 
you  that  its  agents  and  servants  in  charge  of 
said  car  exercised  all  ordinary  and  reasonable 
care  and  diUgence  in  connection  with  those 
things  which  are  charged  to  be  negligence  in  the 
plaintiff's  petition." 

The  plaintiff  in  error  Insists  that  this 
charge  was  an  erroneous  statement  of  the 
law,  in  that  proof  of  injury  would  not  au- 
thorize a  recovery  "In  the  absence  merely  of 
proof  that  the  agents  of  defendant  exercised 
ordinary  care,"  for  the  reason  "that  the  pre- 
sumption goes  only  to  the  extent  of  presum- 
ing negligence,  and  not  to  the  extent  of  au- 
thorizing recovety."  Civil  Code,  i  27S0,  de- 
clares that: 

"A  railroad  eompany  shall  be  liable  for  any 
damage  done  to  i)ersons,  stock,  or  other  property 
by  the  running  of  the  locomotives,  or  cars,  or 
other  machinery  of  such  company,  or  for  dam- 
age done  by  any  person  in  the  employment  and 
service  of  such  company,  unless  the  company 
shall  make  it  appear  that  their  agents  nave 
exercised  all  ordinary  and  reasonable  care  and 
diligence:  the  presumption  in  all  cases  being 
agamst  the  company." 

By  reference  to  the  excerpt  from  the 
charge  which  is  complained  of  in  this  ground 
of  the  motion  it  wUl  be  seen  that  the  court 
Instructed  the  Jury  that  the  plaintiff  "would 
have  the  right  to  recover  for  the""lnjurtes  re- 
ceived for  which  she  sues  in  her  petition  In 
this  case,"  and  said  section  2780  declares: 

"That  a  railroad  company  shall  be  liable  for 
any  damage  done  to  persons,  *  *  *  by  the 
running  of  the  *  *  *  cars,  «r  other  ma- 
chinery of  such  eompany." 

It  is  obvious  that  the  effect  of  the  lan- 
guage used  by  the  judge  as  to  the  right  of 
the  plaintiff  to  recover  was  Identical  wltb 
that  employed  in  the  statute  touching  the 
llabUity  of  the  railroad  company  to  the 
plaintiff.  The  qualification  fixed  by  the  stat- 
ute that  a  railroad  company  shall  thus  be 
liable  "unless  the  company  shall  make  it  ap- 
pear that  their  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence,'* 
was  annexed  by  the  court  to  the  instruction 
that  the  plalnti|r  "would  have  the  right  to 
recover  for  the  Injuries  received,"  and  fop 
which  she  sued,  by  the  added  words  "unless 
the  defendant  company  6hows  you  that  its 
agents  and  servants  in  charge  of  said  car 
exercised  all  ordinary  and  reasonable  care 
and  diligence  In  connection  with  those  things 
which  are  charged  to  be  negligence  in  the 
plaintiff's  petition."  Immediately  following 
this  instruction  the  court  further  said: 


Digitized  by 


Google 


ChL) 


OEORaiA  BT.  &  POWEB  CO.  ▼.  BELOTE 


6S 


"The  presampdon  would  be  that  the  defend- 
ant wu  negligent,  but  that  presumption  can  be 
rebutted  by  any  eyidence  in  uie  case.  It  is  what 
is  termed  a  rebuttable  presumption,  and  you 
may  look  and  determine  whether  or  not  the  pre- 
sumption of  negligence  has  been  rebutted  in  the 
case." 

The  statute  (Civil  Code,  f  2780)  provides 
that  "the  presumption  in  all  cases"  shall  be 
against  the  railroad  company.  The  presump- 
tion referred  to  is,  of  course,  that  the  agents 
of  the  company  have  not  In  fact  exercised 
all  ordinary  and  reasonable  care  and  dili- 
gence; and  the  burden  is  upon  the  defendant 
company  to  rebut  that  presumption  by  show- 
ing that  In  faci  Its  agents  had  exerd'sed  all 
ordinary  and  reasonable  care  and  diligence. 
The  statute  plainly  declares  that  a  railroad 
company  "shall  be  liable  for  any  damage 
done  to  persons,"  etc.,  by  the  running  of 
ib  loctHnotlves  or  cars  or  other  machinery; 
and  the  court  simply  gave  this  section  to  the 
Jury  by  charging  the  converse  of  what  Is 
therein  stated,  namely,  that  the  person  in- 
jured might  "recover."  There  can  be  In  legal 
effect  no  difference  between  Informing  the 
]ary  that  under  certain  circumstances  or 
upon  certain  proof  being  made  the  defend- 
ant would  be  liable  to  the  plaintiff,  and  In 
Informing  such  Jury  that  under  the  same  cir- 
cumstances the  plaintiff  might  recover  from 
tbe  defendant,  unless  In  each  case  certain 
other  facts  appeared.  We  come  now  to  the 
precise  criticism  urged  against  this  excerpt 
from  the  charge,  that  it  was  an  erroneous 
statement  of  the  law  because  "proof  of 
Injury  does  not  authorize  recovery  in  the 
absence  merely  of  proof  that  the  agents  of 
defendant  exerdsed  ordinary  care,"  since 
"the  presumption  goes  only  to  the  extent  of 
presuming  negligence,  and  not  to  tbe  extent 
of  authorizing  recovery."  By  reference  to 
the  excerpt  as  above  quoted  it  will  be  ob- 
served that  a  recovery  was  not  thereby  au- 
thorized "In  the  absence  merely  of  proof  that 
tbe  agents  of  defendant  exerdsed  ordinary 
care,"  bat  only  in  the  event  "tbe  evidence 
shows  that  the  plaintiff  was  Injured  by  the 
mnniDg  of  a  car  of  the  defendant  company, 
M  the  charge*  »he  tea*  injured."  (Italics 
ours.)  Tbat  is  to  say,  the  court  instructed 
tbe  Jury  that  tbe  plaintiff  could  only  recov- 
er in  the  event  she  was  Injured  by  tbe  run- 
Ding  of  the  cars  of  tbe  defendant  in  the 
particular  way  or  manner  she  charged  or  al- 
leged In  her  petition  that  she  had  been  in- 
jured. She  alleged  that  she  was  injured 
while  "she  was  in  the  exercise  of  ordinary 
cate,"  and  (considering  the  petition  as  a 
whole)  without  fault  on  her  part,  solely 
through  certain  acts  of  negligence  on  the 
l>art  of  the  defendant.  The  jury  was  there- 
fore Instructed  in  this  excerpt  that  the  plain- 
tiff would  have  the  right  to  recover  only  In 
case  they  found  from  the  evidence  that  the 
Injury  resulted,  as  charged  in  the  plaintiff's 
petition,  solely  through  the  fault  of  the 
agents  of  the  defendant,  and  clearly  were  not 
instructed  that  the  presumption  of  negU- 
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gence  created  by  law  woul^  «ut)ioriza  a  re- 
covery, unless  tfie  plaintiff  was  injured  in  the 
manner  she  charged  in  her  petition  that 
she  had  been  injured,  which  excluded  any 
failure  to  exercise  ordinary  care  on  her  part 
or  any  negligence  contributed  by  her  to  bring 
about  the  injury.  Tbe  court  elsewhere  fuUy 
instructed  the  jury  as  to  the  duty  resting 
upon  the  plaintiff  to  exerdse  ordinary  care 
and  the  effect  of  a  failure  on  her  part  to  ex- 
erdse such  care,  and  advised  them  that  the 
plaintiff  could  not  recover  if  injured  on  ac- 
count of  her  own  negligence,  or  if  injured  by 
the  negligence  of  tbe  plaintiff  as  alleged  by 
her,  if  by  the  exerdse  of  ordinary  care  she 
could  have  avoided  the  consequences  to  her- 
self of  that  negligence.  Considering,  there- 
fore, this  ground  of  the  motion  in  connection 
with  the  entire  diarge  of  the  court,  there  is 
no  merit  tbereia. 

In  the  light  of  the  entire  diarge,  and  in 
the  absence  of  any  denial  that  the  court  else- 
where gave  proper  instruction  on  that  point, 
the  third  ground  of  the  amendment  to  the 
motion,  complaining  that  the  "proof  of  the 
facts  hypotbetlcally  stated"  in  an  excerpt 
from  the  charge  complained  of  would  not 
authorize  a  recovery,  because  "the  additional 
fact  must  be  proved  of  the  injury  to  plain- 
tiff by  tbe  negligence  of  the  defendant,"  is 
without  any  substantial  merit  Neither  la 
this  excerpt  subject  to  the  further  crltidsm 
that  It  contained  an  expression  of  an  opinion 
on  the  part  of  the  court  "as  to  the  fact  of 
damage  to  plaintiff." 

[2,3]  The  fourth  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial  .assigns  er-* 
ror  upon  the  following  charge  to  the  Jury: 

"If  yon  believe  that  the  defendant's  agents 
were  guilty  of  two-thirds  of  the  negligence,  and 
that  Uie  plaintiff  was  guilty  of  one-tbird  of  tbe 
negligence,  and  you  believe,  under  the  evidence 
and  the  instructions  which  I  give  you,  tliat  the 
plaintiff  would  be  entitled,  otherwise  than  ac- 
cording to  this  rule,  to  a  certain  sum  of  money, 
that  would  be  diminished  one-tbird,  according 
to  the  one-third  negligence  attributable  to  her. 

The  ^lalntlff  In  error  insists  that  this 
charge  was  an  erroneous  Btatem«it  of  law, 
as  "it  authorized  the  plaintiff,  in  case  the 
jury  believed  that  she  was  guilty  of  con- 
tributory negligence,  to  recover  a  greater 
proportion  of  the  amount  of  damage  sus- 
tained by  her  than  is  authorized  by  the  law." 
It  was  further  Insisted  that: 

The  "illustration  given  in  said  charge  is  a  mis- 
leading illustration,  and  that  the  true  law  is 
that  plaintiff,  under  the  facts  assumed  in  said 
illustration,  could  not  under  the  law  recover 
more  than  one-tbird  of  tbe  full  amount  of  her 
damage,  if  so  much,  instead  of  two-thirds,  as 
stated  in  said  illustration." 

The  rule  laid  down  In  Atkinson  v.  Bullard, 
14  Ga.  App.  69,  71,  80  S.  B.  220,  221,  that 
"under  the  state  law  the  plaintiff  could  not 
recover  if  the  negligence  of  the  decedent  was 
equal  to  or  greater  than  that  of  the  railroad 
company"  Is  well-settled  law  in  this  state, 
and  it  was  held  in  Georgia  Southern  &  norl- 
da  By.  C!o.  r.  Overstreet,  17  Ga.  App.  ^8, 
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87  S.  E.  909,  (4b)  that  It  was  error  to  refuse 
the  following  request  to  charge: 

"I  charge  yoa  that  if  yon  believe  the  defend- 
ant was  negligent,  and  that  the  deceased  was 
equally  negligent,  then  the  plaintiff  could  not  re- 
cover at  all. 

In  Central  Railroad  &  Banking  Co.  t. 
Newman,  94  6a.  560,  21  S.  E.  219,  the  ooun 
held  that: 

"There  can  be  no  recovery  unless  the  servant 
was  less  in  fault  than  the  defendant." 

See,  also,  Southern  Ry.  Co.  v.  Watson,  104 
Ga.  243,  30  S.  E.  818. 

In  the  case  of  Brunswick  Railroad  Co.  t. 
Wiggins,  113  Ga.  842,  39  S.  E.  551,  61  U  R. 
613,  the  rule  is  discussed  and  several  cases 
collected  In  which  it  is  clearly  recognized. 
There  was  apparently  no  request  to  Instruct 
the  Jury  as  to  this  well-settled  rule  In  this 
particular  case,  nor  is  there  any  exception 
because  the  court  did  not  give  this  rule  to  the 
Jury  in  so  many  words,  and  It  is  only  referred 
to  at  such  length  In  view  of  the  contention 
of  counsel  for  the  plaintiff  In  error,  which 
they  insist  is  supported  thereby,  or  by  logical 
deductions  to  be  drawn  therefrom.  It  is 
suggested  in  the  brief  of  coimsel  for  the 
plaintiff  in  error  that  the  illustration  used 
by  the  court  instructed  the  Jury: 

"That  a  contribution  by  the  plaintiff  of  one- 
third  the  total  negligence  would  authorize  a  re- 
duction of  only  one-third  the  total  damage  sus- 
tained." 

And  it  is  contended  by  them  in  their  brief: 
That,  if  "a  contribution  of  one-half  of  the  to- 
tal negligence  .takes  away  all  the  damages,  then 
a  contribution  of  one-third  of  the  total  negli- 
4:ence  takes,  away  a  great  deal  more  than  one- 
third  tlie  to'tal  damages." 

In  the  instruction  given,  the  court  dis- 
tinctly recognized  the  rule  above  referred  to, 
that,  if  the  negligence  of  the  plaintiff  was 
equal  to  or  exceeded  that  of  the  defendant, 
the  plaintiff  could  not  recover,  for  in  the  il- 
lustration presented  the  learned  Judge  said: 

"If  yon  believe  that  the  defendant's  agents 
were  guilty  of  two-thirds  of  the  negligence  and 
the  plaintiff  was  guilty  of  one-third  [a  degree 
or  amount  less  than  one-half]  of  the  negligence, 
and  you  believe,  under  the  evidence  and  the  in- 
structions which  I  give  you,  that  the  plaintiff 
would  be  entitled,  otherwise  than  according  ta 
this  rule,  to  a  certain  sum  of  money,  that  would 
be  diminished  one-third,  according  to  the  one- 
third  negligence  attributable  to  her." 

Under  the  rule  above  referred  to,  If  the 
negligence  of  the  plaintiff  equals  or  exceeds 
that  of  the  defendant,  or,  in  other  words,  if 
one-half  or  more  of  the  negligence  which  pro- 
duces the  injury  Is  attributable  to  the  plain- 
tiff and  the  other  one-half  or  remainder  to 
the  defendant,'  there  can  be  no  recovery ;  that 
is  to  say,  if  the  negligence  of  the  defendant 
company  was  not  greater  than  that  of  the 
plaintiff,  there  could  be  no  recovery.  If, 
however,  the  Jury  should  find,  under  testi- 
mony sufficient  to  authorize  such  a  finding, 
that  the  negligence  of  the  defendant  exceed- 
ed that  of  the  plaintiff,  a  recovery  for  the 
full  amount  of  the  damages  sustained  would 
b«  authorized,  subject  only  to  the  reduction 


provided  for  by  section  2781.  That  section 
distinctly  and  plainly  declares  that  in  cases 
where  the  plaintiff  Is  entitled  to  recover  at 
all  (where,  for  instance,  the  negligence  of  the 
plaintiff  does  not  exceed  the  negligence  of 
the  defendant),  such  plaintiff  may  recover 
notwithstanding  the  plaintiff  Is  partly  at 
fault,  but  the  amount  of  damages  to  be  as- 
sessed by  the  Jury  shall  be  diminished  in  pro- 
portion "to  the  amount  of  default  attribu- 
table to  the  plaintiff."  So  It  is  clear  that 
this  section,  when  taken  in  connection  with 
the  rule  so  .well  settled  by  the  decisions  of 
the  Supreme  Court  and  this  court  that  no  re- 
covery can  be  had  where  the  negligence  of 
the  plaintiff  equals  that  of  the  defendant, 
must  be  construed  to  mean  that,  where  the 
jury  find  that  the  negligence  of  the  plaintiff 
does  not  equal  or  exceed  the  negligence  of 
the  defendant,  a  recovery  may  be  had  In 
favor'  of  the  plaintiff,  notwithstanding  the 
fault  attributable  to  him,  but  the  Jury  shall 
diminish  the  total  amount  of  damages  shown 
in  proportion  to  the  amount  of  default  found 
against  him.  Thus,  if  the  injury  resulted 
from  negligence,  two-thirds  of  which  was 
chargeable  to  the  defendant,  and  only  one- 
third  to  the  plaintiff,  the  Jury  should  find, 
in  the  event  a  recovery  was  otherwise  au- 
thorized, a  verdict  in  favor  of  the  plaintiff 
for  the  full  amount  of  the  damages  shown 
by  the  evidence  to  have  been  Inflicted  upon 
him,  less  an  amount  deducted  therefrom 
which  shall  be  "in, proportion  to  the  amount 
of  default  attributable  to  him."  In  the  illus- 
tration used  by  the  court  the  entire  default 
or  the  entire  negligence  which  produced  the 
injury  complained  of  would  be  three-thirds ; 
and  if  the  plaintiff  furnished  one-third  only 
of  the  negligence  which  brought  about  the  re- 
sult for  which  she  sued,  her  recovery  (if  oth- 
erwise authorized)  should  undoubtedly  be 
diminished  by  one-third  of  that  amount 
which  the  Jury  found  expressed  the  total 
value  of  the  injuries  sustained  by  her,  when 
measured  in  dollars  and  cents;  for  this  de- 
duction would  clearly  be  in  proportion  to 
the  plaintifTs  negligence.  If  the  injury  was 
caused  by  certain  negligence,  one-third  of 
which  was  attributable  to  the  fault  of  the 
plaintiff  and  two-thirds  to  the  fault  of  the 
defendant,  the  plaintiff  should  not  be  al- 
lowed to  recover  from  the  defendant  for  that 
portion  of  the  negligence  which  the  plaintiff 
coutributed,  but  only  for  that  portion  of  the 
total  negligence  contributed  by  the  defendant. 
The  rule  allowing  no  recovery  where  the  neg- 
ligence of  the  one  equals  that  of  the  other 
is  clearly  founded  upon  reason;  but  where 
the  negligence  of  the  defendant  exceeds  that 
of  the  plaintiff,  and  liability  is  thus  shown 
on  the  part  of  the  defendant  to  the  plain- 
tiff, it  then  merely  becomes  a  matter  of  cal- 
culation for  the  Jury  to  determine  how  much 
fault  could  be  attributable  to  the  plaintiff 
(less  than  one-half  of  the  total  negligence), 
and  then  to  deduct  that  amount  from  the  to- 
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tal  damage  raftered  by  tbe  plaintiff,  and  re- 
turn a  verdict  for  the  balance.  Aa  we  see  it, 
section  2781  can  only  tbus  be  rationally  intei^ 
preted  In  connection  with  the  general  rule 
preventing  any  recovery  unless  the  fault  at- 
tributable to  the  plaintiff  be  less  than  that 
Attributable  to  the  defendant ;  and  we  do  not 
tbink  there  is  any  merit  in  this  ground  of  the 
aiotlon  for  a  new  trial. 

The  fifth  ground  of  the  amendment  to  tbe 
motion  for  a  new  trial  takeq  exception  to  an 
«xcerpt  from  the  charge  of  the  court  which 
x«ferred  to  the  allegations  in  tbe  petition  of 
tbe  plaintid  as  to  the  permanency  of  her  in- 
juries, and  it  is  urged  that  there  was  no 
evidence  to  authorize  the  submission  to  the 
Jury  of  the  question  of  permanent  injuries 
or  of  permanent  pain  and  suffering  from 
Injuries.  Not  only  does  the  plaintiff  allege 
permanent  Injuries  in  her  petition,  but  she 
testified: 

"It  was  about  a  year  afterwards  before  I 
■could  wear  any  shoe.  I  have  trouble  with  that 
fimb  now;  sometimes  it  is  weak  now.  I  can 
hardly  stand  np  on  it  and  bear  my  weight  on 
it;   it  hnrts  me  a  good  deal." 

Again  she  said: 

"I  am  nervous  all  the  time  since  this  hap- 
pened. Yes,  sir;  Mr.  Conyers  [of  counsel  for 
defendant]  made  me  nervous  just  awhile  ago  on 
the  cross-eramiAation." 

The  sister  of  the  plaintiff  testified : 
"I   have  been   with   her  tthe  plaintilF]   since 
then.    Sbe  is  very  nervous  now.' 

The  physician  who  attended  the  plaintiff 
likewise  testified  as  to  the  nature  of  her  in- 
juries immediately  after  the  collision  with 
the  street  car,  and  said : 

That  she  was  apparently  suffering  at  the 
time;  that  he  had  visited  her  twice  a'  day 
for  a  month  or  more  thereafter,  and  she  was  in 
bed  all  of  the  time,  "was  suffering  from  her 
bruises,  and  she  was  unable  to  bear  her  weight 
on  her  feet,  and  she  had  a  little  fever.  The 
sciatic  nerve  seemed  to  be  bruised,  or  was 
bruised.  •  •  •  The  effect  of  a  bruise  or 
injury  of  tbe  sciatic  nerve  extends  to  tbe  whole 
nervous  system;  causes  such  intense  agony 
that  the  whole  system  will  respond  to  it." 

He  likewise  s^id: 

That  some  time  after  the  injury  he  found 
the  right  limb  of  the  plaintiff  "somewhat 
shrunken  up;  it  was  not  as  large  at  that  time 
as  tbe  other  limb.  That  would  indicate  from 
my  standpoint  that  there  was  a  reflex  of  the 
eondition  of  that  nerve,  from  the  effect  on  that 
nerve." 

The  trial  was  had  on  the  13tb  day  of 
April,  1916<  and  this  ptiysldan  further  tes- 
tified: 

That  he  found  the  plaintiff  in  the  condition 
last  mentioned  in  October  preceding  said  trial, 
and  "that  sbe  suffered  pain.  There  was  reason 
for  her  to  suffer  pain,  but  not  so  much  as  she 
had  before.  At  the  time  that  I  examined  her 
last  October  I  would  say  that  standing  on  that 
limb  a  great  deal  or  walking  a  great  deal  on 
it  would  cause  her  to  feel  it  considerably,  and 
it  would  affect  her  sleeping  at  night  just  in 
proportion  as  sbe  would  exercise  or  strain  put 
upon  it.  *  *  *  I  examined  her  one  day 
last  week,  *  •  •  and  found  the  limb  im- 
proved. •  •  *  There  wasn't  as  much  of 
that  dead,  numb  feeling  as  there  was  before; 
tliere  had  been  a  numbness  or  deadened  feeling 


in  the  limb  before,  in  the  sensitiveness  to  touch, 
as  compared  with  the  otheo  one." 

He  further  testified: 

That  it  was  impossible,  from  his  experience, 
to  know  whether  the  trouble  would  return  or 
not,  but  "it  is  possible  for  it  to  return  at  any 
time.  I  don't  know  whether  the  injury  is 
permanent  or  not.  I  don't  know  but  what  it 
might  return  at  any  time;  it  may  foe  perma- 
nent or  it  may  not" 

From  all  of  the  above  it  Is  evident  that 
there  was  testimony  sufficient  to  authorize  a 
charge  touching  permanent  injuries,  and,  as 
already  stated,  the  plaintiff's  i)etition  clearly 
alleged  that  her  injuries  were  permanent. 

There  is  no  merit  in  any  of  the  remain- 
ing grounds  of  the  motion  for  a  new  trial 
Ground  6,  which  complains  that  an  excerpt 
from  the  charge  is  "obscure  and  misleading, 
and  had  a  tenden<^  to  induce  tbe  jury  to 
find  permanent  injury  to  plaintiff  without 
legal  evidence  upon  which  to  base  such  find- 
ing," is  without  merit  Ground  7  complains 
that  the  court  erred  in  excluding  the  ques- 
tion, "Did  Mr.  Turner  [meaning  the  motor- 
man'  of  the  car]  stop  that  car  slow  or  quidc 
when  these  young  ladies  stepped  on  the- 
track?"  and  the  answer  of  the  witness, 
"Quick."  The  testimony  was  objected  to  on 
tbe  ground  that  it  amounted  merely  to  a 
conclusion,  of  the  witness;  and  it  was  ex- 
cluded for  that  reason.  This  witness  tes- 
Ufied: 

That  the  plaintiff  was  within  "about  three 
or  four  feet,  I  reckon,  of  my  car  when  I  dis- 
covered them  [the  plaintiff  and  her  sister]  and 
I  threw  on  my  brake  a»  quick  at  I  oould 
[Italics  ours]  to  keep  from  bitting  them.  *  •  • 
My  car  ran  something  like  two  or  three  feet,, 
in  my  judgment,  after  that  happened.  *  •  • 
Yes;  I  had  my  car  under  thorough  control, 
and  I  stopped  it  as  quick  as  the  brakes  would 
apply  to  the  wheel.  •  •  •  I  stopped  the 
car  as  quick  as  I  could  when  I  saw  them  right 
at  the  crossing." 

It  is  apparent  that,  aside  from  the  ques- 
tion  whether  the  testimony  rejected  by  the 
court  was  admissible  or  not,  the  defendant 
succeeded  in  getting  before  the  jury  from 
this  same  witness  the  identical  testimony 
which  this  question  would  have  elicited  from 
him.  It  would  seem,  where  a  witness  ia  able 
to  give  a  more  precise  and  definite  state* 
ment  (as  was  the  witness  in  this  case)  as  to 
the  length  of  time  required  to  do  or  perfonn 
a  particular  thing,  that  the  court  should 
properly  exact  from  the  witness  precise  state- 
ments, rather  than  mere  conclusions  express- 
ed in  terms  that  are  purely  relative  and  in- 
definite, vague,  and  uncertain,  depending  al- 
together upon  the  opinion  of  the  person  using 
them  as  to  their  correctness,  such  as  "quick" 
or  "slow."  See  Civil  Code,  S  6874.  At  aU 
events  no  possible  harm  is  shown  to  have  re- 
sulted to  the  defendant 

The  court  did  not  err  in  declining  to  give 
to  the  jury  the  fc^owlng  charge  requested 
in  writing: 

"If  the  plaintiff's  injury  was  the  result  of 
an  accident,  the  jury  should  find  for  the  de- 
fendant" 
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Vta  theory  of  accident  waa  not  nnder  the 
pleadings  or  the  evidence  inrolved;  for  the 
lAalntlff  contended  that  the  injury  reeulted 
from  the  negligence  of  the  defendant,  and  the 
defendant  Insisted  that  it  aroee  from  the  neg- 
ligence of  the  plaintlfF,  and  these  conten- 
tions formed  the  issue  submitted  to  the  Jury 
by  the  court.  Again,  the  brief  instruction 
requested  was  calculated  to  mislead  or  coa- 
fuse  the  jury,  without  the  addition  of  some 
farther  Instruction  as  to  what  might  properly 
constitute  an  "accident"  at  law  which  would 
reUeve  the  defendant  from  liability,  since 
the  term  "accident,"  to  the  mind  of  the 
average  man  not  learned  in  the  law,  includes 
all  occurrences  not  the  result  of  intention; 
and,  since  the  charge  of  the  court  sufficient- 
ly presented  the  issues  in  the  case  to  the 
Jury,  there  was  no  error  In'  declining  this 
request. 

In  view  of  the  full  and  fair  charge  given 
by  the  court  as  to  the  efFect  of  failure  on 
the  part  of  the  plalntUT  to  exercise  ordinary 
care,  and  the  general  instructions  touching 
all  the  issues 'of  the  case,  so  amply  covered 
by  the  charge  as  delivered,  there  was  no  er- 
ror in  declining  to  instruct  the  Jury  as  re- 
quested that: 

"The  precise  thing  which  every  person  la 
bound  to  do  before  stepping  upon  a  railroad 
track  is  that  which  every  prudent  man  would 
do  under  like  circumstances." 

The  case  appears  to  have  been  fairly  tried 
nnder  the  recognized  rules  of  law,  and  th^re 
was  sufficient  evidence  to  sustain  the  ver- 
dict; and,  that  verdict  having  been  approved 
by  the  trial  judge,  no  reason  exists  why  this 
court  should  set  the  same  aside. 

Judgment  affirmed. 

GEOROB  and  LCKB,  JJ.,  concur. 


(W   Qa.    App.   S43) 

GARRETT,  Sherif,  et  aL  v.  COWETA  FER- 
TILIZER CO.     (No.  8139.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
.  June  18,  191T.) 

(ByUabu*  hy  the  Court.) 

1.  SBEBim     AND     COHSTABLES     «=>125(1)     — 

MoNKT  Ruuc  —  Travxbse  —  DiscRxnoN  or 

Tbial  Coubt. 
It  Is  within  the  sound  legal  discretion  of 
the  trial  judge  to  allow  a  traverse  to  the  answer 
to  a  monej  rule  to  be  filed  at  the  second  term, 
and  his  discretion  will  not  be  controlled  nnless 
manilestly  abused. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |f  237-251,  253,  330- 
336.] 

2.  Appeai.  and  Ebbob  9=31064(1)— Rbvikw— 
Hakuixss  Ebrob. 

If  error  of  the  judge  in  charging  the  jury 
was  of  such  a  character  that  it  could  be,  and 
was,  corrected  in  the  final  order  disposing  of 
the  motion  for  a  new  trial.  It  could  not  injure 
the  plaintiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3cnt.  Dig.  {  4219.] 


Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  between  the  Coweta  Fertilizer  Com- 
pany and  W.  A.  Garrett,  SherifC,  and  others. 
There  was  Judgment  for  the  former,  and  the 
latter  bring  error.    Affirmed. 

C.  B.  R6op  and  R.  D.  Jackson,  both  of  Car- 
rollton,  and  Griffith  &  Matthews,  of  Buchan- 
an, for  plaintiffs  In  error.  S.  Holdemess  and 
Boykin  &  Robinson,  all  of  Oarrollton,  and 
Hall  &  Jones,  of  Newnan,  for  defendant  in 
error. 

PLOODWORTH,  J.  The  (Toweta  Fertllte- 
er  Company  obtained  a,  judgment  In  Carroll 
superior  court  against  the  Farmers'  Union 
Warehouse  Company,  H.  N.  Stipe,  and  a  num- 
ber of  other  individuals,  for  $3,500  principal, 
with  interest  and  costs,  and  Interest  there- 
after at  8  per  cent  per  annum.  Execution 
was  issued  thereon,  and  was  levied  on  land 
of  H.  N.  Stipe,  one  of  the  defendants,  and  a 
claln^  was  filed  for  this  land  by  one  of  the 
sons  of  H.  N.  Stipe.  'Riere  is  evidence  to 
show  that  while  this  claim  was  p«iding,  said 
H.  N.  Stipe  went  to  Sidney  Holdemess,  one 
of  the  attorneys  for  the  plaintiff,  and  agreed 
to  pay  the  plaintiff  the  amount  of  the  Judg- 
ment, and  then  proposed  to  employ  him  and 
Buford  Boykin,  anothn  attorney,  to  collect 
the  Judgment  out  of  his  codefendants,  there 
being  more  than  40  of  them.  There  is  also 
evidence  that  he  agreed  to  pay  Holdemess 
and  Boykin  each  10  per  cent  for  collections 
made  on  the  said  Judgment  This  agreement 
was  denied  by  Stipe  at  the  trial.  Levies 
were  made  on  property  belonging  to  each  of  a 
number  of  the  defendants,  and  the  amonnt 
due  the  Coweta  Fertilizer  Company  was  re- 
duced by  collection  to  an  amount  not  less 
than  $718.81.  A  rule  was  filed  against  the 
sheriff,  and  he  answered  in  part  as  follows: 

"Respondent  holds  in  hia  hands  a  statement  in 
writing  from  counsel  for  plaintiff  which  shows 
that  there  has  been  collected  on  said  fi.  fa.  and 
turned  over  to  them  $4,122,  which  anm  re- 
spondent says  is  more  tlian  the  amount  of  prin- 
cipal, interest,  and  coats  due  on  said  fl.  fa.  Be- 
sides said  snm  of  $4,122  admitted  by  plaintiff  In 
writing,  yonr  respondent  shows  they  received  the 
further  sum  of  $133  from  J.  M.  Garrett  on  De- 
cember 1,  1911,  for  which  sum  defendants  are 
entitled  to  credit  on  said  fi.  fa.,  which  sum,  to- 
gether with  the  $4,122  above  set  out,  makes  « 
snm  total  of  $4,256  which  defendant  has  receiv- 
ed on  said  fi.  fa.  In  answer  to  paragraphs  6  and 
6,  respondent  says  that,  although  the  above  sums 
were  paid,  and  received  by  plaintiff  or  its  coun- 
sel, plaintiff  insists  that  there  was  still  due  the 
sum  of  $718.81.  The  defendants  insist  that  fi. 
fa.  was  paid  off  In  full.  Respondent  took  from 
the  defendant  H.  N.  Stipe  on  Julv  22,  1913,  the 
sum  of  $718.81  on  deposit  to  hold  him  harmlena 
against  plaintifTs  claim,  and  settled  said  fi.  fa. 
in  full.  This  snm  Stipe  claims  as  his  money, 
and  asks  that  respondent  retnm  the  same  to 
him  as  said  fi.  fa.  is  fully  paid  off,  not  including 
said  sum  which  respondent  insists  is  true." 

This  answer  was  traversed  by  the  plalntitT, 
and  certain  of  the  defendants  in  fl.  fa.  filed 
an  intervention  in  which  they  alleged  that  the 


«=»For  otlMF  cues  m«  same  tqplc  and  KBY-NUMBER  In  all  Key-Nun>b«red  DlsesU  and  Indexes 


Digitized  by  VjUU*^IC 


Ga.) 


OABREXT  V.  COWETA  FKRTILIZEE  CO. 


60 


fL  ftu  had  been  fully  paid  off  and  settled  In 
tbe  manner  set  out  in  the  sheriff's  answer, 
and  prayed  that  the  court  decree  that  said 
fl.  fa.  had  been  settled  in  full  as  against  the 
plaintiff,  and  that  they  hare  judgment 
against  the  plaintiff  for  the  amount  overpaid 
on  said  fl.  fa.  in  proportion  to  the  payments 
each  of  the  defendants  had  made  thereon, 
and  that  said  fl.  fa.  be  transferred  and  as- 
signed to  them  in  proportion  to  the  payments 
they  had  made  thereon,  in  order  that  they 
might  hold  said  fl.  fa.  against  the  other  de- 
fendants therein  named  for  contribution. 
The  main  point  of  difference  between  the 
plaintiff  In  fl.  fa.  and  the  defendants  was  as 
to  the  20  per  cent,  commissions  charged  by 
Attorneys  Holdemess  and  Boykln  on  a  con- 
tract made  with  H.  N.  Stipe  for  collections 
made  from  hia  codefendants. 

Upon  the  hearing  of  the  case  a  verdict  was 
rendered  for  the  plaintiff  for  $718.81  pfindpnl 
and  $210.84  Interest  A  motion  for  a  new 
trial  was  made,  and  upon  the  hearing  thereof 
an  order  was  passed  which  is  hereinafter 
set  out. 

[11  1.  The  rule  nisi  served  upon  the  sheriff 
required  him  to  answer  on  April  17,  1914, 
which  was  during  the  April  term  of  court. 
The  sheriff  filed  his  answer  as  required  by 
the  rule.  No  traverse  to  the  answer  was 
made  at  that  term.  At  the  October  term, 
1914,  the  answer  of  the  sheriff  still  not  hav- 
ing been  traversed,  he  moved  to  be  discharg- 
ed from  the  rule.  This  was  refused,  but  the 
court,  overruling  the  objection  of  the  sheriff 
that  it  was  too  late  for  the  answer  to  be 
traversed,  allowed  a  traverse  to  be  flled,  and 
these  rulings  of  the  court  are  assigned  as 
error  In  a  bill  of  exceptions  pendente  lite. 
To  the  certificate  to  the  said  bill  of  excep- 
tions the  judge  added  the  following : 

**I  further  certify  that  the  case  wasnot  called 
In  its  rpffular  order,  but  the  attention  of  the 
conrt  called  to  it  by  counsel  for  the  respondent 
In  tbe  rule  and  the  motion  made  to  dischnrge  the 
respondent.  Whereupon  the  court  had  S.  Hold- 
emess, Esq.,  counsel  for  movant,  who  had  charge 
of  the  case,  to  be  called  Into  court,  when  he 
filed  the  traverse,  ^aid  Holdemess  had  leave 
of  absence  from  the  October  trcm,  1914,  of  the 
court  for  providential  cause.  The  rule  required 
the  sheriff  to  answer  during  tlje  April  term, 
1914,  on  a  specified  day  during  said  term,  and 
the  traverse  was  filed  at  the  next  term,  during 
the  October  term,  1914." 

In  view  of  the  above  statement  and  the 
previous  rulings  of  this  conrt,  there  was  no 
error  in  this  above  ruling  of  the  trial  judge. 
No  laches  of  plaintiff  is  shown. 

"It  is  expressly  ruled  by  this  court  In  Brant- 
ley Co.  V.  Southerland,  1  Ga.  App.  804,  57  S.  E. 
960.  that  a  traverse  of  the  answer  of  the  sheriff 
in  response  to  a  rule  for  alleged  breach  of  du- 
ty can  be  filed,  in  the  absence  of  laches,  at  any 
time  before  the  case  is  called  for  trial.  The 
facts  in  this  case  exonerate  the  plaintiff  from 
any  laches  in  filing  his  traverse  to  the  sheriffs 
answer  to  the  rule."  Melton  v.  Hicks,  7  Ga. 
App.  462,  67  S.  B.  116(1). 

See  Hendricks  v.  Kelley,  92  S.  E.  395. 
[2]  2.  When  considered  in  connection  with 
tba  entire  diaxge  and  tbe  following  order  of 


the  court,  which  was  complied  with,  there 
are  no  errors  harmful  to  the  plaintiff  in  error 
in  the  excerpts  from  tbe  charge  of  which  com- 
plaint is  made.    The  order  is  as  follows : 

"Complaint  is  made  in  the  amended  motion 
for  a  new  trial  that  the  court  intimated  and 
expressed  an  opinion  as  to  the  amount  the  jury 
should  find  under  certain  circumstances.  A 
careful  inspection  of  the  record  will  disclose 
that  the  total  amount  collected  from  the  several 
defendants,  as  insisted  by  the  sheriff  and  the 

Slaintiffs,  is  the  same.  Both  have  errors  in  ad- 
ition  of  the  items.  The  items  in  the  sheriff's 
answer,  correctly  added,  amount  to  $4,130.  He 
retained,  as  shown  by  his  entry  of  September  6 
and  December  3,  1912,  $8  costs,  leavmg  $4,122. 
The  items,  as  insisted  by  plaintiff,  correctly 
added,  show  $3,989.  Add  to  this  collection  from 
J.  M.  GarreU,  and  the  amount  is  $4,122.  The 
amount  due  ujpon  the  fi.  fa.  after  allowing  the 
credits  as  claimed  by  plaintiff  was  more  than 
$750  at  the  date  of  the  last  payment  The  sums 
receipted  for  by  the  lAeriff  and  entered  on  the 
fi.  fa.  by  him,  and  paid  over  by  him  to  Boykln, 
less  $8  costs,  plaintiff  insiBts  were  collected  as 
a  result  of  the  employment  of  Holdemess  and 
Boykin  by  Mr.  Stipe.  The  entire  collection  on 
the  fi.  fa.  plaintiff  dalms  was  disposed  of  as 
follows: 

Collected  from  all  soureu fijltot 

Paid  costs  and  advertising |  179  76 

Paid  fees  Holdernega  and  Boykln       823  10 
Paid  plaintiff  aa  appears  by  en- 
try In  fl.  fa. 1419  04 

Total    KU2  0a 

"It  would  seem,  therefore,  that  if  plaintiff 
could  recover  anything,  it  would  not  be  less 
than   $718.81. 

"The  main  controversy  arose  over  the  appro- 
priation of  $823,20  by  Holdemess  and  Boykin 
as  fees,  claiming  to  represent  Mr.  Stipe.  Under 
the  charge  of  the  court  the  Jury  were  authorized 
to  find  that  if  Mr.  Stipe  employed  these  attor- 
neys, and  that  they,  representing  him,  in  col- 
lecting from  his  codefendants,  received  their  fees, 
and,  after  paying  costs,  applied  the  remainder  to 
the  fi.  fii.,  that  as  to  Mr.  Stipe  the  fi.  fa.  would 
stand  open,  and  the  plaintiff  could  proceed  aa 
to  the  balance  against  Stipe.  It  would  seem 
that,  even  though  public  policy  might  be  violat- 
ed by  Stipe  employing  Mr,  Holdemess,  one  of 
tbe  plaintiff's  counsel,  if  Holdemess  in  fact  rep- 
resented Stipe,  that  plaintiff  would  be  required 
to  give  credit  to  Stipe  only  for  such  snm  as 
Stipe's  attorneys  should  pay,  and  that  Stipe 
would  be  in  no  position  to  urge  the  contrary. 

"As  to  the  question  of  interest,  jf  the  sheriff 
in  good  faith,  under  the  circumstances  disclosed 
by  the  evidence,  refused  to  advertise  Stipe's  land 
for  sale,  plaintiff  and  defendant  being  in  dispute 
as  to  whether  or  not  the  fi.  fa.  was  paid  off, 
or  if  he  occupied  the  position  at  a  stakeholder, 
then  it  would  seem  that  be  was  entitled  to  have 
this  question  submitted  to  a  jury.  Inasmuch  as 
the  conrt  failed  to  submit  this  question  to  a  ju- 
ry, the  sheriff  should  have  a  new  trial,  unless 
the  interest  found  by  the  jury  be  written  off  by 
the  plaintiff.  Also  the  defendants  who  made 
payments  on  the  fi.  fa.  are  entitled  to  have  their 
payments  entered  so  that  they  can  control  the 
fi.  fa.  against  those  who  paid  nothing.  It  is 
therefore  ordered  that,  if  plaintiff  will  write  off 
on  the  verdict  the  interest  found  against  the 
sheriff,  and  will  further  file  a  paper  to  be  at- 
tached to  the  execution  and  made  a  part  thereof, 
showing  the  amount  paid  by  each  and  when,  and 
file  with  the  clerk  of  Carroll  superior  court 
within  ten  days  from  this  date,  June  21,  1016, 
and  write  off  said  interest  within  said  time  and 
file  the  same  with  said  clerk  within  said  time, 
then  the  motion  for  a  new  trial  shall  be  over- 
ruled. Upon  failure  to  comply  as  above  pro- 
vided, then  a  new  trial  shall  be  granted." 
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nie  record  shows  that  the  plaintiff  com- 
piled with  the  order  of  the  court  as  follows : 

"The  Coweta  Fertilizer  Company,  through  and 
b;  its  attorneys,  hereby  agrees  and  does  write 
off  the  ioterest  found-  by  the  said  jury,  to  wit, 
$210.84,  thereby  leaving  the  verdict  of  the  jury 
to  read  $718.81,  and  making  the  judgment  read 
accordingly,  to  wit,  for  $718.81.  Plaintiff  also 
files  herewith  a  list,  which  is  attached  hereto 
and  marked  Exhibit  A,  of  all  the  parties  who 
paid  on  said  execution,  the  amount  paid,  and 
when  paid,  and  plaintiff  also  files  said  list  in 
the  clerk's  office,  to  be  attached  to  said  execu- 
tion." 

3.  There  was  ample  evidence  that  there 
was  at  least  $718.81  due  on  the  execution  of 
the  Coweta  Fertilizer  Company  at  the  time 
rule  was  brought. 

Judgment  affirmed. 

BROXI/BS,  P.  3.,  and  JENKINS,  J.,  con- 
cur. 

(20    Qtt.    App.    S61) 

rtOWEBT   BRANCH   GIN  &  OIL  CO.  ▼. 

SHORE.     (No.  8086.) 

(Court  ot  Appeals  of  Georgia,  Division  No.  1. 

June  27,  1917.) 

(Sylldbut  2>v  the  Court.) 

1.  Affeai.  and  Erbob  «=»302(3)  —  Gbottnds 
OF  Motion  fob  New  Tbiai/— Evidence. 

The  fourth  ground  (A  the  motion  for  a  new 
trial,  which  complains  of  the  admission  of  cer- 
tain documentary  evidence,  cannot  be  consid- 
ered, since  the  evidence  is  not  set  forth  in  the 
ground,  either  literally  or  in  substance,  or  at- 
tached thereto  as  an  exhibit.  Franklin  y. 
Fields,  13  Ga.  App.  463,  79  S.  E.  366;  Gaakins 
T.  State,  17  Ga.  App.  807,  88  S.  E.  592  (1). 

[Ed.  Nota — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1747.] 

2.  Appeal  and  Erbob  «=»302(B)— Gbound  of 
Motion  fob  New  Tbiai/— Review. 

In  the  fifth  ground  of  the  motion  for  a  new 
trial,  complaint  is  made  that  the  court  erred 
in  admitting  certain  evidence  over  objection  of 
movant.  This  ground  of  the  motion  cannot  be 
considered  for  two  reasons:  First,  because  it 
would  require  a  reference  to  the  entire  brief  of 
evidence  to  ascertain  whether  the  evidence  was 
admissible  or  inadmissible.  "A  ground  of  a 
motion  for  a  new  trial  should  not  require  refer- 
ence to  the  brief  of  evidence  to  render  it  intelli- 
§ible."  Braxley  v.  State,  17  Ga.  App.  196.  86 
.  B.  425  (4);  Smiley  v.  Smiley,  144  Ga.  546, 
87  S.  E.  668  (2) J  Head  v.  State,  144  Ga.  383, 
87  S.  E.  278:  Sims  v.  Sims,  131  Ga.  262,  62 
S.  E.  192.  Secondly,  it  does  not  affirmatively 
appear  what  specific  objection,  if  any,  was  made 
at  the  time  when  this  evidence  was  offered  and 
admitted  on  the  triah  See  Cooner  v.  State,  16 
Ga.  App.  539,  86  S.  E.  688,  and  cases  there 
cited. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent -Dig.  g  1747.] 

8.  Appeal  and  Ebhob  ®=»302(3)— Tbial  «=» 
259(1),  279— Objection  to  Chaboe— Suffi- 
ciency. 
The  sixth  ground  of  the  motion  for  a  new 
trial  complains  of  a  certain  excerpt  from   the 
charge  of  the  court,   the  objection   being  that 
the  charge  was  error  "in  view  of  the  fact  that 
it  did  not  correctly  elucidate  the  contention  of 
counsel  as  to  whether  or  not  the  contract  was 
illegal."     It  is  obvious  that  this  exception  is 
fatally  defective  in  that  it  fails  to  specify  er- 
ror.    What  the   contention   of  counsel  was  is 
not  stated.     The  contention  may   or  may  not 


have  been  proper,  and  even  if  proper,  in  the 
absence  of  a  timely  written  request,  it  was  not 
necessarily  incumbent  upon  the  court  to  "eluei- 
date  the  ccmtention  of  counseL" 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Gig.  {  1747;  Trial,  Cent  Dig.  SI 
648,  650,  680.] 

4.  Appeal  and  Ebbob  «=»1006(2)— Vebdict— 

Review.  ■ 
There  being  some  evidence  to  sustain  the' 
verdict   which  has  die  approval   of  the  trial 
court  we  have  no  power  to  control  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8860-3876.] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  between  the  Flowery  Branch  Gin  & 
Oil  Company  and  W.  A.  Shore.  Judgment 
for  the  latter,  and  the  former  brings  error. 
AJSrmed« 

O.  N.  Davie  and  Edgar  B.  Dunlap,  both 
of  Gainesville,  for  plaintiff  In  error.  Saml 
Elmzey,  of  Cornelia,  and  W.  A.  Charters,  of 
Gainesville,  for  defendaint  in  error. 

WAIDE,  a  J.    Judgment  afDrmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20    Ga.    App.    309) 
LOUTHBB  V.  TIFT.     (Na  8210.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  18,  1917.) 

(Svllahita  by  the  Court.) 

1.  Ldhtation  of  Actions  «=322(7)— Action 
ON  Bond  fob  Title — Statute. 

An  action  for  damages  for  the  breach  of  a 
bond  for  title  is  a  demand  founded  on  a  sealed 
instrument,  and  such  a  claim  is  not  barred  un- 
tU  20  years  after  the  breach  occurred. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ${  108,  110,  111.] 

2.  Equity  «=>87(2)— Stale  Demand— Appli- 
cation. 

The  equitable  doctrine  of  stale  demand  has 
no  application  where  the  action  is  a  legal  one 
and  the  period  fixed  by  the  statute  of  limita- 
tions for  the  assertion  of  the  claim  has  not  ex- 
pired. 

Error  from  Stiperlor  Court,  Tift  County; 
J.  L.  Kent,  Judge. 

Suit  by  B.  D.  Louther  against  H.  H.  Tift 
Judgment  for  defendant  on  sustaining  de- 
murrer to  petition,  and  plaintiff  brings  error. 
Reversed. 

R.  C.  Ellis  and  R.  D.  Smith,  both  of  Tif  ton, 
for  plaintiff  in  error.  Fulwood  &  Hargrett, 
of  Tlfton,  for  defendant  in  error. 

WADE,  O.  J.  Louther  brought  suit  against 
Tift  to  recover  damages  arising  from  the 
breach  of  a  covenant  contained  In  a  bond 
for  title.  His  petition,  briefly  stated,  shows 
that  on  December  18, 1894,  defendant  execut- 
ed to  plaintiff  a  bond  for  title  to  certain 
described  real  estate,  for  which  plaintiff 
agreed  to  pay  the  sum  of  $254 ;  that  $122.50 
of  the  purchase  price  was  to  be  paid  in  cash, 
and  that  two  notes,  one  for  $67.75  and  ono 
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for  163.75,  were  gtren  for  tbe  remaindw; 
that  plaintiff  paid  defendant  the  sum  of  ^122.- 
60  In  cash  on  the  making  of  the  contract; 
that  he  did  not  remember  the  maturity  dates 
of  the  notes,  but  that  they  bore  interest  from 
date  at  the  rate  of  8  per  cent;  that  on  No- 
vember 7,  1888,  he  paid  to  defendant  $85.79 
as  interest  on  said  notes  up  to  that  date; 
that  the  land  had  Increased  In  value  between 
the  date  of  the  bond  and  the  filing  of  this 
suit  from  $254  to  $2,810,  and  that  on  Decem- 
ber 5, 1912,  defendant  sold  the  land  to  Hughes 
and  Rigdon.  The  petition  further  alleges 
that  the  defendant  is  liable  to  him  in  the 
sum  of  $2,810,  with  7  per  cent.  Interest  there- 
on since  December  5,  1912,  from  which 
amount  should  be  deducted  the  sum  of  $208.- 
14,  as  principal  and  interest  on  the  two  notes 
abore  referred  to,,  and  due  defendant.  The 
defendant  demurred  to  the  petition  <m  sev- 
eral grounds,  and  the  case  is  before  this 
court  on  exceptions  to  the  sustaining  of  the 
demurrer. 

The  i)etltlon  In  this  case,  with  the  exception 
of  the  names,  dates,  amounts,  and  descrip- 
tion of  properly,  is  substantially  the  same 
as  the  petition  filed  in  the  case  of  Buck  r. 
I>UTaU,  9  Ga.  App.  656,  72  S.  B.  44,  and  we 
should  probably  content  ourselves  by  simply 
holding  that  the  ruling  In  that  case  controls 
the  dedsicHi  of  this  cas&  However,  since  it 
is  contended  in  the  brief  of  counsel  for  de- 
fendant in  error  that  this  case  differs  from 
the  Buck  Case  In  that  the  doctrine  of  "stale 
demand"  was  neither  urged  nor  argued  In 
that  case,  we  will  briefly  discuss  that  doc- 
trine. 

[1}  Tills  suit  la  a  comjnon-law  action,  in- 
stituted to  recover  damages  caused  by  the 
breach  of  a  contract  The  legislative  body 
of  our  state  lias  seen  premier  to  place  a  limita- 
tion on  actions  of  this  character.  Civil  Code, 
I  4359,  provides  that: 

"Actions  unon  bonds  or  other  instruments  un- 
der seal  shall  be  brought  within  twenty  years 
after  the  right  of  action  accrues." 

[2]  Under  the  pleadings  In  this  particular 
case,  the  plaintiff's  cause  of  action  arose  on  the 
date  of  the  resale,  and,  nothwithstandlng  his 
action  would  not  have  been  barred  until  20 
years  from  that  date,  it  was  actually  in- 
stltnted  within  4  years  from  the  breacli.  The 
statutory  period  of  20  years,  therefore,  had 
not  expired,  and  the  cause  of  action  was  not 
barred  by  the  statute  of  limitations.  It  seems 
to  be  weU  settled  that  the  doctrine  of  stale 
demand  is  applicable  only  to  equitable  cases. 
In  Ellis  T.  Smith,  112  Ga.  482,  37  S.  B.  739, 
It  was  held: 

"The  doctrine  of  stale  demand  is  a  purely  eq- 
uitable one,  and  only  arises  whenever  from  the 
lanse  of  time  and  laches  of  the  plaintiff  it  would 
be  ineqnitable  to  allow  a  par^  to  enforce  his 
legal  rights." 

In  the  very  early  case  of  Caldwell  v.  Mont- 
gomery, 8  Ga.  106,  it  was  held  that: 

"A  bill  filed  for  tbe  recovery  of  damages,  for 
tbe  breach  of  a  bond  for  titles  is  a  demand 
founded  on  a  sealeo  Instrument,  and  snch  a  claim 


is  not  barred  nntil  20  years  after  the  accrual 
of  the  right  of  action  thereon." 

In  tbe  decision  it  was  said; 

"The  plaintiff  would  not  t>e  barred  at  law,  in 
an  action  on  this  bond ;  nor  is  he  here  in  chan< 
eery.  His  right  of  action  had  nearly  10  years 
to  run.  We  do  not  believe  tliat  the  doctrine  of 
stale  demands  applies  to  a  claim  not  barred  at 
law,  J>y  half  the  statutory  term." 

It  Is  dear  tiom  what  Is  said  above  that 
the  doctrine  of  stale  demand  could  not  be 
Invoked  in  a  case  of  this  character,  and  It 
is  extremely  doubtful  whether  the  doctrine 
would  ai^ly  in  an  equitable  case  where  there 
is  a  statute  of  limitations  covering  the  sub- 
ject-matter, for  in  the  case  of  Wyche  v. 
Greene,  11  Ga.  169, 160  (which  was  an  equita- 
ble proceeding),  it  was  said: 

"But  lapse  of  time  can  never  be  set  up  as  a 
defense  in  equity,  when  it  would  not  constitute  a 
good  statutable  bar  at  law." 

The  defendant  In  error  contends  that  sec- 
tion 43C9,  Civil  Code  1910,  Is  applicable  to 
this  case,  notwithstanding  it  is  a  suit  at  law 
for  damages  for  the  breach  of  a  bond,  and 
that  the  right  of  action  on  the  bond  is  not  af- 
fected by  the  statute  of  limitations,  nor  co- 
extensive with  the  period  fixed  thereby.  Sec- 
tion 4368  is  as  follows: 

"The  limitations  herein  provided  apply  equal- 
ly to  ail  courts;  and  in  addition  to  the  above, 
courts  of  equity  may  interpose  an  e(iuital>le 
bar,  -whenever,  from  the  lapse  of  time  and  laches 
of  the  complainant,  it  would  be  inequitable  to 
allow  a  party  to  enforce  his  legal  rights." 

This  contention  is  clearly  without  merit 
In  the  case  of  Georgia  Railroad  Ca  v. 
Wright,  124  Ga.  596,  620,  63  S.  B.  251,  262, 
where  tbe  same  Code  section  and  the  same 
contention  were  Involved,  the  Supreme  Court 
said: 

"This  contention  is  plainly  founded  on  a  mis- 
conception of  the  equitable  doctrine  of  stale  de- 
mands. The  principle  that  a  stale  demand  will 
not  be  enforced  is  peculiarly  applicable  to  eq- 
uity practice  is  available  to  the  defendant  only, 
and  cannot,  be  employed  by  the  complainant  in 
an  equitable  proceedme  to  enjoin  the  enforce- 
ment of  a  purely  legal  right  Indeed,  by  the 
terms  of  the  statute  cited  [Civil  Code  of  1895,  | 
3777;  Civil  Code  of  1910,  §  4369]  it  is  re- 
stricted to  cases  where  the  complainant'  has 
been  guilty  of  laches  and  time  has  elapsed  to 
make   his  claim   inequitable." 

See,  also,  Blsph.  Bq.  (6th  Bd.)  {  39. 

The  point  that  the  action  was  barred  by  tbe 
doctrine  of  stale  demand  Is  therefore  not  well 
taken,  since  the  suit  as  brought  was  an  ac- 
tion at  law,  which  was  not  barred  under  the 
statute  as  a  legal  claim  at  the  time  the  suit 
was  Instituted.  Under  tbe  facts  alleged,  we 
tlilnk  that  tbe  petition  set  out  a  cause  of  ac- 
tion, and  that  tbe  lower  court  erred  In  sus- 
taining tbe  general  d^nurrer. 

As  suggested  above,  the  several  remaining 
points  raised  by  the  demurrer  and  Insisted 
upon  by  defendant  in  his  brief  are  fully  con- 
trolled by  the  rulings  in 'Buck  v.  Durall,  su- 
pra, and  therefore  need  not  be  discussed. 

Judgment  reversed. 


GBORGB  and  LUKB,  JJ.,  concur. 
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(20  Oa.  Adp.  2se) 

THOMPSON  V.  MAYOR  AND  ALDEEMEa? 

OF  TOWN  or  OALHOUN.    (No.  8116.) 

(Court  of  Appeals  of  Georgia,  Divisioa  No.  1. 

Jane  18,  1917.) 

(Byllahu*  (y  the  Court.) 
Watebs  and  Watkb  Ooubsks  ®=»209  —  V^A- 

TEBWORKS  —  NEOUGENCB  —  FiBBS  —  PETI- 
TION. 

The  allegadons  of  the  petition  do  not  set 
forth  a  cause  of  action,  ana  the  court  did  not 
err  in  sustaining  the  demurrers  and  dismissing 
the  petition. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  (bourses,  Cent  Dig.  S  802.] 

Brror  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  Mrs.  Mary  J.  Thompson  against 
the  Mayor  and  Aldermen  of  Oalhoun,  Oa. 
Petition  dismissed,  and  plaintiff  brings  error. 
Affirmed. 

Mrs.  Mary  J.  Thompson  brought  an  action 
against  the  mayor  and  aldermen  of  Calhoun, 
Ga.,  and  alleged  that  the  defendant  had  in- 
jured and  damaged  her  in  the  sum  of  $1,800, 
as  follows: 

"On  March  20,  1914,  your  petitioner  was  the 
owner  of  a  certain  two-story,  eight-roomed  frame 
building  located  on  College  street  in  the  town 
of  Calhoun,  being  in  tlie  northern  portion  of 
said  town,  the  same  being  the  residence  of 
your  petitioner,  and  in  which  she  was  residing' 
on  said  date,  and  also  of  certain  household 
goods,  kitchen  furniture,  and  other  articles,  a 
copy  of  whidi  is  attached  to  this  petition  and 
is  marked  Exhibit  A;  that  on  the  20th  day  of 
March,  1916,  the  house  described  in  paragraph  2 
of  this  petition,  as  well  as  the  household  and  oth- 
er articles  referred  to  and  particularly  described 
in  Ebchibit  A,  hereto  attached,  were  destroyed  by 
fire ;  that  the  town  of  Calhoun,  a  municipal  cor- 
poration, acting  within  the  scope  of  its  author- 
ity, and  acting  within  its  private  or  corporate 
capacity  on  said  date  of  March  20,  1915,  was 
engaged  in  maintaining  and  operating  for  hire 
and  for  private  gain  a  system  of  waterworks 
in  said  town.  On  said  date  said  town  of  Cal- 
houn, acting  through  its  ministerial  servants  or 
agents,  undertook  to  make  certain  repairs  in  said 
system  of  waterworks,  to  wit,  the  removal  of  a 
certain  fire  plug  located  in  about  the  middle  of 
the  street  in  front  of  the  Gordon  county  court- 
house, in  said  town.  Petitioner  shows  that  it 
was  the  duty  of  said  town  of  Calhoun  to  care- 
fully and  skillfully  perform  said  work  of  repairs 
described  iu  paragraph  6  of  this  petition,  but 
that,  disregarding  its  said  duty  to  your  petition- 
er, said  town  through  its  ministerial  agents,  K. 
W.  Montgomery,  J.  H.  Wilkerson,  and  Chuck 
Wiley,  did  in  a  negligent,  careless,  and  unskill- 
ful manner  make  said  repairs  in  maintaining 
said  system  of  waterworks,  as  follows;  The  im- 
provement or  repairs  being  made,  as  heretofore 
stated,  was  the  removing  of  a  certain  fire  plug. 
The  defendant  in  tliis  cause  was  careless  and  neg- 
ligent, and  used  unskillful  means,  in  that  it  cut 
oft  the  water  at  a  certain  cut-off  on  Piedmont 
street,  across  the  said  street  from  the  south  of 
Hall's  Ten  Cent  Store,  in  said  town  (said  cut- 
off will  hereafter  be  referred  to  as  Piedmont  cut- 
off No.  2).  The  effect  of  cutting  off  the  water  at 
this  point  was  to  deaden  all  the  water  mains  in 
said  town,  or  to  stop  the  flow  of  water  from  all 
the  mains  in  said  town,  and  shut  off  the  water 
supply  of  the  entire  town,  which  was  entirely 
unnecessary  in  order  to  perform  the  work  of  re- 
pairs, both  of  which  facts  were  well  known  to 


defendant.  Petitioner  sbosrs  that  there  were 
three  other  cut-offs  which  defendants,  in  the  ex- 
erdse  of  ordinary  care  and  diligence,  should 
have  used  in  cutting  off  the  water,  to  wit:  One 
cut-off  in  the  middle  of  Wall  street  at  a  point 
about  midway  between  the.  stores  of  M.  Moss 
and  J.  M.  Byrd  (hereafter  referred  to  as  the 
Wall  street  cut-ofF) ;  another  cut-oS  in  the  mid- 
dle of  Court  street  between  the  Calhoun  Nation- 
al Bank  and  W.  S.  Pritchett's  store  (hereafter 
referred  to  as  the  Court  street  cut-off);  and  an< 
other  cut-oS  on  Piedmont  street  at  the  corner 
of  Hall's  Ten  Cent  Store  (hereafter  referred  to 
as  IMedmont  street  cut-off  No.  1). 

"Petitioner  further  shows  that,  if  defendant, 
its  officers,  agents,  and  employes  had  used  the 
three  ciit-ofCs  just  described,  the  water  would 
have  been  left  turned  on  in  all  the  water  mains 
in  Calhoun,  and  in  the  main  from  which  your 
petitioner  was  obtaining  her  snpply  of  water 
on  March  20,  1915,  said  water  main  being  lo- 
cated within  60  feet  of  petitioner's  residence, 
and  at  the  same  time  the  water  would  have  been 
completely  and  effectively  cut  off  flrom  the  fire 
plug  where  defendant  was  at  work  and  so  as  to 
in  no  way  interfere  with  said  work  of  repairs. 
Petitioner  shows  further  that  failure  on  the 
part  of  defendant  to  use  the  three  last  described 
cut-offs  was  negligence  and  carelessness  on  their 
part,  and  a  failure  to  use  ordinary  care  and 
diligence.  Petitioner  shows  that  to  effectively 
perform  said  work  of  repairs  in  removing  said 
fire  plug  it  was  entirely  unnecessary  to  cut  off 
the  water  at  the  Piedmont  street  cut-off  No.  2 
above  mentioned,  and  further  shows  to  the  court 
that  at  the  time  the  defendant,  its  agents  and 
empIoy6s,  knew  that  it  was  negligent  to  do  so, 
and  that  It  was  unnecessary  to  cut  off  the  wa- 
ter as  aforesaid  and  at  the  point  aforesaid.  Pe- 
titioner further  shows  that  defendant  and  ita 
agents  were  aware  of  the  fact  that  by  cutting 
off  the  water  at  the  Piedmont  No.  2  cutroff  the 
water  mains  would  be  deadened  all  over  said 
town,  and  in  the  main  from  which  your  petition- 
er was  receiving  her  supply  of  water  on  said 
date,  and  that  this  was  unnecessary  in  order  to 
perform  said  work  of  repairs,  and  that  it  was 
hazardous  to  your  petitioner  to  leave  the  water 
off  from  her  residence  as  aforesaid.  Petition- 
er also  shows  that  defendant,  its  agents  and 
employes,  in  the  exercise  of  ordinary  diligence, 
comd  and  should  have  foreseen  that  to  leave  the 
water  unnecessarily  cut  off  as  aforesaid  would 
expose  your  petitioner's  residence  and  other 
property  above  referred  to  to  damage  by  fire, 
should  one  break  out.  Petitioner  shows  also 
that  defendant  and  its  officers  and  employes 
were  aware  of  the  existence  and  location  of  the 
three  cut-offs  in  said  town  which,  in  the  exercise 
of  ordinary  care  and  dUigence,  should  have  been 
used  by  said  defendant,  to  wit,  the  Wall  street 
cut-off,  the  Court  street  cut-off  and  the  Pied- 
mont street  cut-off  No.  1,  by  the  use  of  which  the 
water  would  have  been  completely  and  effective- 
ly cut  off  from  the  fire  plug  where  defendant  was 
at  work,  without  in  any  way  interfering  with 
said  work  of  repairs  while  the  water  would  have 
been  left  turned  on  in  all  parts  of  Calhoun,  and 
in  ^e  water  main  from  which  petitioner  was  re- 
ceiving her  supply  of  water  on  said  date,  and 
that  these  facts  were  well  known  to  defendant, 
its  agents  and  employes,  and  that,  had  ordinary 
care  and  skill  been  exercised  by  defendant,  ita 
agents  and  employfes,  they  would  have  used  the 
three  cut-offs,  and  their  failure  to  use  the  said 
three  cut-offs  was  an  act  of  negligence  on  the 
part  of  defendant  and  its  agents,  and  that  there- 
in and  thereby  they  failed  to  use  ordinary  skill- 
ful means  in  said  work  of  repairs.  I'etiticner 
further  shows  to  the  court  that  the  said  acts  of 
negligence  herein  alleged  were  the  direct  and 
proximate  cause  of  the  damages  claimed  by  pe- 
titioner. Your  petitioner  shows  that  on  said 
date  of  March  20,  1915,  without  any  fault  or 
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negligence  on  the  part  of  petitioner,  yonr  peti- 
tioner's residence  caught  On  fire ;  that  immedi- 
ately the  fire  alarm  was  sounded,  and  immediate- 
ly responded  to  by  a  number  of  i>erBon8 ;  that 
tliere  was  located  very  near  to  your  petitioner's 
reeidence,  to  wit,  at  a  distance  not  greater  than 
60  yards  a  fire  station,  where  was  kept  ample  hose 
tod  apparatus  for  putting  out  fires,  and  that 
Tithin  a  space  of  not  more  than  1^  minutes, 
and  before  said  fire  had  gained  any  headway, 
there  had  been  a  large  hose  connected  to  a  fire 
plug  not  more  than  30  yards  from  your  peti- 
tioner's residence,  and  said  fire  plug  opened 
up,  when  it  was  discovered  that  through  said 
negligent  acts  of  the  defendant,  its  ofiBcers  and 
agents,  in  the  performance  of  ministerial  acts 
01  defendant,  by  reason  of  the  negligence  afore- 
said, there  was  no  water  in  the  said  main.  Pe- 
titioner shows  that  there  was  running  within 
60  feet  of  petitioner's  residence  a  water  main 
carrying  a  large  flow  of  water,  and  connected 
with  the  reservoir,  from  which  the  said  town 
ia  amply  supplied  with  water,  and  backed  by 
strong  pressure  and  sufficient  now  to  have  ena- 
Ued  your  petitioner  to  have  quickly  and  easily 
extinguished  said  fire:  that  but  for  the  negligent 
acts  and  conduct  of  defendant  in  cutting  oS  the 
water  as  aforesaid  the  said  main  would  have 
been  full  of  water,  and  thereby  your  petitioner 
could  and  would  have  prevented  said  burning 
and  the  destruction  of  her  property  set  forth  in 
this  petition.  Petitioner  shows  that  80  days  be- 
fore the  filing  of  this  suit  your  petitioner  pre- 
sented in  writing  to  the  governing  bndy  of  said 
town  of  Oalhoun  her  claim  for  damages  for  the 
amount  herein  sued  for,  stating  in  said  demand 
the  time,  place,  and  extent  of  the  injury  done 
to  your  petitioner,  as  well  as  the  negligence 
canaing  the  same,  which  claim  the  town  refused 
to  pay.  Petitioner  shows  that  by  the  unskill- 
ful and  negligent  acts  of  the  ministerial  agents 
of  the  defendant  in  this  cause,  and  while  they 
were  engaged  in  the  performance  of  acts  and 
duties  purdy  and  solely  ministerial  in  their  na- 
ture, and  not  governmental,  yonr  petitioner  was 
iDJored  and  damaged  in  the  sum  of  $1,800,  for 
irhich  sum  your  petitioner  prays  judgment 
against  the  defendant." 

The  defendant  demurred  specially  and 
generally  to  the  petition.  The  court  sustain- 
ed the  demurrer  and  dismissed  the  petition, 
and  the  plaintiff  excepted. 

Starr  &  Paschall,  of  Calhoun,  for  plaintiff 
in  error.  J.  G.  B,  ETrwln,  Jr.,  of  Calhoun, 
for  defendant  In  error. 

LUKE,  J.  (after  stating  the  facta  as  above). 
The  petition  did  not  set  forth  such  a  cause 
of  action  as  entitles  the  plaintiff  to  a  recov- 
ery. 

"A  municipal  corporation  is  not  liable  to  an 
action  for  damages  resulting  from  the  negligence 
or  inefficiency  of  its  fire'  department,  or  the  in- 
snffidency  of  the  supply  of  water,  although  it 
may  levy  an  annual  water  tax,  and  may  have  in 
its  employment  officers  whose  duty  it  is  to  keep 
the  fire  plugs  in  good  order  and  the  mains  filled 
with  water,  and  although  there  may  have  been 
nmilar  negligence  by  the  firemen  on  previous  oc- 
CMioiis."  Wright  v.  City  Council  of  Augusta, 
78  Oa.  241,  6  Am.  St.  Rep.  266. 


"A  waterworks  company  operating  under  a 
franchise  which  gives  to  it  the  right  to  use  the 
streets,  etc.,  of  a  city  for  the  purpose  of  lay- 
ing its  mains,  etc.,  and  carrying  on  its  business, 
and  which  enters  into  a  contract  with  the  mu- 
nicipality to  supply  it,  in  its  corporate  capacity, 
with  a  sufficient  supply  of  water  from  the  city 
hydrants  to  extinguish  fires,  and  to  furnish  pri- 
vate consumers,  at  fixed  tolls,  with  water  for 
domestic  and  manufacturing  purposes,  is  under 
no  public  duty  to  a  resident  of  the  city  to  fur- 
nish the  municipality  with  water  to  protect  his 
property  from  loss  by  fire,  and  consequently  can- 
not bo  held  liable  to  him,  in  an  action  of  tort, 
for  a  fire  loss  sustained  by  him  by  reason  of  its 
failure  to  supply  the  city  with  water  with  which 
to  extinguish  the  fire  which  consumed  his  prop- 
erty." EloUoway  V.  Macon  Gas  Light  &  Wa- 
ter Co.,  132  Ga.  387,  64  S.  R  330. 

It  la  interesting  to  note  the  allegations  of 
the  petition  in  Wright  t.  City  of  Augusta, 
supra: 

"Wright  brought  suit  against  the  city  tonncil 
of  Augusta,  averring  in  his  declaration  that  he 
was  a  citizen  of  Augusta  and  owner  of  two  ad- 
jacent houses  therein;  that,  without  fault  on 
his  part,  one  of  them  caught  fire ;  that  the  fire 
department  promptly  appeared,  but  were  unable 
to  open  the  fire  plug  for  that  locality  with  their 
usual  appUances;  that  it  was  found  necessary  to 
send  off  after  a  monkey-wrench  wherewith  to 
open  it,  thus  consuming  much  valoable  time; 
that  on  the  plug  being  finally  opened  it  was  dis- 
covered there  was  no  water  in  the  main;  that 
a  special  messenger  was  then  dispatched  to  the 
city  waterworks,  and,  a  supply  of  water  having 
been  at  last  pressed  into  the  main,  the  firemen 
at  once  extinguished  the  conflagration,  but  not 
until  one  of  the  plaintiff's  houses  had  been  whol- 
ly destroyed  and  the  other  much  injured,  to  his 
damage  $1,200;  that  defendant  is  liable  thero- 
for;  that  it  annually  levies  a  large  water  tax, 
and  engages  to  have  constantly  available  an 
abundant  supply  of  water  for  all  purposes;  that 
it  has  in  its  employ  certain  officers  whose  duty 
it  is,  under  the  city  ordinances,  to  keep  the 
fire  plugs  in  good  order  and  the  mains  filled  with 
water  at  proper  pressure;  that  on  this  occasion 
said  officers  failed  and  neglected  to  perform  said 
duties,  whereby  plaintiff  was  endamaged  as 
aforesaid,"  etc. 

The  petition  In  the  present  case  does  not 
show  that  tho  alleged  negligence  of  defend- 
ant was  the  proximate  cause  of  the  Injury 
sustained;  in  fact,  the  petition  shows  that 
there  was  an  intervening  agency  other  than 
the  alleged  acts  of  negligence.  The  allega- 
tions do  not  show  that  the  damages  claimed 
were  the  natural  and  probable  consequences 
of  the  negUgence  charged  against  the  defend- 
ant Shaw  T.  Mayor  and  Council  of  Macon, 
6  Qa.  App.  306,  64  S.  EL  1102,  and  cases  there 
dted. 

The  court  did  not  err  in  sustaining  the  de- 
murrer and  dismissing  the  petition. 

Judgment  affirmed. 

WADE,  O.  J.,  and  OBOROE).  J.,  concur. 
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SMITH  BROS.  T. 

(No. 


WEBB  &  MAURT. 
8307.) 


(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 
June  18,  1017.) 

(Syllabus  ty  the  Court.) 

1.  Appeai.  and  Erbor  «=9l06&— SaI£S  <&=>267 
— CoNTBAOT— Implied  Waekantt— Inbteoo- 
Tion. 

It  Is  insisted  in  )he  brief  of  counsel  for  the 
plaintifC  in  error  that  the  refusal  by  the  court 
to  give  to  the  jury  the  instructions  set  forth  in 
the  third  and  fourth  crounds  lOf  the  motion  for 
a  new  trial  presented  for  the  consideiatlon  of 
this  court  but  the  one  question  of  law  whether 
or  not  it  was  error  for  the  judge  to  refuse  to 
charge  the  law  as  to  implied  warranty,  after 
having  charged  the  law  as  to  the  express  condi- 
tion in  the  contract  that  the  merchandise  sold 
"must  be  dry."  "When  the  parties  have  reduc- 
ed to  writing  what  appears  to  be  a  complete  and 
certain  agreement,  ImportiDg  a  legal  obligation, 
it  will,  in  the  absence  of  fraud,  accident,  or  mis- 
take, be  conclusively  presumed  that  the  writing 
contains  the  whole  of  the  agreement  between 
them ;  and  if  it  contains  an  express  warranty  of 
certain  qualities  in  the  article  sold,  an  implied 
warranty  of  other  qualities  is  excluded."  Hol- 
comb  V.  Cable  Co.,  110  Ga.  466,46  S.  E.  671  (2); 
Moultrie  Repair  Co.  v.  Hill,  120  Ga.  730,  48  S. 
E.  143.  To  instruct  the  jury  as  to  the  law  of 
express  warranty  is  not  reversible  error,  where 
the  purchaser  relies  also  on  an  implied  warran- 
ty merely  coextensive  with  the  express  warranty 
as  set  up  by  the  answer  of  the  defendant  and  by 
his  evidence.  The  requests  presented  were  cov- 
ered substantially  by  the  charge  given,  which 
stated  the  contentions  of  the  defendants  as  set 
forth  in  the  contract  between  the  parties  and  in 
the  plea  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4220 ;  Sales,  Cent  Dig.  H 
7flO,  761.) 

2.  Trial  «=>260(0)  —  Requested  Instruc- 
tions—Given Instructions— Argumenta- 
tive iNSTRtrcnoNS. 

There  is  no  merit  in  the  fifth,  sixth,  seventh, 
eighth,  and  ninth  grounds  of  the  motion  for  a 
new  trial,  complaining  of  the  refusal  by  the 
court  to  give  certain  requested  instructions  to 
the  jury.  The  instructions  either  presented  the- 
ories of  defense  substantially  covered  by  the  gen- 
eral charge  as  given  and  some  of  them  were 
argumentative  and  tended  to  confuse  the  jury 
as  to  the  precise  issues  for  determination. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  I  65a] 

3.  Sales  «=9l81(8)— Delay  in  Insfbotior— 
Evidence. 

The  court  did  not  err  in  Reclining  to  permit 
one  of  the  defendants  to  testify,  in  explanation 
of  the  delay  in  inspecting  the  articles  sold  upon 
their  arrival  at  destination,  that  the  defendhnts 
held  at  that  time  a  demand  against  the  plain- 
tiffs growing  out  of  a  former  shipment  under  the 
same  contract,  and  that  the  delay  in  inspecting 
the  shipment  which  formed  the  basis  of  the 
pending  suit  until  an  adjustment  of  existing  con- 


ditions had  been  reached,  was  for  that  reason 
not  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont. 
Dig.  {  483.] 

4.  Trial  €=9253(10)  —  Instbuotioit  —  Condi- 
tion OF  Merchandise. 

The  following  charge  is  complained  of  in 
the  eleventh  ground  of  the  motion  for  a  new 
trial,  to  wit:  "It  was  the  duty  of  Smith  Bros., 
upon  the  arrival  of  the  carload  of  chops  at  Au- 
gusta, to  promptly  inspect  the  same  and  either 
accept  or  reject  them,  and  if  they  delayed  the 
inspection  of  the  chops  for  an  unreasonable 
length  of  time,  that  in  law  would  amount  to  an 
acceptance,  and  if  you  find  that  the  defendants. 
Smith  Bros.,  delayed  for  an  unreasonable  length 
of  time  in  accepting  the  chops  after  their  ar- 
rival in  Augusta,  then  they  would  be  liable  to 
plaintiffs  for  such  damages  as  they  suffered  by 
reason  of  the  rejection  of  the  chops."  This 
charge  did  not  exclude  from  the  consideration  of 
the  jury  the  question  whether  or  not  the  mer- 
chandise sold  was  at  the  time  of  its  arrival  in 
Augusta,  in  the  condition  specified  Id  the  con- 
tract of  purchase;  nor  did  it,  when  considered 
with  the  entire  charge,  unfairly  present  the  is- 
sue therein  referred  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  {{  621,  622.) 

5.  Appeal  and  Error  4=91140(4)  —  Aitirm- 
ANCE— Amount  op  Yebdict. 

The  amount  claimed  in  the  suit  was  $241.14. 
The  verdict  was  for  $247.14.  The  only  witness 
for  the  plaintiffs  testified  definitely  and  posi- 
tively that  "the  amount  that  plaintiffs  were 
damaged  by  Smith  Bros,  refusing  to  comply  with 
the  contract,  and  in  rejecting  the  car  of  com 
chops,  was  $206.12."  Since  the  evidence  only 
authorized  a  recovery  for  $206.12  (although  the 
exhibit  attached  to  the  interrogatories  of  the 
plaintiffs'  only  witness  apparently  warranted  a 
recovery  for  a  much  larger  amount),  the  judg- 
ment refusing  the  motion  for  a  new  trial  is 
affirmed,  with  the  condition  that  the  plaintiffs 
write  off  within  10  days  from  the  time  the  re- 
mittitur is  received  by  the  lower  court  from 
this  court  the  sum  of  $41.02  principal,  so  that 
the  judgment  shall  be  for  $206.12  principal  be- 
sides interest  from  the  date  of  its  rendition, 
June  14,  1016,  at  7  per  cent  per  annum,  or 
otherwise  that  the  judgment  be  reversed  and  a 
new  trial  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4466.] 

Error  from  Superior  Court,  Ricbmond 
County;    H.  C.  Hammond,  Judge. 

Action  by  Webb  &  Maury  against  Smith 
Bros.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed,  on  condition. 

Callaway  &  Howard,  of  Augusta,  for  plain- 
tiff in  error.  A.  R.  WiUlamson  and  C.  H.  & 
R.  S.  Cohen,  all  of  Augusta,  for  defendant  In 
error. 


WADE,  0.  J. 
tion. 


Judgment  affirmed  on  condl- 


GEORGE  and  LUKE,  JJ.,  concur. 
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(20    Ga.    App.    329) 

FARMBRS'  ItTUT.  FLRB  ASIS'N  ▼.  STEED. 

(No.  8108.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Jane  18, 1917.) 

(Svttabua  by  the  Ooifrt.) 

1.  Appbai.  ard  Bbbob  <8=3639(2)— Wbit  or  Eb- 
BOR— DisiassAir— Bbief  or  EIvtsencx. 

The  motion  to  dismiss  the  bill  of  exceptions 
is  without  merit 

\EA.  Notei— F6r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2787.] 

2.  Insurance  «=>335(4)  —  Fibx  Polioibs  — 
Conduct. 

The  contract  of  insurance  sued  upon,  hav- 
ing been  breadied  in  material  particolars  by  the 
plaintiff,  is  void  and  unenforceable. 

[Ed.  Note. — For  other  cases,  seo  Insurance, 
Cent  Dig.  (  863.] 

3.  Insurance    «=>394r-FiEB    PouoiKS— Lia- 
BiuTT  or  Insureb. 

The  promise  of  an  adjusting  agent  to  pay 
the  loss  under  an  insurance  contract  breached 
by  the  insured  is  not  binding  on  the  insurance 
company  where  the  agent  is  without  authority 
to  waive  the  stipulations  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g  1084.] 

Error  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  W.  H.  Steed  against  the  Farm- 
ers' Mutual  Fire  Association.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Beversed. 

Maddox,  McCamy  k  Shumate,  of  Dalton, 
for  plaintiff  in  error.  H.  H.  Anderson,  of 
Chatswortb,  and  W.  E.  Mann,  of  Dalton, 
for  defendant  in  error. 

BLOODWOBTH,  J.  [1]  L  ISie  trial  Judge 
Tmequlvocally  approved  the  brief  of  evidence 
In  tbe  following  language :  '"Dib  within  brief 
of  evidence  approved,  the  same  being  cor- 
rect" The  faet  that  the  court  added  that 
"counsel  for  plaintiff  [in]  error  objects,  but 
ft  is  ordered  that  copy  of  policy  be  Incor- 
porated in  brief  of  evidence,"  does  not  in 
any  manner  qualify  Its  approval;  and  inas- 
much as  the  material  portions  of  the  con- 
tract of  Insurance,  Including  the  "mercan- 
tile stock  form,"  were  set  out  In  the  ap- 
proved brief  of  evidence,  the  last  clause  of 
the  order  approving  the  brief  of  evidence 
may  be  treated  as  surplusage.  Besides,  it 
does  not  appear  that  any  point  as  to  the  ap- 
proval of  the  brief  of  evidence  was  raised 
and  insisted  upon  before  the  trial  Judge. 
Acts  1911,  p.  150  (8) :  Park's  Ann.  Code,  § 
6090  (a) ;  Collins  v.  State,  12  Oa.  App.  635 
a).  636,  77  S.  R  1079;  Odom  v.  Coley,  11 
Ga.  App.  490,  75  S.  B.  822  a);  I«wls  v. 
Philllps-Boyd  Pub.  Co.,  18  Ga.  Aw>.  181, 
80  S.  E.  177  (1).  The  authorities  cited  by 
the  movant  are  clearly  distinguished  by 
their  facts  from  the  case  at  bar,  and,  the 
brief  of  evidence  being  sufficiently  approved, 
the  motion  to  dismiss  the  writ  of  error  is 
denied. 


[2]  2.  The  defendant  Insurance  company 
pleaded  that  the  contract  was  void  by  reason 
of  the  plaintiff's  failure  to  comply  with  the 
stipulations  of  the  "iron-safe  clause,"  especial- 
ly as  to  making  an  inventory  and  as  to  keep- 
ing a  set  of  books. 

(a)  Plaintiff  in  his  amended  petition  al- 
leged that  the  "mercantile  form,"  containing 
the  "Iron-safe  clause,"  was  not  attached  to 
and  did  not  form  a  part  of  the  original  con- 
tract However,  on  cross-examination  he  ad- 
mitted facts  which,  in  connection  with  tbe 
other  evidence,  demand  a  finding  for  the  in- 
surance company  upon  this  point  The  rec- 
ord shows  that  the  plaintiff  Introduced  policy 
No.  3S9  and  "mercantile  stock  form  No.  889," 
which  had  been  d^ached  from  the  policy 
as  shown  by  tbe  evidence,  and  which  was 
attached  to  the  policy  as  shown  by  the 
evidence  when  delivered  to  plaintiff.  The 
"Iron-safe  clause"  of  said  form  is  as  follows : 

"The  fcdlowing  covenant  and  warranty  is 
hereby  made  a  part  of  this  policy: 

"(1)  Tbe  assured  will  take  a  complete  itemis- 
ed inventory  of  stock  on  hand  at  least  once  in 
each  calendar  year,  and  unless  such  an  inven- 
tory has  been  taken .  within  twelve  calendar 
months  prior  to  the  date  of  this  policy  on^  shall 
be  taken  in  detail  in  thirty  days  of  the  issu- 
ance of  this  policy  or  this  policy  shall  be  null 
and  void  from  such  date,  and  upon  demand  of 
the  assured  the  unearned  premium  from  such 
date,  shall  be  returned. 

"(2)  The  assured  will  keep  a  set  of  books, 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  the  business  transacted,  includ- 
ing all  purchases,  sales  and  shipments,  both  for 
cash  and  credit  from  date  of  inventory  as  pro- 
vided for  in  first  section  of  this  clause,  and  con- 
tinuance of  this  policy. 

"(3)  He  assured  will  keep  such  books  and 
inventory,  and  also  the  last  preceding  inven- 
to^,  if  such  has  been  taken,  securely  locked  in. 
a  fireproof  safe  at  night  and  at  all  times  when 
the  building  mentioned  in  this  policy  is  not 
actually  open  for  business,  or  failing  in  this  the 
assured  will  keep  such  books  and  inventories 
in  some  place  not  exposed  to  fire  which  would 
destroy  tne  aforesaid  building.  In  the  event 
of  the  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  the  company, 
this  policy  will  become  null  and  void,  and 
such  failure  shall  constitute  a  perpetual  bar  to 
any  recovery  thereon." 

(b)  It  appears  undisputed  In  the  evidence 
that  the  Insured  failed  to  comply  with  tbe 
terms  of  the  policy,  in  not  taking  an  Inven- 
tory, and  in  not  keeping  a  set  of  books  by 
which  his  stock  account  or  his  cash  sales 
could  be  determined,  or  his  cash  sales  sepa- 
rated from  his  credit  sales,  and  that  such 
records  as  had  been  kept,  except  his  ledger, 
were  destroyed  by  the  fire. 

(c)  Beyond  the  conclusion  of  the  plaintiff 
that  his  stock  of  goods  was  worth  a  certain 
amount  named  by  htm,  there  is  no  evidence 
from  which  the  Insurance  company  or  the 
Jury  could  have  arrived  at  the  value  of  tbe 
stock. 

While  forfeitures  are  not  favored  In  this 
state,  the  facts  of  this  case  illustrate  most 
strongly  the  wisdom  of,  and  the  necessity  for, 
compliance  with  the  stipulations  in  the  "Iron- 
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safe  dauee"  for  the  protection  of  both  par- 
ties. The  plaintiff  having  breached  the  con- 
tract in  the  essential  iwrticulars  named 
aboTe,  the  policy  is  void  and  unenforceable. 
The  case  is  squarely  within  the  rulings  of 
the  Supreme  Court  in  Ererett-RIdley-Kagan 
Co.  V.  Traders*  Insurance  Co.,  121  Ga.  228, 
48  S.  E.  918,  IM  Am.  St.  Bep.  99 ;  Liverpool 
Insurance  Co.  v.  Bniington,  94  Ga.  786,  791, 
21  S.  B.  1006 ;  .Sitna  Insurance  Co.  v.  John- 
son, 127  Ga.  491,  66  S.  B.  643,  9  L.  R.  A.  (N. 
.  S.)  667,  9  Ann.  Gas.  461 ;  Hester  v.  Scottish 
Union  &  N.  Ins.  Co.,  116  Ga.  454, 41  S.  B.  662 ; 
Southern  Fire  Ins.  Co.  r.  Knight,  111  Ga. 
622,  634,  36  S.  B.  821,  62  Ll  B.  A.  70,  78  Am. 
St  Rep.  216;  BiK^man  ▼.  Insurance  Co.  of 
North  America,  134  Ga.  606,  68  S.  B.  71; 
Johnson  v.  Sun  E^re  Ins.  Co.,  3  Ga.  App.  430, 
433,  434,  60  S.  B.  118;  Finleyson  Bros.  ▼. 
Liverpool,  etc.,  Insurance  Co.,  16  Ga.  App. 
61,  84  S.  E.  311. 

[3]  3.  The  contention  of  the  plalntifT  that 
the  agent  of  the  insurance  company  in  effect 
waived  the  terms  of  the  clause  in  the  policy 
discussed  above,  after  the  forfeiture  and  aft- 
er the  loss,  is  without  merit  "In  Graham 
V.  Niagara  Fire  Insurance  Co.,  106  Ga.  840, 
[32  S.  E.  579],  it  was  questioned  whether,  by 
the  most  formal  acts  of  the  governing  body 
of  the  corporation,  a  waiver  of  the  forfeiture 
completely  divesting  all  contractual  liability 
would  be  binding  on  the  company."  Llpp- 
man  v,  ^tna  Insurance  Co.,  120  Ga.  252,  47 
S.  B.  693.  The  record  In  the  instant  case 
shows  that  J.  F.  Hurt  the  agent  referred  to, 
testified  as  follows: 

"I  am  secretary  and  treasurer  of  the  Farm- 
ers' Mutual  Insurance  Association.  It  is  a 
mutual  company.  The  finances  are  derived 
from  the  mutual  owners  of  the  company.  The 
company  has  a  board  of  directors.  My  author- 
ity as  secretary  and  treasurer  and  my  duties 
are  governed  entirely  by  the  board  of  directors. 
I  have  no  authority  to  pay  a  claim  until  the 
board  of  directors  passes  on  it" 

In  the  case  of  the  Underwriters'  Agency  ▼. 
Sutherlln,  55  Ga.  267  (1),  involving  the  right 
of  an  adjuster  to  waive  a  stipulation  in  the 
p<^C7  requiring  suit  to  be  brought  In  12 
months,  it  was  held: 

"It  Is  not  in  the  power  of  local  SKents,  or  of 
adjusting  agents  of  the  company,  without  ex- 
press authority  from  the  managing  officers,  to 
waive  such  stipulation,  after  the  loss  or  damage 
•ccurs." 

In  the  policy  sued  on  is  this  provision: 
"This  policy  is  made  and  accepted  subject  to 
tho  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agreements, 
or  conditions  as  may  be  indorsed  hereon  or 
added  hereto,  and  no  officer,  agent,  or  other 
representative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this 
policy  except  such  as  by  the  terms  of  this  policy 
may  be  the  subject  of  agreement  indorsed  here- 
on or  added  hereto,  and  as  to  such  provisions 
and  conditions,  no  officer,  airent,  or  representa- 
tive shall  have  sudi  power  or  be  deemed  or  held 


to  have  waived  such  provisions  or  conditions 
unless  such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall  any  privilege  or 
permission  afTecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  unless 
so  written  or  attached." 

In  oonnectloa  with  the  "Iron-safe  clause" 
and  the  danse  ttom  the  policy  Just  quoted, 
attention  is  directed  to  the  case  of  Finleyson 
T.  Liverpool,  etc.,  Ins.  Co.,  16  Ga.  App.  52, 
84  S.  B.  811,  as  follows: 

"The  'iron-safe  clause'  in  the  policies  was  a 
warranty,  on  the  part  of  the  insured  that  they 
would  do  something  in  the  future,  and  was  im- 
portant as  providing  a  check  against  fraud  on 
their  pert;  and  their  co^ipliance  with  this  part 
of  the  contract  was  a  condition  upon  which, 
by  the  express  terms  of  the  craitract,  the  valid- 
ity of  the  policy  depended.  Scottish  Union  Ins. 
Co.  V.  Stubbs,  98  Ga.  761,  27  S.  a  180;  South- 
em  £1re  Ins.  Co.  v.  Knight  111  Ga.  622,  30  S. 
B.  ^1,  62  L.  R.  A.  70,  78  Am.  St  Rep.  216. 
The  plaintiffs,  therefore,  were  bound  to  talce  an 
inventory  within  thirty  days  after  the  transfer 
of  the  policies;  else  the  contract  of  insurance 
would  be  void  from  that  date.  It  is  conceded 
in  the  petition  that  no  such  inventory  was  taken. 
The  question,  then,  is  whether  the  agent  of  the 
defendant  could  and  did,  as  contended  by  the 
plaintiffs,  waive  this  provision  of  the  policy. 
In  the  policy  it  is  stipulated  that  no  officer  or 
agent  'shall  have  power  to  waive  any  provi- 
sions or  conditions  of  this  policy,  except  such 
as  by  the  terms  of  this  policy  may  be  ue  sub- 
ject of  agreement  indorsed  hereon  or  added 
hereto.'  It  is  not  alleged  that  the  waiver  was 
indorsed  upon  or  attached  to  the  policy.  Nei- 
ther does  it  appear  from  the  petition  or  the  pol- 
icy that  the  'iron-safe  clause'  was  one  of  the 
provisions  or  conditions  whidi  were  the  sub- 
ject of  agreement  The  failure  of  the  insured 
to  comply  with  the  provisions  of  the  iron-safe 
clause'  placed  it  beyond  the  power  of  the  agent 
to  amend,  reconstruct,  or  resurrect  the  policy. 
By  the  very  wording  of  the  policy,  the  policy 
was  void,  not  merely  voidable.  Insurance  Co. 
of  North  America  v.  De  Loach,  3  Ga.  App. 
812,  61  S.  B.  406.  Agents  are  without  author- 
ity to  bind  their  principal  by  any  waiver  of 
the  terms  of  the  pidicjv  after  a  fMf oiture  has 
already  taken  place.  Graham  v.  Niagara  In- 
surance Co.,  106  Ga.  840.  32  S.  E.  579.  And 
notice  to  an  agent  who  solicits  insurance,  made 
subsequent  to  the  issuance  of  a  policy,  of  a 
violation  of  a  condition  on  the  policy,  is  not 
notice  to  the  insurer,  so  as  to  constitute  waiver 
of  the  insurer's  right  to  forfeit  the  policy  there- 
under. A  forfeiture  cannot  be  waived  without 
express  authority  from  the  governing  officials 
of  the  insurance  company.  Lippman  v.  .£tna 
Ins.  Co.,  120  Ga.  247,  47  S.  E.  693.  It  is  not 
alleged  that  the  agent  was  given  this  express 
authority  by  the  governing  officials,  and,  under 
the  facts  of  this  case  as  alleged,  even  if  they  had 
given  him  such  authority,  we  do  not  think  he 
could  have  waived  the  clause,  because  that 
would  have  amounted  in  substance  to  bringing 
to  life  something  already  dead;  which,  under  the 
ruling  in  the  De  'Loach  Case,  supra,  cannot  be 
done.** 

4.  The  foregoing  mlings  being  controlling, 
a  discussion  of  the  remaining  assignments  of 
error  would  be  profitless. 

Judgment  reversed. 

BROXLBS,  P.  J.,  and  JENKINS,  J.,  con- 
cor. 
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NORFOI^E  &  W.  RX.  CO.  t.  HAYDEN  rt  aL 

(Sopieme  Court  of  Appeals  of  Virgiiua.    Jose 
14,  IMT.) 

1.  LiHiTATion  or  Aonojvs  9=955(7)— Aocbuai. 
OF  Cause  of  Action— Floooino  of  Land. 

A  landowner's  causo  of  actioa  for  injur; 
arising  from  the  flooding  of  his  lands  by  rea- 
•on  of  a  permanent  dam  arose  at  the  time  of 
the  first  commencement  of  the  inJniT  following 
the  original  erection  of  the  dam,  and  the  right 
of  action  for  such  injury  past,  present,  and 
future  was  barred  by  the  statute  of  limitations 
after  the  expiration  of  five  years  thereafter, 
unless  there  is  something  to  take  the  case  oat 
of  the  .operation  of  such  statute^ 

[£d.  Note.— For  other  cases,  see  UmitatioB 
«f  Actions,  Cent.  D^C-  I  806.] 

2.  Watebs  and  Watex  Cottbsks  ^=»167(1>— 
CoNBTBnoTioN  OF  Bak  —  Vovswrofx  or 
Right— RsTBOAciTTX  Afflioation  of  Stat- 

I7TE. 

Mining  Act  (Code  1887,  i  1856  [Code  1004, 
p.  798]),  providing  that,  if  a  mill  be  at  any  time 
rendered  unfit  for  use,  and  the  rebuilding  or  re- 
pair thereof  shall  not  within  two  years  from 
the  time  of  such  unfitness  bo  commenced,  the 
title  to  the  land  so  circumstanced  shall  revert 
the  former  owner,  his  heirs  or  assigns,  and  the 
leave  so  granted  shall  then  be  in  force  no  long- 
er, is  not  retroactive. 

[Eid.  Note. — For  other  cases,  see  Waters  and 
WAter  Courses,  Cent  Qig.  ff  192,  184-109,  201, 

aoz.] 

Z.  Watsbs  AMD  Watkb  GODBBBS  «S9ie7(l)— 

Damb— MIU.INO  Act. 
In  an  action  to  enjoin  the  maintenance  of 
a  dam  which  overJBows  plaintiff's  land  if  the 
dam  was  built  nnder  the  Milling  Acts,  the 
^nestUm  wbcthw  the  forfeiture  provisions  of 
•odi  acts  are  uplicable  must  be  decided  by 
reference  to  tiie  Milling  Act  in  force  when  the 
dam  was  built. 

[Ed.  Note.— BVw  other  cases,  see  Waters  and 
Water  CoDrse^  Cent  Dig.  {{  182, 184r-199,  201, 

4.  LiMiTATioR  or  AonoHB  «s>b5(7)— Daks— 

InjCNOTioN— Mnxraa  Act. 
Where  Milling  Act  of  February,  1745  (5 
Hen.  St  S60),  in  force  when  a  dam  was  built, 
eontained  no  forfeiture  penalty,  there  is  noth- 
ing to  take  plaintiff's  action  for  injuries  caused 
by  flooding  oat  of  the  operation  of  the  statute 
M  limitations. 

(B!d.  Note.— For  other  eates,  see  Iilmltation 
of  Actions,  Cent  Dig.  {  306.] 

6u  IiIXITATION  or  AOTIONB  •s>56(7>— iRJtmo- 

TiON— MiixiNO  Act. 
Where  the  predecessors  in  title  of  the  own- 
er of  a  dam  constructed  under  the  Milling  Acts 
owned  the  land  on  both  sides  of  the  stream  on 
which  the  dam  was  built,  a  forfeiture  provi- 
mon  of  the  MiUing  Acta  of  October,  1785  (12 
Hen.  St.  187)  and  September  2,  1811,  provid- 
ing for  the  forfeiture  of  one  acre  of  land  con- 
demned for  the  abutment  of  one  end  of  the 
dam  to  rest  apcm  would  have  no  application 
to  take  plaintiff's  right  of  action  for  injuries 
caused  by  flooding  out  of  the  operation  of  the 
statute  of  limitanMis. 

[Ed.  Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent  Dig.  |  305.] 

6w  WAT8B8  AND  Watkb  Ooubses  *=»179(4)— 
Dams  —  Injunction  —  Evidence  —  Su»- 

FICIENCT. 

In  an  action  to  enjoin  the  maintenance  of 
a  dam  which  was  flooding  plaintiff's  lands  and 
for  damages  thereby  caused  to  the  alleged  lands 
of  plaintiff,  evidence  held  not  to  show  that  the 


dam  was  constructed  under  the  provisions  of 
any  of  the  Milling  Act^i  of  the  state. 
_rEid.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |J  250,  283.] 

Appeal  from  Circuit  Court,  Nottoway 
County. 

Suit  for  Injonctioa  by  M.  M.  Hayden  and 
another  against  the  Norfolk  &  Western  Rail- 
way Company.  Judgment  for  plaintiffs,  and 
defendant  appeals. .  Reversed. 

This  is  a  suit  in  equity  by  appellee,  plain- 
tiff in  tile  court  below,  against  aroellant,  de- 
fendant in  the  court  below  (Iierelnafter  re- 
ferred to  as  plaintiff  and  defendant),  for  an 
injunction  prohibiting  the  defendant  from 
any  longo'  malntalnlhg  a  certain  dam  locat- 
ed across  Lazaretto  creek  a  short  dlstanfiw 
below  tbe  lands  Claimed  to  be  owned  by  tlie 
plaintiff,  the  latter  located  on  cme  side  of 
and  ertending  to  the  original  bed  of  such 
creek,  by  reason  of  which  dam  from  20  to  80 
acres  of  the  alleged  lands  of  plaintiff  are 
overflowed  by  the  waters  of  such  creek,  and 
to  oompti  the  defendant  to  cut  sudi  dam, 
and  for  damages  heretofore  caused  to  tbe 
all^^  lands  of  the  plaintiff  by  the  over^ 
flow  thereof  and  their  lack  of  drainage  caus- 
ed by  said  dam. 

There  was  a  demurrer  to  tbe  bill,  whlcb 
was  overruled.  (No  detailed  statement  need 
be  made  with  reference  to  one  ground  of  d^ 
murrer  which  was  sustained  and  an  amend- 
ment allowed  and  made  covering  same,  as 
this  is  immaterial.)  But  in  the  view  we  take 
of  tbe  case  on  tbe  merits  we  need  not  pass 
upon  the  action  of  the  court  below  In  over^ 
ruling  the  d«nurrer. 

A  number  of  Interesting  and  lmix>rtant 
questions  are  raised  by  the  record,  the  as- 
'gignments  of  error,  and  tbe  able  argument  of 
counsel  for  plaintiff  and  defendant  but  In 
our  view  of  It,  one  aspect  of  the  case  is  de- 
dsive  of  it,  so  that  it  vrill  be  unnecessary  for 
us  to  go  bey(K>d  a  statement  of  the  fkicts 
bearing  upon  this  view  of  the  case. 

The  vital  issue  evolved  from  the  record  by 
the  assignments  of  error  and  tbe  argument  of 
counsel  Is:  What  effect  have  the  Milling  Acts 
In  this  state  dted  and  relied  on  by  couns^ 
for  plaintiff  upon  the  rl^ts  of  the  defendant 
to  maintain  and  continue  tbe  dam  In  ques- 

Our  statement  of  facts  will  be  oonflned  to 
those  material  to  that  question. 

Facts. 

Tbe  defendant  owns  and  derived  title  to 
the  land  on .  which  the  said  dam  Is  situate, 
including  a  short  distance  on  both  sides  of 
said  creek  above  and  below  tbe  dam,  and  a 
short  distance  beyond  the  ends  of  the  dam 
abutting  on  both  sides  of  said  stream,  by  an 
unbroken  chain  of  title  extending  back  as  far 
at  least  as  to  a  deed  from  one  Peter  Ran- 
dolph, Jr.,  to  Francis  Fitzgerald,  Sr.,  of  date 
September  2, 1811,  as  Is  conceded  by  brief  of 
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counsel  for  plaintiff.  The  plaintiff  had  not 
and  does  not  claim  any  title  to  this  land. 

The  plaintiff  claims,  however,  to  own  land 
on  one  side  of  said  stream,  extending  to  the 
(MTlglnal  bed  or  to  the  thread  of  the  stream, 
which  land  Is  located  up  stream,  abore  said 
dam  and  abore  the  strip  of  land  owned  by 
defendant  aforesaid  on  which  the  dam  is  lo- 
cated, the  land  alleged  to  be  owned  by  plain- 
tiff whldi  is  overflowed- and  flooded  by  the 
bacdc  water  of  such  stream  caused  by  said 
dam  consisting  of  some  -20  to  30  acres,  as 
aforesaid. 

Farther,  the  plaintiff  dalms  that  the  said 
dam  "was  built  under  the  MllUng  Acts"  of 
Virginia  by  one  John  Winn  some  time  prior 
to  June  7,  1796,  as  appears,  it  Is  alleged, 
from  the  following  orders  of  court  of  Notto- 
way county,  in  which  said  dam  is  located: 

"In  Court  of  Said  County,  June  7th, 

1798,  CMd  Order  Book  No.  2,  page  1S7: 

"On  motion  of  Peter  Bandolph  by  George 
Crashead,  his  attorney,  and  for  reasons  appear- 
ing to  the  court,  a  further  time  of  twelve  months 
is  allowed  him  from  this  day  to  rebuild  the 
mill  ■  formerly  John  Winn's  on  the  Lazaretto 
creek  in  this  county,  with  a  dam  to  stagnate 
the  same  water  which  said  Winn  was  formerly 
entitied   to." 

"In  Court  of  Said  County,  Jane  6th, 

1799,  Old  Order  Book  No.  2,  page  321: 

"On  motion  of  Peter  Bandolph  and  for  rea- 
sons appearing  to  the  court  a  further  time  of 
twelve  months  from  this  day  is  granted  him  to 
rebuild  the  mill  formerly  John  Winn's  on  Laz- 
aretto creek  in  this  county,  with  a  dam  to 
stagnate  as  much  water  as  the  said  Winn  was 
entitled  to." 

The  deeds  appearing  in  the  record  erl- 
deuce  that  one  John  Winn  owned  the  land 
above  mentioned  on  both  sides  of  said  creek 
on  which  said  dam  is  situate  as  aforesaid. 
Included  In  a:  larger  tract,  at  some  time  dur- 
ing the  period  between  February  6,  1758, 
and  April  13,  1782. 

Therefore  if  the-  dam  in  question  "was 
buUt  under  the  MUllng  Acts"  by  John  Winn, 
this  must  have  been  done  between  February  0, 
1758,  and  April  13,  1782,  or,  say,  between 
1757  and  1783. 

The  Hilling  Acts. 

Between  the  dates  1757  and  1783  the  Mill- 
ing Act  in  force  was  that  of  February  1745, 
the  material  parts  of  which  are  as  follows: 

"II.  •  •  •  Any  person  or  persons  willing 
to  build  a  water  mill,  on  some  ccmvenient  run, 
and  having  land  only  on  one  tide  thereof,  shall 
petition  toe  court  of  that  county  wherein  the 
land  on  the  other  side  such  run  lie,  for  one 
acre  to  be  laid  off,  which  court  is  hereby  au- 
thorized and  required,  upon  such  petition,  •  •  • 
to  issue  their  order  to  the  sheriff,  commanding 
him  to  summon  a  jory  of  twelve  freeholders 
of  the  vicinage,  to  meet  upon  the  land  petition- 
ed for;  who  being  met  •  •  •  shall  dili- 
gently view  and  examine  the  said  land,  and  the 
lands  adjacent  thereto,  on  both  sides  the  run, 

•  *  •  which  may  be  affected  or  laid  under 
water  by  building  such  mill,  together  with  tiie 
timber  and  other  conveniences  thereon,  and 
shall  report  the  same,  with  the  true  value  of 
the  acre  petitioned  for,  and  of  the  damages  to 
the   party,    or   any    other   person    or   persons, 

*  *    *    to  the  court  whence  such  summons  is- 


sued, •  •  •  and  if  thereupon,  it  appears  rea- 
sonable to  such  court,  and  if  it  take  not  away 
houses, .  ordiards,  or  otlier  immediate  conven- 
iences, then  they  may  and  are  hereby  authoriz- 
ed and  impowered,  to  grant  $uoh  acre  to  the 
petitioner,  and  order  the  return  thereupon 
made,  to  be  recorded;  which  shall  be  a  good  and 
effectual  seisin  in  law,  to  the  petitioner,  pay- 
ing down  the  valuation  money  of  the  land,  and 
damages,  reported  by  the  jury,  to  the  party 
or  parties  legally  intituled  thereto,  and  sliall 
create  a  fee  rimple  in  the  said  aore  of  land,  to 
tlie  petitioner,  his,  her,  or  their  heirs.    •     •     • 

"III.  •  •  •  That  no  person  or  persons 
whatsoever,  after  passing  thu  act,  shau  erect 
any  mill,  notwithstanding  he  or  she  has  land 
on  6oiA  Hdee  a  creek  or  run,  ♦  •  ♦  -with- 
out petition  first  exhibited  to  the  county  court, 
who  are  to  consider  whether  the  adjacent  lands 
of  otlier  persons  will  bo  affected  thereby;  and 
in  that  case  to  order  a  ]ury  to  value  the  dam- 
ages, and  make  report  thereof  in  manner  here- 
in before  directed,  and  thereupon  to  grant  or 
(eject  such  petition;  but  where  the  petitioner's 
land  extends  so  far  on  both  sides  as  not  to  af- 
fect or  overflow  the  land  of  any  other  person, 
the  court  may,  if  they  see  cause,  ^rant  leave 
to  the  petitioner  for  erecting  such  mill,  without 
ordering  any  jury.  And  if  any  person  shall 
thereafter  presume  to  bolld  any  mill  without 
such  leave  first  had,  he  or  she  thall  be  {table 
to  the  action  of  the  party  grieved,  for  Ma  or 
her  damaffet." 

5  Hen.  Stat.  300.    (ItaUcs  supplied.) 

It  was  not  until  the  act  of  October,  1785, 
that  any  penalty  was  added  to  said  statute 
law  as  it  was  in  force  under  the  act  of  Feb- 
ruary, 1746,  other  than  the  llabiUty  to  "the 
party  grieved"  in  an  action  for  damages.  By 
the  act  of  October,  1785,  section  II  of  the 
said  former  act  was  amended  by  the  addi- 
tion of  the  following: 

"•  •  *  But  if  he  shaU  not,  within  one 
year  thereafter  [after  the  order  of  court  afore- 
said] begin  to  build  the  said  mill,  and  finish 
the  same  in  three  years,  and  afterwards  con- 
tinue it  in  good  repair  for  public  use,  or  in  case 
the  said  mill  or  dam  be  destroyed,  if  he  shall 
begin  to  rebuild  it  within  one  year  after  such 
destruction,  and  finish  it  within  three  years, 
the  taid  aore  of  land  shall  revert  to  the  former 
proprietor,  and  hit  heira.  •  *  *  »•  12  Hen. 
Stat  187.     (Italics  supplied.) 

It  was  not  nnttl  the  act  of  March  2,  1819, 
that  there  was  added  any  further  penalty  to 
the  penalty  aforesaid  of  forfeiture  to  the  for- 
mer proprietor  or  his  heirs  of  the  one  acre  of 
land  condemned  for  failure  on  the  part  of  the 
mlllowner  whose  mill  "was  built  under  the 
Milling  Acts"  to  begin  rectnstruction  within 
one  year  and  complete  it  within  three  years 
in  case  the  mill  or  dam  was  destroyed.  That 
is  to  say: 

After  providing  tn  section  6  substantially 
the  same  penalty  above  shown  as  contained 
in  the  act  of  October,  1785,  as  foUowB: 
"  •  •  •  The  title  to  any  land,  oondemned 
under  thie  act,  shall  revert  to  the  former 
owner,  his  heirs  or  assigns"  (i.  e.,  the  title 
to  the  one  acre  condemned  thereunder  for 
the  abutment  of  one  end  of  the  dam) — there 
was  added  by  the  act  of  March  2,  1819.  the 
further  penalty:  "And  the  leave  granted  by 
the  court  to  erect  any  such  mill  •  •  •  or 
dam  shall  cease  and  be  void."  2  Rev.  Code 
1819,  p.  227.    (ItaUcs  supplied.) 
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In  subsequent  Milling  Acts  it  was  provid- 
ed, in  effect,  that  If  necessary  therefor,  more 
than  one  acre  might  be  condemned  for  an 
abutment  or  abutments  of  the  dam ;  that  the 
owner  of  land  on  any  water  course,  whether 
he  owned  the  land  on  either  side  of  It  at  the 
point  where  the  dam  was  desired  to  be  erect- 
ed or  not,  might  ];)etitlon  the  court  as  afore- 
said, and  that  condemnation  proceedings 
aforesaid  might  be  had  by  one  proposing  to 
build  "a  water  mill,  water  grist  mill  or  other 
machine,  manufactory  or  engine,  useful  to 
t]»e  public." 

In  Act  March  2,  1819,  {  2,  it  was  provided 
that  the  Jury,  in  execution  of  the  writ  of  ad 
Quod  damnum,  should  "locate  and  drcum- 
Bcrlbe  by  certain  metes  and  bounds"  the  one 
acre  aforesaid  petitioned  for  "for  an  abut- 
moit"  for  the  same. 

In  the  Milling  Acts  subsequent  to  tliat  of 
March  2,  1819,  It  was  provided  that.  If  the 
"mill  manufactory,  machine  or  engine  be  at 
any  time  destroyed  or  rendered  unfit  for  use, 
(leaving  out  any  reference  to  the  "dam"  In 
this  connection)  "and  the  rebuilding  or  re- 
pair thereof  shall  not,  within  two  years  from 
the  time  of  such  destruction,  be  commenced" 
(Instead  of  within  one  year  as  formerly),  "and 
within  five  years"  (Instead  of  three  as  for- 
merly) "from  that  time  be  so  far  finished  as 
then  to  be  In  good  condition  fDr  use,  the  tlUe 
to  the  land  so  circumscribed  shall  revert  to 
the  former  owner,  his  heirs  or  assigns,  and 
the  leave  so  granted  shall  tbea  be  In  force  no 
longer."  •  •  •  See  Acts  Assem.  1822,  p. 
23 ;  Acts  Assem.  1826,  p.  32 ;  Code  1849,  i^. 
328,  329,  330;  Cods  1887,  U  1347-1356  (0>de 
1904,  pp.  753-758). 

(The  other  Milling  Acts  subsequent  to  1745, 
which,  however,  are  not  material  to  the  In- 
stant case  beyond  what  has  been  said  of 
them  above,  are  as  follows:  Code  1814,  p. 
277;  Acts  Assem.  1806,  a  20;  Code  Va.  1887, 
i  1356. 

As  to  the  Bepair  of  the  Mill. 

"Some  time  In  November,  1910,  •  •  * 
tbe  main  wheel  of  the  mill  In  the  instant 
case  was  broken,  rendering  the  mill"  unfit  for 
use.  Tbe  mill  was  not  subsequently  used  un- 
til "December  2,  1913."  Repair  work  on  the 
mill  was  begun  in  "November,  1913,"  and 
completed  "December  2,  1913." 

The  use  of  the  mUl  by  defendant,  beginning 
itlth  December  2,  1913,  for  grinding  grist, 
was  a  nominal  one  only.  The  real  use  made 
of  tbe  miUpond  by  defendant  was  that  of 
pumping  water  therefrom  to  supply  its  needs 
In  its  business  as  a  railway  company.  This 
use  has  been  made  of  this  mlUpond  by  de- 
fendant since  June,  1912. 

Other  racta 

This  suit  was  instituted  in  January,  1916. 

The  dam  la  question  had  then  been  unbro- 
ken, ponding  the  water  of  said  creek  back 
and  flooding  the  said  land  of  plaintiff  con- 
tinuously from  about  January  1,  1907,  as 
maintained  by  the  defendant  and  its  imme- 


diate predecessors  in  title,  a  period  of  eight 
years.  Prior  to  that  time  this  dam  had  been 
la  existence,  maintained  by  the  predecessors 
in  title  of  the  defendant  so  pending  the  wa- 
ter of  said  creek  and  flooding  the  said  land 
of  plaintiff  and  his  predecessors  in  title  con- 
tinuously, since  its  erection,  over  a  century 
before,  according  to  the  record,  except  when 
the  dam  was  temporarily  broken  by  freshets 
and  would  remain  a  while  unrepaired,  and 
the  affirmative  and  uncontradicted  testimony 
of  the  oldest  Inhabitants  of  that  locality  is 
to  the  effect  that  at  no  time  within  the  mem- 
ory of  living  witnesses  up  to  January,  1915, 
was  ^e  dam  left  broken  and  unrepaired  as 
long  as  two  years  at  any  one  tim& 

The  decree  complained  of  was  entered  by 
the  court  below  on  May  31,  1916,  and,  so  far 
as  material,  is  as  follows: 

"  ♦  •  *  It  appearing  to  the  court  tliat 
the  dam  across  lAzaretto  creek  creating  the 
Fitzgerald  millpond  was  established  under 
the  Milling  Acts  of  the  state  of  Virginia,  and 
that  the  defendant  b^  failing  to  commence  the 
repair  of  the  mill  within  the  time  required  by 
law  between  the  years  1910  and  1913  forfeited 
their  right  to  maintain  the  said  dam,  and  have 
no  authority  to  maintain  the  said  dam,  and 
flood  the  lands  of  M.  M.  Hayden,  the  court 
doth  adjudge,  order,  and  decree  tl>at  the  pray- 
er of  said  bill  be  granted,  and  tlie  defendant 
is  hereby  ordered  and  directed  to  cnt  tbe  said 
dam  across  Lazaretto  creek  and  permit  the 
water  to  flow  without  interruption  or  Iiinder- 
ance  in  the  channel  of  said  creek.  And  it  is 
further  ordered  that  the  question  of  damages  to 
the  land  of  M.  M.  Hayden  by  reason  of  tbe 
.flooding  of  said  Hayden's  land  be,  and  is  here- 
by, reserved  for  the  farther  decrees  of  tliis 
court" 

F.  S.  E^rkpatrick,  of  Lynchburg,  and  W. 
Moncure  Gravatt,  of  Blackstone,  for  appel- 
lant H.  H.  Watson,  of  Crewe,  and  T.  Free- 
man Epes,  of  BlaCkst<Mie,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1,2]  It  is  apparent  from  the  above  state- 
ment of  facts  that,  unless  there  is  something 
to  take  this  case  out  of  the  general  rule  op- 
erating on  the  subject,  if  it  were  conceded 
that  tbe  plaintiff  lias  proved  title  originally 
in  iiimggi^  to  the  land  he  claims  to  own 
(which  is  controverted  and  \ijfon  this  ques- 
tion we  do  not '  find  it  necessary  to  pass), 
since  the  injury  of  whidi  he  complains  arose 
from  the  fiooding  of  his  lands  l>y  reason  of 
the  dam  above  mentioned,  a'  permanent 
structure,  the  cause  of  action  for  such  injury 
arose  at  the  time  of  the  first  commencement 
of  the  injury  following  the  original  erection 
of  tbe  dam,  and  the  right  of  action  for  all 
such  injury,  past,  present,  and  future  was 
barred  by  the  statute  of  limitations  after  the 
expiration  of  five  years  thereafter.  Norfolk 
CSounty  Water  Oa  v.  Etheridge,  91  S.  B.  133. 
So  that,  when  the  land  claimed  to  I>e  owned 
by  plaintiff  was  In  the  hands  of  his  predeces- 
sors in  title  over  a  century  ago,  as  weU  aa 
since,  and  while  It  has  been  in  his  own  Iiands, 
all  right  of  action  for  all  Injury  aforesaid  has 
been  barred  many  times  over  by  the  statute 
of  limitations,  unless,  as  above  suggested. 
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there  Is  sometblnjr  to  take  the  case  out  of  the 
operation  of  snch  statute.  The  plaintiff 
relies  upon  the  Milling  Acta  above  referred 
to  to  do  this.  He  relies  upon  the  forfeiture 
penalty  of  such  acts  as  they  are  contained 
in  section  1356  of  the  Code  of  Virginia  1887, 
which  provides  ihat,  »♦  •  •  u  such  mill 
•  •  •  be  at  any  time  •  •  •  rendered 
unfit  for  use,  and  the  rebuilding  or  r^alr 
thereof  shall  not  within  two  years  from  the 
time  of  such  •  *  *  unfitness,  he  com- 
menced •  •  •  the  title  to  the  land  so 
circumscribed  shall  revert  to  the  former 
owner,  his  heirs,  or  assigns,  and  the  leave  sO 
granted  shall  then  be  in  force  no  longer,"  to 
give  the  plaintiff  a  right  of  action  which  the 
bill  seeks  to  protect  by  the  injunction  pray- 
ed for. 

[S]  The  Mining  Act  forfeiture  provision 
aforesaid  as  contained  In  the  1887  Code  of 
Virginia  Is  not  retroactive  In  Its  form  or 
effect  The  same  is  true  of  all  the  preced- 
ing Milling  Acts.  Hence,  If  It  were  consid- 
ered that  the  dam  In  the  instant  case  was 
buUt  under  the  MUUng  Acts  (which  fact  Is 
controverted  and  is  unnecessary  for  ns  to 
decide),  the  question  of  whether  the  forfei- 
ture provision  aforesaid  relied  on  by  the 
plaintiff  Is  applicable  to  the  instant  case  must 
be  decided  by  reference  to  the  Milling  Act 
in  force  when  such  dam  was  built. 

[4]  Now,  as  we  have  seen  above,  the  Mill- 
ing Act  In  force  when  the  dam  In  the  Instant 
case  was  built  was  the  February,  1745,  stat- 
ute.' That  statute  provided  no  forfeiture 
penalty  whatever.  Therefore,  If  It  were  con- 
ceded that  the  said  dam  was  established  or 
buUt  under  such  Milling  Act,  there  is  nothing 
therein  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations  aforesaid,  and 
the  plaintiff  is  left  without  any  standing  in 
court 

[5]  If  the  dam  In  the  Instant  case  could 
be  considered  as  having  been  established  or 
buUt  under  a  Milling  Act  at  a  later  date  than 
the  act  which  was  in  force  from  1745  to 
October,  1785,  even  as  late  as  1811,  Just  prior 
to  its  coming  into  the  ownership  of  Francis 
Fitzgerald,  Sr.,  or  at  any  date  between  the 


enactment  of  the  October,  1786,  Mining  Act 
and  September  2,  1811,  the  forfeiture  penalty 
provision  of  the  last-named  act  would  govern 
the  case.  That  provision,  as  we  have  above 
seen,  extended  only  to  the  forfeiture  of  the 
one  acre  of  land  condemned  for  the  abutment 
of  one  end  of  the  dam  to  rest  upon.  As  we 
have  seen  from  the  statement  of  facts  above, 
the  predecessors  in  title  of  the  defendant  at 
that  time  owned  the  land  on  botii  sides  of  the 
stream  on  which  the  dam  was  built,  as  Is 
uncontroverted  before  us,  so  that  there  could 
have  been  no  condemnation  of  such  one  acre 
of  land,  and  hence  no  later  forfeiture  of 
It,  under  the  MUllng  Act  of  October,  1785. 

It  was  not  until  the  passage  of  the  March 
2,  1810,  Milling  Act  that  the  further  forfei- 
ture penalty  provision  was  enacted  that, 
"  •  •  •  the  leave  granted  by  the  court  to 
erect  any  such  mill  •  •  ♦  or  dam  shall 
cease  and  be  void."  This  was  not  retroac- 
tive In  its  purport  or  effect,  as  aforesaid. 
And  this  was  long  after  the  dam  in  the  in- 
stant case  was  erected,  as  appecuB  beyond  all 
question  from  the  record. 

[6]  What  has  been  said  above  proceeds  up- 
on the  consideration  of  this  cause  as  If  the 
dam  in  question  was  established  under  the 
Milling  Acts  as  aforesaid.  The  case  may  be 
considered  fix>m  another  point  of  view.  The 
preponderance  of  the  evidence  In  the  cause 
falls  to  show  that  such  dam  was  established 
under  any  of  such  acts.  Hence,  ui>on  this 
ground  also,  the  plaintiff  has  failed  in  es- 
tablishing his  right  to  rely  upon  such  acts 
or  any  of  them  to  take  this  case  oat  of  the 
operation  of  the  statute  of  Umitatlons  afore- 
said. 

Therefore,  vrithout  crmslderlng  the  many 
other  interesting  and  Important  questions  In 
the  case,  for  the  reason  stated  above,  we 
are  of  opinion  that  there  was  error  In  the  de- 
cree complained  of  for  which  It  must  be  re- 
versed, and  this  court  wlU  enter  such  decree 
as  the  court  below  should  have  entered  dis- 
missing the  plaintiff's  bill. 

Beversed. 

BUBKS,  Jm  absent 
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McMlLIiAN  ▼.  BRANNON.    Wo.  ««.)• 
(Sapreme  Court  of  Georgia.     Jane  14,  1917.) 

(SvUahu*  &v  ih«  Comrt.) 

1.  PixAomo  ^»246(2)  —  SPEcmo  Pkbfobk- 

ANCB  «=>120— AXBNOlCBnT— DeSCBIFTION  OF 
LiA:«0 — £>VIDENCE. 

The  trial  court  erred  in  refusing  to  allow  an 
amendment  to  the  petition,  more  fuJly  describing 
the  land  in  controveisy;  and  in  rejecting  a  cer- 
tain bond  for  title,  togetlier  witli  evidence,  of- 
fered to  identify  the  limd. 

[Ed.  Note.'— For  other  cases,  see  Pleading, 
Cent.  Dig.  {8  678%,  679;  Specific  Performance, 
Cent  Dig.  9§  381-ii86.] 

2.  SPECino  Pebfoiu£ancb  «s>120— Evidbncb 
— Deed. 

As  the  original  contract,  by  way  of  descrip- 
tion of  the  land,  referred  to  a  certain  bond  for 
title,  it  was  not  error  for  the  trial  court  to  re- 
ject a  deed  executed  by  the  maker  of  the  bond 
for  title,  when  offered  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {f  384-386.] 

Elrror  from  Superior  Court,  Fulton  Coun- 
ty:  J.  T.  Pendleton,  Judge. 

Suit  for  specific  performance  by  B.  Ij.  Mc- 
Millan against  Mik  £.  C.  Brannon.  Judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Berersed. 

A.  B,  Wilson,  of  Atlanta,  and  McMillan  & 
Erwin  and  I.  H.  Sutton,  aU  of  ClarkesvUle, 
for  plaintiff  In  error.  Paul  S.  Ettaeridge,  of 
Atlanta,  for  defendant  In  error. 

OII3ERT,  J.  B.  U  McMillan  filed  a  peU- 
tlon  against  Mrs.  B.  C.  Brannon,  seeking 
spedflc  performance  and  damage  for  the 
breacb  of  a  contract  for  the  sale  of  land.  To 
the  petition,  as  an  exhibit  was  attached  an 
alleged  copy  of  the  written  contract  l%e 
description  of  the  land  in  this  instrument  was 
too  indefinite  and  an  amendment  to  the  peti- 
tion was  offered  to  remedy  the  defect,  and 
to  permit  the  introduction  of  extraneous 
evidence,  parol  and  documentary,  to  identify 
the  land.  The  court  rejected  the  amendment, 
and  also  this  erldmce;  and  a  nonsuit  nec- 
essarily followed.    The  plaintlCF  excepted. 

[1]  1.  We  think  the  original  petition  con- 
tained enough  to  siq>port  the  amendment,  on 
the  theory  that  that  is  certain  which  can  be 
made  certain.  The  judgment  is  reversed  be- 
cause the  trial  court  refused  to  allow  the 
amendment,  and  rejected  the  bond  tor  title  of 
Ifrs.  Obffee  when  tendered  in  evidence,  to- 
g^lier  with  parol  testimony  to  the  effect  that 
said  "bond  for  title  covered  that  portion  of  the 
premises  referred  to  in  the  original  contract 
as  having  been  purchased  by  the  said  Mrs. 
Brannon  from  Mrs.  Coffee  and  Johnston." 
King  T.  Brice,  14S  Ga.  65,  88  S.  B.  960. 

[2]  2.  It  was  not  erroneous  to  reject  the 
deed  of  Harper  Bros.,  covering  a  part  of  the 
premises  described  in  the  original  contract, 
when  offered  in  evidence,  because  the  ccm- 


tract  referred  to  a  bond  for  title  from  Har- 
per Bros.,  and  not  a  deed. 

Judgment  reversed.  All  the  Justices  ooo- 
cor. 

(147  Oa.  140 
6EGBRS  V.  WILLIAMS. 

WILLIAMS  V.  SEGEBa 

(No.  618.) 

(Supreme  Court  of  Georgia.    July  11,  1917.) 

(Svllabui  by  the  Court.) 

1.  Deuubreb  to  PETrrioR  to  Auend  Jcoo- 

KENT. 

It  was  not  error  to  overrule  the  demurrer  to 
the  petition  to  amend  a  judgment  so  as  to  make 
it  conform  to  the  verdict 

2.  JuDOicENT  <3=3306,  321  —  Auenduent  — 
Lapse  or  Timb— Confobmity  to  Vebdiot— 
Statute. 

A  judgment  may  be  amended  by  order  of  the 
court  so  as  to  make  it  conform  to  toe  verdict  up- 
on which  it  is  predicated  even  after  the  execu- 
tion is  issued.  Civil  Code  1010,  §  5097.  The 
mere  lapse  of  time  between  the  rendition  of  the 
judgment  and  the  motion  to  amend  is  not  suffi- 
cient to  constitute  a  bar.  Bucker  v.  Williams, 
129  Qa.  828,  60  S.  E.  155;  23  Cye.  877.  The 
judgment  rendered  in  this  case  did  not  conform 
to  the  verdict,  but  enlarged  Uiereon,  and  there- 
fore it  was  not  error  to  amend  the  same,  as 
was  done  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §8  696,  697,  619,  620.] 

3.  AlCENDUENT  OF  JunOMENT. 

The  court  did  not  err  in  refusing  to  further 
amend  the  judgment,  the  judgment  as  amended 
being  in  conformity  with  the  legal  effect  and 
necessary  construction  of  the  verdict 

Error  from  Superior  Clonrt,  Whitfield 
County;  Fite,  Judge. 

Action  between  J.  T.  Sogers  and  W.  L. 
Williams.  Judgment  for  the  latter,  and 
former  brings  error  and  the  latter  files  a 
cross-bill  of  exceptions.  Judgment  on  main 
and  cross  bills  of  exceptions  affirmed. 

F.  K.  McCutchen,  O.  D.  McCutchen,  and 
M.  O.  Tarver,  all  of  Dalton,  for  plaintiff  In 
error.  W.  O.  Martin  and  W.  E.  Mann,  both 
of  Dalton,  for  defendant  in  error. 

GILBEBT,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Judgment  on  cross-bill 
of  exceptions  affirmed.  All  the  Justices  con- 
cur. 


a47  Qa.  14$) 

COLBT  V.  HOBKAN. 

HOlBKAN  V.  (X)LE[;. 

(No.  620.) 

(Supreme  Court  of  Georgia.     July  11,  1917.) 

(Syttabiu  by  the  Court.) 

1.  APFXAX    AND    EBROB    9=3719(1)    —    EXOKP- 

.  TioNB  Pendente  Lite— Assignment  or  Eb- 

BOB. 

Exceptions  pendente  lite,  upon  which  no  er- 
ror is  assigned  in  the  main  bill  of  exceptions, 
and  upon  which  connsel  make  no  assignment 


|B»Ver  etiter  easM  ■•• 
08S.B«-« 


mu  toplo  mad  Kar-MUMBBR  In  all  Kar-Niuibered.Dlisats  and  iBdvzM 
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before  the  argument  of  the  case,  cannot  he  con- 
sidered by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2968,  2972,  2980,  2981, 
3490.J 

2.   IHJTINCTION   «=3l08  —  CONDITZONB  PbECED- 
BNT— BOIJNDABT— TbKSPASS. 

The  location  of  a  dividing  line  between  co- 
terminous landowners  by  the  statutory  proceed- 
ing of  processioning  is  not  a  necessary  prelimi- 
nary to  an  action  to  enjoin  an  alleged  trespass, 
notwithstanding  such  disputed  line  must  be  as- 
certained in  determining  whether  the  trespass 
was  committed  on  the  plaintifrs  land  as  describ- 
ed in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §{   184-186.] 

.8.  STrFnci|:NcY  or  Evidbrck. 

The  evidence  supports  the  verdict. 

Error  from  Superior  Court,  W«rth  Goun^; 
B.  E.  Cox,  Judge. 

Action  for  Injunction  by  O.  A.  Horkan 
against  J.  W.  Coley.  Judgment  for  plalntm, 
motion  to  i^tatntna  motion  for  new  trial  de- 
nied, and  new  trial  denied,  and  defendant 
excepts,  and  plaintiff  also  excepts.  Order 
overruling  motion  for  nevr  trial  affirmed,  and 
exceptions  to  dismissal  of  motion  for  new 
trial  dismissed. 

J.  J.  Forehand,  of  Sylvester,  for  plaintiff 
in  error.  Ferry  &  Williamson,  of  Sylvester, 
for  defendant  in  error. 


EVANS,  P.  J.  The  plaintiff  brought  an 
action  to  enjoin  the  defendant  from  trespass- 
ing upon  lot  108  In  the  Seventh  district  of 
Worth  county.  The  defendant  filed  a  plea, 
a  portion  of  which  was  stridden  on  demurrer. 
The  jury  returned  a  verdict  for  the  plaintiff, 
and  the  defendant  made  a  motion  for  new 
trial.  The  plaintiff  moved  to  dismiss  the 
motion  for  new  trial,  because  a  brief  of  evi- 
dence had  not  been  filed  pursuant  to  law. 
The  court  refused  to  dismiss  the  motion,  and, 
after  hearing  It,  denied  a  new  trial.  The  de- 
fendant took  a  bill  of  exceptions  complaining 
of  the  refusal  of  the  court  to  dismiss  the  mo- 
tion for  new  trial  because  a  brief  of  evidence 
was  not  filed  in  time. 

[1]  1.  Exceptions  pendente  Ute  were  taken 
by  the  defendant  to  the  judgment  striking  a 
portion  of  his  plea,  but  no  assignment  of  er- 
ror is  made  in  the  main  bill  of  exceptions  on 
the  i)endente  lite  bill.  For  this  reason  the 
Judgment  striking  the  plea  on  demurrer  can- 
not be  reviewed.  Stover  v.  Adams,  114  Oa. 
171,  39  S.  E.  864. 

[2]  2.  It  appeared  from  the  evidence  that 
the  main  issue  in  controversy  was  the  loca- 
tion of  the  Une  between  lots  108  and  107. 
The  various  grounds  of  the  motion  for  new 
trial  are  based  upon  the  theory  that  such  an 
Issue  cannot  be  tried  without  first  having  a 
line  established  by  process!  oners.  The  loca- 
tion of  a  dividing  line  between  coterminous 
landowners  by  the  Statutory  proceeding  of 
processioning  is  not  a  necessary  preliminary 


to  the  enjoining  of  an  alleged  trespass  upon 
the  land  to  which  the  complaining  party 
claims  title.  The  remedy  of  processioning  Is 
intended  only  to  settle  a  line  between  coter- 
minous owners,  and  is  not  a  substitute  for  an 
action  to  try  title  to  land  or  to  enjolu  a  tres- 
pass on  land.  An  owner  of  land  upon  which 
a  trespass  has  been  committed  may  proceed 
directly  against  the  trespasser;  and  if  on  tbo 
trial  of  the  case  it  develops  that  a  trespass 
has  been  committed  upon  the  land  described 
in  the  petition,  and  there  are  other  facts 
showing  the  right  of  the  plaintiff  to  an  In- 
junction against  the  trespasser,  the  plaintiff 
is  entitled  to  a  verdict  enjoining  such  tres- 
passer, although  he  may  have  not  prevloas- 
ly  pursued  the  statutory  remedy  of  proces- 
sioning. 

[3]  3.  The  verdict  is  supported  by  the  evi- 
dence; and  as  the  judgment  is  affirmed  on 
the  bill  of  exceptions  complaining  of  the  over- 
ruling of  the  motion  for-  new  trial,  it  l>ecomes 
unnecessary  to  consider  the  bill  of  excep- 
tions complaining  of  the  refusal  to  dismiss' 
the  motion  for  new  trial.  On  the  bill  of  ex- 
ceptions complaining  of  the  overruling  of  the 
motion  for  new  trial,  the  judgment  Is  affirm- 
ed. The  bill  of  exceptions  complaining  of 
the  refusal  to  dismiss  the  motion  for  new 
trial  Is  dismissed.    All  the  Justices  concur. 


(Xa  Qa.   161) 
SCHOEN  et  al.  v.  MARYLAND  OAStJALTy 
CO.    (No.  624.) 
(Supreme  Court  of  Georgia.     July  11,  1917.) 

(SyHabut  by  the  Court.) 

1.  IiiBEi.  ATin  Slandeb  €=3l39— Slander  of 

TrrLK— SOFFICIENCY  OF  PETrrlON. 

The  petition  was  deficient  in  stating  an  ac- 
tion for  slander  of  title,  and  was  properly  dis- 
missed on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  J{  393-396.] 

(Additional  SyUdbnt  hy  Editorial  Btaff.) 

2.  Libel  and  Slanoes  «=3l39— Si.andxb  of 
Trru:— Cause  of  Action. 

To  sustain  an  action  for  slander  of  title, 
plaintiff  must  allege  and  prove  the  uttering  and 
publishing  of  the  slanderous  words,  Uiat  they 
were  false  and  malicious,  and  that  he  possessed 
an  estate  in  the  property  slandered,  and  sustain- 
ed special  damage  thereby. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  (Sent  Dig.  {|  393-396.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  M.  Schoen  and  others  against 
the  Maryland  Casualty  Comx>any.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

A.  M.  Schoen  and  others  filed  a  petition  al- 
leging that  the  Maryland  Ciasualty  Company 
has  instituted  in  the  dty  court  of  Atlanta  an 
action  against  them  for  a  breach  ot  contract, 
and  that  they  have  a  cause  of  action  arising 
ex  delicto  which  they  cannot  set  off  in  the 
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city  court,  tor  whldi  reason  the  Maryland 
Casualty  Company's  action  sbould  be  enjoin- 
ed, and  It  should  be  required  in  tbis  proceed- 
ing to  set  op  wbateTer  claim  it  may  have 
against  petitioners,  and  tbat  petitioners  liaye 
judgment  against  it  on  its  cross-demand. 
Petitioners  furtlier  alleged,  in  snbstance,  that 
they  leased  from  C.  W.  Hunnicutt  for  a  pe- 
riod of  90  years  certain  real  estate  In  tbe  city 
of  Atlanta.  As  a  part  of  tbe  lease  and  as  a 
condition  thereof  was  the  following  clause: 

"Parties  of  .the  second  part  are  to  herewith 
cause  to  be  made,  executed,  and  delivered,  and 
continually  lept  m  force,  a  good  and  sufficient 
bond  or  bonds  in  a  Bolvent  surety  company  or 
companies,  in  the  sum  of  fifty  tiiousand  ($50,- 
000)  dollars,  payable  to  the  party  of  the  first 
part,  his  heirs,  executors,  administrators,  and 
assigns,  conditioned  upon  the  faithful  and 
prompt  performance  of  each  and  every  obliga- 
tion, stipulation,  and  condition  flowing  from, 
or  assumed  by,  parties  of  tbe  second  part." 

Petitioners  agreed  with  the  Casmilty  Com- 
pany tbat  it  should  become  their  surety,  and 
through  its  local  agent  and  attorney  it  exe- 
cuted to  Hunnicutt  a  contract  of  indemnifi- 
cation as  provided  for  in  the  lease,  and  re- 
ceived from  petitioners  $40,000  worth  of  the 
capital  stock  of  a  bank  In  Macon,  Ga.,  as 
collateral  guaranty  upon  the  indemnification 
contract  Petitioners  assigned  their  lease  to 
the  Trust  Oompeny  of  tbe  South,  and  ac- 
cepted in  payment  for  such  transfer  800 
shares  of  Its  stock.  The  Trust  Company 
spent  $15,000  In  improving  the  property.  The 
Casualty  Company  received  premiums  on  the 
Ixmd  from  petitioners  and  their  assignee,  and 
has  never  refunded  them  nor  the  collateral 
stock  given.  Notwithstanding  It  "had  ac- 
cepted the  bond"  and  held  the  collateral 
thereon  and  accepted  premiums  therefor,  al- 
most from  the  beginning  It  has  sought  to  re- 
pudiate the  action  of  its  agents  in  signing 
the  bond  to  Hunnicutt,  denied  that  tbe  exe- 
cution of  the  bond  was  the  act  of  the  com- 
pany, and  notified  Hunnicutt  that  it  was  not 
liable  upon  the  bond.  It  falsely  represented 
to  Hunnicutt  that  it  had  made  no  contract  of 
indemnity,  for  the  irarpose  of  injuring  peti- 
tioners in  their  relations  with  Hunnicutt,  by 
bringing  them  into  discredit  and  making 
Hunnicutt  believe  that  petitioners  had  not  In 
fact  obtained  the  bond  called  for  In  the  lease 
contract;  the  motive  being  to  put  petitioners 
in  a  false  attitude  before  Hunnicutt  by  creat- 
ing the  Impression  that  petitioners  had  mis- 
represented to  him  the  facts  concerning  the 
bend.  These  slanderous  misrepresentations 
created  a  doubt  in  the  mind  of  Hunnicutt 
that  the  provision  in  the  lease  had  been  com- 
plied with,  and  Hnnnlcutt,  in  the  belief  that 
he  Iiad  no  bond,  sued  out  a  dispossessory  war- 
rant against  the  Trust  Company  of  the  South, 
on  tbe  ground  that  the  taxes  bad  remained 
unpaid  for  90  days  (tbe  lease  requiring  pay- 
ment of  taxes  wiUiIn  that  time),  although  the 
real  reason  that  Hui^nlcutt  took  this  action 
was  because  of  his  belief  that  petitioners  had 


failed  to  give  the  bond  required  by  the  lease. 
The  defendant  did  not  assist  petitioners  in 
this  litigation,  but  secretly  Joined  with  Hun- 
nicutt for  a  consideration,  and  procured  a  re- 
lease from  the  terms  of  the  bond. ,  Hunnicutt 
also  brought  a  receivership  proceeding 
against  the  Trust  Company  of  the  South. 
The  result  of  these  proceedings  is  that  peti- 
tioners have  lost  the  vahie  of  their  stock  in 
the  Trust  Company,  wherefore  they  pray  to 
recover  damages.  The  petition  was  amend- 
ed by  alleging  that  taxes  were  paid  before 
the  expiration  of  90  days,  and  petitioners 
were  not  in  default;  but  they  were  unable  to 
defend  because  of  their  inability  to  give  the 
bond  required  by  law  in  such  case.  The  pe- 
tition as  amended  was  dismissed  on  general 
demurrer. 

Spence  &  Spence,  of  Atlanta,  for  plaintiffs 
in  error,  Leonard  Haas,  of  Atlanta,  for  de- 
fendant in  error. 

BVANS,  P.  jr.  [1,2]  The  pleader  express- 
ly disclaims  any  cause  of  action  except  for  an 
alleged  tort  in  connection  with  the  defend- 
ant's repudiation  of  its  bond,  alleged  to  Iiave 
been  executed  in  compliance  with  the  lease 
from  Hunnicutt  No  recovery  is  asked  for 
the  premiums  alleged  to  have  been  received, 
nor  is  the  amount  of  such  premiums  stated. 
No  recovery  Is  sought  for  the  bonds  of  the 
Macon  bank  alleged  to  have  been  turned  over 
to  the  defendant  The  plaintilfs  attempt  to 
set  forth  a  cause  of  action  for  slander  of  ti- 
tle to  their  leaE>ehold  estate.  The  owner  of 
any  estate  in  lands  may  maintain  an  action 
for  libelous  or  slanderous  words  falsely  and 
maliciously  impugning  his  title,  if  any  damr 
age  has  accrued  to  him  therefrom.  Civ.  Code 
1010,  S  4479.  In  order  to  sustain  an  action 
of  this  kind,  the  plaintiff  uuist  allege  and 
prove  the  uttering  and  publishing  of  the  slan- 
derous words;  that  they  were  false;  that 
they  were  malicious;  that  he  sustained  spe- 
cial damage  thereby ;  and  that  he  possessed 
an  estate  in  the  property  slandered.  25  Cyc. 
559.  It  is  contended  that  the  slander  con- 
sists in  the  defendant  representing  to  Hun- 
nicutt, through  its  principal  officers,  that  it 
had  not  in  truth  executed  the  bond,  and  that 
its  agents  who  had  signed  the  contract  of  sure- 
tyship were  not  authorized  to  make  the  con- 
tract. The  defendant  did  not,  by  denying  Its 
obligation  on  a  surety  bond  alleged  to  have 
been  given  in  compliance  with  the  lease  con- 
tract, refiect  on  the  validity  of  the  lease  con- 
tract It  did  not  impugn  the  title  of  the 
plaintiffs  by  denjing  the  authority  of  Its 
agents  to  sign  the  bond.  The  dispossessory 
warrant  was  based  on  faUnre  to  pay  taxes 
as  contracted.  Himnicutt  bad  the  right  to 
insist  on  this  term  of  the  lease  contract,  even 
though  he  may  have  believed  that  the  plain- 
tiffs had  failed  to  give  the  stipulated  t>ond. 
Furthermore,  It  Is  not  alleged  that  the  de- 
fendant acted  maliciously;   and  this  ailega;- 
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tion  is  essential  to  an  action  of  this  kind. 
The  plaintiffs  do  not  sue  for  any  breach  of 
contract  of  suretyship,  and  it  Is  not  necessary 
to  decide  whether  such  a  breach  Is  alleged. 
The  action  Is  one  of  slander  of  title,  and  as 
sucdi  Is'  deficient  in  allegation. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(147  Qa.    154) 
BGLBSTON  t.  TRUST  CX3MPANT  OF 

GEORGIA  et  al.    (No.  626.) 
(Sapreme  Court  of  Georgia,    July  11, 1917.) 

(ByUabus  hy  the  Court.) 

1.  Wells  €=9l81(l)— Oodicii/— IU;vooation._ 

Where  a  provision  in  a  will  is  clear,  certain, 
and  definite  in  regard  to  a  bequest,  a  codicil 
which  is  not  certain  and  definite,  its  language 
being  capable  of  some  other  reasonable  con- 
struction, and  which  makes  nonmandatory  the 
terms  of  the  original  bequest  only  as  to  the 
specific  form  of  fulfillment,  and  does  not  alter 
the  mandatory  character  of  tho  original  bequest 
as  to  its  general  purpose,  will  not  work  a  revo- 
cation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dfg.  §S  462,  464.] 

2.  Chabities    i&=»22(2)— Ckbtaintt   of   Ob- 
ject—Tihk  roB  Pkbfobmancb. 

Where  a  testator  empowers  his  executoia 
"to  provide  for  any  other  charitable  object 
which  may  appeal  to  them,  and  also  to  delay 
the  time  for  carrying  out  this  provision  as 
adopted  and  (or)  amended  by  them,'^  such  provi- 
sion is  unenforceable,  because  too  uncertain  and 
indefinite  both  as  to  the  object  in  view,  and  as 
to  the  time  for  performance,  and  because  au- 
thority for  indefinite  delay  is  equivalent  to  an- 
Uiority  for  nonperformance. 

[Eid.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  52.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Petition  by  the  Trust  Company  of  Georgia, 
as  executor  of  Thomas  Egleston,  deceased, 
for  the  construction  of  certain  items  of  the 
will  and  codicil,  and  for  general  direction, 
in  which  Du  Bose  Egleston  filed  an  interven- 
tion, to  which  the  Trust  Company  and  others 
demurred.  Demurrer  sustained,  and  Inter- 
vention dismissed,  and  Intervener  brings  er- 
ror.   Affirmed. 

The  Trust  Conqiany  of  Georgia,  as  exec- 
utor of  the  will  of  Thomas  Egleston,  de- 
ceased, filed  its  petition  for  construction  of 
certain  items  of  the  will  and  codicil,  and  for 
general  direction.  Du  Bose  Egleston  filed  an 
intervention  in  which  he  Insisted  that  the 
codlcU  worked  a  revocation  as  to  item  7  of 
the  will ;  hut  that  the  codidl  itself  was  too 
indefinite  and  uncertain  in  meaning  to  be 
legally  enforced  as  to  the  property  referred 
to  in  items  7  and  13,  and  that  as  to  this  prop- 
erty an  intestacy  diould  be  declared.  Item 
7  was  as  follows: 

"After  the  payment  of  the  legacies  and  an- 
nuities provided  in  items  three,  four,  and  five 
of  this  will,  I  bequeath  and  devise  the  sum  of 
one  hundred  thousand  ($100,000.00)  dollars,  out 
of  my  estate,   to  be  expended  by  my   trustee. 


with  the  advice  and  consent  of  the  said  Rev. 
W.  W.  Memminger,  Alexander  G.  King,  and 
Beverly  M.  Du  Bose,  of  Atlanta,  Georgia,  their 
successor,  or '  successors,  as  hereinafter  provid- 
ed, for  the  purchase  of  a  lot  and  the  erection 
thereon  of  a  hospital  for  children,  the  same  to 
l>e  known  as  the  'Henrietta  Egleston  Hospital 
for  Children.' 

"This  hospital  I  desire  to  be  a  special  memo- 
rial to  my  precious  mother;  and  to  that  end 
I  direct  that  when  the  said  building  is  com- 
pleted the  oil  portrait  of  my  mother,  now  in  my 
residence,  be  placed  in  some  appropriate  room 
in  said  institution  and  there  kept     •     *     •  " 

That  part  of  the  codicil  necessary  for  a 
determination  of  the  Issues  raised  by  the  in- 
tervention was  as  follows: 

"My  will  provided  for  the  creation  of  a  chil- 
dren's hospital;  but  I  now  give  the  executors 
and  co-execntors  full  powers  to  set  aside  this 
provision,  and  to  provide  for  any  other  char- 
itable object  which  may  appeal  to  them;  also 
to  delay  the  time  for  carrying  out  this  provi- 
sion as  adopted  and  (or)  amended  by  them." 

The  Trust  Company  of  Georgia  and  others 
filed  demurrers  to  the  intervention.  Upon 
the  hearing  the  conrt  sustained  the  demur- 
rers and  dismissed  the  Intervention,  and  the 
intervener  excepted. 

Henry  A.  Alexander,  of  Atlanta,  and  C.  H. 
&  R.  S.  Cohen,  of  Augusta,  for  plaintiff  iq 
error.  Anderson  &  Rountree  and  King  & 
Spalding,  all  of  Atlanta,  for  defendants  in 
error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  Thomas  Egleston,  a  wealthy  bach- 
elor residing  in  the  city  of  Atlanta,  in  No- 
vember, 1012,  executed  his  last  will  and  tes- 
tament In  August,  1915,  while  ill,  and 
about  to  undergo  an  operation  In  a  Pliiladel- 
phla  hospital,  he  executed  a  codicil.  He  died 
February  6,  1916,  leaving  no  brother  or  sis- 
ter, or  father  or  mother. 

[1]  1.  A  search  of  reported  cases  would 
probably  fail  to  disclose  another  sudi  testa- 
mentary document.  The  writer  doubts  if 
this  will  has  ever  been  surpassed  in  its  cath- 
olicity of  charity,  of  loving  remembrance  of 
friendslilp,  and  evidences  of  that  most  beau- 
tiful sentiment,  the  love  for  mother.  He  be- 
queathed his  large  estate  to  selected  char- 
ities, to  the  rector  of  his  church,  to  numer- 
ous personal  friends,  to  the  wife  of  a  friend, 
to  children  of  his  friends  and  children  of 
his  mother's  friends,  to  his  godchild  and  his 
namesake,  to  business  employ^  and  domestic 
servants,  as  well  as  to  colored  nurses  of  hia 
mother.  In  addition  to  the  bequests  In  mem- 
ory of  his  mother,  heretofore  mentioned,  he 
provided  an  annuity  to  purchase  and  plant 
roses  in  the  cemetery  lot  where  his  mother 
lies  buried,  and  another  annuity  for  cat 
fiowers  to  be  placed  there  each  Easter  Sun- 
day, and  still  another  annuity  for  cut  flowers 
to  be  placed  there  on  the  11th  day  of  Septem- 
ber each  year,  the  birthday  of  his  mother. 
By  far  the  largest  of  bis  devises  was  the 
8um  of  $100,000  for  the  building  of  a  hospl- 


AsaVor  other  eases  see  same  topic  and  KBT-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ga.) 


KaiiESTON  V.  TKTJST  COMPANY  OP  GEORGUA 


85 


tal  for  dindren,  to  be  known  as  the  "Hen- 
rietta Egleston  Hospital  for  ChUdren,"  In 
memory  of  his  mother.    When  said  hospital 
had  been  completed  the  oil  portrait  of  his 
motlier  was  to  And  there  Its  permanent  home, 
and  at  the  same  time  that  Institution  was  to 
tecelve  the  annuities  and  execute  the  trusts 
imposed  in  regard  to  the  placing  of  flowers 
about  his  mother's  tomb.     Such  isf  the  will 
we  are  called  upon  to  construe.    It  Is  Insist- 
ed that  the  provisions  of  the  codicil  consti- 
tute an  express  revocation  of  Item  7  of  the 
will  In  regard  to  the  "Henrietta  Egleston 
Hospital  for  Children."    It  Is  further  Insist- 
ed that  Jthls  fund  should  be  paid  by  the  exec- 
utors to  the  plaintiff  In  error  and  to  others 
named  in  the  Intervention.    It  is  argued  that 
the  power  to  set  aside,  as  stated  in  the  codi- 
cil, works  an  express  revocation  because  it 
80  changes  a  mandatory  provision  as  to  make 
It  nonmandatory,  and  that  "It  Is  an  Indls- 
poisable  requisite  of  a  bequest  that  It  bo 
mandatory  In  Its  terms";   also  that  the  lan- 
guage used  In  the  codldl,  seeing  to  eny)ower 
the  trustees  with  authority  to  provide  for 
any  other  charitable  object,  is  too  Indefinite 
and  uncertain  to  be  enforceable    The  con- 
doslon  dravm  Is  that  since  the  bequest  In 
the  original  will  for  the  hospital  Is  revoked, 
and  the  hnbstltuted  provision  to  select  anoth- 
er charity  is  void,  as  to  the  funds  In  question 
momas  Bgleston  died  intestate."    Hius  the 
contention  of  the  plalntUT  In  error  presents 
Itself  In  the  form  of  a  syllogism,  or  logical 
formula,  the  two  premises  being  (1)  the  rev- 
ocation, (2)  the  substituted  provlsl<m  Is  un- 
enforceable;  the  conclusion,  Intestacy  as  to 
the  fund.     Our  acceptance  of  this  conclu- 
sion depends  upon  whether  or  not  both  of 
these  premises'  are  true.    But,  Inasmuch  as 
we  cannot  subscribe  to  the  first  or  major 
premise,  the  conclusion  must  necessarily  fall. 
We  cannot  agree  with  the  able  counsel  for 
the  Intervener  that  the  testator  ever  em- 
powered his  trustees  to  set  aside  the  pro- 
vision In  his  will  for  the  building  of  a  me- 
morial, of  a  charitable  nature,  to  his  mother. 
^tat  he  sought  to  do  was  to  empower  his 
trustees  to  change  the  specific  character  of 
the  memorial  from  that  of  a  children's  hos- 
pital to  some  other  form  of  charity.    It  Is  to 
be  noted  that  If  the  executors  did  not  elect 
to  do  so,  it  was  not  obligatory  upon  theni. 
It  is  also  to  be  noted  that  If  this  provision  re- 
vokes the  devise  In  Item  7  for  a  children'sr 
hospital,  and  substitutes  some  other  form  of 
charity  which  Is  unenforceable  for  any  rea- 
son, then  the  whole  scheme  of  building  and 
maintaining  some  form  of  diarity  as  a  me- 
morial to  his  mother  would  fall. 

Among  all  rules  for  the  construction  of 
wills,  none  are  so  vital,  so  absolutely  essen- 
tial, to  the  principles  of  right  and  Justice  as 
that  the  Intention  of  the  testator  must  pro- 
rail.  This  rule  applies  with  equal  force  In 
construing  the  oodlcU,  since  the  will  and  the 


codldl  most  be  construed  together.  The 
same  rule  must  guide  In  determlillng  wheth- 
»  It  Is  a  revocation.  It  is  a  general  principle 
to  construe  a  codicil  so  as  to  Interfere  as 
little  as  may  be  with  the  dispositions  in  the 
will.  Hawkins  on  Wills,  9,  and  authorities 
dted.  It  Is  also  a  general  rule  that  the  pro- 
visions of  a  will  are  not  revoked  by  a  cod- 
icil, the  language  of  which  Is  capable  of  any 
other  reasonable  construction,  or  Is  less  clear 
and  certain  ttian  that  used  In  the  wUL 
Thompson  on  WUls,  §  463;  Page  on  WlUs, 
299;  Jarman  on  Wills  (American  £}d.)  343; 
Hawkins  on  Wills  (2d  E>d.)  9.  It  may  not  be 
amiss  to  say,  In  this  connection,  that  the 
codldl  was  drawn  by  the  testator  without 
the  aid  of  counsel,  and  under  conditions  not 
condudve  to  clear  thought,  and  wttbout  hav- 
ing access  to  the  original  wllL 

It  Is  Inconcdvahle  to  us  from  a  reading  of 
the  testator's  original  will,  prepared  with 
great  skill  and  elaborate  precl&ion,  literally 
breathing  with  filial  affection,  that  It  ever 
was  his  Intention  to  abandon  his  ever  pres- 
ent desire  to~  perpetually  honor  the  name  and 
memory  of  his  mother.  The  codldl  Itself  re- 
tains the  express  desire  to  leave  a  charitable 
memorial  of  some  kind,  which,  construed  to- 
gether with  the  will,  admits  of  only  one  con- 
struction, and  that  is  that  the  general 
scheme  provided  for  In  item  7  of  the  will  Is 
to  be  carried  out  by  the  executors,  though 
with  power  to  vary  Its  specific  form. 

We  concede  that  If  the  codicil  clearly  show- 
ed the  intention  of  the  testator  to  change 
the  general  scheme,  as  stated  in  Item  7,  for 
a  provision  for  a  diarity  to  be  constructed 
and  maintained  In  memory  of  his  mother, 
from  a  mandatory  bequest  to  a  nonmandatory 
one  resting  In  the  judgment  or  discretion  of 
the  executors,  such  a  writing  would  work  a 
revocation,  and  make  the  entire  Item  unen- 
forceable. But,'  as  stated  above,  we  do  not 
think  the  codldl  can,  or  was  intended  to, 
bear  such  a  construction.  Wblle  the  will  Is 
clear,  the  codicil  is  deddedly  otherwise,  and 
its  language  is  entirely  Incapable  of  a  rea- 
sonable construction  that  will  harmonize 
with  the  testator's  intention,  and  with  the 
intervener's  contention  at  the  same  time; 
but  it  is  capable  of  the  other  reasonable  con- 
struction, such  as  we  have  placed  upon  it. 
The  codldl  does  not  work  an  Implied  revoca- 
tion; but  It  1&'  needless  to  elaborate  upon  this 
question,  since  the  brief  of  counsel  for  the 
plaintiff  in  error  expressly  dlsdaims  any  con- 
tention to  that  effect 

tl]  2.  We  agree  with  counsel  for  the  plain- 
tiff in  error  that  the  language  in  the  codldl 
seeking  to  empower  the  executors  to  set 
aside  the  provision  for  a  children's  hospi- 
tal is  too  indefinite  and  too  uncertain  to  be 
enforced,  both  as  to  the  object  in  view  and 
as  to  the  time  for  performance,  and  because 
authority  to  Indefinitely  delay  is  equivalent 
to  authority  for  iiionperformanG&    However, 
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as'  we  luiye  held  that  the  codicil  did  not  work 
a  revocation  of  the  Items  of  the  will  in  ques- 
ti(»>.  It  follows  that  the  trial  court  did  not 
err  in  sustaining  the  demnrrer  to  the  inter- 
Tention. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(147   Ga.    172) 

SHANNON  ▼.  STATE.    (No.  832.) 
(Saprane  Court  of  Georgia.    July  11,  1917.) 

(SyUdhut  ly  the  Court.) 

1.  Criminai,  Law  «=a814(3)— iNSTEUcnoNa— 
Chaboe  Gontbary  to  Evidenck. 

It  was  prejudicial  error  requiring  the  grant 
of  a  new  trial  for  the  court,  on  the  trial  of  this 
case,  to  charge  the  jury  as  follows:  "The  state 
says  tbat  this  defendant,  Raynumd,  killed'  the 
man  Howard  because  of  jealousy;  that  he 
foiuid  the  woman  he  was  interested  In  in  com- 
pany with  Howard ;  that  he  approached  them, 
made  a  threatened  assault  upon  the  woman,  or 
said  something  to  her;  and  that  Howard  took 
hold  of  him  for  the  purpose  of  preventing  the 
attack  upon  the  woman^  and  he  stabbed  Howard 
with  a  knife,  from  which  wound  Howard  died. 
Now,  if  you  believe  these  facts  and  believe  them 
beyond  a  reasonable  doubt,  yon  would  he  author- 
ized to  find  him  guUty."  There  was  no  evidence 
of  any  effort  or  threat  on  the  part  of  the  de- 
fendant to  make  an  assault  as  indicated  in  the 
charge.  On  the  contrary,  there  was  positive  evi- 
dence that  he  did  not 

[Ed.  Note.— ror  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1979,  1986.] 

2.  Otiieb  Assionmsnts. 

The  matters  complained  of  in  the  other  as- 
signments of  error  are  such  as  are- not  likely 
to  occur  on  another  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  B.  H.  Hill,  Judge. 

Raymond  Shannon  was  prosecuted,  and 
from  a  verdict  he  brings  error.    Reversed. 

Moore  &  Moore,  of  Atlanta,  for  plaintill  in 
error.  Jno.  A.  Boykln,  Sol.  Gen.,  of  Atlanta, 
Clifford  M.  Walker,  Atty.  Gen.,  and  M.  O. 
Bennet,  Aast  Atty.  Gen.,  for  the  State. 

GILBERT,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(147  Qa.   168) 

STEWART  V.  McDonald  et  al.    (No.  526,) 
(Supreme  Court  of  Georgia.    July  11,  1917.) 

(Syllahui  by  th«  Court.) 

1.  RECEIVEBS  «=>153  —  DiSTBIBDTION  —  TAZ 
EXECDTIONS. 

This  was  a  contest  between  creditors  over 
the  application  of  funds  in  the  bands  of  a  re- 
ceiver, in  which  the  contestants  for  the  fund 
asserted  priorities.  No  question  is  made  as  to 
the  sufficiency  of  any  of  the  pleadings,  but  the 
case  was  submitted  to  the  judge  upon  the  plead- 
ings taken  to  be  true,  without  other  evidence. 
The  court  awarded  the  funds  as  set  forth  in  the 
statement  of  facts,  infra.  One  of  the  contest- 
ants was  a  transferee  of  certain  tax  executions 
issued  against  the  owner  of  the  real  estate  for 
taxes  thereon.  The  taxes  were  due  for  a  period 
immediately  preceding  the  receivership  of  the 
property,  and  the  fund  in  court  was  derived 
from  rents  of  the  property  collected  by  the  re- 


ceiver. The  court  directed  that  the  amount  of 
these  executions  be  paid  to  tho  transferee  there- 
of out  of  this  fund,  second  in  priority  only  t» 
the  costs  of  the  proceeding.  In  this  there  was 
no  error.  Ferris  v.  Van  Ingen,  110  Ga.  102, 
35  S.  B.  347(S). 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §S  276,  277.] 

2.  Receivers  <S=>151(^  —  Bvniamo  Monet 

INTO  COOBT— ATTOBNET'8  FEE. 

The  fund  being  already  in  court  the  at- 
torney filing  the  application  "to  impound  the 
fund''  was  not  entitled  to  any  fee  for  bringing 
the  money  into  court 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  282.] 

8.  Receivebb  «=>162  —  Distbibution  of 
Fund— Attobmet  in  Receivebship  Suit— 
Statute, 
Another  of  the  contestants,  for  the  fund  was 
an  attorney  at  law,  asserting  a  lien  under  a 
contract  of  employment  with  the  plaintiff  in 
the  equitable  suit,  wherein  the  receiver  was  ap- 
I)ointed  at  the  instance  of  the  defendant.  One 
of  the  fruits  of  this  litigation  was  the  money 
to  be  distributed.  Under  his  employment  the 
attorney's  fee  was  to  be  paid  out  of  the  first 
property  recovered  for  his  client  The  money 
for  distribution  was  applicable  to  the  payment 
of  the  fee,  and  the  lien  of  the  attorney  thereon 
was  superior  to  all  other  contesting  liens,  ex- 
cept costs  of  the  proceeding  and  taxes.  Civil 
Code  1910,  IS  3364,  3.'i33;  Lovett  v.  Moore,  98 
Ga.  158,  28  S.  E.  498. 

[EM.  Note.— For  other  cases,  see  RccelTers, 
Cent  Dig.  {  277.] 

Error  from  Superior  Court,  DeKalb  Coun- 
ty;  C.  W.  Smith,  Judge. 

Petition  by  C.  H.  McDonald  and  another 
in  receivership  proceeding  against  W.  P.  Ev- 
ans, in  which  Bennett  Printing  House,  J.  B. 
Stewart,  and  others  intervened  and  asserted 
claims  to  funds  in  hands  of  receiver.  Judg- 
ment of  distribution,  and  intervenor  Stewart 
brings  error.    Reversed. 

J.  B.  Stewart,  of  Atlanta,  for  plalntUC  In 

error. 

HILL,  J.  C.  H.  McDonald  and  J.  M. 
Abrams  filed  a  petition,  alleging  substantial- 
ly as  follows:  In  the  case  of  W.  P.  Evans  v. 
C.  S.  Thompson,  the  superior  court  la  1915 
appointed  a  receiver  of  the  property  of  W. 
P.  E<van8,  consisting  of  certain  houses  and 
lots  in  the  city  of  Lithonia.  W.  P.  Evans 
is  wholly  insolvent,  and  has  no  property  oth- 
er than  tbat  in  the  hands  of  the  receiver. 
Plaintiffs  are  informed  and  believe  that  the 
court  will  In  the  near  future  discharge  the 
receiver  and  that  the  property  will  be  given 
over  to  Evans.  The  receiver  has  in  his  hands 
about  $500  belonging  to  Evans,  the  same  being 
rents  and  profits  of  the  property,  and  after 
paying  the  necessary  costs  of  the  receivership 
and  other  expenses  there  will  be  $200  or 
$300  to  be  turned  over  to  Evans  by  the  receiv- 
er. The  property  now  in  the  bands  of  the 
receiver  is  incumbered  with  an  outstanding 
deed  to  secure  a  debt  of  about  $8,000,  and 
there  are  outstanding  against  Evans  judg- 
ments upon  which  executions  have  been  is- 
sued, exceeding  $2,500  in  amount    C.  E.  Mc- 
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Donald  bas  an  execution  dated  March  3, 1913. 
against  Evans,  for  tlie  principal  sum  of  $196.* 
96,  besides  Interest  and  costs;  and  J.  M. 
Abrams  bas  eight  executions  against  Evans 
for  $99.69  principal  each,  besides  interest  and 
costs.  The  whole  of  the  piopeTtj  of  Evans,  on 
'which  the  deed  to  secure  debt  is  outstanding, 
amounting  to  $8,000,  is  not  worth  more  than 
the  sum  to  secure  which  it  was  given,  and 
will  not  bring  the  principal  and  interest  due 
on  the  debt;  and  if  the  court  does  not  im- 
pound the  fund  in  the  hands  of  the  receiver, 
the  plalntifCs  will  lose -the  whole  of  their 
debts  against  Evans.  They  are  without  rem- 
edy at  law,  and  the  only  way  the  fund  in 
the  hands  of  the  receiver  can  be  reached  is 
by  equitable  garnishment,  and  the  superior 
court  only  has  the  power  to  order  the  fund 
impounded.  They  pray  that  the  court  order 
the  receiver  to  retain  whatever  sum  may  be 
In  his  hands  after  being  discharged  as  receiv- 
er, and  that  he  report  to  the  court  the  amount 
be  has,  that  the  court  appropriate  the  fund 
so  Impounded  to  the  different  executions  now 
outstanding,  according  to  their  priority,  after 
first  paying  the  costs  In  this  case,  and  that 
all  persons  having  executions  against  Ehrans 
may  become  parties  and  partake  of  the  fund 
according  to  their  priorities. 

The  Bennett  Printing  House,  Marks,  Marks 
&  Holt,  and  the  Sullivan  Machinery  Company 
came  in  by  way  of  intervention,  and  were 
made  parties.  They  alleged  the  existence  of 
certain  executions  in  their  favor  against  Ev- 
ans,  dated  April  17, 1913,  September  18,  1913, 
and  August  21,  1913,  respectively,  and  that 
they  were  prior  liens  to  any  of  the  Judgments, 
etc.,  and  prayed  that  proper  application  of 
tbe  funds  be  made  on  their  Judgments.  C. 
S.  Thompson  intervened,  and  prayed  that 
certain  tax  .executions  in  his  hands  as  trans- 
feree be  first  paid  out  of  the  fund,  and  the 
balance,  if  any,  be  credited  as  a  payment  on 
the  original  debt  secured  by  the  security  deed. 
J.  B.  Stewart,  an  attorney  at  law.  Intervened 
and  claimed  a  superior  lien  on  the  fund  aris- 
ing from  tbe  rent  of  the  real  estate,  a  security 
deed  to  which  had  l>cen  given  to  Thompson, 
by  reason  of  the  following  facts:  He  was  em- 
ployed by  W.  P.  Bvanjs  to  advise  with  and 
represent  him  in  a  certain  controversy  pend- 
ing between  Evans  and  Thompson,  for  the 
puriKJse  of  protecting  Evans  in  his  right  and 
title  and  possession  of  the  real  estate  al>ove 
referred  to,  and  with  respect  to  the  rents,  is- 
sues, and  profits  of  the  property.  Evans 
agreed  to  pay  Stewart  $2,000  for  his  services, 
out  of  the  first  property,  real  or  personal, 
money,  rents,  issues,  and  profits,  to  which 
Evans  might  obtain  title  and  the  right  of 
possession  by  suit,  settlement,  Judgment,  or 
decree,  "provided  the  same  was  realized  from 
or  on  account  of  the  property  described  In 
said  suit"  A  certain  sum  has  been  realized, 
to  wit,  $544.50,  and  a  Judgment  against 
Tliompson  for  $280.40,  and  that  it  is  in  the 
bands  of  tbe  receiver  and  la  the  property  of 


Evans,  who  has  the  title  and  right  of  posses- 
sion to  the  money,  which  has  been  received 
and  realized  by  reason  of  the  employment  ot 
Stewart  and  as  the  result  of  bis  work.  The 
lien  has  matured,  and  nothing  has  been  paid 
to  Stewart  by  Evans,  A  detailed  statement 
of  the  services  rendered  by  Stewart  to  Ev- 
ans was  set  out  in  the  petition,  but  they  are 
too  lengthy  to  be  incorporated  in  full  here. 
Among  the  services  rendered  were,  that  he 
obtained  a  verdict  asserting  the  contention  of 
Evans  that  the  deed  In  form  a  warranty 
deed  was  in  fact  a  loan  deed;  be  resisting 
the  suit  of  the  receiver  in  which  it  was  sought 
to  evict  Evans.  He  obtained  an  order  reduc- 
ing the  rent  to  be  paid  from  $22.50  to  $15,  and 
for  about  12  months  he  paid  the  rent  to  the 
receiver.  He  prepared  and  presented  an  equi- 
table petition,  obtained  a  restraining  order, 
and  r^resented  Evans  in  the  case  which  re- 
sulted In  the  appointment  of  a  temporary 
receiver,  ^etc.  The  court,  after  hearing  the 
case,  made  an  order  in  which  he  directed  that 
tbe  $544.50  in  the  hands  of  the  receiver  be 
distributed  as  follows:  (1)  The  payment  of 
the  costs  of  the  proceeding.  (2)  The  sum 
of  $50  to  L.  B.  Norton,  attorney  for  the  plain- 
tiffs in  this  case,  out  of  the  fund  going  to 
tbe  moving  creditors.  (3)  The  sum  of  $204.10 
to  C.  S.  Thompson  on  two  tax  fi.  fas.  held 
by  Thompson,  for  taxes  owing  by  Evans  on 
the  property  for  the  year  1912.  (4)  $170.92 
to  C.  H.  McDonald,  in  full  payment  of  his 
execution  against  Evans,  this  being  the  old- 
est. (5)  $762  to  Bennett  Printing  House,  In 
full  of  Its  execution  against  Evans.  (6)  The 
balance  to  be  paid  to  the  Sullivan  Machin- 
ery Company,  the  holder  of  the  next  oldest 
execution  against  Evans.  To  this  Judgment 
Stewart  excepted. 

Judgment  reversed.    All  the  Justices  con^ 
cor. 


a*7   Oa.    178) 

HIN80N  T.  TANNBE  et  aL     (No.  BiM.t 
(Supreme  (3ourt  of  Georgia.    July  12, 1917.) 

(SylUbua  iy  ihe  C<mrt.) 

INTEBLOCUTOBT  INJUNCTION. 

There  was  no  abuse  of  diacretion  in  refuslni 
an  interlocutory  injunction. 

Error  from  Superior  Court,  Jeff  Davla 
County;  J.  P.  Hlghsmith,  Judge. 

Action  for  injunction  by  M.  J.  Hlnson 
against  B.  H.  Tanner  and  others.  Interlocu- 
tory injunction  denied,  and  plaintiff  brings 
error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  la 
error.  J.  W.  Qulncey  and  Dlckerson,  Kelley 
&  Roberts,  all  of  Douglas,  for  defendants  In 
error. 


FISH,  O.  J.    Judgment  afflmietf.    All  tha 
Justices  concur. 
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(147    On.    172) 

HEUBREE  ▼.  HESMBREE  et  aL     (No.  631.) 
(Supreme  Court  ot  Georgia.    Jaly  11, 1917.) 

(8i/llabu»  ly  the  0<mrt.) 

Ghabqe  of  CotniT— Assionkknts  or  Erbob. 

The  charge  of  the  court  fairly  and  fully  sub- 
mitted the  issues  to  the  jury,  and  none  of  the 
assignmenta  of  error  are  sufficient  to  require  a 
new  triaL 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  A.  I.  Hembree  and  Alva 
Bembree  and  others.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

J.  F.  Golightly,  of  Atlanta,  for  plaintiff  In 
error.  Hlnes  &  Jordan,  of  Atlanta,  for  de- 
fendants in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a47   Ga.   189) 

GOOLSBY  V.  STATE.    (No.  529.) 
(Supreme  Court  of  Georgia.    July  11, 1917.) 

(Bvll<^u*  iv  the  Court.) 

1.  Homicide  «=»286(2)  —  Inbtbuction  —  Mai> 
ICE— Deubebation. 

On  the  trial  of  one  charged  with  murder, 
it  is  not  error  to  charge  the  jury  that  "in  order 
to  constitute  malice,  it  is  not  necessary  for  the 
intent  to  kill  to  linger  in  the  mind  of  the  slay- 
er for  any  considerable  or  definite  length  of  time 
before  the  homicide  takes  place ;  if  there  be  time 
enough  to  form  the  intent  to  kill  and  the  killing 
is  unlawful  and  takes  place  in  accordance  with 
such  intent,  then  the  killing  would  be  attribu- 
table to  malice."  The  charge  is  not  subject  to 
the  criticism  that  it  excludes  the  element  of 
deliberation  as  a  constituent  of  malice,  but  is  a 
correct  statement  of  the  law. 

[Ed.   Note. — For  other   cases,   see   Homicide, 
<3ent.  Dig.  M  687,  588-590.] 

2.  Homicide  €=9305  —  Instbuctiok  —  Pbinoi- 
PAI.S  in  Second  Deobee— Evidence. 

The  evidence  in  this  case  did  not  authorize 
the  charges,  as  set  out  in  the  second  and  third 
grounds  of  the  motion  for  new  trial,  on  the  law 
applicable  to  a  principal  in  the  second  degree, 
etc.;  and  consequently  the  court  erred  in  so  in- 
structing the  jury.  The  evidence  intended  to 
show  that  the  defendant  at  the  time  of  the  homi- 
cide was  a  boy  15  or  16  years  old.  His  brother 
(Ulysses)  had  been  whipped  by  the  deceased  the 
day  previous  -to  the  homicide.  On  the  day  fol- 
lowing the  killing  the  father  of  the  defendant, 
who  lived  eight  or  more  miles  from  the  deceased, 
took  his  two  minor  sons,  Ulysses  and  the  defend- 
ant Mike,  in  his  buggy  and  carried  (forced  them, 
according  to  the  defendant's  statement)  them 
with  liim  to  the  home  of  the  deceased.  On  ar- 
rival there  the  father  stopped  his  buggy  in  front 
of  the  house  of  the  deceased  and  got  out  and 
stood  beside  the  buggy,  calling  to  the  deceased, 
"Hello,  Mr.  Henry,"  who  was  then  in  his  house. 
He  soon  appeared  with  a  pistol  in  his  band  and 
asked  if  that  was  the  boy  O?ointing  at  Ulysses, 
who  was  in  the  buggy  with  the  defendant)  he 
had  whipped  the  day  before.  The  father  replied 
that  it  was,  and  that  he  (the  father)  had  come 
to  see  if  he  could  give  the  deceased  (Mr.  ViUi- 
pigue)  "sotne  satisfaction."  Whereupon  Villl- 
pigue  replied,  "No,  look  out;  I  am  going  to 
Uill  him.''   The  father  then  replied,  "No,  yon  kill 


me  first,"  and  readied  In  the  buggy  to  get  his 
Winchester  rifle.  Villipigue  began  shooting  with 
the  pistol  towards  the  buggy,  in  which  the  de- 
fendant and  his  brother  Ulysses  were  sitting. 
When  YiUipigue  said,  "Look  out,  I  am  going  to 
kill  him,"  he  began  shooting.  The  father  (Grand- 
erson  Goolsby)  and  Ulysses  Goolsby  shot  at  Vil- 
lipigue, one  with  a  rifle,  the  other  with  •  shot- 
gun, and  he  was  killed.  There  is  no  evidence 
that  the  defendant,  Mike  Goolsby,  did  anything 
but  sit  in  the  buggy  and  hold  the  lines.  In  his 
statement  he  said,  "I  did  not  want  to  go,  me  and 
my  brother;  but  he  [his  father!  had  to  force  ns 
to  get  in  the  bu^gy  and  go."  The  only  eyewit- 
ness to  the  shooting  testified  that:  "Mike  Gools- 
by was  holding  the  mule  hitched  to  the  buggy. 
I  did  not  see  him  doing  nothing.  *  *  *  If 
Mike  had  done  anything  I  could  have  seen  him.  I 
did  not  see  Mike  doing  anything  more  than  I 
did."  Granderson  Goolsby  was  not  on  trial. 
This  evidence  was  not  sufficient  to  authorize  a 
charge  that  "a  principal  in  the  second  degree  is 
be  who  ia  present,  aiding  and  abetting  the  act  to 
be  done,  which  presence  need  not  always  be  an 
actual,  immediate  standing  by,  within  sight  of 
the  act;  but  there  may  be  also  a  constructive 
presence,  as  one  who  commits  a  robbery  or  mur- 
der, or  other  crime,  and  another  keeps  watch 
or  guard  at  some  convenient  distance.  Fuller 
V.  State,  112  Qa.  639,  37  S.  E.  887. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent.  Dig.  |  637.] 

8.  Monow  FOB  New  Tbiai/— Sufficiekct. 

The  fourth  ground  of  the  motion  for  a  new 
trial  is  not  sufficiently  definite  and  full  to  make 
an  exception  which  can  be  considered  by  this 
court. 

Error  from  Snperior  Court,  Early  (3ounty; 
W.  C.  Worrill,  Judge. 

Mike  Goolsby  was  prosecuted  for  a  homi- 
cide, and  from  the  verdict  he  brings  error. 
Reversed. 

Hlnes  &  Jordan  and  Monday  &  Gomwell, 
all  of  Atlanta,  for  plaintiff  in  error.  B.  T. 
C^tellow,  Sol.  Gen.,  of  Cuthbert,  R.  R.  Ar- 
nold, of  Atlanta,  Cliflbrd  Walker,  Atty.  Gen., 
and  M.  C.  Bennet,  Asst  Atty.  Gen.,  for  the 
State. 


HIIX^   J.     Judgment   reversed.     All   the 
Justices  concur. 


O-tl  0«.    175) 
DURBBNCE  t.  CIT7  OF  STATESBORO. 

(Now  686.) 
(Supreme  0>urt  of  Georgia,    July  11, 1917.) 

(SyUahu*  by  the  Cowrt.) 
1.  MimiCIPAI.      COBPOBATIONS      «=>917(2)    — 

Bonds  — Pboceedino  to  Yaudate- Cask 

DlSTINOtnSHED. 

The  statutory  provisions  applicable  in  a  pro- 
ceeding to  validate  municipal  bonds  (Civ.  Code 
1910,  {  441  et  seq),  that  within  20  days  from  the 
date  on  which  the  result  of  the  election  is  declar- 
ed notice  thereof  must  be  served  on  the  solicitor 
genend,  that  within  20  days  of  the  date  of  such 
service  there  must  be  filed  in  the  office  of  the 
clerk  of  the  superior  court  a  petition  to  validate 
the  bonds,  and  an  order  nisi  obtained  from  the 
judge  returnable  within  20  days  from  the  filing 
of  the  petition,  are  satisfied  if  the  notice  is 
served  and  the  petition  is  filed  and  the  order  nisi 
obtained  within  the  several  times  specified,  not- 
withstanding the  issuance  of  the  order  nisi  may 
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have  preceded  the  filing  of  the  petition  in  the 
office  of  the  clerk  of  the  superior  court. 

(a)  Accordingly,  in  audi  a  case,  where  the  elec- 
tion Mras  held  February  16th,  and  the  solieitor 
was  notified  of  the  result  on  Febraary  20th, 
and  he  presented  a  petition  to  the  judge  and  ob- 
tained an  order  nisi  on  February  22d,  return- 
able March  19th,  and  filed  the  petition  in  the 
office  of  the  clerk  of  the  superior  court  on 
March  5th,  there  was  relatively  to  these  mat- 
ters substantial  compliance  with  the  statute. 

(b)  Tliis  case  diCFers  from  the  case  of  Roff  ▼. 
Calhoun,  110  Ga.  806,  36  S.  E.  214,  where  the 
petition  was  not  filed  within  20  days  from  the 
date  on  which  the  solicitor  general  was  notified 
of  the  result  of  the  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1918.] 

2.  MumciPAi.  CoBFOBAnoMB  «=>917(2)— Saix 

OF  Bonds— Injunction. 
Even  if  the  proceedings  to  validate  bonds 
mentioned  in  the  preceding  notes  were  void,  the 
sale  of  the  bonds  issued  in  conformity  with  Civ. 
Code  1910,  S§  440-444,  inclusive,  would  not  be 
enjoined  merely  because  the  judgment  of  valida- 
tion was  void. 

[Ed.  Note.— For  other  cases, 'see  Municipal 
Corporations,  Cent.  Dig.  {  1918.] 

Error  from  Superior  Court,  BnUoch  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Proceeding  between  R.  L.  IDurrence  and 
the  City  of  Statesboro.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Anderson  ft  Jones,  of  Statesboro,  for  plain- 
tiff In  error.  Johnston  &  Cone,  of  States- 
boro, for  defendant  in  error. 


ATKINSON,  J.     Judgment  afBrmed.     All 
the  Jnstioes  concur. 


(M7  On.  115) 

MURPHY  et  aL  v.  MURPHY  et  aL 

(No.  534.) 

(Supieme  Court  of  Georgia.    July  11, 1917.) 

(Syllatnu  by  the  Court.) 

1.  Apfkal  and  Bbbob  4s»78(3)— Warr  of  Bb- 

BOK— DlSMISSAI. 

A  will  was  offered  for  probate  in  solemn  form. 
A  caveat  was  filed.  A  demurrer  to  the  caveat 
was  sustained.  Direct  exception  to  the  order 
sustaining  the  demurrer  was  brought  to  this 
court,  this  being  the  only  assignment  of  error. 
A  motion  is  made  to  dismiss  the  bill  of  excep- 
tions as  beinf  prematurely  brought.  JSeld,  that 
the  case  is  still  pending  in  the  court  below,  and 
on  motion  the  writ  of  error  is  dismissed,  it  not 
falling  within  one  of  the  exceptions  provided 
by  sUtute.  Civ.  Code  1910,  f  6l3&  See  John- 
son V.  Merchants'  etc.  Bank,  141  Ob.  721,  81 
S.  BL  873;  Burkbalter  v.  Roach,  145  Ga.  834, 
90  S.  E.  52. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  465-469.] 

2.  Apfkal  and  Ebbob  ®=>776  —  ExoKPnoNS 
Pkndknts  Lite. 

Counsel  for  the  plaintiffs  in  error  in  their 
brief  argue  that  the  question  is  a  doubtful  one, 
and  request,  if  it  should  be  decided  by  this  court 
that  the  case  was  prematurely  brought  up,  that 
this  court  grant  an  order  perinitting  the  plain- 
tiffs in  error  to  file  the  official  copy  of  the  bill 
of  exceptions,  retained  in  the  court  below,  as 
exceptions  pendente  lite.    Tliis  request  must  be 


denied.    See  Harvey  t.  Bowles,  112  Ga.  421,  87 
S.  E.  364 ;   Burkhalter  v.  Roach,  supra. 
,    [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,' Cent  Dig.  §|  3116-3119.] 

Errw  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  Ii.  Bell,  Judge. 

Action  between  J.  K.  Murphy  and  others 
and  C.  C.  Murphy  and  others.  Judgment  for 
the  latter,  and  the  former  brings  error.  Writ 
of  error  dismissed. 

McClelland  &  McClelland  and  Jas.  L.  Key, 
all  of  Atlanta,  for  plaintiffs  in  error.  Tye, 
Peeples  &  Tye,  of  Atlanta,  for  defendants  in 
error. 

SILL,  J.  Writ  of  error  dismissed.  All  the 
Justices  concur. 

(141  Oa.  147) 

FINCH  ▼.  HATES  et  aL 

HAYES  et  aL  T.  BINOEE. 

(No.  619.) 

(Supreme  Court  of  Georgia.    July  11, 1917J 

(BpOahut  hy  the  Court.) 

1.  BviDBNCK   «=»474(14)   —  HANDWBiniia— 
NoNBXPBBT  Witness— Statdtk. 

A  nonexpert  witness,  under  Civ.  Code  1910. 
i  5836,  is  competent  to  testify  as  to  his  belief 
m  the  genuineness  or  falsity  of  the  signature 
to  a  writing,  who  will  swear  that  he  knows  or 
would  recognize  the  handwriting  of  the  person 
purporting  to  have  signed.  The  sources  of  the 
witness'  knowledge  go  to  his  credit  and  the 
weight  of  his  evidence. 

[Ed.  Note.— For  other  cases,  see  E>vidence, 
Cent.  Dig.  f«  2210-2213.1 

2.  IBBELEVANT   BviDBNCK  —  SUITIOIBnOT  09 

Evidence. 
Elvidcnce  obiected  to  as  irrelevant  was  not 
open  to  that  criticism.    The  evidence  supports 
the  veidict. 

Error  fr<Hn  Superior  Ciourt,  Early  County; 
W.  C.  Worrlll,  Judge. 

Ejectment  by  Elizabeth  Hayes  and  others 
against  Martha  Finch.  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  defend- 
ant brings  error  and  excepts,  and  plaintiffs 
take  cross-exceptions.  Judgment  on  main 
bill  of  exceptions  affirmed,  and  cross-bill  of 
exertions  dismissed. 

L.  M.  Rambo,  of  Blakely,  for  plaintiff  in 
error.  Glessner  &  Collins,  of  Blakely,  for  de- 
fendants In  error. 

EVANS,  P.  J.  The  action  was  in  ejection, 
on  the  several  demises  of  Tobitha  Reese  and 
Elizabeth  Hayes,  against  Martha  Findi,  to 
recover  the  south  half  of  land  lot  170  In  the 
twenty-sixth  district  of  Early  county.  A 
verdict  was  returned  for  the  plaintiff,  which 
the  court  refused  to  set  aside  on  motion  for 
a  new  trial. 

[1]  1.  A  witness  for  the  defendant,  on 
cross-examination,  was  asked  to  Identify  cer- 
tain letters  and  a  receipt  as  having  been 
signed  by  the  defendant  The  witness  was 
a  half-brother  of  the  defendant,  and  testified 
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that  he  was  familiar  with  her  handwriting, 
had  seen  her  write,  and  knew  her  handwrit- 
ing, and  he  Identified  the  signature  to  the 
letters  and  receipt  as  that  of  the  defendant. 
During  the  course  of  examination  as  to  the 
genuineness  of  the  signature  to  the  letter^,  the 
witness  produced  a  letter  and  said:  "Here 
is  one  that  I  know  was  written  by  her.  I 
could  cwopare  them  and  see."  Whereupon 
the  court  remarked:  "Never  mind  the  com- 
parison." On  redirect  examination  the  wit- 
ness was  asked  If  he  did  not  testify  that  he 
knew  the  signature  to  the  documents  ex- 
hibited for  identification  by  comparison  with 
the  letter  he  had  in  his  pocket,  and  he  re- 
plied that  he  "did  to  some  extent"— that  "It 
helped  him  some."  On  recross-examlnation 
he  positively  swore  that  he  had  seen  the  de- 
fendant write  and  knew  her  handwriting,  and 
that  the  signatures  to  the  letters  and  receipt 
tendered  to  the  witness  were  genuine.  It 
is  argued  that  this  testimony  waa  Incompetent 
to  prove  the  handwriting  of  the  defendant 
The  rule  In  such  cases  Is  stated  In  Civil  Code 
1910,  f  5835,  as  follows: 

''rroof  of  handwriting  may  be  resorted  to  in 
the  absence  of  direct  evidence  of  execution. 
In  such  case,  any  witness  is  competent  to  tes- 
tify as  to  his  belief,  who  wiU  swear  that  he 
knows  or  would  recognize  the  handwriting. 
The  source  of  bis  knowledge  is  a  question  for 
investigation,  and  goes  entirely  to  the  credit 
and  wdgbt  of  his  evidence." 

This  testimony  was  competent.  It  Is  ap- 
parent that  the  witness  was  relying  on  his 
knowledge  of  his  sister's  handwriting  from 
having  seen  lier  write,  and  his  reference  to  the 
letter  In  his  iK>ssesslon  was  more  In  the  na- 
ture of  an  assurance  that  his  first-hand 
knowledge  of  her  handwriting  was  accurate 
than  a  statement  that  he  derived  his  knowl- 
edge solely-  from  comparison.  The  sources  of 
the  witness'  knowledge  were  for  the'  jury  In 
weighing  his  testimony.  Bessman  v.  Glrar- 
dey.  66  Ga.  18. 

[2]  2.  The  plaintiff's  lessors  were  the  moth- 
er and  sister  of  the  defendant.  The  evidence 
was  conflicting,  but  sufficient  to  uphold  the 
■  verdict  The  evidence  objected  to  as  Irrele- 
vant was  not  subject  to  that  criticism. 

Judgment  on  the  main  bill  of  exceptions 
affirmed.  Cross-bill  dismissed.  All  the  Jus- 
tices concur. 


(147   Oa.    150) 

COLEY  V.  ALTAHAMA  FERTILIZER  CO. 

(No.  621.) 

(Supreme  Court  of  Georgia.    July  11,  1917.) 

.     (Syllabus  iy  the  Court.) 

Execution  ®=3l79— Mobtoaoes  €=>163(1) — 
liiBN— Pbiokity  of  Judqme.nt— Statute. 
A  judgment  against  a  grantor,  obtained 
after  the  execution  by  him  of  a  security  deed, 
but  prior  to  its  being  filed  for  record  in  the 
county  where  the  land  lies,  is  superior  to  such 
deed.  Civ.  Code  1910,  §§  3307,  3320;  Cabot  v. 
Armstrong,  100  Ga.  438,  28  S.  E.  123  (3): 
Cambridge  Tile  Co.  v.  Scaife  &  Sons  Ckx,  137 
Ga.  281,  78  S.  E.  492  (2). 


(a)  The  lien  of  a  judgment  beini  superior  to 
a  conveyance  by  subsequent  deed,  the  provisions 
of  Oiv.  Code  1910,  i  6038,  do  not  apply.  That 
section  relates  to  the  payment  of  a  subsequent 
debt  by  the  holder  of  the  judgment,  a  stranger 
to  the  deed,  against  the  grantor,  before  the 
land  can  be  subjected  to  the  jndgm«it  last  re- 
ferred to. 

(b)  Applying  the  rule  stated  to  the  undisput- 
ed facts  of  this  case,  the  court  did  not  err  in 
du:ecting  a  verdict  finding  tibe  land  claimed 
subject  to  the  execution. 

[Bd.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  g{  544,  561;  Mortgages,  Cent  Dig. 
H  368-870.] 

Error  from  Superior  Court,  Jeff  Davis 
County;  J.  P.  Highsmlth,  Judge. 

Action  between  A.  B.  (3oley  and  the  Alta- 
hama  Fertilizer  Company.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

S.  D.  DeU,  of  Hazlehurst,  for  plaintiff  in 
error.  Gordon  Knox,  of  Hazlehurst,  for  de-. 
f  endant  In  error. 

FISH,  C.  3.  Judgment  affirmed.  All  the 
Justices  concur. 


(147  Oa.    173) 

WHEEIiESS  T.  ROWAN  et  aL    (No.  533.) 
(Supreme  Ck>urt  of  Georgia.     July  11,  1917.) 

(Byttahut  hy  the  Court.) 

Appeal   and    Erbob   ®s>1206— Enfobceicent 

of  judquent  after  mandate. 
Where  a  bill  of  exceptions  is  taken  to  the 
Court  of  Appeals,  and  the  judgment  of  the  low- 
er court  is  affirmed  on  condition  that  the  plain- 
tiff write  off  from  the  judgment  specific 
amounts,  and  that  on  failure  so  to  do  a  new 
trial  be  granted,  the  clerk  of  the  trial  court  is 
without  authority  to  issue  an  execution  oa  the 
original  judgment  less  the  amounts  directed 
to  be  written  off,  until  the  judgment  is  formally 
amended  as  required  by  the  Court  of  Appeals. 
An  affidavit  of  illegality  on  this  ground  should 
have  been  accepted  by  the  levjfing  officer.  The 
subsequent  amendment  of  the  judgment  on  sales 
day  and  before  the  sale  did  not  effect  to  vali- 
date the  execution  previously  issued  without 
authority. 

[B}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g§  4671,  4690.] 

Error  from  Superior  Clourt,  Berrien  (coun- 
ty;   W.  B.  Thomas,  Judge. 

Suit  for  Injunction  by  G.  A.  Wheeleaa 
against  W.  J.  Rowan  and  others^  Injunction 
refused  on  rule  to  show  cause,  and  plalntUT 
brings  error.   Reversed. 

See,  also,  90  S.  B.  1035. 

W.  J.  Rowan  obtained  a  judgment  In  the 
city  court  of  Nashville  against  G.  A.  Wher- 
eas. A  writ  of  error  was  taken  to  the  Court 
of  Appeal,  which  court  adjudged  that  the 
"judgment  of  the  court  below  be  affirmed  on 
condition  that  the  plaintiff  write  off  from 
the  Judgment  $29.65  as  to  interest  and  ^.76 
as  to  attorney's'  fees.  If  this  be  not  done, 
the  Judgment  is  reversed."  'Wh«i  the  re- 
mittitur was  filed  in  the  office  of  derk  of  the 
city  court  of  Nashville,  the  derk,  at  the  re- 
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^est  of  the  plaintiff,  Issaed  an  execution 
for  the  amount  of  the  original  Jndgment,  less 
the  Items  directed  to  be  written  off.  This 
execution  was  levied,  and  the  defendant 
handed  to  the  sheriff  an  affidavit  of  illegality 
ton  the  ground  that  the  Judgment  rendered 
by  the  city  court  of  KashTiUe  had  never  been 
amended  as  required  by  the  Judgment- of  the 
Court  of  Appeals,  and  that  the  levy  was 
excessive  and  unreasonable.  A  short  time 
before  the  day  of  the  sale  the  sheriff  noti- 
fied the  .defendant  that  be  would  not  accept 
the  ill^allty;  and  on  the  day  of  sale,  a 
very  short  time  before  the  sale  occurred,  the 
Judgment  of  the  dty  court  of  Nashville  was 
amended.  In  compliance  with  the  remittitur 
from  the  Court  of  Appeals.  The  property 
was  sold  and  purchased  by  the  plaintiff  in 
execution,  W.  J.  Kowan.  Thereupon  W.  A. 
Wheeless  filed  a  petition  against  the  pur- 
chaser and  the  sheriff,  praying  that  the  sher- 
iff be  enjoined  from  executing  a  deed  to  the 
purchaser  or  undertaking  in  any  manner  to 
put  the  purchaser  in  possession,  and,  if  the 
deed  had  been  executed,  that  the  same  be 
canceled  and  the  sale  be  set  aside.  On  rule 
to  show  cause,  the  court,  after  bearing  evi- 
dence, refused  an  Injunction,  and  Wheeless 
excited. 

Wm.  Story  and  J.  S.  Story,  both  of  Nash- 
ville, for  plaintiff  in  error.  J.  D.  Lovett  and 
Hendricks,  Mills  &  Hendricks;  all  of  Nash- 
ville, for  defendants  In  error. 

EVANS,  P.  3.  Where  a  Judgment  of  a 
lower  court  Is  affirmed  by  the  Court  of  Ap- 
peals upon  filing  the  remittitur  with  the  clerk 
of  that  court  In  vacation,  the  supersedeas 
shall  cease,  and  execution  shall  issue  at 
once  for  the  amount  of  the  original  Judg- 
ment. ClvU  Code  1010,  S  6217.  If  the 
Jndgment  of  the  dty  court  of  Nashville  had 
been  afiirmed  by  the  Court  of  Appeals  with- 
out direction,  execution  could  have  Issued 
upon  the  original  Judgment.  But  the  Judg- 
ment was  afiirmed  on  condition  that  the 
plaintiff  write  off  a  certain  amount  of  In- 
terest and  attorney's  fees,  and  that  if  this 
were  not  done  the  Judgment  be  reversed. 
Compliance  with  the  Judgment  of  the  Court 
of  Appeals  required  that  the  original  Jndg- 
ment be  amended  before  an  execution  could 
Issue  upon  that  Judgment  Until  amendment 
was  made  no  execution  could  lawfully  issue. 
The  Jndgment  was  not  amended  until  sales 
day.  The  execution  therefore  was  proceed- 
ing illegally  against  the  defendant  when  the 
affidavit  of  illegality  Was  given  to  the  sheriff, 
and  he  should  have  accepted  it.  The  amend- 
ment of  the  Jndgment  on  sales  day  did  not 
cure  the  failure  to  comply  with  the  Judg- 
ment of  the  Court  of  Appeals  (90  S.  E.  1085) 
80  as  to  validate  the  previously  Issued  ex- 
ecution. The  testimony  disclosed  that  there 
was  considerable  difference  between  the  val- 
ve of  the  property  sold  and  the  price  paid. 


and  It  may  be  that  tl^ls  irregnlarity  sup- 
pressed bidding.  In  his  answer  the  plaintiff 
in  the  Judgment  set  up  that  the  Judgment 
upon  which  the  execution  issued  was  found- 
ed upon  a  note  for  the  purchase  of  the  land, 
and  that  there  were  also  other  purchase- 
money  notes  unpaid.  The  denial  of  an  in- 
junction was  conditioned  upon  the  plaintiff 
in  the  Judgment  filing  with  the  clerk  of  the 
superior  court  these  unpaid  purchase-money 
notes.  We  do  not  think  that  the  court  could 
cure  an  Invalid  sale  by  requiring  certain 
notes  to  be  surrendered  to  the  defendant  "in 
execution.  When  the  property  of  a  citizen 
Is  seized  nnder  the  law  for  the  purpose  of 
sale,  he  has  the  right  to  Insist  that  the 
seizure  be  by  virtue  of  a  valid  process ;  and, 
If  the  process  Is  Invalid,  the  sale  should  not 
take  place. 

Judgment  reversed.    All 'the  Justices  con- 
cur. 

(147  Oa.  170) 

FOURTH  NAT.  BANK  OP  MACON  v.  J.  R. 

&  S.  E.  ODOM  et  aL  (No.  530.) 

(Supreme  Court  of  Georgia.    July  11,  1917.) 

(SyUobui  by  Ma  Coitrt.) 

1.  Intebpleadkb  «=>23  —  PmrrioN  —  Susm- 

CIENCY    ON    DEUUBBEB. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petitioDer  for  interpleader. 
"Whenever  a  person  is  possessed  of  property  or 
funds,  or  owes  a  debt  or  duty,  to  which  more 
than  one  person  lays  claim,  and  the  claims  are 
of  such  a  character  as  to  render  it  doubtful  or 
dangerous  for  the  holder  to  act,  he  may  apply 
to  equity  to  compel  the  claimants  to  interplead." 
Civ.  Code  1910,  S  5471. 

(Ed.  Note.— For  other  cases,  see  Interpleader,^ 
Cent  Dig.  ${  47,  51.] 

2.  Biixs  AND  Notes  ^=>342— Nonnegotiablk 
Note— Defenses— Statute. 

Where  one  holds  a  nonnegotiable  note  con- 
taining language  which  would  place  a  prudent 
man  upon  his  guard,  the  maker  of  such  note 
could,  as  against  the  holder,  make  all  the  de- 
fenses which  would  have  been  open  to  him 
against  the  payee.  Civ.  Code  1910,  {  3653; 
Guorry  v.  Perryman,  6  Ga.  119;  Shelley  v. 
Baker,  125  Ga.  063,  64  S.  E.  653;  7  Cyc.  606, 
607,  60S. 

[Ed.   Note.— For  other   cases,   gee   Bills   and 
Notes,  Cent  Dig.  §{  S30-S41.] 

3.  Cases  Distinquished. 

The  cases  of  Ball  v.  Madden,  139  Ga.  727, 
78  S.  B.  26,  and  Ball  v.  Citizens'  Bank,  143 
Ga.  55,  84  S.  E.  122,  were  correctly  decided, 
and  the  request  to  review  and  overrule  them 
is  denied.  Those  cases  originated  in  a  petition 
for  injunction  filed  by  Madden,  a  lessee  of 
land  under  a  written  contract,  signed  in  dupli- 
cate, alleging  that  the  original  landlord  had  as- 
signed his  interest  in  the  lease  contract,  and 
that  the  transferee  of  the  contract  and  also  a 
purchaser  of  the  land  "were  both  about  to  dis- 
train for  the  rent  of  that  year."  These  stand 
upon  a  totally  different  basis  from  one  where 
a  "negotiable  note"  is  purchased  before  matu- 
rity and  without  notice  of  defenses,  and  where 
the  holder  is  suing,  not  for  rent,  but  upon  the 
obligation  of  the  maker  to  such  transferee. 
Likewise  the  instant  case  does  not  involve  the 
question  of  preserving  the  rights  of  bona  fide 
holders  of  "negotiable    Instruments. 
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Error  from  Superior  Ooart.  Bibb  County; 
H.  A.  Mathews,  Jud^. 

Interpleader  by  M.  Eady  against  the  Fourth 
National  Bank  of  Macon,  J.  R.  &  S.  E.  Odom, 
and  othera  Bank's  demurrer  to  petition 
overmled,  and  Judgment  in  faror  of  Odom, 
and  the  Bank  brings  error.    Affirmed. 

M.  Eady  rented  a  house  from  Guthrie, 
and  gave  monthly  notes  for  the  rent.  Guth- 
rie immediately  transferred  the  notes  t* 
the  Fourth  National  Bank  of  Mac»n  as  col- 
lateral security  for  an  existing  loan.  Blady 
at  this  time  was  a  tenant  of  Guthrie  on 
the  premises.  iSubsequently  Guthrie  was  ad- 
judicated a  bankrupt,  and  the  premises  rent- 
ed to  Eady  were  sold  by  the  trustee  in  bank- 
ruptcy, and  Odom  and  others  became  pur- 
chasers. Thereafter  Eady  filed  a  petition 
for  interpleader,  alleging  that  he  owed  and 
was  ready  to  pay  the  rent  according  to  his 
contract,  either  to  the  bank  or  to  Odom,  and 
prayed  a  Judgment  of  the  court  as  to  which 
of  these  parties  should  receive  the  payments. 
The  bank  demurred  to  the  petition,  on  the 
ground  that  the  claims  were  not  Identical,  and 
that  interpleader  could  not  lie.  The  court 
overruled  the  demurrer,  and  the  bank  ex- 
cepted. Afterward  the  case  was  submitted  to 
the  Judge  without  a  Jury,  and  be  rendered  a 
decision  In  favor  of  Odom.  The  rent  notes 
were  identical  In  terms,  except  as  to  the  date 
of  payment,  and  the  following  is  a  copy  of 
one  of  them: 
"$20.00.  Macon,  Ga.,  Auenst  3,  1915. 

"On  the  first  day  of  July,  1016,  I  promise  to 
pay  T.  D.  Guthrie  or  bearer,  twenty  and  no/100 
dollars,  for  rent,  payable  at  any  banking  office 
in  Macon,  Ga.  I  hereby  waive  all  rights  of 
homestead  and  exemption  as  to  this  debt.  Value 
received.  This  note  to  be  surrendered  in  case 
building  is  rendered  untenantable  by  fire.  I 
agree  to  make  no  change  or  alteration  without 
written  consent  of  owner  or  agent.  This  note 
is  given  subject  also  to  contract  between  par- 
ties hereto.  M.  Bady." 

The  note  was  indorsed  by  T.  D.  Guthrie. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  plaintiff 
in  error.  Hall  &  Grice,  Barring  &  Sparks, 
and  Gbas.  J.  Bloch.  all  of  Macon,  for  de- 
fendants In  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(147    Ga.    136) 

ADKINS  V.  FliAGG  et  oL    (No.  514.) 

(Supreme  Court  of  Georgia.    July  10,  1917.) 

(Syllabus  (y  the  Court.) 

1.  Gifts  «s>51  —  Pabol  Gipt  —  Actiok  fob 

Possession— iNSTBUCTioN. 
In  view  of  the  general  charge  of  the  court 
the  assignments  of  error  complaining  of  charges 
and  refusals  to  charge  are  without  merit. 

(a)  On  the  trial  of  a  suit  based  on  a  parol 
gift  of  land,  of  which  it  Is  sought  to  recover  pos- 
session, and  for  specific  performance,  and  to 
cancel  certain  deeds  as  clouds  upon  the  title  of 
the  plaintifF,  it  is  not  error  to  cuarge  the  jury: 
"Before   you   would   determine,   however,   such 


an  equitable  title  passed  by  reason  of  the  gif^ 
so  as  to  entitle  [the  plaintiff]  to  a  verdict  of 
specific  performance,  you  mtist  be  satisfied  be- 
yond a  reasonable  doubt  from  the  evidence  that 
there  was  a  gift  of  a  specific  tract  of  land,  and 
a  delivery  of  that  land,  as  set  out  in  the  peti- 
tion. If  the  evidence  fails  to  satisfy  your  mind 
upon  this,  beyond  a  reasonable  doubt,  that  there 
was  a  gift  of  a  specific  tract  of  land  and  a  de- 
livery of  that  land,  then  you  would  not  be  au- 
thorized to  find  for  the  plaintiff  in  this  case." 
Redman  v.  Mays,  129  Ga.  435.  60  S.  B.  212; 
Becker  v.  Donalson,  138  Ga.  634,  75  S.  E.  1122 ; 
Warren  v.  Gay,  123  Ga.  243,  51  S.  E.  302. 

(b)  The  chari^  was  not  subject  to  the  criticism 
that  the  plaintiff  was  only  required  to  prove  the 
fact  of  the  parol  gift  to  "a  reasonable  certain- 
ty," and  the  fact  of  his  possession,  and  the  mak- 
ing of  valuable  improvements,  by  a  preponder- 
ance of  the  evidence. 

[Ed.  Notew— EV>r  other  cases,  see  Gifts,  Cent. 
Dig.  S  102.] 

2.  Appkal  and  Sbbob  ^»072— Guts  «=351— 
Tbiai.  «=>124,    133(2)  — Evidenck  —  Abou- 

MENT  —  DiSCBBTION    OP  TBIAI,   OOUBT— BX- 
PBEB8  STATUTOBT  PBOVISIOIIS. 

"Where  a  party  has  evidence  In  his  power 
and  within  his  reach  by  which  be  may  repel  a 
claim  of  charge  against  him,  and  omits  to  pro- 
duce it,  or,  having  more  certain  and  satisfac- 
tory evidence  in  his  power,  relies  on  that  which 
is  of  a  weaker  and  inferior  nature,  a  presump- 
tion arises  that  the  charge  or  claim  is  well 
founded ;  but  this  presumption  may  be  rebut- 
ted."   Civil  Code  1910,  {  5749. 

(a)  Counsel  should  have  ample  latitude  to  ar- 
gue what  has  transpired  in  a  case  from  its  in- 
ception to  its  conclusion,  and  the  conduct  of  the 
party  or  his  counsel  with  respect  to  the  case  Is 
the  subject  of  legitimate  comment,  and  the 
range  of  such  comment  is  necessarily  in  the 
discretion  of  the  trial  judge,  and,  unless  it  can 
be  shown  that  such  discretion  has  been  abus- 
ed and  some  positive  injury  done  b;^  the  remarks 
of  counsel,  the  discretion  of  the  trialjudge  will 
not  be  controlled.  Inman  v.  State,  72  Ga.  269 
(3);  Western  &  Atlantic  R.  Co.  v.  Morrison, 
102  Ga.  322,  '29  S.  E.  104,  40  L.  R.  A.  84,  66 
Am.  St.  Rep.  173;  Purvis  v.  State,  145  Ga. 
517,  89  S.  B.  571;  Hoffer  v.  Gladden,  75  Ga. 
533(5),  63&  See  avU  Code  1910,  U  S901- 
5915. 

(b)  Where  on  the  trial  of  a  suit  for  recovery 
of  land,  based  on  a  parol  gift  by  a  father  to  his 
son,  in  whidt  one  of  the  issues  was  whether  the 
alleged  gift  was  bona  fide  (the  defendant  claim- 
ing under  a  deed  based  on  a  valuable  consider- 
ation from  the  alleged  donor),  counsel  for  the 
defendant  in  his  argument  to  the  jury  took  in 
his  hand  a  sealed  package  containing  the  deposi- 
tions of  the  alleged  donor  (since  deceased),  and 
said,  "Old  man  Gus  Adkins  [alleged  d<Mior] 
knows  more  about  the  case  than  anybody,  and 
here  is  his  evidence  [holding  up  the  package  be- 
fore the  jury],  and  they  refuse  to  put  Gus'  evi- 
dence before  yon.  They  do  not  want  you  to 
know  the  truth,"  and  "Old  man  Gus  Adkins  is 
dead,  but  here  is  his  evidence  [exhibiting  the 
package  to  the  jury],  and  they  [referring  to  the 
movant  and  his  counsel]  do  not  dare  read  his 
evidence  to  yon,  because  they  know  it  would 
hurt  them,"  and  where,  on  request  to  the  court 
to  instruct  the  jury  that  the  statement  made  by 
counsel  was  not  proper  matter  for  argument, 
and  that  the  jury  should  not  consider  the  same, 
the  court  only  replied,  "Counsel  will  confine  his 
argument  to  the  evidence,"  such  comments  and 
the  ruling  of  the  court  will  not  require  a  new 
trial.    Id. 

(c)  This  case  is  distinguishable  in  its  facts  from 
Smoot  V.  State,  146  Ga.  76,  90  S.  E.  715. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3847;  Gifts,  Cent.  Dig.  { 
102 ;   Trial,  Cent.  Dig.  §!  302,  316.1 
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8.  Othxb    OBorairDS    ov   Motior   sob  JNxw 
Tbiai. 
Other  grouDds  of  the  motion  for  new  trial 
which  sufficiently  assign  error  are  without  merit. 
4.-  Pabol  Gm^— Sufficiency  of  Evidence. 

The  evidence  was  gnfficient  to  support  the 
▼erdict  for  the  defendant,  and  the  court  did  not 
err  in  refusing  a  new  trial. 
Fiah,  C.  J.,  and  Gilbert,  J.,  dissenting  in  part. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  Mark  Adkins  and  W.  A. 
Flagg  and  others.  Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

H.  r.  Strobecker  and  L.  D.  Moore,  both  of 
Macon,  for  plaintiff  in  error.  W.  E.  Martin, 
Jr.,  and  Jos.  C.  Estes,  both  of  Macon,  for  de- 
fendants In  error. 

HILIi,  J.    Judgment  affirmed. 

FISH,  a  J.,  and  GILBERT,  J.,  dissent  as 
to  the  ruling  in  headnote  2  (b).  The  other 
Justices  concur. 

0*r    Oa.    138)  ' 

ANDERSON  v.  BURNET  et  al.  (No.  B15.) 
(Supreme  Court  of  Georgia.    July  10, 1917.) 

(Synahua  lu  iTie  Court  J 

1.  Husband  and  Wife  ®=>.S1(8)— Antenttp- 
TiAi,  AoBEKitBNT  — Construction  — Wife's 
Possession. 

In  an  antenuptial  settlement,  made  in  1856, 
it  was  covenanteo  that  the  prospective  husband 
relinquished  his  marital  right  to  property  be- 
longing to  the  prospective  wife,  "the  same  to  be 
and  remain  the  sole  and  separate  property  of 
[the  proq>ectiTe  wife]  and  for  her  sole  and  sep- 
arate use  during  her  lifetime,  and  on  her  death 
to  go  and  vest  in  such  child  or  children  as  may 
be  bom  of  said  marriage."  The  contracting 
parties  married,  and  children  were  bom  to  them. 
The  husband,  who  was  the  owner  of  a  half  in- 
terest in  a  tract  of  land,  purchased  the  share 
of  his  co-owner  with  funds  coming  from  his 
wife,  and  took  a  deed  to  himself.  Thereafter, 
in  1876,  he  conveyed,  in  consideration  of  the  dis- 
charge in  part  of  the  obligation  imposed  by  the 
marriage  settlement,  the  whole  tract  to  himself 
aa  trustee  tot  his  wife  for  life,  and  at  her  death 
to  go  to  and  vest  in  such  child  or  children  as 
were  bom  or  might  be  bom  of  the  marriage. 
*nie  deed  was  recorded,  and  the  wife  continued 
in  possession  of  the  whole  tract  until  her  death, 
which  occurred  more  than  30  years  after  the 
execution  of  the  deed.  HtAd,  that  under  these 
facts  the  wife's  possession  will  be  deemed  to 
have  been  in  consonance  with  the  deed,  rather 
than  in  om)06ition  to  it. 

(a)  Under  the  deed,  the  remainder  estate  was 
a  vested  one. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Mg.  H  187,  883.] 

2.  Descent  and  Dibtbibution  «=»17— Vest- 
so  Remaindeb— Maxim. 

The  ancient  common-law  maxim,  "Seisina 
facit  stipitem,"  is  not  of  force  in  Georgia,  and 
a  vested  estate  is  remainder  passes  to  the  heirs 
of  a  remainderman  who  predeceases  the  life  ten- 
ant. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  51,  52.] 

8.  Descent  and  Distkibution  «=s>64— Eij:c- 
Tio  N — Statute. 
Under  Civil  Code  1910,  \  3931,  which  de- 
clares that  "upon  the  death   of  the  husband 


without  lineal  descendants,  the  wife  is  his  stde 
heir,  and  upon  the  payment  of  his  debts,  if  any, 
may  take  possession  of  his  estate,  without  ad- 
ministration," the  wife  is  not  required  to  elect 
whether  she  will  take  a  dower  or  the  whole 
estate  as  heir. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  gg  194r-205.] 

4.  Descent    and     Dibtbibution     «=>58   — 

Rights  of  Widow. 
Upon  the  death  of  a  man  leaving  a  widow, 
bat  no  lineal  descendants,  his  estate  descends 
to  the  widow  by  inheritance,  and  the  death  of 
the  widow  without  known  heirs  will  not  vest 
her  inheritance  in  the  collateral  heirs  of  her 
deceased  husband. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  gg  146,  160.] 

£<rror  ttata  Superior  Court,  MoEgan  Coun- 
ty; J.  B.  Park,  Judge. 

Action  by  W.  A.  Burney  and  others  against 
K.  Si,  Anderson,  administrator  of  John  T. 
Bum^.  Judgment  for  plaintiffs.  Motion 
for  new  trial  denied,  and  defendant  brings 
error.    Reversed. 

E.  H.  *George,  of  Madison,  and  King  & 
Spalding,  of  Atlanta,  for  plaintiff  in  error. 
Samuel  H.  Sibley,  of  Union  Point,  for  defend- 
ants 1q  error. 


EVANS,  P.  J.  In  1855  John  W.  Bum^ 
and  Fannie  O.  Walker,  in  contemplation  of 
marriage,  executed  an  antenuptial  contract 
wherein  the  prospective  husband  relinquished 
his  marital  right  In  certain  property  belong- 
ing to  the  prospective  wife,  "the  same  to  be 
and  remain  the  sole  and  separate  property  of 
the  said  Fannie  O.  and  for  her  sole  and  sepa- 
rate use  during  her  lifetime,  and  on  her  death 
to  go  and  vest  in  such  dilld  or  children  as 
may  be  bom  of  said  marriage."  The  mar- 
riage was  thereafter  consummated,  and  the 
following  children  were  bom,  besides  those 
dying  in  infancy:  John  T.,  in  1858 ;  WllUaia 
A.,  in  1861;  Julia  O.,  who  married  Wood 
.Arnold,  in  1868,  and  died  in  1899,  leaving  a 
husband  and  a  child,  the  latter  dying  without 
having  married ;  Crawford  B.,  in  1864,  who 
died  in  1897,  leaving  a  widow  and  a  child. 
On  January  7,  1856,  John  W.  Buxney,  who 
owned  a  half  interest  in  1,141  acres  of  land, 
purchased  the  share  of  his  co-owner,  taking 
a  deed  in  bis  own  name  and  paying  therefor 
with  the  funds  of  his  wife.  In  1857  he  pur- 
chased 200  acres  more  and  UxM.  title  in  bis 
own  name.  He  sold  off  140  acres.  On  Jan- 
uary 19,  1876,  John  W.  Bumey  conveyed  the 
remaining  land  to  himself,  as  trustee  for  his 
wife,  Fannie,  for  her  use  during  life,  and  at 
her  death  to  go  to  and  vest  in  such  child  or 
children  as  were  bom  or  might  be  bom  of 
the  marriage.  The  deed  redted  for  its  con- 
sideration the  discharge  in  part  of  the  obli- 
gations imposed  on  the  grantor  in  the  mar- 
riage contract  Mrs.  Fannie  C.  Bumey  lived 
till  1906,  In  possession  of  the  land  described 
in  the  deed.  On  her  death  W.  A.  Bumey 
claimed  the  land,  on  the  idea  that  under  the 
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deed  the  title  vested  In  him,  on  the  death 
of  his  mother,  as  survlTlng  remainderman. 
Wood  Arnold,  as  heir  of  his  deceased  wife, 
Julia,  and  K.  S.  Anderson,  as  administrator 
of  Crawford,  and  also  as  administrator  of 
John  T.,  recovered,  In  ejectment  against  W.  A. 
Bumey,  fourth  interests  In  the  land.  Subse- 
■quently,  in  1910,  a  partition  proceeding  was  In- 
stituted, the  land  was  sold,  and  one-fourth  of 
the  proceeds  came  into  the  hands  of  K.  S.  An- 
'derson,  as  administrator  of  John  T.  Bumey. 
Anderson,  as  such  administrator,  refused  to 
pay  over  the  fund  to  W.  A.  Bumey,  John  W. 
Bumey,  O.  H.  Arnold,  as  administrator  of 
Wood  Arnold,  and  Mrs.  O.  R.  Bumey  and 
her  son,  James,  who  claimed  to  be  entitled 
thereto  as  heirs  of  Fannie  C.  Bumey  and  of 
John  T.  Bumey,  and  they  brought  the  pres- 
«nt  action  against  him  as  administrator  of 
John  T.  Bnmey,  to  recover  the  same.  A  ver^ 
diet  resulted  for  the  plaintiffs,  which  the 
•court  refused  to  set  aside  on  motion  for  new 
trial.  On  the  trial  it  appeared  that  John  T. 
Bumey,  about  the  year  1890,  removed  from 
Morgan  county,  Ga.,  to  the  state  of  Texas, 
where  he  married  Bessie  Matthews  on  Janu- 
ary 12, 1801.  John  T.  Bumey  was  seen  after 
bis  marriage  by  a  former  resident  of  Morgan 
•county,  Ga.,  to  whom  he  Introduced  bis  wife. 
John  T.  Bumey  died  at  Terrell,  Tex.,  where 
he  resided  with  his  wife.  In  1895,  and  was 
buried  at  Dallas,  Tex.  Ho  left  no  children. 
The  wife  of  John  T.  Bumey  was  seen  after 
the  death  of  her  husband,  In  Dallas,  by  a 
witness  who  testified  that  she  was  then  af- 
flicted with  rheumatism,  and  that  she  said 
she  was  going  to  Mineral  Wells,  in  Texas. 
Another  witness  testified  that  he  saw  her 
after  her  husband's  death.  Diligent  effort 
was  made  to  locate  her  in  the  last  few  years, 
but  without  success;  nor  could  any  of  her 
relatives  be  found.  Tlie  main  question  was 
whether  the  marriage  of  John  T.  Bumey  and 
the  survival  of  his  wife  cut  off  tlie  plaintiffs, 
from  inheriting  from  him. 

[1]  1.  Tke  plaintiffs  contend  that  under 
the  foregoing  facts  one-half  of  the  land  de- 
scended to  them  as  heirs  of  Fannie  C.  Bum- 
-ey,  because  the  money  used  by  John  W.  Bur- 
ney  in  the  purchase  of  one-half  of  it  was  her 
separate  estate^  and  when  he  Invested  it  in 
the  land  in  his  own  name  the  Investment  was 
by  a  resulting  trust  in  equity  her  investment, 
and  when  she  died  her  equitable  title  de- 
scended to  her  heirs,  and  that,  as  John  T. 
predeceased  her  without  children,  neither 
his  widow  nor  her  heirs  could  have  any  in- 
terest in  that  half  of  the  land.  It  will  be 
remembered  that  In  1876,  30  years  before 
Mrs.  Fannie  Bumey  died,  her  husband,  John 
W.  Bumey,  conveyed,  not  only  the  half  of 
the  land  purchased  with  her  money,  but 
also  the  half  which  he  also  owned,  in  coa- 
slderation  of  his  obligati(»i  under  the  mar- 
riage settlement  He  made  the  deed  to  him- 
self as  trustee  for  his  wife  for  life,  with  re- 
mainder to  their  children,  and  placed  it  on 


the  records  of  the  coimty,  wliich  was  con- 
structive notice  to  her  of  its  execution.  Tbe 
transaction  was  not  a  sale  to  her  in  the  sense 
of  the  statute,  which  required  the  approval 
of  the  superior  court  of  her  domicile;  It  pur- 
ported on  its  face  to  be  made  in  partial  ful- 
fillment of  the  grantor's  obligation  under  the 
marriage  settlement,  which  authorized  tbe 
investment  on  a  tenure  of  title  as  expressed 
in  the  deed.  Under  the  facts  appearing  on 
tbe  trial,  she  will  be  regarded  as  having  ac- 
cepted a  life  estate  in  the  whole  tract  of  land 
by  virtue  of  the  deed.  Moreover,  these  plain- 
tiffs, in  litigation  wherein  some  of  them  as- 
serted title  in  ejectment  suits,  never  daiin- 
ed  as  heirs  of  Mrs.  Bumey;  and  in  the  parti- 
tion proceeding,  which  produced  the  fund,  all 
the  parties  thereto  solemnly  admitted  that 
one-fourth  of  the  land  belonged  to  John  T. 
Buraey's  estate,  which  could  not  be  true  If 
the  parties  claimed  under  a  resulting  trust, 
and  not  under  the  deed.  We  think  that  the 
title  to  the  land  passed  under  the  deed  of 
1876,  by  virtue  of  which  Mrs.  Fannie  Bumey 
took  a  life  estate,  with  a  vested  remainder 
in  the  dilldren  of  the  grantor  and  Ids  wife 
who  were  in  Ufe  at  the  time  the  deed  was 
executed,  this  remainder  estate  to  open  and 
let  in  to  a  vested  remainder  such  children  as 
might  thereafter  be  bom  of  the  raarrlase. 
Bumey  v.  Arnold,  134  Ga.  141.  67  S.  E.  712. 

[2]  2.  The  evidence  establishes  that  John 
T.  Bumey  married  Bessie  Matthews  in  the 
state  of  Texas  in  the  year  1891,  that  he  died 
in  1895,  and  that  she  survived  him.  No  chil- 
dren were  born  of  the  marriage,  and  at  the 
time  of  the  trial  of  tbe  suit  diligent  efforts 
failed  to  discover  her  whereabouts,  or  that 
of  any  relative  of  hers.  She  had  not  been 
heard  from  since  a  short  time  after  her  bus- 
band's  death  in  1895.  Under  these  facts  it 
is  contended  that  the  plaintiffs  take  the  es- 
tate of  John  T.  Bumey  as  his  heirs  at  law. 
John  T.  Bumey  took  a  vested  estate  in  re- 
mainder under  the  deed  from  John  W.  Bur- 
ney  to  John  W.  Bumey,  trustee,  executed  in 
1876.  By  tbe  <K>mmon  law  tbe  ancestor  from 
whom  the  Inheritance  was  taken  by  descent 
must  have  had  actual  seisin,  or  seisin  in  deed, 
of  the  lands,  either  by  his  own  entry  or  by 
the  possession  of  his  or  his  ancestor's  lessee 
for  years,  or  by  being  in  the  receipt  of  rent 
from  the  lessee  of  the  freehold,  in  order  to 
transmit  it  to  his  heir.  4  Kent's  Com.  385. 
This  rule  is  expressed  in  the  maxim  of  Fleta, 
"Selsina  fadt  stlpitem,"  and  would  prevent 
John  T.  Bumey's  widow  from  inheriting  bis 
vested  estate  in  remainder,  of  which  he 
had  no  actual  seisin  at  the  time  of  his  death. 
But  this  rule  of  the  common  law  is  not  In 
force  in' Georgia,  and  any  estate,  real  or  per- 
sonal, held  by  any  title,  legal  or  equitable,  with 
out  actual  seisin,  will  descend  to  the  heirs  of 
tbe  owners,  under  our  statute  of  distribu- 
tions.   Thompson  v.  Sandford,  13  Ga.  238. 

[3]  3.  So  we  are  brought  to  the  point  of 
Inquiry  as  to  tbe  person  or  persons  who  took 
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by  Inheritance  as  beirs  at  law  of  Jobn  T. 
Barney  on  bis  deatb  in  1895.  He  left  no  chil- 
dren, but  a  widow.  TTnder  the  rules  of  In- 
heritance defined  in  Civil  Code  1910,  {  3931 : 

"Upon  the  death  of  the  husband  without  lineal 
descendants,  the  wife  is  his  sole  heir,  and  upon 
the  payment  of  his  debts,  if  any,  may  take  pos- 
session of  his  estate,  without  administration." 

Under  this  statute  the  widow  of  John  T. 
Bumey,  upon  his  death  intestate  witbont 
children,  became  his  sole  heir,  subject  to  the 
iwymoit  of  his  debts,  If  any.  Wiggins  v. 
Blount,  83  Ga.  409.  The  widow  la  not  put  to 
an  election  between  dower  and  a  child's  part, 
where  the  intestate  husband  leaves  neither 
children  nor  those  representing  children,  be- 
cause the  whole  estate'  goes  to  her  as  heir. 
It  Is  only  where  there  are  children  or  repre- 
Bentatlves  of  children  that  the  widow  is  re- 
quired to  afflrmatlvely  elect  a  child's  part 
before  she  can  take  as  heir.  The  deduction 
Is  inevitable  that,  upon  the  death  of  John  T. 
Bumey  without  children  or  representative  of 
children,  bis  widow  Inheritefl  his  entire  es- 
tate, which  included  his  vested  estate  in  re- 
mainder, the  proceeds  of  which  are  the  sub- 
ject-matter of  this  litigation. 

[4]  4.  But  it  is  contended  that  as  the  wid- 
ow of  John  T.  Bumey  has  not  been  heard 
from  since  about  the  year  1895,  and  upon  in- 
quiry at  her  last  hnown  residence  no  trace 
of  her  could  be  found,  she  is  to  be  presumed 
dead,  under  the  rule  that  a  prima  facie  pre- 
sumption of  death  is  raised  in  cases  where 
persons  are  away  from  their  usual  place  of 
resort  and  have  not  been  heard  of  for  seven 
years.  Cofer  v.  Flanagan,  1  Ga.  538,  543. 
Upon  this  presumption  of  death,  and  the  in- 
ability to  find'  any  heirs  of  the  wife  by  dili- 
gent effort,  the  claim  is  made  that  the  moneys 
in  the  hands  of  the  administrator  should  be 
paid  to  the  plaintiffs.  It  is  argued  that,  as 
the  wife  of  John  T.  Bumey  is  presumed  to 
be  dead  and  no  heir  of  hers  can  be  found,  a 
presumption  arises  that  she  left  no  heirs. 
Vlekery  y.  Benson,  26  Ga.  582.  Leaving  no 
heirs,  it  is  arged  that  the  estate  of  her  bus- 
band  must  either  escheat  or  pass  to  the  plain- 
tiffs, and  that  it  cannot  escheat,  because  some 
of  the  plaintiffs  are  blood  relatives  of  the  per- 
son whose  estate  is  being  administered.  The 
facts  present  a  rather  anomalous  situation, 
in  view  of  our  departure  from  the  ancient 
maxim,  "Seisin  a  faclt  stlpitem."  Wheth- 
er the  anomaly  be  actual  or  only  apparent, 
the  following  result,  under  our  law  as  applied 
to  the  facts  of  the  case,  must  be  admitted : 
Whai  John  T.  Bumey  died,  bis  widow  took 
by  inheritance  his  estate,  which  was  that  of 
a  rested  remainder  In  the  land.  And  no  sub- 
sequent administration  on  that  estate  as  be- 
longing to  her  husband  could  deprive  her  of 
her  inheritance.  The  inheritance  was  that  of 
the  widow,  and  ber  subsequent  death  without 
heirs  will  not  serve  to  devolve  her  title  on 
persons  not  related  to  ber  either  by  affinity 


or  consanguinity.  Whether  the  property 
would  escheat  as  proi>erty  of  the  deceased 
wife,  it  is  not  necessary  to  decide;  but  cer- 
tainly the  plaintiffs  are  not  entitled  to  it 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(20    Ga.     App.    44o> 

MASSACHUSETTS  MUT.  LIFE  INS.  CO.  v. 
BOSWELL.     (No.  8396.) 

(Court  of  Appeals  of  Georgia,  IMvision  No.  2. 
June  29,  1917.) 

(SvUaT>u$  6»  the  Court.) 

L  iNsraANCE    «=»e29(l)— Lite   lN8n»AJ«c»— 

Action— Pettiiok. 
The  petition  as  amended  was  not  subject  to 
general  demurrer  or  to  any  of  the  spedal  demur- 
rers interposed. 

[Ed.  Note.— FV>r  other  cases,  see  Insurance, 
Cent  Dig.  {  1575.] 

2.  Insubance    €=3629(2)  —  Life    Inbubancb 
Policies — Condition. 

Under  a  proper  c(Histruction  of  the  contract 
of  insurance,  an  actual  delivery  of  the  policy 
of  insurance  was  not  stipulated  for,  and  it  was 
not  necessary  for  the  plaintiS  to  allege  or  prove 
an  actual  delivery. 

[Ed.  Note. — For  other  cases,  see   Insurance, 
CJent.  Dig.  |  1584.] 

3.  Insusance   €=9 136(4)  —  Life   Poucies  — 
Construction. 

Under  a  proper  construction  of  the  contract 
of  insurance,  there  is  no  requirement  that  the 
insured,  at  the  time  of  the  approval  of  his  ap- 
plication and  of  the  issuance  of  a  policy  of  in- 
surance thereon,  and  at  the  time  of  the  deliv- 
ery of  the  policy,  shall  be  in  the  same  condi- 
tion of  healu  that  he  was  in  when  he  signed  the 
application.  The  only  requirement  as  to  health 
is  that  the  applicant  for  insurance  shall  be  in 
the  same  cMiditioa  of  health  when  the  payment 
of  the  first  premium  on  the  policy  is  made  that 
he  was  in  when  he  made  the  application  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
(Tent  Dig.  i  22&] 

4.  Irsubancb  «=>136(2)— Lot  Policies— Db- 

LIVBBT. 

Under  the  facts  of  the  case,  if  the  policy  of 
insurance  was  not  delivered,  within  the  meaning 
of  the  law,  to  the  applicant  or  his  agent,  <» 
June  1^  1911,  when  the  insurance  company 
approved  the  application,  issued  the  policy,  and 
placed  it  in  the  mails  at  its  home  office  in 
Springfield,  Mass.,  addressed  to  its  agent  at 
Savannah,  Ga.,  to  be  ultimately  delivered  to 
the  applicant  by  another  of  its  agents  at  Thom- 
asville,  Ga.,  it  was  certainly  so  delivered  when, 
during  tiie  lifetime  of  the  insured,  it  reached 
the  hands  of  the  company's  agent  at  Thomas- 
viUe,  Ga. ;  the  first  premium  on  the  policy  hav- 
ing previously  been  paid  on  the  date  on  which 
the  application  was  made,  and  nothing  remain- 
ing to  be  done  by  the  insured  before  he  waa 
entitled  to  the  possession  of  the  policy. 

[E)d.  Note.— For  other  casesi^  see  Insurance, 
C^t  Dig.  U  220,  221,  226,  ^.] 

6.  Instjbawce  «=»666(2)— Lrre  PouoiES— Ao. 

TIONS — Evidence. 
It  is  not  shown  that, any  material  error  oc- 
curred upon  the  trial,  and  the  evidence  author- 
ized the  verdict 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1709.] 
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Error  from  Superior  Court,  Thomas  Coun- 
ty ;   W.  E.  Thomas,  Judge. 

Action  by  Mrs.  M.  A.  Boswell  against  the 
Massachusetts  Mutual  Life  Insurance  Com- 
pany. There  was  a  Judgment  for  plaintiiS, 
and  defendant  brings  error.    Affirmed. 

(^Byme,  Hartridge  &  Wright,  of  Savannah, 
and  Theodore  Titus,  of  Thomasvllle,  for 
plaintitr  in  error.  Pope  &  Bennet,  of  Albany, 
for  defendant  In  error. 

BROYIiES,  P.  J.  Mrs.  Boswell  brought 
suit  against  the  Massachusetts  Mutual  Ldfe 
Insurance  Company  on  a  policy  of  insurance 
on  the  life  of  her  husband,  William  H.  Bos- 
well, in  whidi  she  was  named  as  the  bene- 
ficiary. The  salient  facts  in  the  case  ap- 
pear to  be  as  follows:  William  H.  Boswell,  a 
resident  of  Meigs,  Ga.,  June  8,  1911,  made 
application  to  the  defendant  Insurance  com- 
pany for  a  policy  of  insurance  upon  his  life 
for  the  sum  of  |8,000.  The  application  was 
taken  by  A.  Bennett,  the  local  agent  of  the 
company  residing  at  Thomasvllle,  Ga.,  and 
was  sent  by  Bennett  to  W.  J.  Harty,  gen- 
eral manager  of  the  company  for  South 
Georgia,  residing  in  Savannah,  6a.,  who  In 
turn  forwarded  the  application  to  the  com- 
pany at  its  home  office  In  Sprlugfield,  Mass. 
On  June  16,  1911,  the  company  approved  the 
application  and  issued  a  policy  of  insurance 
thereon,  and  placed  it  In  the  maUs  in  Spring- 
field, Mass.,  directed  to  their  agent,  William 
J.  Harty,  at  Savannah,  Ga.  The  policy  was 
received  by  Harty  at  Savannah  on  June  19, 
1011.  Harty  mailed  the  policy  to  A.  Bennett, 
the  company's  agent  at  Thomasvllle,  Ga., 
who  received  it  on  the  morning  of  June  20, 

1911.  The  insured,  William  H.  Boswell,  died 
between  7  and  8  o'dock  upon  the  evening 
of  June  20,  1911.  He  was  taken  sick  about 
June  12,  1911,  and  never  recovered.  Sent 
with  the  policy,  and  folded  therein,  was  a  re- 
ceipt for  the  first  premium,  signed  by  the 
secretary  of  the  company,  which  stated  that 
the  receipt  was  not  valid  unless  countersign- 
ed by  William  J.  Harty,  ntanager.  This  re- 
ceipt was  countersigned  by  Harty,  who  in 
turn  stamped  thereon  the  following  indorse- 
ment "Not  valid  unless  countersigned  by  A. 
Bennett."  This  receipt,  so  countersigned, 
was  sent  by  Harty  along  with  the  policy  to 
Bennett  at  Thomasvllle.  The  receipt  was 
never  countersigned  by  Bennett  or  delivered 
by  him  to  the  applicant.  The  policy  of  In- 
surance was  not  delivered  to  the  applicant  or 
to  any  one  for  him  by  Bennett,  but  was  re- 
turned, together  with  the  receipt  by  Bennett 
to  Harty  at  Savannah,  who  forwarded  both 
documents  to  the  company  at  its  home  office. 
Prior  to  the  trial  Bennett,  the  local  agent  of 
the  company,  died.  The  contract  of  insur- 
ance was  entirely  prepared  by  the  insurance 
company.  The  policy  provided  that  the  In- 
surance began  June  8,  1911,  and  that  the  next 
annual  premium  would  be  due  on   June  8, 

1912.  On  June  22, 1911,  the  son-in-law  of  the 


deceased  applicant  wrote  a  letter  to  the  de- 
fendant company,  in  which  he  stated  that: 

"The  premium  on  this  policy  was  in  hand 
ready  to  be  paid,  on  delivery  of  the  same." 

By  amendment  to  the  petition  it  was  al* 
leged  that: 

"At  the  time  of  makms  said  application  for 
life  insurance  the  said  W.  H.  Boswell  did  pay 
to  A.  Bennett,  the  agent  of  the  defendant,  the 
sum  of  $626.61  by  executing  and  delivering 
to  the  said  B«inett,  as  agent  of  the  defendant, 
at  Meigs,  Ga.,  a  promiBsory  note  for  tliat 
amount,  with  interest,  the  exact  due  date  there- 
of plaintiff  is  unable  to  aver,  for  the  reason 
that  that  was  known  only  to  said  Boswell  and 
the  said  defendant,  and  said  Boswell  la  now 
dead,  and  the  knowledge  rests  peculiarly  with 
the  defendant,  but  plaintiff  avers  that  said  note 
was  duly  acceptea  by  said  defendant,  acting 
through  said  Bennett,  as  cash,  and  said  insured 
was  then  and  there  in  the  same  condition  ot 
health  as  when  said  application  was  given." 

The  defendant  was  notified  to  produce  this 
note,  and  answered  that  it  did  not  have  It. 

[1]  1.  It  Is  argued  by  counsel  for  the  plain- 
tifr  In  error  that  the  general  demurrer  to 
the  petition  should  have  been  sustained  be- 
cause: First,  the  petition  showed  that  no  ac- 
tual delivery  of  the  policy  was  ever  made  to 
the  insured  or  his  agent,  and  thECt  the  con- 
tract of  insurance  contemplated  and  required 
such  a  delivery;  and,  second,  that  the  peti- 
tion failed  to  allege  that  the  Insured,  when 
the  policy  was  delivered  Ot  It  was  ever  de- 
livered. In  contemplation  of  law),  was  then 
in  the  same  condition  of  health  that  he  was 
in  when  he  made  the  application  for  the  in- 
surance, and  that  under  the  contract  of  In- 
surance such  an  allegation  was  necessary. 
Both  of  these  questions  Involve  a  considera- 
tion of  the  terms  of  the  contract  of  insur- 
ance, which  we  will  discuss  a  little  later. 

[2-4]  2.  Under  our  view  of  the  case  there 
are  three  controlling  questions  therein,  two 
of  law  and  one  of  fact,  to  wit:  First,  Did  tlie 
contract  of  insurance  provide  for  an  actual 
delivory  of  the  policy  of  insurance?  Second, 
Did  it  stipulate  that  the  insured,  at  the  time 
when  his  application  for  insurance  was  ap- 
proved by  the  company  and  a  policy  of  in- 
surance was  issued  thereon,  and  at  the  time 
of  the  delivery  (whether  actual  or  construc- 
tive) of  the  policy,  should  be  In  the  same  con- 
dition of  health  that  he  was  in  when  he 
signed  the  application?  Or  was  the  provision 
as  to  health  merely  that  at  the  time  of  the 
payment  of  the  first  premium  on  the  policy 
he  should  be  in  the  same  condition  of  health 
that  he  was  in  when  he  signed  the  applica- 
tion? And,  third,  Was  the  first  premium  on 
the  policy  paid  when  the  apidlcatlon  was 
signed?  (There  was  no  contention  that  it 
was  paid  at  any  other  time.)  The  applica- 
tion contained  the  following  stipulation: 

"I  agree  that  the  insurance  hereby  applied  for 
shall  not  be  in  force  until  the  acceptance  and 
approval  of  this  application  by  the  company  at 
its  home  office,  the  delivery  of  the  policy  to  me 
or  my  agent,  and  the  payment  ot  the  first  premi- 
um  as  required  therein  during  my  present  con- 
dition of  health ;  and  that  upon  such  delivery 
said  policy  shall  be  considered  as  having  l>econic 
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effectiTe  npon  the  date  stipulated  in  the  policy 
as  the  date  on  which  the  Insarance  begins." 

It  will  be  seen  that  this  stipulation  does 
not  require  an  "actual"  delivery  of  the  pol- 
icy, and,  therefore,  under  the  ruling  in  New 
Tork  Life  Insurance  Ck>.  r.  Babcock,  101  Ga. 
67,  30  8.  m  2T3,  42  L.  a  A  88,  69  Am.  St. 
Bep.  134,  such  a  delivery  was  not  necessary. 
Cnder  that  decision,  even  if  there  was  not  a 
delivery  of  the  policy,  in  uontemplation  of 
law,  when  the  Insurance  company  approved 
Boswell's  application,  issued  a  policy  of  in- 
surance thereon,  and  placed  It  in  the  mails 
addressed  to  its  agent  at  Savannah,  6a.,  to 
be  ultimately  delivered  by  another  of  its 
agents'  at  ThomasvlUe,  6a.,  there  was  in  our 
opinion  such  a  constructive  delivery  when 
the  policy  reached  the  hands  of  the  latter 
agent,  during  the  lifetime  of  the  Insured; 
the  iirst  premium  on  the  policy  having  been 
paid  on  the  same  day  that  the  application 
was  made,  and  nothing  remaining  for  the  In- 
sured to  do  before  he  was  entitled  to  the 
possession  of  the  policy.  This  ruling  is  not 
affected  by  the  fact  that  there  was  inclosed 
with  the  policy  a  receipt  by  the  company 
tor  the  payment  of  the  first  premium,  which 
receipt  was  not  valid  imtil  countersigned  by 
the  agent  at  Thomasvllle,  and  by  the  f  urtlier 
fact  that  this  agent  did  not  countersign  it, 
but  returned  It  and  the  policy  to  the  com- 
pany. As  was  said  by  the  Supreme  Court  in 
the  Babcock  Case,  supra: 

"If  the  delivery  was  not  complete  when  the 
policy  was  mailed,  it  certainly  became  so  when 
It  reached  the  hands  of  the  local  agent  during 
the  lifetime  of  the  applicant,  and  while  he  was 
in  good  health.  Construing  this  act  of  the 
company  in  transmitting  the  policy  to  the  agent. 
In  the  fight  of  this  contract,  it  necessarily  fol- 
low*, in  the  absence  of  any  proof  to  the  con- 
trary, that  the  agent  received  the  policy  charged 
with  no  other  duty  except  to  hand  it  uncondi- 
tionally to  the  applicant.  If  this  be  true,  the 
possession  of  the  agent  was  the  possession  of 
the  applicant,  and  while  in  the  hands  of  the 
agent  the  policy  was  simply  held  by  him  on 
deposit,  or  in  trust  for  its  real  owner.  This 
owner  had  a  right  to  demand  possession  of  it. 
Upon  refusal,  he  could  have  recovered  it  by  an 
action  of  trover.  Conceding  this  right,  we  can- 
not see  how  death  can  rob  the  beneficiary  of 
her  rights  under  the  contract." 

It  will  be  noted  that  the  Insurance  contract 
in  the  Babcock  Case  required  that  the  de- 
livery of  the  policy  should  be  made  while  the 
Insured  was  in  good  health,  while  in  the 
Instant  case,  as  we  shall  hereafter  show, 
there  was  no  such  requirement  When  the 
policy  was  received  by  the  agent  of  the  com- 
pany at  Thomasvllle,  the  Insured  having  al- 
ready paid  the  first  premium  thereon,  and 
there  remaining  nothing  more  for  him  to  do 
before  he  was  entitled  to  the  possession  of  the 
policy,  and  the  contract  of  insurance  not  re- 
quiring that  at  the  time  of  the  delivery  of 
the  policy  he  should  be  In  good  health,  or  in 
the  same  condition  of  health  that  he  was  In 
when  he  made  the  application,  he  was  en- 
titled to  the  immediate  possession  of  the 
policy,  and  It  was  the  duty  of  the  agent  at 
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Thomasvllle  to  Immediately  countersign  the 
receipt  for  the  premium,  and  to  deliver  the 
policy;  and  the  fact  that  he  failed  to  per- 
form this  duty  cannot  inure  to  the  benefit 
of  the  defendant  company,  nor  Injuriously 
affect  the  rights  of  the  insured.  As  said  by 
Chief  Justice  Simmons,  In  Alston  v.  Green- 
wich Insurance  Co.,  100  6a.  282,  286,  29  S. 
E.  266,  267: 

"The  contraxit  had  been  made  and  agreed  np- 
on between  it  [the  insurance  company]  and 
Alston  who  had  paid  the  consideration  therefor; 
it  was  therefore  a  good  contract,  a  valid  policy, 
whether  it  was  delivered  to  Alston  or  was  still 
in  the  hands  of  the  agent.  Civil  Code,  §  2089 
[Parks  Ann.  Code,  {  2470].  Alston  was  there- 
fore entitled  to  the  policy,  and  the  agent  had 
no  right  in  law  to  withhold  it.  The  knowledge 
on  his  part  that  Alston  bad  violated  one  of  the 
conditions  of  the  policy  by  increasing  the  risk 
of  the  company  would  not  have  authorized  him 
to  refuse  to  dehver  it  upon  Alston's  demand.  It 
was  his  duty  to  deliver  it." 

In  addition  to  these  authorities,  see,  also. 
Civil  Code,  S§  2470,  2499;  Fireman's  Fund 
Insurance  Co.  v.  Pekor,  106  Ga.  1,  31  S.  B. 
779;  Cooke  on  Life  Insurance.  43;  1  Joyce 
on  Insurance,  gg  91,  05,  and  the  other  au- 
thorities cited  in  the  Babcock  Case. 

As  to  the  second  questicn :  It  is  clear  to 
us  that,  when  properly  construed,  the  above 
quoted  stipulation  In  the  application  means, 
so  far  as  the  health  of  the  applicant  is  con- 
cerned, merely  that  at  the  time  of  paying 
the  first  premium  on  the  policy  he  must  be  in 
the  same  state  of  health  that  he  was  in  when 
he  signed  the  application.  The  stipulation, 
as  will  be  noticed,  is  contained  In  one  single 
sentence,  comprising  four  clauses.  The  first 
three  clauses  are  set  apart  by  commas,  and 
the  last  clause  by  a  semicolon.  The  words, 
"during  my  present  condition  of  health,"  oo 
cur  only  once  in  the  whole  sentence,  and  are 
found  in  the  following  clause: 

"And  the  payment  of  the  first  premium  as 
required  therein  during  my  present  condition  of 
health." 

Considering  the  way  the  sentence  Is  writ- 
ten and  punctuated,  the  correct  grammatical 
construction  would  seem  to  be  that  these 
words,  "during  my  present  condition  of 
health,"  apply  to  and  modify  the  other  words 
of  the  clause  only  in  which  they  appear,  to 
wit,  "and  the  payment  of  the  first  premium 
as  required  therein."  It  Is  true  that  the  in- 
surance policy  states  that  the  first  premium 
"Is  payable  upon  delivery  of  this  policy,"  but  It 
is  also  true  that  under  another  provision  of 
the  policy  premiums  can  be  paid,  under  cer- 
tain conditions,  on  or  before  the  date  they 
are  due.  And  this  ambiguity  In  the  policy 
under  the  well-settled  rule  of  law  must  be 
construed  In  favor  of  the  Insured.  However, 
If,  notwithstanding  the  arrangement  of  the 
clauses  In  the  sentence  and  the  punctuation 
of  the  same,  the  words,  "during  my  present 
condition  of  health,"  could  be  construed  as 
applying  to  and  modifying  the  other  clauses 
in  the  sentence,  such  a  construction  could  not 
be  adopted,  for  It  would  be  construing  an 
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ambiguous  stipulation  In  an  insurance  con- 
tract most  favorably  for  the  insurer  and 
most  unfavorably  against  the  insured,  which 
is  exactly  the  reverse  of  the  lav?.  This  prop- 
osition is  so  well  settled  that  we  deem  it 
superfluous  to  cite  authorities  upon  it  It 
will  be  remembered  that  in  this  case  the  rec- 
ord discloses  that  the  contract  of  insurance 
was  prepared  entirely  by  the  insurance  com- 
pany. 

We  are  not  unmindful  that  a  different  con- 
Btruction  has  been  given  this  same  stipula- 
tion by  the  Supreme  Court  of  Alabama,  in 
Massachusetts  Mutual  Life  Insurance  Co.  v. 
Crenshaw,  186  Ala.  460,  66  South.  65,  and 
while  it  Is  with  some  diffidence  that  we  ven- 
ture to  disagree  with  a  court  of  such  high 
standing,  the  well-settled  rule  of  law  as  to 
the  construction  of  insurance  contracts  forces 
ns  to  do  so. 

[S]  The  remaining  controlling  question  is: 
Was  the  first  premium  on  the  policy  paid 
when  the  application  for  the  insurance  was 
made?  If  not  paid  then,  it  was  not  paid  at 
all.  Upon  the  trial  the  plaintiff  Introduced 
two  witnesses  whose  evidence  tended  to  show 
that  upon  the  same  day  that  Boswell  signed 
the  application  for  insurance  he  gave  the 
local  agent  of  the  defendant  company  at 
ThomasvIUe,  who  had  procured  the  applica- 
tion, a  note  for  the  full  amount  of  the  first 
premium  on  the  policy.  This  evidence,  while 
vague  and  indefinite,  and  not  altogether  satis- 
factory, we  are  not  prepared  to  say  had  no 
probative  value  whatever,  as  is  insisted  by 
counsel  for  the  plaintiff  in  error.  While 
these  witnesses  did  not  read  the  note,  and 
did  not  know  who  was  the  payee  named 
therein,  or  the  time  the  note  was  to  run, 
they  testified  positively  and  without  contra- 
diction, in  substance,  that  on  or  about  the 
day  Boswell  signed  the  amplication,  the  in- 
sured and  the  agent  of  the  defendant  com- 
pany were  In  a  store  discussing  the  subject 
of  insurance ;  that  the  insured  sat  down  and 
wrote  on  a  paper ;  that  he  handed  this  pai)er 
to  the  agent,  saying,  "Here  is  the  note  for  the 
full  amount  of  the  first  premium,"  and  that 
the  agent  placed  this  paper  in  a  folder  and 
put  it  in  his  pocket.  This  evidence,  with  the 
legal  deductions  and  inferences  arising  there- 
from, was,  in  our  opinion,  sufilclent  to  au- 
thorize the  Jury  to  find  that  on  the  same  day 
that  Boswell  signed  the  application  for  in- 
surance he  paid  the  first  premium  thereon, 
by  giving  to  the  agent  of  the  insurance  com- 
pany a  negotiable  valid,  promissory  note, 
signed  by  him,  and  payable  to  the  agent 
of  the  Insurance  company,  for  the  full 
amount  of  the  first  premium  on  the  policy  of 
insurance.  Under  such  circumstances,  the 
Jury  were  authorized  to  find  also,  in  the  ab- 
sence of  any  evidence  of  the  contrary,  that 
the  agent  had  authority  to  receive  this  note 
as  the  payment  for  the  first  premium  on  the 
policy,  especially  since  the  policy  did  not  re- 


quire that  this  premium  should  be  paid  in 
cash,  and  provided  that: 

"Premiums  are  payable  in  advance,  on  or  be- 
fore the  date  when  due,  at  the  home  office,  or 
to  the  agent  or  cashier  holding  the  company's 
official  receipt  therefor  signed  by  the  president, 
or_  a  vice  president,  or  the  secretary,  which  re- 
ceipt shall  not  be  valid  unless  countersigned  by 
said  agent  or  cashier." 

Under  the  view  we  have  of  the  case,  no 
material  error  occurred  upon  the  trial.  The 
admission  of  the  testimony  c<Hnplalned  of 
was  not  erroneous  for  any  reason  assigned. 
While  it  was  weak  and  vague,  it  had  some 
probative  value,  and  was  admissible  for  what 
it  was  worth. 

The  charge  of  the  Judge  fully  and  fairly 
presented  the  law  of  the  case  and  the  con- 
tentions of  the  parties,  and  in  one  particular 
was  more  favorable  to  the  defendant  than  the 
law  allowed,  as  he  erroneously  instructed  the 
jury  that  before  the  plaintiff  could  recover, 
it  must  appear  that  the  policy  was  delivered 
to  the  insured  or  his  agent  during  the  con- 
dition of  health  whch  he  enjoyed  when  he 
made  the  application  for  insurance.  None  of 
the  excerpts  from  the  charge,  excepted  to, 
contain  material  error." 

The  evidence  as  a  whole  authorized  the 
verdict.  It  is  true  that  there  was  some  evi- 
dence contradicting  the  statements  of  the  In- 
sured in  his  application,  as  to  his  condition 
of  health,  especially  by  physicians  who  testi- 
fied that  the  applicant  had  previously  had 
heart  and  liver  troubles.  The  evidence,  how- 
ever, did  not  disclose  that  the  applicant  him- 
self knew  that  he  had  been  so  affected,  or 
that  he  had  knowingly  or  intentionally  made 
any  material  misrepresentations  in  his  ap- 
plication about  the  condition  of  his  health. 
The  evidence  on  the  question  as  to  whether 
the  first  premium  had  ever  been  paid  possi- 
bly authorized  a  finding  that  it  had  not,  but 
it  also  authorized  a  finding  that  It  had;  and, 
as  the  Jury's  finding  upon  that  point  has 
been  approved  by  the  trial  Judge,  that  ques- 
tion has  been  finally  determined. 

Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(20  Ga.  App.  416) 
MIARSHALL  v.   STATE.     (No.  8867.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Jane  29,  1917.) 

(SyVahut  ly  the  Court.) 

1.  Cbiminal  Law  $=>137— Chanqk  of  Vewub 

— Motion— Evidence. 
Where  a  petition  for  change  of  venue  is  pre- 
sented to  a  judge  of  the  superior  court  whose 
term  of  office  is  about  to  expire,  and  who  veri- 
fies the  brief  of  evidence  adduced  at  the  hear- 
ing thereof,  and  continues  the  motion  or  passes 
it  to  his  successor  in  office  for  consideration, 
the  judge  who  at  a  subsequent  time  considers 
the  motion,  in  the  absence  of  any  testimony  in 
behalf  of  the  movant  or  the  state  tending  to 
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ihow  tliat  conditions  have  changed  since  the 
time  of  the  original  hearing  or  the  time  irhen 
the  original  evidence  was  adduced,  should  pass 
upon  the  motion  in  the  light  of  the  record  as 
presented  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  253.] 

2.  OEnnNAL  Law  «=»134(4)  —  Chanok  or 
Ventjb— Thbeats  of  Violence— Evidence. 
The  trial  judge,  in  passing  upon  the  motion 
in  this  case,  did  not  indicate  any  doubt  that  at 
the  time  the  evidence  before  him  was  taken  it 
was  sufficient  to  require  the  grant  of  the  mo- 
tion; and  in  the  opinion  of  this  court  the  evi- 
dence both  authorized  and  required  a  change  of 
venue. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §  243.] 

Error  from  Superior  Court,  Irwin  County ; 
D.  A.  R.  Cmm,  Judge. 

Wiley  Marshall  was  Indicted  for  murder, 
and  from  the  denial  of  his  motion  for  a 
change  of  venue  he  brings  error.  Cause 
transferred  by  Supreme  Court  to  Court  of 
Appeals.    Judgment  reversed. 

H.  J.  Quincey,  Melvin  Meeks,  and  Walter 
M.  Rogers,  all  of  Ocilla,  for  plaintiff  in  error. 
J.  B.  Wall,  SoL  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  and  H.  E.  Oxford,  of  Ocil- 
la, for  the  State. 

WADE,  C.  J.  At  the  October  term,  1916, 
of  the  superior  court  of  Irwin  county  Wiley 
Marshall  was  indicted  for  the  murder  of  one 
C.  B.  Jeffries,  alleged  to  have  been  committed 
on  September  2,  1016.  On  October  26,  1916, 
the  defendant  filed  his  application  for  a 
diange  of  venue,  in  which  he  set  forth  that 
he  was  an  old  negro  who  had  resided  in  the 
county  of  Irwin  about  10  or  12  years  only, 
and  during  that  time  had  lived  largely  apart 
from  the  general  public,  among  his  negro 
friends,  without  acquiring  any  extended  ac- 
quaintance with  the  white  population  of  the 
county,  or  even  of  the  community  In  which 
he  lived ;  wheretis  the  deceased,  Jeffries  was 
a  white  man  who  had  resided  for  many  years 
in  the  said  county,  where  he  was  weU  and 
favorably  known,  and  where  he  had  a  great 
number  of  influential  friends  and  relatives, 
and  where  he  was  in  fact  both  popular  and 
prominent.  He  alleged  further  that  ever 
since  the  commission  of  the  homicide  continu- 
ous and  numerous  threats  had  been  made 
by  citizens  of  Irwin  county  to  lynch  him  in 
the  event  he  should  ever  be  brought  back  to 
the  county  of  Irwin  from  the  county  of  Crisp, 
where  he  was  then  conflned  as  a  prisoner  In 
the  common  jail  at  Cordele,  and  that  bis  life 
would  be  in  grave  danger  because  of  mob 
violence  if  he  should  be  brought  into  the 
coonty  of  Irwin  for  trial  from  his  present 
place  of  safety.  He  further  set  forth  that  im- 
mediately after  the  commission  of  the  homi- 
cide he  went  to  the  home  of  a  white  man, 
who  at  his  request  telephoned  the  sheriff  of 
the  County  of  Irwin  to  inform  the  sheriff 
where  he  was,  and  that  he  was  ready  to  place 


himself  in  the  legal  custody  of  that  officer,  to 
abide  the  consequences  of  bis  acts  and  to 
escape  mob  violence,  and  upon  the  arrival  of 
the  sheriff  in  response  to  this  message  he  de- 
livered himself  up  to  the  oflicer,  who  at  once 
placed  him  in  an  automobile  and  promptly 
conveyed  him  to  the  town  of  Oslerfleld,  in 
Irwin  county,  -and  there  the  sheriff  procured 
his  brother  to  convey  the  defendant  safely  to 
the  common  jail  at  Cordele  in  the  county  of 
Crisp,  to  escape  the  danger  of  threatened  mob 
violence,  and  the  defendant  was  so  convey- 
ed to  said  Jail.  The  petition  further  alleged 
that  the  defendant  was  only  kept  from  the 
hands  of  a  mob  of  citizens  of  Irwin  county 
by  the  immediate  action  of  the  sheriff  in  thus 
quickly  conveying  him  to  a  place  of  safety 
without  the  limits  of  said  county,  and  that 
under  the  conditions  which  still  existed  at 
the  time  his  petition  for  a  diange  of  venue 
was  filed  (which  conditions  would  still  elist 
at  the  trial  of  the  case  if  be  were  tried  In  the 
county  of  Irwin),  even  should  be  make  good 
his  defense  against  the  charge  preferred  in 
the  indictment,  and  be  discharged  or  receive 
a  sentence  other  than  death,  tie  would  im- 
mediately be  lynched. 

In  an  amendment  to  his  application  the  der 
fendant  further  set  out  that  on  the  night  of 
the  homicide  a  large  number  of  friends  and 
relatives  of  the  deceased  formed  themselves 
Into  a  mob  and  scoured  the  locality  in  and 
around  the  scene  of  the  homicide,  searching 
for  the  defendant,  with  the  avowed  intention 
and  purpose  of  lynching  him  should  he  be 
apprehended,  and  that  the  purpose  of  the  mob 
was  frustrated  only  by  the  hasty  and  im- 
mediate action  of  the  sheriff  of  Irwin  county 
in  conveying  the  defendant  to  Oslerfleld,  some 
fifteen  miles  away,  and  there  placing  him  on 
a  train  for  Cordele,  Qa.,  to  be  consigned  to 
the  common  jail  at  that  place  for  safe-keep- 
ing ;  that  the  place  where  the  defendant  de- 
livered himself  up  to  the  sheriff  was  only  two 
or  three  miles  from  Ocilla,  the  county  seat 
of  Irwin  county,  but  the  sheriff  did  not  take 
the  defendant  to  Ocilla  either  for  imprison- 
ment or  to  be  from  thence  omveyed  to  a 
place  of  safe-keeping,  because  of  the  fear 
entertained  by  the  sheriff  that  mob  violence 
against  the  defendant  would  follow.  The 
amendment  suggested  that  In  the  event  the 
defendant  should  be  returned  to  the  county 
of  Irwin  for  trial  and  should  receive  at  such 
trial  a  sentence  less  than  death,  and  the 
friends  and  relatives  of  the  deceased  should 
attempt  to  lynch  him  or  do  other  bodily  harm 
to  him,  the  sheriff  of  the  county  would  be 
unable  to  prevent  the  lynching  or  injury  of 
the  defendant,  since  there  were  no  available 
state  militia  or  troops  that  could  be  called  to 
his  assistance  as  contemplated  by  law  to  pre- 
vent bodily  harm  to  the  defendant;  the 
troops  being  then  absent  from  the  state  in 
the  service  of  the  general  government. 

Evidence  waa  submitted  from  several  wit- 
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nesses  to  sustain  the  charge  that  on  the  night 
after  the  homicide  oocurred  Intense  excite- 
ment existed,  and  threats  olS  lyndilng  were 
made  by  many,  and  that  a  number  of  persons 
were  seeking  the  defendant,  and  iMsslbly  or 
even  probably  would  hare  taken  his  life  had 
they  succeeded  In  capturing  him  at  that  time. 
It  was  further  shown  that  Immediately  after 
he  had  been  placed  under  arrest  the  sheriff 
conveyed  him  out  of  the  county  because  of 
fear  that  violence  would  foUow  If  he  should 
be  Incarcerated  In  the  county  Jail  of  Irwin 
county. 

The  following  affidavits  were  introdaced 
In  behalf  of  the  defendant  and  movant: 
C.  A.  Wallier  by  affidavit  testified: 
"Am  a  citizen  of  Irwin  county,  residiiiK  in 
Odlla  for  the  past  nine  years;  know  Cord  Jef- 
fries, for  wiiose  alleged  murder  one  Wiley 
Marshall  has  been  indicted  by  grand  jury  of 
Irwin  county ;  said  Jeffries  was  a  man  who  had 
quite  a  number  of  friends  over  the  county,  es- 
pecially in  the  community  in  which  he  lived ; 
have  heard  more  or  less  comment  as  to  the  ad- 
visability of  bringing  Wiley  Marshall  back  to 
Irwin  county  to  be  tried.  While  I  think  there 
would  be  no  disturbance,  or  vi<dence  done  to 
said  Wiley  Marshall  if  he  were  brought  back, 
tried,  and  found  guilty,  and  hanged  forthwith, 
yet  believe  that  if  he  were  tried  and  acquitted, 
9r  should  be  found  guilty  of  an  offense  the  pen- 
alty for  which  is  less  than  death,  there  would  be 
a  probability  of  his  being  lynched." 

William  Henderson  by  proper  affidavit  tes- 
tified: 

"Am  a  resident  of  the  county  of  Irwin,  and 
have  been  for  many  years  past;  am  well  ac- 
qaaioted  with  the  people  generally  all  over  said 
county,  also  well  acquainted  with  the  general 
sentiment  of  the  people  all  over  said  county; 
have  talked  to  and  heard  quite  a  few  people  talk 
of  the  death  of  Cord  Jeffries  since  on  or  about 
the  2d  day  of  September,  1916,  and  concerning 
the  safety  of  Wiley  Marshall,  the  alleged  mur- 
derer of  said  Cord  Jeffries,  if  he  should  be  re- 
turned to  the  county  of  Irwin  for  trial.  The 
sentiment  of  the  people,  and  especially  of  the 
close  friends  and  relatives  of  said  Cord  Jeffries, 
is  very  strong  against  the  said  WUey  Marshall. 
There  is  a  strong  current  of  opinion  that  if 
the  said  Wiley  MlarshaU  should  be  returned  to 
the  county  of  Irwin  and  tried  upon  the  charge 
of  murder  of  the  said  Cord  Jeffries,  and  should 
receive  at  said  trial  any  other  sentence  or  pun- 
ishment less  than  the  death  penalty,  he  would 
be  lynched  at  the  hands  of  a  mob  if  his  body 
could  possibly  be  obtained,  and  that  much  trou- 
ble would  be  had  in  preventing  his  being  lynch- 
ed, if  in  fact  his  lynching  could  be  prevented." 

Testimony  as  to  the  prominence  and  popu- 
larity of  the  deceased,  and  as  to  the  probabili- 
ty that  the  defendant  would  have  been  lynched 
bad  he  been  captured  on  the  night  after  the 
homicide,  was  given  by  witnesses  for  the  state, 
who,  together  with  other  witnesses  introduced 
in  behalf  of  the  state,  asserted  the  opinion 
that  there  was  at  the  time  they  gave  their  tes- 
timony no  danger  of  mob  violence  should  the 
defendant  be  returned  to  Irwin  county,  and 
there  tried  and  acquitted,  or  convicted  and  a 
penalty  less  than  death  Imposed  upon  him. 
The  movant  introduced  a  witness  who  testified 
that  he  doubted  if  the  accused  would  be  safe 
from  violence  or  attempted  violence  if  brought 
back  to  Irwin   county  and  tried,  and  this 


witness  said  that  he  bad  heard  threats  the 
nl^t  before  frc»n  one  man.  The  ordinary 
of  the  county  testified  that  he  did  not  know 
whether  the  defendant  could  be  brought  back 
to  Irwin  county  and  receive  a  sentence  of  20 
years  or  less  than  death  and  be  safe  from 
mob  violence  or  attempted  violence^  but  ad- 
mitted that  be  may  have  stated  to  one  of 
the  witnesses  for  the  movant  the  day  before 
that  he  had  reason  to  apprehend  that  the  de^ 
fendant  might  receive  bodily  harm,  but  he 
stated  that  he  had  further  said  that  it  was 
not  necessary  to  get  a  change  of  venue. 

The  application  (or  change  of  venue  was 
made,  with  the  evidence  attached,  to  Hon. 
Walter  F.  George,  then  Judge  of  the  superior 
courts  of  the  Cordele  Judicial  Circuit  Judge 
George  resigned  his  position  as  Judge  of  the 
Cordele  circuit  to  enter  upon  his  duties,  on 
January  1,  1917,  as  a  member  of  thto  court 
(tliough  he  is  not  presiding  In  this  case),  and 
before  the  expiration  of  his  term  of  office  be 
entered  up  the  following  order; 

"State  of  Georgia  v.  Wiley  MaiBhaU. 
"Indictment    for    Mnrdfer    in    Irwia    Superior 

Court.    Petition  and  Motion  for  Chance  of 

Venue,  at  October  Term,  1016. 
"I,  W.  F.  George,  do  hereby  certify  that  dor- 
mg  the  month  of  October,  1916,  I  was  the  duly 
constituted  presiding  judge  of  the  superior 
court  of  Irwin  county;  that  the  petition  and 
motion  above  stated  was  duly  made  by  the  said 
defendant,  Wiley  Marshall,  at  the  October  term, 
1916,  of  said  court.  I  further  certify  that  evi- 
dence, both  oral  and  by  affidavit,  was  introduced 
by  the  petitioner  and  movant,  and  also  by  the 
state,  on  said  motion,  October  26,  1916;  that 
said  evidence  was  by  agreement  of  counsel 
transcribed  by  the  official  stenographer  in  brief 
form  rather  than  in  narrative  form.  I  do  here- 
by further  certify  that  the  attached  and  fore- 
going is  the  true  and  correct  official  brief  of  the 
oral  and  affidavit  evidence  introduced  before 
me  in  said  cause,  both  by  the  petitioner  and 
movant  as  well  as  by  the  state,  and  the  same 
fully  and  accurately  sets  forth  all  the  material 
evidence  introduced  either  by  the  movant  or 
state  touching  said  motion,  and  the  same  is 
hereby  unqualifiedly  approved  by  me  as  a  cor- 
rect brief  of  such  evidence.  Having  in  con- 
templation the  early  termination  of  my  term 
of  office  as  such  presiding  judge,  and  there  be- 
ing no  term  of  Irwin  superior  court  before  the 
date  of  my  resignation,  I  did  not  pass  upon  said 
petition  and  motion  for  change  of  venue,  but 
passed  the  same  over  together  with  the  record 
in  said  matter,  including  the  said  official  brief 
of  the  evidence  hereto  annexed  in  said  cause,  to 
my  successor  in  office,  Hon.  D.  A.  B.  Crum,  for 
his  consideration. 

"In  witness  whereof  I  hereunto  set  my  hand 
and  seal.  W.  F.  George." 

Hon.  X>.  A.  It.  Crum  succeeded  Judge  George 
as  Judge  of  the  superior  courts  of  the  Cordele 
circuit,  and,  the  motion  for  a  change  of  venae 
having  been  brought  to  his  attention,  he 
passed  the  following  order  on  April  25,  1917: 

"State  of  Georgia  v.  Wiley  Marshall. 
"Indictment    for    Murder    in    Irwin    Superior 

Court.    Motion  by  Defendant  for  Chance  <tt 

Venue  Filed  October  24,  1916. 
"The  above-stated  motion  for  change  of  venue 
is  brought  before  me  for  the  first  time  this  day. 
I  understand  the  facts  to  be  that  this  motion 
for  change  of  venue  was  submitted  to  bis  honor 
Walter  F.  George,  former  judge  of  the  snpoior 
court  of  this  coun^,  whose  term  of  office  expired 


Digitized  by 


Google 


Ga.) 


MARSHALL  v.  STATE 


101 


Jannary  1,  1017,  shortly  after  tbe  same  was 
made;  that  he  heard  evidence  on  snch  motion, 
and  the  same  has  been  reduced  to  writing,  and 
is  now  a  part  of  the  record  of  this  motion;  that 
said  motion  was  never  passed  upon  by  his  honor 
Judge  George,  and  the  same  has  never  been  read 
by  myself,  it  never  having  been  brought  before 
me  by  any  one  connected  with  the  case.  As  I 
understand,  motions  for  change  of  venue  on 
the  ground  as  stated  in  this  motion  relate  to 
the  present,  and  not  to  the  past  For  these 
reasons,  and  the  fact  there  is  no  evidence  .be- 
fore tbe  court,  other  than  that  which  relates  to 
the  time  at  which  it  was  taken,  going  to  show 
that  movant  would  at  this  time  be  in  danger  of 
mob  Tiolenoe  if  brought  to  trial  in  this  case  for 
the  offense  with  which  be  stands  charged,  or 
that  he  could  not  secure  a  fair  and  impartial 
trial  in  this  county  at  this  time,  the  motion  is 
hereby  overruled  and  denied.  This  judgment  is 
made  for  the  reason,  not  that  the  evidence  con- 
tained in  the  record  would  not  have  authorized 
a  change  of  venue  at  the  time  it  was  taken,  but 
because  in  my  judgment  the  motion  for  change 
of  venne  must  be  upon  grounds  going  to  show 
danger  of  mob  violence,  or  inability  to  secure  a 
fair  and  impartial  trial  at  the  time  it  is  sought 
to  place  the  movant  upon  trial. 

"Done  in  open  court  this  25tb  day  of  April, 
1917.  [Sifned]    D.  A.  B.  Crum, 

"Judge  Superior  C5ourt8  Cordde  Circuit." 

The  defendant  filed  a  bill  of  exceptions,  in 
order  that  the  mling  on  tbe  application  for 
change  of  venne  might  be  reviewed  by  the 
Supreme  Oonrt ;  and,  because  of  the  jurisdic- 
tional changes  made  by  the  constitutional 
amendment  of  1016,  tbe  case  was  by  order  of 
the  Supreme  Court  transferred  to  this  court 
on  May  18,  1017. 

The  act  of  1911  (Acta  of  1911,  p.  74)  pro- 
viding for  a  change  of  venue  under  condi- 
tions and  for  reasons  not  recognized  by  theaa 
existing  law,  embodied  in  section  064  of  the 
Penal  Code  of  1910,  may  be  found  in  6  Park's 
Annotated  Code,  as  a  part  of  or  appended  to 
that  section,  inclosed  in  brackets.  It  la  now 
the  law  of  this  state  that: 

"If  a  motion  by  petition  shall  be  made  by  the 
accused  for  a  change  of  venue,  said  judge  shall 
hear  the  same  at  chambers,  with  or  without  the 
presence  of  the  accused,  at  such  time  and  place 
in  tbe  state  as  he  may  direct.  And  if  tbe  evi- 
dence submitted  shall  reasonably  show  that 
there  is  a  probability  or  danger  of  lynching,  or 
other  violence,  then  it  shall  be  mandatory  on 
said  Judge  to  change  the  venue  to  such  county 
in  the  state  as  in  his  judgment  will  avoid  such 
lynching.  The  petitioner  shall  have  the  right  to 
except  to  the  ruling  of  the  court  at  such  inter- 
locutory hearing,"  etc. 

It  will  be  observed  that  the  law  Just  quot- 
ed makes  It  mandatory  oa  the  Judge  to 
change  the  venue  upon  appllcaUon  by  the  ac- 
CDsdd  not  only  where  the  evidence  submitted 
"shall  reasonably  show  that  there  Is  a  prob- 
ability" of  lynching  or  other  violence,  but 
also  where  there  is  "danger  of  lynching,  or 
other  violence." 

Whether  or  not  there  be  a  "probability" 
of  violence  should  the  defendant  be  carried 
back  to  Irwin  county  and  there  tried  we 
think  that  undoubtedly  (under  a  fair  and 
reasonable  construction  of  the  entire  tes- 
timony) "danger"  of  lynching  or  other  vio- 
lence, in  tbe  event  tbe  defendant  be  tried 


In  Irwin  county  and  8honlS3  not  be  convicted, 
or,  if  convicted,  any  penalty  less  than  death 
be  Imposed  upon  him.  Is  so  far  Indicated  by 
the  testimony  as  a  whole  as  not  only  to  au- 
thorize, but  to  require,  a  change  of  venue. 
In  order  that  the  dignity  of  the  law  may  be 
preserved  and  the  sovereign  power  of  the 
state  may  be  upheld,  to  determine  the  guilt 
or  innocence  of  those  accused  of  crime  with- 
in her  borders  by  orderly  and  Impartial  trial, 
and  to  measure  out  and  Impose,  in  case  of 
conviction,  only  such  punishment  as  may  be 
authorized  by  the  calm  unbiased  Judgment 
of  the  courts. 

[1]  Suffice  it  to  say  the  learned  trial  Judge, 
in  his  order  denying  the  motion  for  a  change 
of  venue,  states  that  his  reason  for  denying 
the  motion  is  that  the  evidence  before  him 
does  not  "show  danger  of  mob  violence,  or 
inability  to  secure  a  fair  and  Impartial  trial, 
at  the  time  it  it  tought  to  place  the  defend- 
ant on  trial,"  (Italics  ours),  and  not  "that 
the  evidence  contained  in  the  record  would 
not  have  authorized  a  change  of  venue  at 
the  time  it  was  taken."  The  evidence  In  be- 
half of  the  movant  being  held  to  be  sufficient 
at  the  time  It  was  taken,  tbe  question  re- 
maining for  determination  Is  therefore 
whether  or  not  the  Judge  of  tbe  superior 
court  erred  in  declining  to  allow  a  change  of 
venne  for  the  reason  that  the  movant  did 
not  by  additional  evidence  show  that  the 
same  state  of  affairs  proved  to  exist  at  the 
time  this  evidence  was  collected  still  la  fact 
existed ;  or.  In  other  words,  that  no  change 
In  the  temper  of  tbe  people  of  Irwin  county 
had  occurred  since  that  evidence  was  taken, 
and  the  same  probability  or  danger  of  lynch- 
ing or  mob  violence  yet  remained  at  the  time 
the  presiding  Judge  passed  upon  the  motion 
that  In  fact  existed  when  the  motion  was  pre- 
sented originally,  or  the  evidence  In  support 
thereof  was  adduced. 

It  Is  the  opinion  of  this  court  that,  where 
tbe  evidence  produced  at  the  hearing  of  such 
a  motion  shows  that  the  public  mind  was 
so  Inflamed  against  one  accused  of  crime  at 
any  time  after  the  alleged  commission  of  the 
crime  that  there  was  then  a  probability  or 
danger  of  lyncblng  or  mob  violence,  and  the 
judgment  of  the  court  upon  such  an  applica- 
tion Is  for  any  reason  delayed,  the  Judgment 
of  the  court  when  finally  rendered  should 
be  based  upon  the  record  before  tbe  court 
Considering  the  purpose  of  the  act  of  1911 
(Acts  of  1911,  p.  74),  It  Is  not  properly  with- 
in the  province  of  a  Judge,  passing  upon  a 
motion  to  change  the  venue,  to  assume.  In 
the  absence  of  proof,  notwithstanding  the 
length  of  the  intervening  time  from  the  date 
when  the  evidence  accompanying  such  a  mo- 
tion was  taken  to  the  date  when  the  motion 
Is  disposed  of  by  the  Judge,  that  there  has 
been  a  change  in  the  temper  of  the  people  or 
in  other  controlling  circumstances  and  all 
probability  or  danger  of  violence  has  passed. 
Any  other  rule  would  In  effect  allow  tbe  trial 
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Judge  absolute  power  to  refuse  a  motion  for  a 
change  of  venue,  without  fear  of  reversal, 
even  where  the  overwhelming  weight  of  ev- 
idence and  all  connected  circumstances  clear- 
ly Indicate  to  every  other  person  than  him- 
self that  at  the  time  the  evidence  was  taken 
or  presented,  not  only  the  probability  or 
danger  of  lynching  or  violence  was  to  be  ap- 
prehended, but  that  such  violence  was  to  be 
anticipated  almost  to  a  moral  certainty;  for, 
himself  doubting  the  necessity  for  a  change 
of  venue  to  insure  the  proper  enforcement 
of  the  law,  the  Judge  might,  with  the  best 
Intention  possible,  willfully  Idelay  passing 
upon  such  a  motion  for  a  short  period  of 
time,  and  then  refuse  to  allow  the  change  of 
venue,  upon  the  ground  that  at  the  precise 
time  when  Judgment  was  rendered  upon  the 
motion  there  was  no  satisfactory  showing 
that  the  former  or  recent  conditions  shown 
by  the  evidence  previously  taken  still  existed. 
Thus  the  personal  impression  or  opinion  of  the 
Judge  alone  might  be  substituted  for  that 
of  the  witnesses  who  testified  on  the  point 
as  provided  by  law,  and  the  opportunity  to 
review  the  ruling  upon  such  a  motion  be  prac- 
tically nullified  In  cases  where  any  consider- 
able time  elapsed  between  the  taking  of  the 
evidence  in  support  of  the  motion  and  the 
rendition  of  the  Judgment  thereon,  and  no 
additional  evidence  was  presented  by  the 
movant  up  to  or  at  the  time  the  motion  was 
denied.  Giving  the  law  a  reasonable  con- 
struction, and  having  in  mind  its  evident  pur- 
pose, an'd  remembering  the  distinct  provision 
therein  for  reviewing  a  Judgment  denying 
a  change  of  venue,  it  is  clear  that  the  Leg- 
islature did  not  intend  to  invest  the  trial 
Judge  in  such  case  with  autocratic  power  to 
render  Judgments  a  review  of  which  he 
might  prevent,  and  thus  render  his  own  deci- 
sion final,  by  simply  delaying  the  time  of  its 
rendition. 

[2]  Generally  a  condition '  of  facts  once 
proved  to  exist  is  presumed  to  continue  until 
the  contrary  is  shown ;  the  degree  of  proba- 
bility as  to  this  continuance  depending  on 
the  chance  that  intervening  circumstances 
have  occurred  to  bring  the  existence  to  an 
end. 

"The  presumption  of  continuanos  as  it  is  call- 
ed, is  simply  a  mode  of  determiuini:  on  which 
party  lies  the  burden  of  proof.  In  this  sense  we 
are  justified  In  holding  that  the  continuance  of 
an  existing  condition  is  a  presumption  of  fact, 
dependent  for  its  intensity  on  the  circumstances 
of  the  particular  case.  The  burden  is  on  the 
party  seeking  to  shoio  change."  (Italics  ours.) 
2  Wharton's  Criminal  Evidence  (10th  Ed.)  p. 
1674. 

See,  in  this  connection,  Green  v.  Atlanta,  16 
Ga.  App.  577,  580,  581,  85  S.  E.  815,  816. 

"When  *  •  •  the  existence  of  a  person,  a 
personal  relation,  or  state  of  things,  is  once  es- 
tablished by  proof,  the  law  presumes  that  the 
person  [personal]  relation  or  state  of  things  con- 
tinues to  exist  as  l>efore,  until  the  contrary  is 
shown,  or  until  a  different  presumption  is  rais- 
ed, from  the  nature  of  the  subject  in  Question." 
10  R.  G  I*  J  15,  p.  872. 


See,  also,  Anderson  r.  Blythe,  54  Ga.  507, 
508,  509 ;  Coleman  &  Burden  Co.  v.  Rice,  105 
Ga.  163,  31  S.  E.  424;  Taylor  v.  State,  110 
Ga.  150,  154,  35  S.  E.  161;  Drawdy  v.  Hes- 
ters, 130  Ga.  161,  60  S.  E.  451,  15  L.  R.  A. 
(N.  S.)  190  (4). 

It  may  very  pr«^)erly  he  suggested  that 
proof  showing  great  excitement  soon  after 
the  commission  of  a  crime  would  not  raise 
a  rational  presumption  that  the  public  mind 
would  continue  indefinitely  or  for  a  great 
length  of  time  In  this  Inflamed  condition. 
But,  on  the  other  hand,  where  it  is  shown,  as 
in  this  case,  that  the  deceased  was  both 
prominent  and  popular  and  enjoyed  a  large 
circle  of  relatives  and  friends,  it  may  be 
safely  assumed  that  the  desire  for  revenge 
against  his  slayer,  which  found  expression 
immediately  after  the  homicide  by  the  as- 
sembling of  many  of  those  who  not  only  la- 
mented his  loss,  but  were  angered  at  his 
tragic  removal  from  life,  and  found  further 
expression  In  their  widespread  efforts  to 
capture  the  alleged  slayer,  and  the  open 
threats  to  do  him  bodily  violence  that  were 
freely  indulged  in,  would  not  soon  l)e  removed 
from  the  minds  and  hearts  of  those  who  yet 
cherished  the  memory  of  their  deceased  rela- 
tive and  friend,  and  whose  hearts,  governed 
by  ordinary  human  imptilses,  would  glow  with 
a  resentment  scarcely  to  be  assuaged  until 
vengeance  should  be  ultimately  visited  upon 
his  slayer. 

If  the  state,  in  opposing  the  motion  for  a 
change  of  venue,  relied  upon  any  change  in 
conditions  or  in  public  sentiment  in  the  coun- 
ty of  Irwin,  the  burden  was  upon  It  to  pre- 
sent evidence  tending  to  rebut  the  presump- 
tion that  the  probability  and  danger  of  lynch- 
ing or  violence,  which,  according  to  the  tes- 
timony previously  submitted,  had  formerly 
existed,  was  not  in  fact  either  a  "probability" 
or  a  "danger"  at  the  time  when  the  motion 
was  finally  passed  upon.  In  the  absence  of 
any  testimony  in  behalf  of  the  state  or  of 
the  movant  which  suggested  additional  rea- 
sons why  the  motion  should  be  granted  or 
refused,  it  was  Incumbent  upon  the  court  to 
pass  upon  the  application  in  the  light  of  the 
existing  record,  or  of  the  evidence  prc^erly 
before  the  court  for  consideration. 

The  fact  that  a  considerable  time  bad  elaps- 
ed between  the  taking  of  the  evidence  ac- 
companying the  motion  and  the  rendition  of 
the  Judgment  overruling  the  same  did  not  of 
itself  authorize  Ihe  presiding  Judge  to  as- 
sume that  a  change  of  sentiment  had  neces- 
sarily followed,  or  even  to  exact  of  the  mov- 
ant proof  that  there  had  been  no  change  In 
public  sentiment,  or  in  the  danger  originally 
shown  to  exist.  In  this  case  the  killing  oc- 
curred on  September  2,  1916,  the  defendant 
was  indicted  for  murder  at  the  October 
term  of  the  superior  court  thereafter,  and 
on  October  26,  1916,  the  application  for  a 
change  of  venue  was  submitted  to  the  then 
presiding  Judge  of  the  Cordele  circuit,  and 
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on  April  25,  1817,  the  motion  was  refused 
upon  the  ground  that  It  did  not  show  danger 
of  mob  violence  at  the  time  It  was  sought  to 
place  the  defendant  and  movant  on  trial. 
So  it  will  be  seen  that  six  months  elapsed 
between  the  orlgrlnal  submission  of  the  case 
to  Judge  George,  upon  the  record  then  made, 
and  the  refusal  of  the  motion  by  his  suc- 
cessor Judge  Crum,  on  the  same  record.  The 
evidence  therefore  showed  that  there  was 
danger  that  the  defendant  would  be  lynched 
at  the  time  that  evidence  was  adduced,  six 
mraiths  before  the  motion  was  finally  denied. 
The  case  of  Bivlns  v.  State,  145  Ga.  416, 
S9  S.  E.  370,  furnishes  at  least  a  physical 
precedent  for  the  ruling  that  we  make  on 
this  point;  for  in  that  case  the  following 
recital  appears: 

"The  evidence'  submitted  on  the  hearing  of 
the  motion  for  change  of  venue  very  strongly 
tended  to  establish  the  fact  that  during  the 
trial  of  the  accused  {about  a  year  prior  to  the 
kearinff  of  the  motion  [italics  ours])  there  was 
imminent  danger  that  he  would  be  lynched." 

Here  six  months  before  the  Judge  refused 
the  motion  .witnesses  testified  that  In  their 
ophiion  there  was  danger  then  existing  that 
the  defendant  would  be  lynched  if  brought 
back  to  Irwin  county,  and  there  is  nothing  to 
show  that  this  condition  of  affairs  had  chang- 
ed by  or  before  April  25, 1917,  and  the  danger 
had  been  thus  removed. 

Much  of  the  evidence  offered  In  behalf  of 
the  states  Is  negative  and  uncertain  while 
some  of  that  in  behalf  of  the  movant  Is  ab- 
solute and  positive ;  so  that,  considered  as  a 
whole,  the  testimony  in  the  case  was  in  our 
Judgment  sufficient  to  authorize,  if  not  to  re- 
quire, a  change  of  venue.  See  Bivlns  v. 
State,  supra ;  Kennedy  v.  State,  141  Ga.  314, 
80  S.  E.  1012. 

The  Supreme  Court,  in  Wllbum  v.  State, 
140  Ga.  138,  141,  78  S.  E.  819,  820,  made  the 
following  ruling: 

"We  are  of  the  opinion  that,  where  the  evi- 
dence is  conflictinB  nnon  the  issue  as  to  whether 
or  not  under  the  petition  such  a  case  is  made  as 
requires  the  judge  to  grant  the  motion,  the  judge 
hearing  the  same  passes  upon  the  issues  that 
are  to  be  determined  upon  evidence,  and  that  his 
finding  and  judgment  upon  the  same  is  final 
and  controlling,  unless  manifestly  erroneous. 
In  the  present  case  the  evidence  was  conflicting 
upon  the  material  issues,  and  it  cannot  be  said 
that  it  was  manifestly  erroneous  to  refuse  to 
grant  a  change  of  venue." 

Applying  this  ruling,  if  the  Judge  of  the 
superior  court  who  passed  upon  the  motion 
had  based  his  denial  of  the  same  upon  bis 
opinion  as  to  the  insufficiency  of  the  evidence 
as  a  whole  to  show  the  existence  of  any 
probability  or  danger  that  lynching  or  vio- 
lence would  result  if  the  defendant  was  tried 
in  the  county  where  the  crime  was  alleged  to 
have  been  committed,  we  might  not  be  able  to 
say  that  "it  was  manifestly  erroneous  to  re- 
fuse to  grant  a  change  of  venue,"  since  the 
evidence  was  undoubtedly  conflicting  upon 
the  material  issues  as  to  the  state  of  the  pub-  < 


lie  mind  at  the  time  the  evidence  was  taken. 
However,  as  already  suggested,  the  learned 
judge  of  the  superior  court  strongly  inti- 
mates the  opinion  that  the  evidence  adduced 
In  behalf  of  the  movant  was  sufficient  to  re- 
quire the  grant  of  the  motion  at  the  time  the 
same  was  adduced,  and  bases  his  refusal  up- 
on the  ground  that  there  was  no  proof  that 
the  conditions  established  by  this  evidence 
still  existed.  Hence  the  finding  of  the  Judge 
upon  the  Issues  of  fact  cannot  be  considered 
as  "final  and  controlling"  in  this  case,  even 
though  an  adverse  ruling  could  not  be  char- 
acterized) as  "manifestly  erroneous";  for 
there  has  been  in  fact  no  finding  by  the  trial 
Judge  against  the  sufficiency  of  the  evidence 
to  require  the  grant  of  the  motion,  but  rather 
to  the  contrary,  and  the  language  of  the  act 
of  1911  is  mandatory. 

We  cannot,  however,  reverse  and  send  this 
case  back  with  instructions  that  the  trial 
Judge  pass  upon  the  record  as  made,  and 
base  bis  Judgment  thereon  without  consider- 
ing any  possible  change  of  conditions  which 
may  have  arisen  since  the  said  evidence  was 
originally  adduced;  for  the  order  as  en- 
tered specifically  provides  that  "the  motion  Is 
hereby  overruled  and  denied ;"  and  we  there- 
fore bold,  in  the  absence  of  any  ruling  to 
the  contrary  from  the  trial  Judge,  that  the 
evidence  was  sufficient  to  require  the  grant 
of  the  motion,  and  that  the  Judge  of  the 
superior  court  erred  in  refusing  to  allow  the 
change  of  venue. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 

(20  Ga.  App.  292) 
SAUNDERS  V.  PARKER.    (No.  8040.) 
(Court  of  Appeals  of  Georgia,  Division    No,  1. 
June  18, 1917.) 

(Syllabttt  hy  the  Coitri.) 

1.  Costs  <S=»22— Right  to— Amount  of  Re- 
covebt — constbuction  of  statute. 

The  provision  contained  in  section  5984  of 
the  Civil  Code  of  1910,  to  wit,  "In  actions  of 
assault  and  battery,  and  ,in  all  other  personal 
actions,  wherein  the  jury 'upon  the  trial  there- 
of shall  find  the  damages  to  be  less  than  ten 
dollars,  the  plaintiff  shall  recover  no  more  costs 
than  damages,  unless  the  judge,  at  the  trial 
thereof,  shaill  find  and  certify  on  the  record  that 
an  aggravated  assault  and  battery  was  proved," 
is  not  applicable  to  a  suit  for  injuries  to  the  per- 
son caused  by  the  negligence  of  another.  The 
provision  applies  to  actions  for  positive  torts  to 
the  person,  and  not  to  suits  for  mere  negligent 
Injury. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  IS  47-73.] 

2.  Other  AssiaifMENTS. 

The    remaining    assignments   of    error    are 
without  merit,   and   the  court  did   not  err  in  - 
overruling  the  motion  for  new  trial. 

Error  from  Superior  Court,  Evans  County; 
W.  W.  Sheppard,  Judge. 

Action  by  C.  L.  Saunders  against  L.  L. 
Parker.    Judgment  for  plaintiff,  his  motion 


ts»ToT  other  cases  see  same  topic  and  KBY-HUMBER  In  all  Key-NumberM  Digests  and  Indexes 
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for  nevr  trial  OTermled,  and  be  brings  error. 
Affirmed. 

Tbe  plaintiff,  a  mral  mall  carrier,  was  ac- 
customed to  carry  his  mall  over  a  private 
road  running  through  a  portion  of  the  land 
of  the  defendant  The  plaintiff  used  a  motor- 
cycle- for  the  purpose  of  carrying  the  mall. 
The  defendant,  without  notice  or  warning  to 
the  plaintiff,  stretched  a  wire  fence  across 
the  private  roadway,  and  the  plaintiff  ran 
Into  the  wire  fence  and  was  injured.  He 
claimed  damages  in  the  sum  of  ^2,000,  and 
the  Jury  returned  a  verdict  in  his  favor  In 
the  sum  of  $5.  His  motion  for  a  new  trial 
was  overruled,  and  he  exo^ts. 

J.  P.  Moore  and  S.  T.  Brewton,  both  of 
daxton,  for  plaintiff  in  error.  Daniel  &  Dan- 
iel, of  Clazton,  and  H.  H.  Elders,  of  Reids- 
TlUe,  for  defendant  In  error. 

OIX>RGE,  J.  (after  stating  the  facts  as 
above).  []  ]  1.  The  plaintiff  in  error  contends 
that  his  action  falls  within  the  provision  of 
section  5984  of  the  CivU  Ck)de  of  1910,  and 
that,  since  be  is  by  the  terms  of  that  section, 
entitled  to  no  more  costs  than  the  damage 
recovered,  the  verdict  is  contrary  to  law. 
He  relies  upon  the  decisions  of  the  Suprone 
Court  In  Conley  v.  Arnold,  93  Ga.  824,  20  S. 
E.  762  (3),  and  Kirby  v.  Thompson,  138  Qa. 
544,  75  S.  EX  625.  In  Conley  v.  Arnold,  su- 
pra. It  was  held  that: 

"In  an  action  for  a  personal  injury,  where  a 
plea  of  justification  is  filed  and  the  jnry  finds 
for  the  plaintiff  damages  to  the  amount  of  $1 
only,  the  verdict  is  contrary  to  law ;  for  In 
such  case  foilure  of  the  defendant  to  prove  jus- 
tification entiUea  the  plaintiff  to  a  verdict  which 
would  carry  all  the  costs  of  the  action,  and 
under  section  8681  [now  embodied  in  section 
6984]  of  the  Code,  a  veidict  for  $1  and  costs 
would  not  have  this  effect" 

This  ruling  Is  followed  In  Kirby  v.  Thomp- 
son, supra.  In  both  cases  the  wrong  was  ad- 
mitted, and  pleas  of  Justification  filed.  The 
Jury  having  found  against  the  pleas,  it  neces- 
sarily followed  that  the  verdicts  were  con- 
trary to  law.  The  reasoning  in  those  cases 
does  not  apply  to  the  facts  in  the  instant 
case.  Here  the  negligence  is  not  admitted, 
but  Is  specifically  denied.  In  addition,  the 
contributory  negligence  of  the  plaintiff  in  er- 
ror is  specially  pleaded.  In  our  opinion,  how- 
ever, the  present  case  does  not  fall  within  the 
provlsi(Hi8  of  section  6984  of  the  Civil  Code, 
which  is  as  follows: 

"In  all  actions  upon  the  case  for  slanderous 
words,  in  any  court  bavins  jurisdiction  of  the 
same,  if  the  jury  shall  render  a  verdict  under 
ten  dollars,  then  the  plaintiff  in  such  action  shall 
have  and  recover  no  more  costs  than  damages. 
In  actions  of  assault  and  battery,  and  in  all 
other  personal  actions,  wherein  the  jury  upon 
the  trial  thereof  shall  find  the  damages  to  be 
leas  than  ten  dollars,  the  plaintiff  shall  re- 
cover no  more  costs  than  damages,  unless  the 
judge,  at  the  trial  thereof,  shall  find  and  certify 
on  the  record  that  an  aggravated  assault  and 
battery  was  proved." 

The  first  and  second  sentences  of  the  pres- 
ent Code  section  appears  In  all  prior  Codes 


as  separate  sections.  The  history  of  the  first 
sentence  Is  given  at  length  in  the  case  0f 
Hardin  v.  Lumpkin,  6  Qa.  452,  where  it 
Is  said  that  this  a^itence,  now  embodied  In 
section  5984  of  the  present  Code,  was  derived 
from  a  provincial  statute  passed  In  1767,  and 
adopted  by  the  Legislature  In  1784.  The  secv 
ond  sentence  of  the  section  under  consLdera- 
tlon,  relating  to  actions  for  assault  and  bat- 
tery, was  derived  from  statutes  of  22  and  23 
Charles  II.  This  statute  is  given  In  Schley's 
Digest  p.  251.  as  an  English  statute  of  force 
in  the  state  of  Georgia  on  the  14tb  day  of 
May,  1776,  and  therefore  of  force  in  the  state 
of  Georgia,  under  the  act  of  1784,  making  the 
common  law  and  statute  law  of  England  pri- 
or to  1776  the  law  of  this  state.  The  English 
statute  was  as  follows: 

"And  for  prevention  of  trivial  and  vexations 
suits  in  law,  whereby  many  ^ood  subjects  of  this 
realm  have  been  and  are  daily  undone,  contrary 
to  the  intention  of  an  act  made  in  the  three  and 
fortieth  year  of  Queen  Elizabeth,  for  avoiding  of 
infinite  numbers  of  small  and  trifiing  suits  com- 
menced in  the  courts  at  Westminster,  be  it  fur- 
ther enacted,  for  making  the  said  law  effectual, 
that  from  and  after  the  first  of  May  aforesaid, 
in  all  actions  of  tresj^s,  assault  and  battery, 
and  other  personal  actions,  wherein  the  judge  at 
the  trial  of  the  cause  shall  not  find  and  certify 
under  his  hand  npon  the  back  of  the  record,  that 
an  assault  and  battery  was  sufficiently  proved 
by  the  plaintiff  against  the  defendant  or  that 
the  freehold  or  title  of  the  land  mentioned  in 
the  plaintiff's  declaration  was  chiefly  in  ques- 
tion, the  plaintiff  in  such  action,  in  case  the 
jury  shall  find  the  damages  to  be  under  the  val- 
ue of  forty  shillings,  shall  not  recover  or  obtain 
more  costs  of  suit  than  the  damages  so  found 
shall  amount  unta" 

In  2  Tldd's  Practice  (4th  Am.  Ed.)  p.  962,  it 
is  said: 

"It  seems  to  have  been  the  intention  of  this 
statute  that  the  plaintiff  should  have  no  more 
costs  than  damages,  in  any  personal  action 
whatsoever,  if  the  damages  were  under  40  shil- 
lings, except  in  cases  of  battery,  or  freehold, 
and  not  even  In  these  without  a  certificate;  and 
this  construction  was  adopted  in  some  of  tba 
first  cases  that  arose  upon  the  statute.  But 
a  different  construction  soon  prevailed;  and  it 
is  now  settled  that  the  statute  is  confined  to 
actions  of  assault  and  battery  and  actions  for 
local  trespasses  wherein  it  is  possible  for  the 
judge  to  certify  that  the  freehold  or  title  of  the 
land  was  chiefly  in  question.  Therefore  it  does 
not  extend  to  actions  of  assumpsit,  debt  cove- 
nant trover,  false  imprisonment  or  the  like, 
or  to  actions  for  a  mere  assault  or  for  criminal 
conversation,  or  battery  of  the  plaintiff's  serv- 
ant" 

In  Mangham  t.  Reed,  11  Ga.  137,  Nesblt, 
J.,  speaking  for  the  court,  said: 
"Whether   trespass   for   injuries   to  personal 

froper^  is  within  the  provisions  of  this  statute 
do  very  much  doubt  I  am,  indeed,  inclined 
to  believe  that  injuries  to  personal  chattels  are 
not  within  it  It  has  certainly  been  ruled  in  the 
British  courts  that,  when  a  party  goes  for  a  sub- 
stantive, independent  injury  done  to  personal 
chattels,  this  statute  does  not  apply." 

Compare,  also.  Grant  v.  General'  Baptist 
Convention  of  Ga.,  10  Ga.  App.  392,  73  S.  B. 
422,  to  the  effect  that  an  action  for  trover, 
although  the  plaintiff  elects  to  take  a  verdict 
for  damages,  is  not  within  the  section.  Fol- 
lowing the  decision  in  Mangham  t.  Beed,  so- 
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pra,  the  Code  of  1861  contained,  as  section 
3607  thereof,  the  proTlslon  practically  as  it 
appears  in  the  second  sentence  of  section 
S984  of  the  present  Code.  This  provision  of 
cor  Code  appUes  to  actions  of  assault  and 
battery  and  all  other  personal  actions,  which 
we  understand  to  mean  other  positive  torts 
to  the  person  of  similar  character  to  an  un- 
lawful beating.  The  present  action  for  a 
mere  Diligent  Injury  to  the  person  of  the 
plalntur  in  error  does  not  fall  within  the 
section.  The  defendant  in  error,  having  been 
cast  in  the  suit,  ia  liable  for  all  the  costs 
thereof. 

[2]  2.  Hie  remaining  assignments  of  error 
are  wlthont  substantial  merit.  The  negli- 
gence of  the  defendant  was  slight,  the  injury 
to  the  plaintiff  in  error  was  likewise  slight, 
and  his  contributory  negligence  great.  The 
eridence  authorized  the  Jury  to  And  for  the 
plaintiff  actual  damages,  but  did  not  require 
a  verdict  in  his  favor  In  excess  of  the  amount 
retnmed. 

Judgment  affirmed. 

WADB,  C  X,  and  LUKE!,  J.,  concur. 


(20    Ga.    App.    487) 

SMITH  T.  MONROB  OIL  &  FERTILIZER 

CO.     (Na  8381.) 

(Court  of  Appeals  of  'Georgia,  Division  No.  2. 

July  6,  1917.) 

fSyRslut  Iv  the  Court.) 

L  Appbai.  and  Ekbob  «=3l88— Gabnishmbnt 
«=al41,  145— PaocEEDiNas— Rbtubn— Qdbs- 
TioNs  NOT  Raised  Below. 
In  this  case,  the  original  attachment  and  the 
answer  of  the  garnishee  having  been  lost,  copies 
of  the  same  were  duly  established  bv  order  of 
the  court,  without  objection.  From  these  estab- 
lished copies  it  appeared  that  the  summons  of 
garnishment  was  returnable  to  the  April  quar- 
terly term,  1013,  of  the  city  court  of  Monroe, 
which  convened  on  the  first  Monday  in  April, 
and  that  the  answer  of  the  garnishee  was 
filed  on  July  23,  1913,  during  the  July  term 
rf  the  court  Hie  July  term  of  the  court  con- 
vened on  July  7,  1913,  and  on  that  day  was 
adjourned  over  to  July  21,  1913.  Under^  these 
drcumstances  the  answer  was  not  made  in  the 
time  allowed  by  law,  and  the  court  did  not 
err  in  sustaining  the  demurrer  interposed  end 
in  striking  the  answer.  Bearden  v.  Metropol- 
itan Street  R.  R.  Co.,  82  Qa.  606,  9  S.  E.  603; 
Mashburn  v.  HarreU,  12  Ga.  App.  327,  77  S. 
E.207. 

(a)  Under  the  other  facts  of  the  case,  the  fact 
of  tiie  adjournment  of  the  court  by  the  judge 
00  July  7th  (the  first  Monday  in  July)  over  to 
Jaly  SLst  (the  third  Monday  in  July),  as  per 
order  of  the  court  previously  published,  does  not 
affect  the  above  ruling. 

(b)  No  affidavit  was  filed  by  the  garnishee  to 
show  that  the  summons  of  garnishment  served 
on  him  was  retumaUe  to  the  July  term  of  the 
conrt,  nor  did  he  make  any  explanation  as  to 
why  he  failed  to  make  his  answer  by  the  first 
da;  of  the  second  term  of  the  court  after  the 
summons  of  garnishment  liad  been  served  upon 
hun.  His  attorneys,  however,  whoi  the  motion 
to  strike  the  answer  was  made,  presented  an 
affidavit,  signed  by  R.  M.  Wright  (the  defendant 
in  the  origmal  attachment),  and  by  one  J.  W. 
Smith,  which  stated  that  uie  original  summons 


of  garnishment  served  upon  the  garnishee  re- 
quired him  to  appear  and  answer  at  the  July 
term  of  the  court  The  trial  judge  did  not  err 
in  refusing  to  hear  testimony  in  Support  of  this 
affidavit 

(c)  In  the  established  copies  of  the  original 
summons  and  answer,  by  an  obvious  clerical  er- 
ror, the  name  "J.  M.  R.  Wright"  appears  there- 
in instead  of  the  name  of  "J.  M.  R.  Smith,"  the 
garnishee.  The  trial  judge  certifies  in  the  bill 
of  exceptions  that  no  point  as  to  this  error  was 
made  and  that  the  established  copies  were  in 
no  way  attacked  on  the  bearing  before  him. 
This  beine;  true,  the  olaintiS  in  error  will  be 
held  to  have  waived  this  clerical  error,  and  will 
not  now  be  heard  to  bring  it  in  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  1190-1204;  Garnishment, 
Cent  EMg.  JtS  267,  273.] 

2.   GabNISHEKS— JUDGUKRT    AOAINBT. 

The  court  did  not  err  in  rendering  Judgment 
against  the  garnishee  for  the  full  amount  of  the 
original  judgment  against  the  defendant  in  at- 
tadbment 

Error  from  City  Ooort  of  Monroe;  A.  0. 
Stone^  Judge. 

Action  between  J.  M.  R.  Smith  and  the 
Monroe  Oil  &  Fertilizer  Company.  There 
was  a  Judgment  for  the  latter,  and  the  for^ 
mer  brings  error.    Affirmed. 

Walker  &  Roberts,  of  Mcmroe,  for  plaintiff 
In  error.  R.  L.  Cox  and  W.  O.  Dean,  both  of 
Monroe,  for  defendant  in  error. 

BROTLBS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  OW- 
cur. 


(10    OS.    App.    430) 
SOVEREIGN  CAMP,  WOODMEN  OF  THE 

WORLD,  V.  McDANIEm.  et  aL 

McDANIEL  et  al.   v.    SOVEREIGN   CAMP, 

WOODMEN  OF  THE  WORLD. 

(Nos.  7981,  8008.) 

((yonrt  of  Appeals  of  Georgia,  Division  No.  2. 

June  29,  1917.) 

(BvUabuB  by  Vis  Court.) 

1.  Motion  to  Disiuss  Main  Bnx  of  Exoip- 

IIONS. 

The  motion  to  dismiss  the  main  bill  of  ex- 
ceptions is  overruled. 

2.  Tbial  €=3252(2)  —  iNBTBTrcTiONS  —  Bvi- 

DBNCE. 

The  instructions  complained  of  in  grounds 

4,  5,  6,  and  7  of  the  motion  for  a  new  trial 
are  not  subject  to  the  criticism  that  they  are 
argumentative  and  unauthorised  by  evidence. 
"There  may  be  facts  on  which  to  base  a  charge 
of  tho  court  without  any  direct  evidence  on  the 
point  to  which  the  charge  relates.  It  is  enough 
if  there  be  data  from  which  a  legitimate  pro- 
cess of  reasoning  can  be  carried  on."  Holumd 
V.  Long  &  Bro.,  57  Ga.  37(3):  Union  Central 
Life  Insurance  Co.  v.  Betes,  106  Tenn.  472,  62 

5.  W.  149,  62  L.  R.  A.  916,  82  Am.  St  R«s». 
802. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dfg.  S  607.] 

3.  Appeal  and  Ebbob  9=>702(1)— Smmcisii- 
CT  of  Exception— Ohabqe. 

Complaint  is  made  that  the  judge  erred  in 
the  following  charge:  "If  the  defendant  col- 
lected with  full  knowledge  of  the  facts,  as  the 
court  has  already  instructed  yon,  any  amount 
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of  premiums,  and  retained  it -.beyond  the  time 
specified  by  the  by-laws,  or  beyond  such  time 
as  would  be  reasonable  time  to  return  it,  that  a 
tender  after  that  time  would  not  relieve  them 
from  the  consequences  of  their  contract."  This 
excerpt  carries  the  qualification,  "as  the  court 
has  already  instructed  you";  and,  as  the  entire 
charge  was  not  brought  up,  this  court  has  not 
before  it  the  previous  instructions  referred  to, 
and  cannot  say  whether  the  alleged  error  was 
harmful.  The  exceptions  to  this  excerpt  are 
the  same  as  those  discussed  in  the  preceding 
paragraph  of  this  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  11  2936-2938.] 
4.  Appeal  and  Ebbob  ®=272(2),  702(1)— As- 

SIGNMBNT  OP  EKBOR— REFUSAL  OF  KEQUBST- 

BD  Chabge— Tender  of  Instbuction. 
The  remaining  grounds  of  the  motion  for 
a  new  trial  contain  copies  of  requests  to  charge, 
and  error  is  aUeged  on  the  refusal  of  the  court 
to  give  them.  Under  the  following  rulings  or 
this  court  these  grounds  of  the  motion  wiU  not 
be  considered:  (a)  "Where  error  is  assigned  up- 
on a  refusal  of  the  trial  judge  to  give  certain 
requested  instructions  to  the  jury,  and  it  is 
not  shown  that  the  request  was  not  substan- 
tially covered  by  the  charge  given  by  the  court, 
and  the  entire  charge  was  not  brought  up,  this 
court  is  unable  to  determine  whether  such  re- 
fusal was  erroneous  or  not;  and  where  it  does 
not  appear,  from  the  bill  of  exceptions  or  from 
the  record  brought  up,  that  the  charge  of  the 
court  was  reduced  to  writing,  or  was  on  me  in 
the  office  of  the  clerk  of  the  court  below  (Penal 
Code,  §§  1056,  1057),  this  court  will  not  order 
it  sent  up  under  section  6149(4)  of  theCiyU 
Code."  Perdue  v.  State,  17  Ga.  App.  299,  86 
S  B  661(1).  (b)  "This  court  cannot  consider 
ficeptions  to  the  refusal  of  the  trial  judge  to 
comply  with  written  requests  to  charge,  unless 
it  is  made  to  appear  that  they_  were  tendered 
to  the  court  before  the  jury  retired  to  consider 
their  verdict  Shirley  v.  State,  5  Ga.  App.  611, 
63  S  E.  583;  Seaboard  Air  Line  Ry.  v.  Bar- 
row, supra.  In  this  case  it  does  not  appear 
that  any  of  the  requests  to  charge  which  were 
refused  were  so  tendered  to  the  court  Sea- 
board Air  Line  Railway  v.  Lyon,  18  Ga.  App. 
267,  8»  8.  E.  384(6). 

HEd.  Note.— For  other  cases,  see  Appeal  and 
Errfr    Cent  Dig.  §§  2936-2938;    Tnal,  Cent 
Dig.  i  680.] 
6.  SuFFiciBNOY  OF  Evidence. 

No  error  of  law  appears,  and  the  evidence 
authorized  the  verdict 

Error  from  aty  Court  of  Hall  County; 
A.  O.  Wheeler.  Judge. 

Action  by  Birdie  McDanlel  and  otbera  by 
next  friend  against  Sovereign  Camp,  Wood- 
men of  the  World.  Judgment  for  plaintiffs, 
and  defendant  brings  error,  and  plaintiffs 
take  a  cross-bUl  of  exceptions.  Affirmed  on 
main  bill  of  exceptions,  and  cross-bUl  of  ex- 
ceptions dismissed. 

C.  B.  Faulkner,  of  Bellton,  and  Jno.  J.  & 
R.  M.  Strickland,  of  Athens,  for  plaintiff  In 
eiTor.  BJ.  C.  Stark,  of  Commerce,  and  Jos. 
G.  Collins,  of  Gainesville,  for  defendants  in 
error. 

BliOODWORTH,  J.  Judgment  affirmed  on 
main  bill  of  exceptions.  Cross-bUl  of  excep- 
tions dismissed. 

BBOYLES,  P.  J.,  and  JENKINS,  J.,  concur. 


(20   Oa.    App.    496) 
BANK  OF  OMEGA  v.  FORD.    (No.  8549.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  5,  1917.) 

(Syttahu*  hv  the  Court.) 

1.  PeRncifal  and  Subety  ®=37,  159— Sobbtt 
— Dischabob  fbou  Liability — Pboof. 

A  surety  upon  a  promissory  note  secretly  in- 
fected with  usury,  of  which  fact  he  had  no 
knowledge,  is  discharged  from  liability  if  the 
note  contained  a  waiver  of  homestead.  Lewis, 
Leonard  &  Co.  v.  Brown  et  al.,  89  Ga.  115,  14 
S.  E.  881 ;  Harrington  v.  Findley,  89  Ga.  3S5, 
15  S.  B.  483;  Howard  v.  Johnson,  91  Ga.  319. 
18  S.  E.  132;  Prather  v.  Smith,  101  Ga.  283,  28 
S.  E.  857 ;  Hancock  v.  Bank  of  Tifton,  6  Ga. 
App.  678,  65  S.  E.  784 ;  Morris  v.  Reed,  14  Ga, 
App.  729,  82  S.  B.  314  (5) ;  I>enton  v.  Butler 
Se  Stevens,  99  Ga.  264,  25  S.  E.  624. 

(a)  In  an  action  on  such  a  note,  where  tie 
usury  is  shown,  it  is  incumbent  upon  the  plain- 
tiff, in  order  to  hold  the  surety  liable,  to  prove 
affirmatively  that  the  latter  signed  the  note  with 
knowledge  of  the  usury.  Denton  ▼.  Butler  & 
Stevens,  siHira;    Prather  v.  Smith,  supra. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  !§  8-12,  14,  16, 18,  428-435.] 

2.  Case  Cbiticized. 

In  Gay  v.  Gay,  8  Ga.  App.  804,  70  S.  E. 
182,  the  only  case  cited  and  relied  on  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  the  facts 
were  very  similar  to  those  of  this  case,  but  in 
that  case  the  trial  judge  directed  a  verdict  in  fa- 
vor of  the  plaintiff,  and  that  judgment  was  by 
this  court  held  to  be  error.  The  statement  in 
that  case,  to  the  effect  that  the  question  wheth- 
er the  defendant,  under  the  facts  of  the  case, 
was  ignorant  of  the  fact  that  usury  was  includ- 
ed in  the  note  which  he  signed  as  surety  (the 
defendant's  uncontradicted  testimony  being  that 
he  was  ignorant  of  such  fact)  should  have  been 
submitted  to  the  jury  was  not  necessary  in  the 
determination  of  the  case,  and  therefore  was  obi- 
ter dictum. 

3.  DiBECTED  Verdict. 

Applying  the  above  rulings  to  the_  facta  of 
the  instant  case,  the  court  did  not  err  in  direct- 
ing a  verdict  for  the  defendant 

Error  from  City  Court  of  Tifton;  J.  H. 
Price,  Judge. 

Action  by  the  Bank  of  Omega  against  6.  W. 
Ford.  Directed  verdict  for  defendant,  and 
pialntifl  brings  error.    Affirmed. 

R.  D.  Smith,  of  Tifton,  for  plaintiff  in  er- 
ror. J.  S.  Ridgdill,  of  Tifton,  for  defendant 
in  error. 

BROYLBS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  c<Mi- 
cur. 


(20   Oa.    App.     429) 
PECK  ▼.  PRECISION  MACH.  CO. 
(Na  7808.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
June  29, 1917.) 

(ByUabut  hy  the  Court.) 
1.  Gdabanty  ®=>6,  7(1)  —  Incomplete  Cow- 

TBCACT — Acceptance. 
Where  an  instrument  does  not  express    an 
absolute  and  present  guaranty,  but  its  imiiort  is 
merely  to  carry  an  offer  or  proposal  of  sucii  a 
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gaaranty,  the  contract  is  not  complete  until  the 
minds  of  the  parties  have  met  by  acceptance  of 
the  offer.  Sanders  y.  Etcherson,  36  Ga.  406, 
409;  Barnes  Ojde  Co.  t.  Schofield,  111  Ga. 
880,  86  S.  B.  »65.  But  where  the  undertaking 
of  guaranty  sued  on  recites  that  it  is  made  in 
accordance  with  tlie  request  of  the  party  ex- 
tending tJie  credit,  and  amounts  to  an  absolute 
promise  to  become  responsible  in  a  stated  sum, 
then  the  mere  extension  of  the  credit  while  the 
promise  is  unrevoked  is  sufficient  to  render  the 
contract  complete  and  binding  without  further 
notification  of  acceptance  to  the  guarantor. 
Sheffield  v.  VSTiitfield,  6  Ga.  App.  763,  65  S. 
E.  807;  Sheppard  v.  Daniel  Miller  C!o.,  7  Ga. 
App.  760,  68  S.  B.  451. 

[Ed.   Note.— For  other  cases,   see   Guaranty, 
Cent.  I>ig.  a  8,  9.] 

2.  Gttabantt  «s»27,  86(2),  87— Liabiuty  — 
Conditions  PEKCBDaNT—CoNSTEXJCTioN. 
If,  by  the  terms  of  the  contract  of  guaranty 
the  intent  of  the  parties  is  ascertained  to  be  that 
the  liability  on  the  part  of  the  guarantor  is  con- 
ditioned upon  the  furnishing  to  him  of  informa- 
tion of  acts  of  default  by  the  party  for  whose 
benefit  the  guaranty  is  made,  the  guarantor  may 
stand  upon  the  precise  terms  of  the  condition 
to  the  obligation ;  and  in  a  suit  on  such  a  con- 
tract the  plaintiS  must  allege  and  prove  the  per- 
formance of  the  condition  which  was  prerequi- 
site to  his  cause.  Williams  Valve  Co.  v.  Amor- 
ous, 19  Ga.  App.  156,  91  S.  E.  240.  But,  in  a 
suit  against  a  guarantor,  under  the  following 
terms  «f  agreement:  "In  accordance  with  your 
request  I  will  guarantee  the  accbunt  of  W.  H. 
Peck  with  your  company  to  the  amount  of  $1,- 
000.00.  In  case  accounts  are  not  settled  prompt- 
ly in  thirty  days  please  notify  me  of  same.  Ad- 
dress 235  West  Peachtree  St  Atlanta,  Ga., 
Very  respectfully,  [Signed]  F.  H.  Peck"— the 
court  did  not  err  in  overruling  a  ground  of  de- 
murrer which  set  up  that  the  petition  failed  to 
show  that  the  plaintiCF  had  given  to  the  defend- 
ant the  notice  mentioned  in  the  agreement  In 
construing  such  a  contract  of  guaranty,  with 
reference  to  whether  or  not  the  notice  referred 
to  amounted  to  a  condition  precedent  to  liability 
thereunder,  the  instrument  is  not  to  be  construed 
most  favorably  either  for  or  against  the  guar- 
antor, but  the  terms  and  the  language  employ- 
ed are  to  have  a  reasonable  and  ordinary  inter- 
pretation, according  to  the  intent  of  the  parties 
as  disclosed  by  the  Instrument  read  in  the  li^ht 
of  the  circumstances  and  the  purpose  for  which 
it  was  inade.  But  if,  after  the  application  of 
such  general  rule  governing  the  interpretation  of 
contracts,  there  stiU  remains  an  ambiguity,  such 
doubt  will  be  resolved  by  construing  the  instru- 
ment most  strongly  against  the  person  who  pre- 
pared it;  and  such  a  construction  as  would 
create  a  condition  the  breach  of  which  would  en- 
tirely relieve  the  guarantor,  in  the  absence  of 
anch  intention  appearing  in  the  contract,  will 
not  be  favored.  Carson  v.  Hurst  Co.,  137  Ga. 
€142,  74  S.  B.  52,  Ann.  Cas.  1013A,  1086; 
Small  Co.  V.  Claxton,  1  Ga.  App.  83,  67  S.  B. 
977.  In  tills  case,  as  m  the  Carson  Case,  supra, 
the  most  that  can  be  said  of  the  clause  in  the 
contract  when  relied  upon  as  a  condition  pre- 
cedent to  liability,  is  that  it  Is  ambiguous.  In 
the  Williams  Valve  Company  Case,  supra,  there 
■was  no  ambiguity,  but  on  the  contrary  the  lia- 
biUty  was  clearly  expressed  to  be  dependent  up- 
on ue  performance  by  the  obligee  of  the  condi- 
tion imposed.  Thus,  in  that  case,  the  guarantor 
-was  entitled  to  stand  upon  the  strict  and  precise 
terms  of  the  plain  condition  to  the  agreement 
[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  H  28,  09,  101.] 

S.  OvxBBULiNa  or  Deuubbeb  to  Petition. 

The  rulings  above  made  cover  all  the  conten- 
tions urged  by  the  counsel  for  plaintiff  in   er- 


ror in  his  brief;  and  the  court  did  not  err  in 
overruling  the  defendant's  demurrer  to  the  peti^ 
tion.  . 

Error  from  Clt7  Court  of  Atlanta;  H.  H. 
Reld,  Judge. 

Action  by  the  Precision  Machine  Company 
against  F.  H.  Peck.  Demurrer  to  petition 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

G.  S.  Peck,  of  Atlanta,  for  plalntlfF  in  ettar. 
Mayson  &  Johnson,  of  Atlanta,  for  defendant 
In  error. 

JENKINS,  J.    Judgment  afiSrmed. 

BROXLES,  P.  J.,  and  BLOODWOBTH,  J., 
concur. 

(20    Ga.    App.    493) 
FIRST  NAT.  BANK  OF  BOMB  ▼.  BAR- 
RETT.    (No.  8515.) 
(Court  of  Appeals  of  Georgia,  Division  Now  2. 
July  5,  1917.) 

(Bi/nalus  hy  the  Court.) 

1.  Evidence  €=378(1)  —  Docxtmbhtaet  Bvi- 

DENCB— LETTEES. 

The  court  erred  in  admitting  in  evidence  tlie 
various  letters  set  out  in  the  bill  of  exceptions, 
over  timely  and  appropriate  objection  from  the 
plaintiff  that  their  execution  had  not  tieen  prov- 
ed. Freeman  v.  Brewster,  93  Ga.  648,  21  S. 
E.  165  (6) ;  Kent  v.  Wadley  Southern  By.  Co., 
136  Ga.  857,  850,  72  S.  E.  413;  Lumpkin  v. 
Provident  Loan  Society,  Inc.,  15  Ga.  App.  816, 
84  S.  E.  216  (2). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  1648,  1655.] 

2.  Bills  and  Notes  <S=>497(2)— Defense  o» 
Want  or  Considekation  —  Bubden  of 
Pboof. 

The  plaintiS  hank,  as  holder,  brought  suit 
on  a  series  of  promissory  notes,  all  made  paya- 
ble to  Interstate  Trading  Company,  and  all  in- 
dorsed by  Interstate  Trading  Company,  and  by 
Interstate  Chemical  Company.  The  defendant 
in  his  plea  admitted  the  execution  of  the  notes 
sued  upon,  but  denied  that  the  plaintiff  was  a 
bona  fide  purchaser  of  the  notes  before  or  after 
maturity,  and  alleged  that  there  was  a  total 
failure  of  consideration  for  the  same,  and  that 
if  the  plaintiff  did  buy  the  notes,  which  is  de- 
nied, it  knew  of  this  failure  of  consideration  at 
the  time  of  the  purchase.  The  burden  was  upon 
the  defendant  to  sustain  these  allegations  of  his 
plea,  and  this  burden  he  failed  to  carry.  The 
court,  therefore,  erred  in  directing  a  verdict  in 
his  favor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1676,  1677,  1686,  1687.] 

Error  from  City  Court  of  CarroUton; 
James  Beall,  Judge. 

Action  by  the  First  National  Bank  of 
Rome,  Oa.,  against  B.  F.  Barrett.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Buford  BoykIn,  of  CarroUton.  for  plain- 
tiff In  error.  J.  O.  Newell,  of  CarroUton,  for 
defendant  in  error. 

BBOYLBS,  P.  J.   Judgment  reversed. 

JENKINS,      and     BIXX)DWOBTH,      JJ., 

concur. 
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(20    Oa.    App.    267) 

SOUTHERN  RT.  CO.  v.  WAGGOSTER. 
(No.  8282.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1917.    Rehearing  Denied 

July  9,  1917.) 

(ByUabus  hy  the  Court.) 

1.  iNJxmT  ON  RAII.BOAD  Tback— Evidence. 

There  was  evidence  authorizing  the  jury  to 
find  that  the  plaintiff  was  on  the  tracks  of  the 
defendant  as  a  licensee,  in  the  exercise  of  ordi- 
nary  care,  and  was  injured  by  the  alleged  negli- 
gence of  the  defendant. 

2.  Excessive  Yebdict>— Pebsonal  iNnmr. 

Upon  the  facts  of  this  case  this  court  can- 
not say  that  the  verdict  of  $1,250  was  excessive. 

3.  Railkoadb  «=>401(1)— Injuby  on  Tkack— 
Abstract  Instbuction— Obdinaby  Cabe. 

There  was  error  in  the  following  instruc- 
tions to  the  jury:  "The  law  required  of  the  de- 
fendant in  this  case  the  exercise  of  ordinary 
care,  and  the  legal  meaning  of  'ordinary  care'  is 
just  that  care  that  every  prudent  man  would 
exercise  under  the  same  or  similar  circumstanc- 
es. As  applied  to  this  defendant  it  means  just 
that  care  that  every  prudent  railroad  company, 
acting  through  its  servants,  and  employes,  would 
exercise  under  the  same  or  similar  circumstanc- 
es. If  that  degree  of  care  was  exercised,  there 
could  have  been  no  negligence.  If  that  degree 
of  care  was  not  exercised,  in  so  far  as  the  par- 
ticulars charged  against  it  are  concerned,  that 
would  constitute  negligence."  The  charge  here 
quoted  is  Inaccurate  because,  as  was  said  in 
Southern  Ry.  Co.  v.  HiU,  139  Ga.  554,  77  S.  E. 
806:  '"Ordinary  care'  is  a  relative  term,  and 
what  is  'ordinary  care'  is  to  be  measured  by  the 
nature  of  each  particular  case,  and  cannot  be 
determined  abstractly.  A  railroad  corporation, 
considered  as  a  legal  fiction,  is  an  abstraction, 
but  looked  at  from  the  point  of  an  aggregation 
of  persons  using  certain  instrumentalities  and 
engaged  in  the  performance  of  a  particular 
act,  it  becomes  a  concrete  entity.  When  we 
speak  colloquially  of  a  railroad  company  doing 
a  particular  act,  we  have  in  mind,  and  are  un- 
derstood to  mean,  that  the  act  is  being  perform- 
ed by  the  agents  of  the  company.  The  standard 
of  ordinary  care  is  not  what  a  prudent  railroad 
company,  or  a  prudent  industrial  corporation,  or 
a  prudent  merchant,  or  a  prudent  manufacturer 
would  have  done  under  given  circumstances,  but 
it  is  that  care  which  ordinarily  prudent  men 
engaged  in  the  particular  act  complained  of 
would  have  exercised.  The  jury  may  have  un- 
derstood the  reference  to  the  care  exercised  by 
a  prudent  railway  company  as  that  care  whicn 
ordinarily  prudent  men,  acting  for  and  in  behalf 
of  the  company,  would  exercise  under  the  same 
or  similar  circumstances,  or  they  may  have  fixed 
some  artificial  standard  of  what  they  considered 
would  have  been  the  duty  of  a  'prudent  railroad 
company.' "  The  part  of  the  charge  in  ques- 
tion, however,  when  considered  in  the  light  of 
the  charge  as  a  whole,  was  perhaps  more  narm- 
ful  to  the  plaintiff  than  to  the  defendant;  at 
any  rate  is  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  iS  1382,  1383,  1385.] 

4.  Othbb  Assionuents. 

No  assignments  of  error  as  to  other  parts 
of  the  charge  of  the  court,  when  the  charge  is 
considered  as  a  whole,  require  a  reversal  oi  the 
judgment  in  this  case. 

Error  from  Superior  Oonrt,  Claytoa  (Doon- 
ty;   O.  W.  Smith,  Judge. 

Action  by  J.  M.  Waggoner  against  the 
Soutliem  Railway  Company.    Judgment  for 


plaintiff,  and  defendant  brings  error.     Af- 
firmed. 

McDanlel  &  Black,  of  Atlanta,  for  plain- 
tiff in  error.  Hewlett,  Dennis  &  Whitman, 
of  Atlanta,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  3^  ooncnr. 


(20    Oa.    App.    436) 

M.  J.  WEBB  &  CO.  ▼.  WATKINS. 

(No.   8094.) 

(Court  of  Appeals  of  Georgia,  DiTiaion  No.  2. 

June  29, 1917.) 

(B»ttabu$  iy  th«  Cowrt.) 

1.  Bnxs  AND  Notes  «=>367  —  Cobpobationb 
€=»464— tJLTBA  Vibes  Inbtbttments— Bona 
Fide  Pubchasebs. 

"Every  trading  corporation,  unless  forbid- 
den  by  its  charter,  has  the  power  to  issue  nego- 
tiable iMiper,  in  the  due  and  ordinary  course  of 
its  business;  and  where  a  corporaaon  having 
this  power  makes  or  indorses  such  paper, ,  al- 
thougn  for  an  unauthorized  purpose,  the  defoiBe 
of  ultra  vires  will  not  avail  it  as  against  an  in- 
nocent purchaser,  wuu  bona  fide  and  for  valae 
acquires  title  to  the  paper  before  maturity." 
Jacobs  Pharmacy  Co.  v.  Southern  Banking  & 
Trust  Co.,  97  Ga.  673,  26  S.  E.  171. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  g|  947,  948 ;  Corporation*, 
Cent  Dig.  H  1^,  1821,  1828.] 

2.  Bona  Fide  Pdbchabeb— Jcdomsnt. 

lii  the  instant  case  there  was  an  acute  con- 
flict in  the  evidence  as  to  whether  the  defendant 
in  error,  when  he  acquired  title  to  the  note 
sued  upon,  before  its  maturity  and  for  value, 
was  an  innocent  bona  fide  purchaser  of  the 
same,  and  this  question  was  finally  settled  by 
the  finding  of  the  jury.  Applying  the  principle 
of  law  laid  down  in  the  preceding  paragraph  to 
the  facts  of  this  case,  the  verdict  for  the  plain- 
tiff was  not  contrary  to  law  or  the  evidence. 

3.  Amendment  to  Motion  fob  New  TbiaIk 

When  the  note  of  the  trial  judge,  quali^ns 
his  approval  of  the  third  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial,  is  consid- 
ered, that  ground  is  without  merit. 

4.  Bills  and  Notes  <S=»501— Action  Against 
In  do  BSEB— Evidence. 

This  was  a  suit  upon  a  promissory  note^ 
signed  by  J.  H.  Gibson  and  the  defendant  cor- 
poration, and  the  latter  pleaded  that  it  had  re- 
ceived no  consideration  whatever  for  signing  the 
note,  and  that  it  was  an  accommodation  indorser 
only.  Upon  Uie  trial  the  plaintiff  was  asked  the 
following  question:  "Doctor,  what  connection, 
if  any,  did  you  know  that  Gibson  had  to  M.  J. 
Webb  &  Co.  in  the  way  of  having  any  Interest 
there?"  The  witness  answered:  "They  were 
working  together.  Glibson  was  cutting  lumber 
for  them,  and  I  understood  that  he  had  stock  in 
the  store."  Defendant's  counsel  objected  to  the 
answer  of  the  witness  that  he  understood  Gib- 
son had  stock  in  the  store,  upon  the  ground  that 
it  was  wholly  immaterial  and  irrelevant,  the  ob- 
jection was  overruled,  and  the  answer  admitted. 
The  note  of  the  trial  judge,  qualifying  the 
ground  of  the  amendment  to  the  motion  for  a 
new  trial  which  complains  of  this  ruling,  is  as 
follows:  "The  witness  went  on  to  give  the  facts 
upon  which  he  based  his  understanding.  De- 
fendants insisted  by  their  plea  that  they  receiv- 
ed no  consideration  for  signing  the  note,  [had  no] 
interest  in  the  consideration  thereon,  but  were 
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on];  aecarities,  and  that  Dr.  Watson  had  notice 
of  this  fact  at  the  time  he  let  Giboon  have  the 
money.  I  do  not  think  the  objection  that  this 
evidence  was  immaterial  was  good."  In  our 
jadKment  this  evidence  was  relevant  and  mate- 
rial to  the  Issnes  in  the  case;  and,  the  only  ob- 
jection offered  being  that  it  was  immaterial  and 
irrelevant,  it  was  properly  admitted. 

[Ed.   Note.— For  other  cases,  see  Bills   and 
Notes,  Coit.  Dig.  i|  1898-1707.] 
5.  Trial  <s=»29e(7)— Instbuohon  —  ErnoT 

OF  AUHISSIONS. 

The  following  excerpt  from  the  charge  of  the 
eonrt  is  complained  of:  "Now,  if  there  shoald 
be  admissions  of  parties  in  regard  to  the  issue. 
I  charge  you  that  admissions  are  to  be  scanned 
with  care.  A  man's  conclusion  about  a  fellow 
admitting  a  thing,  a  witness  admitting  a  thing, 
and  the  witness  admitting  it,  is  a  question  for 
the  jury  to  pass  upop,  as  to  whether  it  was 
really  an  admission  or  not :  so  you  are  to  have 
and  consider,  as  near  as  it  can  be  given  to  you, 
tiie  exact  language  the  party  used,  that  they  say 
constitutes  an  admission.  The  law  says  these 
admissions  are  to  be  scanned  with  care  tor  these 
reasons:  One  of  them  is  the  possibility  or  prob- 
ability of  a  man  misunderstanding  what  the 
witness  said,  where  there  is  an  attempt  to  prove 
an  admiasloii;  another  is  the  frailty  of  the  hu- 
man memory  in  retaining  exactly  what  was 
said,  and  reproducing  it  before  a  jury,  so  that 
they  can  apply  it,  and  give  it  its  force;  and 
the  third  is  the  possibility  of  the  party,  whose 
admissions  are  attempted  to  be  proven,  not 
expressing  himself  exactly  as  he  intended  to  ex- 
press himself.  Now,  with  these  safeguards 
thrown  around  him,  the  law  does  not  give  them 
any  specific  value;  but  an  admission,  when  prov- 
en to  the  satisfaction,  is  to  have  just  such 
weipfht  as  the  jury  shall  see  proper  to  give  it, 
taking  all  the  facts  and  drcnmstances  surround- 
ing it,  and  what  is  proven  In  connection  with  it 
— V  to  have  just  such  weight  as  the  jury  may  see 

E roper  to  give  it."  The  statement  by  the  judge 
1  this  charge,  that  "the  law  does  not  give  them 
(admissions]  any  specific  value,"  was  an  inapt 
expression,  but  does  not  require  a  new  trial  of 
the  caae,  when  it  is  considered  in  connection 
with  its  context.  It  is  better  practice,  however, 
for  a  trial  judge,  when  charging  upon  this  sub- 
ject, to  confine  himself  to  toe  language  of  the 
Code. 

rSd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  710.] 

C.  Chaeoe  or  CouBT. 

The  other  excerpts  from  the  charge  of  the 
court,  as  complained  of  in  the  special  grounds 
of  the  motion  for  a  new  trial,  while  subject  to 
some  slight  criticism,  do  not  express  or  intimate 
any  opinion  by  the  court  as  to  the  facts  of  the 
case,  and,  when  taken  in  connection  with  the  en- 
tire charge,  are  not  erroneous  for  any  other  rea- 
son assigned. 
7.  SunriciENCT  or  Evidknck.    ■ 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Ollmer  County; 
H.  Lk  Patterson,  Jndge. 

Snlt  by  J&.  W.  TVbtkins  against  M.  J.  Webb 
&  Co.  Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

A.  H.  Bnrtz,  of  ElUJay,  and  D.  W.  Blair, 
of  Marietta,  for  plaintiffs  in  en«r.  Wm. 
Butt,  of  Blue  Bldge,  for  defendant  in  error. 

BBOTLES,  P.  J.    Judgment  affirmed. 

JENiaNS  and  BLOODWORTH,  JJ,  con- 
cur. 


(20    Ga.    Ai>p.    497) 

SOUTHERN  EXPRESS  CO.  r.  OUVBE. 

(Na  7748.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  6,  1917.) 

(ByUabui  hy  the  Court.) 

1.  Caebiebs  iS=s>160— Commebcb  «=>8(12)— Ex- 
pbks8  compant  —  limitanon  of  action  — 
What  Law  QovEBns. 
Where  an  action  against  an  express  com- 
pany was  based  on  an  Interstate  shipment,  the 
validity  of  the  stipulations  embraced  in  the  re- 
ceipt issued  by  the  company,  limiting  to  a  period 
of  one  year  the  time  within  which  action  might 
be  brought  for  loss,  damage,  or  detention  of  the 
shipment  must  be  determined  under  the  rulings 
made  by  the  federal  courts.    Under  such  rulings, 
the  consignor  is  bound  by  such  reasonable  stip- 
ulations.    I>nch  V.  Southern  Express  Co.,  18 


Central  of  Ga.  Ry.  Co.  v.  Tesbik  (Sup.)  92  S.  E. 
627,  in  which  the  case  of  Adams  Express  Co.  v. 
Mellichamp,  138  Ga.  443,  75  S.  E.  B96,  Ann. 
Cas.  1913D,  976,  is  referred  to. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  231,  678 ;  Commer<»,  Cent  Dig. 
SB.] 

2.  Gabbixbs  «=»16(>-Kxpbkss  Coupart— Lik- 

ITATION   OF  ACTIOW— PBAnn. 

In  order  to  prevent  the  provisions  of  sndi  a 
contractual  limitation  from  attaching,  where 
such  a  suit  is  not  brought  within  the  period  des- 
ignated by  the  agreement,  such  actual  fraud  on 
the  part  of  the  company  must  be  shown  as 
would  relieve  the  shipper  from  a  compliance 
with  such  requirement ;  and  the  mere  fact  that 
the  company  neither  paid  nor  declined  payment 
of  the  claim,  when  properly  made,  within  such 
period  of  limitation,  would  not  of  itself  suffice 
to  do  so.  Cherokee  Sawmill  Co.  v.  Nashville, 
O.  &  St  U  Ry.,  19  Ga.  App.  475,  91  S.  B.  790. 
[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  gg  281,  673.] 

Error  from  Superior  Court,  Qrady  County ; 
E.  B.  Cox,  Judge. 

Action  by  one  Oliver  against  the  South- 
ern Eixpress  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  J.  Willie,  of  Cairo,  and  Robt  C.  ft  PbU- 
ip  H.  Alston,  of  Atlanta,  for  plaintUf  in  error, 
li.  W.  Rlg!J>y,  of  Cairo,  for  defendant  In 
error. 

JENKINS,  J.    Judgmoit  reversed. 

BROYLBS,  P.  J.,  and  BLOODWIOBTH,  J., 
concur. 


(20  Qa.  App.  431) 

HAWKINSVILLE  4  W.  R.  CO.  ▼.  BECK- 
HAM.   (No.  8049.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
June  29, 1917.) 

(Byttaiut  Iv  the  Court.) 

1.  Raixbqads  «=!>169(12),  188— Oonstbuotiow 
—  Sevekai.  Lieks  —  PETmoN— Vaumty-  of 

IjIEN   CSliAIU. 

In  a  contractor's  suit  against  a  railroad 
company,  to  foreclose  a  Uen  tor  work  done  in 
building  a  portion  of  its  railroad,  it  was  alleged: 
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That  under  a  contract  for  the  grading  of  a 
certain  section  of  tlie  road,  entered  into  on  Au- 
gust 12,  1911,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $5,405.42,  and  that  under 
a  contract  made  April  2,  1913,  for  laying  the 
track  on  such  portion  of  said  road,  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  $4,- 
179.50.  That  on  January  22,  1914,  and  on 
January  26, 1914,  the  plaintiff  recorded  in  Hous- 
ton and  Pulaski  counties  the  following  lien:  "E. 
N.  Beckham,  a  contractor,  claims  a  lien  on  the 
HawkinsTille  &  Western  Railroad  Company, 
extending  from  the  town  of  HawkinsTille,  in  the 
county  of  Pulaski,  to  the  town  of  Perry,  in  the 
county  of  Houston,  together  with  the  right  of 
way,  franchises,  roadbed,  track,  and  ties,  for 
grading,  laying  ties  and  rails,  and  general  con- 
struction of  said  railroad  In  building  the  same 
in  the  sum  of  $8,007.59.  That  said  work  being 
completed  within  the  last  three  (3)  months.  Ex- 
ecuted in  presence  of  L.  D.  Moore,  Notary  Public, 
Bibb  County,  Ga.  E.  M.  Beckham.  Recorded 
In  Houston  county,  January  22,  1914.  Re- 
corded in  Pulaski  county,  January  26,  1914." 
By  amendment  to  the  suit  it  was  set  up  that  so 
much  of  the  amount  sued  for  as  applied  to  the 
grading  of  said  road  had  been  settled  and  was 
no  longer  an  issue  to  be  determined  by  the 
court  and  jury,  and  that  the  only  lien  which  the 
plaintiff  sought  to  foreclose  pertained  to  the  lay- 
ing of  the  track,  in  the  amount  named,  as  set 
forth  in  one  of  the  paragraphs  of  the  petition. 
Held,  that  the  lien,  as  recorded,  seeking  to  set 
DP  under  one  claim  the  amounts  due  under  the 
two  contracts  relative  to  the  same  general  un- 
dertaking, where  a  lien  for  each  was  authorized 
by  the  statute,  did  not  render  the  petition  sub- 
ject to  demurrer,  where  it  was  therein  declared 
what  part  had  been  due'  under  each  of  the  con- 
tracts, and  what  amount  was  then  claimed  un- 
der the  latter  agreement.  Cartter  &  Co.  t. 
Rome  &  Carrollton  Construction  Co.,  89  Ga. 
158,  15  S.  E.  36  (2) ;  Loudon  v.  Coleman.  59  Ga. 
653(3) ;  Hillburn  v.  O'Barr,  19  Ga.  591.  Nor 
did  the  fact  that  the  claim  of  lien  was  not  attest- 
ed in  accordance  with  the  registry  act  for  deeds 
and  mortgages  to  realty  render  it  invalid. 
Jones  V.  Kern,  101  Ga.  309.  28  S.  E.  850 ;  Cal- 
houn Brick  Co.  v.  Pattillo  Lbr.  Co.,  10  Ga.  App. 
182.  73  S.  E.  23. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  i§  503,  618-«21.] 

2.  RArLBOADS  <S=»159(2),  189— Constbuction— 
Lien— Evidence— Becobded  Claiu  op  Lie;t 
— Validitt. 
Under  the  foregoing  ruling,  there  was  no  ei^ 
ror  in  allowing  the  recorded  claim  of  lien   to 
be  admitted  in  evidence.     Nor  would  the  fact 
that  such  claim  of  lien  did  not  specify  the  par- 
ticular jwrtion  of  the  road  upon  which  the  work 
was  done,  or  the  date  on  which  same  was  com- 
pleted, render  it  invalid.     Arnold  v.  Farmers' 
Exchange,  123  6a.  731,  61  S.  B.  754 ;   Ford  v, 
Wilson  &  Co.,  85  Ga.  100,  11  S.  E.  550 ;  Brox- 
ton  Artificial   Stone  Works  v.  Jowers,  4  Ga. 
App.  91,  60  S.  E.  1012. 

[Ed.   Note. — For   other  cases,  see  Railroads, 
Cent.  Dig.  §§  487,  622.] 

8.  Evidence  9=a354(14)— Books  of  Account 

— Tbanscbipt. 
Under  the  particular  facts  of  the  case,  there 
was  no  error  in  admitting  in  evidence  the  tran- 
script of  the  "force  account,"  taken  from  the 
original  books  of  entry  then  in  existence,  where 
it  appeared  that  the  identical  memoranda  had 
been  submitted  to  defendant  and  the  corrections 
are  made  and  entered  by  it  thereon. 

[Ed.   Note.— For  other  cases,   gee   Evidence, 
Cent.  Dig.  (  1459.] 

4.  RAiutOADS  €=9190— Lien— Action  to  En- 
FOBCE— Amount. 
The  court  under  its  charge  fairly  submitted 
to  the  jury  the  question  as  to  whether  or  not 


plaintiff^  had  transferred  to  another  his  con- 
tract with  the  defendant,  although  it  appears 
that  the  evidence  for  the  defendant  might  not 
have  been  such  as  to  have  required  the  submis- 
sion of  such  an  issue.  It  was  therefore  not  er- 
ror to  charge  that,  if  the  plaintiff  was  entitled 
to  recover,  he  would  be  entitled  to  the  lien  as 
claimed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $  623.1 

5.  SumoiENCT  of  Evidence. 

The  evidence  authorized  the  verdict,  and, 
there  being  no  material  error  of  law,  it  will 
not  be  disturbed. 

Error  from  Superior  Court,  Houston  Couu- 
ty;   H.  A.  Mathews,  Judge. 

Action  by  E.  M.  Beckham  against  the  Bave- 
klnsvUle  &  Western  Railroad  Company  to 
foreclose  a  lien  for  railroad  work.  Judgment 
for  plalntlfr,  and  defendant  brings  error. 
Affirmed. 

Jos.  H.  Hall,  of  Macon,  H.  Bl  Coates,  of 
HawklnsTille,  and  Duncan  &  Munn,  of  Perry, 
for  plaintiff  in  error.  L.  D.  Moore,  of  Macoa, 
for  defendant  In  error. 

JENKINS,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  BLOODWORTH,  J, 

concur. 


(20    Oa.    ApD.    489) 

McDonald  &  griffin  ▼.  horton. 

(No.  8459.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  B,  1017.) 

(Syllaiut  by  tlie  Court., 

1.  Bills  and  Notes  «=»475— Actions— PutA. 
—Sufficiency. 

In  a  suit  upon  a  promissory  note,  brought 
by  the  transferee  and  holder  of  the  same,  where 
the  note  itself  shows  that  it  was  transferred  to 
the  plaintiff  for  value  and  before  its  maturity, 
the  indorsements  and  transfers  are  presumed  to 
be  genuine  and  the  dates  thereof  correct;  and 
where  the  plea  filed  by  the  defendants  fails  to 
unequivocally  deny  the  genuineness  of  the  in- 
dorsements and  transfers  on  the  note,  or  the 
dates  thereof,  such  plea  is  insufficient  as  a 
plea  of  non  est  factum,  and  is  subject  to  be 
stricken.  Lester  v.  Mcintosh,  101  Ga.  675,  2d 
S.  E.  7;  Taylor  v.  Johnson,  18  Ga.  App.  161. 
89  S.  E.  77. 

[EkI.   Note.— For  other  cases,   see   Bills  and 
Notes,  Cent.  Dig.  H  1514-1518,  1556.] 

2.  Biixs  AND  Notes  i8=>383,  52$  — Actions 
— Pbima  Facie  Case. 

Where  such  a  note  as  is  described  in  the 
preceding  beaduote  is  put  in  suit  by  the  trans- 
feree and  holder  of  the  same,  the  production  of 
the  note  by  the  plaintiff  at  the  trial  is  prima 
facie  evidence  that  be  acquired  it  for  valuer 
before  maturity,  and  without  notice  of  any  fact 
going  to  defeat  its  collection.  As  against  him, 
payment  made  to  the  payee  before  the  maturity 
of  the  instrument  will  not  be  a  defense,  without 
showing  that  the  payee  bad  possession  of  the 
note  at  the  time,  or  was  then  the  owner  of  it, 
or  for  some  other  reason  had  a  right  to  receive 
the  money.  Paris  et  aL  v.  Moot  60  Ga.  01; 
Haug  V.  RUey,  101  Ga.  386.  28  S.  B.  44,  40  I-. 
R.  A.  244;   Rhodes  v.  Beall,  73  Ga.  642;   Jones 
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▼.  Dannenberg,  112  Ga.  428,  37  S.  E.  729,  52 
L.  B.  A.  271. 

[Ed.   Note.— For   other  cases,   see   Bills   and 
Notes.  Cent  Dig.  {{  956,  1832-1839.] 
8.  BiLiA  AWD  NoTBS  «=»481— Fmas— Sum- 

OIKKCT.  -  .,   .  ^ 

Under  the  above  rulings  the  plea  failed  to 
aet  up  any  legal  defense  against  the  plaintiff, 
-who,  under  the  facts  of  the  case,  was  presum- 
ed to  be  the  bona  fide  holder  of  tho  note  before 
due  and  for  a  valuable  consideration;  and  al- 
though the  plea  denied  that  the  plaintiff  was 
such  a  bona  fide  holder,  the  facts  stated  therein 
were  insufficient  to  support  this  bald  assertion, 
and  the  court  did  not  err  in  striking  the  plea, 
or  in  thereafter  entering  up  judgment  against 
the  defendants  for  the  full  amount  sued  for. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (S  1530-1532,  1559-1561.] 

ESrror  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

Action  by  McDonald  &  Grlffln  against  L. 
M.  Horton.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.    Affirmed. 

J<An  K.  Wilson,  of  Balnbridge,  for  plaintiffs 
In  error.  O.  W.  Wlmberly,  Jr.,  of  Bidnbridget 
for  defendant  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOKTH,  JJ.,  con- 
cur. 


<20    Oa.    App.    493) 

MONTGOMERY  t.  BOWEJN.  (No.  8489.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

July  5,  1917.) 

(ByUaiut  by  Editorial  Staff.) 

1.  Apfsai,  and  Ebbob  «=>982(1)— JunauENT 

^9344— RiOHT    TO— DiBCBSTION    OV    LOWEB 

Coxnrr. 
A  motion  to  vacate  and  set  aside  a  verdict 
And  judgment  made  at  the  term  of  conrt  at 
wbich  they  were  rendered  is  addressed  to  the 
sound  discretion  of  the  lower  court,  and  that 
discretion,  unless  abused,  will  not  be  controlled 
-on  appeal 

TEd.  Note.— For  other  cases,  see  Appeal  and 
£rror,  Cent  Dig.  {{  3877,  3878;  Judgment, 
Cent  Dig.  {  673.] 

2.  Appkal  ahd  EbAob  *s»1011(1)— Rbvikw— 

FlNDIKSS. 

A  finding  by  the  trial  court  on  issue  of  fact 
raised  on  motion  to  vacate  verdict  and  judg- 
ment is  condusive  on  appeal  where  the  evidence 
was  conflicting. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3983-3988.] 

Error  from  Superior  Court,  Fulton  County: 
G«o.  L.  Bell,  Judge. 

Action  between  N.  D.  Montgomery  and  L. 
F.  Bowen.  Verdict  and  Judgment  for  the  for- 
noer  were  set  aside,  and  Montgomery  brings 
«rror.    Affirmed. 

John  F.  MetbYin,  of  Atlanta,  for  plalntltF 
In  error.  J.  M.  Simonton  and  Geo.  Gordon, 
both  of  Atlanta,  fbr  defendant  In  error. 

BBOTIitES,  P.  J.  1.  A  motion  to  vacate  and 
aet  aside,  a  verdict  and  Judgment,  made  at  the 


term  of  the  court  at  whiA  they  were  render- 
ed, la  addressed  to  the  sound  legal  discretion 
of  the  court;  and  that  discretion,  unless 
manifestly  abused,  will  not  be  controlled. 
Lambert  v.  Smith,  57  Ga.  25 ;  Moore  v.  Kelly 
ft  Jones  Co.,  109  Ga.  798,  36  8.  E.  168.   • 

2.  There  was  an  acute  conflict  in  the  evi- 
dence, submitted  in  the  form  of  affidavits,  as 
to  whether  the  movant  and  his  counsel  had 
been  guUty  of  such  laches  as  would  prevent 
the  setting  aside  of  the  verdict  and  Judgment 
Upon  the  questions  of  fact  involved  the  trial 
Judge  was  the  trior,  and  his  finding  thereon 
Is  conclusive.  It  Is  not  made  to  appear  that 
he  abused  his  discretion  in  granting  the  mo- 
tion. 

Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
car. 

(20    Oa.    App.    470) 
SIKES  v.   BRADLEY.     (No.  8044.) 
(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 
July  6,  1917.) 

(BylUibui  hy  the  Cowrt.) 

1.  Appeai,  and  Ebbob  ®s»1001(l)— Rbview— 
Vebdict. 

Where  the  verdict  can  be  supported  under 

any  proper  view  or  theory  of  the  evidence,  it 

wiU  not  be  set  aside  as  being  contrary  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {§  392S-3933.] 

2.  Htjsband   and   Wite   «=>48(1),  62— CoN- 

VKTANCES    BT    WlKB— VaUDITT. 

A  conveyance  by  a  wife  to  her  husband  of 
her  property,  without  being  first  allowed  by  or- 
der of  the  superior  court  of  her  domicile  is 
void.  (Sva  Ck>de  1910,  |  3000.  But  where  a 
wife,  for  a  valuable  consideration,  conveys  an 
interest  in  land  to  the  husband,  without  such 
approval  being  obtained,  and  the  husband,  in 
the  name  of  the  wife  and  himself,  sells  the  tim- 
ber thereon  to  another,  taking  purchase-money 
notes  therefor  in  his  own  name,  and  the  pur- 
chaser, with  the  knowledge  and  consent  of  the 
wife,  enters  upon  the  land  and  takes  possession 
of  said  timber,  the  fact  that  the  wife  aifterwards 
objects  to  the  removal  of  a  remaining  portion 
of  the  timber  by  the  purchaser,  on  the  ground 
that  he  has  breached  the  terms  of  his  contract 
of  purchase,  cannot  be  held  to  be  a  repudiation 
by  ner  of  the  sale  of  the  timber  to  him,  nor  a 
repudiation  of  the  sale  of  her  interest  in  the 
land  to  her  husband.  She,  having  ratified  and 
consented  to  the  sale  of  ue  timber  under  the 
contract  made  by  the  husband,  is  bound  there- 
by. Buchannon  v.  James,  135  Ga.  392,  69  S. 
B.  643.  There  Is  therefore  no  merit  in  the 
fifth  and  sixth  grounds  of  the  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ff  242,  244-248,  264-269.] 

3.  Appeai,  and   Ebbob  ^='200— Objections 
in  lowbb  coubt— jueobs— dibquaufica- 

TION. 

The  complaint  that  a  juror  in  sudi  a  case 
was  related  by  marriage,  within  the  fourth  de- 
gree, to  the  wife  of  the  plaintiff  will  not  when 
made  after  verdict,  be  sufficient  ground  to  set 
aside  the  verdict  on  the  theory  that  the  wife 
was  interested  in  the  suit  where  it  does  not 
appear  that  a  direct  prior  request  was  made  to 
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the  conrt  for  the  disqualification  of  jnron  re- 
lated to  the  wife,  bnt  that  the  defendant  was, 
prior  to  the  trial,  aware  of  euch  interest  by  her 
as  now  contended. 
4.  Refobuation  of  Instbitments  $=a20— Uiis- 

TAKE   ARD   FBAUD. 

While  equity  has  jurisdiction  to  reform 
written  instraments,  where  there  has  been  a 
mistake  upon  the  part  of  one  of  the  parties,  ac- 
companied by  fraud  upon  the  part  of  the  other 
party,  just  as  in  cases  where  tiiere  is  a  mutual 
mistake,  there  was  no  error,  in  view  of  the  evi- 
dence in  the  case,  in  the  failure  to  charge  this 
principle  of  law  on  the  theory  of  the  errone- 
ous understanding  of  tJie  contract  by  the  de- 
fendant, known  to  be  such  by  the/  plaintiff  at 
the  time  of  its  execution. 

[£d.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  K  79,  80.] 

£<rror  from  Superior  Court,  Evans  County; 
WV  W.  Sheppard,  Judge. 

Action  between  J.  M.  Slkes  and  D.  M.  Brad- 
ley. There  was  a  j<udgment  for  the  lattaer, 
and  the  former  brings  error.    Affirmed. 

Way  ft  Burkhalter,  of  Reldsvllle,  for  plain- 
tur  in  error.  P.  M.  AnAeteoa,  of  Claxton,  for 
defendant  In  error. 

JENiaNS,  J.    Judgment  affirmed. 

^    BROYLBS,  P.  J.,  and  BIX)ODWORTH,  J., 
concur. 

(20    Ga.    App.    474) 

MOORE  V.  GARRETT.    (No.  8177.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  6.  1917.) 

(SvUaJfu*  ly  the  Court.) 

1.  Attobrbt  and  Client  '  «=»126  (2)  —  Pbo- 

CBBDINOS  A0AIN8T  ATTOBNET— RUI.E. 

Where  a  person  employs  an  attomev  to 
bring  suit  on  a  note  secured  by  a  deed  to  land, 
and,  in  order  to  pay  off  an  outstanding  claim 
against  such  land,  turns  over  to  his  attorney 
money  for  that  purpose,  but,  owing  to  subse- 
quent developments  pertaining  to  the  outstand- 
ing lien,  directs  his  attorney  not  to  make  the 
payment  indicated,  and  afterwards  demands  the 
return  of  the  funds  so  placed  in  the  hands  of 
bis  attorney,  such  attorney,  upon  his  withhold- 
ing such  money,  is  subject  to  rule  therefmr  un- 
der the  provisions  of  Civil  Code  1910,  §  4954. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  IS  265,  272,  273.] 

2.  Appeal  and  Ebbob  ®=3l001(l)— Review— 
Vebdict. 

Where  such  rule  admits  a  liability  on  the 
part .  of  movant  to  the  attorney  in  a  certain 
named  amount,  and  only  asks  that  the  attorney 
be  required  to  pay  over  the  difference  between 
such  admitted  liability  and  the  sum  so  wlUi- 
beld,  and  where  the  attorney  in  his  answer 
under  the  rule  sets  up  other  and  larger  sums 
claimed  by  him  to  bo  due  him  by  the  movant, 
on  which  pleading  an  issue  is  made,  and  a 
verdict  is  returned  by  the  jury  in  favor  of  mov- 
ant and  judgment  thereon  is  entered  according 
to  law,  such  judgment  will  not  ^  disturbed 
where  it  appears  that  under  the  evidence  the 
jury  could  have  found  in  accordance  with  the 
verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3928-3933.] 

Error  from  Superior  Court,  MaoMi  (bounty ; 
Z.  A.  Uttlejolm,  Judge. 


Proceeding  between  J.  M.  Moore  and  H. 
J.  Garrett  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.    Afflrmed- 

John  B.  Guerry,  of  Montezuma,  and  J.  J. 
Bull  &  Son,  of  Oglethorpe,  for  plaintiff  in 
error.  Jule  Felton,  of  Montezuma,  for  de- 
fendant in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLBS,  P.  J. ;  and  BLOODWORTH,  J., 
concur. 

(20   Oa.    App.    497) 
WISH  T.  THURMAN.     (No.  8367.) 
(Conrt  of  Appeals  of  Georgia,  Division  No.  Z. 
July  5,  1917.) 

(SyUabut  fiy  the  Court.) 

1.  Pbincipal  and  Sctbety  *=>117— Oontbao- 
tob's  Bond — Defense. 

To  a  suit  for  breach  of  a  contractor's  bond 
brought  against  the  principal  and  surety  there- 
in, the  fact  that  the  owner  of  the  property 
failed  to  take  a  sworn  statement  of  the  contrac- 
tor, as  provided  for  in  paragraph  2  of  section 
3352  of  Park's  Ann.  Code,  is  no  valid  defense 
for  the  suroty,  where  the  bond  contained  no 
stipulation  that  such  an  affidavit  should  be 
taken.  The  failure  to  take  the  affidavit  did  not 
increase  the  surety's  risk  or  liability  under  the 
bond.  Thomason  v.  Keeney,  8  Ga.  App.  852, 
70  S.  E.  220.  See,  also,  as  to  the  principle 
Involved,  Massachusetts  Bonding  Co.  v.  Realty 
Trust  Co.,  137  Ga.  683,  73  S.  E.  1053(4).  This 
ruling  is  not  contrai?  to  that  in  Blackburn  v. 
Morel,  13  Ga.  App.  616,  79  S.  E.  492,  since  la 
that  case,  as  shown  by  the  decision,  it  was 
stipulated  in  the  ctmtract  that  the  affidavit 
should  be  taken. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  283-285.] 

2.  Petition— ACTION  on  Contbaotob's  Bond 
— Demurbeb. 

Under  the  ruling  in  Thomason  v.  Kennoy, 
4  Ga.  App.  721,  62  S.  E.  470,  the  petition  in 
the  instant  case  was  not  subject  to  general  de- 
murrer. 

3.  Pbincipal  and  Subettt  <s>155— Contsac- 
tob's  Bond— Amendment— Deuttbbkb. 

The  original  petition  alleged  a  breach  of 
the  stipulation  of  the  bond  that  the  house  when 
completed  was  to  be  delivered  free  from  liens  or 
incumbrances  of  an^  kind-  and  with  all  bills 
for  labor  and  material  on  account  of  the  same 
fully  paid  and  discharged.  It  set  out  bills 
amounting  to  over  $1,000  which  wei;o  left  un- 
paid by  the  contractor,  and  alleged  that  liens 
for  them  had  been  filed  against  the  property 
of  the  plaintiff,  and  that  foreclosure  proceed- 
ings were  threatened  and  were  about  to  be  in- 
stituted. The  petition  was  specially  demurred 
to  on  the  ground  that  it  showed  upon  its  face 
that  there  had  been  no  recovery  against  the 
plaintiff  on  account  of  the  unpaid  bills  referred 
to,  and  that  he  could  not  file  suit  for  breach  of 
the  txHid  until  the  claims  of  Hen  had  been  ad- 
judicated against  his  property  in  the  manner 
provided  by  law,  and  uiat  the  petition  showed 
that  no  such  adjudication  bad  been  made.  In 
an  amendment  allowed  over  the  defendant's  ob- 
jection, the  plaintiff  set  out  that  judgment  had 
been  obtained  against  him,  by  reason  of  said 
unsatisfied  liens  for  material  furnished  in  the 
erection  of  his  house,  to  the  amount  of  $693.44, 
and  he  gave  that  amount  as  the  measure  of  the 
damage  suffered  by  him  by  reason  of  the  breach 
of  the  bond.     The  court  did  not  err  in  allow- 
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in?  tbia  amendment,  or  in  ovemiUnjt  all  tho 
grounds  of  the  demurrer. 

[£d.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  i  422.] 

Error  trom  City  Court  ot  Atlanta;  H.  M. 
R^d,  Judge. 

Action  by  J.  W.  Wise  against  J.  B.  Thnr- 
man.  Demurrers  to  amended  petition  orer- 
mled,  and  defendant  brings  error.    Affirmed. 

Daley,  Chambers  &  Daley,  of  Atlanta,  for 
plaintiff  in  error.  Geo.  Gordon,  of  Atlanta, 
for  defendant  in  error. 

BROYIiES,  P.  J.    Judgment  affirmed. 

JIBNKINS  and  BLOODWOBTH,  JJ„  con- 
car. 

(20    Oa.    App.    lOO) 

BXOHANGB  BANK  ▼.  HORNB-ANDEBWB 

COMMISSION  CO.    (No.  8622.) 

(Court  of  Appeals  of  Geofsia,  Division  No.  1. 

June  18,  1917.) 

(Syltahtu  hv  the  Court.) 

Barks  and   Banking  iS=>1S6— Rbhtsai.  to 
Pat  Check— Dibeotinq  Vkbdict. 
The  court  did  not  err  in  directing  a  ver- 
dict for  the  plaintiff. 

Pid.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i|  630-638.] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  by  the  Home-Andrews  Commission 
Company  against  the  Exchange  Bank.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   AfBrmed. 

See,  also,  145  Ga.  870,  90  S.  B.  65. 

Hines  &  Vinson,  of  MilledgeTllle,  for  plain- 
tiff in  error.  Allen  &  Pattle,  of  MiUedgeTllie, 
for  defendant  in  error. 

GEORGE,  J.  The  Home-Andrews  Com- 
mission Company  filed  suit  against  the  Ex- 
change Bank,  and  alleged  that  the  plaintiff, 
virlille  engaged  In  the  warehouse  business  and 
In  the  business  of  buying  and  selling  cotton 
for  its  customers,  as  commission  merchants, 
sold  to  J.  J.  Barrett,  under  the  trade-name  of 
Barrett  Cotton  Company,  on  December  5, 
1013,  6  bales  of  cotton  for  $836.66,  on  De- 
cember 6th,  10  bales  of  cotton  for  $619.31, 
and  on  December  8th,  3  bales  for  $183.92; 
that  the  cotton  was  delivered  to  Barrett, 
who  in  turn  gave  to  it  three  checks,  dated 
December  5th,  December  6th,  and  December 
8th,  covering  these  respective  sales  of  cot- 
ton, each  check  indicating  on  its  face  the 
naml>er  of  bales  of  cotton  for  which  it  was 
given;  that  after  giving  the  checks  Barrett 
sold  and  delivered  the  19  bales  of  cotton  to 
cme  ElUson,  who  in  turn  delivered  them  to 
the  Georgia  Railroad  and  received  from  the 
railroad  a  bill  of  lading  covering  this  cotton 
and  other  cotton  and  naming  the  Barrett 
Cotton  Company  (the  trade-name  of  J.  J. 


Barrott)  as  consignee,  at  Augusta,  Ga.,  "order 
notify  WeU  Bros.";  that  the  biU  of  lading 
was  attached  to  a  draft,  drawn  by  Ellison, 
for  $2,867.65,  on  WeU  Bros.,  Augusta,  Ga., 
payable  to  the  order  of  O.  M.  Conn,  cashier  of 
the  defendant  bank;  that  the  bank  indorsed 
tills  draft,  and  applied  the  proceeds,  includ- 
ing the  proceeds  of  the  19  bales  of  cotton 
bought  by  Barrett  from  the  plaintiff,  to  the 
payment  in  part  of  an  already  existing  over- 
draft due  the  bank  by  Barrott,  and  declined 
to  pay  the  three  checks  referred  to;  tliat 
the  checks  were  promptly  presented  to  the 
bank  on  the  dates  given,  and  were  again 
presented  to  the  t>ank,  and  the  bank  declined 
to  pay  the  checks.  The  suit  was  for  the  full 
value  of  the  cotton  as  represented  by  the 
checks,  and  for  punitive  damages  and  coun- 
sel fees,  on  the  added  allegation  of  bad  faith 
on  the  part  of  the  bank  in  refusing  to  pay  the 
checks.  The  defendant,  in  its  answer,  admit- 
ted that  it  collected  the  draft  described  in 
the  petition,  and  that  it  applied  its  proceeds, 
including  the  proceeds  of  the  19  bales  of  cot- 
ton referrod  to  in  the  i)etition,  to  Barrett's 
overdraft  with  it. 

Upon  the  first  trial  of  the  case  a  verdict 
in  favor  of  the  plaintiff  for  the  value  of  the 
cotton  was  returned  by  direction  of  the  court, 
and  the  jury  found  for  the  defendant  bank 
on  the  prayer  for  punitive  damages  and  at- 
torney's fees.  At  the  first  trial  of  the  case  a 
demurrer  to  the  plaintiff's  petition  was  urged. 
The  case  was  reviewed  by  the  Supreme  Court 
at  the  Maroh  term,  1916  a45  Ga.  870,  90  S. 
E.  65),  and  that  court  held  that  the  action 
was  not  on  contract,  but  in  tort  The  fourth 
division  of  the  decision  of  the  Supreme  Court 
Is  as  follows: 

"Upon  the  question  whether  the  plaintiff  was 
a  commission  merchant  as  contemplated  b;  the 
statute,  the  evidence  was  equivocal.  On  other 
material  issues  the  evidence  was  conflicting. 
It  was  therefore  erroneous  to  direct  a  verdict 
for  tho  plaintiff." 

The  decision  of  the  Supreme  C?ourt  is  si- 
lent as  to  the  other  material  issues  upon 
which  the  evidence  was  conflicting.  On  the 
second  trial  the  court  again  directed  a  verdict 
for  the  plaintiff,  for  the  value  of  the  cotton, 
as  evidenced  by  the  checks  described  in  the 
petition,  and  referred  the  question  of  puni- 
tive damages  and  attorney's  fees  to  the  Jury. 
The  Jury  again  found  for  the  defendant  upon 
that  issue.  The  case  is  here  on  direct  bill 
of  exceptions. 

Andrews,  sworn  for  the  plaintiff,  testified 
that  he  was  secretary  and  treasurer  of  the 
plaintiff  company;  that  plaintiff  is  a  com- 
mlssioa  merehant,  selling  cotton  for  farmers 
and  charging  a  commission  for  selling  it ;  that 
the  plaintiff  operates  under  a  charter  author- 
izing it  to  carry  on  the  business  of  ft  commis- 
sion merchant,  and  that  on  the  dates  named 
in  the  petition  the  plaintiff  sold  for  its  cus- 
tomers the  cotton  described  In  the  petition, 
and  for  the  amounts  stated ;  that  the  diecks 


sFor  other  emsM  ■••  mum  toplo  and  KAT-NUUBER  In  all  Ker-Numbo'ad  DlgaeU  and  lodaxn 
93SJ:.— 8 


Digitized  by 


Google 


114 


93  SOUTHEASTERN  RE3P0RTBR 


(Gft. 


referred  to  In  tbe  petition  represented  the  ac- 
tual market  value  of  the  cotton,  and  tbat 
they  were  presented  to  the  defendant  bank, 
and  payment  was  refused ;  that  for  the  6  bales 
of  cotton  sold  to  Barrett  em  the  3d  of  Decem- 
ber, it  received  a  check  on  the  5th  of  Decem- 
ber; for  the  10  bales  of  cotton  sold  Barrett 
on  the  4th  of  December,  it  received  a  check 
on  the  6th  of  December ;  and  for  the  3  bales  of 
cotton  sold  on  the  5th  it  received  a  check 
on  the  8th.  This  was  in  conformity  with  a 
custom  between  the  warehouse  and  the  buyer 
to  allow  two  days  from  the  purchase  of  the 
cotton  to  mark  It,  get  it  from  the  warehouse, 
and  obtain  a  bUl  of  lading  covering  the  cot- 
ton. The  testimony  of  this  witness  was  not 
disputed.  Under  the  ruling  in  National  Bank 
of  Augusta  v.  Augusta  Cotton  &  Compress 
Co.,  104  Ga.  403,  30  S.  E.  888,  this  evidence 
demanded  a  finding  that  the  plaintiff  was  a 
commission  merchant  Indeed,  the  plaintiff 
seems  to  have  sold  the  cotton  directly  for  its 
farmer  customers.  On  the  authority  of  Mc- 
Call  V.  Hunter,  8  Ga.  App.  612,  70  S.  B.  59 
(2),  and  the  cases  there  cited,  the  cotton  was 
sold  for  cash,  or  delivered  on  a  cash  sale. 
Compare  especially  Charleston,  etc.,  By.  Co. 
V.  Pope,  122  Ga.  577,  50  S.  B.  374.  Admitted- 
ly the  checks  were  never  paid,  either  by  the 
defendant  bank  or  by  Barrett  The  plaintiff 
accounted  to  its  customers  for  the  value  of 
the  cotton.  The  title  to  the  cotton  did  not 
pass  out  of  the  plaintiff.  The  defendant  bank 
received  the  bill  of  lading  indorsed  by  Bar- 
rett, and  in  legal  effect  applied  the  plaintiff's 
cotton  to  the  payment  of  Barrett's  already 
existing  overdraft  It  was  not  even  an  in- 
nocent purchaser;  had  it  been,  that  fact 
would  have  made  no  difference.  See  Flan- 
nery  v.  Harley,  117  Ga.  483,  43  S.  E.  765. 
Whether  the  defendant  bank  knew,  when  it 
accepted  the  draft  to  which  the  bill  of  lad- 
ing was  attached,  that  the  bill  of  lading  cov- 
ered the  specific  lot  of  cottcm  in  question, 
is  in  doubt  under  the  evidence  in  the  record. 
Fairly  interpreted,  the  evidence  clearly  shows 
that  the  bank  knew  that  the  plaintiff's  cotton 
was  included  in  the  bill  of  lading  attached 
to  the  draft,  at  or  before  the  collection  of  the 
draft  It  certainly  had  knowledge  of  that 
fact  before  it  made  any  application  of  the  pro- 
ceeds of  the  draft.  Indeed,  it  finally  applied  the 
proceeds  of  the  cotton  to  the  payment  of  an 
already  existing  overdraft  due  to  It  by  Bar- 
rett, or  the  Barrett  Cotton  Company.  If  section 
4126  of  the  Civil  Code  of  1910  is  to  be  given 
any  effect,  it  must  be  given  effect  in  a  case  of 
this  character.  The  defendant  received  and  ai>- 
plied  the  cotton  of  the  plaintiff,  sold  by  the 
plaintiff  for  cash  and  for  which  it  bad  not  re- 
ceived payment,  to  the  existing  indebtedness 
of  the  purchaser.  We  haVe  carefully  exam- 
ined the  facts  in  the  record,  because  we  have 
been  much  in  doubt  as  to  the  true  meaning 
of  the  decision  of  the  Supreme  Court  in  the 


case.  While  there  was,  in  ttie  record  before 
the  Supreme  Court  and  In  the  record  before 
this  court,  a  conflict  in  the  evidence  as  to 
whether  the  defendant  bank  knew  that  the 
draft  and  bill  of  lading  covered  the  cotton 
sold  by  the  plaintiff  at  the  time  it  receiv«d 
the  draft  and  bill  of  lading,  we  cannot  think 
that  this  question  was  material  or  controlling. 
This  conclusitm  is  compelled  by  the  plain  terms 
of  section  4126  of  the  Civil  Code  of  1010,  and 
by  the  decisions  of  the  Supreme  Court  The 
opinion  in  National  Bank  of  Augusta  v.  Au- 
gusta Compress  Co.,  supra,  in  our  opinion, 
forecloses  the  question  against  the  bank. 
Compare,  also,  Postell  ▼.  Avery,  12  Ga.  App. 
507,  77  S.  E.  666.  The  undisputed  facts  in 
this  case  lead  to  but  one  conclusion,  and  the 
court  was  right  in  directing  a  verdict  tor  the 
plaintiff. 
Judgment  affirmed. 

WADE,  a  3'.,  and  LUKE,  J.,  concur. 


(20    Oa.    App.    494) 
THOMAS  V.  EMANUEL,  Sheriff.    (No.  8623.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July   6,   1017.) 

(Syttahiu  ly  the  Court.) 

ExBccnoN  «s>168 — Affidavit  of  IixxaAi.- 
ITY— Ebbob. 
Under  the  agreed  statement  of  facts,  and 
the  ruling  in  Lumsden  v.  Leonard,  55  Ga.  374. 
the  levy  of  the  fi.  fa.  on  the  property  of  the 
plaintiff  in  error  was  proceeding  illegally,  and 
the  court  erred  in  overruling  and  finding  against 
the  affidavit  of  illegality,  and  in  ordering  that 
the  fi.  fa.  proceed. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  487,  490-496.] 

Error  from  City  Court  of  Bainbridge;  H. 
B.  Spo<mer,  Judge. 

-Suit  by  J.  H.  Emanuel,  Sheriff,  against 
Alex  Thomas  and  others,  with  levy  of  fl.  fa. 
on  land  of  defendant  Thomas  to  which  be 
filed  his  affidavits  of  Illegality.  Judgment 
for  plaintiff,  and  defendant  Thomas  brings 
error.    Reversed. 

Hartsfleld  ft  Conger,  of  Bainbridge,  for 
plaintiff  in  error. 


BROYLES,  P.  J.  The  following  is  the 
agreed  statement  of  facts  in  the  case: 

"Mi.  C.  Williams  procured  judgment  against 
one  Aaron  Andrews,  from  which  execution  is- 
sued and  was  levied  by  Emanuel,  sheriff,  on 
certain  personal  property,  to  which  Artie  An- 
drews, wife  of  Aaron  Andrews,  filed  her  claim 
and  gave  a  forthcoming  bond  payable  to  Eman- 
uel, sheriff,  with  R.  L.  Lane  and  Alex  Thomas 
as  sureties  thereon,  conditioned  for  the  forth- 
coming of  the  property  levied  upon  at  the  time 
and  place  of  the  sale  in  the  event  the  property 
was  found  subject  to  the  claim  of  Artie  Andrews. 
Upon  the  tried  of  the  claim  of  Artie  Andrews 
the  property   was  found  subject     The  sheriff 
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proceeded  with  the  levy  and  tiie  property  waa 
not  forthcoming.  Tbereupon  Emanuel,  sheriff, 
brought  suit  against  Artie  Andrews,  principal, 
and  R.  Ll  Lane  and  Alex  Thomas,  securities  on 
the  forthcoming  bond,  and  secured  judgment  on 
October  6,  1913,  for  $197^  principal,  and 
$32.12  interest  and  cost.  Execution  was  is- 
sued from  this  judgment  on  the  9th  day  of  Oc- 
tober, 1913.  On  the  2d  day  of  January,  1914, 
B.  L.  Lane  and  Alex  Thomas,  securities,  per- 
scMiaUy  conducted  S.  W.  Martin,  a  deputy  sher- 
iff in  the  office  of  J.  H.  Emanuel,  sheriff,  to  the 
premises  of  Artie  Andrews,  prindpal  defendant, 
and  there  pointed  out  to  him  sufficient  personal 

firoperty  in  value  and  ordered  him  to  have  a 
evy  made  upon  the  same  and  sell  the  same  in 
satisfaction  of  said  fi.  fa.;  said  personal  prop- 
erty consisting  of  5,000  pounds  of  hay  and  fod- 
der, more  or  less;  250  bushels  of  com ;  one  two- 
Viorse  wagon ;  one  bay  horse,  white  spot  in  face 
and  white  hind  foot  On  February  6,  1914,  W. 
J.  Frederick,  coroner  of  Decatur  county,  levied 
said  fi.  fa  in  favor  of  J.  H.  Emanuel,  sheriff, 
against  these  defendants,  upon  the  above-de- 
scribed property,  seizing  the  same  and  taking 
it  into  his  possession.  The  said  levying  offi- 
cer left  said  personal  property  on  the  premises 
of  Artie  Andrews,  principal  defendant,  and 
took  no  forthcoming  bond  therefor.  February 
12,  1914,  Malcomb  Andrews  made  his  claim  to 
■aid  property  under  oath,  and  accompanied  the 
same  with  a  pauper  affidavit,  which  claim  and 
I>auper  affidavit  was  received  by  the  levying  of- 
ficer and  returned  by  him,  together  with  the 
fi.  fa.  to  the  city  coart  of  Bainbridge  for  trial, 
and  filed  in  office  June  13,  1914.  Upon  the 
trial  of  said  claim  on  June  26,  1914,  the  jury 
found  the  property  subject,  and  against  the 
claimant  for  10  per  cent,  damages,  and  judg- 
ment was  thereupon  entered.  J.  H.  Emanuel, 
sheriff,  having  gone  out  of  office,  and  S.  W. 
Martin  having  succeeded  him  as  sheriff  on  Jan- 
uary 1,  1915,  the  said  Martin,  sheriff,  at  the 
instruction  of  attorneys  for  Emanuel,  advertis- 
ed the  personal  property  levied  on  by  W.  J. 
B'rederidc,  coroner,  for  sale  on  the  first  Tues- 
day in  December,  1915,  and  on  said  date  ex- 
posed the  same  for  sale,  although  said  personal 
property  was  not  at  the  place  of  sale,  and 
knocked,  the  same  off  to  R.  L.  Lane,  one  of  the 
defendants  in  fi.  fa.,  he  being  the  highest  and 
best  bidder,  for  a  sufficient  sum  to  satisfy  the 
fi.  fa.  in  full.  The  said  Martin,  sheriff,  was 
not  able  to  make  delivery  of  the  property  so 
BoU,  as  the  same  could  not  be  found  and  was 
not  forthcoming,  and  no  forthcoming  bond  has 
been  takes  by  Frederick,  coroner,  under  his 
levy  and  seizure,  therefore  the  purchase  price 
bid  by  Lane  was  not  paid  into  court  Acting 
under  the  order  of  attorneys  for  Eknanuel, 
sheriff,  plaintiff  in  fi.  fa.,  S.  W.  Martin,  sheriff, 
on  Miay  5,  1916,  levied  said  fi.  fa.  of  Emanuel, 
sheriff,  npon  61%  acres  of  land  described  in 
the  levy  as  the  land  of  Alex  Thomas,  one  of  the 
securities,  defendant  in  fi.  fa^  and  advertised 
the  same  for  sale  on  the  first  Tuesday  in  June, 
1916w  To  this  levy  Alex  Thomas  filed  in  court 
bis  affidavit  of  illegality  now  under  considera- 
titm;  the  grounds  of  the  illegality  being  stated 
therein.  Lane,  one  of  the  sureties,  at  the  sug- 
gestion of  Emanuel,  sheriff,  carried  Frederick, 
coroner,  to  the  premises  of  Artie  Andrews,  prin- 
cipal defendant,  and  pointed  out  the  personal 
froperty  on  which  the  coroner  later  levied,  on 
ebruary  6,  1914.  This  was  some  time  before 
Lane  took  Martin  to  said  premises  and  pointed 
oat  the  same  property  to  him,  January  2, 1914." 

Jadgment  reversed. 


JENKINS  aod  BLOODWORTH,  JJ.,  con- 
cur. 


(»    Oa.    .Upp.    48S> 
PHILLIPS  ▼.  BRIDGES. 

BRIDGES  T.  PHILLIPS. 

(Nos.  8472,  8473.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 
July  6,  1917.) 

(StfUabut  hf  th«  Court.) 

1.  Affeal  and  Erbob  «=»1060(1>— Etide?;cb 
9=>423(0)  —  Pabol  Etidenok  —  Hakmless 
Erbob. 

The  payee  in  a  negotiable  promissory  note, 
dated  December  13,  1905,  and  payable  one 
month  after  date,  made  upon  it  the  following 
indorsement:  "For  'value  received,  I  transfer 
and  assign  to  Bainbridge  State  Bank  the  with- 
in note  and  mortgage,  with  full  recourse  on  me. 
Dec.  13,  1905.  D.  PhilUpe."  In  a  suit  upon 
the  note,  brought  against  the  maker  and  payee 
by  the  transferee  and  holder  of  the  same,  the 
payee  was  allowed,  over  the  appropriate  and 
timely  objections  of  the  plaintiff,  to  testify  that 
he  was  merely  an  accommodation  iudorser  of 
the  note.  Beld,  under  the  {larticular  facts  of 
the  case,  and  especially  in  view  of  the  solemn 
recital  in  the  written  assignment  of  the  note, 
signed  by  the  payee,  that  for  value  received  he 
had  transferred  and  assigned  it  with  full  re- 
course on  him,  be  was  estopped  from  testifying 
that  as  a  matter  of  fact  he  was  an  accommo- 
daticm  indorser  only,  l^is  case  does  not  fall 
within  any  of  the  exceptions  to  the  well-known 
rule  of  law  that  parol  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  an  unambigu- 
ous written  contract.  Section  3556  of  the  Civil 
Code  of  1910,  which  provides  that  "if  the  fact 
of  suretyship  does  not  appear  on  the  face  of 
the  contract  it  may  be  proved  by  parol,  either 
before  or  after  the  judgment  (the  creditor  not 
being  delayed  in  his  remedy  by  such  collateral 
issue  between  the  principal  and  his  surety),  if 
before  judgment  the  surety  shall  give  notice  to 
the  principal  of  his  intention  to  make  such 
proof,"  is  clearly  not  applicable  to  the  facts  of 
this  case.  Had  this  illegal  testimony  (the  ad- 
mission of  which,  under  the  other  facts  of  the 
case,  was  very  harmful  to  the  plaintiff)  been  re- 
jected, a  verdict  for  the  plaintiff  would  have 
been  demanded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  1068,  1069,  4153,  4157; 
Evidence,  Cent  Dig.  {  1962.] 

2.  Afpeai.  and  Ebrob  iS=>843(1)— Review— 
Mattebs  fob  Review. 

It  appearing  that  the  question  made  in  the- 
cross-bill  of  exceptions  is  controlling  upon  the 
case  as  a  whole,  it  has  been  first  considered; 
and  inasmuch  as  the  judgment  therein  is  re- 
versed, the  alleged  errors  in  the  main  bill  of 
exceptions  will  not  be  considered.  Gay  v.  Gay, 
108  Ga.  739,  32  S.  E.  846;  Moore  et  al.  v.  Kiser 
et  al.,  144  6a.  4C0,  87  S.  E.  403(2);  De  Loach 
ct  al.  V.  Georgia  Coast  &  Piedmont  R.  R.  Co.,. 
144  Ga.  67a  87  S.  E.  889(3). 

[Ed.  Note. — For  other  cases,  see  Appeal  an* 
Error,  Cent  Dig.  gi  3331-3335,  3337-3341.] 

3.  Afpeai,  and   Ebbob   €=>839(1)— Review— 

JUBISUICTION    OF    KeVIEWINO    CoUBT. 

The  contention  in  the  brief  of  counsel  for 
the  plaintiff  in  error  that  the  cross-bill  of  ex- 
ceptions should  be  dismissed  is  without  merit 
Whore  this  court  has  jurisdiction  of  the  writ  of' 
error  on  a  main  bill  of  exceptions,  it  will  con- 
sider and  decide  all  questions  properly  made  by 
a  cross-bill  of  exceptions,  although  such  ques- 
tions may  be  interlocutory  in  character,  where, 
under  the  judgment  of  this  court,  the  ca.se  is 
to  be  again   tried   in   the  lower  court     Civil 
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Code  1910,  S  6139;    STieppard  v.  Daniel  Miller 
Co.,  7  Ga.  App.  760,  68  S.  B.  451(4). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Coat.  Dig.  %  3270.] 

Error  from  Superior  Court,  Miller  Connty; 
W.  C.  Worrlll,  Judge. 

Action  between  D.  Phillips  and  R.  I<.  Z. 
Bridges.  There  was  a  judgment  for  the  lat- 
ter, and  the  former  brings  error  while  the 
latter  assigned  cross-errors.  Reversed  on 
cross-bill  of  exceptions,  and  main  bill  dis- 
missed. 

See,  also,  144  Ga.  703,  87  S.  E.  1059. 

P.  D.  Rich,  of  Colquitt,  for  plaintiff  in  er- 
ror. Blllle  B.  Bush,  of  Colquitt,  and  W.  V. 
Custer,  of  Bainbrldge,  for  def«>dant  In  er- 
ror. 

BROTLES,  P.  J.  Judgment  reversed  on 
cross-bill  of  exertions;  main  bill  of.  ex- 
ceptions  dismissed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(JO    Oa.    App.    4S8) 

STEWART  &  GRIFFIN  v.  BliALOCK. 
(No.  8447.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  5,  1917.) 

(Bvtlalvi  ly  the  Court.) 

1.  Afpeai,  and   Ebbob  €=>843(2)— Review— • 

ASSIQNUENT   OF  EbBOB. 

As  the  motion  for  a  new  trial  of  the  case 
embraced  the  ground  that  the  verdict  was  con- 
trary to  the  evidence  and  without  evidence  to 
support  it,  under  repeated  rulings  of  tiiis  court 
the  assignment  of  error  based  upon  the  refusal 
of  the  court  to  award  a  nonsuit  will  not  be 
considered. 

(Eii.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3331.] 

2.  Afpbai.  and  BSbrob  ®=>106(K^— Evidbroe 
«=3417(12)  —  Pabol  Evidence  —  Habiuj»s 
Ebbob  in  Admission. 

It  being  stated  in  the  written  contract  of 
sale,  which  was  put  in  evidence,  that  the  prop- 
erty sold  thereunder  "is  sold  without  any  guar- 
anty as  to  its  kind  or  quality,  and  is  purchased 
by  the  maker  of  this  obligation  with  the  under- 
standing that  no  warranty  shall  bo  implied  as 
against  the  seller,"  the  court  erred  in  overrul- 
ing the  timely  made  motion  of  the  defendant  to 
rule  out  the  plaiutifTs  testimony  that,  "I  said 
you  guaranteed  this  mare  to  me,  and  I  ex- 
pect you  to  take  care  of  it";  the  grounds  of 
objection  to  this  testimony  being  that  the  con- 
tract evidencing  the  trade  between  the  plaintiff 
and  the  defendant  was  in  writing,  and  that 
this  writing  was  the  highest  and  best  evidence, 
and  that  it  expressly  waived  any  implied  or  ex- 
press warranties  on  the  part  of  the  sellers. 
This  error,  however,  was  harmless,  and  does 
not  require  a  new  trial  of  the  case,  as  the  origi- 
nal contract,  evidenced  by  this  writing,  had  by 
consent  been  rescinded,  and  the  contents  of  the 
writing  wore  immaterial.  This  suit  was  not 
baaed  upon  the  original  contract,  but  was  an 
action  of  complaint. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4154;  Evidence,  Cent.  Dig. 
it  1886,  1887.] 


8.  Chabgk— Peopbiett. 

Under  the  evidence,  the  excerpt  from  the 
charge  of  the  court,  as  complained  of  in  the 
special  grounds  of  the  motion  for  a  new  trial, 
was  authorized,  and  was  not  erroneous  for 
any  other  reason  assigned. 

4,  ChABGES— REQUESTS— Xecessitt. 

Under  all  the  facts  of  the  case,  the  failure 
of  the  court  to  charge,  without  request,  cer- 
tain principles  of  law,  as  complained  of  in  the 
amendment  to  the  motion  for  a  new  trial,  was 
not  erroneous. 

5.  Veedict— Evidence— SuynciENOT. 

The  evidence  authorized  the  verdict. 

Error  from  CSty  Court  of  Quitman;  W. 
H.  Long,  Judge. 

Action  between  Stewart  *  Griffin  and  Wil- 
liam Blalock.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff in  error.  Branch  &  Snow,  of  Quitman, 
for  defendant  In  error. 

BROTLEJS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH.  JJ.,  con- 
cur. 

(%  Oa.  App.   «u 
RICKS  T.  SMITH,     (No.  8484.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  6,  1917.) 

(SvlUbut  hv  the  Court.) 

1.  Mechanics'  Liens  «=>291(1)  —  FoBECto- 
sube— Right  to  Fobeclose. 

"There  can  be  no  valid  judgment  of  fore- 
closure of  a  materialman's  lien  for  materials 
furnished  to  a  contractor,  upon  the  real  estate 
imiiroved  with  such  materials,  in  the  absence  of 
valid  judgment  in  personam  in  favor  of  the  ma- 
terialman against  the  contractor  for  the  pric«  of 
such  materials,  rendered  previously  in  an  inle- 
pendent  suit  against  the  contractor  or  concur- 
rently in  the  foreclosure  suit,  where  tiie  contrac- 
tor and  the  owner  of  the  land  are  l>oth  made 
parties  and  duly  served."  Columbian  Iroi> 
Works  V.  Crystal  Springs  Bleachery  Co.,  145 
Ga.  621,  89  S.  E.  761(1) :  Lombard  v.  Trustee*. 
73  Ga.  822;  Clayton  v.  Parrar  Lumber  Co.,  119 
Ga.  37,  45  S.  B.  723-  Mauck  v.  Rosser,  126 
Ga.  268,  55  S.  E.  32;  Griffin  v.  Gainesville  Iron 
Works,  144  Ga.  840,  88  S.  B.  201. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  {  599.] 

2.  Bankbuptct  «=»200(4),  433(4)— Lien— Dis- 

CHABOE. 

"The  lien  of  a  judgment  rendered  on  an  un- 
secured claim  of  a  creditor,  within  four  months 
prior  to  the  filing  of  a  bankruptcy  proceeding  by 
or  against  his  debtor,  beccones,  under  section  67t 
of  the  Bankruptcy  Act  of  1898  (Act  Cong.  July 
1,  1898,  c.  541,  30  Stat.  564  [U.  S.  Comp.  St. 
1916,  §  9651]),  null  and  void  U  the  debtor  be  du- 
ly adjudicated  a  bankrupt,  and  in  that  event  the 
invalidity  of  such  judgment  lien  relates  back,  to 
the  time  the  judgment  was  entered."  Mohr  & 
Sons  V.  Mattox,  120  Ga.  962,48  8.  El  410;  Pike 
Bros.  Lumber  Co.  v.  Mitchell  et  al.,  132  Ga.  675, 
64  S.  E.  998,  26  L.  R.  A.  (N.  S.)  409:  Clarke 
V.  Larramore,  9  Am.  Bankr.  Rep.  476,  188  U.  !S. 
486,  23  Sup.  Ct  363,  47  L.  Ed.  655. 

(a)  In  such  a  case  the  liability  of  the  contrac- 
tor IS  annulled,  and  tJie  materialman's  lien  can- 
not thereafter  be  for^osed  against  the  property 
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of  the  owner  and  a  judgment  be  rendered  against 
him.  Philip  Carey  Mfg.  Co.  y.  Viaduct  Place,  1 
Ga.  App.  707,  68  S.  B.  274(4). 

(b)  The  ruling  in  McKenney  v.  Cheney,  118 
Ga.  387,  45  S.  E.  433,  is  not  in  conflict  with  this 
holding.  That  case,  as  pointed  out  in  Mohr  v. 
Mattoz,  supra,  is  clearly  distinguished  by  its 
particular  facts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy) 
Cent,  Dig.  IS  306-316,  811.] 

8.  Bankbuptct  «=>4S3(4)—DiBOHABaB— Me- 
chanic's Lien. 
Under  the  agreed  statement  of  facts,  and  the 
rulings  in  the  preceding  notes,  the  discharge  of 
the  contractor  In  the  bankruptcy  proceedings 
invalidated  the  judgment  previously  obtained 
against  him,  and  the  lien  of  the  plaintiif  could 
not  thereafter  be  foreclosed  afainst  the  property 
of  the  defendant  and  a  judgment  rendered 
against  him.  The  court,  therefore,  did  not  err 
in  rendering  a  judgment  in  favor  of  the  defend- 
ant. 

[Bd.  Mote.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  811.] 

Error  from  Superior  Court,  J<me8  County; 
3.  B.  Park,  Judge. 

Action  by  L.  G.  Ricks  against  Thomas  O. 
Smith.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

The  following  is  the  agreed  statement  of 
ta.cta  in  the  case: 

"Thomas  G.  Smith,  the  defendant,  owns  a 
tract  of  land  described  in  the  original  petition 
in  this  case,  and  on  or  about  the  24th  day  of 
February,  1915,  entered  into  a  contract  with 
Shaw  Bros.  Company,  under  which  contract 
said  Shaw  Bros.  Company  erected  a  brick  store 
building  on  said  premises  at  and  for  the  sum  of 
$6,200.  Shaw  Bros.  Company  completed  the 
building  according  to  the  contract,  plan,  and 
specifications,  and  was  paid  by  Smith  the  full 
contract  price,  without  requiring  from  the  con- 
tractor an  affidavit  as  to  the  payment  of  all 
bills  for  labor  and  material,  or  producing  any 
waivers  in  writing  as  to  the  liens  of  laborers  or 
materialmen.  On  March  11,  1915,  Shaw  Bros. 
Company  made  a  contract  with  the  plaintiff, 
It.  C.  Ricks,  under  which  the  plaintiff  agreed  to 
cover  the  roof  of  said  building  and  put  up  four 
conductor  down  spouts  for  the  sum  of  $400. 
This  work  was  undertaken  by  the  plaintiff  and 
finished  on  the  15th  day  of  April,  1915,  accord- 
ing to  the  contract,  plans,  and  specificationSk 
Tlie  plaintiff  furnished  material  «f  the  value  of 
$315  in  complying  with  and  completing  his  said 
contract,  and  furnished  labor  in  doing  the  work 
of  the  value  of  $85.  When  the  work  on  the  roof 
vras  begun,  the  plaintiff  spent  the  first  day  on 
the  works,  starting  the  workmen  off  and  direct- 
ing the  manner  in  which  the  work  should  be 
done,  but  did  no  actual  manual  labor  himself. 
All  of  the  actual  manual  labor  on  the  job  was 
done  by  persons  employed  by  the  plaintiff.  On 
the  Uth  day  of  July,  1915,  the  plaintiff  recorded 
in  the  office  of  the  derk  of  the  superior  court 
of  Jones  county  bis  claim  of  lien  as  a  contractor 
upon  the  property  described  in  the  original  peti- 
tion to  the  amount  of  $400,  tiie  sum  for  which 
be  was  to  do  said  work  on  said  building,  the 
land  described  in  the  original  petition  being  lo- 
cated in  Jones  county,  Ga. — a  copy  of  said  re- 
corded lien  being  hereto  attached,  marked  Exhib- 
it A  and  made  a  part  hereof.  The  plaintiff  sued 
the  said  Shaw  Bros.  Company  on  said  contract, 
and  on  the  24th  day  of  July,  1915,  at  11  o'clock 
a.  m.,  the  plaintiff  obtained  a  judgment  against 
the  said  Shaw  Bros.  Company  for  said  sum  of 
$400  in  the  municipal  court^  dty  of  Macon, 
which  said  court  has  jurisdiction  of  the  subject- 


matter  and  of  the  person  of  said  Shaw  Bros. 
Company.  At  about  5  o'clock  p.  m.  on  the  said 
24th  day  of  July,  1915,  the  said  Shaw  Bros. 
Company  filed  its  voluntary  petition  for  adjudi- 
cation in  bankruptcy  in  the  District  Court  of  the 
United  States  for  the  Western  Division  of  the 
Southern  District  of  Georgia:  said  court  having 
jurisdiction  of  the  person  ot  said  Shaw  Bros. 
Company,  and  of  the  bankruptcy  proceedings. 
On  the  19th  day  of  February,  1916,  the  said 
Shaw  Bros.  Company  was  granted  its  discharge 
in  said  bankruptcy  proceedings.  The  plaintiff 
in  this  proceeding  was  scheduled  and  had  actual 
knowledge  of  the  proceeding.  The  plaintiff  has 
not  been  paid  anything  on  said  eoattnei,  and 
there  is  now  due  Imn  the  said  sum  of  $400,  plus 
interest." 

Walter  De  Fore,  of  Macon,  for  plaintiff  In 
error.  J.  B.  Jackson,  of  Gray,  and  Hardeman, 
Jones,  Park  &  Johnston,  of  Macon,  for  de- 
fendant in  error. 

BROTI^BS,  P.  J.    Judgment  affirmed. 

JE24KmS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(20    a«.    Adp.    471) 
MADISON  SUPPLY  &  HARDWARE  CO.  ▼. 

SIDWEIiL.    (No.  8157.) 

(CSourt  of  Appeals  of  Georgia,  Division  No.  2, 

July  5,  1917.) 

(Byttabiu  ly  Bditoriat  Btaff.) 

1.  Execution    «s»2  —  Asbignigenib  —  Deliv- 

KBT. 

■  Under  (^v.  (Tode  1910,  |  4274,  declariiig 
that  judgments  and  executions  are  negotiable  by 
indorsement  or  written  assignment  in  the  same 
manner  as  bills  of  exchange  and  notes,  the  de- 
livery of  a  writ  of  fi.  fa.  by  a  bank  to  which 
it  had  been  delivered  as  collateral  security  by  the 
plaintiff,  plaintiff  having  satisfied  the  bank's 
demand,  vests  in  the  plaintiff  an  equitable  in- 
terest, and  entitles  it  to  use  the  name  of  the 
bank  for  the  purpose  of  enforcing  rights  there- 
under. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  2.] 

2.  Parties  ^=396(2)— AMKNOMsniv-RiaHT  to 

AlCEND. 

Where  plaintiff  assigned  to  a  bonk  as  col- 
lateral security  a  writ  of  fl.  fa.  and  subsequently 
the  bank,  its  demand  being  paid,  redelivered  the 
writ  to  plaintiff,  plaintiff  is,  in  a  "petition  for 
rule  against  the  constable  who  failed  to  en- 
force the  writ,  entitled  to  amend  the  petition, 
which  originally  was  in  plaintiff's  name,  by  add- 
ing "for  the  use  of  the  bank ;  plaintiff  having 
the  equitable  title  to  the  writ. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  {  161 ;   Pleading,  Cent  Dig.  {  611.] 

3.  SHEBnnre  and  (Tonbtabuis  «=»125(2)— Ac- 
tions AGAINST  Constable — Evidence. 

Under  Civ.  Code  1910,  i  6042,  declaring  that 
forthcoming  bonds  shall  not  in  any  case,  prej- 
udice or  affect  the  rights  of  plaintiffs  in  execu- 
tion, but  shall  relate  and  have  effect  alone  be- 
tween the  officer  to  whom  it  is  given  and  the  de- 
fendant in  execution,  a  forthcoming  bond  and 
the  record  of  a  suit  thereon  is  inadmissible  in 
evidence  in  proceeding  against  a  constable  for 
failure  to  enforce  a  writ  of  fi.  fa. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
ConsUbles,  Cient  Dig.  U  262,  837.] 

Error  from  Superior  CX>urt,  Morgan  Coun* 
ty ;  J.  B.  Park,  Judge. 
Petition  by  the  Madison  Supply  &  Hard- 
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ware  Company  for  rule  against  J.  T.  Sldwell. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

M.  O.  Few,  of  Madison,  for  plaintiff  In 
error.  WUllford  &  Lambert,  of  Madison,  for 
defendant  In  error. 

BliOODWORTH,  X  Madison  Supply  & 
Hardware  Ck>mpany  filed  a  petition  for  a  nile 
against  J.  T.  Sldwell,  alleging  that  said 
Sldwell  was  a  legal  ccmstable;  that  a  jus- 
tice court  fl.  fa.  was  placed  in  his  hands  for 
collection ;  that  he  levied  it  on  sufficient 
property  of  the  defendant  in  fl.  fa.  to  make 
the  money  due  thereon ;  and  that  although 
the  fl.  fa.  remained  in  his  hands  a  sufficient 
time  for  him  to  make  the  money  thereon  and 
pay  It  over  to  the  plaintiff,  he  failed  to  do 
so.  Defendant  filed  an  answer  of  several 
paragraphs,  to  portions  of  which  plaintiff 
filed  a  demurrer.  The  demurrer  was  over- 
ruled, and  thereupon  the  plaintiff  filed  a 
traverse  to  the  answer  of  the  defendant.  On 
the  trial  of  the  issue  raised  by  this  traverse 
it  was  shown  that  the  execution  had  been 
transferred  in  writing  to  tha  First  National 
Bank  of  Madison,  was  held  by  it  as  collateral 
security,  and  was  turned  over  by  the  bank 
to  the  attorney  for  plaintiff  in  fl.  fa.  for  col- 
lection; that  when  the  levy  was  made  by 
Sldwell  the  bank  had  not  been  paid,  but  sub- 
sequently thereto  the  plaintiff  in  fi.  fa.  paid 
the  bank  in  full;  that  at  the  time  of  the 
trial  the  hardware  company  owed  the  bank 
nothing;  and  that  the  execution  had  never 
been  "transferred  back  to  the  company,  but 
delivered"  to  it  After  the  evidence  was  in, 
the  court  announced  the  following  ruling: 

"I  hold  that  the  evidence  shows  at  the  time 
the  levy  was  made  in  November,  1915,  that  it 
appears  from  the  fi.  fa.  introduced  in  evidence 
in  this  case  that  it  was  transferred  in  writing  to 
the  First  National  Bank,  of  Madison,  Ga.,  as 
shown  by  the  indorsement  and  the  oral  evidence 
in  the  case;  that  if  any  one  was  damaged  by 
the  failure  of  the  officer  to  make  the  money  from 
the  levy  of  November,  1915,  it  was  the  First 
National  Bank  of  Madison,  and  not  the  Madison 
Supply  &  Hardware  Company,  and  therefore 
the  Madison  Supply  &  Hardware  Company,  un- 
der the  law,  would  not  be  entitled  to  recover 
in  this  case  as  the  papers  now  stand." 

After  Oils  ruling  the  plaintiff  offered  to 
amend,  so  that  the  case  would  proceed  in 
the  name  of  the  plaintiff  "for  the  use  of  the 
First  National  Bank."  This  motion  was 
overruled,  and  a  verdict  directed  for  the  de- 
fendant. To  the  ruling  on  this  ground  the 
court  attached  the  following  note: 

"I  refused  to  allow  the  amendment  to  sue  for 
the  use  of  the  National  Bank  for  the  reasons: 
First.  It  was  not  allowable ;  and  second,  the  evi- 
dence sliows  nothing  was  due  the  bank;  third, 
tlie  evidence  showed  that  the  execution  was 
transferred  to  said  bank,  and  therefore  the  Mad- 
ison Supply  &  Hardware  Company  had  no 
right  to  bring  the  rule." 

[1,2]  While  at  the  date  of  the  trial  the 
bank  had  no  Interest  in  the  execution,  yet  It 
was  error  to  refuse  the  amendment  offered  so 


that  the  cause  oonld  proceed  "for  the  use  of" 
the  First  National  Bank."  Under  our  law. 
Judgments  and  executions  "are  negotiable  by 
indorsement  or  written  assignm^it  In  the 
same  manner  as  bills  of  exdiange  and  promis- 
sory notes."  Civil  Code  1910,  |  4274;  Price  v. 
Bradford,  6  Ga.  364.  The  payment  by  tl»e 
hardware  company  of  all  indebtedness  to 
the  bank,  and  the  delivery  of  the  fl.  fa., 
placed  the  equitable  title  to  the  fi.  fa.  In  tbe 
hardware  company.  "An  assignment  of  a 
Judgment  should  be  in  writing,  in  order  to 
vest  the  legal  title  in  the  assignee;  and  If 
transferred  by  delivery  merely,  the  asslgnee^ 
takes  an  equitable  interest,  and  may  use  tbe 
name  of  the  plaintiff  for  the  purpose  of  en- 
forcing his  rights."  Robinson  v.  Schly,  S  Ua. 
515  (2).  "In  a  suit  upon  a  chose  in  action  by 
the  holder  of  the  equitable  title  thereto,  tbe- 
[daintiff  may  amend  his  declaration  by  add- 
ing the  name  of  the  person  who  holds  the- 
legal  title,  suing  for  his  use."  Germania 
Bank  v.  Collins,  Grayson  &  Co.,  113  Ga.  lOlO^ 
39  S.  E.  421  (1) ;  E]stes  v.  Thompson,  90  Ga. 
698,  17  S.  B.  96  (1);  Wheeler  v.  Stapletoiu 
99  Ga.  731, 27  S.  E.  724 ;  Cross  v.  Johnson,  65- 
Ga.  717;  CivU  Code  1910,  {  6689;  Hayne  v. 
Perry,  25  Ga.  400. 

[3]  The  court  did  not  err  in  overruling  the 
first  and  second  grounds  of  plaintiff's  de- 
murrer to  the  plea,  but  the  third  and  fourtl^ 
grounds  should  have  been  sustained.  CivU 
Code  of  1910,  {  6042,  expressly  provides  that 
forthcoming  bonds  shall  not — 
"in  any  case  prejudice  or  affect  the  rights  of 
plaintiffs  in  execution,  but  shall  relate  to  and 
have  effect  alone  between  the  officer  to  whon> 
it  is  given  and  the  defendant  in  execution ;  and 
such  officer  shall  in  no  case  excuse  himself  for 
not  having  made  the  money  on  an  execution  by 
having  taken  such  Iwnd,  but  shall  be  liable  to 
be  ruled  as  now  prescribed  by  law." 

Under  this  Code  section  the  admission  i& 
evidence  of  the  forthcoming  bond,  the  record 
of  the  trial  in  the  city  court  of  Madison,  the 
suit  on  the  forthcoming  bond,  and  all  evidence 
as  to  the  advertisement  of  the  property  after 
talcing  the  bopd,  was  erroneous. 
'  On  account  of  the  direction  given  this  case, 
it  is  unnecessary  to  consider  the  other  as- 
signments of  error. 

Judgment  reversed. 


BROYLES,  P.  J.,  and  JENKINS,  J., 

cur. 


ooo- 


(20    Oa.    App.    483) 

FOUNTAIN  V.  SECURITY  MUT.  LIFE  INS. 

CO.     (No.  8370.) 

(Ooart  of  Appeals  of  Georgia,  Division  No.  2. 

July  5,  1S17.) 

(SyUabui  by  the  Court.) 

Insurance    ®=>364— Lifb    Inbdbancb— Non- 
Payment  OF  Pbemiums — Rights  of  Poucx 

HOLDEK. 

This  was  an  action  of  complaint  upon  a  con- 
tract of  life  insurance.  Under  the  pleadings, 
the  agreed  statement  of  facts,  and  certain  deci- 
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sions  of  tile  conrte  of  the  state  of  New  York, 
which  were  introduced  in  evidence,  the  judges 
Bitting  by  consent  without  the  intervention  of 
a  jury,  did  not  err  in  rendering  judgment  in 
fovor  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  931.] 

Error  from  Superior  Court,  Palaskl  Coun- 
ty; E.  D.  Graham,  Judge. 

Action  by  Josie  Fountain  against  the  Se- 
curity Mutual  Ufe  Instu-ance  Company. 
Tbere  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

H.  F.  Lawson,  of  HawklnsviUe^  foe  plain- 
tiff in  error.  Marion  Turner,  of  Hawklna- 
vUle,  for  defendant  in  error. 

BROTLES,  P.  J.  In  this  case,  by  agree- 
ment, the  trial  Judge  passed  upon  all  of  the 
issues  of  law  and  fact,  upon  the  following 
agreed  statement  of  facts: 

"Georgia,  Pulaski  County.  Mrs.  Josie  Foun- 
tain T.  Security  Mutual  Life  Ins.  Co.  Com- 
plaint in  the  superior  court  of  said  county. 
The  following  statement  of  facts  .are  agreed  up- 
on between  the  plaintiff  and  defendant  in  the 
above-stated  case,  as  the  true  facts  of  the  case: 

"(1)  Mrs.  Josie  Fountain,  the  plaintiff,  is 
the  widow  of  Allen  T.  Fountain,  late  of  said 
county,  deceased.  The  said  Allen  T.  Fountain 
died  on  November  1,  1914. 

"(2)  On  the  5th  day  of  July,  1902,  the  de- 
fendant issued  to  the  said  Allen  T.  Fountain  a 
policy  of  insurance,  a  copy  of  which  is  annexed 
to  the  agreed  statement  of  facts,  marked  'Ex- 
hibit A,'  in  which  policy  the  plaintiff  is  named 
as  beneficiary. 

"(3)  On  the  14th  day  of  December,  1912,  the 
eaid  Alien  T.  Fountain  borrowed  from  the  de- 
fendant upon  said  policy  of  insurance  the  sum  of 
$1,200,  the  said  loan  being  evidenced  by  a  writ- 
ing, a  copy  of  which  is  hereto  attached,  marked 
•Exhibit  B.' 

"(4)  The  last  annual  premium  made  by  the 
said  Allen  T.  Fountain,  or  by  any  one  for  him, 
on  said  policy  was  made  on  the  5ai  day  of  Janu- 
ary, 1913,  upon  which  date  said  annual  premi- 
um was  due,  after  which  date  no  further  an- 
nual premium  was  made  ui>on  said  policy.  The 
last  interest  payment  made  on  said  loan  was 
paid  up  to  December  14,  1913,  and  thereafter 
no  further  payment  of  interest  was  made  on 
said  loan,  and  no  part  of  the  principal  of  said 
loan  was  ever  paid. 

"(5)  The  plaintiff,  Mrs.  Josie  Fountain,  did 
not  sign  said  loan  agreement,  nor  did  she  know 
said  loan  was  being  made  at  the  time  it  was 
made,  nor  did  she  in  any  way  ratify  the  making 
of  said  loan. 

"(6)  The  said  defendant  has  never  foreclosed 
said  loan  during  the  lifetime  of  the  said  Allen 
T.  Fountain,  nor  thereafter,  but  on  the  5th  day 
of  May,  1914,  4  months  after  the  lapse  of  the 
payment  of  an  annual  premium  due  on  January 
6,  1914,  said  policy  of  insurance  was  marked 
canceled  on  the  books  of  the  defendant  compa- 
ny, in  the  regular  course  of  business,  and  under 
the  custom  followed  by  the  said  defendant,  for 
the  failure  of  the  insured  to  pay  the  premium 
due.  That  said  loan  of  $1,200,  with  interest, 
was  charged  against  the  said  policy  and  the  val- 
ue of  the  policy  charged  against  it,  but  no  notice 
was  evtx  received  by  the  plaintiff,  Mrs.  Josie 
Fountain,  of  the  action  of  the  defendant  as 
hereinbefore  set  forth. 

"(7)  After  failure  to  maka  any  further  pay- 
ment of  annual  premium  on  said  policy  after 
January  6,  1913,  the  said  Allen  T.  Fountain 
failed  to  avail  himself  of  any  of  the  privileges 
of  said  policy  whereby  he  could  have  been  rein- 


stated and  the  said  policy  revived,  and  at  the 
time  of  his  death  owed  the  defendant  the  sum 
of  $1,200  principal,  besides  interest  on  the  same 
from  December  14,  1913. 

'.The  sole  question  to  be  determined  by  the 
court  in  this  case  is.  What  amount,  if  any,  is 
due  the  plaintiff  upon  said  policy. 

•'H.  F.  Lawson,  Plaintiff's  Attorney. 
"Marion  Turner,  Defendant's  Atty.'! 

It  is  unnecessary  to  set  forth  all  of  the 
provisions  of  the  policy  sued  upon.  One 
clause  of  the  jwlicy  provided  that  upon  the 
death  of  the  Insured  it  was  payable  at  the 
home  office  of  the  company,  which  in  the 
policy  was  shown  to  be  Blnghampton,  N.  Y. 
The  policy  also  contained  another  prevision: 

"That  the  place  of  this  contract  is  expressly 
agreed  to  be  in  the  dty  of  Binghampton,  N.  Y." 

It  therefore  appears  that  as  to  this  case 
the  law  of  the  state  of  New  York  Is  controll- 
ing. The  law  of  that  state,  as  applicable  to 
this  policy,  was  not  pleaded  by  the  defend- 
ant, and  the  agreed  statement  of  facts  con- 
tains nothing  in  reference  thereto.  However, 
from  the  Judgment  of  the  lower  court,  it  ex- 
pressly appears  that  certain  dedslcms  of  the 
courts  of  the  state  of  New  York,  to  wit, 
Sabln  V.  Phlnney,  134  N.  Y.  423,  81  N.  E. 
1087,  30  Am.  St.  Rep.  681,  Oavagnaro  y. 
Thompson  et  al.,  78  Misc.  Rep.  687,  138  N. 
Y.  Supp.  819,  and  Healy  v.  Prudential  In- 
surance Co.  (Sup.)  140  N.  Y.  Supp.  503,  505, 
were  introduced  In  evidence  by  the  defend- 
ant It  does  not  appear  tliat  any  objection 
was  made  to  the  introduction  of  this  evi- 
dence, and,  under  these  circumstances,  it 
must  be  held  to  be  supplemental  to  the  agreed 
statement  of  facts,  and  will  be  considered  by 
this  court  in  the  determination  of  the  case. 

The  Insured  had  the  right  under  the  policy 
to  change  the  beneficiary  at  any  time  during 
its  continuance  "by  filing  with  the  company 
a  written  request  duly  executed  on  blanks 
furnished  by  the  company;  such  change  to 
take  effect  only  upon  the  Indorsemait  of  the 
same  on  the  policy  by  the  company." 

The  only  two  questions  for  decision  In  this 
case  are:  First,  did  the  insured  have  the 
right,  under  the  prorisions  of  the  policy,  to 
pledge  the  policy  to  the  Insurance  company 
for  a  loan  without  the  consent  of  the  benefi- 
ciary? And,  second,  if  he  did  have  such  a 
right,  was  there  anything  due  the  beneficiary 
under  the  policy? 

The  aforementioned  New  York  decisions, 
which  were  introduced  in  evidence,  hold,  In 
substance,  that  the  beneficiary  under  a  life 
Insurance  policy  which  provides  that  the 
Insured  may  change  the  beneficiary  at  any 
time,  has  no  vested  Interest  In  the  policy. 
This  being  true,  and  the  law  of  the  state  of 
New  York  being  controlling  in  this  case,  it 
clearly  appears  that  the  Insured  had  the 
right,  without  the  consent  of  the  beneficiary, 
to  pledge  the  policy  for  the  loan  which  he  ob- 
tained from  the  insurance  company,  and  that 
such  loan  was  valid  and  binding  against  the 
policy.  The  fact  that  the  beneficiary  In  the 
poUcQr  was  never  changed  is  immaterial. 
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In  onr  opinion  the  second  qaestlon  must 
be  answered  In  the  negative.  The  agrreed 
statement  of  facts  shows  that  the  last  pre- 
mium paid  by  the  Insured  was  on  January 
6,  1913,  which  carried  the  policy  to  January 
5,  1914,  with  the  privilege  of  reinstatement 
'under  certain  conditions,  If  applied  for  within 
6  'months  after  the  lapse  of  the  policy  for 
nonpayment  of  the  annual  premium.  The 
$1,200  loan,  besides  Interest  thereon,  had 
never  been  paid,  and  was  outstanding  against 
the  policy  at  the  time  of  the  death  of  the  In- 
sured. Had  the  policy  been  In  force  Its  cash 
surrender  value  would  have  been  $1,200,  the 
same  amount  as  the  outstanding  loan.  Under 
these  circumstances,  and  under  the  provisions 
of  the  policy,  the  policy  never  became  a  paid- 
up,  nonpartlclpatlng  contract.  The  second 
paragraph  of  the  "privileges"  In  the  policy, 
of  which  the  Insured  could  have  taken  ad- 
vantage, la  as  follows: 

"That  if  after  payment  of  premiums  for 
three  or  more  years  defaults  are  made  in  the 
payment  of  any  premium,  the  insured  may  with- 
in sis  months  attet  such  default,  select  one  of 
the  methods  of  settlement  shown  in  the  table  of 
loans,  cash  surrender,  paid-up  and  extended  in- 
surance values  (any  indebtedness  of  the  insured 
to  the  company  being  first  deducted  therefrom). 
Failing  to  select  a  method  of  settlement  within 
the  six  months  specified  then  this  policy  shall 
automatically  become  a  nonparticipating  paid- 
up  policy  for  the  amount  stated  in  the  table  be- 
low, for  the  end  of  the  last  year  for  whidi  com- 
plete annual  premiums  have  been  paid,  provided 
there  be  no  unpaid  loan  thereon."    (Italics  ours.) 

There  being  an  unpaid  loan  on  this  policy, 
and  It  appearing  that  the  Insured  Uved  for 
nearly  10  months  after  the  lapse  of  the  policy 
for  nonpayment  of  the  last  annual  premium 
due,  and  during  all  this  period  of  time  he 
made  no  effort  to  avail  himself  of  any  of  the 
privileges  of  the  policy.  In  our  oplnlcm,  the 
policy  was  absolutely  dead  at  the  time  of  the 
death  of  the  Insured,  and  nothing  was  due 
under  it  to  the  beneficiary.  It  appears  that 
the  Insurance  ccnnpany  canceled  the  policy 
four  months  after  the  lapse  thereof  by  rea- 
son of  the  nonpayment  of  the  annual  pre- 
mium due,  and  counsel  for  the  plaintiff  In 
error  contends  that  as  this  cancellation  of  the 
policy  by  the  company  was  made  2  months 
before  they  had  a  right  to  do  so,  the  cancella- 
tion was  therefore  void.  In  support  of  this 
contention  he  cites  McEachem  v.  New  York 
Life  Insurance  Co.,  IS  Ga.  App.  222,  82  S.  BL 
820.  In  that  case,  however,  the  cancellation 
of  the  policy  was  made,  not  only  before  the 
expiration  of  the  6  months,  iut  after  the 
death  of  the  insured,  and  also  a  demand  for 
the  payment  of  the  policy  was  made  l>v  the 
administrator  of  the  insured  before  the  ex- 
piration of  the  6  montht.  The  insured  In 
that  case  having  died  before  the  expiration  of 
the  6  months,  and  without  having  exercised 
his  right  of  election  between  the  privileges 
specified  in  the  policy,  such  right  survived  to 
his  legal  representative.    In  the  Instant  case 


the  insured  lived  nearly  10  months  after  his 
default  in  the  payment  of  the  premium  due, 
and  at  his  death  the  time  had  long  passed 
in  which  he  or  his  representative  could  have 
revived  the  policy  or  have  exercised  any  right 
of  election  of  the  benefits  specified  therein. 
Although  the  cancellation  of  the  policy  was 
made  by  the  Insurance  company  before  the 
expiration  of  the  6  months,  the  insured,  by 
falling  for  nearly  10  months  to  take  any 
steps  for  his  reinstatement  or  a  revival  of  the 
policy,  forfeited  all  rights  under  the  policy. 
In  view  of  the  outstanding  loan,  and  the 
length  of  time  that  had  elapsed  since  the  de- 
fault in  the  payment  of  the  last-due  premium, 
it  is  clear  to  us  that  at  the  death  of  the  in- 
sured the  policy,  although  prematurely  can- 
celed, bad  no  value  whatever.  Under  the 
facts  of  the  case  the  value  of  the  policy  had 
been  exhausted  by  the  loan  of  $1,200. 

In  our  oplnioQ  the  trial  judge  did  not  err 
in  rendering  Judgment  In  favor  of  the  de- 
fendant 

Judgment  affirmed. 

JENKINS  and  BLOODWORTH.  JJ.,  oon- 
cnx. 


00    Chu    App.    4<7) 

HINTON  T.  BURNS  et  aL     (No.  78T2.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  2. 

July  6,  1917.) 

(ByUabus  iv  the  Court.) 

ExKotmoN  ^=9328  —  Pbocexds  or  Saub— 
pubchase-monet  notes  —  judqicent  — 
Monet  Bui.b. 
H.  K.  Bums,  the  owner  of  certain  land, 
made  a  security  deed  thereto  to  Gantt,  and  aft- 
erwards sold  the  land  to  Wheeler,  subject  to 
Gantt's  lien,  taking  purchase-money  notes  and 
executing  a  bond  for  title  to  the  purchaser,  and 
sold  the  purchase-money  notes,  but  did  not  also 
convey  title  to  the  land.  The  purchaser  of  the 
notes,  J.  K.  Bums,  sued  Wheeler  as  principal 
and  H.  K.  Bums  as  indorser  thereon,  and  ob- 
tained a  common-law  judgment  Wbeeler,  while 
holding  the  land  under  the  bond  for  titles,  made 
a  security  deed  to  Hinton,  and  Hinton  obtain- 
ed a  judgment  against  Wheeler,  in  which  a 
special  lien  on  the  land  was  established.  The 
land  was  sold  under  an  execution  in  favor  of 
Gantt,  and  on  a  money  rule  the  surplus,  after 
payment  of  Gantt's  execution,  was  claimed  by 
J.  K.  Bnms,  under  his  judgment  on  the  pur- 
chase-money notes.  Hinton  filed  an  interven- 
tion, contending  that  the  surplus  should  be  ap- 
plied first  to  his  judgment.  The  intervention 
of  Hinton  was  dismissed,  and  the  surplus  fund 
awarded  to  J.  K.  Bums.  Held,  that  there  was 
no  error  in  awarding  the  fund  as  stated. 

[Ed.  Note.— For  other  cases,  see  ESzecutioin, 
Cent  Dig.  U  9Sl-^&] 

Error  from  City  Court  of  Macon;  Du  Pont 
Guerry,  Judge. 

Money  rule  by  J.  K.  Bums  daimlng  mon- 
ey under  a  Judgment  on  purchase-money 
notes,  In  whidx  J.  O.  Hinton  filed  an  inter- 
vention dalmlng  the  money  upon  a  Judgment 
against  purchaser.     Intervention  dismissed. 
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and  fund  awarded  to  J.  K.  Bums,  and  In- 
terrener   brings  error.     Affirmed. 

Hardeman,  Jones,  Part:  &  Johnston,  of 
Macon,  for  plaintiff  In  error.  Martin  & 
Martin,  Hall  &  Grlce,  and  Chas.  J.  Bloch, 
all  of  Macon,  and  McMillan  &  Erwln,  of 
Clarkesvllle,  for  defendant  in  error. 

JBNKINS,  J.  No  question  arises  concern- 
ing the  priority  of  the  claim  of  Gantt  The 
controversy  arises  solely  over  the  surplus 
fund  arising  from  the  sale  of  the  land  orig- 
inally owned  by  H.  K.  Burns.  It  will  be 
seen  that  J.  K.  Bums  claims  by  virtue  of  his 
Judgment  against  Wheeler  as  principal  and 
H.  K.  Bums,  as  Indorser,  on  the  purchase- 
money  notes  given  by  Wheeler  to  H.,  K. 
Burns,  the  original  owner,  and  indorsed  by 
the  latter  to  him ;  and  Hinton  claims  under 
his  Judgment  setting  up  a  special  lien  on 
the  land,  on  a  note  and  deed  given  by  Wheel- 
er whUe  holding  under  his  bond  for  title 
and  while  the  purchase-money  notes  which 
are  the  basis  of  the  Judgment  In  favor  of  J. 
K.  Bums  were  unpaid.  J.  K.  Bums'  motion 
to  dismiss  the  intervention  of  Hinton  is  more 
8i>ecifically  based  upon  the  groimd  that  the 
funds  arose  from  the  sale  of  property  be- 
longing to  H.  K.  Bums,  against  whom  Hin- 
ton had  no  Judgment,  whUe  the  Judgment  of 
J.  K.  Bums  is  against  both  Wheeler  and  H. 
K.  Bums,  and  that,  since  the  funds  to  be 
distributed  did  not  arise  from  the  sale  of 
tlie  property  at  a  debtor  common  to  H.  K. 
Bums  and  J.  O.  Hinton,  the  intervention 
could  not  properly  lie.  In  support  of  this 
contention  counsel  for  defendant  in  error 
cite  Bums  ft  West  v.  Long  &  Bro.,  79  Qa. 
530,  4  S.  E.  877.  The  ruling  in  that  case 
was  as  follows: 

"Where  two  firms,  as  creditors  of  different 
debtors,  each  held  a  mortgage  given  by  the  debt- 
ors respectively  upon  the  same  personal  prop- 
erty, and  one  of  the  firms  foreclosed  their  mort- 
gage against  their  debtor,  and  caused  the  prop- 
erty to  be  sold  thereunder,  and  thereupon  the 
otlter  firm,  who  had  also  foreclosed  their  mort- 
gage against  their  debtor,  sought  to  daim  Uie 
fond  arising  from  the  sale,  there  was  no  error 
in  refusing  to  allow  them  to  intervene  for  that 
pnniose.  The  foreclosure  of  the  mortgage 
•gainst  one  debtor  constituted  no  lien  upon  the 
fund  arising  from  the  sale  of  the  property  as 
tbat  of  the  other  debtor;  and  if  the  property 
did  not  belong  to  the  debtor  as  whose  it  was 
•old,  but  to  the  other  debtor,  the  sale  could  not 
affect  the  lien  of  the  xaortg&ge  against  the  lat- 
ter." 

The  principle  held  In  that  case  does  not 
•eem  to  us,  however,  to  be  Just  applicable  to 
the  facts  here.  The  basis  of  that  decision 
was  that  when  a  fund  arises  from  the  sale 
of  mortgaged  proi)erty  as  belonging  to  one 
person,  an  intervention  will  not  lie  in  favor 
of  one  dlaiming  the  fund  by  virtue  of  a  mort- 
gage executed  by  another;  that  one  dalming 
•  fund  under  an  intervention  cannot  support 
midi  a  claim  by  showing  that  the  title  to  the 
property  sold  was  in  some  person  other  than 


defendant  in  execution.  This  principle  has 
often  been  held.  Crawford  County  Bank  v. 
Brttt-Hlghtower  Co.,  17  Ga.  App.  804,  88  S. 
E.  091.  In  the  case  before  us,  however, 
there  are  not  two  titles  involved.  II.  K. 
Burns  sold  hla  title,  imder  u  bond,  to  Wheel- 
er, and  the  questl<H)  Is:  Can  Wheeler,  or 
his  transferee,  without  paying  the  purchase 
price  of  the  land,  claim  the  benefit  thereof, 
by  receiving  the  surplus  fund  arising  from 
the  sale  thereof,  to  the  etxclusion  of  one 
claiming  imder  a  Judgment  based  on  the  pur- 
chase-money notes  given  by  Wheeler  there- 
for? 

A  money  rule  is  an  equitable  proceeding, 
and  the  court  must,  upon  proper  pleading, 
award  the  money  in  the  hands  of  the  officer 
to  the  person  equitably  entitled  to  it  Brad- 
shaw  V.  Gormerly,  64  Ga.  667  (4) ;  Coleman  v. 
Slade  &  Ethridge,  75  Ga.  61(15);  Shumate 
V.  li^Lendon,  120  Oa.  396,  48  S.  E.  10; 
O'Connor  v.  Georgia  Ry.  Bank,  121  Ga.  88, 
48  S.  B.  716;  Bagan  v.  Coley  ft  Bro.,  4  Ga. 
App.  421,  61  S.  B.  862(4,  6);  Wright  V. 
Brown,  7  Ga.  App.  389,  66  S.  E.  1034 ;  Black 
v.  Weaver,  7  Ga.  App.  507,  67  S.  B.  389(3). 
In  the  case  of  Fulcher  v.  Felker,  28  Ga.  252, 
relied  upon  by  irialntlff  In  error,  the  headnote 
is  as  follows: 

"A.  sells  to  B.  a  tract  of  land  at  fall  valua- 
tion incumbered  with  a  judgment  lien,  to  satis- 
1^  which,  the  land  is  sold  by  the  sheriff,  leaving 
a  surplus,  after  satisfying  the  principal,  inter- 
est and  cost  of  fi.  fa.  Upon  a  rule  against  the 
sheriff,  and  at  the  instance  of  A.,  held  that  B., 
the  purchaser,  and  not  A.,  was  entitled  to  this 
balance." 

In  that  case  the  court  said: 

"Can  there  be  any  doubt  that  Cloud,  by  going 
into  a  court  of  equity,  would  be  decreed  to  re- 
tain the  balance  of  the  money  for  which  the 
land  was  sold  after  satisfying  the  principal,  in- 
terest and  cost  of  the  fi.  fa.?  We  apprehend 
not.  The  same  principle  should  govern  then  in 
the  decision  of  this  motion.  Cloud  bought  and 
paid  Fulcher,  the  defendant  in  execution,  for 
the  land.  He  went  into  possession.  But  it  was 
Incumbered  by  the  older  lien  of  the  judgment. 
This  he  was  obliged  to  discharge.  Having  done 
this,  was  he  not  entitled  to  hold  on  to  the  sur- 
plus of  the  sale?  What  claim  bad  Fulcher  to 
it?  He  had  sold  and  conveyed  to  Cloud  and  re- 
ceived the  full  value  of  his  property." 

See,  ahso,  Crawford  v.  Williams,  76  Ga. 
792  (2). 

In  the  present  case,  however,  the  purchase 
price  of  the  land  had  not  been  paid,  and  it 
does  not  seem  that  the  vendee  or  his  trans- 
feree should  claim  the  surplus  fund  arising 
from  the  sale  thereof,  as  against  one  claiming 
under  a  Judgment  based  on  notes  which  were 
in  fact  for  the  purchase  price.  Civ.  Code 
1910,  §  3330;  Bush  v.  Bank  of  Thomasvllle, 
111  Ga.  664,  36  S.  B.  900;  Green  &  Colwell 
V.  Hill,  101  Ga.  258,  28  S.  E.  602 ;  Browder, 
Manget  &  Co.  v.  Blake  &  Madden,  135  Ga. 
71,  68  S.  E.  837;  First  Nat.  Bank  of  Cornelia 
V.  Burross  ft  Co.,  144  Ga.  857,  88  S.  E.  190; 
Smith  V.  Bowne,  60  Ga.  485. 

We  therefore  think  the  court  was  correct 


Digitized  by 


Google 


122 


93  SOUTHEASTERN  REPORTEB 


(Ga. 


In  dismissing  the  Interrentlon  and  awatdtngr 
the  surplus  fund  to  J.  K.  Burns. 
Judgment  affirmed. 

BROTLBS,  P.  J.,  and  BLOODWOBTH,  J., 

concur. 


(20  Oa.  App.   480) 

ATKINSON  T.  WINGATB  PT^UMBING  CO. 

(No.  8260.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  6,  1917.) 

(SyUaiut  by  the  Court.) 

Mechanics'  Luns  €=s>291(1)— Fobkci^sttbb— 

conditioks. 
In  order  to  foreclose  a  lien  for  material  fur- 
nished to  a  contractor  to  be  used  in  improvin? 
the  land  of  another  person,  it  is  necessary  that 
the  materialman  have  judgment  against  the  con- 
tractor in  a  previous  action,  or,  if  the  land- 
owner and  contractor  reside  in  the  same  county, 
they  may  be  sued  in  the  same  action;  but  if 
they  reside  in  different  counties,  they  cannot  be 
joined  as  defendants,  except  where  special  rea- 
sons permit  recourse  to  a  court  <ft  equity. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  8  59d.] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Suit  by  the  Wlngate  PlumWng  Company 
against  Burwell  Atkinson  and  another. 
There  was  a  judgment  for  plaintiff,  and  the 
named  defendant  brings  error.    Rerersed. 

Spencer  R.  Atlcinson  and  Hugh  M.  Scott, 
both  of  Atlanta,  for  plaintitT  in  error.  Sim- 
mons &  Simmons  and  Bachman  ft  Simmons, 
all  of  Atlanta,  for  defendant  in  error. 

BLOODWORTH,  J.  Wlngate  Plumbing 
Company  brought  suit,  in  Fulton  superior 
court,  against  "J.  I*  Pettlgrew  of  said  state 
and  county,  and  Burwell  Atl^lnson,  a  resi- 
dent of  the  county  of  Camden,  said  state," 
alleging  that  the  plalntUt,  a  corporation,  had 
furnished  to  J.  ti.  Pettlgrew,  who  was  a 
contractor,  certain  material,  and  that  the 
plalntlfC  did  certain  plumbing  work  In  the 
construction  of  two  houses,  the  owner  of 
which  was  Burwell  Atkinson.  PlalntlfT  pray- 
ed for  a  general  judgment  against  said  con- 
tractor, and  for  "a  materialman's  and  con- 
tractor's lien"  against  the  property  of  said 
Burwell  Atkinson,  described  in  the  petition. 
Atldnson  entered  a  special  appearance  for  the 
purpose  of  moving  to  dismiss  the  proceeding 
BO  far  as  It  related  to  him,  and  also  filed  a 
plea  to  the  jurisdiction  of  the  court,  alleging: 

"That  he  was  and  for  many  years  prior  to 
the  institution  of  said  suit,  and  was  at  the  time 
of  the  institution  thereof,  and  is  now,  a  citi- 
zen of  the  county  of  Camden  in  said  state,  and 
is  not  now,  nor  has  he  hitherto  been  at  any 
time,  a  citizen  of  the  said  county  of  Fulton; 
that  the  alleged  cause  of  action  in  plaintiff's 
declaration  set  out  is  not  such  as  will  authorize 
the  institution  of  said  suit  as  against  him  else- 
where than  in  the  county  of  Camden  in  said 


state:  that  the  superior  court  of  Fulton  has  no 
jurisdiction  as  against  him  in  the  premises,  and 
that  the  superior  court  of  the  county  of  Cam- 
den alone  has  jurisdiction  as  against  him  in 
the  premises;  and  therefore  upon  the  premises 
he  prays  the  court  to  dismiss  the  plaintiflTs 
said  suit  for  want  of  jurisdiction." 

The  question  raised  by  the  ftlea  to  the 
jurisdiction  was  submitted  to  the  court  for 
determination  without  the  Intervention  of  a 
jury,  and  upon  the  following  agreed  state- 
ment of  facts: 

"Burwell  Atkinson,  at  the  time  of  the  insti- 
tuti<m  of  the  suit  and  for  many  years  prior 
thereto  and  since  that  time,  has  continuously 
resided  in  Camden  county,  Gra. ;  that  the  supe- 
rior court  of  Camden  county  has  jurisdiction 
to  try  suits  against  him ;  that  at  the  term  of 
this  court  to  which  this  cause  was  made  re- 
turnable the  defendant,  Burwell  Atkinson,  en- 
tered a  special  appearance  for  the  purpose  of 
making  a  motion  to  dismiss  the  suit  against 
him,  upon  the  ground  that  it  appeared  upon  the 
face  of  the  declaration  that  this  court  had  no 
jurisdiction  of  the  person  of  Burwell  Atkinson, 
in  that  he  resided  in  the  county  of  Camden,  and 
not  in  the  county  of  Il'^ilton." 

This  motioa  waa  heard  by  Judge  Bell,  who 
overruled  It  and  refused  to  dismiss  the 
action. 

Under  the  above  submission  the  court 
found  against  the  plea  to  the  jurisdiction. 
This  we  think  waa  error.  Under  the  head  of 
venue  the  Constitution  of  this  state  provides 
where  suits  shall  be  brought  in  divorce  cases, 
cases  respecting  title  to  laud,  equity  cases, 
suits  against  joint  obUgors,  joint  promisors, 
copartners,  or  joint  trespassers,  suits  agaln.st 
makers  and  indorsers  of  promissory  notes, 
or  drawer,  or  acceptor,  and  indorser  of  for- 
eign or  inland  bills  of  exchange,  or  like  in- 
struments. See  Civil  Code  1910,  §8  6538  to 
6542.  A  suit  against  a  contractor  to  whom 
a  materialman  has  furnished  plumbing  mate- 
rial, and  for  whom  he  has  done  plumbing 
work,  and  against  the  owner  of  the  realty, 
is  not  covered  by  either  of  the  foregoing  sec- 
tions. Section  6543  of  the  Civil  Code  of  1910 
provides  that  "all  other  civil  cases  shall  be 
tried  in  the  county  where  the  defendant  re- 
sides." This  section  applies  in  the  instant 
case  and  would  require  suit  against  defend- 
ant, Burwell  Atkinson,  to  be  brought  in  Cam- 
den county,  where  he  resides.  Under  the  rul- 
ing of  this  court  and  the  Supreme  Court,  in 
order  for  a  materialman  who  has  furnished 
a  contractor  with  material  to  be  used  in  im- 
proving the  property  of  another,  it  is  neces- 
sary that  the  materialman  have  judgment 
against  the  contractor  in  a  previous  action, 
or  the  contractor  must  be  sued  in  a  foreclo- 
sure proceeding  concurrently  with  the  owner 
of  the  property  improved.  Spivey  v.  Reneau, 
18  Ga.  App.  37,  88  S.  E.  795  (1) ;  Buck  v.  Tlf- 
ton  Mfg.  Co.,  4  Ga.  App.  695,  62  S.  E.  107; 
Griffin  Bros.  v.  Gainesville  Iron  Works,  144 
Ga.  840,  88  S.  B.  201  (2);  Maude  v.  Rosser, 
126  Ga.  268,  55   S.   E.  32;  Columbian  Iron 
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Works  y.  Crysrtal  Springs  Bleachery  C3o.,  146 
Oa.  621,  89  S.  B.  751.  In  Mauck  T.  Eosser, 
«upra,  126  Ga.  page  272,  56  S.  B.  page  33, 
la  the  following: 

"It  tocdc  a  statute  to  irender  the  owner  of 
the  real  estate  improved  personally  liable  to 
any  extent  to  a  materialman  for  material  fnr- 
nished  by  him  to  the  contractor  who  improved 
the  property.  If  the  owner  and  the  contractor, 
had  be^,  under  the  existinar  law,  jointly  liable 
to  the  materialman,  under  ue  contract  between 
him  and  the  contractor,  this  statute  would  have 
been  unnecessary." 

In  discussing  the  case  of  Buck  ▼.  Tlfton 
Mfg.  Co.,  supra.  Judge  Powell  says: 

"Except  in  those  cases  where,  by  reason  of 
the  fact  that  both  reside  in  the  same  county, 
the  contractor  and  the  landowner  can  be  joined 
in  the  same  suit,  or  where  special  reasons  per- 
mit of  recourse  to  a  cojrt  of  equity,  the  mate- 
rialman should  reduce  his  claim  against  the  con- 
tractor to  judgment  before  he  sues  upon  it  to 
establish  a  lien  against  the  landowner." 

It  is  tme  that  in  discussing  the  case  of 
Grtffln  Bros.  v.  Gainesville  Iron  Works,  su- 
pra, Mr.  Presiding  Justice  Evans  says: 

"It  is  indispensable  to  the  foreclosure  of  a 
materialman's  lien  against  the  owner  of  the 
real  estate  improved  that  there  be  a  valid  judg- 
Inent  against  the  contractor.  The  materialman 
may  sue  the  contractor  separately  and  obtain 
his  judgment,  and  thereafter  foreclose  his  lien 
against  the  owner  of  the  real  estate  alleged  to 
have  been  improved ;  or,  if  the  contractor  is  a 
resident  of  the  county  where  the  property 
against  which  the  lien  is  sought  to  be  estab- 
lished is  located,  the  materialman  may  proceed 
in  the  same  action  against  the  contractor  and 
the  owner  of  the  real  estate,  and  recover  a 
judgment  in  personam  in  that  action  against 
the  contractor." 

The  learned  presiding  justice,  who  rarely 
ever  states  a  proposition  Incorrectly,  allowed 
himself  in  this  instance  (no  doubt  because 
the  contractor  and  one  of  the  owners  of  the 
peal  estate  lived  in  the  county  where  the 
buUdlng  was  erected,  and  the  question,  there- 
fore, was  not  directly  involved)  to  state  that : 

"If  the  contractor  is  a  resident  of  the  county 
where  the  property  against  which  the  lien  is 
sought  to  be  established  is  located,  the  material- 
man may  proceed  in  the  same  action  against 
the  contractor  and  the  owner  of  the  real  es- 
tate." 

While  this  general  statement  was  error,  it 
was  not  erroneous  as  applied  In  the  particu- 
lar case,  because  the  owner  resided  in  the 
county  where  his  property  was  situated. 

As  the  court  erred  in  finding  against  the 
plea  to  the  jurisdiction,  all  subsequent  pro- 
ceedings In  the  case,  so  far  as  defendant,  At- 
kinson, is  concerned,  are  nugatory,  and  it  Is 
useless  to  consider  the  other  assignments  of 
error. 

Judgment  reversed. 


BBOTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 


(107   S.   C.   4E4) 
TATUM  y.  SEABOARD  AIR  LINE  RT. 
(No.  9761.) 

(Supreme  Court  of  South  Carolina.     July  13, 
1917.) 

1.  NKW    TBIAL    «S»82— BCFUBAIi — DiSCBETION 

OF  Court. 
The  circuit  court's  action  in  refusing  de- 
fendant a  new  trial  after  a  default  judgment 
against  it  in  a  magistrate's  court  on  the  ground 
of  inadvertence,  mistake,  etc.,  rests  within  the 
court's  discretion. 

[Ed.  Note.— -For  other  cases,  see  New  Trial, 
Cent  Dig.  U  167,  16a] 

2.  CoMMEBCE   ©=>8(13)— Penaxtt  fob  Fail- 
ure TO  Pay  Claim— Validity. 

A  statutory  provision,  penalizing  a  rail- 
road $50  for  not  paying  a  claim  within  40  da^, 
held  invalid  when  applied  to  an  interstate  ship- 
ment. 

3.  Appeal  and  Ebbob  «=>1074 (3)— Harmless 

ERBOB— £>XCLUDING   AFFIDAVIT. 

An  exception  that  the  court  excluded  from 
the  case  on  appeal  an  affidavit  offered  at  the 
hearing  will  be  overruled,  where  the  affidavit 
would  not  change  the  result. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4252.] 

Ai^>eal  from  Common  Pleas  (^rcuit  Court 
Of  RlKihland  County;    J.  W.  De  Vose,  Judge. 

Action  by  T.  H.  Tatum  against  the  Sea- 
board Air  Une  Railway.  From  a  circuit 
court  order  denying  a  new  trial  after  a  de- 
fault judgment  against  it  In  a  magistrate's 
court,  the  defendant  appeals.  New  trial 
£janted,  unless  plaintiff  remit  a  penalty  in- 
cluded in  the  judgment 

Lyles  ft  Lyles  and  Jas.  B.  Murphy,  all  of 
Columbia,  for  appellant  A.  J.  Bethea  and 
Graydon  &  Graydon,  all  of  Columbia,  for 
respondent 

FBASER,  J.    The  case  states: 

"This  action  was  commenced  by  service  of 
summons  and  complaint  on  defendant  Seaboard 
Air  Line  Railway,  on  November  14,  1914.  The 
complaint  states  that  the  plaintiff  shipped  a 
carload  of  household  goods  from  Charlotte,  N. 
C.,  to  Columbia,  S.  C,  over  the  road  of  this  de- 
fendant and  that  the  goods  were  damaged  to 
the  amount  of  $40  while  in  transit;  that  a  claim 
was  duly  filed  for  said  damage  and  the  same 
was  not  paid  within  40  days,  and  plaintiff  asks 
that  judgment  be  given  for  $40  for  said  damage 
and  for  $50  penalty.  A  default  judgment  was 
taken  in  the  magistrate's  court  on  December  5, 
1914,  for  the  sum  of  $90  and  costs.  The  de- 
fendant applied  to  Judge  Wilson  tor  an  order 
staying  execution,  which  was  duly  granted,  and 
on  the  same  day  served  notice  of  intention  to 
appeal  from  judgment  of  magistrate." 

From  this  order  the  defendant  appealed. 

[1]  I.  The  first  exception  complains  of  er- 
ror in  refusing  a  new  trial  on  the  ground  of 
inadvertence,  mistake,  etc.  This'  matter  was 
within  the  discretion  of  the  circuit  judge,  and 
his  reasons  for  refiusing  it  are  sufiScient. 

[2]  II.  Tbe  second  exception  complains  of 
error  in  refusing  a  new  trial  on  the  ground 
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tliat  the  Judgment  indaded  a  penalty  on  In- 
terstate shipment  This  was  error  of  law, 
and  is  sustained.  C.  W.  &  a  Ry.  Co.  ▼.  Varn- 
vlUe  Furniture  Co.,  237  U.  S.  697,  35  Sup.  C3t. 
716,  69  L.  Ed.  1137,  Ann.  Gas.  1916D,  333. 

The  third  and  fourth  exceptions  are  aban- 
doned. 

[3]  III.  The  fifth  exception  complains  of 
error  In  the  order  settling  the  case,  in  which 
an  affidavit  offered  at  the  hearing  was  ex- 
cluded from  the  case  on  appeal.  The  affidavit 
would  make  no  material  difference  in  the  re- 
sult, and  this  exception  Is  overruled. 

The  judgment  of  this  court  is  that  a  new 
trial  be  granted,  unless  the  respondent  will 
remit  the  penalty,  to  wit,  $50,  wlfUn  10  days 
after  notice  of  the  filing  of  this  oplni<H). 

GARY,  O.  X,  and  HTDRIOE,  WATTS,  and 
OAGB,  JJ.,  concor. 


(107  S.   C.  411) 

STATB  T.  HIERS.    (No.  97S4.) 

(Supreme  Court  of  South  Carolina.    July  6, 
1917.) 

1.  Cbihinai.  Law  «=>598(7>— ConmroAnoB— 

DlSCBBTIOn  OF  COUBT. 

Where  no  8abp<Bna  or  warrant  for  arrest  of 
absent  witness  was  shown  to  the  court  and  there 
was  no  compliance  of  defendant  with  Circuit 
Court  Rule  ZI,  there  was  no  error  in  overruling 
a  motion  for  continuance,  especially  where  one 
of  the  witnesses  appeared  and  testified  in  the 
case. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  |  1338.] 

2.  CsnHNAi.  Law  «=3l043(2)  —  Appbai.  and 

Bbbob— Matters  Reviewabu:. 
Where  defendant's  attorney  simply  objected 
to  testimony  without  stating  any  grounds  and 
the  exception  does  not  point  out  any  error  of 
law  or  prejudicial  error,  the  exception  presents 
nothing  for  review, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2654.] 

8.  HOiaCIDB    «=>188(6)— EVIDKNOH— Rkpttta- 
TION  OF  Dkceased. 
The  general  repatation  of  the  victim  of  a 
homicide  for  violence  may  be  shown,  but  not 
particular  acts  of  violence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  395.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Bamberg  County;  Franlc  B.  Gary, 
Judge. 

George  J.  Hlen'  was  convicted  of  man- 
slaughter and  he  appeals.    Affirmed. 

Mayfield  &  Free  and  R.  P.  Bellinger,  all 
of  Bamberg,  and  W.  D.  Beonett,  of  Ehr- 
bardt,  for  appellant  R.  L.  Gunter,  Solicitor, 
of  Aiken,  and  Carter  &  Carter,  of  Bamberg, 
tot  respondent 


WATTS,  J.    The  defendant  was  Indicted 
for   murder,    tried   and   convicted   of   man- 


slaughter before  Judge  Gary  at  the  October 
term  of  court  1916,  and  after  sentence  ap- 
pealed. 

[1]  The  first  exception  alleges  error  on  the 
part  of  his  honor  In  refusing  motion  for  con- 
tinuance made  by  the  defendant  when  the 
case  was  called  for  trlaL  His  honor  found 
as  a  matter  of  fact  that  due  diligence  had  not 
been  used  to  procure  the  attendance  of  the 
witnesses  named  in  the  affidavit  There  is 
nothing  in  the  record  to  show  that  his  honor 
abused  the  discretion  vested  in  him  in  re- 
fusing the  motion.  One  of  the  witnesses, 
Edwards,  did  appear  and  testify  in  the  case 
during  the  progress  of  the  trial,  and  there 
was  no  compliance  aa  the  part  of  the  de- 
fendant with  rule  27  of  Circuit  Court  Rules. 
There  was  no  subpoena  or  warrant  for  arrest 
of  these  witnesses  shown  to  the  court  or 
any  claim  that  such  papers  were  in  existence. 
A  perusal  of  the  affidavit  shows  a  want  of 
compliance  materially  with  the  demands  of 
this  rule.  So  his  honor  was  not  in  error  in 
refusing  the  motion  to  continue,  and  this  ex- 
ception is  overruled. 

[2]  Exception  2  alleges  error  in  allowing 
Dr.  C.  F.  Black  to  testify  over  the  objection 
of  defendant's  attorneys.  The  defendant's 
attorneys  simply  objected,  did  not  state  any 
grounds  of  objection  to  the  trial  Judge  when 
the  objection  was  made,  and  in  the  exception 
made  does  not  attempt  to  p(4nt  out  any  er- 
ror of  law  or  point  out  any  prejudicial  error 
by  the  admission  of  the  evidence.  There  is 
no  question  presented  by  this  exception  for 
this  court  to  consider.  This  exception  is 
overruled. 

Excepti(»i  3  Is  overruled  for  the  same  rea- 
sons assigned  in  overruling  exception  2. 
Brown  V.  Building  Co.,  88  S.  a  80,  70  S.  B. 
428. 

Exception  4  is  overruled  for  the  same  rea- 
son as  assigned  in  overruling  exceptions  2 
and  3,  and  also  as  it  is  not  pointed  oat  or 
suggested  in  the  exception  wherein  or  In  what 
manner  the  defendant  was  prejudiced,  and 
the  Jury  liad  before  them  testimony  of  other 
witnesses  similar  to  that  attempted  to  be 
proved  by  this  witness. 

[3]  Exception  5  alleges  error  in  excluding 
the  evidence  of  the  witness  Copeland,  proof  of 
individual  acts  of  violence  by  the  deceased. 
His  honor  ruled  that  the  witness  Iiad  already 
answered  the  question  objected  to  by  the 
state,  and  the  record  in  the  case  will  not  sup- 
port the  excepti(»i  made  In  the  case.  His 
honor  was  not  in  error  in  ruling  as  he  did. 
General  reputation  of  deceased  for  violence 
may  be  shown,  but  not  particular  acts  of 
violence.  State  v.  ThraUkill,  71  <S.  C.  142, 
60  S.  B.  651.    This  exertion  is  overruled. 

The  sixth  exception  complains  of  error  up- 
on the  part  of  his  honor  in  his  charge  to  the 
Jury. 

We  find  the  diarge  as  a  whole  was  free 
from  error,  and  defendant  cannot  complain. 
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All  exceptions  are  ovemiled.  Judgment  af- 
firmed. 

GABY,    a  J,   and   HTDBIOK,   FRASBB, 
and  OA6B,  JJ^  concur. 


on    8.    C.    443) 

STATE  T.  GILBEBT  et  aL    (No.  9762.) 

(Supreme  Conrt  of  Sonth  Carolina.     July  12. 
1917.) 

1.  CIrikhtai,  Law  ®=9ll60— Affxai.  ard  Bb- 
BOB — Dkkiai,  or  Nxw  Tbiai. 
Befusal  of  a  new  trial  in  a  criminal  case 
win  not  be  disturbed  if  the  evidence  sustains 
the  conviction. 


cases,   see   (Mminal 


[Ed.   Note— For   other 
Law.  C!ent.  Dig.  |  8084.] 

2.  Obiionai.  Law  «s»59(5)— Pabtiks  to  Of- 
fense— Pbincifals. 
In   crimes   and   niisdemeanors  less   than   a 
felony,  persons  aiding  in  the  offense  are  guilty, 
if  at  all,  as  principals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  81.] 

8.  CBiMiNAii  Law  «=»G9(5)— Pabiieb  to  Of- 

FBNBB. 
AH  parties  aiding  in  committing  a  felony 
or  misdemeanor  pursuant  to  a  common  design, 
etc.,  are  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  81.] 

4.  Assault  and  BAirxBT  «=»95— JintT  Quxs- 

TIOW. 

Evidence  that  defendants  gathered  to  en- 
courage and,  if  necessary,  aid  others  in  beat- 
ing prosecuting  witness  makes  their  guilt  of  as- 
sault and  battery  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  141.] 

Appeal    from    General    Sessions    Ciircult 

Court  of  Lee  County ;  John  S.  Wilscm,  Judge. 

'  J.  sails  Gilbert  and  others  were  convicted 

of  assault  and  battery,  and  appeal.   AfiSrmed. 

Kelley  &  Levy,  of  Bl&hopvlUe,  and  Jobn  H. 
OUfton,  of  Sumter,  for  appellants.  P.  H. 
Stoll,  Sol.,  of  Klngstree,  for  the  State. 


WATTS,  J.  The  defendants-appellants 
were  tried  and  convicted  of  an  assault  and 
battery  of  a  hl^  and  aggravated  nature 
upon  tbe  person  of  Miss  Emily  Broadway  be- 
fore Judge  Wilson  and  a  Jury  at  the  June 
term  of  the  court,  1916,  for  Lee  county.  At 
tbe  dose  of  the  state's  testimony  and  at  the 
dose  of  all  the  testimony  a  motion  was  made 
for  a  verdict  of  acquittal  as  to  Rawton  Gil- 
bert and  Lawton  Gilbert  upon  the  ground 
that  there  was  not  sufQdent  evidence  upon 
whldi  to  base  a  omvlctlon  as  to  them,  nils 
motion  was  refused.  After  conviction  a  mo- 
tion for  new  trial  was  made  and  refused. 
After  sentence  defendants  appeal. 

Exceptions  1  and  2  Impute  error  on  the  part 


of  the  Judge  In  not  directing  a  verdict  of  ac- 
quittal as  to  Rawton  Gilbert  and  Lawton 
Gilbert,  and  later  In  not  granting  a  new 
trial  as  to  them  on  the  ground  that  the  rec- 
ord does  not  disclose  evidence  enough  to  war- 
rant the  verdict  of  guilty  as  to  them. 

[1]  A  refusal  to  grant  a  new  trial  wUl 
not  be  disturbed  If  there  is  evidence  to  sus- 
tain the  verdict '  The  evidence  in  the  case 
discloses-  the  fact  that  Miss  Broadway  was 
principal  of  Liberty  hill  school,  and  Ruby 
Gilbert  and  Lawton  Gilbert  were  pupils  In 
the  school.  A  few  days  before  Miss  Broad- 
way was  assaulted  and  beaten  she  suspended 
Ruby  from  school.  After  this  suspension 
Miss  Broadway  was  requested  by  two  of  the 
trustees  of  the  school  to  meet  the  father  of 
Ruby  to  adjust  the  matter.  Wthile  on  the 
way  to  school  and  the  proposed  meeting  as 
arranged  by  the  trustees,  Miss  Broadway, 
accompanied  by  her  friend  and  fellow*  teach- 
er. Miss  Ethel  Logan,  was  stopped  on  the 
public  road  by  the  Gilberts  and  severely 
beaten.  This  beating  was  Inflicted  by  the 
women  of  the  Gilbert  family.  None  of  the 
men,  according  to  the  evidence,  actually 
struck  her,  but  there  Is  evidence  that  all 
were  present  during  the  assault  There  Is 
evidence  that  Lawton  Gilbert  and  Rawton 
GUbert,  with  their  father,  Ellis  GUbert,  sur- 
rounded Miss  Logan,  Miss  Broadway's  com- 
panion and  assistant  teacher,  while  the  fe- 
male members  of  tbe  GUbert  family  were 
assaulting  and  beating  Miss  Broadway,  and 
prevented  Miss  Logan  from  Interfering. 
Rawton  Gilbert  was  not  a  pupil  In  the  school, 
but  was  present  at  the  dlfllculty.  There  is 
evidence  that  tbe  men  Joined  the'  women 
when  they  came  out  of  the  house  where  the 
meeting  was  arranged  for  by  the  trustees; 
that  they  conferred  together,  and  after  that 
went  and  did  meet  Miss  Broadway  and  her 
companion,  and  were  present  and  saw  the 
severe  punishment  Inflicted  on  Miss  Broad- 
way. 

[2]  It  Is  the  law  that  tn  crimes  or  misde- 
meanors under  the  degree  of  felony  all  persons 
concerned  therein.  If  guilty  at  all,  are  prln- 
dpols.  All  persons  who  are  present  at  the 
commission  of  an  unlawful  act  In  aiding  or 
abetting  in  the  fact  or  assisting  or  to  afford 
assistance  if  necessary  in  pursuance  of  a 
common  design  to  commit  an  unlawful  act 
are  prindpals. 

[3]  If  several  persons  In  pursuance  of  a 
common  design  to  commit  an  unlawful  act, 
whether  It  be  a  felony  or  misdemeanor,  set 
out  together  or  in  small  parties,  and  each 
takes  the  part  agreed  uiion  or  assigned  him, 
some  to  commit  the  act,  others  to  watch  at 
proper  distances  and  stations  to  prevent  In- 
terference or  surprise  or  to  encourage  the 
commission  of  the  unlawful  act  or  to  favor,  If 
necessary,  the  escape  of  those  immediately  en- 
gaged in  the  commission  of  tbe  unlawful  act. 
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under  these  drcumstances,  if  the  unlawful  act 
is  committed,  the  act  of  one  is  the  act  of  all 
and  all  are  presumed  to  be  present  and 
guilty ;  for  this  would  be  in  pursuance  of  a 
-common  purpose  in  a  common  cause  with 
them  each  operating  in  his  station  at  one 
and  the  same  instant  to  arrive  at  a  com- 
mon end.  The  act  of  eagh  would  tend  to 
give  countenance,  encouragement,  and  pro- 
tection to  the  whole  gang  and  to  insure  the 
success  of  the  common  undertaking  In  the 
commission  of  the  unlawful  act 

[4]  It  Is  In  evidence  that  all  of  the  male 
Cllberts  were  of  age,  except  one,  and  there 
was  su£9cient  evidence  in  the  case  for  the 
Jury  to  say  whether  they  gathered  together 
for  the  unlawful,  common  purpose  of  as- 
saulting and  beating  Miss  Broadway,  and 
that  the  whipping  was  done  in  pursuance  of 
that  common  design,  and  that  all  were  pre&<- 
-ent  for  the  purpose  of  actually  participating 
or  participating  if  necessary  in  carrying  out 
their  unlawful  design.  If  they  were  there  to 
carry  out  the  unlawful  designs  In  pursuance 
«f  a  common  design  participating  actually 
or  potentially  if  necessary  then  all  were 
guilty,-  the  act  of  one  was  the  act  of  alL 
There  was  ample  evidence  to  submit  the  case 
to  the  jury.    These  exceptions  are  overruled. 

Exception  3  was  abandcmed. 

Exception  4  con4>lains  that  his  honor's' 
sentence  was  severe,  excessive,  and  dispro- 
portionate to  the  ofTense  committed.  This 
is  overruled  for  the  reason  that  there  is 
nothing  to  sustain  this  alleged  error  on  the 
part  of  the  capable,  upright,  Impartial,  and 
high-minded  Judge  who  tried  the  case  and  Im- 
posed the  sentence. 

Elxceptlons  5,  6,  7,  and  8  complain  of  er- 
ror in  the  Judge's  charge  as  being  Incorrect 
in  law  and  a  charge  on  the  fact  A  careful 
examination  of  the  Judge's  charge  as  a  whole 
falls  to  disclose  any  reversible  error  or  any- 
thing that  was  prejudicial  to  the  defendants. 

We  cannot  refrain  from  calling  attention 
to  and  expressing  our  disapproval  of  the 
want  of  manhood  exhibited  by  the  trustee  ia 
not  protecting  or  making  an  effort  to  protect 
Miss  Broadway  when  she  was  so  outrageous- 
ly assaulted  and  beaten.  Fortunately,  It  Is 
not  often  that  a  lady  of  delicacy,  education, 
and  refinement  is  called  upon  to  undergo  such 
harrowing  and  unpleasant  experience,  and  It 
is  equally  as  fortunate  that  so  few  men 
would  tolerate  and  fall  to  protect  a  lady  un- 
der similar  drcnmstances.  Miss  Broadway 
was  unfortunate  in  being  insulted  and  beat- 
en and  unfortunate  in  not  meeting  with  the 
manly  protection  she  had  every  reason  to 
assume  would  be  afforded  her  by  the  trustee 
of  the  sichool.  We  have  expressed  our  dis- 
approval of  such  conduct  on  the  part  of  the 
trustees. 


All  exceptiona  are  oretruled.  Judgment 
affirmed, 

GARY,  C.  J.,  and  HTDRICK,  ERASER, 
and  OA6E,  JJ.,  concur. 

(107    8.    C.    426) 
STUCKET  ▼.  D.  W.  ALDEIRMAN  &  SONS 
OO. 

PITCH  V.  SAME.     (No.  9741.) 

(Supremo  Court  of  South  Carolina.     July   7, 
1917.) 

1.  Venue  «=»6(6)— Injury  to  Rsai.  Estate— 
— Removai.  of  Stumps. 

Stumps  are  affixed  to  the  soil,  and  a  wrong- 
ful taking  thereof  is  an  injury  to  real  estate. 

[Ed.  Nota— For  other  cases,  see  Venue,  Cent 
Dig.  §  9.] 

2.  Venue  <S=>45— Change— Statute. 

Under  Code  Civ.  Proe.  1912,  |  172,  subd.  1, 
providing  that  an  action  for  injuries  to  real 
estate,  etc.,  miist  be  tried  in  the  county  in 
which  the  real  estate  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial, 
where  a  complaint  alleged  injuries  to  real  es- 
tate and  defendant  by  its  answer  set  up  an 
easement  in  the  land  by  virtue  of  a  deed  grant- 
ing a  right  of  entry,  the  case  should  have  been 
tried  in  the  county  where  such  land  was  situ- 
ated; hence  an  order  granting  a  change  of  venue 
on  the  ground  that  the  defendants'  principal 
and  only  office  for  the  transaction  of  business 
was  in  another  county  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  §g  67,  74.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  John  S.  Wilson, 
Judge. 

Consolidated  actions  by  C.  F.  Stuckey  and 
W.  A.  Fitch  against  ».  W.  Alderman  &  Sons 
Company.  From  an  order  granting  defend- 
ant's motion  for  change  of  place  of  trial, 
plaintiffs  appeal.    Order  reversed. 

Bass  &  Williams,  of  Lake  City,  for  appel- 
lants. Kelley  &  Hinds  and  Le  Roy  Lee,  all 
of  Klngstree,  for  respondent. 

FRASER,  J.  These  two  cases  were  tried 
together,  and  the  question  Is  the  same.  Re- 
spondent In  its  argument  says: 

"This  is  an  action  for  damages  commenced 
on  the  22d  day  of  March,  1916.  The  defendant 
gave  notice  of  a  motion  to  change  the  place  of 
venue,  and  answered,  reserving  such  right,  and, 
upon  such  motion  being  made,  an  order  was 
granted,  changing  the  place  of  trial  from  Wil- 
liamsburg county  to  Clarendon  county,  the  de- 
fendant conducting  its  business  at  Alcolu,  in 
the  last-named  county." 

From  this  order  the  plaintiff  appealed,  and 
that  Is  the  sole  Issue  in  the  case. 

If  the  complaint  alleges  injuries  to  real 
property  In  the  sense  of  the  Code,  then  the 
case  would  be  tried  in  Williamsburg  county. 
Code  of  S.  a  vol.  2,  {  172,  subd.  1.  That 
section,  BO  far  as  it  relates  to  this  case,  reads: 

"Actions  for  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  subject 
to  the  power  of  the  court  to  change  the  place  of 
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trial,  in  the  cases  as  hereinafter  provided:  1. 
For  the_  recovery  of  r^  property,  or  of  an  es- 
tate or  interest  therein,  or  for  the  determination 
in  any  form  of  such  right  or  interest  and  for 
injuries  to  real  property." 

[1, 2]  The  complaints  allege  that  the  plain- 
tiffs are  the  owners  of  two  several  tracts  of 
land  lying  In  Williamsburg  county;  that  on 
and  upon  said  tracts  of  land  there  were  vast 
stores  and  quantities  of  dead  pine  firewood, 
consisting  of  dead  pine  stumps,  stumps,  parts 
of  logs,  sticks,  and  the  like,  all  of  the  class 
and  kind  of  wood  commonly  known  as  'light- 
wood,"  all  of  which  was  the  property  of  plain- 
tiff;   that  on  the  said  of  May,  1914, 

and  on  divers  other  days,  between  that  day 
and  the  commencement  of  this  action,  the  de- 
fendant wrongfully  entered  upon  the  above- 
de8cril>ed  tract  of  land  of  the  plaintiff,  and 
negligently,  willfully,  wantonly,  and  reckless- 
ly, and  with  utter  disregard  of  the  rights  of 
the  plaintiff,  thence  took  and  carried  away 
and  converted  to  its  own  use  the  property  of 
the  plaintiff.  The  defendant  by  Its  answer, 
served  before  the  order  appealed  from  was 
made,  alleges: 

"That  by  his  deed  dated  the  7th  day  of  Feb- 
ruary, 1902,  the  said  plaintiff,  claiming  to  be 
the  owner  of  the  tract  of  land  described  in  the 
complaint,  and  being  in  possession  of  the  land, 
granted,  sold,  and  conveyed  to  this  defendant 
all  the  timber  that  it  might  choose  to  saw  into 
lumber  or  cut  into  cross-ties,  or  to  cut,  use,  or 
dispose  of  for  any  other  purpose  whatever, 
standing  or  lying  upon  the  said  tract  of  land,  to- 
gether with  exclusive  rights  of  way  for  tram- 
roads  or  railroads,  cart  or  wagon  roads,  on, 
over,  across,  and  through  all  of  said  land  for 
a  term  of  20  years  from  the  date  of  said  deed, 
and  for  as  many  years  after  the  expiration  of 
the  said  twenty  years  as  the  defendant,  its  suc- 
cessors or  assigns,  might  desire,  upon  the  pay- 
ment of  $5  annually  after  the  expiration  of  the 
said  20  years  as  a  rental  for  such  rights  of 
way,  reference  to  which  deed  is  here  craved 
just  as  though  here  repeated.  That  all  entries 
upon  said  land  and  all  acts  done  thereon  were 
made  and  done  under  and  by  virtue  of  the  rights 
and  authority  granted  by  said  deed  and  by  the 
plaintiS,  and  were  made  and  done  with  bis 
entire  knowledge  and  approval." 

The  only  ground  urged  for  the  (±ange  of 
venue  was  that  the  defendants'  principal  and 
only  office  for  the  transaction  of  business  was 
in  Clarendon 'county.  Whatever  may  be  said 
of  some  of  the  property  alleged  to  have  been 
carried  away,  the  stumps  were  certainly  af- 
fixed to  the  SOU,  and  the  wrongful  taking  of 
the  stumps  was  an  Injury  to  real  estate. 
The  defendant  by  its  answer  set  up  a  deed 
wliich  provided  for  a  right  of  entry  on  the 
land  described  In  the  complaint,  and  this 
was  an  interest  in  real  estate. 

The  complaints  alleged  Injuries  to  real  es- 
tate, and  the  answer  sets  up  an  easement, 
and  therefore  an  Interest  In  the  land  itselt 
Tbt  order  transferring  the  case  from  Wil- 
liamsburg to  Clarendon  county  was  erroneous, 
and  the  order  is  reversed. 

GAEY,  C  J.,  and  HTDRICK  and  WATTS, 
JJ~  concur. 


a07   S.    C.   43S> 
STATE  T.  QUICK.    (No.  9746.) 

(Supreme  Court  of  South  Carolina.     July  7, 
1917.) 

1.  Cbiminai,  Law  <8=>364(5)  —  Res  Gest^  — 
Statements  of  Accused  —  Dueation  of 
Transaction. 

In  a  murder  trial,  where  defendant  claimed 
that  deceased  fired  first  shot  and  the  state  claim- 
ed deceased  was  unarmed,  and  it  appeared  that 
fatal  shot  was  fired  in  a  public  highway  after 
defendant  had  alighted  from  his  buggy,  that  the 
shooting  caused  defendant's  horse  to  run  away, 
that  defendant  ran  after  it,  and  on  his  return 
several  minutes  later  told  bystanders  that  there 
were  two  holes  in  his  trousers  caused  by  a  bullet 
fired  by  deceased,  his  statement  was  admissible 
as  part  of  res  gestse. 

(Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  Si  805,  808,  816.] 

2.  Homicide  «=9213— Bvissrcb— Dtino  Dbo- 

I,ABATI0N. 

In  a  murder  trial,  where  it  appears  that 
after  deceased  was  shot  he  was  in  a  semicon- 
scious condition  from  which  he  reacted  some- 
what, the  subsequent  dying  declaration  is  not 
admissible  until  it  is  proven  that  declarant's 
condition  causing  disability  had  been  removed. 
[Ed.  Note.— For  other  cases,  see  HomicidCr 
Cent  Dig.  §§  445-447.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Marlboro  County ;  S.  W.  G.  Shipp, 
Judge. 

Lander  Quick  was  convicted  of  manslaugh* 
ter,  and  appeals.  Reversed,  and  new  trial 
ordered. 

Townaend  &  Rogers,  of  BmnettsvlUe,  for 
appellant  J.  Monroe  Spears,  SoL,  of  Darl- 
ington, for  the  State. 


FKASER,  X  The  appellant,  Lander 
Quidc,  was  Indicted  for  murder.  He  was 
convicted  of  manslaughter,  with  a  recom- 
mendation to  mercy,  and  sentenced  to  six 
years  on  the  chain  gang. 

[1]  The  testimony,  so  far  as  it  affects  this 
appeal,  is:  The  appellant  and  a  friend  nam- 
ed Staunton  were  riding  along  the  public 
highway  in  a  buggy,  at  night,  when  the  de- 
ceased, Emerson  Wright,  and  his  brother, 
Manley  Wright,  also  riding  in  a  buggy,  over- 
took them.  The  Wright  brothers  undertook 
to  pass  Quick  and  Staunton,  when  a  quarrel 
arose  between  Quick  and  the  Wrights.  On 
the  trial  Manley  Wright  testified  that,  after 
some  angry  words  passed  between  Quidi:, 
on  the  one  side,  and  himself  or  his  brother, 
on  the  other.  Quick  shot  at  him  and  his 
brother,  and  Inflicted  a  fatal  wound  on  his 
brother,  but  that  neither  he  nor  his  brother 
had  returned  the  fire,  and  that  neither  of 
the  Wrights  were  armed.  The  appellant 
undertook  to  show  that  he  (Quick)  was  sit- 
ting in  the  buggy  by  the  side  of  an  automo- 
bile that  was  in  trouble;  that  when  he  was 
moving  his  buggy  out  of  tho  road  to  allow 
the  Wrights  to  pass,  the  Wright  buggy  was 
driven  too  close,  and  the  wheels  of  the  two 
buggies  became  locked,  and  he  got  out  of  his 
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boggy  onto  the  grotind  to  disengage  tlie 
wbeels,  and  while  he  was  so  engaged,  the  de- 
ceased shot  at  him,  and  he  returned  the  fire; 
that  he  (Quick)  was  In  charge  of  the  buggy  In 
which  he  had  been  sitting,  but  It  was  owned 
by  Staunton;  that  while  the  shooting  was 
going  on,  Staunton's  horse  ran  off,  and  at 
Staunton's  request  he  went  after  Staunton's 
horse  and  buggy  and  brought  them  back. 
Appellant  undertook  to  prove  by  the  occu- 
pants of  the  automobile,  as  a  part  of  the  res 
gestse,  that  as  he  came  back  with  the  horse 
and  buggy,  he  told  them  that  there  were  two 
holes  In  his  trousers  caused  by  a  bullet  fired 
by  one  of  the  Wrights.  The  testimony  was 
ruled  out  on  the  ground  that  the  search  for 
the  faoise  was  an  independent  occurrence 
that  intervened  between  the  shooting  and 
the  declaration  offered  In  evidence,  and  was 
not  therefore  a  part  of  the  res  gestee.  In 
passing  on  this  testimony,  his  honor  said: 

"But  I  can't  hold— I  can't  see  how  I  could 
hold  the  testimony  that  you  propose  to  offer  to 
be  a  part  of  the  res  gestae,  for  this  reason,  that 
it  does  not  appear  Uiat  it  was  a  spontaneous 
expression  growing  out  of  the  encounter,  for 
the  reason  that  it  appears  that  several  minutes 
bad  elapsed,  some  said  three  minutes,  and  some 
put  it  four  or  five  minutes,  but  after  the  en- 
counter the  testimony  of  all  of  the  witnesses 
was  that  Mr.  Quick,  that  his  horse  got  loose, 
and  that  he  went  oS  in  pursuit  of  the  horse, 
caught  the  horse,  and  then  came  back.  His 
mind  was  on  something  entirely  different" 

What  Is  or  is  not  a  part  of  his  res  gests 
Is  largely  a  matter  of  discretion  with  the 
trial  Jndge.  It  la  largely,  but  not  entirely,  a 
matter  of  discretion.  The  trial  judge  must 
pass  on  these  questions  with  but  little  time 
to  consider  the  surrounding  circumstances 
and  their  relations  to  each  other.  In  this 
case,  Quick  was  left  in  charge  of  Staunton's 
horse.  The  testimony  tends  to  show  that 
the  horse  became  frightened  by  the  shooting 
and  ran  off  In  consequence  of  it  The  cap- 
ture of  the  horae  by  Quick,  and  Its  return 
to  Its  owner,  was  a  part  of  the  transaction. 
Tbe  Incident  was  not  closed  until  the  horse 
was  returned.  It  took  only  a  few  minutes  to 
capture  and  restore  the  horse,  and  immedi- 
ately upon  bis  return  the  declaration  was 
said  to  have  been  made.  The  remark  was 
said  to  have  been  made  before  the  transac- 
tion closed,  and  was  a  part  of  the  res  gestse. 
This  exception  Is  sustained. 

[21  II.  The  next  question  Is  as  to  the  ad- 
missibility of  a  dying  declaration.  It  seems 
that  the  horae  driven  by  the  Wrlj^ts  also 
ran  <^  with  them;   that  the  deceased  was 


put  from  ihe  buggy  into  the  piazza  of  a 
small  house  not  far  away  from  the  place  of 
the  shooting.  A  doctor  was  summoned  and 
testified: 

"Q.  Doctor^  when  yon  went  to  Emerson,  did 
he  say  anythmg  to  you  in  regard  to  his  condi- 
tion, and  what  he  expected  to  happen  to  him? 

"The  Court:  I  understood  the  doctor  to  say 
that  he  was  in  a  semiconscious  condition. 

"The  Witness:  But  he  reacted  from  that  be- 
fore he  was  moved,  somewhat 

"The  Court:    Go  ahead. 

"The  Witness:  He  said  he  had  been  shot  and 
was  going  to  die ;  aa  soon  as  he  reacted  kinder. 
Q.  What  further  did  he  say  to  you  in  regard 
to  the  shooting?  A.  Well,  he  said  Lauder  Quick 
shot  him.  Q.  What  else,  the  whole  thing?  A. 
He  wanted  to  go  homej  he  did  not  want  to  go 
to  the  hospital;  he  said  that  he  was  going  to 
die,  and  that  he  would  rather  die  at  home.  I 
told  him  that  I  preferred  for  him  to  go  to  the 
hospital,  because  we  might  possiblv  do  some- 
thing for  him.  Q.  Anything  else.  Doctor?  A. 
Weu,  after  getting  to  vxe  hospital  in  the  X-ray 
room,  he  wanted  to  know  of  me  if  he  was  go- 
ing to  die;  he  said  he  was  sure  he  was,  and  I 
told  him  I  hoped  not;  I  could  not  say.  Q. 
What  did  he  say?    (Objected  to.) 

"The  Court:  The  question  is  whether  he  him- 
self thought  sa 

"The  Witness:  During  the  course  of  the  con- 
versation—  Q.  Not  what  he  said  in  regard  to 
the  killing,  but  whether  he  was  going  to  die  or 
not?  A.  He  said  he  had  no  hopes.  Q.  Now 
tell  what  else  he  said?  Anything  in  regard  to 
the  killing?  A.  He  said  he  did  not  have  a  gun. 
I  asked  him,  and  told  him  what  I  found  in  his 
pocket,  and  be  said  to  keep  it  Q.  That  was 
in  Hamlet?  A-  Yes,  sir.  Q.  Did  he  go  over 
in  Hamlet  the  same  thing  he  told  you  in  the 
house  there?  A,  Yea,  sir.  Q.  Did  ne  tell  you 
again  who  shot  him?  A.  Yes.  sir;  be  said  that 
his  brother  did  not  have  a  pistol  too;  I  asked 
him  about  that." 

The  doctor  said  the  deceased  reacted  some- 
what He  did  not  say  to  what  extent  the 
deceased  had  reacted.  Before  reaction  took 
place  the  testimony  was  confessedly  Inad- 
missible, and  It  must  appear  that  disability 
was  removed  before  the  testimony  should 
have  been  received.  This  exception  U  sua- 
talned. 

III.  The  third  exception  Is  from  the  re- 
fusal of  the  trial  judge  to  grant  a  new  trial, 
and  appellant  admits  they  are  covered  by 
exceptions  1  and  2. 

IV.  EKceptions  4  and  5  refer  to  alleged 
errors  peculiarly  Incident  to  that  trial ;  and, 
as  a  new  trial  will  be  ordered,  they  need  not 
be  considered. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

HYDBIOE,  WAirrS,  and  GAGB,  JJ.,  con- 
cur.   GABY,  d  J.,  concurs  la  the  result 
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HUGGINS  ▼.  HUGGINS  et  aL     (No.  9720.) 

(Sai»em«  Court  of  Soath   CaioUiuu     July  S, 
1917.) 

1.  Deeds  «=»68(1%)— Incapaoht  or  Gbak- 
TOB— Proof. 

That  plaintilTa  srantor,  his  mother,  was 
70  years  old  when  she  executed  deed  to  plain- 
tiff, that  she  habitually  used  morphine,  and  that 
her  sisters  were  insane  did  not  prove  her  in- 
capacity, in  the  absence  of  other  evidence  tend- 
ing to  prove  it. 

r£!d.  Note.— iV>r  other  cases,  see  Deeds,  Cemt. 
Dig.  {  151.1 

2.  Deeds  «=»72(7)  —  "Undue  Influence"  — 

PSOOF. 

Whero  a  mother  and  her  son  are  deeply 
coDceraed  in  each  other's  welfare,  the  fact  that 
one  usually  conforms  to  the  other's  will  is  not 
conclusive  proof  that  it  is  the  result  of  "un- 
due influence,"  which  is  an  influence  which  de- 
stroys free  agency  and  substitutes  the  will  ot 
the  stronger  for  that  of  the  weaker  mind. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.. 
Dig.  1 191. 

For  other  definitions,  see  Words  and  Phrases, 
Ilrst  and  Second  Scries,  Undue  Influence.] 

8.  Deeds  «=17(3)  —  Consideration  —  Lovi 

AND  AmSCTION. 

Love  and  affection  were  sufBcient  consid- 
eration for  a  mother's  deed  of  her  intereat  in 
a  farm  to  her  son  with  whom  she  lived. 

[Ed.  Note.— For  other  cases,  ace  Deeds,  Cent 
l>ig.  SS  28-30.1 

4.  Deeds  «s>72(7)  —  Independent  Adticb 

jros  Ghantob. 
When  a  parent  has  sofflcient  capacity  to 
understand  the  nature  of  a  transaction,  though 
she  may  not  faUy  comprehend  its  legal  effect, 
her  conveyance  to  her  son  without  the  advice 
or  sanction  of  others  is  valid. 

[E<d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  191.1 


Appefd  from  Common  Pleas  Clrcait  Court 
of  L«e  County;  S.  W.  G.  Sbipp,  Judge. 

Action  for  partition  by  R.  K.  Hugglns 
against  F.  V.  Hugglns  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Beversed,  and  case  remanded  for  further 
proceedings. 

Tbos.  H.  Tatnm,  ctt  BialKqitrille,  for  ai>- 
pdlant.  ^filler  &  Lawson,  of  Hartsvllle, 
Hu^  O.  EEaynswortb  and  Andrew  B.  Estes, 
both  of  Sumter,  for  respondents. 

HYDBIOK,  J.  This  controversy  arose  out 
of  the  partition  of  the  estate  of  A  G.  Hug- 
gins,  who  died.  Intestate,  in  1900,  leaving  bis 
widow,  Ellnzy,  and  a  number  of  sons  and 
daughters,  all  of  whom  had  grown  up  and 
left  the  parental  root  Soon  after  bis  death, 
his  cbUdren  met  to  devise  a  plan  for  tbe 
care  of  tbelr  mother,  who  bad  been  left 
alone,  and  was  then  about  65  years  old.  Aft- 
er various  suggestions,  it  was  agreed  that 
plaintiff  should  give  up  tbe  farm  upon  wbldi 
he  was  then  living  as  a  tenant,  and  move 
back  to  the  old  home  and  take  care  ot  tbe. 


mother,  and,  In  consideration  ot  bis  doing 
so,  tbe  other  children  agreed  that  be  should 
not  be  required  to  account  to  them  for  tlie 
personal  property,  which  was  of  small  value, 
or  to  pay  them  rent  for  tbe  farm,  which  con- 
tained 80-odd  acres.  Accordingly,  plaintiff 
lived  with  bis  mother  at  thd  home  place, 
until  1912,  when  he  rented  It  out  and  moved 
to  the  nearby  town  of  Lamar,  His  mother 
lived  with  him  .until  she  died.  In  December, 
1012.  In  the  meantime,  on  November  10, 
1906,  plaintiff's  mother  executed  a  deed, 
whefreby  she  conveyed  to  him  all  her  Interest 
in  the  farm.  The  deed  was  recorded  tbe 
same  day,  but  no  other  notice  of  it  was  giv- 
en to  tbe  other  children.  Tbe  consideration 
expressed  was  love  and  affefctlon,  and  tbe 
nominal  sum  of  $5.  The  deed  also  contains 
tbe  following: 

"This  deed  being  executed  by  me  for  the  con- 
sideration herein  mentioned,  and  in  view  of 
the  fact  that,  since  the  death  of  my  husband,  I 
have  made  my  home  with  my  son,  the  said  R. 
K.  Huggins." 

Plaintiff  brought  this  action  for  partition, 
claiming  one-third  of  tbe  land  under  the 
deed,  in  addition  to  bis  share  by  Inheritance 
from  his  father.  Some  of  tbe  defendants 
acquiesced  in  bis  claims,  and  Joined  in  the 
prayer  of  bis  complaint  Others  attacked 
tbe  deed,  alleging  that  it  was  without  suffi- 
cient consideration,  and  that  it  was  obtained 
by  undue  influence.  The  circuit  court  sus- 
tained these  contentions,  and  set  tbe  deed 
aside,  holding  that  tbe  evidence  established 
five  badges  of  fraud,  which  plaintiff  had 
failed  to  remove:  (1)  Grossly  inadequate 
consideration ;  (2)  feeble  mental  condition  of 
tbe  grantor,  dud  to  aid  age  or  other  causes ; 
(3)  absence  of  Independent  advice;  (4)  fidu- 
ciary relationship;    (6)  unfair  conduct 

It  appears  from  the  opinion  of  the  circuit 
court  that  its  conclusion  was  influenced  by 
at  least  two  errors  of  law:  First,  in  giving 
imdue  weight  to  the  presiunptlon  wbidi  arose 
from  the)  relationship  and  situation  of  the 
parties  to  the  deed ;  and,  second,  In  misap- 
plying tbe  law  relative  to  the  sufficiency  of 
consideration  to  tbe  transaction  In  question. 

Tbe  weight  which  should  be  given  to  tbe 
presumptl<m  at  fraud  or  undue  Influence 
which  may  arise  from  tbe  relationship  of 
the  parties  to  a  transaction  varies  with  the 
facts  and  circumstances.  Devlin  v.  Devlin, 
88  S.  C.  268,  272,  71  S.  EL  966.  In  some  cir- 
cumstances no  such  presumption  would  arise 
at  all,  notwithstanding  tbe  existence  of  the 
relationship;  or,  tf  so.  It  would  be  so  weak 
that  slight  evidence,  or  even  a  countervailing 
;H%8iimption,  would  overcome  it  On  the  oth- 
er band.  It  may  be  so  strong  as  to  rciqulre 
clear  and  satisfactory  proof  of  good  faith 
and  fair  dealing. 

[1}  PlalntlflTs  mother  was  about  '70  years 
old  when  she  executed  the  deed.  She  was 
addicted  to  the  use  ot  mori^Ine.    Sbo  had 
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two  sisters.  One  died  In  the  state  hospital 
for  Ihe  Insane.  The  other  is  there  now.  But 
she  was  In  good  health  for  a  person  of  her 
age,  and  there  la  no  competent  evidence  of 
her  mental  Incapacity.  The  zneie  fact  that 
she  was  70  years  old  warrants  no  such  in- 
ference, nor  does  thel  fact  that  she  habitual- 
ly used  morphine,  in  the  absence  of  testi- 
mony that  it  was  used  to  snch  excess  aa  to 
impair  her  mind,  nor  does  the  fact  that  her 
sisters  were  Insane!  prove  her  Incapacity. 
All  these  facts  together  are  not  sufficient,  In 
the  absence  of  any  other  evidence  tending  to 
prove  incapacity. 

The  only  evidence  tending  to  show  any 
mental  aberration  on  her  part  comes  from  a 
nephew  and  a  grandson,  who  testified  that 
her  mind  seemed  to  be  aU  right  sometimes, 
and  at  others  a  little  oIT.  But  neither  stated 
the  facts  upon  whidi  his  opinion  was  based. 
If  these!  had  been  stated,  it  might  have  ap- 
peared that  their  conclusions  were  unwar- 
ranted, and  based  entirely  upon  the  suspl- 
•  don  with  whldi  they  not  unnaturally  viewed 
her  conduct  in  the  light  of  the  circumstances, 
which,  no  doubt,  caused  them  to  notice!  in 
her  what  would  have  made  no  Impression  up- 
on them  in  any  one  else. 

On  the  other  hand,  though  she  frequently 
vlslte^  among  her  children,  staying  with 
them  sometlmeis  for  weeks  together  at  a 
time,  and  they  visited  her  frequently,  and 
therefore  had  the  best  opportimltles  of  ob- 
serving her  condition,  not  one  of  them  testi- 
fied to  any  mental  deficiefncy  whatever.  Her 
physician,  who  treated  her  oft  and  on  for 
years,  until  she  died,  never  observed  any 
mental  weakness,  and  said  that  he  would 
regard  her  business  transactions  as  good. 
Mr.  Thos.  O.  McLeod  and  Mr.  B.  Frank  Eel- 
ley,  members  of  the  bar  of  long  experience 
and  unquestionable  ability  and  Integrity,  wit- 
nessed the  deed,  and  both  testified  that  she 
appeared  to  be  all  right  at  the  time.  Nei- 
ther of  them  saw  anything  in  the  transac- 
tion out  of  the  ordinary,  or  to  excite  suspi- 
cion of  incapacity  or  undue  Influence.  Mr. 
McLeod  talked  with  her  about  the  business 
In  hand,  and  prepared  the  deied  according  to 
her  direfctlons,  and  both  of  these  witnesses 
give  i>osltive  testimony  that  she  understood 
what  she  was  doing,  and  did  it  of  her  own 
free  will. 

FlalntlS  testified  that  his  mother  was 
strong  and  active  for  one  of  her  age,  and  in 
normal  condltlcm  when  she  executed  the 
deed;  that  she  had  frequently  said  she  want- 
ed to  give  him  her  interest  in  the  land; 
that  he  did  not,  at  any  time,  exercise  any 
infiuetace  upon  her  to  get  her  to  do  it ;  that, 
when  Ills  father  died,  he  was  living  on  an- 
other place,  where  the  land  was  better  than 
bis  father's,  and  be  was  doing  well,  but  gave 
up  that  place,  at  the  urgent  request  of  his 
mother,  who  said  she  preferred  him  to  live 
with  b»r  to  any  of  the  others.    When  asked 


why  he  did  not  rent  out  the  home  place,  and 
take  his  mother  to  live  with  him,  he  said 
that  she  would  not  consent  to  leave  the  old 
home.  Htf  was  then  asked  why  she  consent- 
ed to  leave  it,  in  1912,  when  she  had  before 
refused,  and  replied: 

"I  don't  know,  but  sho  did.  Q.  Ton  know 
she  did  what  you  told  her  to  dot  A.  Tes,  prin- 
cipally." 

He  said,  further,  that  she  did  not  consent 
for  him  to  move  until  he  explained  to  her 
that  he  would  thereby  improve  his  condition 
financially,  and  have  access  to  a  better  school 
for  his  children. 

PlaintifTs  testimony  on  this  point  is  set 
out  in  detail,  because  the  answer  to  the  ques- 
tion above  quoted  was  considered  by  the  cir- 
cuit Judge  as  "a  very  significant  statement," 
from  which  the  inference  was  drawn  that 
piaintlfT  had  and  exercised  undue  influence 
over  his  mother.  But,  when  considered  in 
the  light  of  all  the  circumstances,  the  reverse 
appears  to  be  the  more  logical  conclusion. 
From  these  it  appears  that  the  mother's  will 
was  dominant.  It  carried  the  son  back  to 
the  old  home  and  kept  him  there  for  12  years, 
6  of  these  after  she  had  made  him  the  deed. 
She  did  not  give  her  consent  for  him  to  move 
until  be  satisfied  her  reason  that  the  more 
would  be  best  for  him  and  his  cfalldr«i ;  and 
he  did  not  move  imtll  she  consented.  They 
show,  too,  tliat  she  was  capable  of,  and  was 
controlled  by,  reason  in  the  matter,  for  if 
she  hod  persisted  In  making  him  stay  on  the 
farm,  under  the  circumstances  stated,  it 
would  have  been  indicative  of  mental  weak- 
ness or  capricious  obstinacy. 

[2]  Where  two  persons  are  closely  asso- 
ciated in  the  aifalrs  of  life  and  deeply  con- 
cerned in  the  welfare  of  each  other,  the 
mere  fact  that  one  usually  conforms  to  the 
will  of  the  other  is  by  no  means  conclusive 
proof  that  it  is  the  result  of  undue  influence. 
Happily  for  society,  it  is  most  often  the  re- 
sult of  commendable  motives  on  the  part  of 
both,  the  desire  of  the  one  to  co-operate  in  the 
efforts  of  the  other  in  the  most  helpful  way, 
and  the  thoughtful  consideration  of  the  other, 
which  makes  no  request  that  in  reason  can- 
not be  cheerfully  cmnplied  with.  Harmony 
of  thought  and  action  so  induced  Is  not  to  be 
attributed  to  undue  influence,  wbldi,  in  its 
legal  sense,  is  an  influence  which  destroys 
free  agency  and  substitutes  the  will  of  the 
stronger  for  that  of  the  weaker  mind.  There 
Is  no  direct  evidence  that  plalntUt  had  or 
exercised  any  such  influence  over  his  mother. 
If  It  had  been  so,  surely  some  of  the  other 
children  would  have  observed  and  testified  to 
it.  The  conclusion  that  he  had  and  exerted 
su<^  influence  rests  solely  upon  the  presump- 
tion which  arose  from  the  relationship  be- 
tween them,  which,  under  the  circumstances, 
was  not  very  strong  to  begin  with,  and  it  was 
completely  overcome  by  the  facts  and  <Ar- 
cumstancee  of  the  case  and  the  testimony  of 
the  witnesses  to  the  deed. 

It  is  significant  that  the  old  lady  never  ex> 
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pressed  to  any  of  her  children  any  dlssatls- 
fiictlon  about  the  deed,  though  she  lived  for 
6  'years  after  Its  execution.  If  she  had  been 
cajoled  or  coerced  Into  signing  It,  she  would 
have  complained  to  some  of  the  others  abont 
it.  Visiting  among  them  frequently,  she  had 
ample  opportunity  to  make  her  teellngB 
known  to  them. 

[3]  The  court  allowed  the  Inadequacy  of 
consideration  to  have  undue  weight  In  its  de- 
cision. There  was  really  no  consideration 
for  the  deed,  except  love  and  affection.  But 
that  was  enough.  The  property  was  hers. 
She  had  the  right  to  dispose  of  it  as  she 
pleased,  and  she  gave  it  to  plaintiff,  l^e 
other  matter  stated  in  the  deed,  which  lias 
been  quoted,  does  not  purport  to  have  been 
the  consideration,  or  even  a  part  of  it,  but 
merely  states  the  reason  for  the  execution  of 
the  deed.  Indeed  It  refers  to  the  consldera- 
tion  as  having  already  been  mentioned.  A 
parent  has  the  ri^t  to  make  a  voluntary 
gift  to  one  of  his  children,  and  there  is  no 
prriense  that  the  deed  In  question  was  any- 
thing else.  The  Jus  disponendl  is  a  highly 
cherished  and  favored  right,  and  it  must  not 
be  Interfered  with  upon  slight  or  unoondu- 
slve  grounds. 

[4]  We  consider  next  the  all^^ed  want  of 
Independent  advice.  If  a  person  has  suffi- 
cient capacity  to  nnderstand  the  nature  of  a 
transaction,  even  though  he  may  not  fully 
comprehend  the  legal  effect  of  It  in  all  of  its 
possible  phases  and  consequences,  the  law 
permits  him  to  do  what  he  wishes  with  his 
own  without  the  advice  or  sanction  of  others. 
But  Mrs.  Huggins  did  have  the  benefit  of  an 
entirely  disinterested  and  competent  ad- 
viser. Plaintiff  did  not  carry  her  to  his  own 
attorney,  but  to  one  who  did  not  even  know 
him,  one  who  was '  selected  because  of  his 
known  ability  and  probity  of  character. 
Flaintlfl  evidently  knew  that  Mr.  McLeod 


would  see  that  no  wrong  was  done,  for  he 
said  that,  if  he  had  thought  that  he  was 
doing  wrong,  he  certainly  would  not  have 
gone  to  Mr.  MeI«od.  And  yet  it  Is  suggested 
that  he  availed  himself  of  the  high  character 
of  Mr.  McLeod  to  cloak  his  wrongful  purpose. 

It  Is  said,  too,  that  he  acted  unfairly  to- 
ward his  brothers  and  Bisters,  in  that  he  got 
more  by  the  deed  for  the  care  of  his  mother 
than  they  had  agreed  to  give  him,  without 
telling  them  about  it.  That  misconception  Is 
based  upon  the  erroneous  assumption,  al- 
ready considered,  that  the  care  of  his  moth- 
er was  the  conslderaticm  of  the  deed.  His 
brothers  and  sisters  had  no  legal  interest  in 
hla  mother's  share  of  the  land  or  rents.  In 
bargaining  with  him  they  dealt  mily  with 
their  own  shares  of  the  personal  property  and 
rents. 

But  why  did  she  give  him  all  her  share  in 
the  estate  to  the  exclusion  of  her  other  chU- 
dreo?  She  answers  that  question  in  part  In 
her  deed:  Because  she  made  her  home  with 
him.  He  answers  it  In  part  In  bis  testimony, 
which  is  not  denied  by  any  of  the  others.  He 
says  he  was  her  favorite  child,  and  that  was 
why  she  preferred  him  to  all  the  others  to 
live  with  her,  and  why  she  wanted  him  to 
have  her  Interest  in  the  land.  His  love  was 
faithful  to  the  point  of  making  sacrifices  for 
his  mother  in  which  the  others  were  willing 
for  him  to  have  the  preference.  His  mother 
rewarded  it  by  giving  him  a  more  substantial 
preference,  as  she  had  the  right  to  do;  and 
they  have  no  just  ground  to  complain  of  It 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  is  remanded  for  further 
proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed. 

GART,  O.  J.,  and  WATTS,  FSASBB,  and 
GAGE,  JJ.,  concur. 
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(107  S.   C.  40*) 

STATB  ▼.  TOOLBT  et  al    (Na  9733.) 

(Supreme  Oonrt  of  South  Carolina.     July  0, 
1917.) 

1.  iNToxicATiNa  LiQXTOBS  «=9238(1)  —  Of- 
fenses—Stobing — Btidxncb. 

In  a  prosecution  for  storing  alcoholic  liq- 
uors, the  court  may  not  infer  as  matter  of  law 
that  tho  discoyer;  of  a  very  small  quantity  of 
liquor  in  defendants'  safe  on  three  separate  oc- 
casions within  a  period  of  six  months  did  not 
amount  to  storing. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Idquors,  Cent  Dig.  {{  324,  325,  327.] 

2.  Intoxioattno  Liquobs  9s»139— TTrlawful 
STOBirra — ^Intent. 

The  chief  dement  in  the  offense  of  storing 
alcoholic  liquors  is  the  unlawfulness  of  the 
storing,  the  intent  of  him  who  has  the  liquor. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  149.] 

5.  iNToxicATina  LiQuoBS  #s>139  —  Uhi:.aw- 

ruL  Stobino— Quantity. 
If  defendant's  act  in  storing  liquors  bo  un- 
lawful, a   court  will  not  measure  with  nicety 
the  quantity  defendant  had  in  his  safe. 

[Ei.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  |  149.] 

4.  Intoxicatimg  Liqcobb  ^=3242  —  Unlaw- 
ruL  Stobinq  —  Punishment  of  Ikfbibon- 
KENT— Statute. 
Act  Feb.  19,  1916  (29  St.  at  Large,  p.  704), 
limiting  the  punishment  of  the  court  to  impris- 
onment for  all  persons  who  violate  any  of  the 
provisions  of  any  law  of  the  state  relating  to 
or  regulating  the  sale  of  intoxicating  liquors, 
does  not  apply  merely  to  sales,  but  to  unlawful 
storing  as  well. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  !§  356-361.] 

6.  iNTOXicATiNa  LiquoBS  «=>242  —  Cni^iw- 
FUL  Stobino— Punishment— Statute. 

Under  Cr.  Code  1912,  |  839,  providing  that 
on  conviction  for  violation  of  any  provision  of 
the  chapter,  where  punishment  is  not  provided 
for,  the  person  ahiJl  be  fined  or  imprisoned  at 
hard  labor,  in  the  discretion  of  the  court  since 
Act  Feb.  19,  1916  (29  St  at  Large,  p.  704), 
provides  no  penalty  for  the  unlawful  storing  of 
intoxicants,  the  court  is  empowered  in  its  dis- 
cretion cither  to  fine  or  imprison  a  person  found 
guilty  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I/iquors,  Cent  Dig.  {§  356-361.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Ernest  Moore, 
Judge. 

W.  E.  Tooley  and  Fleet  Cantrell  -were  con- 
victed of  storing  alcoholic  llQuors,  and  they 
appeaL    Affirmed. 

The  exceptlcms  follow: 

I.  That'  his  honor  erred  in  overruling  de- 
fendants' motion  for  a  new  trial  upon  the 
ground  that  the  evidence  was  not  sufficient  to 
support  a  conviction  of  storing,  it  being  sub- 
mitted that  the  evidence  disclosed  that  on  three 
occasions  during  the  period  of  six  months  only 
a  very  small  quantity  of  liquor  was  found  on 
defendant's  premises,  and  the  jury  should  have 
acquitted  the  defendants  on  the  charge  of  sell- 
ing and  keeping  a  place  where  persons  were 
allowod  to  resort  showed  that  there  was  no 
unlawful  purpose  in  so  storing. 


II.  Hat  his  honor  erred  in  giving  the  de- 
fendants a  straight  chain  gOig  sentence;  it 
behig  submitted  that  his  sentence  under  this 
charge  should  have  beat  in  the  alternative. 

James  H.  Price,  of  Greenville,  (or  appel- 
lants. J.  Hobert  Martin,  Sol.,  of  Greenville, 
for  the  State. 


GAGE,  J.  The  Indictment  chargred:  a)  A 
sale  of  alcoholic  liquors;  (2)  the  maintenance 
of  a  nuisance  where  persons  resorted  to 
drink  such  liquors;  and  (3)  the  storing  of 
such  liquors.  The  verdict  was,  guilty  ot 
storing.  The  judgment  was,  service  on  the 
public  works  without  the  alternative  of  a 
flue. 

There  are  two  ezoeptlooa.  Let  them  be 
reported. 

[1]  1.  We  may  not  infer  as  a  matter  of  law 
that  the  discovery  of  a  very  email  quantity 
of  li<juor  in  the  defendants'  safe  on  three  s^>- 
arate  occasions  within  a  period  of  six  months 
did  not  amount  to  storing. 

[2]  The  law  is  directed  at  unlawful  storing. 
The  chief  dement  of  the  wrong  Is  the  un- 
lawfulness of  the  act,  the  intuit  of  blm  who 
has  the  liquor. 

[3]  If  the  act  be  imlawfnl,  a  court  wiU 
not  measure  with  nicety  the  quantity  the 
wrong-minded  had  in  his  safe.  The  defend- 
ant Tooley  admitted  "that  he  frequently  kept 
a  small  quantity  of  whisky  at  his  place  ot 
business  for  his  perscmal  use."  Had  the 
keeping  been  really  for  personal  use,  the  de- 
fendant would  probably  not  have  limited 
himself  to  a  "small  quantity."  The  jury  was 
beet  able  to  Infer  from  the  circumstances,  tf 
that  little  was  for  the  proprietor,  or  for  his 
customers. 

2.  The  courts  have,  under  the  OcmstitutkMi, 
"power.  In  their  discretion,  to  impose  sen- 
tence of  labor  upon  highways,  streets  and 
other  public  works,  upon  persons  by  them 
sentenced  to  imprisonment."  Const  art  6, 
{  33.  Did  the  court  have  the  power  to  sen- 
tence the  defendants  to  imprisonment  with- 
out the  alternative  of  a  fine? 

[4]  The  act  of  1916  (29  Stats.  704)  under^ 
takes  to  Umlt  the  punishment  of  the  court  to 
Imprisonment  for  all  "persons  who  violate 
any  of  the  provisions  of  any  law  of  this  state 
(1)  prohibiting,  (2)  relating  to,  or  (3)  regu- 
lating the  sale  of  intoxicating  liquors."  The 
numerals  are  supplied.  The  appellant's  sug- 
gestion Is  that  this  act  applies  to  sales  only. 
Such  a  construction  of  the  act  la  too  narrow. 
The  law  which  proliiblts  the  unlawful  storing 
ot  alcoholic  liquors  is  both  one  relating  to 
and  on  regulating  the  sale  of  liquors.  Un- 
lawful storing  Is  the  bud  whldi  will  bloom 
into  unlawful  selling. 

[(]  3.  But  aside  from  that,  if  the  act  of 
1916  provides  no  penalty  tor  storing,  and  that 
is  the  real  contention,  then  sectimi  839  ot  the 
Criminal  Code  meets  the  Instant  case.  That 
sectl<m  reads: 
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"Pvnithmmt  for  Violaiioni  of  Law  in  Ca*ei 
Vot  SpecificiMy  i»re»cr»6erf.— t-pon  a  conviction 
rtE  any  person  for  the  violation  of  any  provi- 
Bion  of  tliis  chapter,  where  punishment  la  not 
prorided  for,  snch  person  shall  be  fined  or  im- 
prisoned at  hard  labor,  in  the  discretion  of  the 
court:  Provided,  the  fine  shall  not  be  less  than 
one  hundred  dollars,  and  the  imprisonment  not 
less  than  three  months." 

Thereby  the  court  Is  empowered  In  its 
discretion  either  to  fine  or  to  Imprison,  In 
those  cases  where  no  punlsbment  Is  provided 
for. 

Both  ezceptlcms  are  overmled,  and  the 
Jadgment  below  Is  affirmefl. 

GARY,  C.  J.,  and  HTDRIOK  and  WATTS, 
JJ.,  ooDcnr. 


m  S.  C.  433] 

STATE  ▼.  HEDGEPATH. 


(No.  9744.) 

July  7, 


(Sopreme  Ooart  of  South   Candina. 
1017.) 

1.  Affbai.  awd  Ekxob  «=»1078(1)— lUvaw— 

EXCKFTIORS.  ^ 

Where  an  exception  is  abandoned  at  the 
hearing,  it  cannot  be  considered  by  the  appellate 
ooart. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4256.] 

2.  Appeax  and  Eosob  «=»204(1)  —  Rivncw  — 
Exceptions— Evidence. 

Evidence  received  withoat  objection  at  the 
trial  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see.  Appeal  and 
Error.  Cent  Dig.  |  1268;  Trial.  Cent.  Dig.  % 
172.] 

Appeal  txom  Common  Pleas  OUcait  Court 
of  Lexington  County;  Wendell  L.  Smith, 
Judge. 

Polly  Ann  Hedgepath  was  convicted  of 
grand  larceny,  and  she  appeals.    Affirmed. 

O.  M.  i^rd,  of  Lexington,  for  appellant 
6ea  Bell  Ttmmerman  and  E.  U.  Shealy,  both 
of  Lexington,  for  tbe  State. 

FRASER,  J.  The  appellant  was  charged 
with,  and  convicted  of,  grand  larceny.  It  Is 
unnecessary  to  state  the  facts,  as  the  excep- 
tions are  sufficient  to  an  understanding  of 
this  case. 

The  exceptions  are: 


"(1)  It  is  respectfully  snlmitted  that  his  hon- 
or the  trial  judge  erred  iQ  permitting  the  fol- 
lowing question  to  be  propounded  in  the  reply: 
'Q.  When  he  was  discussing  that  matter  with 
you  and  your  husband,  did  be  at  any  time  say 
anything  about  giving  his  wife  two  $10  gold 
certificates?*  the  error  being  that  this  was  an 
attempt  to  contradict  the  witness  W.  O.  Hedge- 
path,  upon  a  declaration  alleged  to  have  been 
made  by  him  for  which  no  ground  had  been  laid 
in  the  examination  in  chief. 

"(2)  It  is  respectfully  submitted  that  his  hon- 
or erred  in  permitting  the  following  questions 
to  be  asked  upon  the  reply:  'Q:  I  asked  Mr. 
Hedgepath  when  on  the  stand  in  substance  this: 
If  alter  he  had  gone  in  Mr.  Suber's  store  on 
Sunday  night,  and  the  sheriff  and  Mr.  Suber 
in  there,  and  he  looked  over  the  account  Mrs. 
Hedgepath  had,  that  he  did  not  say  to  you, 
"Before  God  I  did  not  know  my  wife  owed  Mr. 
Suber  a  single  cent,  and  that  leads  me  to  be- 
lieve that  there  is  something  crooked ;"  did  he 
say  that?  'Q.  I  asked  Mr.  Hedgepath  also 
when  he  was  on  the  witness  stand  if  ne  did  not 
come  to  your  house  that  same  night  when  you 
were  all  at  Mr.  Suber's  store,  he  recalled  the 
place  and  the  occasim,  that  he  was  conversing 
with  you  and  your  wile,  if  he  did  not  tell  you 
in  coming  back  on  the  train  with  his  wife  the 
day  before  or  a  day  or  two  before  that  she  came 
to  meet  him  and  she  told  him  that  she  did  not 
have  a  cent  of  money  at  home,  and  that  he 
found  a  $10  bill  and  a  $5  bill  and  some  change, 
and  made  the  remark  that  if  she  would  lie  to 
him  about  his  money  that  she  would  lie  to  him 
about  your  money?'  *Q.  I  asked  him  If  he  did 
not  say  in  that  conversation,  I  believe  it  was. 
that  he  had  thought  over  the  matter,  that  he 
had  come  to  the  conclusion  that  he  could  not 
live  with  his  wife  because  idie  was  not  a  fit 
woman  to  live  with  and  raise  his  children,  or 
words  to  that  effect'  The  error  being  that  these 
questions  were  admitted  for  the  purpose  of  con- 
tradicting the  witness  W.  O.  Hedgepath  on 
matters  immaterial  to  the  issues  in  the  case 
were  not  such  as,  under  the  rule  of  evidence,  a 
witness  should  he  contradicted  upon,  although 
admissible  on  cross-examination." 

[1]  The  first  exc^>ti(«  was  abandoned  at 
the  hearing,  and  cannot  be  considered. 

[2]  The  second  exception  cannot  be  consid- 
ered, as  the  testimony  was  received  without 
objection  at  the  trial. 

The  rules  are  too  well  known  and  too  well 
established  to  be  departed  from.  Appellant's 
remedy  Is  not  In  this  debartment  of  govern- 
ment 

The  Judgment  is  affirmed. 


GARY,  O.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ..  concur. 
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STATE  T.  CHARLES  et  al.    (No.  9736.) 

(Sapreme  Gonrt  ot  South  Oarolina.    May  9, 
1917.) 

1.  Criminal  Law  «=>1001— Svspendkd  Sek- 
TENCE— Enfoboemknt— Good  Behaviob. 

A  sentence  imposed  on  4efendant8  for  viola- 
tion of  the  Dispensary  Law  and  suspended  dur- 
ing good  behavior  may  be  enforced  against  them 
where  they  are  convicted  of  diaorderly  conduct 
and  assault  and  battery  of  an  aggravated  nature, 
since  good  behavior  is  not  confined  to  violations 
of  the  liquor  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  2554-2553.] 

2.  Cbimirai,  Law  €=>1001— Stispewded  8«k- 
TENCB— Enforcement. 

A  judge  of  the  court  of  sessions  has  Juris- 
diction to  enforce  a  sentence  suspended  on  terms 
by  a  former  presiding  judge,  where  the  terms  of 
sentence  are  violated. 

pid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §$  2554-2559.] 

3.  Cbiminai,  Law  «=»1001— Suspended  Seh- 

TENCE— ENFOBOEMENTV— JUBT  Tbiai.. 
On  the  hearing  of  a  rule  to  show  cause  why 
a  suspended  sentence  should  not  be  enforced 
against  defendants,  they  are  not  entitled  to  jury 
trial,  since  no  new  penalty  is  affixed  nor  a  new 
sentence  given. 

[Ei.  Note.— For  other  cases,  we  Criminal 
Law,  Cent  Dig.  {$  2554-2559.] 

4.  Cbiminal  Law  «=>1001— Suspended  Sen- 
tence— Enfobcembnt — Waives   of   Ebbobs. 

Where,  on  the  hearing  of  a  rule  to  show 
cause  why  a  suspended  sentence  should  not  be 
enforced  against  them,  defendants  declined  to 
take  further  part  than  to  plead  to  the  jurisdic- 
tion, they  have  had  their  day  in  court,  and  waive 
all  errors  during  the  hearing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2554-2559.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;   J.  E.  Peurifoy,  Judge. 

L.  M.  Charles  and  W.  J.  Estes  pleaded 
guilty  to  a  violation  of  the  Dispensary  Law, 
and  the  sentence  Imposed  was  suspended  on 
terms.  Subsequently  a  rule  to  show  cause 
why  the  8U^)ended  sentence  should  not  be 
enforced  for  violation  of  its  conditions  was 
made  absolute,  and  defendants  api)eal.  Af- 
firmed. 

J.  0.  Otts,  ot  Spartanburg,  for  appellants. 
I.  C.  Blackwood,  Sol.,  of  Spartanburg,  for 
respondent. 


FEIASER,  J.    The  record  shows: 

"This  appeal  involves  the  jurisdiction  of  the 
court  of  sessions  for  Union  county  at  the  August 
term  of  1916  to  enforce  a  sentence  which  had 
been  suspended  on  terms  by  a  former  presiding 
judge  at  the  May,  1916,  term  of  said  court. 
The  defendants  pleaded  guilty  to  violation  of  the 
Dispensary  Law  at  the  May,  1916,  term  of  the 
court  of  general  sessions,  and  were  sentenced 
each  to  pay  a  fine  of  Gve  hundred  ($500)  dollars, 
and  be  confined  to  hard  labor  for  a  period  of  six 
months.  This  sentence  to  stand  suspended  dur- 
ing good  behavior  on  payment  of  two  hundred 
($200)  dollars.    Thereafter  the  defendant  L.  M. 


Charles  was  convicted  of  disorderly  conduct  by 
the  town  council  of  Union;  the  defendants  were 
also  indicted  for  assault  and  battery  of  a  high 
and  aggravated  nature  and  bound  over  to  the 
court  of  sessions  by  the  magistrate.  Upon  these 
facts,  as  shown  by  affidavits,  a  rule  was  issued 
and  served  requiring  each  of  the  defendants  to 
show  cause  why  the  suspended  sentence  as 
against  each  of  them  should  not  be  enforced." 

It  may  be  well  to  add  that,  pending  the 
healing  of  rule,  tha  jury  returned  a  verdict 
of  guilty  against  the  appellants  In  the  case 
of  assault  and  battery  of  a  high  and  aggra- 
vated nature.  The  presiding  judge  made  the 
following  order: 

"The  above  cause  came  before  me  on  a  'rule 
to  show  cause'  as  to  why  the  terms  of  a  sus- 
pended sentence  imposed  upon  the  defendant 
above  named  at  the  May  term  of  court,  1916.  for 
Union  county,  by  the  presiding  judge,  Hon. 
Thos.  S.  Sease,  should  not  now  be  enforced. 
The  term  of  said  sentence  ot  six  months  and 
$500  having  been  suspended  'during  good  be- 
havior* on  payment  of  $200  or  six  months  at 
hard  labor  upon  the  public  works  of  Union 
county  in  lieu  thereof.  After  hearing  the  affida- 
vits attached  to  said  rule,  and  testimony  taken 
in  open  court,  and  the  return  of  the  defendant 
and  arguments  of  the  solicitor  and  counsel  for 
the  defendant,  I  find  that  the  defendant  has  vio- 
lated the  terms  and  conditions  of  said  suspended 
sentence  heretofore  pronounced  upon  him  by  the 
presiding  judge.  Therefore  it  is  nereby  ordered 
that  that  part  of  the  sentence  which  was  hereto- 
fore suspended  by  the  presiding  judge  be,  and  the 
same  is  hereby,  placed  Into  ^ect,  and  that  the 
defendant  be  committed  to  the  public  works  of 
Union  county  for  a  term  of  six  months,  or  for  a 
like  period  in  the  state  penitentiary,  and  pay 
a  fine  of  $300  as  in  and  by  said  sentence  here- 
tofore imposed." 

The  record  shows: 

"Mr.  Otts  then  said:  'As  I  stated  in  the  be- 
ginning, I  shall  not  appear  further  in  this  pro- 
ceeding. I  am  here  questioning  the  jurisdiction 
of  this  court,  and  I  don't  care  to  appear  to  take 
testimony  of  witnesses,  nor  shall  I  argue  the 
testimony.  I  have  appeared  here  and  submitted 
these  provisions  of  the  Constitution,  these  pro- 
visions of  law,  as  I  understand  it,  solely  for 
the  question  of  jurisdiction  of  this  court  in  do- 
ing what  the  solicitor  asks  you  to  do.' 

"I.  Frank  Peake,  clerk  of  the  court,  was  then 
recalled  as  a  witness  for  the  state  and  identified 
the  bills  of  indictment  against  the  defendants  L. 
M.  Charles  and  W.  J.  Estes,  charging  them  with 
assault  and  battery  of  a  high  and  aggravated  na- 
ture. 

"The  witness  testified  that  a  verdict  of  guilty 
had  been  found  on  said  Indictment;  that  it  had 
been  returned  this  morning,  September  6th. 
This  bill  was  introduced.  The  counsel  for  the 
defendants  declined  to  cross-examine  the  wit- 
nessea" 

There  are  17  exceptions;  but,  Inasmndi  as 
appellants  allowed  the  testimony  to  go  in 
without  objection  and  confined  themselves  to 
the  question  of -jurisdiction  alone,  no  other 
questions  can  now  be  considered,  and  we  will 
consider  only  questions  that  in  somA  way  af- 
fect Jurisdiction. 

[1]  I.  The  first  proposition  is  that  "good 
behavior"  is  confined  to  violations  of  the  liq- 
uor law.     There  Is  nothing  in  the  case  to 


ttzsPor  other  eases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numb«red  DTgects  and  Indezo 


Digitized  by 


Google 


S.C.) 


STATE  V.  BATSON 


135 


show  that  tbe  term  Is  go*  confined,  and  we 
see  no  error  here. 

[2]  II.  "Had  Judge  Peurlfoy  at  September 
term  of  the  court,  in  1016,  the  right  to  en- 
force a  sentence  of  the  May,  1916,  term  of 
the  sesslODB  coart  oyer  which  he  did  not  pre- 
side?" The  order  of  Judge  Peurlfoy  was  In 
no  way  in  conflict  with  nor  did  it  add  any- 
thing to  the  former  order.  The  second  order 
merely  enforced  the  former  order,  and  there 
is  no  error  here. 

[S]  III.  Tbe  next  point  is  that  the  appel- 
lants were  entitled  to  a  Jui7  trial.  This  can- 
not be  sustained,  for  tbe  reason  that,  under 
tbe  proceedings  by  rule,  no  new  penalty  was 
to  be  affixed  nor  new  sentence  given.  Tbe 
order  of  Judge  Peurlfoy  merely  carried  out 
the  order  already  made.  Besides  this,  dur- 
ing the  bearing,  both  appellants  were  con- 
victed by  a  Jury  of  a  breach  of  the  good  be- 
havior provision.  No  constitutional  right  of 
the  appellant  has  been  called  to  the  attention 
of  this  court  that  has  been  violated  In  these 
proceedings.  They  have  been  tried  and  con- 
victed by  two  Juries,  and  are  only  required 
to  serve  such  sentence  as  was  proper  under 
their  convictions. 

[4]  IV.  There  was  no  ex  parte  hearing.  The 
record  shows  that  the  awjellants  were  served 
with  a  rule,  and  declined  to  take  part  fur- 
ther than  to  plead  to  the  jurisdiction,  and 
they  have  no  one  to  blame  but  themselves,  if 
their  side  was  not  heard.  They  have  had 
their  day  In  court  and  cannot  now  complain. 
When  people  are  summoned  into  court  and 
tiered  every  opportunity  to  be  heard,  they 
cannot  remain  silent,  and  then  claim  a  new 
day. 

The  exceptions  are  overruled,  and  the 
Judgment  affirmed. 

HTDKICK,  WATTS,  and  GAQB,  JJ.,  con- 
cur.   6ABT,  a  J.,  did  not  sit. 


(107  s.  C.   460) 

STATE  V.  BATSON.     SAME  v.  PHILLIPS. 
SAME  V.  BAKER.     (No.  9764.) 


(Supreme  Court  of  South  Carolina. 
1917.) 


July  14, 


1.  CitnnNAi.  Law  ^=>o65  —  Testiicont'  of 
Special  Dbtective— Sujticibnct. 
A  conviction   for   the  illegal  sale  of  liquor 
oould  be  predicated  on  the  sole  testimony  of  a 


detectire  specially  employed  to  convict  the  ac- 
cused of  tbe  unlawful  sale. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1 1262.] 

2.  CoiJBTs  «s9lOS  —  DisSBiraiNO  Opinion  as 

AuTHoarrr. 
A  dissenting  opinion  is  not  binding  author- 
ity, since  it  shows  what  is  not  the  law,  and  a 
justice  dissents  only  when  in  his  judgment  the 
prevailing  opinion  is  contrary  to  what  the  law 
has  been,  and  after  the  prevailing  opinion  is 
filed  there  is  then  no  reason  to  doubt  the  law. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  I  361.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Ernest  Moore, 
Judge. 

Arthur  Batson  and  others  were  convicted 
of  Illegal  sale  of  llQUor,  and  appeal.  Af- 
firmed. 

James  H.  Price,  of  Greenville,  for  appel- 
lants. J.  Bobt  Martin,  S(d.,  of  Greenville, 
for  the  State. 

FRASEa  J.  These  three  cases  were  beard 
together  in' this  court  Tbe  appellants  were 
convicted  of  selling  liquor.  The  only  evi- 
dence against  the  appellants  was  the  testi- 
mony of  "specially  employed  state  detectives, 
who  went  to  the  defendants  under  disguise 
and  claimed  to  have  purchased  whisky  from 
them." 

[1,2]  There  is  only  one  exception,  and  this 
exception  questions  the  sufficiency  of  tbe  tes- 
timony of  a  special  detective  to  convict  the 
accused  of  the  unlawful  sale.  We  luiow  of  no 
binding  authority  that  sustains  appellants' 
position.  The  only  authority  cited  by  ap- 
pellants is  a  dissenting  opinion  in  the  case  of 
City  of  Spartanburg  v.  WilUs,  103  S.  C.  334, 
88  S.  E.  16.  Blven  if  the  dissenting  opinion 
sustains  tbe  appellants,  it  is  not  binding  au- 
thority. A  dissenting  opinion  is  useful  and 
throws  light  on  the  case,  but  is  not  control- 
ling. Tbe  majority  opinion  shows  what  is  tbe 
law,  and  the  dissenting  opinion  shows  what 
is  not  tbe  law.  A  Justice  dissents  only  when, 
in  his  Judgment,  the  prevailing  opinion  is 
contrary  to  what  the  law  has  been.  There 
is  no  reason  to  doubt,  after  the  opinions  are 
filed.  In  the  Willis  Case  tbe  testimony  was 
given  by  special  detectives,  and  the  Judg- 
ment of  this  court  sustained  the  conviction, 
and  It  must  do  so  In  this  case. 

Tbe  Judgment  is  affirmed. 

GARY,  0.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur.    , 
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STAra  T.  CHARUBS  et  aL    (No.  973Y.) 

(Supreme   Court  of   South  Carolina.     Jaly  6, 
1917.) 

1.  Ceiminai,  Law  «s»26(K18)  —  E)videnci:  — 
Relevancy. 

In  a  criminal  trial  of  two  defendants  for 
aggravated  assault  and  battery  in  court  of  ses- 
sions, where  it  appeared  that  one  of  the  de- 
fendants had  pleaded  guilty  before  the  city 
council,  court  properly  sustained  an  objection 
to  question  whether  city  council  made  a  case 
against  the  other  defendant  or  discharged  him, 
since  court  is  not  bound  by  anything  city  coun- 
cil did. 

[Ed.  Note— For  other  cases,  sec  Criminal 
I^aw,  Cent  Dig.  H  B69-671,  588-609.] 

2.  Criminal  Law  <S=>e95(2)  —  Bvidkncb  — 
Form  or  Objection. 

In  a  criminal  trial  for  aggravated  assault 
and  battery  in  court  of  sessions,  court  properly 
overruled  a  general  objection  to  the  question 
whether  defendant  pleaded  guilty  to  the  offense 
in  the  municipal  court. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  H  1«34.  1«38.] 

3.  Criminax  Law  «=»1120(3)  —  Evimncb  — 
Pbsjudicial  Error. 

In  a  criminal  trial,  the  record  does  not 
ahow  that  sustaining  of  an  objection  to  a  ques- 
tion is  prejudicial  error,  where  it  does  not  show 
what  the  answer  would  have  been. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2931,  2932.] 

4.  AasAULT  AND  Battert  «=>95— StJrricMN- 
CT  OF  Evidence. 

In  a  criminal  trial  of  two  defendants  for 
aggravated  assault  and  battery,  wher«  evidence 
shows  that  both  dofendanta  were  on  the  street 
together,  that  one  prevented  bystander  from 
interfering,  while  the  other  committed  the  as- 
sault, and  when  others  came  np  said  to  the 
assailant,  "That  is  enough,"  court  does  not  err 
in  refusing  to  direct  a  verdict  in  favor  of  the 
former. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  141.] 

5.  AB8AUI.T  AND  BaTTXRT  ®=»100— S«I«TKHCB. 

Under  Gr.  Code  1912,  {  105,  providing  that 
where  no  punishment  is  provideid  by  statute, 
court  shall  award  such  sentence  as  la  conform- 
able to  the  common  usage  and  practice  in  this 
state,  court  does  not  err  in  sentencing  defend- 
ants on  conviction  for  an  aggravated  assault 
and  battery  to  imprisonment  without  option 
of  paying  fine. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §{  164-170.] 

6.  Cbimirai,  Law  «=)260(13)— Instructions. 

In  criminal  trial  in  court  of  sessions,  where 
it  appears  that  defendants  have  been  previous- 
ly tried  in  municipal  court,  no  prejudicial  error 
is  committed  in  instructing  jury  as  to  powers 
of  that  court,  since  proceedings  were  irrelevant 
[Ed.  Note. — For  other  cases^  see  Criminal 
Law,  Cent  Dig.  {i  569-571,  598-609.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Union  Comity ;  J.  EV.  Petirlfoy,  Judge. 

L.  M.  Charles  and  another  were  convicted 
of  assault  and  battery  ot  a  high  and  aggra- 
vated nature,  and  appeal.    Affirmed. 


J.  0.  Otts,  of  Spartanburg,  for  appellants. 
I.  C.  Blackwood,  SoL,  of  Spartanburg,  and 
John  E.  EambHn  and  McBetb  Xoung,  both 
of  Union,  for  the  State. 


FRASEJR,  J.  The  appellants  were  convict- 
ed of  assault  and  battery  of  a  high  and  ag- 
gravated nature,  l^ere  is  evidence  In  the 
case  that  tends  to  show  that  appellants  were 
on  the  street  of  Union,  and  A.  C.  Mann  and 
Dr.  Pope  met  them;  that  some  words  pass- 
ed between  Mr.  Mann  and  Mr.  Charles;  that 
a  fight  followed,  in  which  Mr.  Mann  was 
severely  beaten;  that  Dr.  Pope  tried  to  In- 
terfere, and  Mr.  Estes  prevented  it,  and  when 
others  oame  up  to  separate  the  combatants, 
Mr.  Estes  said  to  Mr.  Charles,  "^hat  Is 
enough."  There  is  evidence  that  the  city 
had  a  trial  of  the  case;  that  only  Mr. 
Charles  was  tried,  and  that  he  pleaded  guil- 
ty. Both  defendants  were  convicted  In  the 
court  of  sessions,  and  appealed  to  this  court. 

[1]  L  There  are  nine  exertions,  but  not 
near  so  many  argued.  "It  is  respectfully 
submitted  that  his  honor  erred  Is  sustaining 
the  state's  objection  to  the  question,  as  a  re- 
sult of  whab  Dr.  Pope  said,  'Did  the  city 
council  malce  any  case  against  Mr.  E>8tes,  or 
did  they  discharge  him,  so  far  as  this  fight 
was  concerned?' "  There  was  no  error  here. 
The  court  of  general  sessions  oould  not  be 
bound  by  anything  the  city  oonndl  did,  and 
the  question  was  irrelevant. 

[2]  II.  The  next  objection  Is  that  his  hon- 
or erred  in  allowing  a  witness  to  state  that 
the  defendant  (Charles  pleaded  guilty  In  the 
municipal  court    The  record  shows: 

"Q.  What  statement  did  Charles  make  In 
that  coart,  if  anything?  (Objection  by  Mr. 
Otts.)  Q.  Did  he  enter  a  plea  of  guilty,  or  not 
guilty?  A.  He  did.  Q.  Which  ono  was  it?  A. 
He  entered  a  plea  of  guilty,  and  asked  that  we 
go  into  the  case,  as  ne  wanted  the  puUic  to 
understand  the  circumstances  in  the  casa" 

This  exception  cannot  be  sustained  for 
two  reasons;  no  ground  of  objection  was 
stated.  The  objection  was  to  a  genera]  state- 
ment by  Charles,  and  no  objection  to  the 
plea  of  guilty. 

[3]  III.  The  next  error  assigned  is  the  ex- 
clusion of  testimony  of  a  witness.  The  rec- 
ord shows: 

"M.  H.  Evans,  sworn  for  defendant,  testified: 
I  am  chief  of  police;  there  was  no  case  against 
Estes.  Q.  Did  you  hear  Dr.  Pope  testify  in 
the  mayor's  court  that  he  did  not  see  ESstes  do 
anything  except  try  to  part  them,  or  words 
to  that  effect?  (Objection  by  the  solicitor^  A, 
Not  words  to  that  effect,  but  that— 

"By  the  Court:  You  will  have  to  confine 
yourself  to  tiie  question  propounded.  (The  ques- 
tion propounded  to  Dr.  Pope  was:  'Didn't  you 
testi^  in  the  mayor's  court,  liefore  Mayor  Pro 
Tem.  Smith,  that  you  didn't  seo  Estes  try  to 
do  anything  except  try  to  separate  them?')  Q. 
Why  did  you  make  a  case  against  E^tes?  (Ob- 
jection by  the  solicitor,  on  the  ground  that  it 
IS  incompetent  Objection  sustained  by  the 
court.)" 
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We  cannot  say  that  tbere  was  error  here, 
unless  we  knew  what  the  witness  would  have 
said.     This  Is  Illustrated  In  this  very  case. 

One  exception  (not  argned)  complains  o£  er- 
ror In  excluding  the  answer  to  the  question, 
"What  was  said  by  these  parties  [the  de- 
fendants] In  reference  to  a  Jitney  bus?"  The 
answer  was,  "There  was  nothing  said  by  ei- 
ther of  them  about  a  Jitney  bus,  or  where 
they  were  going."  The  record  must  show 
prejudicial  error,  and  this  record  does  not 
Bhow  it. 

[4]  IV.  Because  his  honor  reused  to  direct 
a  verdict  in  favor  of  the  appellant  Welea. 
The  evld«ic6  was  abundant.  There  was  evi- 
dence that  both  appellants  were  on  the  street 
together;  that  Estes  walked  out  in  the  street 
aikd  looked  in  the  direction  firom  which  Hann 
came:  that  when  the  affair  was  in  progress, 
Estes  prevented  Dr.  Pope  from  interfering, 
and  when  others  came  up,  said  to  the  assail- 
ant, "That  is  enough." 

[5]  V.  Because  the  appellants  were  sen- 
tenced to  imprisonment  Instead  of  being  al- 
lowed the  option  to  pay  a  fine.  Criminal 
Code,  !  105,  reads: 

"In  cases  of  legal  conviction,  where  no  pun- 
ishment is  provided  by  statute,  the  court  shall 
award  such  sentence  as  is  conformable  to  the 
common  usage  and  practice  in  this  state,  accord- 
ing to  the  nature  of  the  offense,  and  not  re- 
pugnant to  tbo  Constitution." 

Corpus  .Turls,  vol.  6,  p.  807: 

"At  common  law,  an  assault  or  an  assault 
and  battery  may  be  punished,  either  by  fine 
or  imprisonment  or  boUi." 

The  nature  of  the  offense  in  this  case 
demanded  severe  punishment. 

[1]  VI.  The  next  alleged  error  Is  a  notifi- 
cation of  a  request  to  charge  as  to  the  pow- 
ers of  municipal  courts.  It  having  been  held 
that  the  proceedings  in  the  municipal  court 
as  sucii  were  irrelevant,  no  prejudicial  er- 
ror could  liave  been  committed  in  stating  Its 
powers. 

The  exertions  are  overruled,  and  the 
judgment  appealed  from  affirmed. 

HTDBICK,  WATTS,  and  GAGE,  JJ.,  con- 
cur.   GABY,  C.  J.,  not    sitting. 


(107  s.  a  367) 

GOBBEL  V.  COLUMBIA  RY.,  GAS  ft  BLBO- 
TRIO  CO.    (No.  9716.) 

(Supreme  Court  of  South  Carolina.     Jnne  30, 

1917.     On   Petition   for  Rehearing, 

July  21,  1917.) 

1.  Tkiai.  «=9l39(l>— Direction  or  VKsnior  ob 

NONSDIT— SumOlBllOY  OF  BVIPKNCK. 

Where  there  ia  no  evidence  snflScient  to  war- 
rant a  reasonable  Jury  in  retnmlne  verdict  for 
plaintiif,  a  nonsuit  or  directed  verdict  should  be 
granted,  or,  when  the  evidence  is  susceptible  of 
only  one  reasonable  inference,  the  court  must  de- 


cide what  such  inference  is  as  mat^r  of  law,  if 
the  evidence  is  insufficient  to  base  verdict  on. 

[Eld.  Note. — For  other  cases,  see  Trial,  (3ent. 
Dig.  SI  332,  333,  33&-341.] 

2.  Tbial  ®=»ie0,  171— DiBECTioN  or  Vebdict 

OB   NONSDIT. 

A  trial  judge  can  order  nonsuit  or  direct  a 
verdict  either  on  his  own  motion  or  on  motion 
made  by  the  attorneys  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  s§  368,  see.] 

3.  FBAtJD   «::>64(2)— Bvn.   Ihteh-T-Qubstion 

FOB  JUBT. 

In  an  action  for  damages  for  fraud  and  de- 
ceit committed  in  procuring  a  contract  for  labor 
to  be  performed  by  defendant,  whether  there  was 
an  evil  intent  on  defendant's  part,  or  whether  it 
acted  in  good  faith,  held  for  the  jury  under  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  68.] 

4.  Appeal  and  Ebbob  «=>854(5>— Nonsttit— 
GBonNDs  Not  Raised  Below. 

An  order  of  nonsait  cannot  be  sustained  on 
grounds  additional  to  those  on  which  it  was 
granted.  \ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3417-3419,  3427.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;    S.  W.  G.  Shlpp,  Judge. 

Action  by  A.  L.  Gobbel  against  the  Colunjr 
bla  Railway,  Gas  ft  Electric  Company. 
From  an  order  of  nonsuit,  plaintiff  appeals. 
Reversed. 

A.  M>  Deal  and  Graydon  &  Graydon,  all 
of  Colnmbla,  for  am>ellant  Elliott  &  Her- 
bert, of  Columbia,  for  respcmdent. 


WATTS,  J.  This  was  an  action  by  plain- 
tiff against  the  defendant  for  damages  for 
fraud  and  deceit  alleged  to  have  been  com- 
mitted by  the  defendant  in  procuring  a  con- 
tract for  labor  to  be  performed  by  the  de- 
fendant The  cause  was  tried  before  Judge 
Shlpp,  and  a  Jury  at  the  fftll  term  of  court, 
1916,  for  Richland  county,  and  at  the  close 
of  plaintiff's  testimony  of  his  own  motion  his 
honor  granted  a  nonsuit  on  the  ground  that 
there  wAs  no  evidence  of  fraud  and  deceit. 
After  entry  of  Judgment,  plaintiff  appeals. 

Exceptions  1,  2,  3,  4,  and  5  raise  substan- 
tially the  same  question,  and  wlU  be  consid- 
ered together.  These  exceptions  challenge 
the  correctness  of  his  honor's  decision  that 
there  was  not  sufficient  evidence  of  fraud 
and  deceit  to  send  the  case  to  the  Jury,  and 
allege  that  he  was  In  errm:  in  granting  th'e 
nonsuit. 

[1,  2]  Where  there  is  no  evidence  in  a  case 
sufficient  to  warrant  a  reasonable  Jury  In 
basing  a  verdict  upon,  a  nonsuit  or  a  directed 
verdict  should  be  granted,  or  when  the  evi- 
dence is  susceptible  ot  only  one  reasonable 
inference,  the  court  must  decide  what  that 
Inference  is  as  a  matter  of  law,  if  it  is  In- 
sufficient to  base  a  verdict  upon.  Howell  v. 
Railway,  99  S.  C.  417,  83  S.  E.  639 ;   Wade» 
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as  Adm'r,  eta,  t.  Oliver,  103  S.  0. 1,  86  S.  E. 
1067.  A  Judge  can  do  this  either  ca  bis  mo- 
tion or  upon  a  motion  made  by  attorneys  In 
tbe  cause.  We  think  that  bis  honor  was  in 
error  in  granting  the  nonsuit 

The  plaintiff's  contention  Is  that  there  was 
evil  Intent  on  the  part  of  the  defendant.  The 
contention  of  the  defendant  Is  that  there  was 
no  evil  intent  on  their  part,  and  they  changed 
their  minds,  as  they  had  a  right  to  do. 

[3]  Under  the  testimony  in  the  case  it 
sbould  have  been  submitted  to  the  Jury 
whether  there  was  evil  Intent  on  the  part  of 
the  defendant,  or  whether  the  defendant  act- 
ed In  good  faith.  There  was  evidence  in  the 
case  as  to  fraud,  deceit,  and  evil  intent  on 
the  part  of  the  drfendant,  where  more  than 
one  Inference  could  be  deduced,  and  It  was 
the  duty  of  the  court  to  submit  the  case  to 
the  Jury. 

[4)  Deffendant  seeks  to  sustain  the  nonsuit 
on  additional  grounds  to  those  on  which  it 
was  granted.  Tbls  cannot  be  done.  Ken- 
nedy V.  Cnty  of  Greenville,  78  S,  0.  127,  68 
S.  E.  989. 

The  order  of  nonsuit  aiW)ealed  from  Is  re- 
versed. 

GARY,  C.  J.,  and  HTDKIOK,  ERASER, 
and  GAGE,  JJ.,  concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Petition  dismissed,  and 
order  staying  remittitur  revoked. 

GARY,  O.  J.,  and  WATTS,  ERASER,  and 
GAGE,  JJ.,  concur. 

(107   S.  C.  441) 

COOK  v.  COOK.    (No.  ■9749.) 

(Saoreme  Court  of  South  Carolina.  July  12, 
^     ^  1917.) 

Attachicknt  ®=3lll  —  AyrinAViT  —  Stttfi- 

CIENCT. 

The  affidavit  for  attachment  of  a  crop,  stat- 
ing merely  that  defendant  fails  and  refuses  to 
pay,  and  is  about  to  sell  and  dispose  of  said 
crop  subject  to  such  lien  and  defeat  the  same, 
is  insufficient,  not  stating  facts  whereby  the  In- 
tent can  be  inferred,  or  that  defendant  is  ac- 
tually selling  it,  or  has  sold  and  disposed  of  any 
part  of  it,  or  has  done  any  act  whereby  tbe  in- 
tent to  dispose  thereof  can  be  inferred,  or  has 
made  any  declaration  indicative  of  his  intent. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  ff  292-302.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  John  S.  Wilson, 
Judge. 


Action  by  J.  Lu  Oook  against  George  Q. 
Cook.  From  an  adverse  order,  plaintiff  ap- 
peals.   Affirmed. 

Tillman  &  Mays,  of  Greenwood,  for  appel- 
lant. Orier,  Park  &  Nicholson,  of  Greenwood. 
for  respondent 

WATTS,  J.  This  Is  an  appeal  from  an  or- 
der of  Judge  Wilson  reversing  a  Judgment 
rendered  in  the  magistrate's  court  and  dis- 
solving a  warrant  of  attachment  issued  from 
magistrate's  court  whereby  defendant's  prop- 
erty was  attached. 

The  only  question  involved  in  tbe  appeal 
as  made  by  the  exceptions  is  whether  or  not 
the  affidavit  In  the  case  is  a  sufficient  affi- 
davit upon  which  to  base  a  warrant  of  attach- 
ment for  seizure  of  the  crops  of  defendant. 
The  magistrate  held  it  was  sufficient,  and 
Judge  Wilson  reversed  this  holding.  The  af- 
fidavit states: 

"The  said  George  Q.  Cook  fails  and  refuses  to 
pay  the  sum,  and  is  about  to  sell  and  dispose  of 
said  crop  subject  to  such  lien  and  defeat  the 
same.    •    •    •" 

The  plaintiff  does  not  state  any  facts 
whereby  the  intent  of  the  defendant  can  be  In- 
ferred. He  does  not  state  that  the  defendant 
Is  actually  selling  tbe  crop,  or  that  he  has 
done  any  act  whereby  this  Intent  to  dispose 
of  the, crops  can  be  inferred,  or  that  be  has 
actually  sold  and  disposed  of  any  part  of  the 
crop,  or  that  the  defendant  has  made  any 
declaration  Indicative  of  his  intent  The  af- 
fidavit does  not  allege  positively  of  the  loiowl- 
edge  of  the  affiant  that  such  an  act  has  been 
done,  or  that  any  declaration  of  defendant 
made  that  he  intends  to  dispose  of  the  crop,  or 
that  any  one  has  heard  such  declaration  of 
defendant  whereby  It  can  be  inferred  that  he 
intends  to  dispose  and  sell  the  crop  and  aflSant 
gives  tbe  source  of  his  information  from  des- 
ignated persons. 

We  do  not  think  that  the  affidavit  is  snfll- 
dent  under  Monday  v.  Elmore,  27  S.  C.  126, 
3  S.  B.  65.  In  this  case  affidavit  stated  de- 
fendant "is  actually  disposing  of  said  crops 
subject  to  tbe  lien."  In  tbe  authorities  there- 
in quoted  the  decision  is  adverse  to  the  claim 
of  the  appellant,  and  sustains  Judge  Wilson ; 
also  the  case  of  £harp  v.  Palmer,  81  S.  C- 
444,  10  S.  E.  98. 

Exceptions  overruled.  Order  appealed 
from  affirmed. 


GARY,  a  X.  and  HYDRICK,  FBAS£ia. 
and  GAGE,  JJ.,  concur. 
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STATE  T.  GENS.     (Ko.  9763.) 

(Sapreme  Coort  of  Sotith  Carolina.    July  12, 
1917.) 

1.  Iktoxicatino  Liquobs  «=»138— Illeoal 
Tbansportation— Pbivatb  Cabbikb. 

A  priTate  carrier  conld,  for  hire  or  aa  a 
favor,  bring  Into  the  state  not  more  than  one 
gallon  of  liquor  for  another  person'!  personal 
use  daring  one  calendar  month  without  intent 
to  violate  the  law,  having  the  same  privilege  of 
transporting  liquor  as  a  common  carrier  for  hire. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
liiquoTB,  Cent  Dig.  i  148.] 

2.  CBnaitAi.  Law  «=»65&— New  TbiaIt-Mis- 

CONDUCT  OF  BTSTANDBBB. 

Where,  in  a  prosecution  for  bringing  intozl- 
cating  liquors  into  the  state,  certain  women 
sat  directly  in  front  of  the  jury  holding  large 
posters  condemning  the  liquor  traffic,  which  the 
jury  saw  and  read,  a  new  trial  should  have  been 
granted,  since  their  action  was  an  attempt  to  im- 
pede justice,  to  deny  the  defendant  a  fair  and 
impartial  trial,  and  to  influence  the  jnry  to  ar- 
rive at  a  verdict  improperly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1460.] 

S.  Cbihinai.  Law   «=>1188— Appbal  — New 

Tbiai. 
Where  there  is  no  doubt  that  the  conduct  of 
(he  audience  in  the  courtroom  during  a  prosecu- 
tion for  illegal  transportation  of  liquor  was  so 
irregular  that  the  defendant  did  not  obtain, a 
fair  and  impartial  trial,  the  appellate  court  will 
grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3225-3227.] 

Fraser,  J.,  dissenting  in  part 

Appeal  from  General  Sessions  Circuit  Court 
of  Jasper  County;  James  E.  Peurifoy,  Judge. 

William  Gens  was  convicted  of  having  In 
bis  possession  an  illegal  amount  of  intoxicat- 
ing liquors,  and  appeals.  Exceptions  sus- 
tained, and  new  trial  granted. 

H.  Klugh  Pardy,  of  Rldgeland,  for  ap- 
pellant Geo.  Warren,  SoL,  of  Hampton,  for 
tiie  State. 

WATTS,  J.  The  defendant  appellant  was 
indicted,  tried,  convicted,  and  sentenced  be- 
fore Judge  Peurifoy  and  a  Jury  at  the  July 
term  of  court,  1916,  for  Jasper  county.  The 
facts  of  the  case  are  that  the  defendant 
went  to  Savannah  on  business,  and  several 
persons  got  him  to  bring  them  back  some 
whisky.  He  brought  the  whisky  In  two  suit 
cases,  and  on  his  arrival  at  Rldgeland  was 
arrested  without  a  warrant  by  the  sheriff  and 
his  deputy,  and  the  two  suit  cases  contain- 
ing the  whisky  were  taken  from  him.  One 
gallon  of  the  whisky  belonged  to  him  and 
the  other  to  parties  who  had  sent  him  for  it. 

Exceptions  3,  4,  and  5  complain  of  error  on 
the  pttit  of  his  honor  in  excluding  as  in- 
competent and  irrelevant  evidence  that  de- 
fendant was  transporting  liquor  from  Savan- 
nah, Ga.,  for  other  persons,  not  more  than 
one  gallon  for  the  personal  use  of  any  one 
person,  and  In  refusing  to  allow  defendant's 


witnesses  to  testify  that  this  liquor  was  theirs, 
and  that  they  had  employed  the  defendant 
to  transport  it  for  them,  and  in  refusing  to 
allow  the  defendant's  witnesses  to  explain 
possession  or  ownership  of  the  liquor  in  ex- 
cess of  one  gallon.  The  sixth  exception  com- 
plains of  error  In  charging  the  Jury  that 
defendant  was  guilty  If  he  had  in  his  pos- 
session more  than  one  gallon  of  liquor. 
These  exceptions  must  be  sustained. 

[1]  If  the  defendant  was  a  private  car- 
rier for  hire,  or  if  as  a  favor  he  brought  in 
for  a  friend  not  more  than  one  gallca  of 
liquor  for  one  person's  personal  use  during 
one  calendar  month,  with  no  Intent  to  vio- 
late the  law,  then  he  had  the  right  to  do  so. 
In  other  words,  a  private  person  or  a  private 
carrier  fOr  hire  have  the  same  rights  and  priv- 
ileges to  bring  in  and  transport  liquor  as 
a  common  carrier  for  hire.  The  same  rules 
and  restrictions  apply  to  a  private  carrier  for 
hire  as  a  common  catrier,  no  more  or  less. 

[2]  The  other  exceptions  complain  of  error 
on  the  part  of  bis  honor  In  not  granting  a 
new  trial  on  the  ground  that  certain  large 
posters  condemning  liquor  traffic  were  held 
before  the  Jury  by  several  ladies  during  the 
trial  or  part  of  It ;  that  the  women  were  in 
the  courthouse  and  sat  directly  in  front  of 
the  Jury  and  on  the  left  of  the  Judge ;  that 
the  Jurors  saw  and  reed  the  posters.  That 
such  a  state  of  facts  could  exist  in  a  court 
of  Justice  is  almost  inconceivable  and  be  per- 
mitted to  escape  the  attention  of  the  olflcers 
of  the  court  and  the  presiding  Judge.  Gen- 
erally nothing  escapes  the  eyes  of  the  court 
officials;  if  one  officer  fails  to  see  anything 
improper  during  the  progress  of  the  case, 
another  will  see  it,  and  either  put  a  stop  to 
it  himself  or  call  the  court's  attention  to  it 
The  action  of  the  women  was  highly  improp- 
er, in  that  it  was  an  attempt  to  impede  Jus- 
tice, however  innocent  on  their  part,  and  de- 
ny to  the  defendant  a  fair  and  impartial 
trial,  guaranteed  to  him  by  the  law  of  the 
land,  an  attempt  to  influence  a  sworn  Jury 
to  arrive  at  a  verdict  improperly,  and  to  be 
influenced  by  outside  influence,  trying  the 
case  by  manufactured  outside  public  opinion, 
and  not  by  the  facts  of  the  case  as  developed 
In  evidence  and  the  law  of  the  trial  Judge. 
The  parties  should  have  been  summarily 
dealt  with.  There  were  in  gross  contempt 
of  court  and  such  conduct  should  not  for  a 
moment  be  overlooked.  At  the  hearing  before 
this  court  it  was  stated  that  the  presiding 
Judge's  attention  was  not  called  to  this  phase 
of  the  case  until  after  conviction  and  motion 
for  new  trial  was  made.  His  honor  inquired 
of  the  Jury  then  if  they  were  In  any  manner 
influenced  by  these  posters.  Tbey  answered 
in  the  negative.  His  honor  should  have  set 
the  verdict  aside  promptly  when  he  found 
out  how  an  attempt  had  been  made  to  influ- 
ence the  Jury. 

[3]  There  is  no  doubt  that  the  action  on 
part  of  the  audience  and  crowd  in  the  coiirt- 
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room  during  part  of  the  trial  was  so  Irregu- 
lar and  improper  and  was  allowed  to  go  un- 
checked by  the  officials  that  the  defendant 
did  not  get  what  he  was  entitled  to,  a  fair, 
Impartial,  and  legal,  trial. 
A  new  trial  must  be  granted. 

HXDRICK  and  GAGE,  JJ.,  concur.  GARY, 
O.  J.,  concurs  in  the  result 

ERASER,  J.  (dissenting).  I  think  there 
should  be  a  new  trial  because  of  the  attempt  to 
influence  the  jury.  But  I  cannot  concur  in  the 
holding  tliat  a  man  may  bring  into  the  state 
liquor  for  others,  in  quantity,  and  divide  it 
after  he  gets  here.     The  statute   (in  part)  is: 

Section  1.  Unlawful  for  Intoaiicating  Liquor* 
to  ie  Shipped  into  State — Unlawful  to  Receive 
Bame,  Except  at  Provided. — Be  it  enacted  by 
the  General  Assembly  of  the  state  of  South 
Carolina,  that  it  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  company  to  ship, 
transport  or  convey  any  intoxicating  liquors 
from  a  point  without  the  state  into  this  state, 
or  from  one  point  to  another  in  this  state,  for 
the  purpose  of  delivery,  or  to  deliver  the  same 
to_  any  person,  firm,  corporation  or  company 
within  this  state,  or  for  any  person,  firm,  cor- 
poration or  company  to  receive,  or  be  in  posses- 
sion of,  any  spirituous,  vinous,  fermented  or 
malt  liquors  or  beverage  containing  more  than 
one  per  cent,  of  alcohol,  for  his,  her,  its  or  their 
own  use,  or  for  the  use  of  any  other  person, 
firm  or  corporation,  except  as  hereinafter  pro- 
Tided. 

"Sec.  2.  One  GaOon  a  Month  Allowed.— Anj 
person  may  order  and  receive  from  any  point 
without  the  state  not  exceeding  one  gallon  with- 
in any  calendar  month,  for  bis  or  her  per- 
sonal use,  of  spirituous,  vinous,  fermented  or 
malted   liquors  or  beverages." 

Act  Feb.  20,  1915  (29  St.  at  Lergei  p.  140). 

It  is  declared  to  be  unlawful  to  transport  any 
intoxicating  liquor  for  the  purpose  of  delivery. 
The  section  allows  a  person  to  order  and  receive 
from  without  thr  state,  not  exceeding  one  gal- 
lon per  month.  It  does  not  appear  that  there 
was  anything  connected  with  the  liquor  to  in- 
dicate that  there  was  any  separation  of  the 
packages  or  anything  to  indicate  to  whom  they 
belonged.  If  a  person  be  allowed  to  bring  into 
the  state  a  quantity  of  liquor  and  then  divide 
it  up  among  several,  there  is  nothing  to  prevent 
a  man  from  bringing  in  a  carload  and  dividing  it 
among  any  number  of  people.  The  facta  of  this 
case,  1  think,  are  clearly  in  violation  of  the  first 
section,  and  I  do  not  think  the  appellant  has 
brought  himself  within  the  modification  provid- 
ed for  in  the  second.  The  ruling  of  the  circuit 
judge  was  more  favorable  to  appellant  than  he 
was  entitled  to,  in  my  judgment.  There  is 
a  reasonable  distinction  between  a  common  car- 
rier, with  records,  and  a  private  person,  with  no 
records. 


(lOT   S.    C.  452) 

SAFRAN  Y.  SAFRAN. 


(Ne.  8767.) 


(Snpreme  Court  of  South  Carolina.     July  18, 
1917.) 

1.  AtTORRET  and  (31.1ENT  €S=»17  —  POWEB  OF 

Attobnbt  to  Bkcomb  Subett— CtAisi  and 

DiXIVEBT. 

An  attorney  has  no  power  to  become  a  sure- 
ty on  an  undertaking  in  a  claim  and  delivery 
proceeding  in  view  of  circuit  court  rule  9,  for- 
bidding an  attorney  from  becoming  a  surety  on 
any  recognisance  in  the  courts  of  general  ses- 
sions and  common  pleas,  and  Civ.  Code  1912,  { 
1178,  forbidding  the  sheriff  from  taking  any  at- 
torney at  law   or  other  officer  of  the  court  as 


bail  for  any  person  in  any  dvQ  or  criminal 
case. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient,  Cent  Dig.  |  25.] 

2.  Replevin  «=»33(2)  —  Timely  Exception  — 
Claim  and  Delivery  Bono. 
Evidence  held  to  sliow  that  defendant  made 
timely  exception  to  validity  of  a  bond  in  a  claim 
and  delivery  proceeding  to  warrant  the  considera- 
tion of  the  question  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.,§|  161-153.]  ~'  -        • 

Appeal  from  Oommon  Pleas  Circuit  Coart 
of  Richland  County ;   J.  W.  Oe  Vote,  Judg& 

Action  by  Joseph  Safran  against  Moses 
Safran.  Defendant  appeals  from  order  re- 
fusing to  declare  an  undertaking  la  a  daim 
and  delivery  proceeding  null  and  void.  B»- 
versed. 

R.  T.  Kibler,  of  Columbia,  for  appellant 
Geo.  A.  Alderman,  of  Columbia,  for  respond- 
ent 

WATTS,  J.  This  Is  an  appeal  from  an  or- 
der of  Judge  De  Vore. 

[1]  The  point  involved  and  for  the  deter- 
mlnatlon  by  tills  court  is :  Can  an  attorney 
at  law  become  a  surety  on  an  undertaking 
In  a  claim  and  delivery  proceeding  pending 
In  the  circuit  court?  Judge  De  Vore  was 
asked  to  declare  the  undertaking  Insufficient 
null,  and  void.  This  he  refused  to  do,  and 
the  appeal  is  frcHn  this  order. 

Rule  8  of  the  circuit  court  prevents  an 
attorney  at  law  from  becoming  a  surety 
on  any  recognizance  In  the  court  of  gen- 
eral sessions  or  on  any  undertaking  in  tlie 
court  of  common  pleas.  "Rules  do  not  make 
law,  but  they  regulate  practice  and  should 
be  enforced."  Rice  r.  MahaCTey,  9  S.  O.  283. 
Section  117«k  Code  of  Laws,  fori.ids  the 
sheriff  from  taking  any  attorney  at  law  or 
other  officer  of  the  court  as  bail  for  any 
person  whatsoever  in  any  civil  or  criminal 
case.  Both  of  the  rules  of  court  and  the 
statutes  are  plain,  comprehensive,  and  pro- 
hibitive, founded  upon  a  well-settled  public 
policy,  Interded  for  the  orderly  admlnlstra- 
tion  of  Justice,  and  should  be  enforced. 

m  It  is,  however,  urged  by  the  respondent 
that  the  appellant  did  not  except  within  the 
time  prescribed  by  law.  This  is  a  nitsappre- 
benslon  of  the  facts.  The  process  was  served 
on  January  27,  1917.  In  two  days  after 
that  time,  on  January  29,  1917,  an  agree- 
ment was  entered  into  between  the  parties 
to  attempt  to  arbitrate  their  differences.  On 
January  31, 1917,  this  agreement  to  arbitrate 
was  terminated  and  the  parties  restored  to 
all  their  rights  and  privileges  that  existed 
before  the  arbitration  agreement  -n'as  ei^ 
terjd  Into,  and  on  February  1,  1917,  defend- 
ant duly  excepted  to  the  undertaking  which 
was  within  the  time  fixed  by  law.  Bis 
honor  was  in  error. 

Order  appealed  from  reversed. 

GARY,  C.  J.,  and  HXDRICK,  FRASBB, 
and  GAGEJ,  JJ..  concur. 
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(107  S.   O.  )M) 

PORTER  T.  DIXIE  FIRE  INS.  00. 
(No.   972a) 

(Supreme  Court  of  South  Carolina.     July  4, 
1917.) 

1.  PiXADING  «=»27&— SCPPmtSNTAl.  Plbad- 
INO. 

Under  Code  Oiv.  Proc.  1912,  {  228,  provid- 
ing that  the  plaintiff  and  defendant,  respective- 
ly, may  be  allowed,  on  motion,  to  make  a  sup- 
plemental complaint,  answer,  or  reply,  alleging 
facts  material  to  the  case,  occurring  after  the 
former  complaint,  answer,  or  reply,  or  of  which 
the  party  was  ignorant  when  his  former  pleading 
was  made,  a  supplemental  pleading  is  in  the 
nature  of  an  amendment,  and  a  motion  to  bo  al- 
lowed to  make  such  supplemental  pleading  will 
not  be  granted,  unless  the  court,  in  the  exer- 
ciae  of  its  discretion,  is  satisfied  that  it  would 
be  in  the  interest  of  justice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  {f  833,  886.] 

2.  Tkndkb   «=»9— Tun— Afteb   Acnow— Bf- 

RCT. 

The  general  role  is  that  a  tender  must  be 
made  beton  the  commencement  of  the  action; 
otherwise,  facts  occurring  thereafter  will  not 
be  considered. 

[Ed.  Note.— For  other  eases,  see  Tender,  Cent 
Dig.  {{  13-19.1 

8.  IwauBANCK   «=»668(1)  —  Oakcixi.ation  — 
Waitbb— RmroBN  or  PaBirroii— Jubt  Quks- 

TIOH.  ■  ,        ^ 

Tender  back  of  premiums  paid,  made  aft- 
er commencement  of  action  on  a  fire  policy  could 
not  by  operation  of  law  rebut  the  inference  of 
waiver  of  conditions  from  failure  to  give  notice 
of  cancellation ;  but  the  question  whether  there 
was  a  waiver  should  have  been  submitted  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1757.] 

Hydrick  and  B^aser,  JJ.,  dissenting  in  part 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  Comity;  Jas.  E.  Peurlfoy,  Judge. 

Action  by  J.  N.  Pprter  against  the  Dixie 
Fire  Insurance  Company.  From  the  Judg- 
ment rendered,  plaintiff  anpeals.  Reversed 
and  remanded. 

Jno.  K.  Hamblln,  of  Union,  for  appellant 
Benet,  Shand  &  McGowan,  of  Columbia,  for 
respondent. 


GABT,  C.  J.  Thla  Is  an  action  upon  a 
standard  policy  Ot  &re  Inaoranee,  and  the 
appeal  is  from  an  order  directing  a  verdict  in 
favor  of  tlie  defepdant,  on  the  grronnd  that 
tlie  policy  was  null  and  void,  by  reason  of  the 
fiact  that  there  was  other  Insorance  on  the 
property  at  the  time  the  policy  was  issued, 
without  notice  of  snch  f&ct  on  the  part  of  the 
defendant  The  policy  was  isaaed  on  the 
11th  day  of  December,  1910,  and  the  property 
.was  destroyed  by  fire  on  the  21st  day  of  De- 
cember, 1915.  Within  a  week  or  ten  days 
after  the  fire,  notice  of  the  other  Insurance 
was  brought  to  the  attention  of  the  defend- 
ant.    The   action   was   commenced   on   the 


day  of  March,  1916.    The  policy  CMi- 

talna  this  provision: 

"This  policy  siiall  be  canceled  at  any  time  at 
the  request  of  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  cancellation.  If 
this  policy  shall  be  canceled  as  hereinl>efore  pro- 
video,  or  become  void  or  cease,  the  premium  hav- 
ing t>een  actually  paid,  the  unearned  portion  ' 
shall  be  returned  on  surrender  of  this  policy  or 
last  renewal,  this  company  retaining  the  cus- 
tomary short  rate,  except  tliat,  when  this  pol- 
icy is  canceled  by  this  company  by  giving  notice, 
it  shall  retain  only  the  pro  rata  premium." 

Up  to  the  time  when  the  action  was  conv- 
menced,  the  defendant  had  failed  to  give 
notice  of  cancellation.  The  record,  however, 
contains  Oils  statement: 

"It  was  admitted  by  the  attomeys  for  both 
sides,  that  on  Ist  of  April,  1910,  J.  A.  Sawyer, 
on  behalf  of  the  defendant  tendered  the  entire 
premium  paid  for  the  policy  in  the  Dixie  Fire 
Insorance  Company  to  J.  K.  Hamblin,  Esq.,  at- 
torney for  the  plaintiff,  and  that  said  offer  was 
declined.  l%ia  was  after  the  answer  was  serv- 
ed." 

[1]  Sectkm  228  of  the  Code  provides : 

"That  the  plaintiff  and  defendant  respective- 
ly, may  he  allowed,  on  motion,  to  make  a  sup- 
plemental complaint,  answer,  or  reply,  alleging 
facts  material  to  the  case,  occurring  after  the 
former  compiaint  answer,  or  reply,  or  of  which 
the  par^  was  ignorant. when  his  former  plead- 
ing was  made." 

The  supplemental  pleading  la  in  the  nature 
of  an  amendment,  and  a  motion  to  be  allowed 
to  make  sadh  snpplemratal  pleading  will  not 
be  granted,  unless  the  court,  in  the  exercise 
of  its  discretion,  is  satisfied  that  it  would  be 
in  the  interest  of  Justice.  Copeland  ▼.  Cope- 
Und,  60  S.  O.  135,  38  S.  E.  268.  No  moacw 
was  made  by  the  defendant  to  be  allowed  to 
mftke  a  supplemental  answer. 

[2]  The  g«ieral  rule  is  that  a  tender  must 
be  made  before  the  commencement  of  the  ac- 
tion; otherwiae,  facts  occurring  thereafter 
will  not  be  considered.  Salinas  v.  Ellis,  26 
S.  C.  337,  2  S.  E.  121.  In  that  case  there  .was 
a  tender  of  the  amount  which  the  defendant 
claimed,  was  due  .on  a  mortgage  aceeuted  by 
him.  The  plaintiff  refused  to  accept  the 
amount  tendered,  on  the  ground  that  It  was 
not  sufficient  Just  before  the  hearing  of  the 
case  before  the  master,  the  plaintiff's  attor- 
ney offered  to  accept  the  amount  tendered  in 
full  satisfaction  of  the  mortgage;  but  such 
testimony  was  not  considered,  and  the  court 
held  that  the  tender  dlschar;ged  the  Um  of 
the  mortgage. 

[3]  But,  waiving  the  objection  that  the  ten- 
der, after  the  commencement  of  the  action, 
cannot  properly  be  considered,  nevertheless 
there  waa  error  on  the  part  of  his  honor,  the 
presiding  Judge,  in  directing  a  verdict  in 
favor  of  the  defendant  The  sole  purpose  of 
the  defendant  in  making  the  tender  was  to 
rebut  any  inference  of  waiver  that  might  be 
drawn  by  the  jury  from  the  failure  of  the  de- 
fendant to  give  notice  ot  the  cancellation  pri- 
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or  to  the  ccmunencement  of  the  action.  The 
tender,  made  after  the  commencement  of  the 
action,  could  not,  by  operation  of  law,  rebut 
the  Inference  of  waiver;  but  all  the  facta — 
those  arising  before  as  well  as  those  occur- 
ring after  the  action  had  been  commenced — 
^ould  have  been  submitted  to  the  Jury  upon 
tie  question  of  waiver.  His  honor,  the  cir- 
cuit Judge,  therefore,  invaded  the  province 
of  the  Jury  when  he  took  from  It  the  consid- 
eration of  the  facts  tending  to  show  waiver. 

The  construction  by  the  court  of  similar 
policies,  in  the  cases  of  Scott  v.  Insurance  Co., 
102  S.  C.  115,  86  S.  B.  484,  and"  Spence  v. 
Phoenix  Assurance  Co.,  104  S.  C.  403,  89  S.  E. 
319,  shows  that  the  failure  of  the  defendant, 
after  the  fire  and  before  the  commencement 
of  the  action,  to  tender  the  unearned  pre- 
mium, should  have  been  submitted  to  the  Jury 
upon  the  question  whether  there  was  a  waiv- 
er of  the  defendant's  right  to  Insist  upon  the 
forfeiture  of  the  policy  on  the  ground  that 
there  was  other  Insurance. 

Judgment  reversed,  and  case  remanded  for 
a  new  trial. 

WATTS,  J.,  concurs. 

GAGE,  J.  1  concur  In  the  Chief  Justice's 
opinion  that  the  tender  was  made  after  ac- 
tion commenced,  and  that  therefore  It  had 
no  operation  to  defeat  the  action. 

HTDRIOK,  J.  I  concut  In  the  result,  on 
the  ground  that  there  was  evidence  of  waiv- 
er, as  pointed  out  by  the  Chief  Justice.  But 
I  do  not  agree  that  defendant  could  not  have 
the  benefit  of  the  tender  without  pleading  it. 
In  cases  like  this,  the  burden  of  proving 
waiver  Is  on  the  plaintifF  (Spann  v.  Insurance 
Co.,  83  S.  C.  262,  65  S.  B.  232) ;  and  plaintiff 
'  may  prove  It  in  reply  (Copeland  v.  Assurance 
Co.,  43  S.  C.  26,  20  S.  B.  754),  and  of  course, 
without  pleading  it.  Moreover,  that  ques- 
tion is  not  raised  by  the  exceptions,  and  Its 
decision  is  not  necessary  to  the  case. 

FRASBR,  J.,  concurs 


(107  S.   C.  461) 
THOMPSON  V. 


CHAPMAN. 


(No.  9765.) 
July  14, 


-(Supreme  Court  of  South  Carolina. 
1917.) 

1.  Appeal  and  Bbbob  «s>1001(1)— Rbvikw— 
Evidence. 

A  judgment  in  a  law  case,  if  supported  by 
any  evidence,  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  3928-3038.] 

2.  PROPERTT    9=39  —  PBESUVPTIONa  —  OWHEB- 
8HIP. 

One  in  possession  of  personal  property  is 
presumably  Its  owner. 

[Ed.    Note. — For   other    cases,   see    Evidence, 
Cent.  Dip.  S  78.] 


3.  MoiTET  Receivxo  «=3l8(3)  —  Stjwiciesct 

OF  Evidence. 
EMdence  that  deceased  employer  was 
wealthy  and  kept  money  in  a  safe  to  which  his 
housekeeper  had  access  does  not  sustain  a  find- 
ing that  money  found  in  the  housekeeper's  ef- 
fects after  her  death  belonged  to  her  employer, 
where  she  had  independent  sources  of  income, 
since  her  possession  of  the  money  raised  a  pre- 
sumption of  ownersliip. 

[Ed.  Note.— For  other  cases,  ise  Money  Re- 
ceived, C^t  Dig.  {  72.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  Thos.  Joseph  Maui- 
din,  Judge. 

Action  by  L.  S.  Thompson,  as  executor  of 
A.  L.  Thompson,  deceased,  against  H.  E.. 
Chapman,  administrator  of  Albertha  Law- 
rence, deceased.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Lyies  &  Daniel,  of  Spartanburg,  for  appA- 
lant  I.  A.  Pblfer  and  John  Gary  Evans, 
both  of  Spartanburg,  for  respondent 

FRASEB,  J.  This  is  an  action  by  the 
plaintiff,  as  executor  of  A.  L.  Thompson,  de- 
ceased, against  the  defendant,  as  adminis- 
trator of  Albertha  Lawrence,  deceased,  for  $1,- 
300  as  "money  had  and  received,"  claiming 
that  the  money  was  the  property  of  his  testa- 
tor, and  appropriated  by  Miss  Lawrence  to 
her  own  use.  This  was  an  action  at  law,  but 
the  matter  was  referred  to  the  master  and  a 
Jury  trial  waived.  At  the  close  of  the  {data- 
tiff's  testimony,  the  defendant  moved  for  a 
nonsuit,  which  the  master  overruled,  but  at 
the  close  of  the  whole  testimony.  The  master 
found  for  the  defendant  Tile  plaintiff  ap- 
pealed to  the  circuit  court,  and  the  finding  of 
the  master  was  reversed,  and  Judgment  given 
for  the  plaintiff  for  $1,200.  From  this  Judg- 
ment the  defendant  appealed  to  this  court. 

[1]  There  are  seven  exceptions,  but  the 
first  Is  the  only  one  that  legitimately  arises. 
If  there  was  any  evidence,  the  Judgment 
must  be  affirmed,  as  this  court  is  confined  In 
a  law  case  to  the  question  of  no  evidence, 
which  is  a  question  of  law. 

The  testimony  shows  that  Mr.  Thompson 
was  a  man  of  means,  and  had  money  in  bank, 
and  also  kept  money  in  an  iron  safe  in  his 
house,  and  that  Miss  Lawrence  alone  knew  the 
combination  to  the  safe.  The  appraisers  did 
not  get  any  money  from  Mr.  Thompson's  house 
after  his  death,  but  after  the  death  of  Miss 
Lawrence  $1,200  in  money  was  found  In  a 
"chest"  In  the  house  and  turned  over  to  the 
administrator  of  Miss  Lawrence.  Mr.  Thomp- 
son died  in  May,  1915,  and  Miss  Lawrence 
died  in  January,  1916.  Miss  Lawrence  was 
housekeeper  for  Mr.  Thompson.  The  Thomp- 
son will  gave  Miss  Lawrence  a  life  estate  in 
the  home  place  and  70  acres  of  land  adjoin- 
ing.   It  also  gave  her — 

"all  my  personal  property,  consisting  of  farm- 
implements,  wagons,  buggies,  etc,  and  the  mole 
named  Beck,  and  all  household  and  kitchen  fur- 
niture, also  the  growing  crop,  if  there  be  any  at 
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the  time  of  my  death,  also.  aTl  prodnce  including 
cotton,  corn  and  feed-stuff  that  may  be  in  my 
possession  at  the  time  of  my  death." 

Mr.  Thompson  k^t  money  at  his  house, 
and  made  loans  from  time  to  time.  The  rec- 
ord also  shows  that  at  least  on  one  occasion 
Mr.  Tbompson  did  not  have  money  in  the 
boose,  and  that  Miss  Lawrence  did  have  mon- 
ey (to  wit,  $700)  in  the  house,  and  loaned  It 
to  Mr.  TbompcNMi  to  enable  him  to  make  a 
loan.  The  finding  of  the  circuit  Judge  is 
based  largely  on  the  finding  that  Mr.  Oniomp- 
£011  was  weU  to  do,  and  Miss  Lawrence,  who 
n-as  his  housekeeper,  was  poor  and  oould  not, 
therefore,  be  the  owner  of  the  $1,200  found 
hi  the  house. 

[2, 31  There  is  a  fundamental  principle  that 
has  been  overlooked  in  this  case,  to  wit,  one 
found  in  possession  of  property  Is  presumed 
to  be  the  owner  and  can  retain  possession 
against  all  the  world,  except  the  true  owner. 
It  Is  necessary,  therefore,  for  the  plaintiff  to 
show  that  Mr.  Thompson  owned  the  money. 
The  plaintiff  attempts  to  show  this  by  prov- 
ing that  Mr.  Thompson  was  rich  and  Miss 
Lawrence  was  poor.  Even  if  it  could  be  in- 
ferred from  the  ipoverty  of  Miss  Lawrence 
that  she  conld  not  have  owned  the  money, 
that  does  not  prove  that  the  money  belonged 
to  Mr.  Thompson.  The  facts  set  out  in  the 
record  do  not  show  that  Miss  Lawrence  could 
not  have  owned  the  money.  She  had  a  life 
estate  In  a  tract  of  90  or  100  acres  of  land.' 
It  la  said  that  there  was  no  proof  that  Miss 
Lawrence  collected  rent  from  this  land.  Mo- 
ther Jfliss  Lawrence  nor  her  administrator  is 
required  to  show  that  she  collected  the  rent. 
The  plaintiff  must  show  that  she  did  not  col- 
lect the  rent.  Besides  tills,  Miss  Lawr»ice 
was  given  by  the  will  of  Mr.  Thompson  his 
crops  for  the  year  1915,  and  some  personal 
property.  The  plaintiff,  having  the  burden 
of  showing  that  Miss  Lawrence  could  not 
have  had  the  money,  should  have  shown  that 
tills  property  could  not  have  or  did  not  ac- 
count for  the  money.  Miss  Lawrence  In  Mr. 
Thompson's  lifetime  had  her  private  pat(A  of 
cotton  and  the  proceeds  of  the  sale  of  chick- 
ens, etc.,  from  the  f&rm.  This  source  of  In- 
come must  be  explained  also,  There  was  evi- 
dence also  that  Mr.  Thompson  said  he  had 
given  Miss  Lawrence  $1,200.  Her  bank  ac- 
count does  not  show  a  deposit  of  $1,200  un- 
til after  her  death.  The  plaintiff  failed  to 
show  that  Mr.  Thompson  always  kept  money 
In  his  house,  but  it  appears  afflrmatively  that 
on  one  occasion  Mr.  Thompson  did  not  have 
money  in  the  house,  and  that  Miss  Lawrence 
did  have  it;  $700  of  It  It  is  said  that  it 
was  the  habit  of  Miss  Lawrence  to  keep  her 
money  In  bank.  The  case  shows,  and  it  is 
not  disputed,  that  she  did  not  always  do  so, 
as  we  have  Just  seen.  It  is  further  contend- 
ed that  the  fact  that  Miss  Lawrence  drew 
I2a0  from  the  bank  after  Mr.  Thompson's 
death  shows  that  she  did  not  have  the  money 


In  the  bouse.  If  that  be  true,  then  the  mon- 
ey was  not  the  property  of  Mr.  Thompson. 
It  is  claimed  that  she  had  the  money  all 
the  time  and  refused  to  allow  the  appraisers 
to  look  in  the  safe,  for  the  reason  that  an 
inspection  of  the  safe  would  have  revealed 
the  money.  The  dilemma  of  the  plaintiff  is 
that  Miss  Lawrence  had  the  $1,200  and  yet 
drew  $250  from  bank  because  she  did  not 
have  it 

There  is  no  evidence  that  Mr.  Thompson 
did  own  the  money.  There  is  no  evidence 
that  Miss  Lawrence  could  not  or  did  not  own 
it  The  presumption  of  ownership  from  pos- 
session prevails,  and  the  Judgment  is  re- 
versed. 

GARY,  O.  J.,  and  HTDBICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(107  8.  0.  «t) 
OHRISTENSEN  et  al  t.  GRIFFIN. 
(No.  9762.) 

(Supreme  (ISourt  of  South  Carolina.     July  14, 
1917.) 

1.  MOBTOAOES      C=»101   ■  FOBBCLOSUBB— JPDO- 
ICBNT. 

A  mortgage  foreclosure  Jodgmmt  is  not  void 
because  omitting  the  amount  for  which  judg- 
ment was  given. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fi  1441-1445.] 

2.  MOBTOAGEfl      9=3559(1)  —  FOBECIXISTJBB  — 

Judgment— DKnciENCT  JirbouENT. 
A  mortgage  foreclosure  deficiency  judgment 
may  be  made  by  a  judge  other  than  tiie  one  who 
ordered  the  foreclosure  sale,  etc. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §i  1600,  1601.] 

3.  Homestead    «=>97  —  Exempiiohb  —  Iit- 

FBOVEMENTS. 

Under  the  direct  provisions  of  Const  art  3, 
S  28,  a  homestead  is  not  exempt  from  execution 
for  the  purchase  price  of  improvements  made 
thereon. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  154.] 

4.  MOBTOAOES     «=»544(3)  —  Fobeclosobe  — 

WbIT  or  ASSISTAITCE. 

In  a  mortgage  foreclosure  of  a  homestead,  a 
writ  of  assistance  may  issue  to  put  the  pur^ 
chaser  in  possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1573,  1576,  1577.] 

Appeal  from  C!ommon  Pleas  Circuit  Court 
of  Beaufort  County ;  Ja&  E.  Feurifoy,  Judge. 

Mortgage  foreclosure  proceedings  by  N. 
Christensen  and  F.  H.  Christensen,  trading 
as  N.  Christensen  &  Sons,  against  Oliver 
Griffin.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Talblrd  &  Jenkins,  of  Beaufort,  for  appel- 
lant W.  J.  niomas,  of  Beaufort,  for  re- 
spondents. 


FRASBR,  J.    This  action  was  commenced 
to  foreclose  a  mortgage.    The  mortgage  was 
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given  to  secure  a  debt  contracted  in  erect- 
ing improvements  upon  a  liomestead  and  the 
execution  for  deficiency,  after  a  sale  of  the 
mortgaged  premises,  bad  indorsed  on  it  the 
certificate  tliat  the  debt  was  for  Improye- 
ments  on  tbe  Iiomestead. 

The  Judgment  of  foreclosure  was  taken  by 
default  Tills  Judgment  did  not  contain  any 
specific  sum  for  which  Judgment  was  given. 
The  JudgmMit  directs  the  clerk  to  sell  the 
land  and — 
"pay  to  the  plaintiffs,  N.  Cttristenaen  &  Sons, 

or   their   attorney,   the   sum    of  dollars 

adjudged  to for  costs  and  charges 

in  this  action  with  interest  from  date  hereof 
and  also  to  the  plaintiff or attor- 
ney, the  amount  so  reported  due  as  aforesaid, 
together  with  the  legal  interest  thereon,  *  •  • 
and  "if  the  proceeds  of  such  sale  be  insufficient 
to  pay  the  amount  so  reported  due  to  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid, 
the  said  specify  the  amount  of  such  de- 
ficiency in  bis  report  of  sale,  and  that  the  de- 
fendant, Oliver  Griffin,  pay  tbe  same  to  the 
plaintiff." 

The  amount  reported  was  $423.17. 

[1]  I.  The  first  execution  claims  that  this 
Judgment  is  null  and  void  for  failure  to  state 
the  amount  for  which  Judgment  Is  given. 
This  exception  is  overruled  under  the  case 
of  Adlckes  v.  Allison,  21  S.  C.  269: 

"^ut  it  is  suggested  that,  although  the  whole 
case  was  decided,  the  decision  was  not  suffl- 
ci«itly  definite,  inasmuch  as  it  failed  to  name 
the  precise  amount  in  dollars  and  cents.  Tbe 
objection  really  goes  to  the  form  rather  than 
[to]  the  substance.  The  decision  did  give  judg- 
ment for  a  particular  amount,  to  wit,  the  bal- 
ance due  on  a  record  of  the  court,  which  in  tbe 
summons  was  set  out  particularly.  Nothing 
was  lacking  but  a  calculation  of  the  interest, 
which  was  not  necessary;  but  if  so,  being  a  mere 
clerical  matter,  it  was  referred  to  the  officer  of 
tbe  court,  whose  duty  it  was  to  enter  the  for- 
mal judgment  of  the  court.  It  is  a  proper  case 
for  the  application  of  the  maxim,  'Id  certum  est 
quod  certum  reddi  potest'  " 

[2]  II.  Upon  tlie  coming  of  the  report  of 
sale.  Special  Judge  Howell  made  this,  order: 

"That  plaintiff  be  and  hereby  is  authorized 
to  enter  up  judgment  against  the  defendant  for 
deficiency  or  balance  due  as  shown  by  the  re- 
port of  Uie  referee." 

The  objection  being  that  "Judge  Howell 
was  without  Jurisdiction  to  make  such  an 


order  as  in  doing  so  he  added  to  and  chang- 
ed the  order  made  by  bis  honor,  Judge  Men- 
del li.  Smith,"  to  wit,  the  order  alx>ve  re- 
f«ried  to.  Judge  Smith  is  not  responsible 
for  the  blanks  in  the  order  of  foreclosure. 
It  was  a  regular  order  of  fi»«clo6ure,  and 
the  Judge  has  to  rely  on  attom^s  to  fill  In 
title  blanks.  We  have  been  cited  to  no  an- 
thority,  and  we  know  of  none,  that  holds 
that  a  subsequent  Judge  is  without  Jurisdic- 
tion to  give  Judgment  for  a  deficiency,  and 
this  exception  is  overruled. 

[3]  III.  The  third  exception  is: 

"Because  bis  honor  erred  in  overruling  tbe  ob- 
jections made  by  defendant  that  under  said 
order  the  sheriff  levied  on  and  sold  the  home- 
stead of  iJiis  defendant  notwithstanding  his 
protest  made  at  the  time  of  the  sale  by  defend- 
ant" 

The  Constitution  (article  3,  i  2S)  reads: 
"Provided,  further,  that  no  property  shall  be 
exempt  from  attachment  levy  or  sale  for  taxes, 
or  for  payment  of  obligations  contracted  for  tbe 
purchase  of  said  homestead  or  personal  prop^ty 
exemption,  or  the  erection  or  malung  of  im- 
provements  or  repairs  thereon." 

The  execution  was  for  improvements,  and 
so-  certified  on  the  execution.  This  exc^h 
tlon  Is  overruled. 

[4]  IV.  Judge  Peurifoy  issued  a  writ  of 
assistance  to  put  the  purchaser  in  possesion, 
and  the  defendant  claims  that  there  ia  no 
authority  to  issue  a  writ  of  assistance  to 
put  a  iMirchaser  at  sheriff's  sale  in  posses- 
sion, but  the  purchaser  should  bring  his  ac- 
tion to  recover  possession,  whatever  may  be 
the  ordinary  roles  as  to  sales  under  execu- 
tion. 

This  action  was  commenced  fOr  the  fore- 
closure of  the  lien  of  a  mortgage,  and  It  set 
up  the  facts  from  whidi  a  lien  could  be 
obtained  on  the  homestead.  The  entire  pro- 
ceeding was  for  the  foreclosure  of  liens,  and 
the  action  did  not  lose  its  equitable  cliaracter 
until  the  lien  on  the  homestead  was  ex- 
hausted. 

This  exception  is  overruled,  and  the  Jxi&e- 
ment  Is  affirmed. 

GARY,  O.  J.,  and  HTDRICK,  WATTS,  and 
GAGB,  JJ.,  concur. 
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SILYESR  ▼.  STATE.    (Na  B28;) 
(Sapreme  Court  of  Georgia.    July  11,  1»17.) 

(ByttaJnu  6v  the  Court.) 

1.  Fish  ®=>9— Sheix  Pish— Offknse. 

Secdon  9  of  the  act  of  1915  (Acts  1915, 
JSx.  Sess.,  p.  71),  ivhich  provides  that  "if  any 
person  not  a  citizen  of  this  state  shall  take  or 
catch  any  oysters,  fish,  shrimp,  prawn,  turtle, 
terrapin  or  other  crustaceans  from  the  salt  wa- 
ters of  this  state  in  any  manner  whatsoever,  for 
the  purpose  of  soiling,  he  shall  be  gailty  of  a 
misdemeanor,"  is  not  void  on  the  ground  that 
it  seeks  to  make  penal  the  "mere  purpose"  of  a 
person,  rather  than  making  penal  the  overt  act 
of  catching,  taking  shrimp,  prawn,  etc.,  for  the 
parpose  of  sale. 

[£d.  Note.— For  other  cases,  see  Fish,  Cent. 
Dig.  K  17.  18.1 
Z.  Statutes  «=3)72— CouBrrroriowAi,  Pbovi- 

8I0N8 — tjNIFOKlI  OfXBATION. 

The  section  of  the  act  just  mentioned  is  not 
Tlolative  of  article  1,  S  4,  par.  1,  of  the  state 
Constitution,  which  provides  that  "Laws  of  a 
general  nature  shall  have  uniform  operation 
throughout  the  state,  and  no  special  law  shall 
be  enacted  in  any  case  for  which  provision  has 
b«en  made  by  an  existing  general  law,"  for  the 
Teaaon  that  the  rights  of  persons  in  this  state, 
other  than  citizens  of  this  state,  are  fixed  by 
sections  2170  and  2173  of  the  CSvil  Code  of 
1010. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  f  72.) 

8-  Statuiks  «s>141(1)  —  Bkfcal  —  Consti- 

TUnONAI.  PaOTIBIONB. 

Nor  does  section  9  of  the  act  of  1916  ofCend 
article  3,  _{  7,  par.  17,  of  the  Constitution  of  the 
state,  which  provides  that  "no  law,  or  section 
of  the  Code,  shall  be  amended  or  repealed  by 
mere  reference  to  its  title,  or  to  the  number  of 
the  section  of  the  Code,  but  the  amending  or 
repealing  act  shall  distinctly  describe  the  law 
to  be  amended  or  repealed,  aa  well  as  the  al- 
teration to  be  made." 

[Ed.  Note.— For  other  casoe,  see  Statutes, 
Cent  Dig.  |g  48,  198,  209.] 

4.  STATtrrra  «=»110^1)— Subject  and  Titlb 

—Constitutional  Pbovibions. 
Section  9  of  the  act  of  1916  is  not  in  vio- 
lation of  article  3,  {  7,  par.  8,  of  the  Constitu- 
tion of  the  state,  which  provides  that  "no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter  or  contains  mat- 
ter different  from  what  is  expressed  in  the  title 
thereof." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {§  1.39,  161.) 

6.  Fish  ^e=3l&— OirENas— EviDKNCii. 

The  evidence  is  ample  to  support  the  finding 
that  the  defendant  caught  and  took  shrimp  and 
prawn  from  the  salt  waters  of  this  state  for 
the  purpose  of  sale. 

r£^  Note.— For  other  cases,  see  Ush,  Cent 
Dig.  H  27-30.) 

6.  Constitutional  Law  «=>207(1)— Fish  *=» 
8,  9  —  Tbeaties  9=9l4  —  Conviction  of 
PoKTuauBSE  Subject— OwNEBSHip  —  Privi- 

LEOKS  AND  ImUUNITIEB  OF  CITIZENS.  : ' 

The  Judgment  of  the  court  finding  the  de- 
fendant guilty  and  imposing  sentence  upon 
him  is  not  in  violatitm  of  any  treaty  rights 
which  the  defendant  as  a  citizen  of  Portugal, 
may  have  by  reason  of  a  treaty  between  the 
'United  States  and  the  Republic  of  Portugal  as 
Mt  oat  in  the  sixth  division  of  this  opinion. 

(a)  The  state  primarily  owns  the  shrimp, 
prawn,  etc.,  within  the  salt  waters  of  the  state, 
and  may  provide  the  manner  in  which  the  citi- 


zens of  the  state  may  take  such  shrimp,  prawn, 
etc. 

'  (b)  An  act  of  the  L^islatare  which  prohibits 
any  person  not  a  citizen  of  this  stato  from  catchr 
ing  and  taking  shrimp,  prawn,  etc.,  for  the  pur- 
pose of  selling  them,  is  not  a  violation  of  any 
privilege  or  immunity  of  citizens  of  another 
state,  or  of  a  citizen  of  the  Republic  of  Portu- 

fal,  either  under  the  Constitution  of  the  United 
tales  or  of  the  state  of  Georgia,  or  the  treaty 
between  die  United  States  and  the  Republic  of 
Portugal. 

(£}d.  Note.— For  other  cases,  see  Cwwtittttion- 
al  Law,  Cent  Dig.  §  637:  Fish,  Cent  Dig.  §f 
16-18;   Treaties,  Cent.  Dig.  f  16.) 

Error  from  City  Court  of  Bmnswick;  D. 
W.  Krauss,  Judge. 

Mantiel  Sliver  was  .convicted  of  a  misde- 
meanor, his  motion  for  a  new  trial  was  over- 
rated, and  he  brings  error.    Afilrmed. 

J.  T.  Colson,  of  Brunswick,  for  plaintiff 
In  error.  Alfred  H.  Crovatt  and  B.  Whitfield, 
toth   of  Brunswick,   for  the  State. 

HILL,  J.  Manuel  Silver,  a  nonresident 
and  a  citizen  of  the  Republic  of  Portugal, 
was  arraigned  In  the  city  court  of  Bruns- 
wick under  an  accusation  charging  him  with 
a  misdemeanor.  In  that  "he  did  take"  or 
catch  oysters,  flsh,  shrimp,  prawn,  turtle, 
terrapin,  and  other  crustaceans  from  the 
salt  waters  of  said  state  of  Georgia,  for  the 
purpose  of  selling  the  same."  Before  enter- 
ing his  plea  of  not  guilty,  the  defendant  filed 
a  demurrer  to  the  accusation,  on  various 
grounds;  which  demurrer  was  overruled, 
and  the  defendant  excepted  pendente  Ute. 
The  case  was  then  tried  (after  a  plea  of  not 
guilty  had  been  filed)  by  the  presiding  judge, 
acting  as  court  and  Jury,  under  an  agreed 
statement  of  facts!  which.  In  so  far  as 
material,  will  be  stated  herein.  The  court 
rendered  a  judgment  finding  the  defendant 
guilty,  and  sentenced  him  to  serve  six  months 
In  the  chain  gang,  the  sentence  to  be  dis- 
charged upon  the  payment  of  a  fine  of  $100 
and  costs.  A  motion  for  a  new  trial  was 
overruled,  and  the  defendant  excepted. 

[1)  1.  We  win  first  consider  the  grounds 
of  the  demurrer.  Without  stopping  to  dis- 
cuss the  first  and  second  grounds,  which  al- 
lege that  the  accusation  charges  no  crime 
against  the  laws  of  the  state,  or  the  viola- 
tion of  any  valid  law.  It  Is  sufficient  to  say 
that  these  grounds  are  without  merit.  The 
third  ground  attacks  as  Illegal  and  void 
tbe  ninth  section  of  the  act  on  which  the 
accusation  is  predicated  (Acts  1915,  Extra- 
ordinary Session,  p.  71  et  seq.),  which  pro- 
vides that,  "If  any  person  not  a  citizen  of 
this  state  shall  take  or  catch  any  oysters, 
flsh,  shrimp,  prawn,  turtle)  terrapin,  or 
other  crustaceans  ^om  the  salt  waters  of  this 
state.  In  any  manner  whatsoever,  for  the 
purpose  of  sdling,  be  shall  be  guilty  of  a 
misdemeanor,"  on  the  ground  that  It  seeks 
to  make  p^ial  the  "mere  purpose"  of  a  per- 
son, rather  than  the  overt  act  of  taking  and 
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catching  Rbrlmp,  prawn,  etc.,  when  there  Is 
no  Inhibition  or  prohibition  against  catch- 
ing or  selling  shrimp  or  prawn,  etc.  We  do 
not  think  the  section  of  the  act  under  re- 
view la  open  to  the  criticism.  The  purpose 
of  the  act,  as  gathered  from  the  caption 
and  the  act  Itself,  Is  "the  protection  and 
propagation  of  fish,  shrimp,  prawn,"  etc.,  and 
"providing  how  the  same  may  be  taken  and 
caught  from  the  salt  waters  of  this  state." 
It  does  not,  as  contended,  seek  to  make  penal 
the  "purpose"  of  a  person  who  takes  and 
catches  the  crustaceans  enumerated  in  the 
act,  but  to  protect  them  from  certain  per- 
sons who  take  and  catch  for  the  "purpose" 
of  selling,  etc.  And  the  "pnrpose"  may  be 
gathered  from  the  act  of  taking  and  selling. 

[2]  2.  Section  9  of  the  act  of  1915  Is  not 
void  as  being  In  violation  of  article  1,  i  4, 
par.  1,  of  the  state  Constitution,  which  pro- 
vides that  "laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  state, 
and  no  special  law  shall  be  enacted  In  any 
case  for  which  provision  has  been  made  by 
an  existing  general  law,"  for  the  reason  that 
the  rights  of  persons  in  this  state,  other  than 
citizens  of  this  state,  are  fixed  by  sections 
2170  and  2173  of  the  Civil  Code  of  1910, 
whldi  provide,  respectively,  that  "such  citi- 
zens of  the  other  states  of  this  Unicm  as  are 
recognized  as  dtlzens  of  the  United  States 
by  the  Constitution  thereof  shall  be  entitled, 
while  residents  of  this  state,  to  all  the  rights 
of  dtiesens  thereof;  exc^t  the  elective  fran- 
chise and  the  rigjit  to  hold  office,  and  to 
perform  such  dvll  functions  as  are  confined 
by  law  to  the  citizens  of  this  state,"  and 
"aliens,  the  subjects  of  governments  at  peace 
with  the  United  States  and  this  state,  so 
long  as  their  governments  remain  at  peace, 
shall  be  entitled  to  aU  the  rights  of  citi- 
zens of  other  states  resident  in  this  state." 
The  present  is  not  a  local  or  special  law 
for  which  provision  has  been  made  by  a  gen- 
eral law.  The  act  Is  territorially  general  in 
its  operation,  and  applies  wherever  there 
are  shrimp,  prawn,  etc.,  in  the  salt  waters 
of  the  state.  "A  statute  relating  to  persons 
or  things  as  a  class  is  a  general  law."  Gray 
V.  McLendon,  134  Ga.  225,  67  S.  B.  859  (3). 

[3]  3.  Section  9  of  the  act  is  not  in  viola- 
tion of  artlde  3, 1  7,  par.  17,  of  the  Constitu- 
tion of  the  state,  which  provides  that: 

"No  law,  or  section  of  the  Code,  shall  be 
amended  or  repealed  by  mere  reference  to  its 
title,  or  to  the  number  of  the  section  of  the 
Code,  but  the  amending  or  repealing  act  shall 
distinctly  describe  the  law  to  be  amended  or  re- 
pealed, as  well  as  the  alteration  to  be  made." 

The  act  of  1915  is  not  amendatory,  and  does 
not  purport  to  be,  of  sections  2170  and  2173 
of  the  Civil  Code.  It  is  an  original  act,  cov- 
ering the  full  subject-matter  with  which  it 
deals,  and  is  not  unconstitutional  for  any 
reason  suggested. 

[4]  4.  Section  9  of  the  act  of  1915  referred 
to  is  not  in  violation  of  article  8,  f  7,  par.  8, 


of  the  Constitution  of  the  state,  which  pro- 
vides that: 

"No  law  or  ordinance  shall  pass  which  refers 
to  more  than  one  subject-matter  or  contain* 
matter  different  from  what  is  expressed  In  title 
thereof." 

The  subject-matter  of  the  act  was  the  pro- 
tection and  propagation  of  shrimp,  prawn, 
etc.,  and  there  is  nothing  in  the  section  of 
the  act  attacked  which  contravenes  the  con- 
stitutional provision  quoted.  The  court  did 
not  err  in  overruling  each  and  every  ground 
of  the  demurrer. 

[S]  5.  There  are  a  number  of  grounds  of 
the  motion  for  a  new  trial,  but  they  all  re- 
volve around  two  or  three  controlling  ques- 
tions, and  they  will,  accordingly,  be  grouped 
together  and  'discussed.  It  is  Insisted  that 
there  was  no  evidence  that  the  defendant 
took  and  caught  shrimp  and  prawn  from  the 
salt  water  of  this  state  for  the  purpose  of 
selling  the  same ;  but  that,  on  the  contrary, 
the  evidence  clearly  disclosed  that,  where 
shrimp  and  prawn  were  caught  and  taken  by 
the  defendant,  they  were  the  property  of  one 
J.  B.  Abrams,  and  that  they  were  not  caught 
and  taken  for  the  purpose  of  sale,  but  for  the 
purpose  of  delivery  to  Abramd,  he  being  a 
citizen  of  Georgia.  From  the  agreed  state- 
ment of  fact  it  appears  that : 

"Tiie  taking  and  catching  of  said  shrimp  and 
prawn  was  dcoie  by  said  defendant,  and  the  dis- 
position of  said  catch  was  done  by  the  said  de- 
fendant under  the  following  previouB  arrange- 
ment, namely:  J.  B.  Abrams  has  been  approxi- 
mately for  30  years  a  citizen  of  said  state,  coun- 
ty, and  dty,  and  continuously  resident  therein, 
and  owns  and  operates  in  said  state,  eounty,  and 
city  an  oyster  and  prawn  and  shrimp  canning 
and  packing  plant;  that  in  the  operation  there- 
of be  owns  and  uses  approximately  20  gasc^ine 
boats;  that  each  Iraat  carries  a  crew  of  3  to 
4  men;  that  the  said  boats  leave  the  said  plant 
of  the  said  Abrams  early  in  the  morning  of 
each  day  and  go  into  the  Atiantic  Ocean  along 
the  Georgia  coast,  and, within  the  jurisdiction 
limits  of  said  state  and  county,  and  by  the  use 
of  trawling  nets  take  and  catch  shrimp  and 
prawn  from  said  waters;  that  the  defendant 
was  one  of  the  crew  of  one  of  said  boats;  that 
said  men  and  boats  return  daily  to  the  premises 
and  plant  of  the  said  Abrams,  and  then  deliver 
the  shrimp  and  prawn  so  caught  to  the  said 
Abrams,  to  be  canned  and  packed  by  bim  at  said 
plant  and  then  disposed  of  as  the  said  Abrams 
may  see  fit;  that  the  entire  catch  is  delivered 
to  the  said  Abrams  exclusively,  and  to  no  other 
person  or  plant  The  method  of  compensation 
or  dealing  between  said  fishermen,  inclading 
this  defendant  and  the  said  Abrams,  is:  First, 
one  third  of  the  total  catch  of  such  shrimp  and 
prawn  is  delivered  to  the  said  Abrams  and  is 
received  by  liim  to  cover  the  expense  of  the 
maintenance,  wear,  repairs,  etc.,  of  said  boats; 
second,  the  two  thirds  remaining  shrimp  and 
prawn  so  caught,  taken,  and  brought  in  as  afore- 
said is  weighed,  and  tno  said  Abrams  pays  to 
the  said  crews  of  said  boats  (that  is  to  said  fish- 
ermen), including  said  defendant,  the  sum  of 
$1.50  for  each  hundred  pounds  of  said  shrimp 
and  prawn,  and  the  said  fishermen  have  no  far- 
ther interest  therein." 

If  the  above-recited  facts  do  not  establish 

catching  and  taking  for  the  purpose  of  selling 
shrimp  and  prawn,  then  we  are  unable  to 
perceive  what  constitutes  taking  and  selling. 
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There  is  no  question  tbat  tbe  shrimp  and 
pra^ra  are  "taken  and  brought  in,"  and  that 
Abrams  pays  to  the  crews  of  the  fishing  boats 
(Inclnding  the  defendant)  the  snm  of  $1.50 
for  each  100  pounds  of  the  shrimp  and  prawn, 
"and  the  safd  fishermen  have  no  further  in- 
terest therein." 

[I]  6.  ^e  fifth  ground  of  the  motion  for 
a  new  trial  complains  that  the  Judgment  of 
the  court  finding  Silver  guilty  is  contrary  to 
law,  because  the  evidence  showed  that  the  de- 
fendant was  a  citizen  of  the  Republic  of  Por- 
tugal, a  country  at  peace  with  the  United 
States  and  the  state  of  Georgia;  that  for 
the  past  ten  years  the  defendant  has  been 
continuously  a  resident  of  the  United  States, 
and  for  two  years  before  the  trial  has  been 
a  resfdent  of  the  state  of  Georgia  and  county 
of  Glynn,  and  a  taxpayer  therein;  that  the 
laws  of  the  state  guarantee  to  the  defendant, 
under  such  a  state  of  facts,  that  he  shall  be 
entitled  to  "all  tbe  rights  of  citizens  thereof, 
except  the  elective  franchise  and  the  right 
to  hold  oflice,  and  to  perform  such  civil  func- 
tions as  are  confined  by  law  to  citizens  of 
this  state."  Civil  Code,  {  2170.  It  is  Insisted 
tbat  the  Judgment  is  In  violation  of  the  treaty 
between  the  United  States  and  the  Republic 
of  Portugal,  which,  it  Is  agree'd,  is  as  follows, 
BO  far  as  material  liere : 

"There  shall  be,  between  the  territories  of  the 
high  contracting  parties,  a  reciprocal  Kberty  of 
commerce  and  navigation.  The  citizens  and 
subjects  of  their  respective  states  shall  mutually 
have  liberty  to  enter  the  ports,  places,  and 
rivers  of  the  territory  of  each  party,  wherever 
foragn  commerce  is  or  shall  be  permitted.  They 
shall  be  at  liberty  to  sojourn  and  reside  in  all 
parts  of  said  territory,  in  order  to  attend  to 
their  affairs,  and  they  sball  enjoy,  to  that  ef- 
fect, the  same  security  and  protection  as  na- 
tives of  the  country  wherein  they  reside,  on 
condition  to  their  submitting  to  the  laws  and 
ordinances  there  prevailing,  and  particularly  to 
the  regulations  in  force  concerning  commerce. 
Tlie  cifisens  and  subjects  of  each  of  the  high 
contracting  parties  shall  have  power  to  dispose 
of  their  personal  goods  within  the  Jurisdirtion 
of  the  other,  by  testament,  donation,  or  other- 
wise. If  either  party  shall  hereafter  grant  to 
any  other  nation  any  particular  favor  in  navi- 
gation or  commerce,  it  shall  Immediately  become 
common  to  the  other  party,  freely,  where  it  is 
freely  granted  to  the  other  nation,  or  on  yielding 
the  same  compensation  or  an  equivalent,  quam 
prozimae,  where  the  grant  is  conditional." 

Under  the  treaty  between  the  United  States 
and  tbe  Republic  of  Portugal,  can  this  state 
prevent  a  citizen  of  Portugal  temporarily 
residing  in  the  state  of  Georgia,  within  the 
United  States,  from  catching  an'd  taking  from 
tbe  salt  waters  of  the  state,  shrimp,  prawn, 
etc.,  bdonglng  exclusively  to  the  state,  for  the 
purpose  of  selling  them? 

Under  the  agreed  statement  of  tacts,  we 
find  nothing  which  would  warrant  ua  in  hold- 
ing that  the  Judgment  of  conviction  violated 
any  provision  of  the  treaty  with  Portugal,  or, 
indeed,  the  portions  of  the  state  Constitution 
safd  to  be  offended.  In  McCready  v.  Virginia, 
4  Otto  (U.  S.)  .^91,  24  L.  Ed.  248,  it  was  held: 

"(1)  Subject  to  the  paramount  right  of  navi- 
gation, tho  regulation  of  which  in  relation  to 


foreign  and  interstate  commerce  has  been  grant- 
ed to  the  United  States,  each  state  owns  the 
beds  of  all  tidewaters  within  its  jurisdiction, 
and  may  appropriate  thom,  to  be  used  by  its 
citizens  as  a  common  for  taking  and  cultivating 
fish,  if  navigation  be  not  thereby  obstructed. 
(2)  The  right  which  the  citizens  of  the  state 
thus  acquire  is  a  property  right,  and  not  a  mere 
privilege  or  immunity  of  citizenship.  (3)  Tho 
second  section  of  the  fourth  article  of  the  Con- 
stitution, which  declares  that  'the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states,' 
does  not  vest  the  citizens  of  one  state  with  any 
interest  in  the  common  property  of  the  citizens 
of  another  state.  (4)  A  law  of  Virginia,  by 
which  only  such  persons  as  are  not  citizens  of 
that  state  are  prohibited  from  planting  oysters 
in  the  soil  covered  by  her  tidewaters^  is  neither 
a  regulation  of  commerce  nor  a  violation  of 
any  privilege  or  immimity  of  interstate  dtizen- 
ship.'" 

Chief  Justice  Walte.  speaking  for  the  court 
In  tbat  case,  said: 

"The  principle  has  long  been  settled  in  this 
court  that  each  state  owns  the  beds  of  all  tide- 
waters within  its  jurisdiction,  unless  they  have 
been  granted  away.  Pollards  Iiessee  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  Smith  v.  Maryland, 
18  How.  T4,  15  L.  Ed.  289;  Mumford  v.  Ward- 
weU,  6  Wall.  436,  18  L.  Ed.  756;  Weber  v. 
Harnor  Commissioners,  18  Wall.  66,  21  L.  Ed. 
798.  In  like  manner,  the  states  own  the  tide- 
waters themselves,  and  the  fish  in  them,  so  far 
as  they  are  capable  of  ownership  while  running. 
For  this  purpose  the  state  represents  Uie  people, 
and  the  ownership  is  that  of  the  people  in  their 
united  sovereignty.  Martin  v.  Waddell,  16  Pet. 
410,  10  L.  Ed.  997." 

The  above  case  was  cited  approvingly  In 
Maxwell  v.  Dow,  176  U.  S.  581,  596,  20  Sup. 
Ct.  448,  44  L.  Ed.  597.  And,  to  the  same  ef- 
fect, see  Corfield  v.  Coryell,  Fed.  Cas.  No. 
3,230,  4  Wash.  C.  C.  371;  Cooley's  Const 
Lim.  (7tb  Ed.)  574;  10  Am.  Dig.  col.  2059, 
§  637. 

But  It  is  urged  that  the  ninth  section  of 
tbe  act  of  1915  is  In  violation  of  the  treaty 
betweoi  the  United  States  and  the  Republic 
of  Portugal,  which  provides  that  the  citizens 
and  subjects  of  the  high  contracting  parties 
shall  have  power  to  dispose  of  their  personal 
goods  within  the  Jurisdiction  of  the  other 
country  by  testament,  donation,  or  sale.  The 
fallacy  of  this  argument  la  In  assuming  that 
the  shrimp  and  prawn  taken  by  tbe  defend- 
ant from  the  waters  of  tbe  state,  in  viola- 
tion of  Its  statutes,  are  the  personal  goods 
of  the  defendant  They  would  not  become 
bis  personal  property  until  lawfully  acquir- 
ed. Under  tbe  principle  decided  in  the  Mc- 
Cready Case,  supra,  they  belonged  to  tbe 
state  of  Georgia,  which  had  the  right  to  pro- 
tect Its  own  supply  of  shrimp  and  prawn,  and 
to  authorize  the  manner  in  which  its  own 
citizens  may  take  them.  It  would  be  strange 
If  this  were  not  so.  Indeed,  the  state  has- 
laws  tbe  purpose  of  which  is  to  protect  game, 
fish,  shrimp,  prawn,  etc.,  at  certain  seasons. 
She  can  give  this  protection  as  to  all  seasons. 
— even  as  against  her  own  citizens — and  it 
would  be  strange  if  she  could  not  do  this  al- 
so as  to  aliens  without  violating  the  treaty 
as  outlined  above.  The  state  can  protect  her 
supply  of  prawn,  etc,  as  against  the  citizens- 
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of  other  states  of  the  United  States,  without 
offending  the  Constitution.  McCready  v.  Vir- 
ginia, supra.  And  wc  see  no  reason  why  she 
cannot  do  so  as  against  aliens.  There  is  no 
insistence  that  the  shrimp  and  prawn  were 
caught  and  taken  outside  the  territorial 
limits  of  the  state ;  but,  on  the  contrary,  the 
allegation  In  the  accusation  is  that  they  were 
taken  "from  the  salt  waters  of  said  state  of 
Georgia,"  and  the  agreed  statement  of  facts 
shows  that  they  were  taken  "within  the  Ju- 
risdiction limits  of  said  state  and  county,"' 
and  it  likewise  shows  that  they  were  sold 
within  the  state.  The  act  in  question  does 
not  deprive  the  defendant  of  any  privilege  or 
immunity  guaranteed  by  the  treaty  or  other- 
wise, which  is  not  withheld  from  citizens  of 
other  states  of  the  United  States.  From 
what  has  been  said,  and  the  authorities  cit- 
ed, we  conclude  that  the  court  below  did  not 
err  in  overruling  the  demurrer  and  the  mo- 
tion for  a  new  trial. 

Judgment  afOrmed.  All  the  Justices  con- 
cur. 

(20  Oa.  App.  SSS) 

ATLANTA  BANKING  A  SAVINGS  CX).  v. 

MOORE  et  al.    (No.  8666.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Joly  19, 1917.) 

Appkai,  ard  Ebbob  «s>1144  — Bin.!  agairst 

Shkbift— Rehan  d. 
Where  demurrer  to  rule  against  Bberiff  was 
properly  overruled  and  the  rule  discharged,  but 
there  were  some  equitable  rights  in  the  fund  in 
behalf  of  the  movant,  .case  will  be  remanded, 
with  directions  to  allow  movant  to  amend  bis 
pleadings. 

[£2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4479.] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  EUis,  Judge. 

Petition  by  the  Atlanta  Banking  &  Savings 
Company  for  a  rule  against  W.  R.  Moore  and 
others.  Demurrer  to  petition  sustained,  and 
petitioner  brings  error.  Affirmed,  with  di- 
rections. 

J.  A.  &  J.  M.  Noyes,  of  Atlanta,  for  plain- 
tlir  in  error.  Green,  Tilson  &  McKinney,  R. 
J.  Ward,  and  Moore  &  Pomeroy,  all  «f  Atlan- 
ta, for  defendants  in  error. 

BliOODWORTH,  J.  The  Atlanta  Banking 
&  Savings  Company  filed  a  petition  for  a 
rule  against  the  sheriff  of  Fulton  county.  A 
demurrer  was  filed,  and  the  following  order 
passed  thereon: 

"This  demurrer  coming  on  to  be  heard  in  due 
course  after  argument,  it  is  considered  and  or- 
dered that  the  demurrer  to  the  rule  brought 
against  the  sberlS  and  the  amendment  thereto 
be  sustained  and  the  rule  discharged.  There 
may  be  some, equitable  rights  in  the  fund  in  be- 
half of  movants,  but  as  matter  of  law.  the  mov- 
ant is,  in  the  opinion  of  the  court,  not  entitled 
to  a  rule  absolute  against  the  sheriff  rcguiring 
him  to  pay  over  all  the  fund,  and  the  petition  is 
too  indefinite  to  authorize  any  division  of  it 
nnder  the  rule.  This  January  31,  1917.  W.  D. 
EUis,  Judge,  S.  C.  A.  C." 


Under  the  pleadings  the  court  properly  sos- 
tnined  the  demurrer.  We  think  it  pnwer. 
however,  to  remand  th»  case,  with  direction 
that  ]f,  within  30  days  from  the  filing  of  tbe 
remittitur  in  this  case  in  Fulton  superior 
court  the  plaintiff  wlU  so  amend  his  plead* 
Ings  tliat  the  fund  in  the  hands  of  tbe  sheriff 
can  be  properly  distributed  under  the  peti- 
tion, the  Judge  shall  allow  said  amendment 
and  distribute  the  fund.  If  such  amaidment 
be  not  BO  filed,  then  the  Judgment  of  tba 
court  below  will  stand  affirmed. 

Judgment  affirmed,  with  dliectl<m. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
car. 


(n    Qs.    App.    528) 

HALBT  V.  BLOCK.    (No.  844a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  lA,  1917.) 

(SvUahut  bv  th«  CovrtJ 

1.  Motion  to  Dismss  Box  of  Exckfttonb. 

The  motion  to  dismiss  the.  bill  of  exceptions 
is  denied. 

2.  Exceptions,  Bill  or  4s»37  —  Tnm  fob 

SlONIRO — Efteot. 
On  tbe  10th  day  of  November,  1916,  and  dur- 
ing tbe  September  term  of  the  dty  court  of 
Macon,  "an  order. was  passed  by  tiie  court  sus- 
taining tbe  demurrer  to  the  answer  and  to  the 
answer  as  amended,  and  strikine  both  the  an- 
swer and  the  answer  as  amended,"  and  no  ex- 
ceptions pendente  lite  were  filed.  The  case  was 
tried  on  January  S,  1917,  which  was  during  the 
December,  1916,  term  of  the  court  A  bul  of 
exceptions  was  presented  and  signed  on  the 
19th  day  of  January,  1917,  Such  biU  of  ex- 
ceptions does  not  bring  in  review  tbe  ruling 
on  the  demurrer.  Cutts  v.  Scandrett,  108  Ga. 
620,  84  S.  E.  186  (1);  Kelly  v.  Malono,  6  Ga- 
App.  618,  63  S.  E.  639(1);  Norman  &  HarreU 
V.  Great  Western  Tailoring  C!o.,  121  Ga.  813, 
49  S.  E.  782(1), 

[EXl.  Note. — For  other  cases,  see  Bzceptions, 
BUI  of,  Cent  Dig.  {{  47.  48.] 

8.  Tbial  «=170— Plbadiwo  ahd  Pbooj«— Di. 

BXCTED  Verdict. 
When  the  pleas  of  the  defendant  had  been 
stricken,  and  "after  the  note  and  deed  declared 
upon  had  been  introduced  in  evidence,  and 
plaintiff  bad  proved  the  service  of  notice  tor  at- 
torney's fees,  the  court  properly  directed  a 
verdict  for  the  plaintifF. 

[Ed.  Note.— For  othor  cases,  see  Trial,  Cent. 
Dig.  H  800-394.] 

Error  from  City  Court  of  Macon;  Da  P<Mit 
Guerry,  Judge. 

Action  by  Isaac  Block  against  H.  F.  Haley. 
Judgment  for  plaintiff  upon  a  directed  veri 
diet,  and  defendant  brings  error.    Affirmed. 

W.  D.  McNeil,  of  Macon,  for  plaintiff  In 
error.  Robt  W.  Barnes,  of  Macon,  for  de- 
fendant la  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  JENKINS,  J„  con- 
cur. 
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(20    Oa.    App.    ESS] 

o.  V.  TEunrr  co.  v.  j.  e.  dunson  & 

BROS.  00.    (No.  8465.) 

(Court  of  Appeals  of  Georgia,  DiTiaion  Na  2. 

July  10,  1917.) 

(SyUahu*  (y  the  Court.) 

1.  Appeal  and  Bbbob  4s»327(7)— Pasties— 
Stakeholdeb. 

"A  levying  officer  ruled  for  money,  and  who 
ia  manifestly  a  mere  stakeholder,  tritk  no  inter- 
est in  the  result  of  the  case,  is  not  a  necessary 
party  to  a  bill  of  exceptions,  sued  out  by  one 
of  the  contestants  for  the  fund."  De  Vaughn 
▼.  BjTom,  110  Ga.  904,  36  S.  E.  ^7  (1). 

(a)  This  is  true  altboogb  the  levying  officer 
was  a  necessary  party  in  the  proceedings  in  the 
lower  court  Quitman  Oil  C!o.  t.  Peacoclc,  14 
Ga.  App.  550,  81  S.  E.  908. 

(t))  Under  ue  above  ruling,  the  motion  to  dis- 
miss the  writ  of  error  is  denied. 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  1818.] 

2.  Taxation  <8=3580— Trahsixb  or  Tax  Fi. 
Fa.— Statute. 

Whenever  an  execution  for  state,  county,  or 
municipal  taxes  is  paid  by  a  person  other  than 
the  defendant,  the  officer  whose  dul^  it  is  to  en- 
force it  shall,  on  reauest,  transfer  it  to  the  per- 
son paying  it;  and  the  transferee  shall  have 
the  same  righte  as  to  enforcement  and  priority 
of  payment  as  might  have  been  exercised  or 
claimed  before  the  transfer,  "provided  said 
transferee  shall  have  said  execution  entered  on 
the  general  execution  docket  of  the  superior 
court  of  the  county,  in  which  the  same  was  is- 
sued, *  •  •  within  thirty  days  from  said 
transfer.  And  in  default  tiiereof  such  execu- 
tion shall  lose  its  lien  upon  any  property  which 
has  been  transferred  bona  fide  and  for  a  valuable 
consideration  before  the  record  and  notice  of  the 
existence  of  such  execution."  Civil  Ck>de  1910,  § 
1145. 

(a)  The  provisions  of  this  act  must -be  strictly 
complied  with;  and,  to  make  the  transfer  of 
such  an  execution  available  against  third  per- 
sons, tbe  execution  must  not  only  have  been 
transferred  by  the  proper  person,  but  must  also 
have  been  recorded  within  the  specified  time. 
National  Bank  of  Athens  v.  Danforth,  80  6a. 
55,  7  S.  E.  546  (1) ;  Clarke  v.  Douglass,  86  Ga. 
125,  12  S.  E.  2(»,  and  cases  therein  cited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1168.] 

8.  Taxation  «s>5S0— Tkanbfeb  or  ExEctrnoir 
— Adtbobitt  or  Tax  Collxctob. 
A  tax  collector  baa  no  authority  to  transfer 
an  execution  issued  for  state  and  county  taxes, 
except  in  counties  having  a  papulation  of  75,000 
or  more.  Hill  v.  Georgia  State  Building  &  Loan 
Association,  120  Ga.  472,  47  a  E.  897(1): 
County  of  Laurens  v.  Citizens'  Bank  of  Val- 
dosU,  9  Ga.  App.  SeZ,  72  S.  E.  67  (1). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1168.] 

4.  Taxation  «=a580— Bxeoution- Peioritt. 
This  was  a  money  rule  against  the  sherifE  of 
Troup  county,  and  the  controlling  question  is: 
Which  was  tne  superior  lien  on  the  fund  in  his 
hands,  the  execution  of  the  plaintiff  in  error,  for 
tbe  purchase  money  of  the  land  from  whose  sale 
the  fond  was  derived,^  or  the  execution  for  state 
and  county  taxes,  which  had  been  transferred  to 
tbe  defendant  in  error,  for  value  received,  on 
February  2,  1916,  by  the  tax  collector  of  the 
county,  and  which  on  the  same  day  was  entered 
upon  the  general  execution  docket?  The  tax 
collector  of  Troup  counbr  had  no  authority  to 
transfer  the  execution.  The  fact  that  the  sheriff 
of  the  county,  who  did  have  such  authority,  sub- 
sequently,  on  December  13,  1916,   transferred 


the  execution  to  tbe  defendant  in  error,  and  that 
it  was  on  the  following  day  entered  on  the  gener- 
al execution  docket,  under  tbe  facts  of  the  case, 
did  not  render  the  execution  available  against 
the  plaintiff  in  error.  When  the  defendant  in 
error  bought  the  tax  execution  on  February  2, 
1916,  the  state  and  county  no  longer  had  any 
interest  therein.  It  is  the  spirit  and  intent  of 
the  statute  that  the  transfer  shall  be  made  at 
the  time  the  tax  fi.  fa.  is  purchased,  and  that  it 
shall  be  recorded  vrithin  St;  days  from  that  tim«i. 
In  this  case  the  first  transfer  by  the  tax  collec- 
tor and  tbe  recording  of  the  same  were  lnvalid< 
and  the  defendant  in  error,  to  preserve  his  pri^ 
ority  of  lien,  should  have  bad  a  legal  transfer 
made  and  properly  recorded  within  30  days  from 
the  time  he  bought  the  execution.  But  he  wait- 
ed 10  months  after  he  had  purchased  the  execu- 
tion, and  until  the  fund  in  the  sheritTs  hands 
was  before  the  court  for  distribution,  and  it  was 
then  too  late  to  have  a  lawful  t^nsfer  made  and 
recorded.  The  execution  in  the  meantime  had 
lost  its  lien  as  against  all  innocent  third  persons. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  (  1168.] 

5.  Tax  Fi.  Pa.— Libw. 

The  court  erred  in  holding  that  the  transfer- 
red fi.  fa.  for  taxes  for  the  year  1915  was  a 
superior  lien  to  the  execution  of  the  plaintiff 
in  error. 

6.  Otbxb  QuESTiONa. 

The  preceding  ruling  being  controlling  fn 
the  case,  it  is  unnecessary  to  pass  upon  the  other 
questions  raised. 

Brro"r  from  CSty  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Proceeding  on  money  rule  against  a  sbeiv 
iff,  C.  V.  Trnitt  (Company  and  J.  Bl  Donson 
ft  Bros.  Company,  claimants.  Judgment  f6/ 
the  latter,  and  tbe  former  brings  error.  Re- 
verised. 

E.  T.  Moon,  of  La  Grange,  for  plaintiff  in 
error.  M.  U.  Mooty,  of  La  Grange,  for  de- 
fendant in  error. 

BItOYLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(20    Qa.    App.    E2») 
HARDY  y.  TRUITT  et  al.     (No.  8454.) 

(Court  of  Appeals  of  Georgia,  Division  Na  Z.  ■ 
July  19,   1917.) 

(Syllabus  5y  the  Court.) 

1.  Costs    e=260(l)  —  Faiyoi-otrB    Appbai,— 
Pdbpobb. 

A  judgment  by  the  Conrt  of  Appeals,  award- 
ing damages  for  carrying  up  a  case  for  the  pur- 
pose of  delay  only,  is  given  not  only  as  a  pen- 
alty upon  the  plaintiff  in  error,  but  also  as 
compensation  for  the  delay,  cost  and  vexation 
occasioned  thereby  to  the  defendant  in  error. 

[EA.  Note, — For  other  cases,  see  CJosts,  Cent 
Dig.  iS  983,  986,  996.] 

2.  Costs    ^=>283— Lien— Dahaoes   roB   Dx- 

LAT. 

Where  the  plaintiff  obtains  a  verdict  and 
judgment  on  a  suit  brought  on  a  promissory 
note,  secured  by  a  deed  to  land,  and  the  judg- 
ment overruling  the  motion  for  a  new  trial  is 
aflirmed  by  this  court,  with  damages  for  delay, 
the  damages  become  a  part  of  the  debt  sued 
for ;  the  other  parts  being  the  principal,  the  in- 
terest, the  costs,  and  (in  a  proper  case  therefor) 
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attorney's  fees.  In  such  a  case  the  judgment 
for  damages  is  a  special  judgment,  and  is  a  su- 
perior lien  to  a  general  judgment  obtained 
prior  thereto,  bat  after  the  execution  of  the 
deed. 

3.  Judgment  *=»784— I^en— PBioBmBa. 

The  judgment  of  a  transferee  of  a  bond  for 
titles  to  land,  although  obtained  subsequently  to 
a  general  judgment  against  the  transferor  of 
the  bond,  is  superior  to  the  latter  judgment, 
and  has  a  superior  claim  to  the  fund  derived 
from  the  sale  of  the  land  covered  by  the  bond, 
■where  the  transfer  of  the  bond  antedated  the 
latter  judgment.  It  has,  however,  an  inferior 
claim  to  a  fund  derived  from  the  sale  of  land 
of  the  transferor  not  covered  by  the  bond  for 
title. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  1363-135T.] 

Error  from  «Clty  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Money  rule  by  J.  O.  Truitt  and  others 
against  W.  B.  Shlrey,  Sheriff,  and  others. 
From  a  judgment  distributing  a  fund  and 
fixing  the  priority  of  liens,  etc.,  W.  I*  Hardy 
brings  error.  Affirmed  in  part,  and  reversed 
in  part 

■  This  was  a  rule  to  distribute  money  in  the 
hands  of  the  sheriff  of  Troup  county,  arising 
from  a  sale  of  real  estate.  The  bill  of  ex- 
ceptions sets  out  the  following  facts: 

It  appeared  from  the  evidence  that  on  the 
12th  day  of  April,  1905,  W.  F.  Hogg  executed 
his  promissory  note  for  the  sum  of  $3,880.87, 
payable  to  J.  O.  Truitt,  said  note  bearing  in- 
terest, and  was  secured  by  a  deed  to  536 
acres  of  land,  dated  April  12,  1905.  Certain 
credits  were  made  on  the  note,  and  a  portion 
of  the  land  was  subsequently  released,  ex- 
cept the  4161^  acres  involved  in  this  contro- 
versy. After  the  execution  of  the  above- 
stated  deed,  W.  F.  Hogg  executed  to  J.  6. 
Truitt,  as  additional  security  for  the  said 
debt,  a  deed  to  60  acres  of  land,  dated  Feb- 
ruary 13,  1912,  known  as  the  Carlisle  place. 
These  deeds,  to  wit,  the  one  describing  the 
4161^  acres,  and  the  one  describing  the  50 
acres  (the  Carlisle  place),  were  both  foreclos- 
ed for  the  principal,  Interest,  and  costs,  then 
amounting  to  the  sum  of  $4,144.79.  Upon 
the  rendition  of  the  judgment  in  foreclosure 
for  this  amount,  in  favor  of  J.  G.  Truitt  the 
defendant  W.  F.  Hogg  sued  out  a  writ  of 
error  to  the  Court  of  Appeals  of  Georgia,  and 
on  the  4th  day  of  October,  1916,  the  judgment 
of  the  trial  court  was  affirmed  by  the  Court 
of  Appeals  (18  6a.  App.  649,  90  S.  E.  226), 
and  a  judgment  for  the  sum  of  $419.62,  as 
damages  for  delay  or  frivolous  appeal,  was 
awarded  to  the  plaintiff,  J.  G.  Truitt,  against 
W.  P.  Hogg ;  and  upon  the  return  of  the  re- 
mittitur to  the  trial  court,  the  city  court  of 
La  Grange,  the  judgment  of  the  Court  of 
Appeals  was  made  the  judgment  of  the  city 
court  of  La  Grange,  and  there  was  also,  then 
and  there,  entered  up  a  judgment  for  $419.02, 
the  10  per  cent,  awarded  as  damages. 

Before  levy,  and  for  the  purpose  of  levy, 
J.  G.  Truitt  conveyed  to  W.  F.  Hogg  by 


deeds,  as  required  by  law,  the  lands  to  wblcb 
be  held  title  from  Hogg,  the  same  being  the 
lands  levied  on  by  J.  G.  Truitt 

On  December  9,  1915,  the  execution  In  fa- 
vor of  J.  G.  Truitt  was  levied  on  the  lands 
described,  to  wit,  the  416%  acres  and  the  50 
acres.  On  October  26, 1916,  the  execution  for 
the  sum  of  $419.62,  for  damages,  was  alsa 
levied  on  all  of  the  said  lands,  to  wit,  a  total 
of  466%  acres ;  and  the  plaintiff  therein  also 
claimed  from  the  sheriff  who  held  this  exe- 
cution satisfaction  In  full  from  the  proceeds 
of  the  sale  under  the  first  levy. 

It  also  appeared  that  In  1914  W.  F.  Hogg 
executed  his  promissory  note  for  the  sum  of 
$2,786,  with  interest,  payable  to  the  O.  V. 
Truitt  Company,  said  note  being  secured  by 
a  deed  to  a  certain  100  acres  of  land,  no  part 
of  which  land  was  that  described  in  the 
deeds  to  J.  G.  Truitt  This  deed  of  the  C.  V. 
Truitt  Company  was  also  foreclosed  In  favor 
of  the  0.  V.  Truitt  Company  for  the  sum  of 
$3,426.56.  This  land  levied  on  sold  for  the 
sum  of  $1,000,  which  amount,  after  certain 
deductions,  hereinafter  named,  was  credited 
on  the  0.  V.  Truitt  Company  fl.  fa.,  leaving 
a  balance  due  thereon  of  $2,596.69.  The  C. 
V,  Truitt  Company,  as  additional  security  for 
ita  debt,  held  the  bond  for  titles  executed  by 
J.  G.  Truitt  to  W.  F.  Hogg,  which  bond  was 
transferred  by  W.  F.  Hogg  to  the  C.  V.  Tru- 
itt Company  on  February  27,  1915,  and  re- 
corded the  same  date  in  the  office  of  the 
clerk  of  the  superior  court  of  Troup  county, 
Ga.  This  bond  for  title  described  only  ttae 
416%  acres  of  land,  and  did  not  include  the 
Carlisle  place  of  50  acres. 

It  also  appeared  that  W.  L.  Hardy,  the 
plaintiff  In  the  lower  court,  obtained  a  judg- 
ment against  W.  F.  Hogg  on  the  16th  day  of 
September,  1915,  for  the  sum  of  $916.63, 
which  judgment  and  execution  were  duly  en- 
tered of  record  on  the  same  date. 

Under  the  execution  of  J.  G.  Tmltt  the 
466%  acres  of  land  were  sold,  the  416%-acre 
tract  bringing  $5,380,  and  the  50-acre  Car- 
lisle place  $485.  Under  the  execution  of  C. 
V.  Truitt  Company  the  100-acre  tract  was 
sold,  and  brought  $1,000.  Before  the  sales  of 
the  said  lands,  the  execution  of  W.  L.  Har- 
dy, the  plaintiff  in  error,  was  placed  in  the 
hands  of  the  sheriff,  W.  B.  Shlrey,  and  he 
claimed  the  right  to  be  paid  In  full,  the 
amount  of  his  execution,  from  the  sales  un- 
der the  J.  G.  Truitt  execution.  There  was 
also  placed  in  the  hands  of  W.  B.  Shlrey, 
sheriff,  a  tax  execution  for  the  year  1915,  for 
the  state  and  county  taxes,  amounting  to 
$564.99,  which  tax  execution  had  been  trans- 
ferred to  J.  E.  Dunson  Bros.  Company.  Aft- 
er the  sales  were  made  of  the  aforesaid  proi>- 
erty,  J.  G.  Truitt  filed  his  petition  against  W. 
B.  Shlrey,  sheriff,  for  a  rule  to  distribute  the 
money  derived  therefrom,  except  as  to  the 
money  received  from  the  sale  of  the  property 
under  the  C  V.  Truitt  Company  foreclosure 
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pnxseedlngs.  W.  I*  Hardy  and  C.  V.  Trultt 
Company  each  Intervened  and  were  made 
parties  to  the  said  suit,  each  claiming  prior- 
ity out  of  said  funds.  W.  L.  Hardy  asserted 
that  after  the  principal,  interest,  and  costs, 
amounting  to  $4,144.79  due  to  J.  O.  Trultt, 
that  he  (Hardy)  should  then  be  paid  the  bal- 
ance arising  from  the  sale  under  the  J.  G. 
Trultt  execution.  Hardy  contended  that  as 
to  the  proceeds  of  the  50  acres  (the  Carlisle 
place),  he  was  entitled  to  all  ef  that,  since 
the  balance  of  the  money  was  su£9dient  to 
pay  the  dalm  of  J.  O.  Trultt,  except  as  to 
the  Judgment  for  damages  for  delay  rendered 
against  Hogg. 

The  Judgment  of  the  trial  court  was  as 
fcdlows,  omitting  Immaterial  parts: 

"J.  G.  Truitt  V.  W.  B.  Shirey,  Sheriff,  et  al. 
Money  Rule  City  Court  of  Le  Grange,  De- 
cember Term,  1916l 
"In  the  money  rule  above  stated,  upon  consid- 
erati(»  thereof,  I  rnle  as  follows:  Iirst.  Oosts. 
Second.  Taxes.  Third.  Out  of  the  J.  O.  Truitt 
fund  of  $5,866,  I  allow  to  be  paid  the  amount 
of  his  judgments,  principal,  and  interest,  in- 
elading  his  smaller  judgment  of  $419.62,  with 
interest.  I  hold  that  this  judgment  has  a  supe- 
rior lien  on  this  fund.  I  consider  that  when 
this  debt  was  created  and  the  lands  conveyed 
to  him  to  secure  it  it  was  in  contemplation  of 
the  parties  that  the  deed  given  him  by  Hosrg 
woold  secure  whatever  judgment  he  might  ob- 
tain in  enforcing  the  collection  of  his  debt. 
Fourth.  After  die  payment  of  the  above 
amounte,  I  bold  that  C.  V.  Truitt  Company 
has  the  next  lien  on  the  fund  arising  from  the 
sale  of  all  of  the  J.  G.  Truitt  lands,  except  50 
acres,  known  as  the  Carlisle  place,  by  reason 
of  the  transfer  of  the  bond  for  titles  given  by 
J.  G.  Truitt  to  W.  F.  Hogg,  anterior  to  any 
judgments  against  W.  F.  Hogg  (8  Ga.  App. 
802,  TO  S.  E.  198).  This  bond  for  titles  did  not 
include  the  Carlisle  place  of  50  acres,  which 
sold  for  $486.  On  this  part  of  the  fund,  $486, 
after  the  payment  of  costs,  taxes,  and  the  J.  G. 
Truitt  claim,  as  above  stated,  W.  L,  Hardy 
has  the  next  lien  by  reason  of  his  judgment  ob- 
tained September  9,  1916.  The  question  is  how 
shall  this  surplus  be  prorated  between  C.  V. 
Truitt  Company  and  W.  Li  Hardy.  The  costs, 
taxes,  and  the  J.  G.  Truitt  claim  to  be  paid  out 
of  this  fund  of  $5,865  amounts  to  $5,174.23. 
The  remainder  of  this  fund  I  prorate  equitably 
according  to  the  size  of  the  two  funds,  on  which 
they  have  superior  liens.  This  gives  C.  V. 
Truitt  Company  $633.66  and  W.  L.  Haidy 
I67J2.  Fifth.  In  reference  to  the  fund  of 
$1,000,  arising  from  the  C.  V.  Truitt  Company 
lands,  I  order  these  funds  distributed  as  fol- 
lows: Costs,  $67.71;  taxes,  $170.13,  to  J.  Bl 
Donaon  &  Bros.  Company;  C.  V.  ^iSniitt  Com- 
pany, $772.16— a  total  of  $1,000.  Sixth.  The 
fond  arising  from  the  J.  O.  Truitt  lands,  ac- 
cording to  the  ruling  above  stated,  shall  be  dis- 
tributed as  follows:  Costs  and  attorney's  fees 
$214.96;  taxes  to  J.  E.  Dunson  &  Bros.  Go. 
$394.86;  J.  G.  Truitt  $4,564.41;  O.  V.  Truitt 
Ca  $633.66;  W.  I*  Hardy  $57.12. 

"I  order  the  sheriff  to  pay  the  above  out  of 
the  funds  to  the  parties  as  above  stated.  This 
23d  day  of  December,  1916. 

"Frank  Harwell,  J,  O.  C.  La  G," 

To  this  ruling  of  the  court  Hardy  excepted. 

A.  H.  Thompson,  of  La  Grange,  for  plain- 
tiff in  error.  £;.  T.  Moon  and  M.  U.  Mooty, 
tMtb  of  La  Gmnge,  for  defendants  In  error. 


BROTLES,  P.  J.  (after  stating  the  facts 
as  above).  [1]  1.  As  authority  for  the  ruling 
In  the  first  headnote  vre  cite  Garrison  v.  Wil- 
cozson,  11  Ga.  154.  In  that  case  the  court, 
in  speaking  of  the  statute,  providing  for 
damages  for  frivolous  appeals  to  the  superior 
court  (Civil  Code  of  1910,  {  6018),  said: 

"The  object  of  this  act  is  to  prevent  ground- 
less appeals,  by  inflicting  a  punishment,  in  the 
shape  of  damages,  and  to  compensate^  the  re- 
inondent  for  the  delay,  ooit  and  vexation  occor- 
tioned  iy  «i«o)k  appeal."     (Italics  ours.) 

While  In  that  case  the  appeal  was  to  the 
superior  court,  the  principle  involved  applies 
also  to  cases  carried  to  this  court  It  is,  true 
that  the  Code  section  just  mentioned  requires 
that  damages  thall  be  assessed,  but  only 
after  it  shall  appear  to  the  jury,  or,  In  ap- 
peals from  a  justice's  court,  to  the  judge  of 
the  superior  court,  that  the  appeal  was  frivo- 
lous and  Intended  for  delay  only.  Ovll  Code 
1910,  {  6213,  Is  as  follows: 

"Ten  per  cent  damages  may  be  awarded  by 
the  Supreme  Court  upon  any  judgment  for  a 
sum  certain,  which  has  been  carried  to  the  said 
court,  and  there  affirmed:  Provided,  in  their 
opinion,  the  case  was  taken  up  for  delay  only, 
and  it  shall  be  so  entered  in  the  remittitur." 

It  will  be  seen  from  the  language  just 
quoted,  which  applies  also  to  this  court,  that 
In  the  cases  to  which  it  applies,  the  awarding 
of  damages  is  discretionary  with  the  court, 
even  after  it  appears  that  the  case  was  car- 
ried up  for  delay  only.  In  our  Judgment, 
however,  this  distinction  between  the  two 
acts  Is  not  material  as  to  the  question  now 
under  consideration.  There  Is  no  certainty 
under  either  statute  that  damages  will  be 
assessed  against  the  party  carrying  up  the 
case  If  he  falls  in  his  case.  In  the  trial 
court,  before  such  damages  shall  be  given.  It 
must  be  shown,  not  only  that  the  appeal  Is 
frivolous,  but  that  it  was  made  for  delay 
only.  Thus  It  Is  clearly  seen  that  while  the 
assessment  of  damages  in  the  trial  court  Is 
mandatory.  It  is  only  so  in  two  contingencies, 
which  are  very  uncertain  and  which  no  one 
can  count  upon.  In  the  Court  of  Appeals  the 
uncertainty  of  damages  being  assessed  is  stiU 
greater,  but  this  Is  a  difference  in  degree 
only,  and  not  a  substantive,  vital  distinction, 
for  In  neither  court  is  there  any  certainty 
that  damages  will  be  awarded,  even  where  a 
frivolous  appeal  appears. 

[2]  2.  In  our  opinion  the  deed  given  by 
Hogg  to  secure  his  note  to  Truitt  secured  the 
prindxlal,  the  interest,  the  costs,  and  the 
judgment  for  damages,  such  judgment  being 
incident  to  the  foreclosure  and  collection  of 
the  debt  In  Donovan  v.  Hogan,  8  Ga.  App. 
754,  70  S.  E.  153,  this  court  held  that  the 
costs  In  a  case  was  a  part  of  the  debt,  and 
on  page  756  of  8  Ga.  App.,  on  page  154  of  70 
S.  R,  In  the  opinion,  we  find  this  language: 

"This  liability  of  being  subjected  to  the  pay- 
ment of  costs  is  one  to  which  the  defendant  ex- 
poses himself  by  not  paying  the  debt  when  it  is 
due ;  and  when  once  the  suit  is  filed  and  the 
costs  accrue,  they  become  as  much  a  part  of  the 
debt  as  the  principal  and  interest" 
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We  agree,  however,  with  counsel  for  the 
plaintiff  in  error  tliat  damages  tor  delay  are 
Dot  entirely  on  the  same  footing  with  the 
costs  of  a  case,  and  we  would  hesitate  to  de- 
cide this  case  on  that  theory,  but  In  Phillips 
r.  Behn  &  Foster,  19  Ga.  298,' we  find  a  deci- 
sion that,  in  our  Judgment,  is  controlling  up- 
on the  question  now  under  consideration.  In 
that  case,  in  the  sixth  headnote,  the  Supreme 
Oourt  held  as  follows: 

"Property  alienated  pending  an  appeal  Is  as 
much  bound  for  the  payment  of  the  damages 
for  a  frivolous  appeal  as  it  is  for  the  payment 
of  the  rest  of  the  amount  of  the  appeal  judg- 
ment." 

It  is  true  that  the  appeal  in  that  case,  aa 
pointed  out  by  counsel  for  the  plaintiff  In  er- 
ror, was  to  the  superior  court,  but,  as  we 
have  already  tried  to  show,  the  principle  is 
substantially  the  same  whether  the  appeal  be 
to  the  superior  court  or  to  this  court.  The 
defendant  in  error  J.  G.  Truitt  had  a  special 
Judgment  against  Hogg,  secured  by  a  deed  to 
land,  and  was  delayed  in  securing  his  money 
by  an  appeal  for  delay  only,  until  the  debt 
had  been  increased  by  additional  interest, 
costs,  and  the  damages  for  delay.  The  orig- 
inal contract  between  Hogg  and  Truitt,  se- 
cured by  a  deed  to  land,  carried  with  it  se- 
curity for  the  entire  debt,  and,  as  it  turned 
out,  that  debt  consisted  of  the  principal,  the 
interest,  the  costs  of  the  case,  attorney's 
fees,  and  the  damages  for  delay.  In  this  case 
Hardy  was  not  an  innocent  purchaser,  for  he 
knew,  or  should  have  known,  that  under  the 
law  damages  for  delay  could  and  might  be 
assessed  against  Hogg.  We  think,  therefore, 
that  the  court  was  correct  In  holding  that 
the  Judgment  for  damages  was  a  special  lien 
upon  the  land  and  was  superior  to  Hardy's 
general  Judgment 

[31  3.  As  authority  for  the  ruling  In  the 
third  headnote  we  cite  Mclntlre  v.  Garmany, 
8  Oa.  App.  802,  70  S.  E.  U98.  See,  also.  In 
this  connection,  Hubert  ▼.  Merchants'  Bank, 
137  Ga.  70,  72  S.  B.  605.  The  Judgment  of 
O.  y.  Truitt  Company,  its  debt  having  been 
secured  by  a  transferred  bond  for  titles,  was 
superior  to  the  general  Judgment  of  Hardy 
as  to  the  proceeds  derived  from  the  sale  of 
land  covered  by  the  bond  for  titles,  but  was 
Inferior  to  Hardy's  Judgment  as  to  the  fund 
derived  from  the  sale  of  the  land  not  so  cov- 
ered. 

It  is  Insisted  by  counsel  for  the  plaintiff  in 
error  that  the  court  erred  in  not  comi^lllng 
-7.  O.  Truitt  to  elect  to  satisfy  his  entire  debt 
oat  of  the  funds  derived  from  the  sale  of  the 
416%  acres  of  land,  said  fund  being  sufficient 
for  that  purpose.  Section  3220,  Civil  Code 
1910,  provides  that: 

"A  creditor  having  a  Hen  on  two  funds  of  the 
debtor,  equally  accessible  to  him,  will  be  com- 
pelled to  pursue  the  one  on  which  other  cred- 
itors have  no  lien." 

We  would  agree  with  this  contention  If 
there  had  been  no  lien  exc^t  3.  O.  Trultt's 


on  the  4ie%-acre  tract  of  land.  It  appears, 
however,  from  the  bill  of  exceptions  and  the 
record  that  there  were  other  liens  on  this 
identical  property.  In  our  opinion,  therefore, 
the  court  did  not  err  in  not  confining  J.  O. 
Trultt's  claim  to  the  fund  arising  from  the 
sale  of  the  416%  acres  of  land. 

The  court  correctly  held,  also^  that  O.  V. 
Truitt  Company's  claim  was  superior  to 
Hardy's  claim,  as  to  the  proceeds  derived 
from  the  sale  of  the  416%  acres  of  land.  In 
our  Judgment,  however,  the  court  erred  in 
awarding  any  part  of  the  sum  of  $486,  the 
proceeds  of  the  sale  of  the  60  acres  of  land 
known  as  the  "Carlisle  place,"  to  O.  V.  Tru- 
itt Company,  as.  that  company's  transferred 
bond  for  titles  did  not  cover  that  property, 
and  Hardy's  claim  to  this  fund  was  superior 
to  that  of  the  Truitt  Company's,  and,  as 
against  that  company,  he  was  entitled  to  all 
of  it 

There  was  In  this  case  no  exception  to  the 
Judgment  directing  that  the  tax  execution 
should  be  paid  next  after  the  costs.  See, 
however,  in  tills  connection,  the  opinion  this 
day  rendered  In  Truitt  Company  v.  Dunsom 
A  Bros.  Company,  93  iS.  E>.  149  (a  companion 
case  to  the  instant  one),  where  It  was  held, 
the  question  being  there  properly  raised, 
that  audi  Judgmoit  was  erroneous. 

The  Judgment  being  In  part  reversed.  It  is 
directed  that  all  the  costs  of  the  writ  of  error 
be  taxed  against  the  defendant  in  error. 

Judgment  affirmed  In  part,  and  reversed  in 
part 

JENKINS  and  BLOODWORTH,  JJ.,  coo- 
cur. 

(20    Ob.    App.    498> 

WEEKS  et  aL  v.  RELIANCE  FERTILIZER 

CO.    <No,  8209J 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1017.) 

(Svllabu*  hy  the  Court.) 

1.  TaiAi,  «=»29(3)— Cottet's  Expbkssion   of 
Opinion— Statute. 

Under  the  settled  and  fundamental  policy  of 
our  law  as  embodied  in  section  4863  of  the  Civ- 
il Code  of  1910,  it  la  reversible  error  for  the  trial 
judge  to  express  or  to  intimate  his  opinion  as  to 
what  has  or  baa  not  been  proved ;  but  the  court 
may  pro^rly  propound  questions  to  a  witness 
with  a  view  to  eliciting  the  truth  of  the  case, 
especially  where  the  purpose  of  such  interroga- 
tion is  to  render  definite  the  meaning  of  testi- 
mony otherwise  vague,  provided  that  in  so  do- 
ine  no  expression  or  impression  is  given  of  any 
opinion  held  by  the  jud^e  as  to  what  has  been 
proved,  or  as  to  the  credibility  of  the  witness,  or 
aa  to  which  party  should,  under  the  evidence, 
prevail  Johnson  v.  IJeffler  Co.,  122  Oa.  670, 
60  S.  E.  488. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  182.] 

2.  Evidence  9=367(2)— Insane  Persons  «s> 
73— Contracts— Validity-Pbesumption  o» 

CONTINCANCB  OF  InSANITT. 

After  the  fact  of  insanity  has  been. establish- 
ed by  a  court  of  competent  jurisdiction  in  this 
state,  and  after  the  affairs  of  the  insane  person 
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hare  been  vested  In  a  guardian,  the  power  at  [  that  such  specifiQ  instructions  bad  been  given, 
the  ward  to  contract,  while  such  judgment  and  and,  upon  this  bang  shown,  the  agent  b«»me 
appointment  remain  of  force,  is  gone ;  but  where    charged  with  strict  compliance  with  such  diroc- 


no  guardian  has  been  appointed  and  a  contract 
i»  made  by  one  engaged  m  business  in  his  own 
behalf,  who  has  been  previously  adjudged  insane, 
the  validity  of  the  contract  depends  uponwhcth- 
eror  not  be  was  actually  insane  at  the  timethe 
contract  was  entered  into,  and  such  a  previous 
adjudication  furnishes  prima  facie  evidence  that 
anch  condition  continued  to  exist.  The  presump- 
tion so  raised  may  be  rebutted  by  proof. 
Slaughter  v.  Heath,  127  Ga.  756,  67  S.  B.  60, 
27  L.  R.  A.  (S.  S.)  1 ;  BHeld  v.  Lucas,  2L  Ga. 
447,  68  Am.  Dec.  465 ;  Am.  Trust  &  Banking 
Co.  V.  Boone,  102  6a.  202,  29  S.  E.  182,  40  I* 
H.  A.  250,  66  Am.  St  Rep.  167. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cmt  Dig.  I  87 ;  Insane  Persons,  Gent.  Dig.  {i 
125,  132-138,  158.] 

3,  SXTTFICIENCY   OF    EVIDENOK. 

The  evidence  sustains  the  verdict  of  the  jory, 
and  there  is  no  merit  in  the  other  ezceptionb 
taken. 

Error  fr«n  Superior  Oonrt,  Oolqnltt  Coun- 
ty; W.  B.  Thomaa,  Judge. 

Action  between  J.  R.  Weeks  and  otbers 
and  tbe  Reliance  Fertilizer  Ckmipany.  Jndg- 
ment  for  tbe  latter,  and  the  former  bring 
error.     Affirmed. 

Hendricks,  MlUa  &  Hendricks,  of  Nasb- 
Tine,  for  plaintUfs  in  error.  James  Humph- 
reys, of  Moultrie,  and  Franklin  &  Longdale, 
of  Valdosta,  for  defendant  in  error. 

JENEIKS,  J.    Judgment  aairmed. 

BB0YI;ES,  p.  J.,  and  BLOODWOBTH,  J., 

eiHicur. 

(»  6a.   App.    4M) 

LOYEJOY  V.  LAMAR.     (No.  8213.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

July  1»,  1917.) 

fSi/aahut  by  the  Court.) 
L  Pbincipai.  and  Aoikt  <S=>50,  108(2),  110 

(1),  123(1)— LOAIT  BY  AOSNT— EXCESS  O?  AU- 

THOMTT— WnSH    OB    DlBBOTIOIt    OF    PBINCI- 

PAL 
Viewing  most  favorably  for  the  plaintiff 
the  evidence  in  the  case,  with  all  reasonable 
inferences  and  deductions  arising  therefrom,  we 
think  it  is  possible  to  hold  that  it  was  sufficient 
to  aQthorize  tbe  finding;  of  tbe  anditor,  and  of 
the  jury  sustaining  his  finding,  that  "at  tbe 
time  the  (3,000  aforesaid  came  into  the  hands 
«*  T.  E.  Lovejoy  on  July  11,  1901,  he  then  and 
there  knew  that  it  was  the  wish  and  desire  of 
bis  principal,  Mrs.  Cornelia  Lamar,  that  the 
nid  sum  should  be  then  and  there  paid  over  to 
one  T.  H.  Grace  in  full  satisfaction  and  pay- 
ment of  the  note  then  held  by  said  T.  H.  Grace 
and  signed  by  tbe  said  Mrs.  ComeliB  Lamar, 
and  that  be  loaned  tbe  said  money  as  hereinbe- 
fore set  forth  and  without  the  knowledge  and 
conwnt  of  bis  principal,  said  Mrs,  Cornelia 
Lamar."  This  being  true,  it  is  our  opinion  that 
the  finding  is  equivalent  to  sustaining  tbe  alle- 
gation, made  in  the  plaintiffs  petition,  that  the 
loan  actually  made  by  the  agent  was  in  viola- 
tion of  the  instructions  given  him  by  the  prin- 
cipal. Where  it  is  not  the  contention  that  the 
agent  exceeded  the  scope  of  his  authority,  but 
the  contention  is  that  he  violated  bis  instructions 
relative   to   tbe   subject-matter   complained    of, 

the  burden  would  be  upon  the  plaintiff  to  show 


tion,  no  matter  how  broad  his  general  jjowers  as 
agent  might  otherwise  have  been.  Where  the 
agency  is  not  coupled  with  an  interest,  the 
agent's  authority  to  act  for  his  principal,  be  it 
special  and  limited  or  brood  and  general,  la 
based  at  last  solely  upon  the  consent  of  the 
principal.  If,  therefore,  when  the  loan  com- 
plained of  was  made,  the  general  agent  knew 
that  be  was  acting  therein  contrary  to  the  wish 
and  desire  of  his  principal  as  to  that  transaction, 
he  proceeded  without  her  consent,  and  therefore 
without  her  authority.'  While  it  could  be  pos- 
sible for  an  agent  to  proceed  contraiy  to  the 
expressed  judgment  of  his  principal,  if,  desiHte 
such  an  expression,  his  discretionary  powers  and 
authority  with  reference  to  the  subject-matter 
remained,  yet,  where  the  act  of  such  an  agent 
is  not  only  against  the  judgment,  but  against 
the  known  wish,  and  therefore  necessarily  ex- 
pressed desire,  of  the  principal,  such  known 
wish  and  desire  must  be  taken  as  eguivaJrajt  to 
orders  or  instructions.  Gordon  ft  Co.  v.  Cobb, 
4  Ga.  App.  61(2),  60  S.  B.  82L 

[Ed.  Note.— For  other  caaeSiMe  Pjjndpal  m^ 
A^t  Cent.  Wg,  SS  82,  SsTsie,  822,  3»1.  308, 
398,  399,  401,  4a>.] 

2.   RKFBBBNOB    «=»101(4)    —    BATinOATIOW    — 

Fraoina.  ..  ,     .,  ,  »v. 

Under  the  pleadings  and  evidence,  one  of  the 
issues  involved  was  whether  or  not  the  prmapol 
had  ratified  the  making  of  the  loan  about  which 
she  complained.  Under  the  order  of  the  judg^ 
all  questions  of  law  and  of  fact  were  submitted 
to  the  auditor.  The  finding  of  the  auditor, 
"that  at  tbe  time  the  $3,000  aforesaid  came  toto 
the  bands  of  T.  E.  Lovejoy  on  July  11,  1901. 
he  then  and  there  knew  that  it  was  the  wish  and 
desire  of  his  principal,"  etc.,  seems  to  have  ex- 
cluded a  finding  upon  the  issue  of  fact  relative 
to  such  ratification,  although  such  a  finding 
might  be  said  to  have  been  legally  ni^lvea  to 
the  money  judgment  found  for  the  plaintiir.  We 
tbink  the  auditor  should  have  made  a  speciflc 
finding  on  each  of  the  material  issues  litigated 
before  him,  including  that  of  ratificaUon  by  tbe 
principal ;  and  because  a  ruling  upon  this  Issue 
might  be  inferred  from  his  report,  by  reason 
of  his  finding  of  an  amount  due  plaintiff  by 
defendant,  we  do  not  think  is  sufficient  to  meet 
this  requirement,  where  it  also  appears  that 
the  defendant  made  timely  motion  for  a  recom- 
mitment for  this  purpose.  Reynolds  v.  Martin, 
.55  Oa.  629:  Weldon  v.  Hudson,  120  Ga.  6»B, 
48  S.  E.  130.  Upon  the  refusal  of  the  judge 
to  recommit,  the  defendant  was  limited  In  hi» 
right  to  a  trial  by  a  jury  to  exceptions  taken 
to  the  finding  of  fact  set  forth  in  the  first 
hpadnote;  and  even  though,  upon  a  tnal  of  tbe 
narrow  issue  thus  made,  the  judge  charged  the 
jury  upon  the  law  of  ratification,  we  think  the 
presumption  of  law  in  favor  of  the  auditor's 
finding,  as  there  made,  gave  to  the  plaintiff  an 
undue  advantage  relative  to  the  issues  of  ratifi- 
cation, upon  which  no  specific  finding  was  re- 
turned. We  therefore  think  the  exceptions 
pendente  li£e  to  the  refusal  of  the  judge  to 
recommit  the  case  to  the  auditor,  In  order  that 
he  might  enter  his  findings  of  fact  upon  the  is- 
sue of  ratification,  are  well  taken,  and  all  sub- 
sequent proceedings  in  the  case  are  therefore 
nugatory.  Direction  la  (;iven  that  the  case  be 
recommitted  to  the  auditor,  in  order  that  he 
may  return  a  specific  finding  upon  the  issue  of 
ratification,  as  made  by  the  pleadings  and  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  K  173,  177.] 

Ea:ror  from  Superior  (3ourt,  Pulaski  Coun- 
ty;  E.  D.  Graham,  Judge. 
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Action  between  T.  E.  Lovejoy  and  Cornelia 
Lamar.  Judgment  for  the  latter  and  tbe 
former  brings  error.  Reversed,  with  direc- 
tion. 

W.  Ifc  Grlce  and  H.  E,  Coates,  both  of 
HawkinsTllIe,  and  Hail  &  Grlce,  of  Macon, 
for  plaintiff  in  error.  H.  F.  Lawson,  of 
HawklnsTlUe,  for  defendant  in  error. 


JENKINS,  J. 
rectlon. 


Judgment  reversed,  with  di- 


BROYLBS,  P.  J.,  and  BLOODWOHTH,  J., 
concur. 


(20    Oa.    App.    34») 

JONES  V.  TRAYNHAM. 


(No.  7074.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
June  27,  1917.    Motion  for  Rehear- 
ing Denied  July  19,  1917.) 

(Syttabu*  iv  tA«  Court.) 

1.  Mechanics'  Liens  ©=961,  281(3)  —  Con- 
sent OF  OwNEir— Agency— EviDKNOB. 

It  is  undisputed  in  this  case  that  the  owner 
of  the  real  estate  improved  was  in  exclusive 
possession  of  tbe  property,  where  she  resided 
with  her  son,  and  had  full  knowledge  that  he 
was  having  a  garage  erected  thereon,  and  that 
she  entered  no  objection  to  the  making  of  this 
substantial  improvement,  which  inured  to  her 
benefit.  While  "the  title  of  the  true  owner  of 
land  cannot  be  subjected  to  n  lieu  for  material, 
unless  be  expressly  or  impliedly  consents  to  the 
contract  under  which  the  improvements  are 
made"  (Reppard,  Snedeker  &  Co.  v.  Morrison, 
120  Ga.  28,  47  S.  E.  554  [1]),  from  the  recitals 
in  the  answer  of  the  trial  judge  (as  revised  by 
agreement  of  counsel)  and  the  evidence  as  a 
whole,  the  jury  was  authorized  to  infer  that  the 
son  of  the  defendant  acted  as  her  agent,  and 
that  contractual  relations  existed  between  her 
and  the  builder,  by  virtue  of  whidi  the  materials 
were  furnished. 

[Ed.  Note.— For  other  cases,  see  Mecfaanics' 
liens.  Cent.  Dig.  H  77.  78,  570.] 

2.  Exceptions  to  Chabge— Otheb   Assign - 

ME  NTS. 

It  appears  from  the  answer  of  the  judge 
of  the  municipal  court  to  the  petition  for  cer- 
tiorari that  "there  was  no  issue  made  upon  the 
trial  of  the  case  that  N.  T.  Jones  [the  son  of 
the  defendant,  who  had  the  garage  erected]  was 
not  the  agent  of  Mrs.  Ella  D.  Jones."  This 
issue  not  being  presented  either  by  the  plead- 
ings or  by  any  definite  evidence  denying  the 
authority  of  defendant's  son  to  bind  her  by  the 
contract  executed,  and  there  being  no  request 
to  charge  on  the  subject  of  agency  or  on  the 
existence  or  nonexistence  of  contractual  rela- 
tions between  the  parties  to  the  suit,  as  a  basis 
for  the  foreclosure  of  the  lien,  there  is  no  sub- 
stantial merit  in  the  various  exceptions  to  the 
charge  of  the  court,  or  in  the  other  assign- 
ments of  error. 
8.  Overruling  of  Cebtiobabi. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari 

Error  from  Superior  Court,  Fulton  Cteunty; 
(Seo.  Ij.  Bell,  Judge. 

Action  by  W.  L.  Traynham  against  E.  D. 
Jones.     From   a   Judgment  of  the  superior 


court  overruUng  certiorari  to  the  munldpat 
court,  defendant  brings  error.    Affirmed. 

Carl  F.  Hutoheson  and  J.  Mallory  Hunt, 
both  of  Atlanta,  for  plaintiff  In  error.  C.  T. 
&  L.  C.  Hopkins,  of  Atlanta,  for  defendant 
in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE),  JJ.,  concur. 


(20    Qa.    App.    524> 
LONGALIFE  PAINT  CO.  v.  WILLIAMS. 
(No.  8422.) 

(Court  of  Appeals  of  Georgia,  Diviedon  No.  2. 
July  19,  1917.) 

(ByUdbut  (y  the  Court.) 

Judgment  «=>153(4)  —  Pleading  4=9l72 — 
Opening  Default— Motion — ^Tna. 
"A  defendant  has  the  right,  at  any  time 
within  80  days  after  a  case  has  been  marked 
'In  default,'  to  open  the  default  and  file  bis 
defense,  provided  he  also  within  the  30  days 
pays  all  the  accrued  costs.  Civil  Code  1910, 
§  5654."  Coker  v.  Lipscomb,  17  Ga.  App.  506, 
87  S.  E.  704  (1).  "While,  under  the  CSvil  Code, 
i  6072,  a  trial  judge  is  vested  with  a  wide  dis- 
cretion as  to  opening  a  judgment  of  default, 
on  motion  made  at  the  trial  term  of  a  case, 
there  is  no  provision  of  law  authorizing  him  to 
entertain  and  grant  a  motion  to  open  a  default 
presented  at  any  subsequent  term  at  which  the 
case  is  called  for  trial."  Cauley  v.  Wadtey 
Lumber  Co.,  119  Ga.  648,  46  S.  E.  852<1): 
Thornton  v.  Coleman,  104  Ga.  625,  627,  30 
S.  B.  782.  "There  was,  for  some  time  after 
the  passage  of  the  act  of  1885,  doubt  as  to 
whether  there  were  any  terms  upon  which  a 
default  could  be  opened  Mter  the  trial  term.  We 
think  it  now  well  settled  that  a  default  cannot 
be  opened  after  the  trial  term  has  passed." 
Brawner  v.  Maddox,  1  Ga.  App.  336,  58  S.  E. 
278.  'The  evidence  showing  that  this  case  was 
in  default,  and  bad  been  so  marked  on  the 
docket,  the  court  erred  in  allowing  the  de- 
fendant to  file  an  answer  at  a  term  after  the 
trial  term  of  this  case ;  and  this  error  rendered 
all  subsequent  proceedings  nugatory,  since  the 
plaintiff  was  thereby  deprived  of  a  substantial 
right.  Cauley  v.  Wadley  Lumber  Co.,  119  Ga. 
648,  46  S.  E.  852  (2). 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  301;  Pleading,  Cent  Dig.  S|  334~ 
338.] 

ESrror  from  Superior  Court  Whitfield 
County;  M.  O.  Tarver,  Judge. 

Action  by  the  Longallfe  Paint  Company 
against  W.  L.  Williams.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

li.  H.  Covington  and  Dean  A  Dean,  all  of 
Rome,  for  plaintiff  in  error.  W.  C.  Martin 
and  W.  B.  Mann,  both  of  Dalt(m,  for  defend- 
ant in  error. 

BLOODWORTH,  J.    Judgment  reversed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 
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■(20    Oa.    App.    fit) 

CONSOIilDATED  PHOSPHATE  CO.  v.  B.  F. 
STURTEVANT  CO.    (No.  8226.) 

<Oourt  of  Appeals  of  Georgia,  DivMon  No.  2. 
July  5,  1917.) 

(8ytta}>u$  by  the  Court.) 

1.  Saus    €=9283  —  Imfued    Wabbahtt    of 
Right  to  Use— Bbeach. 

"Mere  notice  by  a  third  party  of  his  claim 
that  an  article  purchased  infringes  a  patent 
owned  by  him  is  not  of  itself  an  eviction  of  the 
purchaser,  so  as  to  show  a  breach  of  the  seller's 
implied  warranty  of  a  right  to  use." 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |{  799-802.] 

2.  Damaoes  «=»40(2)— Pbofits  of  Manufao- 
TDBiNo  Business. 

/The  current  profits  of  a  going  manufac- 
turing concern  are,  as  a  general  rule,  too  uncer- 
tain to  form  the  basis  of  an  award  of  damages 
for  breach  of  contract  affecting  the  operation 
of  the  plant" 

[Ed.  Note. — For  other  eases,  see  Damages, 
Cent  Dig.  {§  74-78.] 

3.  Trial  €=>85  —  Evidknox  Admissible  in 
Pabt. 

No  error  is  committed  in  admitting  evidence 
offered  and  objected  to  as  a  whole,  where  parts 
of  it  are  clearly  admissible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  222,  223-225.) 

4.  Triai.  «=»256(1)—Instbt7ction8— Request. 

Where  the  charge  correctly  submits  to  the 
Jury  all  the  issues  in  a  case,  if  any  fuller  charge 
is  desired,  it  should  be  invoked  by  a  timely  writ- 
ten request. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628,  633.] 

&,  Sau:s   «=>304(2)— Action   fob  Pbic»— In- 
siBucTioN— Pabtial  Failube  of  Conbidxb- 

ATION. 

While  a  plea  of  total  failure  of  considera- 
tion includes  a  plea  of  partial  failure  of  consid- 
eration, yet  when,  as  in  this  case,  the  jury  are 
not  given  any  data  from  which  they  could  re- 
duce the  full  amount  of  the  contract  price,  a 
charge  on  partial  failure  of  consideration  would 
be  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1066.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty;   3.U  Kent,  Judge. 

Snit  by  the  B.  F.  Sturtevant  Company 
against  the  Consolidated  Phosphate  Company. 
Judgment  for  plaintifT,  and  defendant  brings 
error.    Affirmed. 

Edmnnd  B.  Parry,  of  Washington,  D.  C, 
and  J.  S.  Adams,  of  Dublin,- for  plaintiff  In 
error.  Larsen  &  Crockett,  of  Dublin,  for  de- 
fendant In  error. 

BLOODWOBTH,  J.  B.  F.  Stnrtevant  Com- 
pany brought  suit  against  tbe  Consolidated 
Phosphate  Company  for.  $650,  on  open  ac- 
count, for  one  No.  9  Regulus  metal  exhauster. 
Defendant  filed  a  plea,  and  at  different  times 
flled  three  amendments  thereto.  For  con- 
venience, we  will  designate  these  amendments 
in  tbe  order  of  their  dates,  as  pleas  2,  3,  and 
4.  The  original  plea  denied  the  paragraphs 
of  plaintiff's  petition  In  which  It  was  al- 
leged that   the  defendant  was  indebted  to 


plaintiff,  and,  in  addition,  there  was  a  para- 
graph as  follows:  "That  It  is  in  no  wise  in- 
debted to  the  plaintiff  in  any  sum  whatever." 
Tbe  fourth  plea  was  an  itemized  statement  of 
certain  amounts  which  defendant  alleged  "it 
was  necessary  to  expend  in  installing  said 
exhauster,  and  which  amount  they  have  lost 
in  consequence  of  the  Imperfect  manufacture 
of  said  exhauster."  No  demurrer  or  other 
objection  was  offered  to  the  original  or  to  the 
fourth  plea.  All  of  the  second  plea  was 
stricken  on  demurra:.  On  motion  of  plain- 
tiff, paragraphs  10  and  11  of  the  third  plea 
were  stricken.  The  case  then  proceeded  to 
trial,  and  resulted  in  a  verdict  for  plaintiff 
for  $650  principal  and  $227.50  interest  De- 
fendant made  a  motion  for  a  new  trial,  whldi 
was  overruled,  and  the  case  Is  here  on  ex- 
ceptions to  this  ruling. 

[1]  1.  By  the  second  plea  the  defendant 
sought  to  avoid  liability  because  the  contract 
entered  into  between  plaintiff  and  defendant 
had  in  it  the  following  clause: 

"The  seller  guarantees  to  us  that  tbe  items 
covered  in  this  purchase  order  do  not  constitute 
an  infringement  of  any  patent  rights  not  owned 
or  controlled  by  him ;  and  the  seller  further 
agrees  that  if  any  suit  action,  or  the  like,  for 
alleged  infringement,  is  instituted  by  any  third 
party  against  us  on  account  of  any  items  includ- 
ed in  this  order,  that  it  will  defend  any  and  all 
such  suits,  etc.,  and  protect  us  and  save  ua 
harmless  against  any  and  all  damages  or  ex- 
pense on  account  of  or  incident  to  any  litigation 
that  may  be  instituted  in  counection  witii  the 

Surcliase  by  us  of  any  items  included  in  this  or- 
er.  Unless  otherwise  agreed  by  us  in  writing, 
the  terms,  conditions,  etc.,  named  in  this  order 
covering  items  purchased,  will  govern  in  set- 
tlement for  same." 

In  this  plea  It  was  alleged  that: 

"After  said  machine  bad  been  delivered  by  the 
plaintiff  at  the  plant  of  tbe  defendant,  it  (the 
aefendant)_  received  notice  in  writing  ^m  the 
Pratt  Engineering  &  Machine  Company,  a  cor- 
poration, of  Atlanta,  Ga.,  advising  the  defendant 
that  the  said  machine  delivered  at  its  plant  by 
the  plaintiff,  as  aforementioned,  is  an  infringe- 
ment of  a  patent  owned  and  controlled  by  said 
Pratt  Engineering  &  Machine  Company."    ' 

And  It  was  alleged  that  the  defendant  was 
misled  and  deceived  by  plaintiff,  and  that: 

"The  plaintiff  has  placed  the  defendant  in  the 
position  as  having  hereafter  to  defend  a  suit  for 
infringement  for  use  by  the  defendant  of  the  ma- 
chine delivered  to  it  by  the  plaintiff." 

This  plea  nowhere  alleged  that  any  suit 
had  been  begun  or  was  threatened  against 
defendant  by  the  Pratt  Engineering  &  Ma- 
chine Company,  or  that  tbe  plaintiff  was  in- 
solvent and  not  able  to  protect  It  under  tbe 
special  guaranty  contract  above  quoted. 
The  fact  that  Pratt  Engineering  &  Machine 
Company  bad  brought  suit  against  plaintiff, 
and  had  notified  defendant  of  that  fact, 
would  be  no  defen.se  to  the  action  in  the  In- 
stant case.  There  must  be  eviction  of  the  pur- 
chaser, or  what  is  equivalent  thereto,  to  de- 
feat the  claim  of  tbe  seller. 

"Mere  notice  by  a  third  party  of  his  claim 
that  an  article  purchased  infringes  a  patent 
owned  by  him  is  not  of  itself  an  eviction  of  the 
purchaser,  so  as  to  show  a  breach  of  the  seller's 
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Implied  warranty  of  a  right  to  use."    The  Elec- 
tron, 74  Fed.  689,  21  0.  O.  A.  12  O). 

[2]  2.  In  paragraphs  10  and  11  of  the  third 
plea,  defendant  alleged  that  by  reason  of  an 
explosion  It  was  forced  to  shut  dovrn  its  mill 
for  ten  days ;  and  it  asked  to  be  allowed  to 
recover  by  way  of  recoupment  ?100  per  day, 
"which  was  the  net  profit  being  earned  up  un- 
til the  time  of  the  wreckage  of  said  machine, 
and  which  was  the  net  profit  which  it  did 
earn  immediately  upon  the  installation  of 
the  machine  which  it  was  necessary  to  in- 
stall to  take  the  place  of  the  inferior  machine 
which  was  destroyed  and  whidi  was  pur- 
chased from  plaintiff."  These  paragraphs 
were  properly  stricken. 

"The  current  profits  of  a  going  manufacturing 
concern  are,  as  a  general  rule,  too  uncertain  to 
form  the  basis  of  an  award  of  damages  for 
breach  of  contract  affecting  the  operation  of  the 
plant"  Harper  Furniture  Co.  v.  Southern  Ex- 
press Co.,  148  N.  O.  87,  62  S.  E.  145,  30  U  R. 
A.  (N.  S.)  483,  128  Am.  St.  Rep.  588  (1). 

In  Thornton  St  Warren  t.  Cordell,  8  Oa. 
App.  688,  70  S.  El  17,  it  was  held: 

"The  proper  measure  of  the  damages  charge- 
able to  one  who  failed  to  comply  with  a  con- 
tract to  repair  a  boiler,  by  reason  of  which 
the  owner  of  the  boiler  was  prevented  in  whole 
or  in  part  from  operating  his  ginnery,  is  the 
rental  value  of  the  ginnery  as  a  whole,  or  the 
rental  value  of  such  a  portion  of  the  machinery 
as  the  defendant's  breach  of  the  contract  put  out 
<rf  operation.  An  estimate  of  probable  receipts 
from  the  ginnery,  based  upon  the  actual  receipts 
for  the  previous  years  and  the  usual  charge  per 
bale  for  ginning,  though  admissible  because  il- 
lustrative, does  not  constitute  a  proper  measure, 
because  it  does  not  take  into  consideration  the 
necessary  expense.  And  damages  thus  estimated 
are  too  remote  for  recovery,  not  only  because 
subject  to  contingencies  in  the  operation  of  the 
plant,  which  cannot  be  foreseen,  but  also  be- 
cause neither  the  character  of  the  crop  nor  the 
number  of  bales  which  may  be  carried  to  the 
particular  gin  in  question  can  be  foreseen,  or 
naturally  be  supposed  to  be  within  the  contem- 
plation of  the  parties  when  entering  the  con- 
tract- 
See,  also^  Hall  ▼.  Case  Threshing  Machine 
Co.,  11  6a.  App.  840,  76  S.  Ei  697. 

Profits  that  can  be  recovered  in  cases  like 
the  Instant  one  are  such  only  as  "can  be 
proved  to  be  directly  due  to  the  breach,  ea- 
tirely  dependent  npon  it,  and  the  amount  Is 
absolutely  fixed  and  certain,  and  the  dam- 
ages sought  were  within  the  contemplation 
of  the  parties."  "In  an  action  for  breach 
of  contract,  ttie  party  committing  the  breach 
Is  liable  only  for  such  losses  as  would  nat- 
urally and  probably  be  in  the  contemplation 
of  the  parties  at  the  time  of  making  the 
contract"  Tompkins  r.  Monticello  Oil  Co. 
(C.  C.)  153  Fed.  817. 

It  occnrs  to  us  that  the  striking  of  these 
two  paragraphs  from  the  plea  is  amply  au- 
thorized by  sections  4394  and  4395  of  the 
Civil  Code  of  1910. 

[3]  3.  There  was  no  error  in  admitting  the 
letter  referred  to  in  the  first  paragraph  of 
the  amendment  to  the  motion  for  a  new  trial. 
It  was  offered  as  a  whole,  and  parts  of  it 
are  clearly  admissible.  Desverges  v.  Mar- 
chant,  18  Ga.  App.  249,  89  S.  E.  221  (2); 


Blrmingbam  Lumber  Co.  ▼.  Brlnson  &  Son, 
94  Ga.  617,  20  S.  Bi  437  (1). 

[4]  4.  The  second  gronnd  of  the  amend- 
ment to  the  motion  for  a  new  trial  complains 
in  a  general  way  of  the  diarge  of  the  court. 
but  does  not  point  out  the  alleged  «Tor8 
therein  with  sufficient  deflnlteness.  The 
charge,  according  to  the  statement  in  this 
ground,  covered,  "in  a  general  way,  the  con- 
tentions of  the  defendant"  If  more  eq^edflc 
instructions  were  desired,  they  should  have 
been  embodied  in  a  proper  written  request 
and  presented  to  the  judge  before  the  Jury 
retired.  Mills  v.  Sanders,  16  Ga.  App.  298, 
85  S.  B.  207  (2);  Moultrie  Compress  Co.  ▼. 
Byrom  Cottwi  Company,  13  Ga.  App.  617,  T» 
S.  E.  589  (1);  Smith  v.  Bibb  Mfg.  Co.,  112 
Ga.  680,  37  S.  E.  861 ;  Odmn  v,  Rutledge,  16 
Ga.  App.  350,  86  S.  E.  361  (3). 

[5]  5.  The  third  ground  of  the  amendment 
to  the  motion  for  a  new  trial  complains  that 
the  court  failed  to  charge  the  Jury  as  to  the 
law  relating  to  partial  faUnre  of  considera* 
tion,  alleging  that: 

"The  jury,  under  the  evidence,  was  author- 
ized to  consider  the  value  of  the  property  wbidt 
was  not  shipped  away,  in  connection  with  tb» 
plea  of  total  failure  of  consideration." 

It  is  well  settled  that: 

"A  plea  of  total  failure  of  considerBtion  in- 
cludes within  its  terms  the  defense  of  partial 
failure  of  consideration ;  but  the  defendant  can 
have  no  abatement  from  the  purchase  price  on 
account  of  a  partial  failure  of  consideratioii. 
unless  he  furnishes  to  the  jury  sufficient  data  to 
enable  them  to  estimate  with  reasonable  certain- 
^  the  amount  of  the  abatement"  Crouch  & 
Son  V.  Spooner  et  at,  9  Ga.  App.  696,  72  S.  B. 
61 ;  Central  of  Georgia  Ry.  Co.  v.  Borland,  12 
Ga.  App.  729,  78  S.  B.  362(1);  Homsby  ▼. 
Butts,  fe  Ga.  eW,  11  S.  B.  846;  Morgai  v. 
Prlntup  Brothers  &  PoUard,  72  Ga.  08(2); 
Gner  v.  Enterprise  Stone  Co.,  126  Ga.  17,  64 
S.  E.  806. 

"The  rule  is,  however,  that  a  defendant  may 
plead  total  failure  of  consideration,  and  under 
it  submit  proof  of  partial  failure;  but,  if  th« 
proof  does  not  establish  a  total  failure,  the  de- 
fendant must  then  introduce  enough  proof  to 
show  how  far  the  consideration  has  failed  and 
how  much  loss  has  been  occasioned  by  the  fail- 
ure, to  justify  the  jury  in  fixing  upon  some 
definite  amount  before  there  can  be  any  reduc- 
tion in  the  verdict  from  the  full  sum  stated  in 
the  note.  We  do  not  mean  to  say  that  this 
proof  must  estabUsb  the  damage  with  arithmet- 
ical accuracy,  but  there  must  be  such  proof  as 
to  furnish  a  reasonable  basis  tor  the  action  at 
the  jury  when  it  comes  to  the  question  of  abat- 
ing the  purchase."  Pidcock  v.  Crouch,  7  Oa. 
App.  302,  66  S.  B.  071. 

In  the  case  of  Myers  v.  Philip  Carey  Ca, 
17  Ga.  App.  536,  87  S.  B.  825.  it  is  said: 

"While  a  plea  of  total  failure  of  consideration 
includes  a  plea  of  partial  failure  of  considera- 
tion, yet  when,  as  in  this  case,  the  jury  are 
not  given  any  data  from  which  they  could  re- 
duce the  full  amount  of  the  contract  price,  a  ver- 
dict allowing  the  defendant  the  benettt  of  a  par- 
tial failure  of  consideration  would  be  unauthor- 
ized." Stimpson  Specialty  Co.  v.  Parker,  10 
Ga.  App.  295,  73  S.  E.  412;  Clegg-Ray  Co.  v. 
Indiana  Scale  &  Tnick  Co.,  125  Ga.  558,  54  S 
S.  E.  538:  Hinkle  v.  Burt,  94  Ga.  506,  19  S. 
E.  828. 

To  support  the  plea  of  total  failure  of  con- 
Blderatiou  in  this  suit  It  would  be  necessary 
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for  the  defendant  to  show  that  the  "Regnlus 
metal  exhauster"  was  entirely  worthless;  and 
the  court  would  not  be  authorized  to  charge 
partial  failure  of  consideration,  in  the  ab- 
sence of  any  data  showing  that  tl»,e  exhaust- 
er, as  such,  was  of  some  value.  After  the 
machinery  was  torn  to  pieces,  evidence  as  to 
the  value  of  a  part  thereof  would  not  au- 
thorize the  charge  of  partial  failure  of  con- 
sideration of  the  entire  machine.  There  is 
no  proof  that  this  exhauster  was  worth  less 
than  the  contract  price.  There  was  some 
evidence  as  to  the  value  of  the  detached 
parts  of  It,  In  the  testimony  of  the  president 
of  the  Consolidated  Phosphate  Company,  as 
follows: 

"This  piece  that  they  are  claiming  was  not 
shipped  beck  was  just  a  stool  like,  which  It 
stood  on.  It  was  worth  between  $25  and  $50, 
I  suppose;  not  over  that,  anyway.  I  was  in- 
structed by  the  Sturtevant  people  to  return 
it  aft^  the  machine  was  broken. 

There  was  some  testimony  of  M.  S.  Leon- 
ard In  reference  to  the  value  of  "the  sub- 
base,  pedestal,  bearings,  pulleys  and  shafts, 
and  the  value  of  regains  metal,"  but  nothing 
to  Indicate  that  these  articles  were  left  In 
the  possession  of  the  Consolidated  Phosphate 
Company.  Indeed,  C.  E.  Lafrage,  who  was 
superintendent  of  the  phosphate  plant,  testi- 
fied: 

"Mr.  Basbinski  instructed  me  to  pick  these 
parts  ap  and  ship  the  whole  business  back  to 
the  company.  I  don't  remember  that  we  kept 
any  part  of  it.  I  think  we  shipped  the  whole 
thing  back.  I  picked  up  all  the  parts  of  it  that 
I  could   find." 

It  wUl  thus  be  seen  that  there  is  no  suffi- 
cient data  from  which  a  reduction  could  be 
made  from  the  contract  price  of  the  exhaust- 
er, and  there  was  therefore  no  error  In  fall- 
ing to  charge  on  partial  failure  of  considera- 
tion. 

Judgment  affirmed. 

BROYOiS,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(»   Oa.   App.   606) 

NOBTHWESTERN  NAT.  INS.  CO.  v. 

SOUTHERN  STATES  PHOSPHATE  & 

FBRTIUZER  00.  (No.  8317.) 

(Court  of  Appeals  of  Geoipa,  Division  No.  2. 
July  19,  1917.) 

(Byllabvi  hy  the  Court.) 

1.  Irscrarck  ^=>115(2),  633  —  Fire  Irbub- 
AifCK— iNSUBASUi    iNXEBxar— Paooi^— RlSHT 

or  ASSIQNEE. 

In  a  snit  npon  a  polic;^  of  fire  insnrance,  it 
is  incumbent  upon  the  plaintiff  to  allege  in  his 
petition  that  the  property  destroyed  by  fire 
belonged  to  him,  or  that  he  had  some  insurable 
interest  therein,  at  the  time  of  the  fire.  Civil 
Code  1910,  {  2472;  Morris  v.  Imperial  Insur- 
ance Co.,  106  Ga.  461,  32  S.  E.  595(1);  1 
Cooley's  Insurance,  215,  216:  Hardwick  v.  State 
Insnrance  Co.,  20  Or.  547,  26  Pac.  840 ;  West- 
ern Assurance  Co.  v.  McCarty,  IS  Ind.  App. 
449.  48  N.  E.  265;  Dickerman  v.  Vermont  Mu- 
tual Fire  Insurance  Co.,  67  Vt.  99,  30  Atl.  808; 


Gustin  V.  Concordia  Fire  Insurance  Co.,  164  Mo. 
172,  64  S.  W.  178. 

(a)  It  necessarily  follows  that  where  the  peti- 
tion contains  no  such  allegation,  no  cause  of  ac- 
tion is  set  forth. 

(b)  An  assignment  of  the  policy  as  collateral 
security  will  not  enable  the  assignee  to  maintain 
an  action,  unless  it  is  sDeged  in  the  petition 
that  at  the  time  of  the  fire  he  had  an  interest  in 
the  property  insured.  Peabody  v.  Washington 
County  Mutual  Insurance  Co.,  20  Barb.  (N.  Y.) 
339:  Fowler  v.  New  York  Indemnity  Insur- 
ance Co.,  26  N.  Y.  422;  Bayles  v.  Hillsborough 
Insurance  Co.,  27  N.  J.  Law,  163. 

(c)  A  simple  contract  creditor,  without  a  lien, 
either  statutory-  or  contract,  without  a  jus  in 
re  or  a  jus  in  rem,  owning  a  mere  personal 
claim  against  bis  debtor,  has  no  insurable  in- 
terest in  the  property  of  the  debtor.  Creed  v. 
Sun  Fire  Office  of  London,  101  Ala.  522,  14 
South.  323,  23  L.  R.  A.  180,  46  Am.  St  Rep. 
134;  Foster  v.  Van  Reed,  6  Hnn  (N.  Y.)  821; 
Monroe  Building,  etc..  Association  ▼.  Liverpool, 
etc.,  Insurance  Co.,  50  La.  Ann.  1243,  1246,  24 
South.  238;  Bishop  v.  Clay  Fire  &  Marine  In- 
surance Co.,  49  Conn.  167. 

[Ed.  Note.— For  other  cases,  see  Insnranoe, 
Cent  Dig.  ii  140,  177,  1694.] 

2.  INSUBAKCE    ®=»213,    581— FlBX    TirBTTRAROS 

— MoBTGAOB  Loss  Patablx  Clattsb— Inteb- 

EST  OF  MOBTGAOEE. 

In  a  policy  of  insurance  a  mortgage  loss  pay- 
able clause  which  contains  a  stipulation  to  pay 
a  named  mortgagee  to  the  extent  of  his  interest 
in  the  policy  does  not  amount  to  an  assignment 
of  the  policy,  but  is  a  provision  merely  that  the 
mortgagee  is  an  appointee  to  collect  the  insur- 
ance money  due  to  the  insured  in  case  of  loss, 
and  such  mortgagee  must  claim  in  the  right  of 
the  insured,  and  not  in  his  own.  Hartford  Fire 
Insurance  Ca  v.  Liddell,  130  Ga.  8,  13,  60  S. 
E.  104,  124  Am.  St  Rep.  157 :  Brunswick  Sav- 
ings Institution  v.  Commercial  Union  Insurance 
Co.,  68  Me.  313,  28  Am.  Rep.  56,  58 ;  Delaware 
Insurance  Co.  v.  Greer,  120  Fed.  916,  57  C.  O. 
A.  188,  61  L.  R.  A.  137,  130. 

(a)  The  language  in  the  "certificate  of  insur- 
ance" in  the  instant  case  is  in  some  respects 
analogous  to  a  mortgage  loss  payable  clause,  but 
it  is  obvious  that  the  holder  and  assignee  of 
tills  "certificate"  does  not  occupy  as  favorable 
a  position  as  the  mortgagee  to  whom  a  policy  is 
made  payable  "as  his  interest  may  appear," 
since  ita  such  a  clause  there  is  an  express  promise 
by  the  insurance  company  to  pay  to  the  mort- 
gagee, and,  in  addition,  suoh  mortgagee  has  an 
interest  in  the  property  insured,  to  the  extent  of 
his  mortgage. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  M  483,  1444-1447.] 

3.  CuerroMS  and  Usages  <s=38— Eleicent  of 
CoNTBACT  —  Custom  Contbavei^irq  Stat- 

TTTE. 
A  custom,  although  universal  in  a  particular 
locality,  which  contravenes  a  positive  statute, 
is  invalid,  and  does  not  become  part  of  .the  con- 
tract. Deadwyler  v,  Karow,  131  Ga.  227,  62  S. 
E.  172(2),  19  L.  R.  A.  (N.  S.)  197. 

(a)  Where  a  local  custom  contravenes  a  posi- 
tive statute,  before  it  can  become  part  of  the 
contract,  it  must  appear  that  the  party  sought 
to  be  bound  by  it  expressly  agreed  to  waive  his 
rights  under  the  statute.  Fleming  &  Bowles  v. 
King,  100  Ga.  449,  28  S.  E.  239(2). 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  IS  8-10.] 

4.  Insubance  «=»208  —  AflsiaNMEWT  —  Wbit- 

INQ. 

A  contract  of  insurance,  to  be  binding,  must 
be  in  writing.    Civil  Code  1910,  |  2470. 
(a)  An  assignment  of  such  a  contract  must 
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likewise  be  in  writing.  St.  PanI  Fire  &  Ma-' 
rine  Insurance  Co.  v.  Brunswick  Grocery  Co., 
113  Ga.  786,  39  S.  E.  483(3);  National  Fire 
Insurance  Co.  t.  Grace,  106  Ga.  264.  32  S.  E. 
100 ;  Hartford  Fire  Insurance  Co.  v.  Ainos,  98 
Ga.  533.  25  S.  E.  575. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  478.] 

5.  Bills  and  Notes  «=>165 — Notes  Subject 
TO  Tkbms  of  Contbact— Negotiability. 

A  note  which  on  its  face  is  subject  to  the 
terms  of  the  contract  between  the  maker  and  the 
payee  is  not  a  negotiable  instrument.  Hodges  y. 
Hall,  5  Ga.  163:  Fountaine  v.  Urquhart,  33  Ga. 
Supp.  184;  Corbett  v.  State,  24  Ga.  287;  Klota 
Throwing  Co.  v.  Manufaturers'  Commercial  Co., 
179  Fted.  813,  103  C.  G.  A.  805,  30  L.  R.  A. 
(N.  SJ  40;  American  Exchange  Bank  v.  Blanch- 
ard,  7  Allen  (Mass.)  333 :  30  L.  R.  A.  (N.  S.) 
40,  note;  4  Am.  &  Eng.  Enc.  of  Lew  (2d  Ed.) 
85. 

(a)  The  "certificate  of  insurance"  in  the  in- 
stant case  was  not  even  a  promissory  cote,  and 
as  it  shows  on  its  face  that  it  is  subject  to  the 
provisions  of  the  policy  of  insurance,  it,  a  for- 
tiori, is  not  a  negotiable  instrument,  although  it 
is  so  denominated  in  the  "certificate"  itsell 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  416.] 

6.  FiBE  iNstJBANcB— Action  on  Policy. 

When  the  principles  of  law  stated  in  the 
preceding  notes  are  applied  to  the  pleadings  in 
the  instant  case,  it  appears  that  neither  the 
original  nor  the  amended  petition  set  forth  a 
cause  of  action,  and  that  the  court  erred  in 
overruling  the  general  demurrers  interposed 
thereto. 

7.  Other  QuxsTioNa 

The  ruUn^  in  the  preceding  note  being  con- 
trolling in  this  case,  it  is  unnecessary  to  pass 
upon  the  question  as  to  whether  the  petition 
was  sabject  to  the  special  demurrers  filed. 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  Southern  States  Phosphate 
&  Ffertiliaer  Company  against  the  Northwest- 
em  National  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  original  petition  was  as  follows: 
"State  of  Georgia,  Richmond  County. 

"In  the  Superior  Court  of  Said  County.  The 
petition  of  Southern  States  Phosphate  &  Fertil- 
izer Company,  a  corporation,  shows  that  the 
Northwestern  National  Insurance  Company  is 
indebted  to  it  in  the  sum  of  $2,000,  besides  in- 
terest, arising  on  the  following  state  of  facts: 

"(1)  lie  defendant  insurance  company  is  a 
corporation  organized  nnder  the  laws  of  the  state 
of  Wisconsin,  and  having  an  agency  and  place 
of  doing  business  in  the  city  of  Augusta,  in  said 
county. 

"(2)  Petitioner  shows  that  the  defendant  com- 
pany made  in  writing  a  policy  of  fire  insurance 
to  Luke  &  Fleming,  a  partnership  doing  the  busi- 
ness of  cotton  factors  in  the  city  of  Augusta. 
That  said  policy  bears  the  number  of  506,  and  is 
dated  September  26,  1915,  and  stipulates  that  in 
consideration  of  an  annual  premium  of  $42,  the 
said  Luke  &  Eleming  is  thereby  insured  until 
the  25th  day  of  September,  1916,  to  the  amount 
of  $2,000  against  direct  loss  or  damage  by  fire 
to  cotton  in  bales  while  contained  in  the  rear  of 
the  one-story  metal  roof  building,  situated  on  the 
east  side  of  Eighth  street.  No.  116  in  the  city 
of  Augusta,  Ga.,  and  known  as  block  No.  1. 

"(3)  Petitioner  alleges  that  on  October  20, 
1915,  and  while  the  aforesaid  policy  of  fire  in- 


surance was  in  fall  force  and  effect,  fbe  defend- 
ant company,  by  its  authorized  axents  at  Au- 
gusta, 6a.,  to  wit:  Timberlake  &  Eve,  with  the 
authority  and  consent  of  the  defendant  compa- 
ny, so  to  do,  executed  and  delivered  a  written 
certificate  of  fire  insurance  npon  said  policy,  to 
the  said  Luke  &  Fleming,  the  insured  as  afore- 
said, said  certificate  of  insurance  being  in  words 
and  figures  as  follows,  to  wit:  'No.  506.  Certifi- 
cate of  Fire  Insurance.  $2,000.00.  Augusta, 
Ga.  Oct.  26,  1915.  This  certifies  that  r>alte 
&  Fleming   have  with   Northwestern  National 

Ins.  Co.  under  policy  No.  506    Entry to 

the  amount  of  two  thousand  dollars  on  cotton  in 
bales,  while  contained  in  the  rear  of  the  one- 
story  brick  metal  roof  building  situated  on  the 
east  side  of  Eighth  street.  No.  116,  in  Augusta, 
Ga.,  and  known  as  block  No.  1,  sheet  No.  16, 
terminating  25th  day  of  September  1916,  at 
noon.  Loss,  if  any,  in  conformity  with  the 
conditions  of  said  policy,  to  be  adjusted  with 
and  payable  to  assured  or  order  only  on 


presentation  of  and  surrender  of  this  certificate. 
Not  valid  until  countersigned  by  the  author- 
ized agent  at  Augusta,  Georgia.  Countersigned 
at  Augusta,  Ga.,  this  26th  day  of  October,  1915. 
Timberlake  &  Eve,  General  Insurance  Agents, 
Augusta,  Georgia.  [Signed]  Timberlake  &  Kve. 
Agents.'    Itidorsed  on  back:   'Luke  &  Fleming.' 

"(4)  Petitioner  alleges  that  at  and  before  the 
time  the  aforesaid  certificate  of  insurance  w^as 
issued,  it  was  the  universal  practice  of  fire  in- 
surance companies  in  Augusta,  Ga.,  including 
the  defendant  company,  writing  policies  of  fire 
insurance  for  cotton  factors  upon  cotton  held  or 
stored  in  said  cdty  of  Augusta  by  them,  to  issue 
to  the  insured,  at  their  request,  upon  valid  and 
subsisting  policies  of  fire  insurance,  certificates 
of  insurance  in  substance  substantially  like  that 
certificate  set  out  in  paragraph  3  hereof,  the 
purpose  and  intent  of  both  insurer  and  insured 
m  issuing  and  accepting  such  certificates  of  in- 
surance being  that  such  certificate  of  insurance 
should  stand  for  and  in  lieu  of  the  policy  upon 
which  it  was  issued,  and  might  be  pledged,  trans- 
ferred and  assigned  by  indorsement  and  delivery. 
It  was  furthermore  the  universal  practice  vrith 
respect  to  such  certificates  of  insurance  that  no 
valid  or  subsisting  policy  of  insurance  upon 
which  a  certificate  of  insurance  was  issued  and 
outstanding  would  be  accepted  for  cancellation, 
or  canceled  fay  the  insurance  company  issuing 
the  same,  nor  settlement  thereof  made  with  or 
for  the  insured  therein,  without  the  surrender  to 
the  insurance  company  of  the  outstanding  certifi- 
cate of  insurance  by  or  for  the  legal  holder 
thereof,  which  said  customs  became  and  were  a 
part  01  the  certificate  of  insurance  issued  by 
said  defendant  company  to  said  Luke  &  Fleming, 
wiUi  a  full  knowledge  of  said  customs. 

"(5)  Petitioner  alleges  that  on  the  26th  day  of 
October,  1915,  the  said  Luke  &  Fleming  as- 
signed and  transferred,  by  their  written  indorse- 
ment, and  delivered  the  aforesaid  certificate  of 
fire  insurance  to  it  as  collateral  security,  for  an 
indebtedness  of  said  Luke  &  Fleming  to  petition- 
er amounting  to  $20,000. 

"(6)  Petitioner  shows  that  on  March  22,  1916, 
there  was  contained  and  stored  in  the  premises 
described  in  said  certificate  of  fire  insurance  696 
bales  of  cotton,  insured  by  the  defendant  com- 
pany by  its  fire  insurance  policy  aforesaid 
against  loss  or  damage  by  fire,  to  the  amount  ot 
$2,000. 

"(7)  That  all  of  said  cotton  was  totally  de- 
stroyed by  fire  on  the  22d  day  of  March,  1916, 
and  was  then  of  the  value  of  $41,894.93. 

"(8)  Petitioner  avers  that  at  the  time  of  the 
destruction  by  fire  of  the  cotton  aforesaid,  and 
while  petitioner  was  the  legal  holder  of  said  cer- 
tificate of  fire  insurance  as  collateral  security  as 
aforesaid,  the  said  Luke  &  Fleming  were  indebt- 
ed to  it  in  a  sum  in  excess  of  $2,000  upon  the 
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original  indebtedness,  which  said  certificate  of 
insorance  waa  transferred  to  it  to  secure,  and 
that  the  indebtedness  of  said  Luke  &  Fleming  to 
petitioner  upon  said  original  debt  is  still,  at  the 
time  of  bringing  this  suit,  in  excess  of  said 
sum  of  $2,000. 

"(9)  Petitioner  shows  that  due  notice  of  said 
loss,  with  proofs  of  the  same  in  accordance  with 
the  requirements  of  the  aforesaid  policy  of  fire 
insurance,  were  duly  furnished  to  said  defend- 
ant company  on  May  9,  1916,  by  said  Luke  & 
Fleming,  on  behalf  of  petitioner. 

"(10)  Petitioner  shows  that  on  the  22d  day  of 
August,  1916,  it  gave  written  notice  to  the  de- 
fendant company  that  it  then  was  the  legal  hold- 
er of  said  certificate  of  insurance,  and  that  it 
was  entitled  to  be  paid  the  amount  stipulated  in 
said  policy  of  fire  insurance,  to  wit,  the  sum 
of  $2,000,  and  accordingly  demanded  payment 
by  the  defendant  company  to  it  of  said  sum. 

"(11)  Petitioner  arers  that  the  original  policy 
of  fire  insurance  issued  bj;  the  defendant  com- 
pany as  aforesaid  to  the  said  Luke  &  Fleming  is 
not  in  ita  possession,  custody,  or  control,  but 
that  the  same  was,  by  the  mutual  mistake  of  the 
said  Luke  &  Fleming,  who  had  and  held  the 
same,  and  Timberlake  &  'Eve,  defendant's  agents, 
delivered  to  Timberlake  &  Eve,  at  Augusta,  Ga., 
the  agents  of  the  defendant  insurance  company, 
without  the  knowledge  or  consent' of  petitioners, 
and  while  the  aforesaid  certificate  of  fire  insur- 
ance was  outstanding  and  in  their  lawful  cus- 
tody acquired  by  them  and  then  being  held  by 
them  in  the  manner  and  form  hereinbefore  al- 
leged. 

"(12)  That  it  is,  for  the  reasons  set  out  in  the 
foregoing  paragraph,  not  in  the  power  of  peti- 
tioner to  attach  a  copy  of  said  original  policy  of 
fire  insurance  to  this  its  petition,  nor  to  make 
accurate  extracts  therefrom  wherever  pertinent 
to  this  petition. 

"(13)  Petitioner  shows  that  the  defendant  com- 
pany was  bound  by  the  terms  of  said  policy  to 
pay  to  petitioner,  as  the  legal  holder  of  said 
certificate  of  insurance  issned  thereupon,  the 
amount  of  said  loss  within  60  days  thereafter, 
and  although  60  days  had  elapsed,  said  defend- 
ant has  not  paid  the  same,  nor  any  part  thereof, 
and  still  owes  the  same,  to  wit,  the  sum  of 
12,000,  and  therefore  petitioner  brings  this  ac- 
tion. 

"Wherefore  petitioner  prays:  First,  that  the 
defendant  company  be  required  to  produce  the 
original  policy  of  fire  insurance  issued  by  it 
to  said  Luke  &  Fleming,  upon  which  said  cer- 
tificate of  fire  insurance  was  issued  as  aforesaid, 
and  have  the  same  in  court  subject  to  petition- 
er's inspection  and  use.  Petitioner  prays,  fur- 
ther, that  process  may  issue  directed  to  the  de- 
fendant company,  requiring  it  to  be  and  appear 
at  the  superior  court  of  said  county  to  be  held 
on  the  third  Monday  in  September,  1916,  to  an- 
swer your  petitioner's  complaint." 

The  amendment  to  tiie  petition  merely  add- 
ed, in  an  exhibit,  a  copy  of  the  face  of  the 
policy  of  flre  insurance,  "including  all  stipu- 
lationa  thereof  embraced  in  that  part  of  said 
policy  which  precedes  the  signature  of  the 
company's  officers  by  whom  said  policy  was 
executed." 

Slade  &  Swift,  of  Columbus,  for  plaintiff  in 
error.  Callaway  A  Howard,  of  Augnsta,  for 
defendant  in  error. 

BROTLES,  P.  3.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(20  Oa.  App.  501) 

PENINSUL.VR  NAVAL  STORES  CO.  t. 

STATE.  (No.  8311.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1917.) 

(Svttabtu  iy  the  Oowrt.) 

1.  AnXTI/TEKATION    9a»7    —    I>E0I.ABATI0n     IN 

FoBFKrruBB  Pbookxding — SuFiTciERor. 
A  declaration  in  attachment,  filed  under 
section  1823  et  seq.  of  the  Civil  Code  of  1910, 
alleges  with  sufficient  definiteness  the  defend- 
ant%  knowledge  of  the  adulteration  of  spirits 
of  turpentine,  when  it  follows  the  language  of 
section  1824  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Adulteration, 
Cent  Dig.  {§  16-18.] 

2,  Tkial   ®=>331— VKBDICT— CoNBTBTJCnON. 

"Verdicts  are  to  have  a  reasonable  intend- 
ment, and  are  to  receive  a  reasonable  con8tnM> 
tion,'  and  "where  a  verdict  may  by  a  reason- 
able construction  be  understood,  and  a  legal 
judgment  entered  thereon,  it  is  sufficient" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ^  788.] 
a.  SviDEHCK    «=»11S(2)-'"Mabkkt  Pbicb"— 

Sales. 
"The  market  price  of  a  commodity  is  the 
actual  price  at  which  it  is  commonly  sold.  The 
price  may  be  fixed  by  sales  in  the  market  at  or 
about  that  time.  If  no  sales  can  be  shown  on 
the  day,  due  recourse  may  be  had  to  sales  be- 
fore or  after  that  day,  and  for  that  inquiry  a 
reasonable  range  in  point  of  timo'is  allowed." 

[Ed.  Note.— E>>r  other  cases,  see  Evidence, 
Cent  Dig.  H  2C0,  260%,  261. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Market  Price.] 
4.  Appkal  and  Ebbor  «=1048(2),  1052(5)  — 

Evidence  ®=»542— Pboceedino  to  Fobfeit. 
There  was  nothing  harmful  to  the  plaintiff 
in  error  in  any  of  the  rulings  on  the  admis- 
sion of  evidence,  complained  of  in  the  tenth, 
eleventh,  and  twelfth  grounds  of  tho  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4140,  4175;  Evidence, 
Cent  Dig.  i  23S6.] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Information  by  the  State  of  Georgia  to  for- 
feit a  certain  lot  of  spirits  of  turpentine, 
claimed  by  the  Peninsular  Naval  Stores  Com- 
pany, wlilch  Intervened,  filed  plea  and  an- 
swer to  declaration,  and  gave  tiond.  Judg- 
ment against  claimant,  and  it  brings  error. 
Affirmed. 

Hitch  &  Denmark  and  John  O.  Kennedy, 
all  of  Savannah,  for  plalntllT  in  error.  Wal- 
ter C.  Hartrldge  and  Bouban  &  Herzog,  all  of 
Savannah,  for  the  State, 

BLOODWORTH,  J.  [1]  Under  section 
1823  et  seq.  of  the  Civil  Code  of  1910,  the  so- 
licitor general  of  the  Eastern  circuit  filed  in- 
formations in  the  name  of  the  state  of  <3teor- 
gla  for  the  purpose  of  having  two  lots  of 
spirits  of  turpentine,  one  containing  10  and 
the  other  68  barrels,  forfeited,  and,  after  the 
same  was  seized  under  attachment,  filed  a 
declaration  on  the  attachment.  The  spirits 
of  turpentine  was  claimed  by  the  Peninsular 
Naval   Stores   Company,   which   intervened. 
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filed  plea  and  answer,  and  gave  bond.  The 
defendant  moved  to  strike  paragraphs  1  and 
2  of  the  declaration.  This  motion  was  over- 
ruled, and  exceptions  ptodente  lite  were  filed. 
Upon  the  trial  of  the  case  the  Jury  returned 
a  verdict  against  the  defendant,  and  the 
case  Is  here  for  review. 

1.  Paragraphs  1  and  2  of  the  petition  eacli 
allege  that  the  defendant  knowingly  bad 
in  its  possession  a  certain  nnmber  of  barrels 
of  spirits  of  turpentine,  marked  "D.  G.  Co.," 
under  dato  of  February,  1913,  the  said  spir- 
its of  turpentine  being  stored  at  the  Sea- 
board Air  line  Naval  Stores  yard  in  Chat- 
ham county  for  sale,  consignment,  or  ship- 
ment, which  said  barrels  of  spirits  of  turpen- 
tine were  adulterated  without  being  marked 
on  the  outside  of  said  barrels  with  the  words 
and  in  tlie  manner  prescribed  by  the  act  of 
the  Legislature  of  the  state  of  Georgia,  ap- 
proved August  17,  1903  (Laws  1903,  p.  77). 
These  paragraphs  were  demurred  to— 
"upon  the  ground  that  the  same  do  not  allege 
with  sufficient  deflniteness  and  certainty  the  de- 
fendant's knowledge  of  the  adulteration  of  the 
spirits  of  turpentme  therein  described,  as  re- 
quired by  the  act  approved  August  17,  1908, 
and  codified  in  section  1S24  et  seq.  of  tho  Code 
of  Georgia  of  1910;  the  word  'knowingly'  as 
used  by  the  pleader  having  reference  apparently 
to  defendant's  knowledge  of  its  possession  of 
tho  turpentine,  ratber  than  to  defendant's 
knowledge  of  the  alleged  adulteration  of  said 
turpentine." 

There  was  no  error  in  refusing  to  strike 
these  paragraphs.  The  declaration  follows 
the  language  of  the  act  Civil  Code  1910,  { 
1823  et  seq.;  Brown  v.  State,  14  Ind.  App. 
24,  42  N.  B.  244;  Moeschke  v.  State,  14  Ind. 
App.  393,  42  N.  E.  1029,  1030. 

[2]  2.  The  Jury  returned  a  verdict  as  fol- 
lows: 

"We,  the  Jury,  find  for  the  plaintiff  against 
the  Peninsular  Naval  Stores  Company;  that  is 
to  say,  we  believe  that  the  turpentine  attached 
was  adulterated.  We  place  the  value  of  amount 
so  attached  at  3,600  gallons  at  26  cents  per 
gallon  market  price  at  that  date.  We  estimate 
the  amount  at  $936.  Henry  G.  Greene,  Fore- 
man." 

Thereafter  defendant  filed  a  motion  in  ar- 
rest of  Judgment  and  a  motion  to  set  aside 
the  verdict,  the  grounds  of  said  motions  be- 
ing that  the  verdict  was  too  uncertain  and 
indefinite  to  form  any  legal  t)asis  for  Judg- 
ment ;  that  the  same  was  not  a  legal  finding 
on  the  facts,  and  was  not  responsive  to  and 
did  not  cover  the  issues  raised  by  the  plead- 
ings. The  plaintiff  filed  a  motion  to  reform 
the  verdict,  to  which  objections  were  made 
by  defendant  These  three  motions  will  be 
treated  together.  If  the  verdict  as  rendered 
is  a  good  and  valid  one.  It  settles  the  ques- 
tions raised  by  the  three  motions.  Under 
the  avll  Code  1910,  {  5927: 

"Verdicts  are  to  have  a  reasonable  intend- 
ment, and  are  to  receive  a  reasonable  construc- 
tion," 

In  Williams,  Mmie  &  Co.  v.  Brown,  Sher- 
iff, 67  Ga.  804,  the  fourth  taeadnote  Is  as  fol- 
lows: 


"Where  a  verdict  may,  by  a  reasonable  con- 
struction, b6  understood,  and  a  legal  judgment 
can  be  entered  thereon,  it  is  sufficient" 

See,  also,  Monk-Sloan  Supply  Go.  r.  Quit- 
man Oil  Co.,  10  Ga.  App.  390  (1),  73  S.  B. 
CE2. 

The  last  paragrapli  of  the  petition  in  tlUa 
case  is  as  follows: 

"That  the  plaintilt  alleges  the  value  }f  said 
spirits  of  turpentine  to  be  the  sum  of  $1,500, 
which  amount,  together  with  costs  of  said  pro- 
ceedings, he  prays  a  Judgment  may  be  recover- 
ed against  said  Peninsular  Naval  Stores  Com- 
pany as  principal  and  said  United  States  Fi- 
delity &  Guaranty  Company  as  security." 

Applying  the  rule  laid  down  in  tlie  Wil- 
liams Case  Just  quoted,  in  the  light  of  the 
Code  section  supra  and  the  pleadings,  we 
are  convinced  that  the  verdict  can  be  easily 
understood,  and  a  legal  Judgment  entered, 
thereon.  The  verdict  clearly  means  what  It 
states  after  bdng  reformed,  that  is: 

"We,  the  jury,  find  for  the  plaintiff  against 
the  Peninsular  Naval  Stores  Company  •  •  • 
the  sum  of  $93&" 

"A  canon  of  construction  often  applied  to 
verdicts  is  that  all  surplusage  may  be  disre^rd- 
ed.  The  maxim  'Utile  per  inutile  non  vitiatur,' 
saves  a  verdict  from  the  taint  of  any  ambiguity 
or  uncertainty  brought  about  by  rejectable  sur- 
plusage." Monk-Sloan  Co.  v.  Quitman  Oil  Co., 
10  Ga.  App.  390,  73  S.  B.  522. 

See  Southern  Railway  Ga  t.  Oliver,  1  Ga. 
App.  734,  68  S.  E.  244;  Geer  v.  Thompsoa, 
4  Ga.  App.  756  (3),  62  S.  E.  500.  While  tbe 
words,  "that  is  to  say,  we  believe  that  tbe 
turpentine  attached  was  adulterated,"  add 
nothing  to  the  verdict  their  insertion  does 
not  render  it  invalid,  and  they  can  be  strick- 
en from  the  verdict  as  surplusage. 

The  verdict  in  this  case  covers  the  isBoes 
made  by  the  pleading  as  shown  by  the  prayer 
of  the  petition  above  quoted.  In  bis  order 
allowing  the  verdict  reformed  tbe  presiding 
Judge  said: 

"It  seems  to  me  that  the  verdict  not  only  is 

susceptible  of  being  put  in  proper  shape,  but 
is  questionable  if  it  even  needs  reforming. 
The  finding  of  the  jury  was  certainly  against 
the  defendant  and  the  sum  named  is  lieyond 
doubt" 

From  this  order  of  the  Judge  it  appears 
that  no  objection  was  urged  to  tbe  insertion 
of  the  name  of  tbe  surety  in  tbe  verdict  We 
do  not  tblnk  there  is  any  question  as  to  tbe 
verdict  as  rendered  being  legal  and  definite; 
and  therefore  tbe  Judge  did  not  err  in  refus- 
ing to  arrest  tbe  Judgment  or  set  it  aside, 
and  no  injury  resulted  from  "reforming**  the 
verdict 

[3]  3.  When  read  in  connection  with  the 
entire  charge,  tbere  is  no  error  In  any  of  the 
excerpts  complained  of. 

We  need  not  refer  to  grounds  6,  6, 7,  and  8 
of  tbe  motion  for  a  new  trial.  In  tbe  ninth 
ground  of  the  motion  it  is  alleged  that  tbe 
court  erred  in  charging  the  Jury  as  follows: 

"If  you  should  find  for  the  plaintiff,  you  would 
ascertain  first  what  value,  if  any,  has  been 
shown.  Take  the  caso  and  cbnsider  it  and  see 
what  has  been  shown  as  to  the  value  of  this  staff 
at  the  time  it  was  seized,  what  was  tlie  market 


Digitized  by 


\^oogle 


G«.) 


TAULCIiAH  FALLS  RT.  00.  v.  STRlSLINa 


161 


valne  here.  If  then  was  ao  Hiarket  ralne  for 
it,  the  jory  eoold  consider  the  prices  obtained 
for  adulterated  atoS  by  the  sheriff  at  public 
•alfs." 

It  is  alleged  that  this  vraa  error  for  the 
reason: 

"That,  with  reference  to  the  value,  the  jury 
should  hare  been  restricted  to  the  proven  market 
value  of  adulterated  turpentine  at  the  time  and 
place  of  the  seiaure." 

Market  value  Is  the  price  established  by 
xrabllc  sales  in  the  way  of  ordinary  business, 
as  of  merchandise.  Sloan  v.  Balrd,  162  N.  Y. 
S27,  56  N.  E.  752-758 ;  Murray  T.  Stanton,  99 
Mass.  345-348.  The  market  price  of  a  com- 
modity Is  the  actual  price  at  which  it  Is  com- 
monly sold.  The  price  may  be  fixed  by  sales 
In  the  market  at  or  about  that  time.  If  no 
sales  can  be  shown  on  the  day,  due  recourse 
may  be  had  to  sales  before  or  after  that  day, 
and  for  that  Inquiry  a  reasonable  range  in 
point  of  time  is  allowed.  Douglas  t.  Mer- 
celes,  25  N.  J.  Eq.  144-147 ;  Beach  t.  Barltan 
and  D.  B.  B.  Co.,  37  N.  Y.  457.  If  there  Is  no 
market  price,  some  other  criterion  of  value 
must  be  adopted.  Atchison,  T.  &  S.  F.  K.  Co. 
V.  Stanford,  12  Kan.  354-380,  16  Am.  Rep. 
882.  Applying  the  above  rules,  it  will  be 
seen  that  there  was  no  error  In  the  charge 
complained  of  in  this  ground. 

[4]  4.  In  the  tenth  ground  complaint  Is 
made  that  the  court  eirred  in  allowing  the 
witness  King  to  testify  as  follows: 

"I  examined  both  lots  in  my  capacity  as  au- 
porvising  inspector  of  naval  stores.  I  found 
this  stuff  to  be  adulterated  with  kerosene  oil- 
mineral  oiL" 

This  was  not  error.  The  witness  qnalifled 
u  an  expert.  The  evidence  shows  that  be 
testified: 

"I  have  had  about  40  years'  experience  in  the 
naval  stores  and  turpentine  business  in  every 
cajpacit7  from  turpentine  operator  up  to  my  po- 
sition. I  have  been  distiller  and  producer,  and 
am  thoroughly  familiar  with  turpentine." 

Even  If  it  was  error  to  admit  this  testl- 
mooy.  Its  admission  could  not  have  been 
liarmful,  for  this  same  witness  testified, 
without  objection: 

"All  of  this  turpentine  was  adulterated  ex- 
ttpt  about  six  barrels;  I  think  upon  complete 
analysis  these  were  froe  from  adulteration. 
There  were  72  barrels  adulterated." 

X^ven  If  there  was  error  In  admitting  the 
testimony  of  King  and  Meldrim,  as  complain- 
ed of  In  the  eleventh  and  twelfth  grounds  of 
the  amended  motion,  It  could  not  have  been 
harmful  to  the  defendant,  for,  with  Oils  evi- 
dence out,  the  evidence  of  King  that  the  mar» 
ket  value  for  pure  spirits  of  turpentine  was 
abont  36  cents  a  gallon  at  that  time  was  In 
without  objection,  and  the  witness  Wilson 
■wore: 

"The  difference  between  the  market  value  of 
pare  spirits  of  turpentine  and  the  value  of 
adulterated  spirits  of  tQri>entine  is  from  eight 
to  ten  cents  a  gallon." 

Under  this  evidence,  the  smallest  price  per 
gallon  a  Jury  could  have  found  would  have 


been  amonnt  stbted  In  the  verdict,  to  wit,  26 
cents. 

In  connection  with  the  twelfth  groond  of 
the  motion,  the  plaintiff  In  error  urged  that: 

"The  witness  should  not  be  allowed  to  testify 
as  to  the  value  of  the  etuS  sold  at  other  times, 
and  his  testimony  should  be  confined  to  the 
market  value  of  this  particular  lot  of  turpentine 
at  the  time  it  was  seized." 

In  fixing  market  value  some  latltode  must 
be  allowed,  especially  as  to  articles  that  ars 
not  sold  dally  or  regularly  on  the  market. 
See  Douglas  v.  Merceles  and  Beach  v.  Barl- 
tan, supra. 

No  error  of  law  was  committed,  and  the 
evidence  authorized  the  verdict. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  oon- 
cor. 


(20    Oa.    App.    361) 
TAIIiUIAH  FALLS  BY.  COi  v.  STBIB- 
LlNG.    (No.  8082.) 

(Court  of  Appeab  of  Cieorgia,  Division  Now  1. 

June  27,  1917.    Rebeanng  Denied 

July  19.  1917.) 

(ByOaJtut  hy  tht  Court.) 

L  Dakaoes   iS=9l88(l>  —  Railboaos   <S=»453, 
480(2),   482a,  2)— FiBKS— Pkesumption   and 

BCRDKN  OF  PhoOF— KVIDKNCBI— SUKFICIBNCT. 

There  is  no  merit  in  the  general  grounds  of 
the  motion  for  a  now  trial,  as  the  evidence  suffi- 
ciently supports  the  verdict. 
.  [Eid.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  511;  Railroads,  Cent  Dig.  tS 
1657-1660,   1667,  1710,  1712,  1730-1733.] 

2.  Bailboads  «=»481(4)  —  Dauaqe  rsou 
Fob— Etidknob. 
The  court  did  not  err  in  admitting  in  evi- 
dence the  records  of  the  defendant  company 
showing  that  the  particular  locomotive  alleged 
to  have  caused  the  destruction  of  the  plainUff's 
propert7  on  the  occasion  named  in  the  petition 
was  the  same  engine  which  set  out  similar  fires 
in  the  same  lo<»lity  on  subsequent  occasions 
extending  over  a  number  of  months,  and  in  al- 
lowing testimony  as  to  such  subsequent  fires. 

(a)  The  evidence  was  admissible  to  rebut  testi- 
mony that  the  locomotive  in  question  was  equip- 
ped with  a  sound  standard  spark  arrester,  suffi- 
cient to  preclude  the  possibility  that  it  origi- 
nated the  fire  on  or  adjacent  to  tiie  right  of  way 
wldch  produced  the  Injury  for  which  damages 
were  sought. 

(b)  A  continuous  series  of  subsequent  fires  be- 
ing shown  to  have  been  communicated  or  caused 
by  the  same  engine  which  produced  the  fire  com- 
plained of,  evidence  as  to  such  fires  was  not  too 
remote  because  of  the  absence  of  proof  that  the 
condition  of  the  locomotive  or  its  machinery  and 
attachments  had  remained  the  same  in  all  par- 
ticulars throughout  tlie  entire  period.  The  rele^ 
vtcaej  of  the  more  remote  fires  may  have  been 
slight,  but  the  testimony  was  admissible  in  the 
absence  of  anything  to  even  suggest  that  the 
condition  of  the  machinery  had  altered  since 
the  date  of  the  fire  complained  of,  especially  in 
view  of  the  testimony  for  the  defendant  that  a 
standard  sp-ark  arrester  was  then  attached  to 
the  locomotive,  and  of  the  direct  testimony  of 
another  witness  that  on  that  particular  occa- 
sion the  engine,  though  alleged  to  have  been  thus 
equipped,  was  seen  to  emit  sparks  and  did  ac- 
tually set  out  fire  near  the  plaintifif's  property. 
This  testimony,  taken  together,  tended  to  indi- 
cate that  at  .least  the  condition  of  the  spark 
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amcter  remained  nnehanged  throughout  the 
entire  p&Tiod,  since  the  engine  emitted  sparka 
dniing  the  whole  time. 

[Ed.  Note.— For  other  caaea,  aee  Railroada, 
Cent  Dig.  i  1721.] 

3.  Appeal  and  Ebbor  «s>10(H(1)— Bsvnw— 
ExcEssrvB  Vebdict. 

There  ia  nothing  in  the  record  to  indicate 
that  the  verdict  was  influenced  by  bias  or  preju- 
dice, and,  since  there  waa  testimony  to  support 
the  Terdict,  it  cannot  be  considered  to  be  cxcea- 
siTe; 

[Ed.  Note.— XV>r  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  {  8044.] 

4.  Afpeai,  and  Ebbob  «=3216(1)— Motion  tob 
New  Tbiait— Request  fob  CHABax. 

In  the  absence  ot  any  timely  written  request, 
there  is  no  merit  in  tihe  ^unds  of  the  motion 
for  a  new  trial  complaining  that  the  court 
failed  to  give  in  cliarge  rules  for  estimating  the 

JtlaintlFs  damages,  and  failed  to  present  to  the 
ury  a  particular  contention  of  the  defendant 
[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  Si  627,  630.] 

Error  from  Superior  Court,  Habersbam 
County;  J.  B.  Jones,  Judge. 

Action  by  H.  M.  Stribling  against  the  Tal- 
Inlah  Falls  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

I.  H.  Sutton,  of  Clarkesvllle,  Sam  Kimzey, 
of  Cornelia,  and  Blanton  Fortson,  of  Athens, 
for  plaintiff  in  error.  J.  C.  Edwards  &  Son, 
«t  OlarkesTlUe,  for  defendant  In  error. 

WADH  C.  J.  [1]  1.  "To  authorize  a  plain- 
tUf  to  recover  damages  from  a  railroad  com- 
pany for  the  destruction  of  property  by  flre 
caused  by  the  running  of  its  locomotive,  It 
must  appear  that  such  damage  was  occasion- 
ed by  the  fault  or  negligence  of  the  company 
or  its  agents.  If,  without  more,  it  should 
be  shown  that  the  flre  was  occasioned  by  op- 
eration of  the  looomotiTe,  negligence  on  the 
part  of  the  company  would  be  presumed." 
Gainesville,  etc.,  R.  Co.  t.  Edmondson,  101 
Ga.  747,  20  8.  E.  218  (1). 

(a)  The  circumstances  in  proof  in  this  case 
were  sufficient  to  support  the  inference  that 
the  flre  which  destroyed  the  apple  orchard 
of  the  plaintiff  was  caused  by  the  running 
of  Its  locomotive  attached  to  the  particular 
train  distinguished  as  No.  12  in  the  petition, 
and  thus  created  a  presumption  of  negli- 
gence on  the  part  of  the  defendant 

(b)  It  is  true  that,  where  "the  evidence 
only  raises  a  suspicion  tbat  flre  was  com- 
municated to  the  property  destroyed  by 
the  passing  engine,  and  the  uncontradicted 
testimony  was  that  the  engine  was  In  good 
order  and  equipped  with  a  proper  spark  ar^ 
rester  In  good  condition"  (Gainesville,  etc. 
R.  Co.  V.  Edmondson,  supra),  no  legal  recov* 
ery  can  be  had  in  the  absence  of  any  evi- 
dence "that  in  the  handling  of  the  engine 
sparks  were  emitted  or  fire  thrown  there- 
from at  the  time,  before,  or  after  the  con- 
flagration for  which  damages  are  sought" 
But  in  this  case  there  was  direct  testimony 
from  one  witness  that  the  particular  loco- 


motive alleged  to  have  communicated  tbe  flre 
to  the  plaintiff's  property  did  in  fact  emit 
sparks  and  actually  set  fire  to  "grass  and 
broom  sedge  and  stuff"  on  the  railroad  right 
of  way  on  this  same  occasion  and  immediate- 
ly after  the  engine  had  passed  the  point 
where  the  plaintiff's  property  caught  fire 
and  within  a  short  distance  therefrom— 
"possibly  a  couple  of  hundred  yards." 
The  engineer  testified  as  follows: 
"When  I  passed  alone  there  [on  TehToaxj  17, 
1018,  the  date  of  the  fire]  I  saw  a  pile  of  tie* 
on  fire  on  the  right-hand  side  going  north  from 
Mrs.  Stribling's  places" 

On  cross-examination  he  testified: 
"I  didn't  set  out  any  fire  that  I  know  of.  I 
just  happened  to  see  the  smoke  from  the  ties 
that  day.  I  know  my  engine  didn't  set  out  that 
fire,  because  it  was  there  when  I  went  along. 
I  don't  think  the  wind  was  blowing  very  mu^ 
I  can't  say  positively  about  that" 

It  is  insisted  by  counsel  for  the  plaintiff 
In  error  that  this  testimony  amounted  to 
direct  and  positive  proof  that  the  locomotive 
did  not  in  fact  set  out  the  flre  from  which 
the  plaintiff  suffered,  and  that  the  circum- 
stantial evidence  supporting  the  inference 
that  the  flre  was  caused  by  sparks  from  this 
particular  engine  must  yield  to  this  uncon- 
tradicted and  positive  testimony  of  the  en- 
gineer to  the  contrary.  Tliis  contention  Is 
not  well  founded.  In  the  first  place,  the 
engineer  did  not  positively  deny  (except  by 
the  assertion  that  Ills  engine  was  equipped 
with  a  standard  spark  arrester  and  did  not 
emit  sparks  on  that  day,  which  assertion 
was  disputed  by  a  witness  for  the  plaintiff) 
that  his  engine  had  set  out,  or  may  bave 
set  out,  the  fire.  To  the  contrary,  he  said 
tbat  he  "did  not  set  out  any  flre  that  he 
knew  of;  and  though  he  added,  "I  know 
my  engine  didn't  set  out  that  fire,"  this  was 
a  mere  conclusion  or  opinion,  for  he  declared, 
as  bis  reason  for  so  stating,  that  "it  was 
there  when  he  went  along."  Other  evidence 
abundantly  shows  that  there  was  a  flre  in 
some  ties  along  or  near  tbe  railroad  track 
not  far  from  the  point  where  the  fire  began 
which  caused  the  damage,  and  this  fire 
may  have  been  the  flre  the  engineer  testified 
he  saw  when  he  iMissed.  At  all  events,  tbere 
was  other  testimony  from  which  the  Jury 
could  infer  that  the  fire  burning  the  old  rail- 
road ties  was  not  in  fact  the  fire  which  caus- 
ed the  damage.  Again,  It  seems  hardly  nec- 
essary to  suggest  tliat  the  engineer's  tes- 
timony that  he  did  not  set  out  the  fire  com- 
plained of  because  he  saw  fire  at  or  near 
this  point  when  he  went  along  did  not 
amount  to  testimony  that  the  flre  causing 
the  damage  to  the  plaintiff  did  not  Immedi- 
ately follow  the  passage  of  his  locomotive. 
Independently  of  the  fire  seen  by  the  engi- 
neer near  this  place.  The  engineer  did  not 
testify  that  the  flre  which  damaged  the 
plaintiff  was  burning  at  the  time  be  passed, 
but  only  that  he  saw  a  fire  burning  near  this  ' 
point    Of  course,  it  oould  not  be  expected 
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that  he  would  have  seen  the  fire  caused  by 
the  sparks  emitted  from  his  engine  In  pass- 
big,  unless  he  had  stopped  his  train  and  wait- 
ed until  a  blaze  thus  kindled  had  spread 
Bofficlmtly  to  be  visible  to  him  from  the  cab 
of  his  engine.  Certainly  his  testimony  that 
there  was  a  fire  at  or  near  this  point  does 
not  conclusively  show  that  his  engine  did 
not  produce  or  cause  another  flre  at  or  near 
the  same  point  which  broke  out  after  he 
had  gone,  and  consequently  without  his 
knowledge,  and  hence  this  testimony  at  best 
amounted  merely  to  a  conclusion  of  the  en- 
gineer, and,  in  view  of  the  dear  testimony 
of  another  witness  that  his  engine  did  on 
that  particular  day  and  near  that  particular 
point  emit  sparks  and  set  out  another  flre, 
oonld  not  be  considered  such  a  positive  de- 
nial that  Ills  locomotive  originated  the  fire 
saed  for  as  would  necessarily  overcome  the 
Inference  dedudble  from  the  drcumstances 
in  proof  that  his  locomotive  did  In  fact  cause 
this  flre. 

(c)  There  was  direct  testimony  that  335  ap- 
ple trees  were  destroyed  at  the  time  by  tlie 
fire,  and  that  140  had  since  died  from  its 
effects,  and  that  these  trees  were  nine  years 
old  and  were  worth  $X0  each  at  the  time 
th^  were  burned,  and  testimony  that  they 
were  "worth  anywhere  trom  $5  to  $10  eadi. 
•  *  •  They  are  worth  close  up  to  |10 
each."  This  testimony  amply  warranted  the 
verdict  for  $1,024. 

There  is  therefore  no  merit  in  the  three 
general  groonda  of  the  motion  for  a  new 
trial. 

[2]  2.  In  the  fourth  ground  of  the  motion 
for  a  new  trial  error  is  assigned  because  the 
court  required  the  defendant  to  produce  and 
admitted  in  evidence  Its  records  showing  the 
number  of  the  engine  which  pulled  its  train 
No.  12,  covering  a  period  from  January  1, 
1913,  to  July  21, 1014;  and  in  the  fifth,  sixth, 
aeventh,  eighth,  ninth,  tenth,  eleventh  and 
twelfth  grounds  of  the  motion  error  is  as- 
signed upon  the  admission  in  evidence,  over 
the  objection  of  the  defendant,  of  certain 
testiuKmy  that  the  engine  which  puUed  train 
No.  12  on  February  17, 1013,  did  on  February 
24,  March  3,  June  17,  June  18,  and  Novem- 
ber 21,  1913,  and  on  January  14,  April  e, 
April  27,  and  May  24,  1914,  emit  sparks 
whid)  originated  fires  in  the  immediate  lo- 
cality and  in  dose  proximity  to  the  point 
where  the  flre  originated  whicJi  destroyed  the 
property  of  the  plaintiff  on  February  17, 
1013.  This  evidence  was  objected  to  as  ir^ 
rdevant  and  Immaterial  because  it  was  not 
affirmatively  shown  that  the  condition  of  the 
engine  was  the  same  on  the  various  other 
dates  testified  about  as  it  was  on  February 
17,  1913, 

(a)  There  is  no  merit  in  the  ground  of  the 
motion  complaining  of  the  admission  of  the 
record  of  the  defendant  company,  which  was 
admissible  for  the  purpose  of  establishing 
that  the  engine  (No.  73)  which  some  drcum- 
ttancea  tended  to  show  caused  the  destruc- 


tive flre  of  February  17,  1913,  was  the  iden- 
tical entwine  which  had  caused  the  various 
other  flres  occurring  in  dose  succession  there- 
after, and  was  directly  in  rebuttal  of  the 
testimony  of  the  engineer  and  master  me- 
chanic of  the  defendant  company  that  said 
engine  73,  which  pulled  train  No.  12  on  Feb- 
ruary 17,  1913,  was  equipped  with  a  stand- 
ard spark  arrester,  wliicb  was  in  good  con- 
dition on  that  date,  and  which  would  pre- 
vent the  emission  of  sparks  large  enough  to 
do  damage  by  setting  flre  to  adjacent  objects. 
The  evidence  was  material  to  establish  the 
identity  of  the  engine  which  originated  the 
various  other  flres  with  that  of  the  engine 
which  caused  the  flre  complained  of,  and 
therefore  was  properly  admitted.  See,  in  this 
connection,  Aklns  v.  Georgia  BaUroad  & 
Banking  C!o.,  Ill  Ga.  815,  36  S.  E.  671,  where 
it  was  held  by  the  Supreme  Ckrart  that: 

"There  was,  rai  the  trial  of  an  action  against 
a  railroad  company  for  damages  alleged  to  have 
been  caused  by  setting  fire  to  the  plaintiCF's 
woods,  no  error  in  rejecting  evidence  warrant- 
ing an  inference  that,  shorUy  before  or  shortly 
after  the  day  upon  which  a  particular  fire  oc- 
curred, a  locomotive  of  the  company  had  tlirown 
out  sparks  from  which  straw  badbecome  ignit- 
ed; there  being  no  evidoiee  in  any  manner 
tending  to  show  that  this  locomotive  was  run 
on  the  day  in  question." 

The  converse-  would,  of  course,  l>e  true 
where  there  was  evidence  that  the  particular 
locomotive  which  had  caused  the  other  flrei 
was  the  same  locomotive  which  originated  the 
flre  and  caused  the  damage  sued  for.  See 
Southern  Pine  Co.  v.  Smith,  113  Ga.  «29,  633, 
88  S.  E.  960;  AtlanUc  Coast  Use  B.  Co.  v. 
McElmurray,  14  Ga.  Am>.  196,  200,  80  S.  B. 
680. 

(b)  Evidence  as  to  the  other  fires  set  by 
the  same  locomotive  when  drawing  train  No. 
12  on  various  dates  after  the  day  of  the,  in- 
Jury  for  which  the  plaintiff  sued  and  extend- 
ing from  that  date  to  May  24,  1914,  more 
than  a  year  thereafter,  where  the  particular 
engine  which  set  out  the  fire  Is  designated 
by  proof,  was  admissible  In  this  case,  though 
the  relevancy  of  the  more  remote  flres  testi- 
fied about  may  have  been  only  slight,  not- 
withstanding there  was  no  specific  testimony 
that  the  engine  was  in  the  same  condition  o£ 
repair  from  February  17,  1913,  to  May  24, 
1014. 

"Reasonable  latitude  must  of  course  be  al- 
lowed. The  purpose  of  such  proofs  would  l>e 
defeated  if  they  were  confined  to  tlie  exact  or 
precise  time  of  the  occurreoca  [Henderson  v. 
Phila.,  etc.,  R.  Co]  144  Pa.  461  |22  Atl.  851, 
16  L.  B.  A.  299,  2f  Am.  St.  Bep.  652].  It  has 
been  held  competent  to  show  that  coals  of  fire 
had  previously  been  dropped  or  been  found  on 
the  track  at  or  near  the  place  where  the  injury 
occurred.  10  R.  L.  22;  [St  Joseph  &  D.  C.  B. 
Co.  v.  Chase]  11  Kan.  47.  Where  the  plain- 
tiff seeks  to  confine  the  setting  of  the  fire  to  a 
single  engine, '  proof  that  the  same  engine  set 
other  fires  is  admissible.  [Patton  v.  St  Louis 
&  S.  F.  Ry.  Co.]  87  Mo.  117  [56  Am.  Rep. 
446];  [A.  T.  &  S.  F.  B.  Co.  v.  Bales]  16  Kan. 
252;  [Louisville,  N.  A.  Sc  C.  By.  Co.  v.  Mc- 
Corkle]  12  Ind.  App.  691  [40  N.  B.  26];  [Lake 
Erie  &  W.  R.  Co.  v.  MiddlecoffJ  150  111.  HI  [37 
N.  E.  660].    That  evidence  of  other  firos  set  out 
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hj  the  same  engine  is  admissible  as  tending  to 
■now  negUgence;  and  that  former  fires  by  the 
same  engine  are  admissible  as  evidence  lending  to 
prove  its  continned  condition  or  construction,  see 
[Ireland  v.  CSncinnati,  W.  &  M.  R.  Co.]  79  Mich. 
163  [44  N.  W.  426];  [Coale  v.  Hannibal  &  St. 
J.  B.  Co.]  60  Mo.  227;  JBrighthope  Ry.  Co.  t. 
Rwers]  76  Va.  443:  [Gibbons  v.  Wisconsin 
Valley  R.  Co.]  68  Wi*.  335  117  N.  W.  132]; 
[Slossen  v.  B.,  O.  R.  &  N.  R.  Co.]  60  Iowa,  216 
Fl4  N.  W.  224];  [banning  t.  Chicago,  B.  &  Q. 
k  Co.]  68  Iowa,  502_ra7  N.  W.  478]:  [BaW- 
more  &  S.  R.  Co.  v.  Woodnifif]  4  Md.  242  f59 
Am.  Dea  72];  [Jacksonville  T.  &  K.  W.  By- 
Co.  V.  Peninsular  Land,  Transp.  &  Mfg.  Co.] 
27  Bla.  1  [157,  0  South.  661,  17  L.  R.  A.  33, 
66];  3  Elliott  on  Railroads,  M  1243.  1244.'* 
Brown  v.  Benson,  101  Ga.  753,  768,  759.  29  S. 
B.  215,  218. 

The  plaintiff  relied  npon  proof  of  nnmerona 
flres  Bet  by  this  particular  engine  to  show 
that  It  was  not  equipped  with  a  proper  and 
sufficient  spark  arrester;  and  there  was  no 
testimony  in  behalf  of  the  defendant  company 
to  indicate,  or  even  suggest,  that  the  equip- 
ment of  the  engine  with  a  spark  arrester  and 
the  character  or  condition  of  the  spark  ar- 
rester was  different  in  any  partlcnlar  on  the 
day  when  the  Are  occurred  from  such  equip- 
ment, character,  and  condition  on  each  of 
the  several  successive  dates  when  the  same 
locomotive  set  fire  to  objects  along  or  near 
the  railroad  right  of  way  in  the  immediate 
vicinity  where  the  Injury  to  the  plaintiff  had 
preylously  occurred.  There  was  in  fact  no 
dtber  practical  way  for  the  plaintiff  to  re- 
but the  testimony  that  the  ^glne  was  prop- 
erly equipped  with  a  sound  and  sufficient 
spark  arrester  than  to  show  that  this  par- 
ticular engine  continuously,  for  a  period  of 
time  immediately  preceding  or  following  the 
injury  complained  of,  caused  other  flres  in  the 
same  locality;  and  if  the  locomotive,  at  the 
time  of  this  particular  fire,  was  equipped  with 
a  different  or  better  spark  arrester  than 
oa  the  other  occasions  when  It  was  shown 
to  have  caused  similar  flres,  this  could  have 
been  established  as  matter  of  defense  by  the 
defendant  company,  which  alone  had  the  ex- 
act and  definite  knowledge  at  its  command 
as  to  any  variation  in  the  condition'of  the 
engine  at  the  different  periods.  Had  proof  of 
only  one  remote  Are  been  offered,  further  pre- 
liminary proof  that  the  condition  of  the  loco- 
motive was  the  same  on  that  occasion  as 
on  the  occasion  when  the  injury  sued  for  re- 
sulted may  have  been  necessary  to  make  the 
testimony  admissible,  but  here  numerous  flres 
were  shown  during  a  period  of  little  more 
than  twelve  months,  caused  by  the  same 
locomotive,  which  locomotive  the  witnesses 
for  the  defendant  testified  was  equipped  with 
a  perfect  spark  arrester  on  the  day  when  the 
plaintiff's  property  was  destroyed;  and  we 
cannot  say  that  evidence  even  as  to  the  more 
remote  of  these  flres  was  wholly  irrevelant 
and  Immaterial,'  in  the  absence  (as  suggested 
above)  of  anything  to  indicate  any  change  in 
the  condition  of  the  locomotive  or  its  attached 
machinery  or  parts,  throughout  the  entire 
period;  and  In  view  o£  the  evidence  for  the 


plaintiff  that,  on  the  very  day  of  the  fire  sued 
for,  this  particular  locomotive,  thus  equipped 
(according  tp  some  testimony)  was  seen  to 
emit  sparks  from  wUch  a  flre  originated 
near  the  plaintiff's  property  and  just  after 
passing  his  property.  This  evidence  tended 
to  show  that,  eyen  when  equipped  with  a 
spark  arrester  declared  by  the  mgineer  and 
medianlc  of  the  defendant  company  to  be 
perfect  and  sufficient  to  completely  prevent 
the  passage  of  sparks,  sparks  were  in  fact 
emitted  from  the  locomotive,  which  actually 
produced  a  flre  at  the  time  and  near  the 
place  where-  the  plalntUTs  property  was  de- 
stroyed ;  and  hence  the  condition  of  the  loco- 
motive was  also  in  effect  shown  to  be  the 
same  at  that  time,  as  to  causing  fires,  as  it 
was  on  the  subsequent  occasions,  when  It  like- 
wise produced  fires. , 

[3]  3.  The  fourteenth  ground  of  the  motion 
for  a  new  trial  complains  that: 

"The  vordict  was  excessive  and  nnsupported 
by  the  evidence  for  the  reason  that  the  pre- 
ponderance of  the  evidence  showed  that  the 
damages  suffered  by  the  plaintiff,  if  any,  were 
negligible." 

There  was,  as  already  stated,  evidence  to 
support  the  verdict  returned,  or  even  to  sup- 
port a  verdict  for  a  larger  amount;  aid 
there  is  nothing  in  the  record  to  suggest  tbat 
the  jury  were  Infi-aenced  by  bias  or  prejudice; 
and  it  was  for  them  to  determine  with  whom 
the  "preponderance"  of  evidence  rested.  The 
exception  itself  suggested  no  other  reason  why 
the  verdict  should  be  considered  ezcesslTe 
than  the  assertion  that  the  preponderance  of 
evidence  showed  that  the  damages  were  mere- 
ly negligible. 

[4]  4.  In  the  absence  of  any  timely  written 
request  for  fuller  and  more  specific  Instmo- 
tions  there  Is  no  merit  in  the  fifteenth  and 
sixteenth  grounds  of  the  motion  for  a  new 
trial,  complaining  that  the  "court  failed  to 
give  In  charge  the  rules  of  estlmatlntr  the 
plalntifTs  damages,"  and  failed  to  present  to 
the  jury  a  contention  of  the  defendant  that 
the  apple  trees  alleged  to  have  been  destroyed 
were  practically  worthless  at  the  time  of  and 
before  the  fire.  In  the  light  of  the  testimony, 
and  considering  the  nature  and  character  of 
the  issues  presentefd  by  both  the  pleadings 
and  the  evidence  for  determination  by  the 
jury,  the  court  was  not  required  to  give  any 
particular  Instruction  as  to  the  measure  of 
damages,  or  to  present  a  contention  of  the 
defendant  not  raised  by  the  pleadings  and 
merely  suggested  by  some  of  the  evidence  In 
its  behalf. 

In  this  case,  If  the  jury  reached  the  con- 
clusion that  the  defendant  was  responsible 
for  the  destruction  of  the  plalntUTs  property. 
It  was  only  necessary  for  them  to  determine 
further  the.  value  of  the  property  destroyed, 
and  no  other  measure  of  damages  could  have 
been  suggested  by  the  court,  even  upon  request. 
The  defendant's  contention  not  specifically 
presented  to  the  jury  by  the  court  was  not 
definitely  supported  by  any  testimony  going 
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to  show,  or  even  saggest,  bow  many  of  tbe 
trees  alleged  to  have  been  'destroyed  by  fire 
may  have  been  defective  before  tbe  Are  oc- 
curred. 

5.  The  court  did  not  err  In  OTemiling  the 
motion  for  a  new  trial. 

Judgment  affirmed. 

GEOBOEI  and  LUKE,  JJ.,  concur. 


(10  U>.  App.  too 
COPELAND  T.  HANCOCK. 


(So.  8524.) 


(Court  of  Appefila  of  Geor^a,  IMviaion  No.  1. 
Jnly  25,  1917.) 

fBnHahui  by  Ike  Court.) 

VXUDIOr— EVIDBNCE— StnPFICnBNOT. 

The  only  complaint  in  this  bill  of  exceptions 
is  as  to  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict.  After  a  careful  examination 
of  the  record,  we  are  of  the  opinion  that  the 
evidence  was  not  sufficient  to  mpport  the  ver- 
dict 

Error  from  City  Court  of  Cairo;  W.  3. 
ynoie.  Judge. 

Action  between  T.  S.  Copeland  and  W.  J. 
Hanco4^.  There  wag  Jndgment  for  the  latter, 
and  the  former  brings  error.    Beversed. 

L.  W.  Rlgaby,  of  Cairo,  for  plalntur  In  er- 
ror. J.  Q.  Smith,  of  Oalro^  for  defendant  In 
error. 

PER  CURIAM.    Judgment  reversed. 

WADB^  C.  J.,  and  GE0R60  and  litKB, 
33.,  c<mcar. 


dt   Oa.    App.  EK) 
LAWRENCE  v.  TIBST  NAT.  BANK  OF 
FORSXTH.    (No.  8678.) 

(C!oart  of  Appeals  of  Georgia,  Division  No.  2. 
July  23,  1917.) 

(ByOabiu  tt>  t^«  Oomrt.) 
Var  Tbiai.  ^=96— Grantino — Discsbtion. 

It  does  not  appear  that  the  refusal  of  the 
Jadge,  at  the  trial  term,  to  open  the  default  in 
this  case,  was  any  abuse  of  the  wide  legal  dis- 
cretion vested  in  him  as  to  such  a  matter. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Ciait  Dig.  ii  9,  10.1 

Error  from  Superior  Court,  Monroe  Coun- 
ty; W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  between  Annie  Lawrence  and  the 
First  National  Bank  of  Forsyth,  Georgia. 
There  was  a  Jndgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

H.  W.  NaUey,  of  Forsyth,  for  plaintiff  In 
error.  S.  Rutherford  and  Persons  ft  Persons, 
all  of  Forsyth,  for  defendant  In  error. 

BROTLES,  P.  J.    Judgment  affirmed. 

JENKINS,  J.,  concurs.  BLOODWORTH, 
J.,  dlsqnallfied. 


.     (»   Oa.   APII.   6ZI) 

McDonald  v.  w.  w.  kimball  C!0.,  inc. 

(No.  867a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  25,  1917.) 

(Svttobu*  hv  th«  Court.) 

Nbw  Tbiai.  «=»70— Gbaktiko— Pbopbiett. 

The  moticm  for  a  new  trial  embraced  only 
the  usual  general  grounds.  The  evidence  amply 
warranted  the  verdict,  and  the  court  did  not 
err  in  refusing  to  grant  a  new  triah 

[Ed.  Note.— For  other  cases,  see  Mew  Trial, 
Cent.  Dig.  H  142,  143.] 

Error  from  Superior  Court,  Richmond  Ooun- 
ty ;  H.  C.  Hamm<nid,  Judge. 

Action  between  J.  W.  McDonald  and  the  W. 
W.  Kimball  Company,  Ipcorporated.  There 
was  a  judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

W.  Inman  C^rry,  of  Augusta,  for  plaintUT 
In  error.  Paul  T.  COiance  and  C.  H.  &  B.  S. 
Cohen,  all  of  Augusta,  for  defendant  In  error. 

BROTLES,  P.  J.   Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  on- 
cur. 


{20    Oa.    App.    5t8) 
HARPER  v.  DAY.     (No.   8612.) 

(Ciourt  of  Appeals  of  Georgia,  Division  No.  2. 
July  23,  1917.) 

(ByUabu*  ly  tho  Court.) 

Afpkai,  and  Ebbob  «=»706(8)  —  Rbtikw  — 

judoiibnt. 
The  motion  for  a  new  trial  was  not  amend- 
ed, but  contained  only  the  general  formal 
grounds.  There  was  some  evidence  which  au- 
thorized the  verdict,  and  the  trial  judge  has 
approved  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2946.] 

Error  from  Superior  Court,  Chattooga 
County;   Moses  Wright,  Judge. 

Action  between  O,  D.  Harper  and  Heniy 
Day.  There  was  a  Judgment  for  the  latter, 
and  tbe  former  brings  error.    Affirmed. 

01  D.  RlTers,  of  Summervllle,  for  plaintiff 
In  error.  John  D.  &  E.  S.  Taylor,  of  Summer- 
vllle, for  defendant  in  error. 

BROYLES,  P.  J.    Judgm^t  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(20    Oa.    App.    CU) 
BAUM   V.   HOBBS.     (No.  8685.) 

(Ckrart  of  Api)eals  of  Georgia,  Division  No.  2, 
July  26,  1917.) 

(Syltalu*  by  the  Court.) 

Sales  «=9l21— Rescission— Right  to. 

This  was  an  action  in  trover  to  recover  a 
promissory  note  for  $1(X)  and  a  milch  cow,  both 
given  for  a  horse.  The  plaintiff  elected  to  take 
a  money  verdict,  and  the  jury  returned  a  ver- 
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diet  in  Ma  f&yor  for  I187.S0.  'Hie  plaintUCa 
own  evidence  showed  that  he  traded  for  the 
horse  on  a  Monday,  and  on  the  same  day  drove 
it  home,  and  in  the  latter  part  of  the  same 
week  discovered  certain  defects  in  the  horse. 
His  evidence  furtlier  showed  that,  although  he 
promptly  carried  the  horse  back  to  the  defend- 
ant and  complained  to  him  of  its  defects,  and 
although  on  several  subsequent  occasions  he 
conversed  with  the  defendant  on  the  same  sub- 
ject, he  did  not  demand  a  rescission  of  the  trade 
until  abont  a  month  after  the  trade,  and  until 
after  the  horse  had  been  badly  ruptured.  The 
undisputed  evidence  in  the  case  further  showed 
that  the  nptore  had  greatly  lessened  the  value 
of  the  horse,  and  that  it  occurred  after  the  horse 
had  been  for  "some  time"  in  the  possessicm  of 
the  plaintiff.  There  was  no  evidence  whatever 
to  show  that  the  rupture  resulted  from  any  of 
the  defects  complained  d  in  the  horse.  Under 
such  circumstances  'the  plaintiff  had  no,  right 
to  a  rescission  of  the  trade,  and  the  finding  of 
the  jury  in  his  favor  was  contrary  to  law  and 
the  evidence,  and,  the  court  erred  in  refusing  to 
grant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  29&-301.] 

Error  from  Superior  Coart,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Action  between  L.  P.  Baum  and  M.  M. 
Hobbs.  There  was  a  judgment  for  the  lat- 
ter, and  the  former  brings  error.    Reversed. 

W.  C.  Davis,  of  Dublin,  for  plaintiff  in  er- 
ror. Camp  &  Twltty,  of  Dublin,  for  defend- 
ant In  error. 

BROTLBS,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ..  con- 
cnr. 

(20    Ga.    App.    tot) 

SMITH  et  aL  T.  SOUTHERN  RY.  GO. 
(No.  86300 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  25, 1917.) 

(St/llalut  iy  the  Court.) 

1.  MaSTXB  and   SKBVANT  ®=»265(4)— INJT7BIE8 
TO    SeBVANT— PRKBUltPTlOWa 

In  a  suit  for  the  homicide  of  an  employ^  of 
a  railroad  company,  under  the  Employers'  Lia- 
bility Act  of  this  state  (Acts  1909,  p.  160 ;  Civil 
CSode  of  1910,  S  2782  et  seq.),  a  presumption  of 
negligence  against  the  company  does  not  arise 
upon  a  prima  facie  showing  tnat  the  deceased 
met  ttis  death  while  discharging  the  duties  of 
his  employment.  The  presumption  arises  only 
upon  proof  that  the  deceased  was  killed  by  the 
running  of  the  locomotives,  or  cars,  or  other 
machinery  of  such  company,  or  from  an  act  done 
by  some  person  in  the  employment  and  service 
of  the  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8§  8S0,  899.] 

2.  ASSIONUENTS    OF    ERHOB— SUFFICIENOT. 

There  is  no  substantial  merit  in  any  of  the 
assignments  of  error. 

Error  from  Superior  Court,  WMtfleld 
County ;  A.  W.  Flte,  Judge. 

Action  by  William  and  Lou  'Smith  against 
the  Southern  Railway  Company.  There  was 
a  Judgment  for  defendant,  and  plaintiffs 
bring  error.    Afflrm'ed. 


William  and  Lou  Smith  instituted  an  ac- 
tion against  the  Southern  Railway  Company 
and  the  Western  &  Atlantic  Railroad  Compa- 
ny for  the  homldde  of  their  minor  son,  al- 
leged to  be  18  years  of  age,  who  had  never 
married,  and  upon  whose  estate  therf  was  no 
administration.  The  action  was  brought  un- 
der the  Employers'  liability  Act  ((31vll  Code 
of  1910,  §  2782  et  seq.).  The  deceased  was 
employed  by  the  Southern  Railway  Ck>mpany. 
The  Western  &  Atlantic  Railroad  Company 
was  made  a  joint  party  defendant  in  the  ac- 
tion, upon  the  theory  that  its  negligence  con- 
curred ta  producing  the  Injury.  The  defend- 
ants filed  d^nurrers,  which  were  overruled. 
By  biU  of  exceptions  the  case  was  brought 
to  the  Supreme  Ciourt,  and  it  was  decided 
that,  the  case  having  been  brought  under  the 
state  Employers'  Liability  Act,  the  acti<n 
was  demurrable  at  the  Instance  of  each  of 
the  defendants,  for  misjoinder  of  parties  de- 
fendant, and  at  the  Instance  of  the  Western 
&  Atlantic  Railroad  Company  for  misjoinder 
of  parties  plalntlfC.  See  W.  &  A.  R.  Co.  * 
Sou.  Ry.  Co.  V.  Smith,  144  Ga.  737,  87  S.  B. 
1082.  The  all^atlons  of  the  ]?etltlon  fully 
appear  In  the  decision  by  the  Supreme  0>nrt, 
and  will  not  be  rQ>eated  here. 

To  meet  the  decision  of  the  Supreme  Ciourt, 
the  plaintiffs,  by  amendment,  eliminated  the 
Western  &  Atlantic  Railroad  Company  as  a 
party  defendant,  and  Lou  Smith,  one  of  the 
plaintiffs,  having  died,  William  Smith  was 
appointed  her  administrator.  By  amendment 
be  was  made  a  party  plaintiff,  and  the  case 
proceeded  to  trial  in  the  name  of  William 
Smith  and  William  Smith,  administrator,  as 
plaintiffs,  and  against  the  Southern  Railway 
Company  as  the  sole  defendant  On  tlie  trial 
a  verdict  was  rendered  In  favor  of  the  de- 
fendant A  motion  for  a  new  trial  was  made 
by  the  plaintiffs  and  was  overruled,  and  they 
excepted.  So  much  of  the  evidence  adduced 
upon  the  trial  as  is  material  to  a  determina- 
tion of  the  questions  made  in  the  record  will 
appear  In  the  opinion. 

W.  E.  Mann  and  W.  O.  Martin,  both  of 
Daiton,  for  plaintiffs  In  error.  Maddox,  Mo- 
Camy  &  Shumate,  of  Daiton,  for  defendant 
Inarror. 

GEORGE,  J.  [1]  1.  Ck>mplalnt  Is  made,  In 
the  first  and  second  grounds  of  the  ammd- 
m.nt  to  the  motion  for  a  new  trial,  that  the 
court  erred  in  charging  the  Jury  that,  before 
the  plaintiffs  could  recover,  they  must  show 
the  defendant  negligent  by  testimony;  the 
insistence  of  the  plaintiffs  In  error  being  that 
they  were  not  required  to  show  such  negli- 
gence, but  that,  upon  showing  the  injury  al- 
leged In  the  petition,  the  law  presumed  negli- 
gence. The  eighth  ground  complains  of  the 
failure  of  the  court  to  charge  the  Jury  In 
substance  as  follows: 

"I  charge  you  that  what  the  plaintiff  has 
shown  that  the  deceased  was  in  the  service  of 
the  Southern  Railway  Company,  and  that  he 
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was  injared,  and  from  said  injuries  plaintiff's  son 
died,  then  the  law  presumes  that  the  defendant 
railway  company  was  negligent  as  alleged  in  the 
declaration,  and  you  would  be  authorized  to  find 
a  Terdict  in  favor  of  the  plaintiff  for  the  full 
value  of  the  life  of  the  deceased  as  shown  by  the 
evidence;  that,  when  the  killing  was  shown  as 
above  stated,  the  burden  is  upon  the  defendant 
to  show  either  that  it  was  not  n^ligent  or  that 
the  deceased  could  have  avoided  uie  consequenc- 
es of  defendant's  negligence,  if  it  was  negligent, 
by  the  use  of  ordinary  care." 

This  dearly  states  the  contention  of  ooun- 
sel  for  the  plalntUFs  In  error.  The  deceased 
was  a  track  hand  employed  by  thel  Southern 
Railway  Company,  the  defendant,  and  was 
engaged  In  Its  service  at  a  point  south  of 
Dklton.  At  this  point  the  tracks  of  that  com- 
pany and  the  Western  &  Atlantic  Railroad 
Oompany  run  parallel  for  about  six  miles; 
the  distance  between  than  varying  from 
four'  to  sixteen  feet,  according  to  the  evi- 
dence tn  th€f  record.  The  defendant's  track 
was  west  of  the  Western  &  Atlantic  Railroad 
Company's  track.  A  north-bound  freight 
train  on  the  defendant's  track  approached 
the  place  where  the  deceased  was  at  work. 
The  track  hands  were  ordered  to  takef  the 
band  car  off  the  defendant's  track  and  place 
It  on  the  west  side.  As  the  train  came  up 
from  the  south,  the  deceased  and  his  foreman 
Btc^roed  off  on  the  east  side  of  the  defend- 
ant's track,  next  to  and  onto  the  track  of  the 
Western  &  Atlantic  Railroad  Company,  and 
a  fast  south-bound  imssenger  train  of  the 
Western  &  Atlantic  Railroad  Oompany  struck 
and  killed  him.  In  the  circumstances,  no 
presumption  of  negllgaice,  upon  proof  mere- 
ly of  the  de<ath  of  the  employe  arose  against 
the  defendant.  The  action  is  under  section 
2782  of  th«f  Civil  Code  of  1910.  By  the 
terms  of  this  section  it  Is  provided: 

'^n  case  death  results  from  injury  to  the  em- 
ploy£,  the  employer  shall  be  liable  unless  it  make 
it  appear  that  it,  its  agents,  and  employes  have 
exercised  all  ordinary  and  reasonable  care  and 
diligence,  the  presumption  being  in  all  cases 
agalut  the  employer.  If  death  does  not  result 
from  the  injury,  the  presumption  of  negligence 
shall  be  and  remain  as  now  provided  by  law  in 
case  of  injury  received  by  an  employ^  in  the 
service  of  a  railroad  company." 

It  Is  contended  that,  when  a  case  Is 
brought  tmder  this  act,  the  plaintiff  makejs  a 
prima  fade  case  by  merely  showing  that  the 
deceased  met  his  death  whUe  discharging 
the  duties  of  his  employment  The  case  of 
Atkinson,  Receiver,  v.  Hardaway,  10  6a. 
App.  389,  73  S.  B.  566  (4),  Is  dted  in  support 
of  this  contention.  The  facts  Involved  In  the 
ease  dted  do  not  appear  In  the  decision,  but 
we  apprehend  that  In  that  case  no  direct 
ruling  was  Invoked  or  made  In  conflict  with 
what  wcj  now  rule.  Section  2780  of  the  Civil 
Code  of  1910  provides: 

"A  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock,  or  other  property 
by  the  running  of  the  locomotives,  or  cars,  or 
other  machinery  of  such  company,  or  for  asm- 
age  done  by  any  person  in  the  employment  and 
sovioe  of  such  company,  unless  the  company 
shall  make  it  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and  dili- 


gence, the  presumption  in  all  eases  bdng  against 
the  company." 

The  presumption  referred  to  In  section 
2782  of  the  Code  arises  only  In  connection 
with  the  conditions  stated  In  section  2780. 
In  other  words,  in  case  death  results  from 
Injury  to  the  employ^,  causefd  by  the  running 
of  the  locomotives,  or  cars,  or  other  machln- 
eiy  of  the  company,  or  from  some  wrongful 
act  done  by  any  i)erson  in  the  employm^it 
and  service  of  sudi  company,  the  presump- 
tion against  the!  company  arises.  That  por- 
tion of  the  state  Employers'  Liability  Act, 
contained  In  section  2782,  which  declares 
"the  presumption  being  In  all  cases  against 
the  employer,"  must  be  riead  In  connection 
with  seteUon  2780,  which  states  the  conditions 
under  which  the  presumption  of  negligence 
against  the  company  arises.  If  this  premise 
be  correct.  It  necessarily  follows  that  the 
presiunption  of  negligence  which  arisen 
against  th<i  defendant  on  proof  of  the  homl- 
dde  of  the  employe  did  not  arise  In  this  case. 
The  deceased  was  not  killed  by  the  running 
of  tbe  locomotives,  cars,  or  other  machinery 
of  the  defendant-  company,  nor  by  any  act 
done  by  any  person  in  thef  employment  and 
service  of  the  defendant  company.  See  Davis 
V.  Oa.  Railroad  &  Banking  Co.,  110  Oa.  305, 

34  S.  E.  1001,  where  it  was  held  that  the 
presumption  did  not  apply  In  a  suit  brought 
by  a  passenger  against  a  railroad  company 
seeking  to  recover  damages  because  of  the 
failure  of  the  conductor  to  protect  him 
against  an  assault  by  a  fellow  passenger. 
Compare,  also,  Atlanta  Ry.  Co.  r.  Johnson, 
120  Ga.  908,  48  S.  B.  389  (5).  In  tbe  case  of 
Savannah  Ry.  Co.  v.  riaherty,  110  6a.  335, 

35  S.  £.  677,  the  plaintiff  was  a  passenger, 
and  In  boarding  a  train  her  foot  slipped  from 
thd  edge  of  the  platform  whldi  the  defendant 
had  negUgenUy  allowed  to  become  slippery 
with  grease  or  other  substances,  and  in  the 
fall  she  received  a  serious  Injury.  The  Su- 
preme Court  hdd  that  the  presumption  dl# 
not  apply,  and  In  the  opinion  said; 

"Was  the  damage  to  her  'done  by  any  person 
in  the  employment  and  service'  of  the  defendant? 
We  are  prepared  to  say  with  the  utmost  confi- 
dence it  was  not.  Granting  that  the  incline 
was  improperly  constructed  or  kept,  and  that 
the  placing  of  the  steps  of  the  car  over  the 
slope  of  the  incline  wasj  relatively  to  those  in- 
vited to  board  the  train  m  this  position,  a  negli- 
gent act,  it  still  cannot  be  said  that  any  par- 
ticular employe  of  the  company  did  any  di- 
rect wrong  to  the  plaintiff.  Neither  the  con- 
struction of  the  crossing  nor  the  backing  of  the 
train  to  the  place  at  which  it  had  been  stopped 
when  the  plaintiff  endeavored  to  enter  the  car 
was  an  act  of  a  person  in  the  company's  service, 
which,  in  and  of  itself,  could  possibly  have  caus- 
ed hurt  to  Mrs.  Flaherty.  The  words  last  quot- 
ed embrace  only  acts  done  by  employes  which 
are  tbe  direct  and  effident  cause  of  injury  to 
another.  In  other  words,  there  must  be  such 
an  act  as  would  subject  the  employ^  himself  to 
an  action  of  tort  ♦  •  •  The  language  of  the 
section  under  consideration  is  plain  and  unam- 
biguous, and  it  seems  dear  that  iO'  order  to  ren- 
der its  provisions  applicable  to  a  given  case,  it 
must  affirmativdy  appear,  as  the  law  itself  de- 
clares, that  the  injury  complained  ot  resulted 
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either  from  'tbe  rnnnln;  of  the  locomotives,  or 
cars,  or  other  machinery'  of  the  company,  or 
from  some  wrongful  act  of  an  employ^  which 
itself  was  the  immediate  cause  of  the  damage  to 
the  person  injured." 

It  will  be  observed  that  the  court  gave  to 
section  2780  of  the  Code  a  strict  construc- 
tion, even  as  against  a  passenger.  The  writ- 
er has  some  misgiving  In  applying  the  rule 
of  strict  construction  as  against  a  passenger, 
because  at  common  law  there  was  a  presump- 
tion against  the  carrier  in  favor  of  the  In- 
jured passenger.  As  against  all  others,  ttie 
section  is  undoubtedly  in  derogation  of  com- 
mon law,  and  is  to  be  strictly  construed.  In 
Atlanta  By.  Co.  t.  Johnson,  supra,  the  origin 
of  the  presumption  is  examined,  and  It  is 
said  to  be  a  concrete  expression  of  the  doc- 
trine of  res  Ipsa  loquitur.  The  rule  of  res 
ipsa  loquitur  Is  based  upon  the  apparent  fact 
that  tbe  accident  could  not  have  happened 
TTithont  negligence  on  the  part  of  the  carrier. 
Tbe  thing  does  not  speak  for  Itself  and  does 
not  show  that  the  carrier  was  negligent,  from 
the  -luipi)enlng  of  tbe  accident,  but  from  a 
consideration  of  the  cause  of  the  accident 
S  Thompson,  NegUgence,  voL  8.  U  2754,  275S. 
It  follows  that  neither  the  charges  given,  nor 
.the  failure  to  charge,  excepted  to  in  grounds 
1,  2,  and  8,  were,  for  any  of  the  reasons  as- 
signed, erroneous. 

[2]  2.  Complaint  is  made  in  the  tlilrd  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  that  the  court  erred  in  charging  the 
Jury  that  the  same  degree  of  care — ^namely, 
ordinary  care — was  required  alike  of  both 
the  deceased  and  the  defendant.  This  is  the 
law. 

3.  Complaint  ^is  made  in  the  fourth  and 
fifth  grounds  of  the  amendment  to  the  mo- 
tion for  a  new  trial  that  the  court  read  to 
the  Jury  in  their  entirety  sections  2782  and 
2783  of  the  Code.  The  sections  referred  to 
constitute  our  statute  of  1909,  regulating  tbe 
liability  of  railroad  companies  for  personal 
injuries  to  their  employes.  These  sections 
are  applicable  both  where  an  employ^  Is  kill- 
ed and  where  he  is  injured,  the  practical 
difference  being  that  In  the  case  of  fatal  in- 
jury the  recovery  is  in  the  personal  repre- 
sentative of  the  deceased  employ^,  and  in 
the  case  of  Injury  not  fatal  the  right  of  ac- 
tion Is,  of  course,  in  the  employe;  and  that 
a  presumption  of  negligence  arises  against 
the  carrier  in  case  of  death  of  the  employ^, 
and  does  not  arise  in  case  of  injury.  The 
reading  of  these  sections  in  their  entirety 
oonld  not  have  resulted  in  any  harm  to  the 
plalntlfrs,'8o  far  as  we  are  able  to  percelv& 

4.  Complaint  is  made  In  the  sixth  and 
seventh  grounds  that  the  court  limited  the 
plaintiCTs  right  of  recovery  to  proof  of  the 
foreman's  negligence  in  ftilling  to  observe 
and  warn  the  deceased  of  the  approach  of 
the  Western  &  Atlantic  passenger  train.  The 
allegations  of  negligence  were: 


"(a)  The  foreman  of  the  section  crew  did  not 
exercise  ordinary  care  to  observe  the  train  ap- 
proaching on  the  Western  &  Atlantic  Railroad 
Company's  track,  and  did  not  warn  plaintilV 
■on  of  the  approach  of  «udi  train,  (b)  The  flag- 
man sent  ahead  to  look  out  for  trains  approach- 
ing on  the  Southern,  if  any,  did  not  warn  p<^- 
tionerg'  son  of  the  approach  of  the  Western  Se 
Atlantic  train,  or  the  foreman  of  the  section 
crew,  nor  did  he  flag  or  notify  the  persons  in 
charge  of  the  Western  ft  Atlantic  train." 

The  evidence  disclosed  that  the  foreman  In 
charge  of  the  work  on  the  defendant's  trade 
sent  a  flagman  both  to  the  north  and  tbe 
south  of  the  point  where  the  work  was  to  be 
performed.  The  flagman  sent  to  the  north 
was  stationed  a  distance  of  eighteen  tele- 
graph poles  from  the  deceased.  He  ooald 
neither  see  nor  hear  the  deceased.  He  there- 
fore was  unable  to  make  himself  seen  or 
heard  by  the  deceased.  He  had  no  right  or 
authority  to  flag  or  in  any  manner  interfere 
with  the  operation  of  the  trains  of  the  Wes- 
tern ft  Atlantic  Railroad  Company.  His  sole 
duty  was  to  flag  any  approaching  train  upon 
tbe  deffflidant's  trade  The  evidenoe  dis- 
closes that  he  discharged  his  fnll  duty  in  this 
regard.  There  was  no  evidenoe  in  the  record 
to  authorize  a  charge  on  this  si)eciflcation  of 
negligence. 

5.  In  the  ninth  ground,  nror  is  assigned 
upon  the  failure  of  the  court  to  charge  the 
Jury  in  substance  that  It  was  the  duty  of  the 
railway  company  to  furnish  the  deceased  a 
reasonably  safe  place  in  which  to  work,  and 
to  warn  the  deceased  of  the  dangers  sur- 
rounding him,  from  whatever  source  tliey 
might  arise,  in  the  drcumstanoes  of  the  case; 
In  support  of  this  contention,  it  is  insisted 
that  it  was  the  duty  of  the  foreman,  wbo. 
with  the  deceased,  was  on  the  east  side  of 
the  defendant's  track,  to  warn  the  deceased 
of  the  danger  in  standing  upon  the  track  o£ 
the  Western  )&  Atlantic  Railroad  Company. 
The  deceased  knew  he  was  upon  the  track  ot 
that  company.  He  was  familiar  with  the 
surroundings.  He  was  more  or  less  experi- 
enced In  his  work.  He  mtst  have  known 
that  it  was  unsafe  to  stand  upon  a  railroad 
track,  over  which  trains  were  dally,  and  per- 
haps hourly,  operated.  Words  of  warning 
from  the  foreman  would,  in  such  dream- 
stances,  appear  to  be  ridiculous  and  wasteful 
excess.  There  was  no  hidden  defect  The 
track  was  on  the  surface,  and  the  deceased 
was  on  the  track.  He  might  have  stood  be- 
tween tlie  two  tracks,  as  the  foreman  did, 
who  escaped  injury.  There  was  no  error  In 
falling  to  charge  the  prindple  of  law  stated 
in  this  ground  of  the  motion.  The  prlndide 
was  not  applicable. 

The  assignments  of  error  are  withont  sub- 
stantial merit  Tbe  case  was  fairly  submit- 
ted to  the  Jury,  and  the  verdict  will  not  be 
disturbed. 

Judgment  aflSrmed. 

WADE),  C.  J.,  and  LUKB,  J.,  concur. 
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(»  Oa.    Api>.   649) 

SOtJTHBHN  COTTON  OIL  CO.  ▼.  SHIELDS. 
(N0.8O5&) 

(Court  of  Appeals  o{  Georgia,  Diviaion  No.  L 
Jaly  23,  1917.) 

(BvllaiuB  iy  the  Court.) 

\.  FXTRIOR— DEXUHSEBS— OVKBBUUNO. 

I^ere  waa  no  error  in  orerralinf  the  general 
ud  special  demurrera  to  the  plaintiff's  petition. 

2.  Tbiai.  «=>2S3(11)— iNJtmiKS  to  Skbvaniv— 
AcnoNB— iNSTXUcnoNS— Neoessitt  of  Vat- 

QUXST. 

Though  the  plaintiff's  petition  predicated  the 
right  of  ue  servant  to  recover  npon  certain  al- 
leged defects  in  machinery,  and  upon  the  alleged 
f^nre  of  the  master  to  furnish  a  safe  place  to 
vork,  not  only  did  the  plea  of  tho  defendant  in- 
teipow  as  a  distinct  and  complete  defense  the 
eimtentioii  that  the  injury  occurred  solely 
through  the  negligence  of  a  fellow  servant,  but 
there  was  some  evidence  adduced  which  must 
teasonahly  be  interpreted  as  tending  to  support 
rach  an  inference.  The  court  therefore  erred  in 
failing  to  submit  tho  "feUo^-servant  doctrine" 
to  the  Jury  for  their  consideration,  in  a  clear 
and  definite  instruction,  notwithstanding  there 
was  no  timdy  written  request  for  any  charge 
on  this  subject.  Winn  v.  Fulton  Bag  &  Cotton 
liGIls,  15  Ga.  App.  33,  Q2  S.  E.  586;  Dwan  v. 
Great  Eastern  Lumber  Co.,  16  Ga.  App.  108, 
82  S.  E.  666:  Studevant  v.  Blue  Springs  Lum- 
ber Co..  16  Ga.  App.  668,  86  S.  a  977(3),  and 
eases  uiere  cited;  Kilgo  v.  Rome  Soil  Pipe 
Mfg.  Co.,  16  Ga.  App.  737,  86  S.  B.  82(5), 

The  remaining  grounds  of  the  motion  for  a 
new  trial  are  not  passed  upon,  as  they  are  el- 
tber  without  substantial  merit  or  else  relate 
to  matters  which  may  not  recur  on  another 
trial,  whore  tlie  evidence  adduced,  and  conse- 
quently the  charge  of  the  court,  may  be  ma- 
terially different 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
i  687.1 

Error  from  Superior  Conrt,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  Carey  Shields  against  tbe  South- 
em  Cotton  Oil  Company.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.  Beversed. 

M.  L.  Felts,  of  Warrenton,  for  plaintiff  In 
error.  L.  D.  McGregor,  of  Warrenton,  for 
defendant  In  error. 

WADE,  0.  J.    Judgment  lererged. 

GEOROB  and  LUKE,  JJ.,  concur. 


(»  Oa.  App.  E94) 

THOMAS  V.  BISHOP.  (Na  8544.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  23,  1917.) 

(Byttabut  by  the  Court.) 
TtlAL  «=»170— Pbovihcji  of  CotJBT— Dibio- 

WON   of   VEBMCT. 

The  defendant  Iiavin|;  filed  a  plea  in  which 
ho  admitted  a  prima  facie  case  in  favor  of  the 

Slaintiff,  and  having  filed  additional  pleas  nn- 
er  which  he  submitted  evidence,  and  from 
which  it  appears  that,  giving  to  him  the  bene- 
fit of  the  most  favorable  view  of  the  evidence 


(Ed 
Kg.! 


and  of  all  legitimate  Infcrencea  therefrom,  a 
verdict  against  him  was  demanded,  the  conrt  did 
not  err  in  directing  a  verdict  for  the  plaintiff. 
Tarver  v.  Park,  92  S.  E.  652;  OivU  Code  of 
1910,  i  5526;  Fitzgerald  v.  Beid,  7  Ga.  App. 
323,  66  S.  B.  813;  Blackburn  v.  Woodward, 
128  Ga.  226,  67  S.  B.  318(lji  Skinner  v.  Bras- 
well,  126  Ga.  761,  56  S.  E.  914(2);  Sanders 
Mfg.  Co.  V.  Dollar  Savings  Bank,  110  Ga.  666^ 
86  S.  E.  777(2). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  390-394.] 

Error  from  City  Court  of  Sandersrllle; 
B.  W.  Jordan,  Judge.. 

Action  between  B.  L.  Thomas  and  R.  F. 
Bishop.  There  was  a 'judgment  for  the  lat- 
ter, eutd  the  former  brings  error.    Affirmed. 

Evans  &  Evans,  of  SandersvlUe,  for  plain- 
tiff In  error.  W.  M.  Goodwin,  of  SandersvlUe, 
for  defendant  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
car. 


W  Ga.  App.  164) 
WATKINS  T.  CITY   OF  ATLANTA. 
(No.  8421.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
June  13,  1917.    Motion  for  Rehearing  De- 
nied Aug.  2,  1917.) 

(Syllabua  by  ih«  Court.) 

1.  Intoxicattrg  Liquobs  «=»11— Obdinano- 
■9— Validity. 

A  municipal  ordinance  which  penalized  the 
keeping  on  hand  fOr  sale  of  intoxicating  liquors 
within  the  city  limits  was  superseded  by  the  pro- 
visions of  section  2  of  the  general  law  approved 
November  17,  1916  (Geoigia  Laws  1915,  Ex- 
traordinary Session,  p.  77),  entitled  "An  act  to 
make  clearer  and  more  certain  the  laws  of 
Georgia  heretofore  enacted  for  prohibiting  the 
manufacture  of  alcohcdic,  spirituous,  vinous,  and 
intoxicating  liquors  and  beve'rages,  traffic  there- 
in, and  the  keeping  on  hand  Uiereof  in  public 
{daces  or  for  illegal  sale,"  etc 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  %  IS.] 

2.  Prrrnow  fob  Cebtiobabi— Deniaij— Bbbob. 

The  conviction  of  the  accused  under  the  mu- 
nicipal ordinance  was  not  authorized,  and  the 
superior  court  erred  In  not  sustaining  the  cer- 
tiorari. 

Error  from  Superior  Court,  Fnlton  Conn- 
tf;  J.  T.  Pendleton,  Judge. 

Partee  Watklns  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and  bis 
petition  for  certiorari  being  denied,  he  brings 
error.    Judgment  reversed. 

Gober  &  Jackson,  of  Atlanta,  for  plaintiff 
In  error.  J.  L.  Mayson  and  S.  D.  Hewlett, 
both  of  Atlanta,  for  defendant  In  error. 

LDKB,  J.    Judgment  reversed. 

WADE,  <3.  7.,  and  GEORGE,  J.,  concur. 


sror  oilier  casM  n«  sam*  topic  and  KBT-NUMBBB  is  all  Kay-Numliared  Disasts  and  ladesea 


Digitized  by 


Google 


170 


98  SOnTHEIA.STBBN  RESPOBTEB 


(Oa. 


(20    Oa.    App.   5»8) 

BRIDGES  T.  GRIFFIN.     (No.  8618.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  23,  1917.    Rehearing  Denied 

Aug.  2.  1917.) 

(Byllabu*  by  the  Oowrt.) 

1.  Apfkai.  and  Bbbob  *=»302(3>— Revbbw— 
Pbeskntatioh  or  Gboundb  in  Coubt  Be- 
low. 

The  fourth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  of  a  ruling  of 
the  trial  judge  in  allowing,  over  the  objection 
of  the  plaindS,  a  certain  question  to  be  pro- 
pounded to  the  plaintiff,  on  oroea-examinatioB. 
This  ground  cannot  be  considered,  as  it  shows 
only  that  the  question  .was  objected  to,  and  no 
statement  is  made  as  to  wliac  answer  was  an- 
ticipated or  given^r  even  that  the  question  was 
ever  answered.  Freeman  v.  Matthews,  6  Ga. 
App.  164,  64  S.  E.  716  (2). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1747.} 

2.  Affeal  and  Ebbob  4s>302(1)  —  AssiON- 
KENTB  or  Ebbob— Motion  fob  New  Tbial. 

TTnder  repeated  rulings  of  this  court  and  of 
the  Supreme  Court,  a  ground  of  a  motion  for  a 
new  trial  must  be  complete  in  itself.  When  it 
ia  so  incomplete  as  to  require  this  court  to  refer 
to  the  pleadings  or  to  the  brief  of  the  evidence, 
it  will  not  be  considered.  This  ruling  disposes 
ot  the  fifth  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  1744-1746.} 

S.  Tboveb  and  Convkbsion  ^s»6&— Aoixonb— 

mnVKSCK. 

This  was  a  suit  in  trover  to  recover  one  gray 
mare  mule,  one  dark  bay  horse  mule,  and  one 
bay  mare.  The  total  value  of  the  three  animals 
was  alleged  to  be  $400.    Hie  defendant  filed  a 

Slea  in  whidi  he  admitted  that  the  property  was 
1  his  posseflsion  at  the  time  the  suit  was  filed, 
and  that  the  valne  thereof  was  $400,  but  he  de- 
nied that  the  animals  were  the  property  of  the 
plaintifl,  and  alleged  that  he  (the  defendant)  had 
title  to  the  same.  On  the  trial  the  plaintiff 
elected  to  take  a  verdict  for  the  property,  and 
tiie  defendant  dected  to  take  a  money  verdict 
The  plaintifl  inttodaced  evidence  aa  to  the  value 
of  each  of  the  animals  raed  for,  he  himself  tes- 
tifying upon  that  point  as  follow* :  "Th6  mare 
mme  was  worth  f  176  or  $2(N),  the  horse  mule 
about  $150,  and  the  mare  about  $126."  The  jnrv 
fonnd  a  verdict  for  the  defendant  for  $160. 
The  evidence  ol  the  defendant  showed  that  he 
purchased  each  of  the  animals  on  different  oo- 
caalona,  and  that  the  purchase  of  each  was  a 
distbiet  and  separate  transaction.  Under  these 
and  the  other  tacts  of  the  case,  the  verdict  was 
not  oontrary  to  law,  and  was  authorized  by  the 
evidenccL  and  the  court  did  not  err  in  overriding 
the  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §|  304^-307.} 

Elrror  from  City  Court  ot  Balnbildge;  H. 
B.  Spooner,  Judge. 

Action  tqr  R.  L.  Z.  Bridges  against  J.  F. 
Orlffln.  13iere  was  a  judgment  for  the  latter, 
and  tlie  foimer  brings  error.    Affirmed. 

W.  V.  Cnster,  of  Balnbrldge,  for  plaintifl  In 
eriOT.  M.  E.  O'Neal  and  J.  C.  Hale,  both  ot 
Balnteldge^  for  defendant  In  error. 

BROTIjEIS,  p.  3.   Judgment  afBrmed. 

JISNKINS  and  BLOODWORTH,  3J^  am- 
ear. 


(SO   Oa.    App.    548) 
OBNTRAIi  OF  GEORGIA  RY."  CO.  v.  MA- 
CON RT,  &  LIGHT  CO,    (No.  8051.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  23,  1917.) 

(Byllabu*  by  the  Court.) 

1.  Gbantino  New  Tbiai/— Statute. 

"The  first  grant  of  a  new  trial  will  not  be 
disturbed  by  the  Supreme  Court,  unless  t^e 
plaintiff  in  error  shows  that  the  judge  abused  his 
discretion  in  granting  it,  and  that  the  law  and 
facts  require  the  verdict  notwithstanding  tlie 
judgment  of  the  presiding  judge."  Civ.  Code 
1910,  I  6204. 

2.  Affeai,  akd  Ebbob  «s>977(4)— Gbanthtq 
New  TsiAif— Review. 

"The  rule  that  the  first  grant  of  a  new  triail 
will  not  be  disturbed  except  where  the  verdict 
is  demanded  by  the  evidence  is  applicable  to  a 
case  where  two  successive  verdicts  nave  been  ren- 
dered, one  for  the  plainUS  and  the  other  for 
the  defendant  and  where  in  each  instance  a 
new  trial  was  granted."  Jordwi  T.  I>o<dy,  129 
Ga.  392,  58  S.  E.  879  (1). 

[£:d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  S863.] 

3.  Affeal  and  Ebb»b   *=»977(4)— Review — 
New  Tbiai.. 

"Where  the  verdict  was  not  demanded  by  the 
law  and  evidence,  the  'Supreme  Court  will  not 
disturb  the  first  grant  of  a  new  trial,  though  it 
was  upon  a  single  ground,  nor  will  it  determine 
whether  the  truil  oourt  was  right  in  granting 
the  motion  on  a  apedal  growid.  This  Is  a  role 
without  an  exception."  SmiUi  v.  Maddox-Ruc^- 
er  Banking  Co.,  135  Ga.  161,  68  S.  E.  1031. 
See,  also,  Smith  v.  Maddox-Rudter  Banking  Co., 
8  Ga.  App.  290,  68  S.  B.  1092. 

[E6.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8863.} 

4.  IifDEUNiTY   «s>13(2)— Neolioence   «=9l36 
(2)— 0\)Bt-Fea8ob*-jubt  Question. 

The  burden  was  upon  the  plaintiff  to  sho'w 
"that  the  proximate  cause  of  the  injury  to  the 
plaintiCTs  employ^,  for  which  It  has  already 
been  mulcted  in  damages,  was  the  result  of 
positive  wrongful  acts  and  negligence  upon  the 
part  of  the  defoidant  in  the  instant  case,  and 
that  the  plaintifl  had  not  participated  in  these 
wrongful  acts  and  was  not  a  mere  joint  to^t^- 
feasor  in  the  sense  that  it  had  been  guilty  with 
the  defendant  of  tiie  same  or  like  neglig«nce 
which  resulted  in  causing  the  fatal  injurieB." 
Central  of  Georgia  Ry.  Co.  v.  Macon  By.,  etc^ 
Co.,  140  Ga.  309.  318,  78  S.  E.  931,  935. 

(a)  Negligence  being  for  determination  by  the 
jury,  except  where  nieciflcally  defined  and  ao 
classified  by-  law,  and  the  determination  as  to 
what  was  tne  immmate  cause  of  the  injury,  oat 
of  which  this  suit  originated,  being  a  questioii  of 
fact  dependent  upon  the  construction  or  inter- 
pretation of  some  of  the  evidence,  it  is  impossible 
for  this  court  to  say  as  a  matter  of  law,  and 
without  nsurnlng  the  functions  of  the  jury,  that 
but  one  veruct  could  have  been  returned,  and 
that  this  verdict  was  the  one  set  aside  by  the 
grant  of  the  motion  for  a  new  trial  upon  the 
application  of  the  defendant 

[Ed.  Note.— For  other  casM,  see  Indemnity, 
Cent  Dig.  |  81;  Negligence,  Cent  Dig.  {{  279. 
281.} 

Error  from  Baperlor  Court,  Bibb  Gonnty ; 
H.  A.  Mathews,  Jndge, 

Action  between  the  Central  of  Georgia  Rail- 
way Company  and  the  Macon  Railway  dc 
Light  Company.  There  was  a  judgment  for 
the  latter,  and  the  former  brings  error.  .  Af- 
firmed. 
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Jordan  &  Lane,  of  Macon,  for  plaintiff  In 
error.  Hatcher  &  Smith,  John  R.  L.  Smith, 
and  Grady  C.  Harris,  all  of  Macon,  for  de- 
fendant in  error. 

WADE,  OL  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  ooncnr. 

(20    Ga.    App.    6m 

PEACOCK  et  a!  T.  ANDERSON.    (No.  7809.) 

(Ooort  of  Appeals  of  Georgia,  Divialon  No,  1. 
July  23,  1917.) 

(Byllabua  ly  tht  Court  J 

1.  DEinTRRKB— OVBBBUUNG — PBOPBIKTT. 

Tho  general  demurrer  bringing  into  question 
the  jurisdiction  of  the  court  over  the  defendant 
Peacock,  and  the  various  special  demurrers  to 
the  petition,  were  properly  overmled. 

2.  Tbiai.  «=>193(2),  252(20)— Ihbtbuotxonb— 
Appucabilut  to  Eviobncb— Expsission 
o»  Opinion. 

The  evidence  did  not  demand  the  conclusion 
that  the  stock  purchased  by  the  plaintiff  was 
wholly  without  value  at  the  time  he  was  induced 
to  buy  it  by  the  alleged  misleading  and  un- 
tmthful  representationa  as  to  the  financial  con- 
dition of  the  corporation,  made  by  the  defend- 
ant Peacock,  on  account  of  which  the  plaintiff 
■ued;  and  therefore  the  following  cl^arge  to  the 
Jary  was  error:  "If  you  believe  he  is  entitled 
to  recover,  gentlemen,  the  measure  of  damages 
would  be  the  amount  he  paid  for  the  stock — 
tiuit  is,  whatever  money  he  lost"  The  amount 
the  plaindlf  lost  would  not  be  identical  with 
that  expended  by  him  for  the  stock,  unless  such 
stock  was  absolutely  worthless  at  the  time  of  the 
pnrcbase.  Ofbls  instruction  likewise  amounted 
to  an  ezpr«Mion  of  opinion  by  the  court  upon 
a  contested  point  in  the  case,  whether  the  loss 
BOBtained  by  the  plaintiff  was  equal  to  or  less 
tbain  the  foil  amount  paid  by  him  for  the  stock. 
For  the  same  reasons,  the  court  erred  in  charg- 
ing the  Jun  as  follows :  "If  you  should  allow 
the  plaintiff  to  recover,  you  may  increase  the 
amount  he  paid  for  his  stock  by  a  sum  equivalent 
to  interest^  as  stated  to  you" — as  this  instruc- 
tion likewise  gave  as  the  measure  of  damages 
tbe  amount  paid  by  the  plaintiff  for  the  stock. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  437,  610.] 

8.  ASSIQNHXNTS  OF  EBBOB— PBOFBISTr. 

lliere  is  no  substantial  merit,  under  the 
facta  «^  this  case,  in  the  three  remaining  special 
gronnds  of  the  motion  for  a  new  trial 

4.   PKirnON- ATKBalSN1#-BTIDXHCB. 

There  was  some  evidence  to  support  all  the 
material  allegations  in  tbe  petition,  except  that 
tbe  stock  alleged  to  have  been  sold  to  the  plain- 
tiff by  a  conspiracy  between  the  two  defend- 
ants, and  through  certain  false  representations 
as  to  its  value  and  as  to  the  solvency  of  the 
corporation,  was  entirely  worthless  when  pur- 
chased; and  the  judgment  is  reversed  solely  on 
account  of  the  error  in  the  charge  of  tbe  court 
referred  to  in  the  second  headnote.  • 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beld,  Jndge. 

Action  by  S.  J.  Anderaon  against  O.  H. 
Peacock  and  another.  There  was  a  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

little,  Powell,  Smith  &  Oiddsteln,  of  Atlan- 
ta, and  W.  M.  Clements,  of  Eastman,  for 


plaintiffs  In  error.  Charles  H.  Grlffen,  of 
Marietta,  and  Walter  S.  Pmon,  of  Atlanta, 
for  defendant  in  error. 

WADE,  C.  J.  Anderson  sued  Pollock  and 
Peacock  Jointly  in  an  action  for  fraud  and 
decdt,  alleging  that  tbe  former  was  a  resi- 
dent of  Fulton  county,  Ga.,  and  the  latter  of 
Dodge  county ;  that  on  February  8,  1914,  and 
at  various  times  thereafter  named  In  bis  peti- 
tion, Pollock  was  tbe  president  of  tbe  Union 
Trust  Company,  and  Peacodt  a  vice  presi- 
dent and  director  thereof,  and  that  tbe  same 
was  a  corporation  of  Fulton  county,  Qa. ;  that 
Pollock  and  Peacock  entered  into  a  conspir- 
acy to  sell  or  cause  to  be  sold  to  the  plain- 
tifl  certain  shares  of  tbe  capital  stock  of  tbe 
Union  Trust  Company,  and  in  pursuance  of 
said  conspiracy  tbe  defendants  prepared  a 
false  statement  pretending  to  show  tbe  finan- 
cial condition  of  the  corporation,  whlcb  was 
agreed  between,  them  should  be  used  in  effect- 
ing the  sale  of  its  capital  stock  to  blm ;  that 
this  statement  was  signed  by  Peacock,  a  man 
In  whom  be  bad  confidence,  and  was  by  tbe 
consent  and  agreement  of  Pollock  and  Pea- 
cock thereafter  exhibited  to  tbe  plaintiff  by 
a  duly  authorized  agent  of  tbe  company,  who 
by  means  of  tbe  false  r^resentaticHis  there- 
in contained  effected  a  sale  to  the  plaintiff 
of  certain  shares  of  stock  belonging  indivldu- 
ally  to  said  agent  at  and  for  tbe  sum  of  $1,320 
cash;  that  tbe  stock  was  worthless  at  tbe 
time  it  was  purchased  by  tbe  plaintiff,  and 
both  Pollock  and  Peacock  bad  knowledge  of 
this  fact.  Tbe  plaintiff  made  various  other 
allegations  as  to  tbe  precise  misrepresenta- 
tions contained  in  tbe  statement  signed  by 
Peacock  and  given  circulation  by  Pollock, 
which  partly  Induced  blm  to  expend  tbe  sum 
of  11320,  which  it  is  unnecessary  for  tbe 
purposes  of  this  decision  to  recite,  as  only  the 
barmfol  effect  of  tbe  charge  of  the  court  re- 
ferred to  In  tbe  second  headnote  above  Is 
sought  to  be  presented  by  what  is  said  in  this 
(pinion — other  rulings  not  being  discussed. 

[2]  The  receiver  testified  as  to  various 
discrepancies  between  tbe  statement  of  assets 
and  liabilities  given  currency  by  tbe  defend- 
ants,  which  was  signed  by  tbe  defendant  Pea- 
cock, but  all  bis  testimony  bad  reference  to 
tbe  financial  condition  of  tbe  corporation  at 
the  time  he  was  appointed  receiver  on  April 
20, 1914 ;  whereas  the  statement  made  by  Pea- 
cock, whlcb  the  plaintiff  alleged  Induced  him 
to  purdiase  stock  In  tbe  corporation,  waa 
dated  December  31,  1913,  was  agreed  to  and 
signed  on  February  3, 1914,  and  tbe  purchase 
of  stock  was  actually  made  by  the  plaintiff 
(m  February  13,  1914.  The  receiver  testified 
as- to  numerous  items  and  various  apparent 
discrepancies  In  tbe  statement  ref»red  to, 
which  itself  bore  express  reference  to  tbe  con- 
dition of  tbe  corporation  "at  tbe  close  of 
business  December  81,  1913,"  and  It  seems 
probable  that  at  tbe  time  his  testimony  was 
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delivered,  In  March,  1915,  stock  In  the  cor- 
poration was  utterly  worthless.  However, 
his  testimony  does  not  compel  the  conclu- 
sion that  on  December  31,  1913,  or  February 
8,  1914,  or  February  13,  1914,  the  corporation 
was  so  utterly  Insolvent  that  the  stock  there- 
in purchased  by  the  plaintiff  was  then  ab- 
solutely worthless.    The  receiver  said: 

"I  have  studied  the  history  of  the  company 
with  regard  to  the  assets,  as  to  tracing  the  as- 
sets that  might  bdong  to  the  company.  So  far 
as  I  know,  the  corporation  and  assets  on  De- 
cember Slst  and  until  my  appointment  [on  April 
29,  1914]  were  the  same  when  I  w^s  appointed, 
and  that  is  true  also  of  February  [1914],  to  far 
M  /  know."    (ItaUcs  ours). 

likewise,  on  cross-examination: 
*^  say  so  for  as  I  know  there  was  no  change, 
I  merely  mean  I  don't  know  about  it  The  stock 
and  bonds  instead  of  being  $49,900  as  carried  by 
them  in  December  were,  when  I  took  charge, 
187,000.  The  item  of  bills  receivable,  $216,318.- 
88  (as  carried  in  December),  was  an  entirely 
different  figure  when  I  took  charge  of  the  con- 
cern. I  know  there  existed  a  panic  in  business 
generally  between  December  and  when  I  took 
charge." 

Again,  In  reciwnae  to  the  following  ques- 
tion: 

"Yon  are  not  willing  to  state  that  this  state- 
ment attached  to  the  petition,  the  statement  of 
December  31st,  does  not  correctly  or  did  not 
correctly  represent  the  assets  and  liabilities 
carried  on  tne  books  of  the  company  at  that 
timer 

— be  answered: 

'T.  do  not  know.  I  was  not  Interested  In  this 
statement  of  December  Slst.  I  am  not  able  to 
state  that  there  was  any  error  in  that  state- 
ment" 

He  further  said: 

"As  to  this  financial  8tat«nent  o(  December 
81,  1918,  I  don't  know  a  thing  about  that  state- 
ment None  of  these  assets  that  are  mentioned 
in  this  statement  of  December '81st  have  been 
ecmcealed,  so  far  as  I  know  or  have  been  able 
to  learn.  The  books  don't  show  any  transac- 
tion where  the  assets  have  decreased  or  been 
depleted  in  any  way;  and  I  have  not  heard  of 
•ny  transaction  where  the  assets  would  be  ex- 
hausted. There  were  no  losses  that  would  use 
np  the  assets  during  the  time^  so  far  as  I  know." 

This  testimony  did  not  amount  to  positive 
testimony  that  the  stock  at  the  time  it  was 
purchased  by  Anderson  was  wholly  worth- 
less, nor  does  it  a]H)ear  elsewhere  in  the  rec- 
ord that  either  the  plaintiff  himself  or  any 
other  witness  definitely  and  positively  testi- 
fied to  this  effect  While  it  might  be  fairly 
assumed  from  the  testimony  of  the  receiver 
that  in  all  probability  the  stock  of  the  Union 
Trust  Company  was  altogether  worthless 
when  the  same  was  sold  by  Orr,  the  agent,  to 
the  plaintiff,  Anderson,  that  conclusion  Is  not 
demanded  by  the  testimony;  for,  notwith- 
standing the  short  time  whlcb  elapsed  be- 
tween December  31,  1913,  and  April  29,  1914, 
or  the  still  shorter  time  between  February  13, 
1914  (when  the  plaintiff  purchased  the  stock), 
and  April  29, 1914,  it  cannot  be  said  that  even 
In  that  brief  period  the  items  set  forth  in 
the  statemoit  of  assets  and  liabilities  upon 
which  the  letter  of  Peacock  (which  Induced 
the  plaintiff  to  purchase)  was  predicated  had 


not  very  materially  changed.  In  fact,  the  re- 
ceiver himself  stated  that  a  period  of  great 
financial  depression  had  ensued  between  De- 
cember, 1913,  and  April  29,  1014,  and  there 
was  other  testimony  to  the  same  effect,  as 
well  as  some  testimony  showing  a  shrinkage 
In  the  value  of  some  of  the  Items  Included  in 
the  statement  of  assets,  on  account  of  the 
bankruptcy  of  certain  other  corporations 
with  which  the  Union  Trust  Company  bad 
business  connections. 

It  Is  urged  by  able  ooonsel  for  the  de- 
fendant in  error  that  no  issue  as  to  the 
worthlessness  of  the  stodc  at  the  time  of  the 
purchase  by  the  plaintiff  was  raised  in  any 
manner  by  the  pleadings  or  during  the  trlaL 
It  is  enough  to  say,  in  answer  to  this  conten- 
tion, that  the  allegation  In  the  petition  that 
the  stock  was  worthless  was  denied  explicitly 
in  the  answers  of  the  defendants,  and  fur- 
thermore the  evidence  as  a  whole  disclosed 
that  there  was  an  atteu^>t  on  the  part  of  the 
defendants  to  show  that  the  property  listed 
In  the  statement  referred  to  in  the  letter  <rf 
the  defendant  Peacock  was  In  fact  worth  as 
much  as  there  shown,  or  approslmatdy  as 
mudL  Certainly  the  value  of  the  stock  at 
the  time  of  its  purchase  by  the  plaintiff  was 
thus  put  in  Issue,  and  It  was  not  conceded  In 
the  pleadings  or  otherwise  that  the  same  was 
worthless  when  sold  to  the  plaintiff.  This 
being  true.  It  follows  that  serious  injury 
may  have  been  done  the  defendants  by  the 
charge  instructing  the  jury  that  the  measure 
of  damages,  in  the  event  they  should  find 
the  plaintiff  was  entitled  to  recover,  would 
be  the  amount  be  bad  expended  for  the  stodc; 
as  this  in  effect  was  equivalent  to  an  Instmo- 
tlon  that  the  stock  was  utterly  worthless 
when  purchased,  and  very  strongly  intimated. 
If  it  did  not  in  fact  express,  that  In  tha 
opinion  of  the  court  this  was  in  fact  true; 
though,  as  suggested  above,  the  worthless- 
ness of  the  stock  ^as  denied  by  the  defend- 
ants In  their  pleas,  and  was  disputed  by  some 
evidence  offered  in  their  behalf.  It  is  also 
true  that,  considering  certain  testimony  for 
the  plaintiff  and  discrediting  some  evidence 
for  the  defendants,  Tt  is  easily  demonstrable 
that  (as  urged  by  counsel  for  the  defendant 
in  error)  the  testimony  as  a  whole  might  sus- 
tain (under  one  theory)  a  finding  for  even  a 
greater  amount  than  $1320  as  the  actual 
damages  suffered  by  the  plaintiff,  and  there- 
fore that  the  erroneous  Instruction  as  to  the 
measure  of  damages  might  not  have  been 
harmful  to  'the  defendants  and  would  not  re- 
quire a  reversal.  But,  on  the  other  band, 
this  Interpretation  of  the  evidence  is  not 
the  only  Interpretation,  nor  is  It  demanded; 
and,  since  an  acceptance  by  the  Jury  of  some 
of  the  other  testimony  In  the  case  would 
have  necessitated  a  different  conclusion  and 
might  have  led  them  to  believe  that  the  stock 
had  some  value  from  December  81,  1913,  up 
to  and  including  February  13,  1914,  the  in- 
struction was  In  tact  harmful;  for  it  submit- 
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ted  to  the  JU17  as  a  settled  issue  one  of  the 
vital  contentions  In  the  case. 

As  the  case  must  go  back  for  a  new  trial, 
we  do  not  think  It  proper  to  comment  at  any 
length  or  to  spedflcally  refer  to  any  more 
of  the  OTldence  than  necessary  to  make  clear 
the  reason  for  the  rallng  reversing  the  Judg- 
ment of  the  lower  court; 

Judgment  reversed. 

GEOBOB  and  LUKE,  JJ.,  ccmcur. 

(20  Ga.    App.    570 

OEAWTOBD  et  al.  v.  CaTIZBNS*  ft  SOUTH- 
ERN BANK.     (No.  8290.) 

<Coart  of  Appeals  of  Georgia,  Divisloii  Noi  2. 
July  28,  1917.) 

(ByJlahiu  by  the  Court.) 
i,  BnxB   AND    NoTKS   9=>534— AonoiTB— At- 

tORKBT'S  FEKS. 

'The  fact  that  the  maker  of  a  promissory 
note  payable  to  and  indorsed  by  the  maker  was 
not  pven  the  statutory  notice  as  to  attorney's 
fees  required  by  section  4262  of  the  Civil  Code 
of  191(),  and  was  not  sued  with  the  other  tn- 
doners  of  the  note  was  no  reason  why  judg- 
ment should  not  be  had  for  attorney's  fees 
•gainst  those  indorsers  who  were  served  with 
such  notice  and  sued. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  H  1948,  1947.] 

2.  EviDKNcs    ^»263(2)— GonvxBSATioir— Ad- 

MUSIBUJTT. 

It  is  only  when  a  oonversation  oontaining 
an  admission  is  given  in  evidence  that  it  is  the 
right  of  the  other  party  to  introduce  "the  whole 
admission  and  all  the  conversation  connected 
therewith."  Matters  wholly  disconnected  from 
the  admission  first  oSered  are  not  admissible, 
•ven  though  they  may  be  a  part  ot  such  oon- 
versation. 

[i!.d.  Note.— For  other  cases,  see'  EMdence, 
Ceat  Dig.  |  1023.] 

&  Bnxs  AKD  Notes  «s»S6&— IirnosBiss— Db- 

RN8C8. 

"One  who  signs  or  Indorses  a  note  as  surety 
cannot,  in  defense  to  any  action  thereon,  either 
by  the  innocent  payee  or  any  other  bona  fide 
holder  for  value,  set  up  that  the  principal  mak- 
er, to  whom  he  intrusted  the  note,  delivered  it 
in  violaticm  of  a  condition  that  a  certain  other 
person  or  persons  should  first  sign  or  indorse  it." 
[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  f  951.] 

4  Pmwcipai.  and  Subjbtt  «=s>161— Dbitwbks. 
Under  the  facts  of  this  case  the  plea  filed 
by  certain  indorsers,  that  they  were  discharged 
from  liability,  because,  for  a  valuable  considera- 
tion, there  was  An  extension  of  time  to  one  of 
their  cosureties,  cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Cent.  Dig.  Si  85,  439-441.] 

6.  EVISKNOK     «SS>314(1)  —  EtKABSAT  —  EZOI.U- 
BION. 

The  evidence  of  the  witness  Shari>e,  referred 
to  in  the  bill  of  exceptions,  was  hearsay,  and 
was  properly  exdnded. 

UEiL  Note.— Fw  other  cases,  see  Evidence, 
Cent  Dig.  f  U68.] 

&  Tbiai.  «=»168— Pbovinob  ov  CotntT-  Di- 

SEcnoN  or  Vebdjot. 

"The  mere  fact  that  there  are  conflicts  in 

the  testimony  does  not  render  the  direction  of 

>  verdict  in  favor  of  a  party  erroneous,  when 


it  appears  that  the  conflicts  are  immaterial,  and 
that,  giving  to  the  opposite  party  the  benefit  of 
the  most  favorable  view  of  the  evidence  as  a 
whole  and  of  all  legitimate  inferences  therefrom, 
the  verdict  against  him  is  demanded." 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  Sf  341,  876-380.] 

Error  from  Superior  Court,  Toombs  Ooun- 
ty ;  B.  N.  Hardeman,  Judge. 

Action  by  the  Citizens'  ft  Southern  Bank 
against  J.  W.  A.  Crawford  and  others.  There 
was  a  judgment  for  plalntlfT,  and  defendants 
bring  error.   Afilrmed. 

E.  J.  Giles,  of  Lyons,  and  Hines  ft  Jordan, 
of  Atlanta,  for  plaintiffs  In  error.  W.  L. 
Wilson,  of  Mt  Vernon,  and  Adams  ft  Adanus 
of  Savannah,  tor  defendant  In  error. 

BLOODWORTH,  J.  The  Citizens'  ft 
Southern  Bank  filed  A  salt.  In  which  It  al- 
leged that  J.  W.  A.  Crawford,  T.  J.  Foe,  S.  A. 
McColskey,  T.  B.  Lee,  R.  L.  Sharpe,  and 
James  McNatt  were  Indebted  to  it  on  a  cer- 
tain note  for  flO,000,  payable  February  1, 
1912,  <m  which  was  credited  $6,10834  (m  the 
1st  of  March,  1913.  The  note  was  made  bf 
the  Vldalia  Coffin  ft  Gasket  Ompany,  was 
payable  to  the  order  of  "ourselveB,"  and  was 
Indorsed  by  the  Vldalia  CofSn  ft  Casket  Com- 
pany and  by  the  above-named  def Midants.  It 
was  aUeged  that  the  Vldalia  Ck>flln  ft  (basket 
Company  had  become  insolvent,  and  bad  been 
placed  in  the  hands  of  a  receiver,  and  its 
assets  administered,  and  that  the  stild  con- 
cern had  ceased  to  do  business;  and  the 
plaintifT  prayed  judgment  against  the  above- 
named  defendants  as  Indorsers.  Defendants 
T.  J.  Foe,  T.  R.  Lee,  and  R.  L.  Sharpe  at  the 
appearance  term  of  the  court  filed  a  plea  la 
whldi  they  denied  Indebtedness  to  the  plain- 
tiffs on  said  note  for  any  amount,  denied  lia- 
bility for  attorney's  fees,  because  notice  as  to 
attorney's  fees  "vras  not  given  to  the  Vldalia 
Coffin  ft  Casket  Company,  one  of  the  joint 
obligors  on  said  note;  and  tbey  say  they  are 
not  liable  for  said  attorney's  teea  without 
suit  on  said  note  against  said  company  and 
without  notice  to  it"  Defendants  further 
pleaded  that  they  were  accommodation  In- 
dorsers, and  that  "at  or  about  the  maturity 
of  said  note^  to  wlty  February  1,  1912,  the 
plaintiff,  for  a  valuable  considMatlon,  at  the 
instance  and  request  of  the  said  Vldalia 
Coffin  ft  (basket  Company,  the  maker  .of  said 
note,  and  James  McNatt,  one  ot  said  acoont- 
modatlon  indorsers  ayd  sureties  on  said  note^ 
withont  the  knowledge  and  consoit  of  these 
defendants,  extended  the  payment  of  said 
note  from  February  1,  1912,  to  May  1,  1912, 
and  *  *  •  say  that  by  said  extension  of 
the  time  of  the  payment  for  the  sued  upon 
note  in  this  case  by  the  plaintiff  tor  a  valua- 
ble consideration,  for  said  time  and  period 
they  were  discharged  from  all  liability  on 
said  note."  Defendants  also  ideaded  that 
they  signed  the  note  sued  on  "under  an 
agreement  and  restdutlon  of  tbe  board  of  dl- 
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rectors  of  said  company  tbat  said  note  was 
not  to  be  traded  and  discounted  [until  in- 
dorsed?] by  all  the  directors  of  said  com- 
pany; that  in  violation  of  said  agreement, 
which  was  well  known  to  said  James  McNatt, 
one  of  said  Indorsers,  said  company  traded 
said  note  without  the  said  note  being  in- 
dorsed by  two  of  the  directors  of  said  com- 
pany, to  wit,  W.  li.  Tidwell  and  Ira  T.  Mo- 
Lemore,  who  were  then  and  still  are  amply 
solvent ;  that  said  James  McNatt,  one  of  said 
accommodation  Indorsers  and  sureties,  is  now 
the  owner  and  bolder  of  said  note,  and  that 
the  plaintUF  is  not  now  and  was  not  at  the 
time  of  the  bringing  of  this  suit  the  owner 
and  holder  of  said  note,  as  these  defendants 
are  informed  and  believe,  and  said  James  Mc- 
Natt knew  of  said  agreement  by  which  said 
note  was  not  to  be  traded  until  it  was  indors- 
ed by  said  will  of  the  directors  of  said  com- 
pany; that  said  James  McNatt  and  said  com- 
pany traded  said  note  to  the  plaintiff  in  vio- 
lation [of  said  agreem«it?] ;  that  said  suit  is 
now  proceeding  for  the  benefit  of  said  James 
McNatt,  as  these  defendants  are  informed 
and  believe,  and  these  defendants  say  they 
are  not  liable  on  said  note  for  the  reasons 
aforesaid."  On  February  28,  1916,  defend- 
ants amended  their  plea,  as  follows: 

"On  January  2, 1914,  in  the  city  of  Savannah, 
the  note  sued  upon  was  ^ally  paid  by  the  de- 
fendant James  McNatt,  by  hia  giving  note  to 
plaintiff  for  the  sum  of  $4,885.79,  due  six 
months  after  date,  which  said  note  embraced  the 
principal  and  interest  due  on  the  note  sued 
upon  up  to  January  2,  1914,  and  that  on  Jan- 
uary 2,  1914,  said  note  was  surrendered  and  de- 
livered by  plaintiff  to  said  James  McNatt:  that 
these  defendants  are  accommodation  indorsers 
and  sureties  upon  the  note  sued  upon  in  this 
ease;  that  on  January  2,  1914,  plaintiff  took 
La  payment  of  the  note  sued  upon  in  this  case 
the  note  mentioned  and  described  in  the  first 
paragraph  of  this  amendment ;  that  in  said  note 
collateral  was  pledged  by  said  James  McNatt  to 
plaintiff,  to  wit,  order  on  receivers  of  Vidalia 
CofSn  and  Casket  Company  to  pay  money  col- 
lected for  the  account  of  James  McNatt;  that 
this  was  done  without  the  knowledge  and  con- 
sent of  these  defendants ;  that  the  contract  sued 
upon  was  charged  [changed?]  and  a  motion 
[novation?]  thereof  thus  made;  and  these  de- 
fendants admit  that  they  have  been  discharged 
from  all  liability  on  said  note  by  reason  of  the 
forging  [foregoing?]  fact" 

The  case  proce€*ded  to  trial,  and  after  the 
evidence  was  all  in  a  verdict  was  directed 
for  the  plaintiff  for  the  full  amoimt  of  prin- 
cipal, interest,  and  attorney's  fees  sued  for 
in  the  case. 

[1]  1.  There  Is  no  merit  in  the  contention 
of  deffendant  that  attorney's  fees  should  not 
have  been  awarded  because  of  the  fact  that 
the  Vidalia  Coffin  &  Casket  Company,  maker 
and  indorser  of  the  note,  was  not  sued,  and 
because  no  notice  was  e^ven  It  in  reference 
to  these  fees.  The  defendants  were  accom- 
aiodatlon  indorsers,  and  therefore  sureties 
upon  the  note.  "The  principal  and  surety 
on  a  note  are  Jointly  and  severally  liable." 
Armstrong  v.  Citizens',  eta.  Bank,  145  Oa. 
864,  90  S.  E.  46 ;  Heiard  v.  Tappan  &  Merritt, 
U6  Oa.  983,  43  S.  E.  375.    "Upon  a  Joint  and 


scfveral  obllgatim  to  pay  attorney's  fees,  one 
defendant  may  be  held  liable  therefor,  al- 
though his  codefendant,  or  Joint  promisor,  is 
relieved  from  liability  through  failure  of  the 
plaintiff  to  give  the  statutory  notice."  Sa- 
vannah Bank  &  Trust  Co.  T.  Porvls,  6  Ga. 
App.  275,  65  S.  E.  36  (4). 

[2]  2.  The  following  enridence  of  Bi  X  Giles 
was  ruled  out  on  objections  by  plaintiff,  to 
wit: 

"In  these  conversations  that  Judge  Adnmii 
[counsel  for  plaintiff]  has  been  asking  me  about, 
Mr,  McNatt,  in  the  conversation  with  him  this 
morning,  said  that  the  note  sued  upon  belonged 
to  him.^' 

Defendant  insists  that  tliis  ruling  was  er- 
ror, "because,  counsel  for  plaintiff  having 
gone  into  these  conversations,  these  defend- 
ants weire  entitled  to  all  of  the  conversaticm, 
and  especially  to  what  McNatt  said  therein 
in  reference  to  the  ownership  of'  the  note 
sued  upon."  Each  ground  of  a  motion  for  a 
new  trial  must  be  complete  without  reference 
to  the  brief  of  evidence.  There  is  nothing  in 
this  ground  of  the  motion  to  show  what 
"these  conversations"  were,  and  nothing  to 
show  that  "the  conversation  with  him  this 
morning"  contained  any  admission;  and  it  is 
only  "when  an  admission  is  given  In  evi- 
dence, it  Is  the  right  of  the  other  party  to 
have  the  whole  admission  and  all  the  con- 
versation connected  thereiwith."  Civil  Code 
1910,  }  5783.  Matters  wholly  disconnected 
from  the  part  first  offered  are  not  admissible, 
even  though  a  part  of  such  conversation. 
Brown  v.  State,  119  Ga.  673,  46  S.  E.  833  (5). 
Besides,  the  evidence  of  Giles  quoted  above 
is  clearly  hearsay. 

[8]  3.  Objection  is  made  that  the  court  re- 
fused to  allow  the  witness  to  answer  the  fol- 
lowing question: 

"When  that  note  [referring  to  the  note  sued 
upon]  was  indorsed  by  the  gentlemen  whose 
names  are  on  the  baoc  of  it,  what  was  the 
agreement,  if  any,  as  to  who  should  indorse 
ttiat  paper  before  it  was  delivered  or  traded?" 

— ^it  being  stated  that: 

"The  defendants  could  prove  by  this  witness 
that  the  note  sued  npon  was  indorsed  by  the  pres- 
ent indorsers  for  the  maker,  with  the  under- 
standing with  the  maker,  and  among  all  of  them, 
that  the  paper  was  not  to  be  traded  until  Mr. 
McLemore  and  Mr.  l^dweU  had  indorsed  it: 
that  these  two  gentlemen  were  solvent,  are  stUl 
solvent,  and  able  to  respond  to  any  judgment  on 
this  paper." 

Then  is  no  allegation  that^when  tills  note 
was  traded  to  the  bank  It  had  any  notice 
whatever  of  snch  a  condition.  "One  who 
signs  or  Indorses  a  note  as  surety  cannot, 
in  defense  to  any  action  thereon,  either  by 
the  innocent  payee  or  any  other  bona  fide 
holder  for  value,  set  up  that  the  prlndiMl 
maker,  to  whom  he  intrusted  the  note,  de- 
livered it  in  violation  of  a  condition  that  a 
certain  other  person  or  persons  should  first 
sign  or  Indorse  it.  Clark  v.  Bryce,  64  Ga. 
486;  Bonner  v.  Nelson,  67  Ga.  433."  Hancock 
V.  Empire  Cotton  Oil  Co.,  17  Ga.  App.  188, 
86  S.  E.  441. 

[4]  4.  In  their  answer  the  defendants  who 
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pleaded  tirsed  that  they  were  discharged 
from  liability  because  for  a  valuable  con- 
sideration there  was  an  extension  of  time  to 
ooe  of  their  cosureties.  Under  the  facts  of 
ttiis  case  such  a  plea  cannot  be  sustained. 
It  will  be  noticed  that  this. alleged  agreement 
was  between  the  original  creditor  and  one 
of  the  cosureties.  It  is  not  pretended  that 
any  arrangement  of  any  sort  was  made  with 
the  principal  debtor,  and  the  evidenoe  shows 
that  no  valuable  consideration  was  paid,  and 
no  one  of  the  sureties  was  released  or  oom- 
pounded  with. 

[S]  5.  The  court  did  not  err  In  ruling  out 
the  evidence  of  R.  L.  Sharpe  as  set  out  in  the 
bill  of  exceptions,  as  the  same  was  clearly 
hearsay. 

[6]  6.  The  court  properly  directed  a  ver- 
dict for  plaintiff.  "  'The  mere  fact  that  there 
are  conflicts  in  the  testimony  does  not  ren- 
der the  direction  of  a  verdict  in  favor  of 
a  party  erroneous,  when  it  appears  that  the 
conflicts  are  immaterial,  and  that,  giving  to 
the  opposite  party  the  benefit  of  the  most 
favorable  view  of  the  evidence  as  a  whole 
and  of  all  legitimate  inferences  therefrom, 
the  verdict  against  blm  is  demanded.'  San- 
ders' Mfg.  Co.  V.  Dollar  Savings  Bank,  110 
6a.  650,  35  S.  B.  777."  Skinner  v.  Braswell. 
126  Ga.  761,  55  S.  E.  914  (2). 

Judgment  afiSrmed. 

BBOXUBS,  P.  J.,  and  JENKINS,  J.,  con- 
car. 

(»   Oa.   App.    SM) 

CENTRAL  OP  GEORGIA  BY.  CO.  t, 

STEPHENS.     (No.  7967.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
July  23,  1917.) 

(Byttaliu  (v  the  Court.} 
L  Mastkb  and  Skkvant  ^3269(2)— Ikjitbies 

TO  SkkVAK1>— LlABIUTT   FOB  ACTS  OV  FBL- 

Low  Sebvant. 
The  petition  alleged,  in  substance,  that  the 
fansband  of  petitioner  and  J.  T.  Lavender  were 
members  of  a  switching-  crew  in  the  yards  of 
the  Central  Railroad;  that  they  were  engaged 
in  working  on  a  switch  engine;  that  the  hus- 
band of  petitioner  and  Lavender  were  engaged 
about  the  same  work ;  that  the  husband  of  peti- 
tioner was  subordinate  In  authority  to  the  said 
Lavender;  that  th6  said  Lavender  was  of  a 
cruel  and  mean  nature,  and  often  used  violence 
in  urging  bis  subordinates,  which  fact  was  not 
known  to  the  husband  of  petitioner,  but  was 
eithtt  known  to  the  railroad  company  or  in  the 
exercise  of  ordinary  care  in  the  employment  of 
competmt  servants  could  have  been  known ; 
that  at  night  on  January  28,  1916,  while  peti- 
ti<»er'8  husband  and  Lavender  were  upon  the 
footboard  of  the  tender  of  the  switch  engine  on 
which  they  worked,  and  while  the  engine  was 
backing  in  the  yard,  engaged  in  making  up 
trains,  without  any  fault  upon  the  part  of  peti- 
tioner's  hn8l>and,  the  said  Lavender  began  to 
corse  petitioner's  husband  for  cutting  cars  at 
too  great  a  rate  of  speed,  and  finally  struck 
him  with  a  lantern,  knocking  him  from  off  the 
footboard  of  the  engine,  down  ujbon  the  track 
and  between  the  rails,,  and  he  was  run  over 
by  the  engine  and  killed ;   that  the  railroad  com- 


pany was  negligent,  and  anch  negligence  caused' 
the  death  of  petitioner's  husband,  for  the  value 
of  whose  life  suit  is  brought ;  that  the  railroad 
company  was  negligent:  (a)  In  employing  an 
incompetent,  unsafe,  and  violent  tempered  man 
and  placing  him  over  the  deceased,  with  full 
knowledge  of  bis  violent  choracteristics ;  (b) 
in  not  warning  the  deceased  of  the  violent  char- 
acter and  highly  ungovernable  temper  of  said 
Lavender;  (c)  in  ordering  and  instructing  the 
deceased  to  work  in  conjunction  with  and  un- 
der the  said  Lavender;  (d)  "that  it  was  the 
duty  of  the  defendant  company  to  furnish  the 
deceased  with  a  safe  place  wherein  to  work 
and  perform  the  duties  assigned  to  him,  and  that 
in  ordering  him  to  work  under  the  authority  of 
the  said  Lavender  and  subject  to  his  orders  was 
to  place  him  in  an  unsafe  and  dangerous  place, 
the  dangers  of  which  the  deceased  was  not 
aware;  and  in  so  doing  the  defendant  was 
^ilty  of  negligence  which  contributed  to  the 
mjury  and  death  of  the  deceased."  Held,  that 
the  petition  was  subject  to  general  demurrer, 
for  the  reason  that  no  cause  of  action  is  set 
out.  In  such  a  case  it  must  appear  not  only 
that  the  homicide  was  committed  in  the  prose- 
cution of  the  business  of  the  railroad,  but  also 
that  it  was  within  the  scope  of  the  servant's 
employment  and  was  not  prompted  solely  or 
primarily  by  malice.  Savannah  Electric  Co.  v. 
Hodges,  6  Ga.  App.  470,  65  S.  E.  322 ;  L.  &  N. 
Railroad  v.  Hudson,  10  Ga.  App.  169,  73  S.  E. 
30;  Jones  v.  St.  L.  N.  &  P.  Co.,  43  Mo.  App. 
398;  Labbatt's  Master  and  Servant,  vol.  2,  S 
537;  Smith  v.  S.  A.  L.  Ry.,  18  Ga.  App.  309, 89 
S.  E.  490.  The  court  enred  in  overruling  the 
general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  838.] 

Error  from  City  Court  of  Macon ;  Da  Pont 
Guerry,  Judge. 

Action  by  Maggie  Stephens  against  the 
Central  of  Georgia  Railway  Company. 
There  was  a  Judgment  for  plalntUf,  and  de- 
fendant brings  error.    Reversed. 

Jordan  &  Lane,  of  Macoo,  for  plaintiff  in 
error.  Robt  L.  Bemer,  of  Maoon,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  leversed. 

WADE,  C.  J.,  and  GEORGE,  i.,  concur. 


(20   Ga.   App.   5(6) 

THIGPEN  V.  RINER  MERCANTILE  00, 

(No.  8229.) 

((Toart  of  Appeals  of  Georgia,.  Division  Na  2. 

July  23,  1917.) 

(Bvttahui  hv  th«  Oovrt.) 
N«w  Trial  «=»70— Right  to— BvirawCT. 

The  evidence  authorised  the  verdict,  and  the 
refusal  of  the  trial  Judge  to  grant  a  new  trial 
was  not  erroneous.  It  is  argued  in  the  brief 
of  counsel  for  plaintiff  in  error  that  the  evidence 
for  plaintiff  showed  that  the  defendant  was  in- 
debted to  it  as  follows:  S238.24  on  open  ac- 
count ;  $25  on  one  note ;  $40  on  another ;  and  > 
$60  on  anothei^-whereas  the  evidence  for  the 

glaintiff  really  showed  that  the  defendant  was 
idebted  to  it  on  Btill  another  and  additional 
note  of  $60,  whidi  reconciles  the  verdict  to  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  H  142,  143.] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 
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Action  between 'Henry  Thlgpen  and  tbe 
Rlner  Mercantile  Company.  There  was  a 
judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

CSamp  &  Twitty,  of  Dublin,  for  plaintiff  in 
error.  B.  I<.  Stephens,  of  Wrlghtsvllle,  and 
T.  P.  Stephens,  of  Adrian,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

BROYI/ES,  P.  J„  and  BLOODWORTH,  J, 
concur. 

(107    S.    C.    S») 

STARR  V.  ATLANTIC  COAST  LINE  R.  CO. 
(No.  9T82.) 

(Supreme  Coart  of  South  Carolina.     July  2S, 
1917.) 

Uastis  ano  Skbyart  ^=>100(8)— Irxdbt  to 
Skbvant— RKLiar  Oontbjlot— Rkleabb  in 
Vwu 
Civ.  Code  1912,  {  2808^  provides  that  the 
acceptance  of  benefits  under  a  relief  departmont 
contract  shall  not  bar  an  action  for  neKligent 
injury  notwithstanding  a  sabsequent  release 
eivcn  on  payment  of  such  snm  only  as  ma;  be 
doe  employi  under  contract.  Plaintiff  waa  in- 
jured while  emidoyed  by  defendant  and  while  he 
was  a  member  of  defendant's  relief  department 
A  dispute  existed  as  to  the  amount  due  plaintiff 
on  the  relief  contract,  and  plaintiff  refused  to  ac- 
cept an  amount  tendered  and  brought  suit  for 
damages  for  his  injury.  A  compromise  was  ef- 
fected whereby  plaintiff  was  paid  S3,50O,  which 
he  accepted,  executing  a  release  in  full  pay- 
ment by  way  of  settlement  and  compromise,  of 
all  claims  and  damages  growing  out  of  or  inci- 
dent to  the  injury  received  by  me."  Held,  the 
release  was  a  bar  to  a  suit  on  the  relief  con- 
tract. 

[YH.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  168,  170.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Mendel  L.  Smith,  Judge. 

Suit  by  H.  F.  Starr  against  the  Atlantic 
Coast  Line  Railroad  Company  (Belief  Depart- 
ment). Judgment  for  defendant,  and  plain- 
tur  appeals.    Affirmed. 

D.  W.  Robinson  and  W.  W.  Hawes,  both  of 
Colombia,  for  appellant.  Barron,  McKay, 
Frlerson  &  Moffatt,  of  Columbia,  and  L.  W. 
McLemore^  of  Sumter,  for  respondent 

HYDRICK,  J.  Plaintiff  was  injured  whUe 
employed  by  defendant  and  while  he  was  a 
member  of  defendant's  relief  department 
He  sued  to  recover  damages  for  the  injury. 
A  compromise  was  effected,  and  be  executed 
a  release,  which  is  pleaded  In  bar  of  this  ac- 
tion on  the  relief  department  contract  A 
verdict  was  directed  for  defendant 

The  relief  department  is  not  a  distinct 
entity,  but  merely  a  separate  d^mrtment  of 
the  business  of  the  railroad  corporation,  so 
styled  for  convenlenoe.  Liability  for  the  in- 
jury and  under  the  contract  are  both  liabili- 
ties of  the  same  corporation.  The  addition 
of  the  words  "Belief  Department"  to  defend- 
ant's corporate  name  amounts  to  nothing. 


The  pertinent  clauses  of  the  release  are 
quoted  below.  While  the  release  does  not 
specially  mention  the  liability  of  defendant 
under  ttie  relief  department  contract  in  ex- 
press terms,  it  discharges  defendant  from 
"any  and  all  daims  Incident  to  or  "growing 
ont  of  said  accident"  It  Is  too  plain  for  ar- 
gument that  plaintiff's  claim  In  this  action 
was  incident  to  and  grew  out  of  the  accident; 
for.  If  the  accident  had  not  happened,  he 
would  have  had  no  claim  at  aU. 

The  'point  here  involved  was  decided 
against  appellant's  contention  In  Sturglss  v. 
Railroad  Co.,  80  S.  C.  167,  203,  60  S.  EL  939, 
61  S.  B.  261,  and,  by  necessary  Inference,  In 
Beylot  V.  Railroad  Co.,  96  S.  O.  210,  216,  78 
S.  B.  871,  872.  Sturglss  sued  and  recovered 
for  his  injuries,  "and  a  full  and  complete  re- 
lease atid  discharge  was  taken  for  all  claim 
and  demand  aaainst  the  said  defendant  for 
said  injuries."  He  then  sued  on  his  contract 
in  the  relief  department  for  the  indemnity 
therein  provided  on  account  of  his  injuries. 
This  court  though  divided  on  the  other 
points  considered,  was  unanimous  in  hokUng 
that  his  action  was  barred  by  the  release,  for 
the  reason  thus  stated  in  the  leading  (pinion: 

"It  is  true  tbe  statute  provides  that  the  ac- 
ceptance of  benefits  under  tho  hospital  fund 
Hhall  not  operate  to  estoff  or  in  any  manner  bar 
the  right  of  tbe  employ^  from  recovering  dam- 
ages for  the  injury  caused  by  the  negligence  of 
tho  corporation;  but  it  does  not  provide  that  a 
receipt  or  rdeaae  given  in  satisfaction  of  a 
claim  arising  out  of  negligence  shall  be  null  and 
void,  and  that  even  after  full  compensation  for 
negligent  injury  the  employe  shall  still  have  tbe 
right  to  recover  his  beneficial  interest  in  the 
hospital  fund,  altMouffh  he  had  previouslg  r«Bn- 
guiihed  it."    (Italics  added.) 

In  the  Beylot  Case  plaintiff  was  allowed  to 
recover  on  the  relief  department  contract, 
after  a  recovery  of  damages  for  the  tort 
But  that  case  was  distinguished  from  the 
Sturglss  Case  by  Mr.  Justice  Fraser,  who 
wrote  the  opinion,  on  the  ground  that  there 
was  no  release  of  liability  as  there  was  in 
the  Sturglss  Case.  He  pointed  out  and  em- 
phasized the  difference  between  the  ^ect  ot 
the  provision  of  the  relief  department  con- 
tract that  acceptance  of  benefits  thereunder 
should  operate  as  a  release  from  liability  few 
damages  for  the  injury  and  a  release  executed 
after  the  injury  in  settlement  of  claims  grow- 
ing thereout,  saying,  in  effect,  that  the  one  is 
outlawed  by  the  statute^  and  the  other  is 
favored  by  the  law. 

The  statute  (section  2808,  voL  1,  Civ.  Code 
1912)  declares,  in  effect,  tliat  the  acceptance 
of  benefits  under  the  r^ief  department  con> 
tract  shall  not  operate  to  bar  an  action  for 
negligent  Injury,  notwithstanding  tbe  previ- 
ous agreement  contained  In  the  contract  that 
It  shall  have  that  effect,  and  notwithstanding 
any  subsequent  receipt  or  release  glvoi  on 
payment  of  such  sum  only  as  may  be  due  to 
the  employe  under  the  contract  The  pur- 
pose evidently  was  to  enable  an  Injured  em- 
ploy6  to  recover  both  the  amount  due  him 
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under  the  contract  and  damagea  for  his  neg> 
Ugent  Injury.  Therefore  the  court  held  la 
the  Beylot  Case  that  the  recovery  of  dam- 
ages for  the  tort  only  did  not  bar  an  action 
for  the  sum  due  under  the  contract 

But  the  act  does  not  purport  to  deny  to  the 
parties  the  right  to  settle  both  claims  at  the 
same  time,  and  Include  both  in  one  and  the 
same  receipt  and  release;  and  that  is  what 
they  have  done  in  this  case.  A  dispute  exist- 
ed between  than  as  to  the  amount  due  plain- 
tiff under  the  contract.  Plaintiff  testified 
that  defendant  tendered  him  an  amount, 
which  he  refused  on  the  ground  that  it  was 
less  than  was  due  him  under  the  (tentract 
He  then  brought  suit  for  damages  for  his 
tortious  Injury,  and  a  compromise  was  effect- 
ed, whereby  he  was  paid  (3,000,  and  he  ac- 
cepted the  same,  "in  full  payment,  by  way  of 
settlement  and  compromise,"  not  of  the  suit 
then  pending,  but  "of  all  claims  and  demands 
growing  out  of  or  Incident  to  injury  received 
by  me,"  etc.  If  It  had  been  the  intention  of 
the  parties  to  limit  that  settlement  and  com- 
promise to  the  action  for  tort,  It  would  have 
been  easy  to  so  express  It.  But,  in  plain 
and  unequivocal  terms,  the  release  includes 
all  claims  or  demands  growing  out  of  or  In- 
cident to  the  Injury,  which  Includes  the  claim 
here  sued  for.  There  Is  neither  allegation 
nor  proof  that  it  was  Included  i^  the  release 
by  accident,  mistake,  or  fraud.  The  con- 
clusion Is  In^vitaUe  that  the  release  is  a 
bar  to  this  action. 

Therefore  the  Judgment  of  the  circuit  court 
Is  affirmed. 

aAKT,  O.  J.,  and  WATTS,  FRASEK,  and 
6AGE,  J<J.,  concur. 


(107   S.    C.    486) 

STATE  V.  ALLSTON.    (No.  9754.) 

(Supreme  Court  of  South  CTaroUna.     July  12. 
1917.) 

X  Intoxicatino  LiquoBS  «=»138— Oaixon  a 

Month  Law. 
The  gallon  a  month  law  (Act  Feb.  20,  1915 
[29  St  at  Large,  p.  140])  did  not  change  the 
odsting  law  of  the  right  to  bring  whisky  into 
the  state,  except  that  it  limited  the  amount  to 
one  gallon  per  month  for  personal  use,  and  re- 
quired the  liquor  to  be  delivered  to  the  consignee. 

[Ed.  Note.— For  other  cases,  see  Intoxinting 
Liquors,  Cfent  Dig.  {  148V1 

2.  Intoxicating  Liqcors  «=»138— Rigft  ok- 
Cabrieb  to  Teansfobt— Qaixon,  a  Month 
Law. 
A  private  carrier  for  hire  had  the  same  right 
to  bring  liquor  into  the  state  under  the  gall<»i 
a  month  law  as  a  oonunon  carrier,  such  as  rail- 
ways and  express  companies,  subject  to  the  same 
law  and  restrictions.  < 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent.  Dig.  f  148.] 

&.  iBiTOXICATINO   LlQCOBS   €=»138— GaiXON   A 

Month  Law — Choice  of  Cabbixb. 
A  person  ordering  liquor,  not  exceeding  a 
fallen  a  month,   to  be  brought  into  the  state 
for  his  personal  consumption,  had   the  choice 


of  bringing  it  In  by  a  private  carrier  for  hire  or 
a  common  carrier.    .^ 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  148.] 

Gary,  C.  J.,  and  Frascr,  J.,  dissenting. 

Aiqjieal  from  General  Sessions  Circuit 
Court  of  Jasper: County;  James  £«.  Penrlfoy, 
Judge. 

George  AUston  was  convicted  of  an  of- 
fense, and  he  appeals.  Judgment  reversed, 
and  new  trial  granted. 

H.  Klugh  Purdy,  of  Rldgeland,  for  appel- 
lant Geo.  Warren,  Sol.,  of  Hampton,  for 
the  State. 

WATTS,  J.  The  deJ^endant  was  Indicted, 
tried,  and  convicted  at  the  July  term  of 
court,  1916,  for  Jasper  county,  before  Judge 
Peurifoy  and  a  Jury.  After  sentence  defend- 
ant appeals. 

The  third  and  fourth  exceptions  are: 

(3)  His  honor  erred  in  charging  the  jury 
that,  "If  you  find  from  the  testimony  that  the 
defendant  transported  from  without  this  state 
Into  this  state  more  than  one  gallon  of  whis- 
ky. It  makes  no  difference  to  whom  It  was  to 
be  delivered,  but,  on  the  contrary,  gentle- 
men of  the  Jury,  under  this  act  which  has 
just  been  read  to  you.  If  you  find  It  was  de- 
livered to  other  persons  or  was  Intended  for 
other  persons,  these  persons  would  have  been 
guilty  and  liable  for  punishment  for  receiv- 
ing whisky  unlawfully,  and  if  you  find,  gen- 
tlemen of  the  Jury,  that  it  was  more  than 
the  law  allowed,  as  I  have  read  It  to  yon,  It 
would  be  your  duty  to  find  them  guilly." 
Whereas  It  Is  respectfully  submitted  that 
his  honor  should  have  charged  the  jury  that, 
"If  you  find  from  the  testimony  the  defend- 
ant transported  eleven  quarts  of  whisky  or 
wine  from  Savannah,  Ga.,  to  Hardeevllle,  S. 
C,  and  did  not  have  more  than  four  quarts 
for  himself  and  four  quarts  for  any  other 
person,  and  that  these  parties  for  whom  the 
defendant  brought  the  whisliy  Intended  to 
use  said  whisky  for  their  own  use,  and  not 
unlawfully,  then  your  verdict  should  be  not 
guilty." 

(4)  That  his  honor  erred  in  refusing  to 
charge  the  following  requests:  That  "if  you 
find  from  the  testimony  that  the  defendant 
transported  from  Savannah,  Ga.,  to  Hardee- 
vllle, S.  C,  for  hire  no  more  than  four  quarts 
of  ^hisky  for  any  one  person,  and  the  per- 
son for  whom  it  was  intended  did  not  Intend 
using  it  for  unlawful  purposes,  and  that  the 
whisky  was  taken  from  the  defendant  before 
he  had  an  opportunity  to  deliver  the  same, 
then  your  verdict  should  be  guilty." 

[1]  These  exceptions  must  be  sustained. 
Under  the  law  known  as  the  gallon  a  month 
law  a  person  can  order  and  receive  from 
without  the  state  one  gallon  of  whisky  every 
month  for  his  personal  use.  Under  this  act 
It  Is  unlawful  for  any  one  to  deliver  the  liq- 
uor to  any  one  except  the  consignee.    The 
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gallon  a  month  law  did  not  change  the  ex- 
isting law  of  the  right  to  bring  whisky  in 
this  state  for  the  use  of  another  except  that 
it  limited  the  amount  to  one  gallon  per 
month  for  personal  use  and  required  it  to  be 
delivered  to  the  consignee.  Any  person,  un- 
der the  law  as  it  existed  at  the  time  tliis  de- 
fendant is  charged  with  violation  of  law, 
could  lawfully  receive  outside  of  the  state 
and  bring  into  the  state  and  transport  said 
liquor,  one  gallon  of  liquor  for  one  person  for 
personal  use  each  month  when  ordered  by  a 
person,  provided  the  delivery  was  made  to 
the  consignee. 

[a]  The  defendant,  as  a  private  carrier  for 
hire,  had  the  same  right  to  bring  in  liquor 
in  the  state  as  a  common  carrier,  such  as 
railways  and  express  companies,  subject  to 
the  same  law  and  restriotlons. 

[S]  The  person  ordering  the  liquor  had  the 
choice  of  bringing  it  In  by  a  private  carrier 
for  hire  or  a  common  carrier.  So  when  his 
honor  charged: 

"If  the  defendant  was  a  conunon  carrier  for 
hire  and  has  complied  with  the  law  of  the  land, 
I  diarge  you  that  he  would  have  a  right  to 
transport  whisky  in  this  state  under  that  law. 
But  1  diarge  yon  that,  if  he  is  not  a  common 
carrier  for  hire  and  has  not  complied  with  the 
law  as  to  conunon  carriers,  then  he  would  be 
guilty  under  the  law" 

— he  was  in  error,  as  a  private  carrier  for 
hire  has  the  same  right  to  transport  as  a 
common  carrier,  provided  he  complies  with 
the  law  of  the  land. 

It  is  unnecessary  to  consider  the  other  ex- 
ceptions. 

The  Judgment  la  reversed,  and  a  new  trial 
granted. 

HTDBICK  and  GAGE,  JJ.,  concur. 

GABY,  a  J.,  and  FBASBB,  J.,  dissent. 

FBASEB,  J.  I  cannot  concur  in  the  hold- 
ing that  a  man  may  bring  into  the  state  lift- 


uor  for  others  in  quantity  and  divide  It  aft- 
er he  gets  here.    The  statute  (in  part)  Is: 

"Section  1.  Vntawful  for  Iniocncating  Liquor* 
to  he  Skipped  into  the  State— VnlatofiU  to  iSe- 
ceive  Same,  JSaoept  a*  Provided.— Be  it  enacted 
by  the  General  Assembly  of  the  state  of  South 
Carolina,  that  it  shall  be  unlawful  for  any  per- 
son, firm,  corporation  or  company  to  ship,  trans- 
port, oi:  convey  any  intoxicating  liquora  from  a 
point  without  the  state  into  this  State,  or  from 
one  point  to  another  in  this  state,  for  the  pur- 
pose of  delivery,  or  to  deliver  the  same  to  any 
person,  firm,  corporation  or  company  within  this 
state,  or  for  any  person,  firm,  corporation  or 
company  to  receive,  or  be  in  possession  of,  any 
spirituous,  vinous,  fermented  or  malt  liquors 
or  beverages  containing  more  than  one  per  cent, 
of  alcohol,  for  his,  her.  Its  or  their  own  use, 
or  for  the  use  of  any  other  person,  firm  or  cor- 
poration, except  as  hereinafter  provided. 

"Sec.  2.  One  OaOon  a  Month  AUotoed.— Any 
person  may  order  and  receive  from  any  point 
without  the  state  not  exceeding  one  gallon  within 
any  calendar  month,  for  his  or  her  personal  use, 
of  spirituous,  vinous,  fermented  or  malted  liq- 
uors or  beverages." 

It  is  declared  to  be  nnlawfol  to  transport 
any  intoxicating  liquor  for  the  purpose  of  de- 
livery. The  second  section  allows  a  person 
to  order  and  receive  from  without  the  state 
not  exceeding  one  gallon  per  month.  It  does 
not  appear  that  there  was  anything  connect- 
ed with  the  liquor  to  indicate  that  there  was 
any  separation  of  the  packages  or  anything 
to  indicate  to  whom  they  belonged.  If  a  per- 
son be  allowed  to  bring  into  the  state  a  quan- 
tity of  liquor,  and  then  divide  it  up  among 
several,  there  is  nothing  to  prevent  a  man 
from  bringing  in  a  carload  and  dividing  it 
among  any  number  of  peoi^e.  The  facts  of 
this  case,  I  think,  are  clearly  in  violation  of 
the  first,  section,  and  I  do  not  think  the  ap- 
pellant has  brought  himself  within  the  modi- 
fication provided  for  in  the  second. 

The  ruling  of  the  circuit  Judge  was  more 
favorable  to  appellant  than  he  was  entitled 
to,  in  my  Judgment  There  is  a  reasonable 
distinction  between  a  common  carrier  with 
records  and  a  private  person  with  no  reo 
ords. 
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MAROHANT  y.  FELDER  et  aL    (No.  9767.) 

(Supreme  Court  of  South  Caraliiia.     July  16, 
1817.) 

1.  RoT7:n>AKiKS  9sa6—DiBTANCS— Effect. 

While  distance  does  not  ordinarily  control 
in  locating  a  boundary,  yet  It  governs  where  no 
other  means  ts  available. 

[Kd.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  iS  47-67.] 

2.  BonNDABIES     «=>47(3)— ESTOPPEIi— AOHZZD 

Liimc. 

A  landowner  making  a  party  wall  agree- 
ment up  to  which  the  adjoining  owner  construct- 
ed buildings  is  estopped  to  claim  beyond  such 
agreed  line,  even  as  against  his  own  grantee. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Gent.  Dig.  i  220.] 

8.  EviDiRCX  «=>461(3)  —  Paboi.  Etidkncs— 

Deeds. 
A  deed  conveying  land  described  as  that  pre- 
vioosly  conveyed  to  the  grantor  cannot  be  varied 
by  parol  to  show  that  a  smaller  area  was  intend- 
ed to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2131.] 

4.  BOUNDABIES  «=5>47(1)  —  ESTOPPEI,  —  Pat- 
MEKT  OF  PtntCUABB  PSTIOE. 

A  purchaser  is  not  estopped  as  ai^inst  his 
grantor,  from,  insisting  upon  the  true  location 
of  a  bmmdary  line  by  mating  a  purchase  price 
payment  after  discovery  of  the  error  in  the  line. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  i  227.] 

Appeal  from  C>>inmon  Pleas  Circuit  Court 
of  Orangeburg  County;  B.  W.  Memminger, 
Judge. 

Action  by  Daniel  H.  Marcbant  against  F. 
J.  D.  Felder  and  others.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Af- 
firmed. 

Brantley  &  Zelgler,  of  Orangeburg,  for 
appellant  Wolfe  &  Berry,  of  Orangeburg, 
for  rctspondent 

ERASER,  J.  This  action  was  brought  to 
obtain  possession  of  a  narrow  strip  of  land 
in  the  dty  of  Orangeburg.  The  drawing  be- 
low is  made  simply  for  the  purpose  of  Illus- 
tration, and  is  not  intended  for  anything 
more. 
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These  two  lots  and  some  other  land  not  in 
controversy  formed  one  lot  and  were  owned 
at  the  time  of  his  death  by  Mr.  Townsend  D. 
Wolfe.  After  Mr.  Wolfe's  death  the  lot  was 
surveyed  and  divided  on  a  plat  and  sale 
was  made  by  the  plat  Lot  No.  2  was 
bought  by  the  defendant  Mr.  Felder.  Lot 
No.    1    was   bought   by   the  defendant   Dr. 


Reeves.  The  boundary  of  lot  No.  2  was  set 
down  in  the  deed  as  "other  lands  formerly 
belonging  to  Townsend  D.  Wolfe,"  meaning 
lot  No.  1.  The  deed  to  lot  No.  1  contained 
the  converse  description,  and  is  bounded  by 
lot  No.  2.  No  natural  or  artificial  bound- 
aries are  given  as  to  this  dividing  line. 
The  length  of  the  line  on  Russel  street,  B, 
H,  is  given  In  thtl  deeds  as  43  feet  The  plat 
by  which  the  sales  were  made  has  been  lost 

[1]  While  ordinarily  the  distance  Is  not  a 
controlling  feature  of  description,  yet  where^ 
as  here,  thefre  Is  no  other  means  of  locating 
the  boundary,  then  the  measurement  must 
govern. 

There  were  two  stores  ii\  one  building,  on 
lot  no.  2,  facing  on  Russel  street  The  lind 
of  the  stores  was  marked  by  the  line  C,  D. 
There  was  a  building  on  lot  No.  1,  but  it  did 
not  cover  the  lot  The  45  feet  on  Russel 
street  carried  tbef  line  to  A,  B.  There  was  a 
vacant  space  between  the  buildings  on  lot 
No.  1  and  lot  No.  2.  Dr.  Reeves  thought 
that  the)  line  C,  D,  was  the  line  of  his  lot, 
and  so  did  Mr.  Felder.  Dr.  Beeves  started 
to  cover  Us  vacant  lot  with  a  building,  and 
by  written  agreement  between  Dr.  Reeves 
and  Mr.  Felder,  Dr.  ReevM  erected  a  party 
wall  on  C,  D,  for  the  the  joint  use  of  the  two 
adjoining  owners.  This  agreement  was  duly 
recorded.  After  Dr.  Reeves  had  erectefd  his 
party  wall  and  completed  his  building,  Mr. 
Felder  sold  lot  No.  2  to  the  plalntlfT,  Mar- 
chant  Marchant  took  bis  deed  from  Fel- 
der with  a  separate  agreement  In  which  he 
agreed  to  take  his  deed  subject  to  the  party 
wall  agreement  between  Beeves  and  Felder. 
Both  Felder  and  Marchant  thought  at  the 
time  of  the  conveyance  from  Felder  to  Mar- 
chant that  C,  D,  was  the  line,  and  that  It 
allowed  the  45  ffeet  called  for  by  the  Izlar 
deed.  Marchant  gave  a  mortgage  for  a  part 
of  the  purchase  money.  Some  years  after 
the  sale  and  after  Marchant  had  been  in 
possession  of  his  two  stores,  he  discovered 
that  C,  D,  was  not  the  line,  but  the  line  called 
for  by  the  Izlar  deeds  was  A,  B,  covered  by 
the  Beeves  building,  and  brought  this  action 
to  get  possession  of  the  land  between  A,  B, 
and  C,  D.  The  case  was  referred  to  the 
master,  who  found,  among  other  things,  that 
Reeves  bad  land  to  whidi  he  was  not  en- 
titled, but  that  inasmuch  as  Reeves  bad 
built  his  house  on  the  land,  under  a  mistake, 
he  need  not  surrender  the  land,  but  pay  the 
value  to  Mr.  Felder.  On  appeal  from  thtf 
master,  the  circuit  judge  sustained  the  mas- 
ter, except  that  he  adjudged  the  value  of  tho 
land  to  Marchant,  Instead  of  to  Felder. 
Prom  this  judgment,  Dr.  Beeves  did  not  ap- 
peal. In  this  acquiescence.  Dr.  Beeves  shows 
himself  to  be  a  gentleman  of  high  diaracter, 
who  refused  to  profit  by  what  may,  in  this 
case,  be  a  harsh  application  of  a  just  rule  of 
law,  and  we  commend  him  for  his  high  stand. 
The  controversy  Is  between  Felder  and  Mar- 
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chant,  over  the  assessed  value  of  the  land. 
In  order  to  determine  the  rights  of  tbeise 
parties,  it  will  be  necessary  to  deal  with  the 
legal  rights  of  Dr.  Reeves,  not  for  the  pur- 
pose of  establishing  those  rights,  but  only 
as  a  basis  for  determining  the  rights  of  the 
other  litigants. 

I.  In  this  case  there  is  a  principle  of  law 
that  has  been  overlooked,  to  wit,  the  force 
of  a  "line  agreed  upon."  In  Jarrot  v.  Mc- 
Hvalne,  1  Rich.  17,  we  find: 

"Aasnming,  as  I  did  on  the  circuit,  that  a,  b, 
on  the  pint  was  the  line  of  the  Cobb  grant,  the 
plaintiff  bad  a  rlf;ht  to  locate  his  land  so  as  to 
make  that  line  his  western  boundary.  This 
is  the  general  rule,  but  it  may  be  controlled  by 
clear  evidence  that  the  parties  actually  run  the 
dividinii;  line  at,  or  before,  the  execution  of  the 
deed,  of  which  long  acquiescence  and  acknowl- 
edgments would  be  evidence.  If  such  a  line 
as  was  proved  by  the  two  McCalls  had  been 
found  by  the  surveyors,  and  the  jury  were  sat- 
isfied, it  was  contemporaneous  with  the  deed  to 
McNecse,  then  I  think  the  verdict  should  be 
supported;  for  it  Is  clear  that  a  line  actually 
run   will   control   a   boundary   called  for   in   a 

frant,  and  the  same  rule  should  govern  in  a 
eed.  But  parol  evidence  that  such  a  line  had 
existed,  without  any  search  for  it,  or  its  loca- 
titm  represented  on  the  plat,  is  too  vague  and 
uncertain." 

lu  this  case  !Dr.  Reeves  and  Mr.  Felder 
bad  a  solemn  agreement  reduced  to  writing 
and  spread  on  the  records  that  the  party 
wall  at  O,  D,  was  the  dividing  line.  Dr. 
Reeves  bnilt  his  house  on  the  laud  now  in 
dispute.  Felder  acquiesced  in~0,  D,  as  the 
dividing  line,  and  Marchant,  by  a  subsequent 
agreement,  made  himself  a  party  to  that 
agreement 

[2,  3]  There  is  no  important  fact  In  the 
case  that  Is  disputed.  The  true  line  Is  A,  B. 
The  agreed  line  Is  C,  D.  Felder  and  Mar- 
chant  agreed  to  that  line.  Felder  thought  he 
was  selling  and  Marchant  thought  he  was 
buying  to  C,  D.  Felder  is  estopped  to  claim 
beyond  O,  J),  by  his  party  wall  agreement 
and  the  erection  of  the  building.  Felder  had 
nothing  left  of  lot  No.  2  after  he  conveyed  It 
to  Marchant  He  (Felder)  conveyed  the  land 
"being  the  same  land  conveyed  to  me  by 
James  F.  Islar."  Felder  conveyed  to  Mar- 
chant all  he  had  up  to  A,  B.  That  cannot 
be  altered  by  parol  evidence,  even  if  the 
parol  evidence  would,  tend  to  do  so.  The 
parol  evidence,  however,  does  not  even  tend 
to  do  so.  Mr.  Felder  intended,  as  a  matter 
of  fact,  to  convey  the  whole  of  lot  No.  2. 
His  deed  shows  it  as  a  matter  of  law,  and  he 
frankly  admits  it  as  a  matter  of  fact  As 
between  Felder  and  Marchant  Felder  can 
claim  no  part  of  lot  No.  2.  Felder  can  get 
nothing  at  all  from  lot  No.  2.  His  entire  in- 
terest was  conveyed  to  Marchant  The  ex- 
ception that  raises  this  question  is  overruled. 

II.  A  reformation  of  the  deed  from  Felder 
to  Marchant  would  be  useless. 

III.  The  third  exception  has  been  covered 
and  is  overruled. 

[4]  IV.  The    last    exception    claims    that 


thefre  was  error  in  not  holding  that  Mardiant 
was  estopped  by  the  payment  of  the  balance 
of  the  purchase  money,  after  the  discovery 
by  Marchant  of  the  error  in  the  line.  There 
is  nothing  in  the  case  to  show  that  Marchant 
acquiesced  in  the  line  by  this  payment  and 
it  inured  solely  to  the  benefit  of  Felder. 
This  exception  is  overruled,  and  the  Judge- 
ment is  affirmed. 

GART,   O.   J.,    and   Hn>BICK,   WATTS, 
and  OAOB,  JJ.,  concur. 


a07    B.    C.    BOB) 

SEXTON  v.  CITY  OF  ROCK  HILL  et  aL 
(No.  9760.) 

(Supreme  Court  of  South  Carolina.    July  13, 
1917.) 

L  Trial  «s»328— VEBbicr— Sevsbarcx  as  to 
Pasties— Sevkbai.  Liabiutt. 
In  an  action  for  personal  injuries  re<^ved 
in  a  collision  between  plaintifTs  bicycle  and 
automobile,  where  city  is  charged  with  failure  to 
light  street  at  and  near  place  of  accident,  and 
other  defendants  are  charged  with  operating  an 
automobile  with  reckless  speed  without  lights 
and  without  signal,  the  tort  is  several,  not  joint 
and  the  jury  may  find  city  guiltT^  ahd  acquit  oth- 
er defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  771-773.] 

2.  MUNICIPAI.  COBPOSATIONS  ^=»819(1)  —  !>■- 
FECT    IN     STRBETS— NbOLIQEWCE— SOFKIOIEH- 

CT  OF  Evidence. 
In  an  action  against  a  city  to  recover  for 
personal  injuries  received  in  collision  caused  by 
defective  condition  of  street,  where  city  whi(£ 
owned  electric  light  plant  bad  failed  on  night  of 
accident  to  light  a  lamp  at  the  crossing  of  two 
much-traveled  streets,  the  jury  might  reasonably 
infer  that  city  had  been  negligent 

[Ed.  Note. — Vvt  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1739.] 

3.  Municipal  Corporations  ^»707  —  "D«- 
FEOT  IN  Street" — "Mibkanaoeicent" — Durr 

TO   LlQHT. 

The  negligent  failure  by  a  city  owning  an 
electric  light  plant  to  light  an  electric  lamp  at 
the  crossing  of  two  much-traveled  streets  con- 
stitutes a  "defect  in  the  street"  and  a  "misman- 
agement" of  the  lamp,  so  as  to  render  it  liable, 
to  one  who  sufters  personal  injuries  in  collision 
caused  by  such  neglect  between  his  bicycle  and 
automobile. 

[Ed.  Note.^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1656. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mismanage;  Misman- 
agement;   Defect] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Tork  County ;   Thos.  J.  Mauldln,  Judge. 

Action  by  Tom  Sexton  against  the  City  of 
Rock  Ilill  and  others.  From  Judgment 
against  the  City,  it  appeals.    Affirmed. 

Dunlap  &  Dunlap  and  J.  Harry  Foster, 
all  of  Rock  Hill,  for  appellant  Spencer, 
Spencer  &  White,  of  Rode  Hill,  and  Thos.  P. 
McDow,  of  York,  for  respondent 

OAGE,  J.  Action  for  tort  to  the  person. 
Verdict  for  the  plaintiff  against  the  dty  of 
Rock  Hill  for  $3,500.    Appeal  by  the.clti'. 
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The  accident  happened  In  this  wise:  The 
plaintiff,  a  young  man  26  years  old,  was  rid- 
ing on  a  bicycle  tn  the  very  early  morning 
going  to  his  work  In  a  cotton  mill.  He  was 
g<rfng  north  on  railroad  avenue  In  the  dty 
of  Rock  Hill,  a  commimlty  of  some  10,000 
sonls.  When  he  reached  a  point  where  the 
arenue  Is  crossed  by  White  street,  he  turned 
west  to  go  along  White  sttreet  Just  then 
an  auto  car  owned  by  Holler  ft  Halley,  and 
driven  by  one  Romedy,  was  running  In  the 
avenue  and  going  south.  Well  nigh  In  the 
oenter  of  the  two  ways  the  car  ran  Into  the 
bicycle  and  seriously  Injured  the  rider  of  It 

The  only  act  of  negligence  diarged  against 
the  dty  was  Its  failure  to  light  the  street  at 
and  near  the  place  of  the  acddent.  The  acta 
of  negligence  charged  against  the  other  de- 
fendants are  now  Irrelevant,  since  the  Jury 
has  acquitted  them  by  Its  verdict. 

The  place  of  the  accident  was  on  a  much- 
frequented  thoroughfare  leading  from  the 
ndlroad  passenger  station  sonth  to  the  city's 
main  street,  and  it  was  within  a  block  of  the 
station. 

There  Is  no  need  to  consider  In  order  all 
the  14  exceptions;  they  do  not  make  nearly 
80  many  Issues.  About  some  of  the  Issues 
we  shall  not  say  much,  because  Issues  of  like 
character  have  long  since  been  settled.  Of 
such  are  the  exceptions  which  charge  that 
the  damages  are  excessive,  and  that  the 
accident  was  caused  by  the  negligence  of  the 
plalntur.  We  find  In  the  record  no  occasion 
to  review  tbe  Judgment  on  those  grounds. 
And  the  same  Is  true  with  reference  to  the 
exception  that  the  court  did  not  explain  to 
the  Jury  what  section  3063  of  the  Code  of 
Laws  meant.  The  language  of  that  section 
Is  plain  mough.  It  was  read  to  the  Jury, 
and  that  was  sufficient.  A  Jury  Is  often 
"confused  In  words."  The  court  also  made 
It  plain  to  the  Jury  that  the  dty  Is  not  ordi- 
narily liable  In  damages  for  torb;  that  its 
liability  in  a  case  like  this  rests  on  the 
words  of  the  statute  which  prescribes  Its 
duty  and  makes  It  responsible  for  a  neglect 
to  perform  the  duty. 

[1]  There  is  no  force  either  in  the  excep- 
tion tihat  tbe  acddent  was  caused  solely  by 
the  negligence  of  Holler  &  Halley's  driver, 
nor  in  tbe  exception  that  the  acquittal  of 
tlioee  defendants  amounts  in  law  to  an  ac- 
quittal of  the  dty. 

The  delict  diarged  against  the  dty  was  of 
a  totally  different  character  from  that  diarg- 
ed against  Holler  &  Halley.  The  two  delicts 
Spring  from  different  sources,  and  there  was 
no  sort  of  relationship  betwixt  the  dty  and 
Holler  &  Halley.  The  iviy  therefore  might 
well  have  found  from  the  evidence  that  one 
delict  was  proven  and  the  other  delict  was 
not  proven. 

It  is  true  the  sixth  paragraph  of  the  com- 
plaint does  allege  the  conclusion  that  the 
tort  was  Joint;  but  the  fourth  and  fifth  par- 
ajtraphs  of  the  complaint  allege  drcumstano- 


es  which  show  that  the  torts  were  altogether 
several.  The  dty  was  charged  with  main- 
taining a  defective  street.  The  other  de- 
fendants were  charged  with  operating  an 
auto  with  a  reckless  speed,  without  lights 
and  without  signal. 

The  appellants  say  again  that  a  nonsuit 
ought  to  have  been  granted:  (1)  Because,  if 
there  was  no  dectrlc  light  afiame  at  tihe 
locus,  yet  there  is  no  evidence  that  sudi  a 
condition  was  caused  by  the  dty's  negli- 
gence; and  (2)  because  there  is  no  proof 
that  the  dty  mismanaged  the  lighting  plant 

[2]  It  was  admitted  in  the  record  that  the 
dty  owned  the  electric  light  plant  There 
was  testimony  tending  to  prove  that  an 
electric  lamp  was  suspended  at  the  crossing 
of  the  two  aforementioned  streets,  and  that 
the  lamps  had  been  unllghted  for  at  least 
five  nights  before  the  event  Considering 
the  place  and  all  the  drcumstances,  a  Jury 
might  reasonably  Infer  that  the  dtly  had 
failed  to  exerdse  ordinary  care  in  the  prem- 
ises. 

[t]  We  oome  now  to  a  consideration  of 
the  appellant's  last  postulate,  and  that  Is  the 
dty  was  under  no  duty  to  light  the  locus, 
and  a  failure  to  do  so  did  not  constitute  a 
"defect  in  a  street,"  and  was  not  a  "mis- 
management of  anything  under  control  of 
the  corporation."  It  would  be  a  fruitless 
task  to  redte  the  many  divergent  conduslons 
which  the  courts  of  the  many  states  have 
reached  about  a  dty's  liability  for  torts  of 
the  character  which  the  Instant  case  lllus> 
trates.  When  many  of  the  dedslons  were 
made  there  were  no  electric  lamps  capable 
of  Instant  Ignition  over  the  total  area  of  a 
dty  by  the  sudden  movement  of  a  lever; 
there  were  no  bicycles;  and  there  were  no 
ponderous,  perilous,  and  swift-moving  cars 
driven  by  licensed  and  imlicensed  persons, 
and  propelled  by  their  own  engines  along  the 
country's  highways,  by  day  and  by  night 
These  drcumstances  might  call  for  the  light- 
ing of  much-traveled  highways  in  thickly 
settled  communities.  Duties  spring  out  of 
obligation  and  circumstance.  Tbe  first  Is  un- 
changing law,  and  the  second  Is  ever-chang- 
ing facts.  The  failure  to  so  light  might  un- 
der the  drcumstances  render  the  way  "de- 
fecUve." 

A  subterraneous  roadway  might  be  con- 
structed and  maintained  in  faultless  fash- 
Ion;  but  unless  it  was  lighted,  it  would 
be  defective,  it  would  be  "lacking  in  some 
particular  which  is  essential  to  the  complete- 
ness of  a  way.  Black's  Law  Die.  343.  A 
roadway  above  ground,  if  subject  to  the 
same  perils  as  one  under  ground,  would  be 
In  like  need  of  light;  and,  if  the  need  was 
not  supplied,  the  roadway  would  be  defective. 
And  beyond  all  peradventure,  when  the 
lighting  plant  belonged  to  the  dty,  and  the 
city  saw  the  need  of  a  lamp  at  the  locus  in 
question,  and  put  tbe  lamp  there,  and  lighted 
it  on  occasion,  then  a  negligent  failure  to 
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light  It  on  the  Instant  occasion  would  be  a 
"mismanagement"  of  the  lamp. 

The  case  Is  well  within  that  of  Irvine  v. 
Greenwood,  89  S.  C.  520,  T2  S.  E.  228,  36  L. 
R.  A.  (N.  S.)  363. 

Our  Judgment  is  that  the  Judgment  of  the 
circuit  court  Is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  FRASER, 
JJ.,  concur. 

HTDRICK,  J.    I  concur  In  the  result 


(107    S.    C.    478) 

STATE  T.  TURNAGE.     (No.  9730.) 

(Supreme  Court  of   South  Carolina.     July  6» 
1917.) 

1.  CaiKiNAi.  Law  «=5759(5)— Insteuctions— 
Pbovince  of  Juey— "Flight"— "Leavino 
A  Community." 

In  a  murder  case,  "leaving  a  community" 
and  "flight"  are  not  synonymous  words,  since 
"flight"  is  the  evading  of  thie  course  of  justice, 
by  a  man's  voluntarily  withdrawing  himself, 
and  where  a  defendant  left  the  community  after 
a  crime,  but  denies  that  be  was  evading  arrest, 
flight  or  evasion  of  arrest  is  a  question  for  the 
Jury;  hence  it  was  error  to  charge  that  an  in- 
ference might  be  drawn  against  the  defendant 
from  the  fact  that  he  left  the  community. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1793. 

For  other  deflnitions,  see  Words  and  Phrases, 
First  Series,  Flight.] 

2.  Witnesses  <3=».'?72(2)  —  iMPKAonMENT  — 
HosTiuE  Attitude. 

In  a  murder  case,  the  court  properly  refused 
to  allow  one  of  the  witnesses  to  answer  the 
question,  "Going  back  a  little  bit,  didn't  your 
brother  get  in  a  shooting  scrape  several  years 
ago?"  as  it  did  not  suggest  its  alleged  purpose 
to  show  the  hostile  attitude  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1193-1196.] 

Hydrick  and  Gage,  JJ.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Court 
of  Sumter  County ;  Geo.  E.  Prince,  Judge. 

Albert  Turnage  was  convicted  of  murder,  and 
he  appeals.     Reversed,  and  new  trial  ordered. 

Geo.  D.  Shore,  Jr.,  and  Marion  W.  Seabrook, 
both  of  Sumter,  for  appellant.  P.  H.  StoU, 
Sol.,  of  Eingstree,  for  the  State. 

ERASER,  J.  The  appellant  was  convicted 
of  the  murder  of  Eugene  Ralney,  a  negro 
hack  driver.  The  dead  body  of  Ralney  was 
found  tn  the  woods  near  the  city  of  Sumter, 
and  showed  evidence  of  death  from  a  blow 
on  the  head.  The  automobile,  which  had 
,  been  In  charge  of  the  deceased,  was  found 
not  far  from  BennettsviUe.  The  automobile 
was  driven  from  Sumter  to  BennettsviUe,  the 
morning  after  the  killing,  by  the  appellant 
The  appellant  admits  that  he  drove  the  car 
from  Sumter  to  BennettsviUe,  but  stated  that 
one  Peter  Andrews  had  offered  to  take  him 
to  BennettsviUe  in  his  car,  but  had  come  to 
him  a  little  later  and  asked  appellant  to 
drive  the  car,  and  he  (Andrews)  would  go 
on  the  train;  that  he  was  offered  work  In 
or  near  BennettsviUe,  and  bad  gone  there, 
where  some  members  of  his  family  lived,  to 
get  the  work. 

[1]  I.  The  first  exception  Is: 

"His  honor  erred  in  charging  the  jury  as  fol- 
lows:  'I  charge  you  that  if  the  explanation  <A 


the  flight  be  reasonable,  then  allow  It, full  force. 
If  it  is  not  reasonable,  you  need  not  apply  it  at 
all.  That  it  was  flight  if  there  was  flisht,  the 
state  must  prove.  But  if  you  are  satisfied  that 
flight  has  been  proven,  and  are  satisfled  beyond 
a  reasonable  doubt  then,  if  the  defendant  has 
made  any  explanation,  you  consider  whether 
or  not  this  explanation  is  reasonable.  If  it 
commends  itself  to  you  as  true,  why  then  that 
does  away  with  the  inference  to  be  drawn  a^inst 
him  by  reason  of  the  flight,  or  by  reason  of  the 
fact  that  he  left  the  community,  if  his  ex- 
planation is  both  reascmable  and  true,  and  if 
you  cannot  say  beyond  a  reasonable  doubt.  If 
ft  is  unreasonable,  untrue,  why  then  discard  that 
phase  of  the  case.  That  is  to  say,  gentlemen, 
consider  flight  as  a  drcuipstanoe  against  the 
defendant' " 

There  are  five  allegations  of  error  In  this 
diarge.  One  good  reason  for  sustaining  this 
exception  Is  enough: 

"If  it  commends  itself  to  yon  as  true,  why 
then  that  does  away  with  the  inference  to  he 
drawn  against  him  by  reason  of  the  flight,  or  by 
reason  of  the  fact  that  he  left  the  community. 

"Leaving  a  community"  and  "flight"  are 
not  synonymous  terms.  Bouvier,  Law  Dlo 
tionnry: 

"Flight.  In  Criminal  Law.  The  evading  the 
course  of  justice,  by  a  man's  voluntarily  with- 
drawing himself.    4  Bl.  Com.  387." 

The  appellant  admitted  that  he  left  Sum- 
ter, the  place  of  the  crime,  the  morning  after 
the  crime.  He  denied  that  he  was  evading 
arrest  Every  one  who  leaves  a  community, 
after  a  crime  has  been  committed  therein.  Is 
not  to  be  held  to  trial  and  required  to  prove 
a  reasonable  and  true  reason  for  going,  on 
pain  of  conviction  for  the  crime.  Flight  or 
evasion  of  arrest  Is  a  circumstance  to  go  to 
the  jury,  and  that  is  far  enough  to  go.  See 
Alberty  v.  U.  S.,  162  U.  S.  499,  16  Sup.  Ct 
864,  40  L.  Ed.  1051. 

[2]  IT.  The  appellant  complains  that  the 
trial  Judge  refused  to  allow  one  of  the  wit- 
nesses to  answer  this  question: 

"Going  back  a  little  I>it,  didn't  your  brother 
get  in  a  shooting  scrape  several  years  ago?" 

The  appellant  wanted  to  show  the  hostile 
attitude  of  the  witness.  The  question  did 
not  suggest  that  result,  and  the  answer  was 
properly  excluded.  This  exception  Is  over- 
ruled. 

These  two  exceptions  are  the  only  ones 
argued,  and  the  others  are  deemed  aban- 
doned. 

The  Judgment  la  reversed  and  a  new  trial 
ordered. 

GARY,  C.  J.,  and  WATTS,  J.,  concur. 

HYDRICK,  J.  (dissenting).  I  am  constrain- 
ed to  dissent.  The  criticism  of  the  instruction 
complained  of  in  the  first  exception  is  too  tech- 
nical. Of  course,  "leaving  a  community"  is  not 
always  'flight ;  but  sometimes  it  is.  One  who 
flees  certainly  leaves  the  community.  Whether 
the  leaving  is  flight,  or  is  susceptible  of  an  in- 
ference that  it  is,  depends  upon  the  circum- 
stances. No  juror  possessed  of  ordinary  com- 
mon sense  need  be  told  that  merely  leaving  a 
community,  immediately  after  a  crime  has  been 
committed  therein,  is  not  evidence  of  guilt,  or  of 
flight,  in  the  absence  of  other  circumstances 
pointing  to  him  who  leaves  as  the  criminal. 

But,  clearly,  defendant's  leaving  the  commu- 
nity, under  the  circumstances  of  this  case,  war- 
ranted the  inference  that  it  was  flight     Not 
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only  lo,  but  h«  testified  that  he  left,  and  went 
to  BennettsTille,  and  also  that,  when  he  heard 
in  Bennettsville,  a  few  daja  later,  that  the 
crime  had  been  discovered  and  he  was  suspect- 
ed, he  fled  to  North  Carolina  to  evade  arrest, 
and  actually  evaded  arrest  for  two  weeks  before 
he  was  arrested,  at  Aberdeen,  in  that  state.  30 
miles  from  Bennettsville.  As  defendant  admit- 
ted leaving  the  community,  and  also  his  subse- 
quent flight,  there  was  no  error  in  associating 
them,  as  the  court  did  in  its  instruction,  for 
they  were  admitted  facts  in  the  case. 

The  instruction  was  really  more  favorable  to 
defendant  than  he  was  entitled  to,  for,  notwith- 
standing his  flight  was  an  admitted  fact,  the 
court  left  it  to  the  jury  to  say  whether  the 
state  had  proved  flight  telling  them,  not  only 
that  the  state  must  prove  that  there  was  flight, 
but  they  must  be  satisfied  of  it  beyond  a  rea- 
sonable doubt,  before  they  could  consider  it  as 
a  circumstance  against  defendant.  Besides,  the 
jury  had  been  repeatedly  instructed  to  give  de- 
fendant the  benefit  of  every  reasonable  doubt  on 
every  phase  of  the  case,  and  on  the  whole  case. 
In  view  of  the  admitted  facts,  it  is  inconceiv- 
able that  the  instruction  could  have  been  prej- 
udicial, even  if  it  had  been  erroneous.  Nor  was 
it  objectionable  on  any  of  the  other  grounds  al- 
leged. 

As  appellant's  life  is  at  stake,  the  entire  rec- 
ord has  been  carefully  scrutinized;  even  the  ex- 
ceptions that  were  not  argued  have  been  cim- 
sidered ;  but,  finding  no  error,  and  being  satis- 
fied that  appellant  has  bad  a  fair  and  impartial 
trial,  and  that  his  conviction  is  amply  sup- 
ported by  the  evidence,  I  think  the  judgment  of 
the  circuit  court  should  be  affirmed. 

GAGE,  J.     I  concur  in  this  dissent. 


am  a.  c.  b2S) 

WILLIAMS   v.   NORTHWESTERN   R.   CO. 
OF  SOUTH  CAROLINA  et  al.     (N«.  977L) 

(Supreme  Court  of  South  Carolina.     July  17, 
1917.) 

1.  Raelboads  <S=>478(1)—F^bes— Action— In- 
consistent Causes  of  Action. 

Under  Civ.  Code  1912,  |  3226,  declaring  a 
railroad  responsible  for  injury  to  property  ty 
fire  commanicated  by  its  locomotive  or  originat- 
ing- within  the  limits  of  its  right  of  way  in  con- 
sequence of  the  act  of  an  authorized  agent  or 
employ*,  a  company  operating  over  the  road  of 
another  is  liable  for  fire  communicated  by  its  lo- 
comotive directly  to  property  outside  the  right 
of  way,  or  to  the  right  of  way  and  thence  to  the 
property  outside,  and  in  the  latter  case  the  own- 
er of  the  road  is  also  liable;  and  the  complaint 
asainst  both  companies,  stating  both  states  of 
facts,  does  not  state  inconsistent  causes  of  ac- 
tion, but. merely  covers  a  joint  and  several  or 
separate  'liability  for  the  same  wrong.  [Ed. 
Xote.— For  other  cases,  see  Railroads,  Cient. 
Dig.  a  1698,  1T04.] 

2.  Railboads  4=>485(1)  —  B^bks— Actions— 

iNBTBirCTIONS. 

Modifying  .requested  charge  that  after  dis- 
covering the  fire  it  was  the  duty  of  plaintiffs 
ai^ent  to  nse  care  to  prevent  it  going  further,  by 
statement  that  to  make  one  responsible  for  fail- 
ure of  agent  to  prevent  injury  it  must  be  found 
tliat  he  had  charge  of  the  particular  property, 
is  not  error.  [Ed.  Note. — For  other  cases,  see 
Railroads,  Cent  Dig.  {{  1747,  1748.] 

8.  Railboads    «=»484(3)  —  Fibes  —  Action 

against    two    Coiu>anies  —  Inconsistent 

Tebdict. 

Verdict    against    the    operating    railroad 

alone,  in  action   against  the  company  owning 

the  road  and  one  operating  trains  over .  it  for 

burning  adjacent  property,  is  not  illogical ;  lia- 

biUtr  of  the  owning  company  defendmg  under 

Code  1912,  on  whether  fire  started  on  right  of 

way.  &  question  for  the  jury.     [Ed.  Note.— For 

Other  cases,  see  Railroads^  Cent  Dig.  {  1742.] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;   S.  W.  G.  Sbtpp,  Judge. 

Action  by  Ellen  M.  Williams  against  the 
Northwestern  Railroad  Company  of  South  Car- 
olina, and  another.  From  a  judgment  .'i^ainst 
the  named  defendant,  it  appeus.    Afflrmed. 

R.  O.  Purdy,  of  Sumter,  and  B.  B.  Clarke, 
of  Camden,  f«r  appellant  W.  B.  de  Loach,  of 
Camden,   for   respondent 

FRASER,  J.  The  appellant's  statement 
of  Its  cause  is  found  In  its  argument: 

"This  was  an  action  for  damages  alleged  to 
have  been  sustained  by  the  plaintiff  as  the  result 
of  a  fire  burning  over  her  lauds  on  or  about  the 
6th  day  of  November,  1914.  Under  section 
3226  of  the  Civil  Code,  vol.  I,  plaintiff  sought 
two  methods  of  redress  against  appellant  based 
upon  inconsistent  and  alternative  theories,  to  be 
found  in  her  first  and  second  cause  of  action 
stated  in  her  complaint  While  it  is  true  that 
said  section  permits  two  methods  of  redress  for 
injury  by  fire,  yet  it  is  equally  true  that  these 
methods  of  redress  are  baned  upon  inconsistent 
and  alternative  theories:  One  that  the  flre  was 
communicated  by  a  locomotive  engine  of  the 
defendant  the  other  that  it  originated  within 
the  right  of  way  of  said  defendant  in  conse- 
quence of  the  act  of  any  of  its  authorized  agents 
or  employes  except,  etc.  Before  answering  the 
appellant  gave  notice  that  upon  the  call  of  the 
case  for  trial  it  would  move  for  an  order  re- 
quiring the  plaintiff  to  elect  upon  which  of  the 
alleged  first  and  second  causes  of  action  it 
would  proceed  to  triaL  The  motion  was  duly 
made,  and  upon  it  the  court  rules  as  follows:  'I 
do  not  think  I  ought  to  make  him  elect  before 
the  testimony  comes  out,  though  I  may  make 
him  elect  before  he  goes  to  the  jury.'  The  mo- 
tion was  pressed  at  the  conclusion  of  the  testi- 
mony, and  his  honor  finally  held:  'I  do  not 
know  that  this  is  a  case  in  which  he  ought  to 
be  required  to  elect  where  he  is  setting  up  two 
entirely  distinct  causes  of  action  to  give  differ- 
ent liability;  where  he  shows — alleges  negligence 
in  one,  liability,  under  the  statute,  he  might 
have  to  elect  in  a  cause  of  that  sort  but  wher^ 
be  states  different  phases  which  the  testimony 
might  take  would  be  narrowing  it  to  hold  him 
down  to  elect  under  those  circumstances;  the 
testimony  may  be  conflicting.  I  will  let  it  go 
to  the  jury.'  Upon  this  and  the  preceding  rol- 
inga  our  first  exception  is  based. 

"First   Exception. 

"In  refusing  to  grant  the  motion  of  the  appet 
lant  to  cause  the  plaintiff  to  elect  upon  which 
of  the  first  two  alleged  causes  of  action  she 
would  go  to  trial,  and  in  holding  that  they_  al- 
leged practically  one  and  the  same  thing; 
whereas,  it  is  submitted  that  the  first  cause  of 
action  seeks  to  charge  the  communication  of 
fire  from  the  locomotive  engine  to  the  land  of 
the  plaintiff  without  alleging  any  acts  of  negli- 
gence and  without  alleging  that  it  originated 
within  the  right  of  way,  and  the  second  cause  of 
action  undertakes  to  hold  the  appellant  liable 
for  putting  out  fire  from  the  locomotive  on  its 
alleged  right  of  way  and  thence  to  the  tract  of 
land  in  question,  constituting  two  wholly  dif- 
ferent causes  of  action,  the  first  not  depending 
on  negligence,  and  the  other  seeking  to  make 
the  appellant  liable  under  the  statute  govern- 
ing communicated  fire  within  the  right  of  Way, 
and  the  plaintiff  was  entitled  to  have  the  plain- 
tiff elect,  as  a  matter  of  law,  and  there  was  er- 
ror in  his  honor  not  so  holding  and  directing." 

[1]  I.  The  appellant's  fundamental  error 
is  that  there  are  two  Inconsistent  causes  of 
action.  There  Is  but  one.  This  is  an  ac- 
tion under  tbe  statute,  and  not  at  common 
law.  There  Is  no  allegation  of  negligence. 
U  a  spark  trom  tbe  appellant's  engine  8tart> 
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ed  the  Are.  It  makes  no  difference  whether 
the  spark  fell  within  or  without  the  right  of 
way,  the  appellant  is  liable.  If  the  fire  was 
not  caused  by  the  engine  of  appellant,  but 
simply  originated  on  the  right  of  way,  then 
the  right  of  way  was  the  right  of  way  of  the 
Southern  Railway,  and  the  appellant  was 
not  liable.  If  the  fire  started  from  a  spark 
of  appellant's  engine  and  started  on  the 
right  of  way,  then  both  defendants  were  lia- 
ble. The  appellant  was  liable  because  its 
engine  caused  the  fire,  and  the  Southern 
because  it  started  on  its  right  of  way  by  an 
engine  operated  under  its  control.  The  lan- 
guage of  the  statute  Is  plain  (Ck>de  1912,  { 
3220): 

"Every  railroad  corporation  shall  be  responsi- 
ble in  damages  to  any  person  or  corporation 
whose  buildings  or  other  property  may  be  in- 
jured by  fire  communicated  by  its  locomotive  en- 
gines, or  originating  within  the  limits  of  the 
right  of  way  of  said  road  in  consequence  of  tlie 
act  of  any  of  its  authorized  agents  or  em- 
ployes." 

The  company  that  owned  the  right  of  way 
and  the  company  that  operated  the  engine 
were  both  parties  defendant,  and  the  alle- 
gations simply  covered  a  joint  and  several  or 
separate  liability  for  the  same  wrong.  This 
disposes  of  the  first,  second,  and  fourth  ex- 
ceptions which  were  argued  together,  and  all 
are  overruled. 

[2]  II.  The  third  and  sixth  exceptions  re- 
late to  the  question  of  minimizing  damages. 
The  third  exception  states  the  point  at  is- 
sue and  Is — 

"3.  In  not  charging,  the  jury  as  follows,  as  re- 
quested by  the  appellant,  viz.:  'I  charge  you  that 
after  discovering  the  fire,  it  was  the  duty  of 
the  plaintiif's  agent  to  use  ordinary  care  in  pre- 
venting the  fire  from  doing  further  damage,  and, 
to  the  extent  that  further  damages  could  have 
t>een  reasonably  prevented,  the  plaintiff  cannot 
recover  damages'— «nd  erred  in  modifying  such 
request,  in  charging  as  follows:  'But  in  order 
to  make  another  responsible  for  the  failure  of 
some  servant  or  some  agent  of  hers  failing  to 
use  reasonable  efforts  to  prevent  injury,  you 
wUI  have  to  find  he  had  charge  of  that  particu- 
lar property ;  that  it  was  his  duty  to  protect 
the  property;  in  other  words,  a  principal  is  not 
liable  for  an  act  of  an  agent,  unless  the  agent 
is  acting  within  the  scope  of  his  authority, 
within  the  scope  of  his  agency' — the  error  be- 
ing that  the  proposition  of  law  was  a  correct 
proposition  of  law  as  submitted,  and  should 
have  been  so  charged,  and  there  was  error  in 
modifying  it,  for  the  reason  that  there  was  no 
dispute  that  Arthur  Gaskin  had  charge  of  the 
property  in  behalf  of  the  plaintiff,  who  resided 
elsewhere,  and  the  modification  had  no  applica- 
tion to  the  undisputed  facts  and  should  not 
have  been  given.". 

We  see  no  error  in  the  explanation,  and 
this  exception  Is  overruled. 

[3]  III.  The  fifth  exception  Is: 

"The  verdict  is  illogical,  as  the  roadbed  on 
which  the  alleged  injury  occurred  belonged  to 
the  Southern  Railway,  and  a  verdict  could  not 
be  found  against  the  appellant,  if  it  were  liable 
at  all,  witihout  likewise  holding  the  Southern 
Railway  liable,  and  a  judgment  based  upon  such 
verdict  cannot  be  enforced  against  the  appel- 
Unt" 

That  depended  on  the  spot  at  which  the 
fire  originated,  and  was  a  auestloa  for  the 


Jury.    The  Judgment  in  favor  of  the  South- 
ern Railway  Is  not  appealed  from. 
The  judgment  is  affirmed. 

GARY,    C.    J.,   and   HYDUICIC,   WATTy, 
and  GAGE,  JJ„  concur. 


(107    S.    C.    i9i} 
ENTERPRISE  REAL  ESTATE  CO.  t.  CITI 
COUNCIL  OF  CHARLESTON  et  aL 
(No.  9756.) 

(Supreme  Court  of  South  Carolina.    Jnly  13, 
1917.) 

L  Watkbs  and  Wateb  Coxtbses  «=3l83(3)  — 
Watebworks— PowKS  of  Crrr  to  AcQciam. 
Const,  art.  8,  §  5,  expressly  empowers  city 
to  buy  waterworks  plant,  and  Civ.  Code  1912,  { 
3015,  enacted  to  carry  out  such  provi»'>n,  is 
suflicient  when  considered  with  the  Constitution, 
though  it  does  not  use  the  word  "purchase." 

pM.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  f  27a] 

2,  Waters  and  Water  CotJBSES  «5>183(3)  — 

AcQUUiNo  Waterworks. 
Const,  art  8,  §  5,  empowering  city  to  pur- 
chase waterworks  plant  if  purchase  is  author- 
ized by  majority  of  voters  qualified  to  vote  on 
bonded  indebtedness,  section  7,  providing  that 
bonded  indebtedness  shall  not  be  created  unless 
a  majority  of  qualified  electors  on  vote,  under 
article  2,  g  13,  enjoining  on  General  Assembly 
duty  to  lay  down  procedure  in  special  elections 
for  issuance  of  municipal  bonds,  and  Civ.  Code 
1912,  §i  2985-3071,  indicate  procedure  for  an 
election  on  question  of  purchase  of  waterworks 
as  well  as  payment  of  price. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  27&] 

8.  MrNiciPAL     Corporations     9s>918(I)  — 

Bonds — Election. 
Questions  of  purchase  of  waterworks  and  of 
bond  issue  to  pay  purchase  price  may  be  sub- 
mitted to  the  Sectors  contemporaneously. 

[Ed.  Note.— For  other  cases,  see  Uunicipal 
Corirarations,  Cent  Dig.  |  1919.] 

4.  Municipal  Corporations  ®=»919— Bonds 
—Sinking  Fund— Validity  of  Opdinancbl 
Under  Const  art.  8,  §.7,  providing  that  cities 
in  issuing  tionds  shall  create  sinking  fund,  and 
statute  providing  that  the  city  council  may  col- 
lect sufficient  annual  tax  to  raise  one-fortieth  of 
entire  bonded  debt  as  sinking  fund,  an  ordi- 
nance providing  that,  "if  necessary,"  there  sliall 
l>e  collected  annually  a  sufficient  tax  to  raise 
such  sum,  is  not  invalid,  because  of  use  of 
words  "if  necessary." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,   Cent  Dig.   ||  1926-1929.J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  R.  W.  Memminger, 
Judge. 

Action  by  the  E)nterpri8e  Real  Estate  Com- 
pany against  the  City  Council  of  Charleston 
and  others.  From  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

The  following  are  the  exceptions  referred  to; 

"(1)  His  honor,  the  circuit  Judge,  erred  in 
not  holding  that  the  proceeilings  in  the  city 
council  and  the  elections  held  thereunder,  sat 
forth  in  the  complaint  were  illegal,  void,  and 
of  none  effect,  because  they  were  held  and  done 
under  acts  of  the  Legislature  cf  South  Caro- 
lina that  were  unconstitutional  and  void. 

"(2)  His  honor  erred  in  not  holding  that  seo- 
tion  3015  of  the  Code  of  Laws  of  1912,  and  all 
acts  amendatory  thereof,  were  unconstitutional, 
illegal,  and  void,  in  that  they  failed  to  nrovid«> 
and  require,  as  a  condition  precedent  to  the  pur- 
chase and  ownership  of  a  waterworks  by  any 
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city  or  town  in  South  Carolina,  a  majority  vote 
of  the  electors  in  said  city  or  town  oualified 
to  vote  on  the  bonded  indebtedness  of  said  city 
or  town,  at  an  election  called  and  held  for  that 
purpose  as  required  by  section  5,  article  8,  of 
the  Constitution  of  1895. 

"(3)  His  h'onor,  the  circuit  judge,  erred  In 
not  holding  that  the  election  held  on  the  22d 
of  March,  1917,  upon  the  question  of  municipal 
ownership  by  the "  city  council  of  Charleston, 
was  illegal  and  void,  and  of  none  effect,  for  the 
reason  that  the  said  election  was  not  only  call- 
ed and  held  without  any  legislative  warrant  or 
authority  therefor,  but  because,  even  if  other- 
wise legal,  the  said  election  was  illegal  and 
void,  because  it  had  not  been  previously  held, 
but  was  an  election  at  which  was  also  submit- 
ted contemporaneously  the  question  as  to  the  is- 
sue of  bonds. 

"(4)  His  honor,  the  circuit  judge,  erred  in 
not  holding  that  the  city  councU  of  Charleston 
and  the  commissioners  of  public  works  aro 
without  power  and  authority  whatsoever  to  pur- 
chase the  waterworks  of  the  Charleston  Light  ft 
Water  Company,  for  the  reason  that  section 
3015  of  the  Code  of  Laws  of  1912  conveys 
no  power  to  purchase,  but  only  a  power  to 
construct  and  operate  waterworks  within  the 
corporate  limits,  and  that,  while  the  power  to 
purchase  within  or  without  the  corporate  limits 
is  conferred  by  the  act  of  February  4,  1015, 
amending  said  section  3015,  this  power  is  again- 
taken  away  by  the  act  of  March  6, 1916,  amend- 
ing said  section  3015. 

(5)  His  honor,  the  circuit  judge,  erred  in 
not  holding  that  the  sinking  fund  proposed  in 
section  7  of  the  ordinance  about  to  be  adopted 
by  the  city  council  of  Charleston  is  illegal, 
and  that  the  bonds  of  the  city  of  Charleston 
proposed  to  be  issued  pursuant  to  said  provi- 
sions are  likewise  illegal  and  void,  for  the 
reason  that  the  Constitution  (article  8,  (  71) 
provides  that  cities  and  towns,  in  issuing  bonds, 
shall  create  a  sinking  fund  for  the  redemption 
thereof  at  maturity,  and  section  8018  of  the 
Code  of  1912  provides  that  cities  issuing  bonds 
of  this  character  'are  hereby  authorized  to  as- 
sess, levy  and  collect  in  addition  to  the  annual 
tax  levied  for  other  purposes,  a  sufficient  an- 
nual tax  on  the  taxable  property  of  said  cities 
or  towns  to  meet  the  interest  to  become  due 
upon  the  said  bonds,  and  also  to  raise  the  sum 
of  at  least  one-fortieth  part  of  the  entire  bond- 
ed debt  as  a  sinking  fund  tn  aid  of  the  retire- 
ment and  payment  of  said  bonds' ;  whereas,  the 
,  ordinance  introduced  in  the  city  council  of 
Charleston  in  violation  of  the  constitutional 
mandate  as  interpreted  and  reaffirmed  by  the 
Legislature  provides  that,  in  addition  to  the 
interest  accruing  upon  the  bonds,  there  shall 
be  annually  raised  by  taxation  tlie  sum  of  at 
least  one-fortieth  part  of  the  entire  bonded 
debt,  only  If  that  sum  be  necessary." 

Hucer,  Wilbur  &  Guerard,  of  Charleston,  for 
appellant.  W.  Turner  Logan  and  George  H. 
Moffett,  both  of  Charleston,  for  respondents. 

OAQB,  J.  This  cause  bas  been  Jnst  sub- 
■nitted,  and  tbe  public  exigencies  demand  a 
prompt  decision  of  it.  It  arises  out  of  the  al- 
leged purchase  by  the  City  of  Charleston  for 
Jl,360,000  of  the  watenvorks  of  the  Charles- 
ton Light  &  Water  Company;  imd  tbe  pending 
Issuance  of  bonds  to  pay  that  price,  and  an  ad- 
ditional Issuance  of  $140,000  of  bonds  to  re- 
pair and  extend  the  works.  The  plaintiff  sued 
to  enjoin  tbe  issuance  of  tbe  bonds.  Tbe  city 
demurred  to  the  complaint.  The  circuit  court 
•nstained  tbe  demurrer,  and  dismissed  tbe 
complaint 

There  Is  no  suggestion,  and  there  Is  no 
loom  for  any  socb,  that  tbe  procedure  of  tbe 


dty  government  prevising  tbe  bond  Issue  was 
In  any  essential  part  irregular.  Tbe  only 
suggestion  of  any  infirmity  therein  is  in  sec- 
tion 7  of  the  ordinance,  wbicb  makes  pro- 
vision for  a  sinking  fund.  That  Issue  will 
be  last  considered,  for  it  rests  in  the  last  ex- 
ception. 

In  one  other  respect,  too,  tbe  action  of  tbe 
city  government  is  challenged,  and  that  is 
because  tbe  city  submitted  to  the  electors  at 
tbe  same  instant  tbe  question  of  purchase 
and  tbe  question  of  a  bond  issue  to  pay  tbe 
purchase  price.  That  issue  is  raised  by  tbe 
third  exception,  and  it,  too,  will  be  consider- 
ed in  due  course.  Tbe  real  attack,  if  indeed 
there  be  such,  is  directed  against  the  infirm- 
ity of  tbe  statute  law  relevant  to  tbe  case. 

There  are,  in  fact,  but  four  exceptions,  for 
tbe  first  exception  does  not  at  all  intimate 
what  act  of  the  Legislature  is  void,  or  where- 
in it  is  void.  Let  tbe  exceptions  be  reported. 
They  make  these  four  issues,  to  wit: 

(1)  Do  tbe  Constitution  and  statutes  em- 
power a  city  to  purchase  waterworks? 

(2)  Do  tbe  Constitution  and  statutes  re- 
quire and  sufficiently  Indicate  the  procedure 
for  an  election  upon  tbe  question  of  a  pur- 
chase? 

(3)  Do  the  Constitution  and  statutes  pro- 
hibit a  cotemporaneons  election  on  the  ques- 
tion of  a  purchase  and  tbe  question  of  a  bond 
issue? 

(4)  Does  tbe  section  of  the  ordinance  of  the 
city  whldi  provides  for  a  sinking  fund  meet 
the  requirements  of  tbe  Constitntion  and  the 
statutes? 

The  decision  of  these  questions  depends 
largely  upon  tbe  right  adjustment  of  tbe  sev-  ' 
eral  parts  of  tbe  Constitution,  the  one  to  the 
other. 

There  Is  hardly  even  room  for  construc- 
tion, and  there  Is  little  need  for  tbe  citation 
of  authority ;   it  Is  chiefly  a  task  in  mosaic 

The  three  parts  of  the  ConsUtntlon  to  be 
thus  Joined  are  section  IS  of  the  article  on 
the  "Right  of  Suffrage,"  and  sections  7  and 
5  of  the  article  on  "Municipal  Corporations 
and  Police  Regulations."  For  simplicity  of 
statement  we  shall  refer  to  these  as  sections 
18,  7,  and  5  of  the  Constitution,  without  any 
mention  of  tbe  article.  The  statute  involved 
Is  largely  section  3016  of  the  Code  of  Laws 
and  the  amendments  thereof  at  29  Stats.  53 
and  939. 

[1]  There  Is  no  room  to  question  a  dty'fl 
power  to  purchase  a  waterworks  plant;  sec- 
tion 6  of  the  Constitution  In  express  words 
creates  the  power.  Tbe  language  Is:  "Cities 
may  acquire  by  *  •  *  purchase  •  •  • 
waterworks  systems.    •    •    • » 

Section  3015  of  the  Code  of  Laws  was 
enacted  to  carry  out  that  provision  of  the 
Constitution.  Tbe  Constitution  and  the  stat- 
utes together,  even  though  tbe  statute  does 
not  use  the  word  "purchase,"  warrant  a  city 
to  purchase  waterworks;  and  that  without 
the  amendment  at  29  Stats.  53.  Dick  v.  Scar- 
borough, 73  S.  C.  150,  63  S.  EX  8&  ,T^ 
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[2]  The  appellant  suggests  in  the  next 
place  that,  while  the  statute  Is  full  as  to  the 
procedure  to  Issue  bonds,  It  does  not  pre- 
scribe how  the  city  must  proceed  to  hold  an 
election  on  the  question  of  a  purchase;  ami 
that  Is  the  burden  of  appellant's  argument 

Sections  5,  7,  and  13  of  the  Constitution, 
when  read  together,  leave  no  reasonable 
doubt  about  that  matter.  Abbreviated  so  as 
to  contain  only  the  relevant  matter,  they  read 
thus: 

Article  8,  $  6,  of  the  Constitution: 

"Cities  •  •  •  may  acquire  by  ♦  *  * 
purchase    •    *    •    waterworks  systems.   *    •    • 

"No  such  •  •  •  purchase  sball  be  made  ex- 
cept upon  a  majority  vote  of  the  electors  in  said 
city.    *    •    • 

"Who  are  qualified  to  vote  on  the  ionied  itir 
deitedneaa  of  said  city.    •    •    • " 

Article  8,  I  7: 

"No  such  (bonded)  debt  shall  be  created  with- 
out submitting  the  question  as  to  the  creation 
thereof,   to  the  qualified  electors  of  such  city 

•  •  •  as  provided  in  this  Constitution.  [Ar- 
ticle 2,  I  13];  •  •  •  a  majority  of  such  elec- 
tors voting  on  the  question  shall  be  in  favor  of 
creating  such  •  *  •  bonded  debt;  *  •  • 
Such  cities  •  •  •  ghall  on  the  istuing  of 
such  bond  create  a  sinking  fund,  for  the  redemp- 
tion thereof  at  maturity.    •    «    • " 

ArUcle  2,  J  13: 

"In    authorizing   a   special   election    in  'any 

•  •  •  city,  •  •  •  for  the  purpose  of  hand- 
ing the  *ame,  the  Oeneral  Astemlly  shall  pre- 
scribe •  •  •  a  petition  from  a  majority  of 
the  freeholders  of  said  city  •  •  *  and  at 
such  elections  all  electors  of  such  city  •  •  • 
shall  •  •  •  vote,  and  *  •  •  a  majority  of 
those  voting  •  •  •  shall  be  necessary  to  au- 
thorize the  itine  of  taid  bonds," 

The  first  of  said  sections  expresses  three 
subjects,  to  wit:  It  confers  the  right  to  pur- 
chase ;  It  limits  the  right  to  a  majority  vote 
of  the  electors  of  the  city;  it  by  necessary 
implication  prescribes  the  way  In  which  that 
majority  shall  be  ascertained,  that  is  to  say, 
as  electors  vote  on  a  bonded  Indebtedness. 

The  next  of  said  sections  deals  only  gener- 
ally with  bonded  indebtedness,  and  that  be- 
cause a  dty  can  generally  only  pay  for  wa- 
terworks with  its  bonds.  It  provides  that  a 
bonded  debt  shall  not  be  created  before  sub- 
mission to  the  qualified  electors,  "as  provid- 
ed in  this  Constitution."  The  last  of  said 
three  sections  is  that  part  just  above  refer- 
red to  "as  provided  in  this  Constitution."  It 
enjoins  upon  the  General  Assembly  the  duty 
to  lay  down  a  procedure  in  special  elections 
for  the  issuance  of  municipal  bonds. 

The  General  Assembly  enacted,  pursuant 
to  that  injunction,  section  3015  of  the  Code 
of  L^aws  and  the  other  cognate  provisions  to 
be  foimd  in  article  7  of  the  chapter  48  of  the 
Code.  So  that  these  enactments  spring  di- 
rectly out  of  sec.  13,  and  remotely,  but  just 
as  really,  out  of  sections  7  and  5  of  the  Con- 
stitution ;  and  they  constitute  the  procedure 
to  be  had  by  a  city  on  the  question  of  a  pur- 
chase, as  well  as  on  a  question  of  payment 
of  the  purchase  price. 

But  the  appellants  say,  even  though  there 
was  legal  warrant  to  submit  to  the  electors 
the  question  of  purchase,  yet  that  question 


ought  to  have  been  submitted  In  time  before 
the  election  on  a  question  of  payment.-  A 
sufficient  answer  to  that  Is  that  the  Constitu- 
tion does  not  make  any  such  requirement. 
All  it  does  say  is  that  no  purchase  shall  be 
made  except  upon  a  majority  vote  of  the 
electors.  We  venture  to  think  the  "common 
sense"  of  the  subject  is  the  contrary  of  that 
suggested  by  the  appellant  The  subjects  of 
purchase  and  of  purchase  price  are  woven 
together;  no  sensible  man  buys  before  be 
knows  the  price,  and  whether  the  price  shall 
be  paid  in  cash  or  credit. 

The  dty  government  fully  and  plainly  sub- 
mitted to  the  electors  at  the  same  instant 
three  questions:  (1)  Will  you  buy  the  works 
for  the  price  of  $1,360,000,  payable  in  4%  per 
cent,  bonds?  (2)  Will  you  Issue  and  pay  the 
price  In  particularly  described  bonds?  (3) 
Will  you  Issue  other  named  bonds  for  exten- 
sion and  repair?  The  Issues  were  so  plain 
"that  he  may  run  that  readeth  it." 

[3]  On  the  third  issue^  closely  akin  to  tliat 
Just  considered  we  have  already  intimated  an 
opinion  which  we  reaffirm;  that  an  election 
on  the  question  of  a  purchase  and  an  election 
on  the  question  of  a  bond  issue  to  pay  tlie 
purchase  price  may  be  held  contemporane- 
ously ;  Indeed,  the  two  ought  in  the  nature  of 
the  case  to  be  held  at  the  same  time.  Paris 
V.  Greenville,  105  S.  C.  180,  89  S.  E.  669. 

[4]  Last  of  aU  is  the  validity  of  the  ordi- 
nance which  provides  for  a  sinking  fund. 
All  the  Constitution  provides  is  this: 

"Such  cities  *  •  •  shall  on  the  istuing  of 
such  bonds  create  a  sinking  fund  for  the  redemp- 
tion thereof  at  maturity.*'^    Section  7. 

All  the  statutes  provide  is  this: 

"ThS  city  council  is  authorized  to  assess,  levy 
and  collect  •  *  •  a  sufficient  annual  tax 
•  •  *  to  raise  the  sum  of  at  least  one-fortieth 
part  of  the  entire  bonded  debt  as  a  sinking 
fund,"  etc.     Section  3018. 

The  Ordinance  provides: 

"If  necessary  there  shall  be  assessed,  levied 
and  collected  annually  a  sufficient  annual  tax 
upon  the  taxable  property  of  the  city  of  Charles- 
ton to  raise  the  sum  of  one-fortieth  part  of  the 
principal  amount  of  said  bonds  as  a  sinking  fund 
(which  is  hereby  created),  in  aid  of  the  retire- 
ment and  payment  of  said  bonds." 

Any  Italics  in  these  quotations  have  been 
supplied. 

The  alleged  infirmity  in  the  ordinance  lies 
only  in  the  use  of  the  two  words  "if  neces- 
sary." We  think  the  exception  is  hypercrit- 
ical. The  city  ought  not  to  collect  by  taxa- 
tion more  than  will  be  necessary  to  pay  tbe 
bonds  when  they  fall  due.  The  ordinance  by 
implication  directs  the  collection  of  as  mucli 
as  shall  be  necessary  for  that  purpose.  The 
challenged  words,  at  most,  are  but  surplus- 
age. The  ordinance  is  a  sufficient  compliance 
with  the  law.  Cleveland  v.  Spartanburg,  54 
S.  C.  83,  31  S.  E.  871 ;  Hebert  v.  Griffith,  99 
S.  C.  1,  82  S.  E.  986. 

Our  Judgment  Is  the  decree  of  the  circuit 
court  is  right,  and  it  is  affirmed. 

GARY,  C.  J.,  and  HTDRICK,  WATTS,  and 
FRASER,  JJ.,  concur. 
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<107    S.    C.    BOl) 

HUGHES   V.   SOTJTH   GABOUNA   LIGHT, 
POWER  it  RT.  C30.  et  al.    (No.  9767.) 

(Sapreme  Court  of  South  Carolina.     July  13, 
1917.) 

1.  Appeai.  and  Bbbob  «=»110— "Appkaiabub 

ObDEB"— OSANTING  NbW  TBIAU 

An  order  granting  a  new  trial  on  the  ground 
that  there  was  no  evidence  to  support  the  ver- 
dict is  an  "appealable  order." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Kg.  H  740-74&] 

2.  New  Tbial  <s=»71  —  Gbounds  —  Insuffi- 
cient Evidence. 

Although  the  evidence  was  conflicting,  where 
the  jury  could  infer  therefrom  that  defendants 
were  guilty  of  wantonness  or  willfulness,  it  was 
error  to  set  aside  the  verdict  and  grant  a  new 
trial  on  the  ground  that  there  was  no  evidence 
thereoL 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  144,  145.1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  James  E.  Peurlfoy, 
Judge. 

'  Action  by  Mrs.  S.  A.  Hughes  against  the 
Soath  Carolina  Light,  Power  &  Railway  Com- 
pany and  another.  From  an  order  sefUng 
aside  the  verdict  and  granting  new  trial, 
plaintiff  appeals.    Reversed. 

Gwynn  ft  Hannon,  of  Spartanburg,  for  ap- 
pellant. Sanders  &  De  Pass,  of  Spartanburg, 
for  respondents. 

WATTS,  J.  [1]  The  appeal  In  this  case  in- 
volves but  one  point.  It  Is  from  an  order 
of  Judge  Peurlfoy  granting  a  new  trial  nlsL 
The  ground  that  his  honor  based  bis  order 
on  was:  "The  court  holds  there  was  no 
evidence  of  willfulness  or  wantonness."  He 
did  not  grant  the  order  on  any  grounds  that 
are  within  the  court's  discretion,  as,  for 
instance,  that  the  verdict  rendered  was  not 
approved  by  the  court  Had  he  done  so,  an 
appeal  could  not  have  been  taken;  but  the 
order  appealed  from  is  a  legal  one,  the  court 
holding  that  the  verdict  was  entirely  with- 
out evidence  to  support  it 

[J]  We  have  studied  the  evidence  with 
more  care,  and  have  reached  the  conclusion 
that  there  Is  evidence  to  support  the  vec- 
dlct,  and  that  his  honor  was  correct  In  the 
first  instance,  when  he  refused  the  motion 
tor  a  nonsuit  and  later  for  a  directed  ver- 
dict In  favor  of  the  defendant,  and  submit- 
ted the  case  to  the  Jury,  and  that  he  was  In 
error  In  setting  aside  the  verdict  and  grant- 
ing a  new  trial  nisi  on  the  grounds  he  based 
bis  order  on.  A  careful  reading  of  the  evi- 
dence establishes  the  fhct  that  there  was 
evidence  on  the  issues  involved,  thou^  con- 
flicting, whereby  the  Jury  could  draw  the  in- 
ference from  all  the  evidence  and  drcnm- 
stances  In  the  case  that  there  was  a  con- 
scious advertent  failure  on  the  part  of  the 
defendants.  Its  agents  and  servants,  to  ob- 
serve due  care.  As  was  said  by  the  Supreme 
Court  of  our. sister  state  of  North  Carolina 
in  the  case  of  Ingle  v.  Light  &  Power  Co. 


(N.  C.)  90  S.  E.  953,  and  reaffirmed  In  Smith 
V.  Charlotte  Electric  Ry.  Co.,  92  S.  E.  884: 

'The  motorman  of  a  street  car  must  be  more 
diligent  and  careful  for  the  safety  of  pedestrians 
than  a  locomotive  engineer,  •  «  •  the  loco- 
motive has  exclusive  right  of  way,  and  is  travel- 
ing on  its  own  property,  where,  as  a  rule,  ^des- 
tnans  have  no  right  to  be,  unless  crossing  a 
track,  or  by  recognized  custom  are  using  the 
track  with  the  implied  permission  of  the  com- 
pany, while  the  street  railways  are  using  the 
streets,  to  which  the  public  have  the  same 
right." 

Under  the  evidence  In  the  case,  more  thaa 
one  Inference  as  to  wantonness  or  willfulness 
could  be  drawn,  and  that  was  a  question  for 
the  Jury  to  determine,  and  the  Jury  found  for 
the  plaintiff,  and  gave  a  verdict  for  both 
actual  and  punitive  damages. 

The  exception  Is  sustained,  and  Judgment 
reversed. 

HYDRICK,  FRASER,  and  GAGE,  JJ.,  con- 
cur.   GARY,  C.  J.,  did  not  sit 


(107    S.    C.    621) 

STRICKLAND  v,  SOUTHERN  BY.  CO. 
<No.   9768.) 

(Supreme  Court  of  South  Carolina.     July  16^ 
1917.) 

1.  Masteb   and    Sebvant   €=»286(12)— Inju- 
bies   to    Servant— NBOuaENCE---QTJEsnoN 

FOB  JUBT. 

In  an  action  against  a  railway  for  death  of 

its  locomotive  engineer,  question  of  defendant's 

negligence  held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant  Cent  Dig.  $  1019.] 

2.  Costs  «=»254(4)— On  Appeai/— Rkoobd  — 
Disbeqabo  of  Rule. 

Where  the  case  for  appeal  has  been  prepar- 
ed in  utter  disregard  of  the  rule,  no  costs  or 
disbursements  on  the  appeal  will  be  taxed  in 
favor  of  appellant  on  reversal. 

lEd.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  §  066.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Jos.  A.  McCullough, 
Special  Judge. 

Action  by  Mrs.  Mary  B.  Strickland,  admin- 
istratrix of  the  estate  of  H.  B.  Strickland, 
deceased,  against  the  Southern  Railway  Com- 
pany. From  a  Judgment  for  defendant  on  Its 
motion  for  directed  verdict,  plaintiff  appeals. 
Reversed. 

W.  Boyd  Evans,  Melton  &  Sturkle,  and 
Porter  A.  McMaster,.  all  of  Columbia,  O.  M. 
Eilrd,  of  Lexington,  and  E.  L.  Asbill,  of  Lees- 
vllle,  for  appellant  B.  L.  Abney,  of  Colum- 
bia, Geo.  B.  Cromer,  of  Newberry,  and  Tim- 
merman  &  Calllson,  of  Lexington,  for  re- 
spondent 

FRASER,  J.  This  Is  an  action  toe  death 
by  the  wrongful  act.  The  deceased  was  an 
engineer  running  from  Savannah,  Ga.,  to' 
Jacksonville,  Fla.  When  the  train  reached 
the  station  in  Jacksonville,  the  engineer.  In 
making  an  Inspection  of  his  engine,  found 
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that  the  drain  cock  to  the  air  reservoir  was 
stopped  up,  and  took  a  piece  of  wire  to  open 
it  When  the  wire  was  put  Into  the  opening 
of  the  drain  cock,  it  removed  the  obstruction, 
and  the  contents  of  llQuld  and  solid  matter 
struck  his  Iiand  and  caused  injuries  from 
which  it  is  alleged  that  the  engineer  subse- 
quently died.  The  defendant  made  a  motion 
for  a  nonsuit,  which  was  refused,  and  subse- 
quently made  a  motion  for  a  directed  verdict, 
which  was  granted.  From  the  judgment  en- 
tered thereon  Uils  appeal  was  taken.  The 
verdict  was  directed  on  the  ground  that  there 
was  no  evidence  of  negligence  on  the  part  of 
the  defendant,  that  the  injury  was  caused 
solely  by  the  negligence  of  the  plaintiff,  and 
that  the  plaintiff  had  assumed  the  risk. 

[1]  The  Judgment  is  reversed  for  the  rea- 
son that  there  was  evidence  from  which  the 
jury  might  have  Inferred  negligence  on  the 
part  of  the  defendant.  The  evidence  did  not 
show  conclusively  as  a  matter  of  law  that  the 
negligence  of  the  plaintiff  was  the  sole  cause 
of  the  injury,  and  the  evidence  of  assump- 
tion of  risk  was  not  conclusive.  It  would  be 
manifestly  unfair  for  this  court  to  discust 
the  evidence,  inasmuch  as  the  case  must  g« 
back  for  a  new  trial.  It  Is  a  sufficient  state- 
ment that  there  was  evidence  enough  to  carry 
the  case  to  the  Jury,  and  the  order  directing 
a  verdict  Is  reversed. 

[2]  The  case  for  appeal  has  been  prepared 
In  utter  disregard  of  the  rule,  and  It  is  or- 
dered that  no  costs  or  disbursements  cm  ap- 
peal shall  be  tased. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
GAOB,  JJ.,  concur. 

(107    8.    C.    B14) 

JENNINGS  et  al.  v.  AUTOMOBtLB  SALES 

CO.  et  al.    (No.  9766.) 
(Supreme  Court  of  South  Carolina.     July  16, 
1917.) 

1.  Recetvkrs  ®=938— Evidence— StmrroiEifCT. 

On  application  for  appointment  of  receiver 
for  a  partnership  and  corporation  whose  affairs 
were  intermingled,  evidence  held  to  sustain  a 
finding  by  tbe  circuit  court  that  the  corporation 
was  insolvent. 

[EW.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  t  62.] 

2.  Receivbbs  ©=»38— Evidence— StrsnciENCT. 

Evidence  held  to  sustain  a  finding  that  the 
affairs  of  the  copartnership  and  corporation 
were  so  intermingled  that  tbe  plaintiffs  were 
<Teditors  of  the  corporation  as  well  as  the  co- 
partnership, and  that  the  business  _  of  the  two 
concerns  was  not  separate  and  distinct 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  i  62.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  Frank  B.  Gary, 
Judga 

Action  by  A.  H.  Jennings  and  others 
against  the  Automobile  Sales  Company  and 
others.  From  an  order  appointing  a  receiver, 
defendants  appeal.    Order  aftirraed. 


Tillman  k  Mays,  of  Greenwood,  for  appel- 
lants. Grler,  Park,&  Nicholson,  o£  Green- 
wood, for  respondents. 

FRASER,  J.  This  is  an  appeal  from  an 
order  appointing  a  receiver.  The  complaint 
alleges  that  the  defendants  Automobile  Ex- 
change and  Automobile  Sales  Company  are 
indebted  to  the  plaintiffs  in  various  sums; 
tliat  the  Automobile  E}zchange  is  a  copart- 
nership, and  Automobile  Sales  Company  a 
corporation;  that  both  concerns  are  insol- 
vent, and  that  the  affairs  of  the  two  are  in- 
termingled; that  the  copartnership  Is  com- 
posed of  B.  A.  Hawkins  and  C.  T.  Jones, 
and  the  stockholders  of  the  corporation  are 
B.  A.  Hawkins,  O.  T.  Jones,  M.  F.  Sanders, 
and  J.  E.  Summers;  that  Hawkins  is  the 
manager  of  both  concerns,  and  they  oocupy 
the  same  building ;  that  but  little  of  the  cap- 
ital stock  of  the  corporation  lias  been  paid 
in,  or  even  called  for;  that  the  corporation 
has  executed  to  Mr.  Sanders,  one  of  its 
stockholders,  a  mortgage  covering  Its  prap- 
erty,  and  Mr.  Sanders  is  proceeding  to  fore- 
close the  mortgage  The  return  alleges  that 
the  affairs  of  the  two  concerns  are  kept  sep- 
arate, and  that  the  corporation  is  not  liable 
for  the  debts  to  the  plaintiffs.  One  of  tbe 
affidavits  attached  to  the  return  admits  that 
the  Automobile  E^cliange  is  insolvent;  but 
the  return  and  affidavits  deny  the  insolvency 
of  the  Automobile  Sales  Company,  bat  do 
not  make  any  effort  to  show  solvency.  From 
the  order  appointing  the  recover,  tbe  de- 
fendants appeal. 

The  appellant's  argument  Is  mainly  on  the 
facta.  Appellant  says:  The  case  establishes 
the  following  facts: 

"(1)  The  Automobile  Sales  Company  is  not 
insolvent" 

In  Wagener  t.  Pape,  46  S.  O.  251,  24  S.  BS. 
page  342,  we  find: 

"As  to  the  third  ground  of  appeal,  we  cannot 
say  that  the  evidence  before  the  circuit  judge 
was  overwhelming  that  the  defendant  Pape, 
was  not  insolvent  If  a  man  is  able  to  pay  his 
debts,  it  is  very  easy  to  prove  it  An  asser- 
tion on  one  side  of  insolvency,  in  connection 
with  confessions  of  judgment  for  over  Sl,200, 
lodged  in  the  clerk's  office,  over  the  goods  and 
chattels  of  a  tottering  merchant  of  small  means, 
outweighs  vehement  assertions  on  the  other  side 
to  the  contrary,  without  specifying  any  addi- 
tional property." 

[1]  Here  the  copartnership  is  Insolvent 
The  members  of  tbe  copartnership  go  into  a 
corporation  with  three  others.  The  affidavit 
of  Mr.  Hawkins,  the  manager,  states: 

"Tbe  Automobile  Sales  Company  had  an  au- 
thorized capital  stock  of  ten  thousand  dollars 
($10,000),  of  wUch  amount  50  per  cent  was 
subscribed  by  dwonent  C.  T.  Jones,  J.  E.  Sum- 
mers, and  M.  F.  Sanders^  and  20  per  cent,  of 
the  subscription  were  paid  to  the  company  in 
cash,  notes,  labor,  -and  the  value  of  the  con- 
tract with  the  Chevrolet  Company." 

Now,  add  to  that  statement  a  mortgage  on 
Its  property  which  is  being  foreclosed,  and 
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we  cannot  say  tbe  finding  of  tbe  drcolt  Judge 
is  nnsapported  by  tbe  case. 

"(2)  That  tbe  Antomobile  Sales  Company  and 
Antoniobile  Kxcfiange  are  entirely  distinct  and 
tepHrate. 

"(3)  That  plaintiffs  were  in  no  sense  creditors 
of  Automobile  Sales  Company,  which  has  noth- 
ing to  do  with  garage,  but  was  a  selling  cor- 
poration. 

"f4)  The  business  of  the  two  concerns  was 
sepiirnte  and  distinct  and  in  no  way  mixed  or 
mingled." 

[2]  The  case  faUy  sustains  the  finding  of 
the  circuit  Judge.  The  manager  was  the 
same:  the  place  of  business  was  the  same; 
L  e.,  all  in  the  automobile  business — differ- 
ent departments,  but  the  same  general  busi- 
ness. 

His  honor  is  fully  sustained,  and  the  order 
appointing  the  rec^ver'is  affirmed. 

OART,  O.  J.,  and  HXDKICK,  WATTS, 
and  GAGB,  33.,  concur. 


OOT   &    0.   4S2> 

GALES  et  ai  t.  POB.    (No.  9760.) 

(Supreme  Court  of  South  Oarolhia.     July  12, 
1917.) 

1.  Appeat.  AifO  Cbbok  «5>048  —  Bttbdkn  to 
Brow  Errob. 

Defendant,  claiming  that  the  trial  court 
abused  its  discretion  in  nOt  granting  defendant's 
motion  to  open  up  a  default  judgment  against 
him,  to  be  allowed  to  answer,  and  to  require 
plaintiffs  to  ammd  their  complaint,  hai  the  bur> 
den  to  show  the  abuse  of  discretion. 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3814.] 

2.  JuDOMKNT  «=9l60— PLEADino  <8=38S(4),  199 
— ^Default— Motion  to  Set  Aside  and  fob 
Time  to  Answeb— Compliance  with  Rri-E 
or  CotTBT— Tnat  fob  Answer  or  Demttrbeb. 

Under  rule  19  of  the  circuit  court,  time  to 
answer  or  demur  to  a  complaint  will  not  be 
granted,  unless  the  party  applying  for  the  order 
shall  present  to  the  Judge  to  whom  tbe  applica- 
tion U  made  a  certificate  of  tbe  attorney  or 
eonnsel  retained  by  defendant  to  defend  the  ac- 
tion that,  from  the  statements  made  to  him  by 
defendant,  he  verUy  believes  that  defendant  has 
a  good  and  substantial  defense  on  tbe  merits, 
and  motion  to  set  aside  a  default  judgment  will 
not  be  granted  unless  there  is  a  substantial  com- 
pliance with  the  provisions  of  the  rule. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  314-316;  Pleading,  Cent.  Dig.  {§ 
174,  176,  177,  464^69.) 

8.  Judgment    «=5»162(4)—Defaiti.t— Applica- 
tion   TO    Open— Neolioencb— Sttfficienot 
or  Evidence. 
On  defendant's  motion  to  open  up  a  default 
judgment  against  him  and  to  be  allowed  to  an- 
swer, etc.,  evidence  held  to  show  inexcusable  neg- 
ligence and   want  of  vigilance   on   defendant's 
part  to  such  an  extent  as  to  warrant  tbe  trial 
court  in  the  exercise  of  his  discretion  in  denying 
the  motion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  322,] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;   J.  W.  De  Vore,  Judge. 

Actios,  by  T.  W.  Gales  and  others,  trustees 
of  the  Sandy  Grove  Missionary  Baptist 
Chnrph,  against  Frank  Poe.    From  an  order 


refusing  defendant's  application  to  open  up 
a  default  Judgment  against  him  and  to  be 
allowed  to  answer,  and  to  require  plaintiffs 
to  amend  their  complaint,  defendant  appals. 
Judgment  affirmed. 

A.  L.  Hamer  and  Gibson,  MuUo:  &  Tison, 
all  of  BennettsTllIe,  for  appellant  J.  E. 
Owem,  of  Bennettsvllle,  for  re^ondeats. 

WATTS,  J.  This  Is  an  appeal  from  an  or 
der  of  Judge  De  Vore  refusing  an  application 
of  defendant  to  open  up  a  default  Judgment 
obtained  against  him  and  to  be  allowed  to 
answer,  and  to  require  the  plaintiffs  to  amend 
their  complaint  The  complaint  In  the  case 
was  served  on  September  2,  1916,  upon  the 
defendant,  and  Judgment  rendered  against 
him  on  Decembw  4, 1916.  Several  affldavita 
were  presented  to  the  court  in  support  of  the 
motion;  but  no  effort  at  all  was  made  on  be- 
half of  the  defMidant  to  comply  with  rule  19 
of  the  circuit  court  rules. 

[1]  Exceptions  1  and  2  impute  error  on  the 
part  of  his  honor  in  not  granting  the  motion 
and  Impute  erroneous  exercise  of  discretion. 
These  exceptions  must  be  overruled,  as  ap- 
pellant has  failed  to  show  abuse  of  discre- 
tion on  the  part  of  bis  honor,  as  the  burden 
of  showing  this  is  on  him.  Here  an  applica- 
tion is  made  to  open  a  Judgment  and  allow 
defendant  to  answer.  In  an. application  of 
this  kind  the  court  expects  substance  of 
some  sort  to  be  shown. 

In  this  application  neither  the  plalntUTSv 
attorney  nor  any  other  attorney  certify  that 
the  defendant  has  a  meritorious  defense.  Un- 
der rule  19  of  circuit  court,  the  time  to  an- 
swer or  demur  to ,  a  complaint  will  not  be 
granted,  unless  the  party  applying  for  the  or- 
der shall  present  to  the  Judge  to  whom  the 
application  is  made  a  certificate  of  the  at- 
torney or  counsel  retained  by  the  defendant 
to  defend  tbe  action  that  from  the  statements 
made  to  him  by  defendant  he  verily  believes 
that  the  defendant  has  a  good  and  substan- 
tial defense  upon  the  merits  to  the  cause  of 
action  set  forth  In  the  complaint  or  some  part 
thereof. 

[2]  Under  this  rule  the  time  to  answer  will 
not  be  made,  unless  the  rule  is  compiled  with; 
and  certainly  a  motion  to  set  aside  a  Judg- 
ment win  not  be  granted,  unless  there  Is  a 
substantial  compliance  with  the  provisions  of 
this  important  rule.  It  was  not  made  to  ap- 
pear to  his  honor  that  the  defendant  had  a 
good  and  substantial  defense  upon  the  mer- 
its by  the  certificate  of  defendant's  attorney 
or  coomsel.  The  Judge  had  abundance  of 
testimony,  without  a  failure  to  comply  with 
rules  of  court,  to  warrant  him  in  refusing  the 
motion. 

[3]  The  defendant  took  possession  of  the 
land,  drove  out  the  congregation,  and  was 
served  with  summons  and  complaint  by  the 
deputy  sheriff  on   September  2,  1916.     Al- 
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though  of  average  Intelligence,  he  Ignored  the 
whole  proceedings,  as  well  as  the  letter  of 
Mr.  Owens,  the  plaintiff's  counsel,  trying  to 
get  an  adjustment  and  settlement  of  the  mat- 
ters at  issue  between  the  parties,  plaintiffs 
and  defendant,  and  made  no  effort  at  all, 
such  as  be  ought  to  have  made,  until  Judg- 
ment was  actually  rendered  against  him  and 
Informed  of  that  fact  by  Mr.  Rowe,  a  Juror 
in  the  case.  This  shows  Inexcusable  negli- 
gence and  want  of  vigilance  on  his  part  to 
such  an  extent  as  to  warrant  his  honor  in  the 
exercise  of  his  discretion  in  refusing  the  mo- 
tion and  making  the  order  he  did  in  the  case. 

The  third  exception  alleges  error  as  to  the 
amount  of  verdict  rendered  as  being  without 
evidence  to  sustain  the  same.  The  defendant 
failed  to  appear  or  answer,  and  the  question 
of  damages  was  submitted  to  the  Jury,  and 
the  exception  to  the  Judgment  rendered  is  not 
properly  before  ns,  but  there  is  evidence  to 
sustain  the  verdict. 

Exceptions  overruled.    Judgment  aCBrmed. 

GARY,  a  J.,  and  HYDRICK,  FRASER, 
and  GAOB,  JJ.,  concur. 


(107    B.    C.    BIO) 

SOUTHERN  STATES  PHOSPHATE  ft  FER- 
TILIZER CO.  et  al.  V.  WEEKLEY 
et  al.     (No.  9763.) 

(Supreme  Court  of  South  CaroUna.     July  14, 
1917.) 

1.  Husband  and  Wife  ^=»137(7)— Mobtoaob 
OF  Wife's  Propebtt  by  Husband — Right 
OF  Creditob  to  Complain. 

Where  a  wife  allowed  her  husband  to  mort- 
gage her  personal  property,  the  only  ones  who 
can  complain  are  the  mortgagees. 

WIM.  Note.— For  other  cases,  aee  Husband  and 
ife.  Cent.  Dig.  {  521.] 

2.  fbaudttuint  conveyances  €=>299(12)  — 
Purchase  of  Propeety  by  Wife— EN'idence 
—Sufficiency. 

In  a  creditors'  hill  brought  by  judgment 
creditors  against  a  husband  and  wife  to  set  aside 
certain  deeds  made  to  the  wife  for  fraud  on  the 
theory  that  the  lands  were  purchased  with  the 
husband's  money  and  were  subject  to  his  debts, 
evidence  held  not  to  show  that  the  husband's 
money  bought  the  lands  or  that  there  was  any 
fraud  in  the  purchases. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  §{  888,  889.] 

8.  Husband  and  Wife  «=»131(1)— Puechabb 
OP  Property  by  Wife — ^Presumption. 
There  is  no  presumption  of  law  that  when  a 

married  -woman  purchases  property  from  a  third 

person  the  husband  furnished  the  money. 
[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife.  Cent.  Dig.  §{  471,  479.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   S.  W.  G.  Shlpp,  Judge. 

Action  by  the  Southern  States  Phosphate 
&  Fertilizer  Company  and  another  against 
John  F.  Weekley  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.    Affirmed. 


Thos.  M.  Boulware,  J.  O.  Patterson,  Jr.. 
and  R.  C.  Holman,  all  of  Barnwell,  for  ap- 
pellants. Bates  &  Slmms,  of  Barnwell,  for 
respondents. 

FRASER,  J.  This  is  a  creditors'  bill 
brought  against  John  F.  Weekley  and  Annie 
E.  Weekley,  his  wife,  to  set  aside  certain 
deeds  for  fraud  made  to  Mrs.  Weekley  on  the 
ground  that  the  lands  were  purchased  with 
the  money  of  John  F.  Weekley,  and  that  the 
lands  were  subject  to  his  debts.  The  court 
on  the  trial  on  circuit,  Judge  Shipp  presiding, 
held  that  those  allegations  were  not  sus- 
tained by  the  evidence.  From  this  finding 
this  appeal,  is  taken.  There  are  39  excep- 
tions, but,  as  this  court  sees  it,  only  one 
question  legitimately  -arises,  because  if  the 
evidence  does  not  show  fraud,  and  that  the 
lands  were  purchased  with,  the  money  of 
John  F.  Weekley,  then  we  need  not  consider 
the  question  of  tiie  time  of  the  discovery  of 
the  fraud,  etc. 

The  cardinal  facts  are  few,  and  it  Is  not 
necessary  to  incumber  the  reports  with  a 
discussion  of  unnecessary  facts.  Mr.  and  Mrs. 
Weekley  were  married  about  1889.  Neither 
had  any  property.  Mr.  Weekley  rented  a 
farm.  Unmerciful  disaster  seems  to  have 
followed  him  fast  a^d  followed  bim.  faster, 
until  he  was  insolvent  Mrs.  Weekley's  fa- 
ther came  to  the  assistance  of  bis  daughter, 
gave  her  two  mules,  and  fed  them.  He 
sent  his  hands  to  work  her  crops,  and  as- 
sisted her  in  various  ways.  The  business 
was  at  that  time  the  business  of  Mrs.  Wes- 
ley. Mrs.  Weekley  got  a  piece  of  land  from 
her  mother.  Then  Mr.  Weekley,  as  trustee 
for  bis  infant  son,  J.  C.  Weekley,  came  in 
possession  of  some  money,  which  he  invested 
in  land,  'the  home  place."  This  land  J.  C. 
Weekley  conveyed  to  his  mother  after  be 
came  of  age.  Whatever  rights  J.  C.  Week- 
ley  might  have  had  to  require  an  accounting 
for  the  land  bought  with  hla  money,  the  cred- 
itors of  J.  F.  Weekley  certainly  bad  none. 
Mrs.  Weekley  bought  other  lands  from  time 
to  time,  but  not  from  her  husband.  Mrs. 
Weekley  bought  lands,  paid  a  part  of  the 
purchase  money  in  cash,  and  gave  her  mort- 
gage for  the  credit  portion.  Some  of  these 
mortgages  are  still  unpaid.  Mrs.  Weekley 
had  the  use  of  the  lands,  and  it  has  not  been 
shown  that  the  income  from  the  property 
was  Insufficient  to  take  care  of  the  mort- 
gages. It  has  not  been  shown  that  Mrs. 
Weekley's  income  was  insufficient  to  buy  the 
lands  purchased. 

It  is  true  that  at  one  time  Mr.  Weekley 
said  he  had  no  other  business  than  to  take 
care  of  his  wife's  property,  and  again  that 
he  had  rented  and  farmed  on  his  own  ac- 
count. Whether  the  court  holds  that  Mr. 
Weekley  did  not  have  other  business,  it 
would  not  Justify  the  taking  of  these  lands 
from  the  wife.  There  is  no  law  that  requires 
a  husband  to  charge  his  wife  for  the  care  of 
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her  prdperty.  Tliere  Is  no  evidence  that  he 
made  any  charge.  If  he  had  an  independent 
bnsixtiss,  then  the  law  requires  him  to  support 
his  wife  and  children  from  his  Independent 
business.  Mr.  Weekley  had  a  wife  and 
eight  children.  The  law  does  not  require 
Mrs.  Weekley  to  draw  on  her  Income  to  sup- 
port the  family  and  if  there  was  no  draft 
on  it,  her  property  would  probably  increase 
rapidly. 

[1]  It  is  also  tme  that  Mrs.  Weekley  al- 
lowed her  husband  to  mortgage  some  of  her 
personal  property,  but  the  only  ones  who 
can  complain  are  the  mortgagees,  and  they 
are  not  complaining. 

The  only  unrecorded  deed  Is  that  from  J. 
C.  Weekley,  and  no  creditor  of  J.  C.  Weekley 
is  complaining. 

[2]  Mrs.  Weekley  has  dealt  liberally  with 
her  husband.  Many  wives  do,  but  they  do 
not  lose  their  property  on  that  account,  un- 
less they  have  misled  their  husband's  cred- 
itors. The  plaintiffs  do  not  show  that  they 
have  been  misled.  Mrs.  Weekley  put  the 
world  on  notice  that  the  land  was  hers  by 
the  record  of  her  deeds.  These  plaintiffs 
dealt  with  the  husband  with  at  least  con- 
stmctive  notice  that  the  land  belonged  to 
his  wife.  They  demanded  no  security  be- 
fore the  sale,  and  it  would  be  unjust  to  al- 
low them  to  get  it  now  from  the  wife.  The 
plaintiffs  are  judgment  creditors  of  the  hus- 
band, and  they  do  not  yet  claim  that  they 
extended  credit  to  the  wife.  They  do  not 
show  that  Mr.  Weekley  misled  them  in  any 
way,  or  that  Mrs.  Weekley  knew  of  the  pur- 
diases. 

Tbe  plaintiffs  have  utterly  failed  to  show 
that  the  husband's  money  bought  the  lands 
or  that  there  was  any  fraud  in  the  purchases. 

[3]  We  have  been  referred  to  no  authority, 
and  we  know  of  none,  that  holds  that  when 
a  married  woman  purchases  property  from 
a  third  person  there  is  a  presumption  of  law 
that  the  husband  furnished  the  money.  The 
rule  sometimes  works  a  hardship  in  trans- 
actions between  husband  and  wife.  We  have 
not  extended,  and  will  not  extend.  It  to 
transactions  between  a  married  woman  and 
a  third  person,  except  under  compelling  au- 
thority. 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
OA6E,  33.,  concur. 


(UT   S.   C.    EOS) 

POWELL  V.  COBB.    (No.  9759.) 

(Snpr^ne  Court  of  South  Carolina.     July  13, 
1917.) 

1.  Apfbai.  and  Ebbob  «=>1094(1)— Review— 

FiKDinos. 
A  finding  of  fact  in  the  drcait  court  in  any 
appeal  from  the  magistrate's  court  will  not  be 
disturbed  by  the  Supreme  Court  where  there  is 
any  evidence  to  sustain  such  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4322.] 


2.  Justices  of  th«  Pbacr  «=>189(1}— Aphbai. 

—Statement  of  Conclusions  of  Law. 
Where  findings  of  fact  in  a  magistrate's 
court  were  concurred  in  and  affirmed  by  the  cir- 
cuit court  on  appeal,  the  circuit  judge  was  not 
required  "to  state  his  condusionB  of  the  law, 
together  with  a  conciae  statement  of  facts,  sep- 
arately." 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {{  727,  728.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  W.  P.  Greene,  Special 
Judge. 

Action  by  Frank  B.  Powell,  by  his  guardian 
ad  litem,  against  Mrs.  Bllizabeth  C.  Cobb. 
From  a  judgment  of  the  court  of  common 
pleas  affirming  a  judgment  of  the  magis- 
trate's court  for  plaintiff,  defendant  appeals. 
Affirmed. 

P.  B.  Mayson  and  S.  M.  Smith,  both  of 
Edgefield,  for  appellant.  &  McO.  SUnkins, 
of  Edgefield,  for  respondent 

WATTS,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  court  of  common  pleas  affirming 
a  judgment  of  the  magistrate's  court  ren- 
dered in  favor  of  the  plaintiff  against  the 
defendant  for  $65. 

The  exceptions  complain  of  error  in  sus- 
taining  the  facts  found  by  the  magistrate's 
court  by  his  honor,  the  circuit  Judge,  and  fail- 
nre  on  the  part  of  the  circuit  judge  "to  state 
ooncl'usions  of  the  law,  together  with  concise 
statement  of  the  facts,  separately." 

[1]  The  finding  of  fact  in  the  circuit  court 
in  any  appeal  from  magistrate's  court  will 
not  be  disturbed  by  this  court  where  there  is 
any  evidence  to  sustain  that  finding.  In  the 
case  at  bar  the  finding  of  facts  in  the  magis- 
trate's court  were  concurred  in  and  affirmed 
by  the  circuit  court 

[2]  We  know  of  no  law  requiring  the  cir- 
cuit Judge  in  an  appeal  from  magistrate's 
court  "to  state  his  conclusions  of  the  law, 
together  with  a  concise  statement  of  facts, 
separately." 

The  exceptions  In  the  case  are  oyemded, 
and  judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 


(un   8.   C.   4S» 
CASSIDY  V.  HUTTO  et  aL    (No.  9765.) 

(Supreme  Court  of  South  Carolina.     July  IS, 
1917.) 

Chattel  Mobtgaobs  «=3l38(3)— Landlobd'b 

Lien— Pkiobitt. 
The  chattel  mortgage,  which  defendant  in 
possession  of  landa  under  recorded  deed  from 
plaintiff  gave  intervener  on  the  crop  for  that 
year,  for  advances  to  make  such  crop,  takes 
precedence  over  plaintiff  landlord's  lien  under 
secret  agreement  of  defendant  to  reconvey  and 
hold  as  tenant  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  CJhattel  Mort- 
gages, Cent  Dig.  §§  228,  230.] 
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Appeal  from  Ck>mmon  Pleas  Circuit  Court  of 
Lexington  County;  Joseph  A.  McCnllough, 
Special  Judge. 

Action  by  0.  U  Cassidy  against  J.  F.  Hut- 
to;  R.  L,  Lybrand  &  Co.,  Incorporated,  in- 
tervening. From  a  Judgment  for  Intervener, 
plaintift  appeals.    Affirmed. 

A.  D.  Martin,  of  Lexington,  and  Melton  & 
Sturkie,  of  Columbia,  for  appellant.  J.  B. 
WlQgard,  J.  F.  Hutto,  and  a  M.  Eflrd,  all  of 
Lexington,  for  respondent. 

WATTS,  J.  This  was  an  action  begun  in 
September,  19iS,  by  C.  L.  Oassidy  against  J. 
F.  Hutto  for  the  purpose  of  collecting  rent 
alleged  to  be  due  Cassidy  for  the  year  1915. 
Under  the  warrant  of  attachment  issued,  the 
sheriff  took  possession  of  the  crops  raised  by 
Hutto  on  the  land  for  the  year  1915.  After 
the  crops  were  in  possession  of  the  sheriff, 
B.  L.  Lybrand  Sc  Co.,  Incorporated,  inter- 
vened, alleging  that  they  had  a  mortgage  on 
the  crops  for  advances  furnished  Hutto  to 
make  the  crops  for  1915.  Oassidy  sold  the 
lands  in  question  to  Hutto  on  September  23, 
1913,  and  executed  deed  for  same.  This  deed 
was  recorded  September  26,  1913.  On  Feb- 
ruary 25,  1915,  Hutto  executed  to  R.  L.  Ly- 
brand &  Co.,  Incorporated,  a  chattel  mortgage 
on  all  the  crops  to  be  raised  by  him  that 
year,  and  in  the  mortgage  described  the  lands 
to  be  worked  as  his  own,  of  which  about  30 
acres  were  cleared.  This  mortgage  was  in- 
dexed March  3,  1915.  On  September  15, 
1915,  Hutto  conveyed  the  land  back  to  Cas- 
sidy, ■which  deed  was  recorded  September  18, 
1915.  On  September  15,  1915,  the  same  day 
that  the  deed  was  executed,  Oassidy  and  Hut- 
to signed  an  agreement  to  the  effect  that  Hut- 
to should  remain  in  possession  of  the  lands 
until  January  1, 1916,  at  which  time  the  pos- 
session was  to  be  surrendered  to  Cassidy  by 
Hutto.  After  issue  Joined,  the  case  was  tried 
before  Special  Judge  McCnllough  and  a  Jury 
at  the  November  term  of  court,  1916,  for 
Lexington  county.  Judge  McCnllough  sub- 
mitted certain  Issues  to  the  Jury,  and  the 
Jury  found  in  substance  that  in  1915  Hutto 
was  In  possession  of  the  place  as  tenant  of 
Cassidy;  that  Lybrand  ft  Co.  had  no  notice, 
at  the  time  they  took  the  chattel  mortgage 
from  Hutto,  that  Hutto  had  rented  the  place 


that  year  from  Cassidy;  and  that  the  Amount 
due  on  the  Lybrand  mortgage  was  $258.24. 
The  "flndlngs  of  the  Jory  were  adopted  by  the 
circuit  Judge  in  his  decree,  who  held  that 
the  Lybrand  claim  should  be  paid  and  Cas- 
sidy's  claim  come  next.  Ftem  this  decree 
Cassidy  appeals  and  alleges  error. 

The  only  question  for  this  court  to  deter> 
mine  is  whether  Lybrand  ft  Co.  are  entitled 
In  priority  by  their  lien  under  their  chattel 
mortgage  over  the  crops  of  Hutto  as  against 
the  statutory  landlord's  rent  lien  of  Cassidy 
for  that  year. 

When  Hutto  gave  the  chattel  mortgrage  to 
Lybrand  &  Co.,  he  was  in  possession  of  the 
land  under  the  deed  from  Cassidy  duly  ex- 
ecuted and  recorded  In  the  proper  office.  Ly- 
brand ft  Co.  had  the  right  to  assume  that 
Hutto  was  the  owner  of  the  land.  The  agree' 
ment  between  Hutto  and  Cassidy  to  reconvey 
the  land  back  to  Cassidy,  not  only  was  not  on 
record,  but  was  not  in  existence  until  long 
after  the  time  Lybrand  ft  Co.  took  their  mort- 
gage. Between  the  time  that  Cassidy  gave 
the  deed  to  Hutto  which  was  duly  record- 
ed, and  made  a  verbal  contract  with  Hntto  to 
rent  talm  Uie  property  for  1915  but  did  not 
take  a  deed  or  any  writing  until  September 
15,  1915,  the  claim  and  right  of  Lybrand  ft 
Co.  Intervened  without  notice  of  their  changed 
relation  by  which  Hutto  became,  not  the 
owner  of  the  land  under  the  deed,  but  the 
tenant  of  Cassidy.  fitntto  and  Cassidy  by 
agreement  between  themselves  could  not, 
under  the  'droumstances,  change  the  rda- 
tionship  as  made  by  the  deed  of  grantor  and 
grantee  into  that  of  landlord  and  tenant  so 
as  to  defeat  the  supervening  rights  of  ly- 
brand &  Co. 

The  Jury  found,  and  the  Judge  concurred 
in  that  finding,  tliat  Lybrand  ft  Co.  liad  no 
notice  of  the  verbal  agreement  between  Cas- 
sidy and  Hutto  as  to  the  rent  for  the  year 
1915,  and  that  Lybrand  ft  Co.  took  their 
mortgage  from  Hutto,  who  was  in  possession 
as  purchaser  under  a  deed  on  record,  and  re- 
garded Hutto  as  the  owner  of  land,  and  dealt 
with  him  as  such. 

Exceptions  overruled.    Judgment  affirmed. 

HYDRICK,  FRASER,  and  OAGB,  JJ.,  con- 
cur.   GARY,  O.  J.,  did  not  sit 
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a  M.  DAVIS  ft  SON  ▼.  BTJTIER.    (No,  979S.) 

(Supreme  Goart  of  South  Carolina.     Aug.  16, 

1917.) 

SlTBBOOATIOK  «S>14^)— PURCHASKB  OV  MoBT- 

OAOBD  Pbofkbty— Rights  or  Purchaskb. 
A  chattel  mortgagor  sold  a  bale  of  cotton 
covered  by  a  mortgage,  but  failed  to  apply  tbe 
proceeds  to  tile  mortgage  debt  The  mortgagee 
■ued  the  purchaser  for  posaession.  After  seizure 
of  the  cotton,  but  before  it  was  delivered  to  the 
mortgagee,  the  purchaser  paid  the  mortgagee 
the  full  amount  due  on  the  mortgage,  and  the 
mortgagee  assigned  the  mortgage  and  the  debt 
secured  by  it  to  him.  Held,  that  he  was  not 
a  mere  volunteer,  and,  having  paid  the  mortgage 
with  the  understanding  that  it  should  not  be- 
come extinguished,  he  could  recover  the  balance 
of  the  mortgaged  property  from  the  mortgagor 
and  rabject  it  to  the  mortgage  debt. 

Appeal  from  Common  Pleas  CJlrcnlt  Court, 
Clarendon  Omnty ;  R.  W.  Memmlnger,  Judge. 

Action  by  C.  M.  Davis  &  Son  against  Par- 
ker Batl»'.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    AfiBrmed. 

J.  J.  Cantey,  of  Summerton,  for  appellant 
W.  C  Da  via,  of  Manning,  for  respondents. 

HYDRICK,  J.  Parker  Butler  and  Mackey 
Brown  gave  Summerton  Gin  Company  a  chat- 
tel mortgage  for  $60.  Brown  sold  Davis  & 
Son  a  bale  of  cotton  covered  by  the  mort- 
gage, but  failed  to  apply  the  proceeds  of  sale 
to  the  mortgage  debt  Tbe  gin  company  sued 
Davia  &  Son  for  possession  of  tbe  cotton  to 
subject  it  to  tbe  mortgage  debt  After  seiz- 
ure of  tbe  cotton  In  that  action,  but  before 
It  wa»  delivered  to  the  gin  company,  Davis 
A  Son  paid  tbe  gin  company  $63,  the  amount 
due  on  tbe  mortgage  and  tbe  costs  of  tbe 
action,  and  tbe  gin  company  assigned  the' 
mortgage  and  the  debt  secured  by  it  to  Davis 
&,  Son,  without  recourse.  Davis  &  Son  then 
sued  Butler  and  Brown  for  the  balance  of 
the  property  covered  by  the  mortgage,  to  sub- 
ject it  to  tbe  mortgaga  Butler  set  up  tbe 
defense  that  tbe  mortgage  had  been  twld  by 
Davis  &  Son  with  the  proceeds  of  tbe  cotton 
sold  tbem  by  Brown,  and  therefore  tbe  mort- 
gage could  not  serve  as  the  basis  of  an  ac- 
tion for  the  recovery  by  them  of  the  property 
sued  for.  Tbe  defense  was  overruled,  and 
Davis  &  Son-bad  judgment  for  tbe  property, 
or  563,  the  amount  due  on  the  mortgage. 

Butler  appealed,  and  contends  here,  as  in 
the  courts  below,  that  Davis  &  Son  were 
mere  volunteers,  and  when  they  paid  the  gin 
company  the  amount  due  on  the  mortgage  it 
was  satisfied.  Appellant's  contention  is  based 
upon  the  erroneous  assumption  of  fact  that 
Davis  &  Son  paid  tbe  gin  company  the 
amount  due  on  tbe  mortgage  for  the  benefit 
of  the  mortgagors.  If  that  was  so,  there 
would  be  merit  In  his  contention.  But  tbe 
undisputed  evidence  shows  that  it  was  not 
the  iatentlon  of  the  parties  to  satisfy  the 
mortgage,  but  rather  to  keep  It  aUve,  and 
that  was  why  It  was  assigned  to  Davis  & 
Son.    Xhey  bought  It  and  paid  for  It  to  pro- 


tect themselves.  Payment  of  tbe  amount  of 
tbe  mortgage  debt  by  Davis  ft  Son  did  not 
extinguish  or  dlschai^e  '  the  lien,  because 
they  paid  it  with  the  Intention  and  under- 
standing that  it  should  not  so  operate,  but 
that  the  mortgage  should  be  assigned  to 
them.  There  is  not  a  particle  of  evidence 
tending  to  support  appellant's  view  of  the 
transaction,  and  there  is  no  principle  of  law 
upon  which  it  can  be  sustained.  His  conten- 
tion that  Davis  &  Son  paid  the  mortgage  debt 
with  the  cotton  sold  them  by  Brown,  or  the 
proceeds  of  It,  Is  wholly  untenable,  because 
they  paid  the  price  of  that  bale  of  cotton  to 
Brown. 

Tbe  gin  company  could  have  waived  its 
right  to  follow  the  cotton  sold  by  Brown,  and 
it  could  have  proceeded  to  collect  the  mort- 
gage debt  out  of  the  other  property  covered 
by  the  mortgage.  That  right  was  not  con- 
cluded by  bringing  the  action  against  Davis 
&  Son  for  tbe  cotton.  They  bad  the  right  to 
abandon  pursuit  of  that  part  of  the  mort- 
gaged property  any  time  before  It  was  ap- 
plied In  payment  of  the  mortgage  debt  In 
equity  and  good  conscience  it  was  the  duty 
of  the  gin  company  to  do  what  they  could, 
without  prejudicing  their  own  rights,  to  pro- 
tect bona  fide  purchasers  for  full  value  of 
part  of  the  property  mortgaged  to  than. 
And  while  Davis  ft  Son  might  have  bad  tbe 
right  to  go  into  equity  and  require  tbe  gin 
company  to  exhaust  the  other  property  cov- 
ered by  the  mortgage  before  coming  upon  tb« 
cotton  sold  them  by  Brown,  yet,  as  this  equi- 
ty in  their  favor  might  have  been  doubtful, 
since  the  two-fund  doctrine  may  not  be  ap- 
plied by  the  court  where  Ita  ai^llcatioii  would 
result  in  too  great  prejudice  to  the  rights  of 
the  senior  Uenee,  or  drive  him  to  litigation, 
or  a  doubtful  security  (Witte  v.  Clarke,  IT 
S.  G.  313,  328),  they  adopted  the  more  ex- 
peditiona  and  less  exi)ensive  course  of  buy- 
ing the  mortgage ;  and,  as  assignees  thereof, 
they  exercised  the  same  right  whldi  the  as- 
signor could  have  exercised.  Under  the  as- 
signment, they  had  the  same  rights  that  tbe 
original  mortgagee,  or  any  other  purchaser, 
would  have  had. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAG£},  JJ.,  concur. 

^'^^^  (107    a.    C.    646) 

^EIGNIOUS  v,  LIMEHOUSB,  Sheriff. 
(No.  9702.) 

(Supreme  Court  of  South  Carolina.    Aug.  11, 
1917.) 

Intoxicatiho    LiquoBS    ®=>246  —  iLixaAi. 
Tbansportation— Confiscation   of  Auto- 
mobile— Rights  of  Mortqaoee. 
Where  the  mortgagee  did  not  have  knowledge 
of  or  consent  to  the  use  of  tbe  automobile  by 
the  mort^a^or  for  the  illegal  transportation  of 
liquor,  his  interest  could  not  be  confiscated. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dorchester  County;  Thos.  8.  Sease,  Judga 
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Action  by  George  W.  Seignloas  against 
O.  B.  limehouse,  as  Sberlfl  of  Sorcbester 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Logan  &  Grace,  of  Charleston,  for  appel- 
lant. Wolfe  &  Berry,  of  Orangeburg,  and  M. 
S.  Connor,  of  St  George,  for  respondent. 

WATTS,  J.  This  is  an  action  in  claim 
and  delivery  for  the  recovery  of  an  auto- 
mobile, brought  by  the  plaintiff-appellant, 
who  has,  it  is  admitted,  a  valid  mortgage 
on  said  automobile,  against  the  sheriff  of 
Dorchester  county,  who  seized  and  confiscat- 
ed said  automobile,  while  In  the  possession 
of  John  Bulwinkle,  the  mortgagor,  who  own- 
ed the  same,  subject  to  the  mortgage  of 
plaintiff-appellant,  on  the  alleged  ground  that 
Bulwinlcle  was  transporting  contraband  liq- 
uor in  the  nighttime.  The  mortgage  was 
executed  and  delivered  to  Seignious  on  Au- 
gust 29,  191C,  and  was  payable  in  install- 
ments. The  first  installment  was  due  and 
payable  on  October  29,  1916.  The  seizure 
was  made  by  the  sheriff  on  October  9,  1916, 
while  In  the  possession  of  Bulwinkle,  the 
owner,  loaded  with  a  quantity  of  liquor  al- 
leged to  have  been  contraband.  After  sei- 
zure, advertisement,  and  sale  by  the  sheriff, 
and  certain  legal  proceedings,  the  cause  final- 
ly came  up  before  his  honor,  Judge  Sense, 
for  determination  of  the  issues  involved, 
upon  an  agreed  statement  of  facts  between 
the  parties.  Judge  Sease,  after  a  full  hear- 
ing and  argument,  found  in  favor  of  the 
defendant;  and  after  due  entry  of  Judg- 
ment plaintiff  appeals,  and  by  five  exceptions 
Imputes  error  and  asks  reversal. 

We  wUl  consider  the  exceptions  that  raise 
the  questions  that  the  mortgage  was  breach- 
ed by  the  unlawful  act  pf  the  owner,  Bul- 
winkle, and  such  title  thereby  vested  in 
plaintiff -appellant  as  could  not  be  confiscat- 
ed, and  that  the  car  could  not  be  confiscat- 
ed, as  against  the  mortgagee,  plaintiff-appel- 
lant, either  before  or  after  breach  or  ma- 
turity, unless  the  mortgagee  was  negligent, 
or  connived  with  owner  in  respect  to  the 
unlawful  act.  These  exceptions  must  be  sus- 
tained under  the  agreed  statement  of  facts 
upon  which  cause  was  heard  by  Judge  Sease. 
The  case  is  identical  in  fact  with  that  of 
Moody  V.  McKlnney,  73  S.  C.  438,  53  S.  B. 
543,  and  parties  to  the  agreement  must  have 
had  that  case  in  view  when  they  prepared 
the  agreed  state  of  facts.  The  sheriff  could 
only  confiscate  what  right,  title,  and  interest 
the  owner,  Bulwinkle,  had  In  the  property 
seized.  The  plaintiff's  mortgage,  although 
not  due,  was  breached  when  the  owner  did 
such  an  unlawful  act  as  made  it  liable  for 
seizure  and  confiscation,  and  after  seizure 
plaintiff  had  the  right  to  assert  his  claim 
thereto  Instantly.  When  the  sheriff  seized 
the  property  for  the  unlawful  act  of  Bul- 
winkle, Seignious'  mortgage  became  breach- 


ed, and  the  title  vested  in  him  as  owner  to 
such  an  extent  as  to  entitle  him  to  pro- 
tection as  owner,  inasmuch  as  Seignious,  un- 
der the  undisputed  facts  of  the  case,  was 
entirely  Innocent  of  any  knowledge  of  tne 
wrongdoing  of  Bulwinkle,  and  did  not  In 
any  manner  participate  in,  consent  to,  or 
have  any  knowledge  of  the  wrongful  act  of 
Bulwinkle,  and  there  is  no  evidence  that 
there  was  any  negligence  on  the  part  of 
Seignious  in  permitting  the  property  to  be 
illegally  used  by  Bulwinkle. 

The  whole  evidence  in  the  case  shows 
Seignious  to  be  absolutely  Innocent  and  free 
even  from  any  suspicion  that  he  knew  or 
should  have  known  that  Bulwinkle  was  a 
violator  of  law  in  the  use  of  the  automobile. 
There  is  no  proof  In  the  case  whereby  It 
could  be  inferred  other  than  that  Seignious 
was  entirely  innocent  of  the  wrongful  act 
of  Bulwinkle,  and  that  Seignious  in  no  way, 
directly  or  indirectly,  consented  to  or  as- 
sented to  the  wrongful  act  and  violation  of 
law  on  the  part  of  Bulwinkle.  The  state 
could  confiscate  the  Interest  of  Bulwinkle, 
but  not  that  of  Seignious,  under  the  facts  of 
this  case.  As  an  Innocent  mortgagee,  Seig- 
nious Is  entitled  to  protection. 

Judgment  reversed. 

GARY,  C.  X,  and  HTDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 

(JOT    S.    C.    yi) 

STATE  V.  BURNS.     (No.  9790.) 

(Supreme  Court  of  South  Carolina.    Aug.  11, 
1917.) 

Ihtoxioatino    Liquors    «=3l38— Tka.nbfob- 
TATioN— Personal  Use— Statutk. 

Under  Dispensary  Law  (Act  Feb.  16,  19a7 
[26  St.  at  Large,  p.  463]),  providing  that  no 
persons,  except  as  expressly  permitted  in  this 
chapter,  shall  transport  from  place  to  place  any 
liquor  containing  alcohol,  defendant,  who  pur- 
chased liquor  at  a  dispensary,  bad  the  right  to 
carry  it  to  his  home  in  a  dry  connty,  providing 
it  was  intended  for  personal  use. 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  Connty;  Frank  B.  Gary, 
Judge. 

J.  A.  Burns  was  convicted  of  the  unlawfnl 
transportation  of  intoxicating'  liquors,  and 
he  appeals.    New  trial  granted. 

J.  G.  Leatherford,  Landford  &  Richardson, 
and  H.  P.  Burbage,  all  of  Greenville,  for  ap- 
pellant. Bobt.  B.  Martin,  SoL,  of  Greenville, 
for  the  State. 

HTDRICK,  J.  On  November  8,  1915,  the 
appellant  and  two  others  went  from  Green- 
ville to  Union  in  an  automobile,  and  appellant 
bought  some  liquor  at  the  dispensary  and  car- 
ried it  back  to  Greenville  with  him.  On  the 
way  back,  the  party  was  hailed  by  a  consta- 
ble ;  but  they  refused  to  stop,  and  were  pur- 
sued by  the  constable  into  the  city  of  Green- 
ville.   During  the  chase,  appellant  threw  the 
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Ilqnor  out  of  the  automobile.  The  tbree  men 
were  arrested  and  tried  together,  on  the 
-diarge  of  unlawfully  transporting  liquor. 
Appellant  was  convicted.  The  others  were 
acquitted.  Appellant  testified  that  the  llq- 
aor  was  for  his  own  use.  At  the  time  the 
sale  of  liquor  in  Qreenvllle  county  was  pro- 
hibited by  law,  but  it  was  lawful  to  import 
It  for  personal  use. 

If  appellant  had  the  liquor  for  any  un- 
lawful purpose,  he  was  guilty  as  charged,  and 
.was  properly  convicted.  But  the  court  in- 
structed the  Jury  that,  even  if  he  had  It  for 
tils  own  use,  he  violated  the  law  In  trans- 
porting It  into  Greenville  county.  Literally 
construed,  the  statute  says  Just  what  the  trial 
Judge  charged.  But,  interpreting  the  same 
statute,  in  State  v.  Rookard,  87  S.  C.  442,  69 
8.  B.  1076,  the  court  held  that,  even  though 
a  literal  Interpretation  of  the  language  of  the 
statute  made  it  unlawful  for  any  one  to  have 
liquor  In  his  possession,  without  regard  to 
the  purpose,  yet  the  Legislature  could  not  in 
reason  have  intended  that  it  would  be  unlaw- 
ful for  one  to  Iceep  in  bis  possession  for  a 
lawful  purpose  liquor  that  he  had  lawfully 
obtained ;  that,  in  selling  him  the  liquor,  the 
state,  by  necessary  implication,  gave  him  the 
right  to  keep  it  in  his  possession,  provided,  of 
course,  it  was  kept  and  used  for  lawful  pur- 
poses— ^personal  use  being  recognized  by  the 
state  as  lawfuL  Tltat  principle  has  been  rec- 
ognized and  applied  In  several  recent  cases, 
in  which  it  was  held  that  one  .who  purchased 
liquor  at  a  dispensary  had  the  right  to' carry 
it  to  his  home  in  a  dry  county,  provided,  <tf 
course,  it  was  Intended  for  personal  use. 

The  other  question  made  cannot  arise  on 
the  new  trial,  and  need  not  be  considered. 

Mew  trial  granted. 

GART,  0.  J.,  and  WATTS,  FBASfiR,  and 
CAGE,  J.,  concur. 

007  8.    C.   633) 

SOUTHERN  COTTON  OIL  CO.   v.   HEW- 
LETT «t  al.    (No.  9784.) 

(Supreme  Court  of  South  Carolina.    July  27, 
1917.) 

Pbocxss  9=339,  41  —  Summons  —  SiONATTJBE 
AND  Seal  of  Cuebk. 
Code  Civ.  Proc.  1912,  {  177,  provides  that  a 
ciTil  action  in  a  court  of  record  shall  be  com- 
menced by  the  service  of  a  summons.  Section 
178  provides  that  a  summons  shall  be  subscrib- 
ed by  the  plaintiff  or  his  attorney.  Held,  tliat 
the  signature  and  seal  of  the  clerk  of  the  cir- 
cuit court  was  not  necessary  to  the  validity  of 
a  summons. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   Hayne  F.  Rice,  Judge. 

Action  by  the  Southern  Cotton  Oil  Com- 
pany against  J.  H.  Hewlett  and  another. 
lYom  an  order  of  the  Common  Pleas  circuit 
court,  defendants  'aH>eaL    Affirmed. 

J.  M.  Patterson  and  R.  P.  Searson,  Jr., 
both  of  Allendale,  for  appellants.  J.  Henry 
Johnson,  of  Allendale,  for  respondent. 


GAGE,  J.  The  appeal  is  from  an  order  of 
the  circuit  court,  and  by  the  appellant's  ad- 
mission, though  there  are  four  exceptions, 
there  is  only  one  question  to  be  decided ;  and 
it  is  this:  Are  the  signature  and  seal  of  the 
derk  of  the  circuit  court  necessary  to  the 
validity  of  a  summons?  It  was  expressly  de- 
cided in  1884  that  a  summons  does  not  need 
to  be  signed  and  sealed  by  the  derk.  Gen- 
obles  V.  West,  23  S.  C.  167.  It  would  be  un- 
warrantable now  to  hold  the  contrary,  and 
thereby  to  undo  much  that  has  been  done  In 
these  30  years  gone.  The  contrary  was  not 
decided  in  Wren  v.  Johnson,  62  S.  C.  545,  40 
S.  E.  937;  all  there  held  is  that  a  summons 
"is  a  means  supplied  by  the  law  to  the  as- 
sertion of  Jurisdiction."  It  does  not  appear 
if  the  summons  in  that  case  was  or  was  not 
signed  and  sealed  by  the  clerk. 

The  appellant,  though,  rests  his  case  on  the 
Constitution  and  the  statute.  Const,  art 
{  31;  section  1319,  Code  Civ.  Proc.  1912;  Beo. 
tion  4217,  Code  Olv.  Proc.  1912.  These  instru- 
ments do  specify  writs  and  processes ;  they  do 
not  specify  summons.  And  the  Constitution 
only  requires  that  writs  shall  be  attested  by 
the  clerk  of  court;  it  does  not  define  "writ" 
The  appellant,  tliough,  says  a  summons  is 
a  writ,  and  therefore  the  Constitution  did  In 
effect  specify  summons. 

The  Words  "writ"  and  "process"  are  gener- 
ic, and  they  constitute  a  part  of  the  law's 
history.  3  Blackstone,  271.  The  Code  of 
Procedure,  in  effect,  abolished  the  formal 
writs  and  processes  which  obtained  afore- 
time, and  which  were  issuefi  by  an  officer, 
and  therefore  under  his  hand  and  seal,  to  a 
debtor  upon  the  prayer  of  a  creditor.  That 
instrument  prescribes  that  an  action  may  be 
commenced  by "  summons  (section  177),  and 
it  prescribes  the  contents  of  a  summons  (sec- 
tion 17S),  and  it  does  not  require  the  sum- 
mons to  be  signed  and  sealed  by  the  clerk; 
it  does  require  it  to  be  sub3cril>ed  by  the 
plaintiff  or  his  attorney.  The  Code  of  Pro- 
cedure does  not  specify  writs  or  processes, 
it  does  provide  for  the  preparation  and  serv- 
ice of  a  paper  to  bring  a  person  before  the 
court,  and  it  calls  that  paper  a  summons. 
The  appellant  cannot  Invalidate  It  by  calling 
the  instrument  a  writ. 

The  order  below  is  affirmed. 

GARY,  C.  J.,  and  HTDRICK,  WATTS, 
and  FRASER,  JJ.,  concur. 


(107    8.    C.    B42) 

SMITH  v.  HETWARD  et  aL    (No.  9791.) 


(Supreme  Court  of  South  Carolina. 
1917.) 


Aug.  11, 


Executors  and  Administbatobs  ®=>35(12)— 
Settlement  of  Estate — Jubisdiction. 
Where  the  testatrix  lived  in  and  owned  real 
estate  in  G.  county  at  the  time  of  her  death,  and 
her  will  was  duly  filed  'for  probate  there,  a  suit 
to  remove  one  of  the  executors,  or  appoint  a  re- 
ceiver to  complete  the  administration,  brought  ik 


sFoT  otbsr  caam  bm  wme  toplo  and  KEY-NUMBEB  In  Ul  Key-Numbersd  Oigeiti  and  IndWM 

Digitized  by  VjOOQ IC 


196 


93  SOUTHBASTEIBN  BBPOBTER 


(S.a 


0.    county,   «hoiiId  hare  been   removed   to  G. 
county,  under  Code  Civ.  Proc.  1912,  f {  40,  48. 

Appeal  from  Common  Pleas  Circuit  Court  of 
QreenylUe  County;  Hayne  F.  Rice,  Judge. 

Action  by  Robert  T,  Smith,  as  executor  of 
EOlzabeth  M.  Heyward,  decease'd,  against 
Julius  H.  Heyward,  as  executor  of  Elizabeth 
M.  Heyward,  deceased,  as  guardian,  etc., 
and  others.  From  an  order  refusing  to 
change  the  place  of  trial,  defendant  named 
appeals.    Reversed. 

L.  E.  ClyQe,  of  Greenville,  for  appellant. 
Miller,  Bissell  &  MUler  and  Smythe  &  VU- 
anska,  all  of  Charleston,  for  respondent . 

WATTS,  J.  This  Is  an  appeal  from  an  or- 
der of  Judge  Rice  refusing  to  change  the 
place  of  trial  from  Charleston  to  Greenville 
county.  The  motion  before  Judge  Rice  was 
based  upon  the  complaint  and  affidavit  of  ap- 
pellant, Julius  H.  Heyward,  and  the  affidavit 
of  Robert  T.  Smith,  the  respondent. 

The  issue  is  narrow,  and  only  involves  this 
question.  The  record  shows  that  Mrs.  Hey- 
ward's  place  of  residence,  when  she  died,  was 
Greenville,  S.  C,  and  that  she  owned  real 
estate  and  personal  property,  both  In  the 
counties  of  Greenville  and  Charlestoa  Both 
Heyward  and  Smith  were  named  as  execu- 
tors. The  will  was  duly  filed  and  probated 
In  the  probate  court  for  Greenville  county, 
the  county  in  which  Mrs.  Heyward  lived,  and 
was  domiciled  at  the  time  of  her  death.  The 
executors  undertook  the  administration  of 
the  estate  upon  letters  testamentary  issued 
by  the  probate  court  of  Greenville  county. 
Later,  after  disagreement  between  the  execu- 
tors, this  action  was  instituted,  and  is 
brought  in  part  by  the  plaintiff  to  remove 
Heyward  as  executor,  or  failing  in  this,  to  ap- 
point a  receiver  to  complete  the  said  adminis- 
tration. 

Heyward  insists  that  Greenville  is  the 
proper  county  to  try  the  issues  raised,  and 
that  as  a  matter  of  right  the  issues  raised 
should  be  tried  in  Greenville  county;  and  In 
addition  that  the  convenience  of  parties  de- 
mands the  removal  to  this  county.  We  think 
that  the  exceptions  shoul'd  be  sustained,  and 
order  reversed,  under  the  authorities  of  Bar- 
rett V.  Watts,  13  8.  C.  443,  Suber  v.  Allen,  13 
S.  O.  317,  and  French  v.  Way,  93  S.  C.  624, 
76  S.  E.  617.  In  the  latter  case  the  reasoning 
of  Justice  Hydrick  as  the  organ  of  the  court, 
construing  sections  40  and  48  as  to  the  pow- 
ers and  duties  of  the  probate  court  that  first 
takes  cognizance  to  'dispose  of  and  settle  the 
estate  to  the  exclusion  of  all  other  probate 
courts,  shows  that  the  county  where  will  Is 
probated  first  is  the  proper  county. 

In  the  case  before  us  the  testatrix  lived 
In  Greenville  for  a  number  of  years,  was 
living  there  when  she  died,  and  owned  real 
and  personal  property  in  Greenville  county. 
Her  will  was  duly  probated  there.  The  ex- 
ecutors thereof  qualified  and  received  letters 


testiim«itary' from. the  probate  court  there. 
The  defendant  Heyward  lives  there,  and  has 
for  years.  The  proper  place  for  trial  of  is- 
sues Involved  is  Greenville  county.  Heyward 
has  a  substantial  right,  lives  in  Greenville, 
the  court  of  probate  acquired  jurisdiction 
properly  over  the  estate,  and  testatrix  lived 
and  died  at  Greenville,  and  her  wiU,  under 
which  the  issues  arise  in  this  case  was  prop- 
erly probated  and  filed  in  Greenville  county, 
and  this  action  should  have  been  brought  in 
the  courts  for  Greenville  county,  and  his 
honor  should  have  orders  it  to  be  removed 
to  Greenville  county  for  trial.  His  failure 
to  do  so  was  a  denial  of  a  substantial  right 
to  the  appellant  Involving  the  merits. 
Judgment  reversed. 

GARY,  0.  J.,  and  H7DBICE,  FRASEB, 
and  GAGE,  JJ.,  concur. 

(107    S.    C.    634) 

WEIiSH  T.  ATLANTIC  COAST  LINE  B.  CO. 
(No.  9786.) 

(Supreme  Court  of  South  C^tfolina.     July  27, 
1917.) 

BOTTRDABIEB    «=964(1)— OBDXB    ><0B    BOBVXT— 
DiSCBETIOir. 

In  an  action  for  damages  caused  by  ditch 
dug  by  defendant  along  the  line  of  plaintiffs 
land,  where  defendant's  affidavit  for  an  order  of 
survey  did  not  disclose  facts  from  which  a  sur- 
vey appeared  necessary,  and  the  pleadings  did 
not  suggest  such  necessity,  the  court  was  not 
bound  to  make  the  order,  under  Civ.  Code  1912, 
I  3538,  requiring  the  court  to  appoint  survey- 
ors in  causes  wherein  the  boonoaries  of  land 
shall  be  brought  in  dispute. 

Appeal  from  Common  Pleaa  Clrctdt  Ooart 
of  Lee  County;    R.  W.  Memmlnger,  Judge. 

Action  by  L.  D.  Welsh  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
an  order  refusing  to  grant  defendant's  mo- 
tion for  an  order  of  survey,  It  appeala  Af- 
firmed. 

Tatum  &  Jennings,  of  Bishopville,  and 
Henry  E.  Davis,  of  Florence,  for  appellant. 
McLeod  &  DenJnls,  of  Bishopville,  for  re- 
spondent. 

GAGE,  J.  The  appeal  Is  from  an  order 
of  the  drcult  court,  whidi  refused  to  make 
an  order  of  survey,  moved  for  by  the  de- 
fendant. The  single  question  is:  Was  the 
court  bound  to  make  the  order? 

The  complaint  charges  that  the  defend- 
ant's railroad  track,  running  north  ttom 
Elliott  to  Wysacky,  In  Lee  county,  paral- 
lels and  touches  the  plalntUTs  lands:  that 
the  defendant  cut  a  certain  ditch  along  its 
line,  and  flung  on  the  plalntUTs  Uind,  to  the 
south,  a  vast  quantity  of  water,  to  the  plain- 
tiff's hurt;  that  the  plaintiff  had  a  ditch 
across  the  defendant's  road,  and  that  the 
defendant  stopped  that  ditch  and  Impeded  the 
water,  and  hurt  the  plaintiff's  land  and 
crop.  The  defendant  denied  the  allegation, 
and  pleaded  that  it  had  aforetime  made  full 
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compensation  to  the  plaintiff  for  any  damage 
in  tbat  behalf.  The  defendant  moved  for 
the  order  on  an  affidavit  of  counsel  that  ^e 
bad  examined  the  evidence  in  the  case,  and 
that  to  properly  determine  the  facta  In  the 
case  there  onght  to  be  a'  survey. 

We  are  of  the  opinion  that  the  court  was 
not  bound  te  grant  the  order.  The  statute 
requires  the  court  to  appoint  sarreyors  in 
causes  wherdn  the  boundaries  of  lands  shall 
be  brought  in  dispute.  Section  3538,  Code  of 
LawsL  It  Is  true  orders  of  survey  have  been 
made  ia  other  cases  than  those  which  strict- 
ly lnT(dT«  boundaries.  Scriven  t.  Bey- 
ward,  Gheves,  119.  But  the  court  Is  not 
bound  to  grant  the  order  in  every  case. 
Crulkshanks  v.  Frean,  3  McOord,  84;  State 
T.  Sartor,.  2  Strob.  80 ;  Thomas  v.  Jeter,  1 
Hill,  380.  The  affidavit  does  not  disclose  any 
fact  from  which  a  survey  appears  to  be  nec- 
essary. The  pleadings  do  not  suggest  any 
such  necessity. 

The  order  of  the  drcnlt  court  is  affirmed. 

GARY,  C.  J.,  and  HYDMCBC,  WATTS, 
and  FBASEIR,  JJ.,  concur. 

«07    S.    C.    638)  =— 

WOOD  T.  BOUTHEASTHRN  UFQ  INS.  OO. 
(No.  9786.) 

(Sapreme  Gonrt  of  South  Oaiolina.    July  27, 

1917.) 
InsuBAHOi  «s3l87(S)  —  Fathknt  or  Fuai 

PbEIIIUII— EVIDENCB— SUFFICIENOT. 

A  policy  of  life  insurance,  dated  on  Friday, 
■was  forwarded  to  the  general  agent,  who  re- 
ceived it  on  Saturday,  and  delivered  it  on  Mon- 
day to  S.,  an  agent  under  him,  while  S.  on  the 
same  day  delivered  the  policy  to  W.,  an  agent 
working  under  him.  The  insured  died  on  Sun- 
day. There  was  an  agreement  between  S.  and 
W.  that  certain  sums  due  W.  from  S.  should  be 
accepted  as  payment  of  the  premium.  The  in- 
•area  himself  never  paid  the  premium,  and  had 
no  knowledge  of  this  agreem^tt,  nor  did  it  ap- 
pear that  he  was  represented  tl>roa|hoat  by  W. 
BeU,  as  a  matter  of  law.  that  there  was  no 
paTmeot  of  the  first  premium. 

Appeal  from  Gonmoa  Pleas  Glrcnlt  Court 
of  Spartanburg  County;  John  S.  WUscNii, 
Jadge. 

Action  by  Mrs.  Lizzie  Wood  against  the 
Soutbeastem  Life  Insnrance  Company.  Ver^ 
diet  directed  for  defendant,  and  plaintlfl 
appeals.    Affirmed. 

Sanders  &  Oe  Pass,  of  Spartanburg,  for  ap- 
pellant. Haynsworth  &  Haynsworth,  of 
OreenvlUe,  and  John  Gary  Evans,  of  Spar- 
tanburg, for  respondent 

GAGE,  J.  Action  on  a  life  policy  of  In- 
Korance;  direction  ot  a  verdict  for  the  de- 
fendant, upon  the  ground  that  the  policy 
was  never  delivered  before  the  death  of  the 
insured;  appeal  by  the  plaintiff.  These  are 
tbe  essential  circumstances  of  the  transac- 
tion: The  Insured  was  Halcombe;  the  ben- 
eficiary was  bis  daughter,  the  plaintiff; 
the  ttLce  ot  the  policy  was  $2,000,  and  the 


premium  was  $118.32;  the  general  agent  of 
the  company  was  Hipp,  with  office  at  Spar- 
tanburg ;  the  agent  under  Hiiqp  was  Simpson,' 
also  at  Spartanbnrg;  one  E.  J.  Wood,  hus- 
band of  the  plaintiff,  was  an  agent  working 
under  Simpson.  The  policy  is  dated  May  1, 
1914,  which  was  Friday;  it  was  forwarded 
to  Hipp  at  Spartanburg,  and  he  had  it  there 
on  Saturday,  tbe  2d  of  May,  and  on  Sun- 
day, and  part  of  Monday.  H4^combe  died 
at  Spartanburg  suddenly,  and  apparently  of 
heart  failure,  the  same  Sunday  night,  at 
E.  J.  Wood's  house.  He  had  been  on  tbe 
streets  Saturday.  Tbe  paper  writing  called 
tbe  policy  was  at  tbat  time  in  Hipp's  safe; 
It  bad  not  been  put  Into  Halcombe's  hands, 
or  actually  into  Wood's  bands.  On  Monday 
It  was  put  by  Hipp  Into  Simpson's  hands; 
and  the  .same  day  Wood  got  the  policy  from 
Simpson,  and  "did  not  say  anything  about 
Mr.  Halcombe  being  dead."  There  was  never 
any  premium  paid  by  Halcombe  with  his 
ovvn  hands.  About  the  foregoing  circum- 
stances there  Is  no  controversy. 

Tbe  contention  of  tbe  plaintiff,  and  E.  3. 
Wood  testlfled  to  It,  is  that  Simpson  told 
B.  J.  Wood  Saturday  morning  that  the  p<rilc7 
was  in  Simpson's  office  and  Wood  could  get  It; 
that  Wood  then  told  Simpson  he  was  in  no  par- 
ticular hurry  about  It ;  that  he  understood  the 
policy  was  in  force  as  soon  as  it  was  issued. 
That  incident  is  relied  upon  for  a  constructive 
delivery.  The  further  contention  of  the  plain- 
tiff, and  E.  J.  Wood  testlfled  to  It  also,  is 
tbat  tbe  premium  of  $118.32  on  tbe  policy 
was  paid  by  an  agreement  betwixt  E.  J. 
Wood  and  Simpson  that  certain  sums  due 
to  Wood  by  Simpson  should  be  accepted  by 
Simpson  as  the  payment  of  the  premium. 
That  incident  is  relied  upon  for  payment  of 
tbe  premium.  These  two  incidents  make 
apparently  two  issues  in  the  case. 

The  defendant  made  a  sustaining  excep- 
tion, to  wit,  that  tbe  transaction  last  men- 
tioned betwixt  Simpson  and  Wood,  without 
reference  to  tbe  truth  of  It,  was  not  in  law 
a  payment  of  tbe  first  premium  pursuant 
to  the  contract  betwixt  tbe  parties,  because 
tbe  transaction  was  beyond  the  scope  of  tbe 
agency.  The  issue  betwixt  tbe  parties,  in 
plain  parlance,  is  this:  Did  Halcombe  make 
a  contract  with  the  company  to  pay  the 
plaintiff  $2,000  at  Halcombe's  death  and  get 
the  promised  premium  for  the  risk?  Any 
difficulty  about  the  issue  arises  out  of  the 
artifice  employed  by  modem  ingenuity  to 
accomplish  a  present  day  Insurance  contract. 
The  proposed  contract,  was  written  out  at 
the  head  office,  out  of  the  state,  on  a  paper 
called  tbe  policy,  and  the  policy  was  sent 
to  the  general  agent  at  Spartanburg;  and 
had  Halcombe  or  Wood  called  for  him  at  tbe 
office  Saturday,  and  paid  the  premium  in 
money,  or  Its  equivalent,  to  Hipp  or  to  Simp- 
son, and  got  the  policy,  or  even  left  the 
policy  In  the  office,  then  the  contract  of  in- 
surance would  have  been  complete. 
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While  there  are  two  apparent  issues,  one 
of  delivery  and  one  of  payment,  the  two  in- 
cidents referred  to  make  hut  a  single  prac- 
tical issue,  and  that  is,  Was  the  premium 
paid?  For,  had  Wood  paid  the  premium, 
when  Simpson  told  him  the  policy  was  in 
the  office  and  he  could  get  it,  a  question  of 
delivery  would  hardly  arise,  because  the 
words  of  the  two  men  at  that  transaction 
would  tend'to  prove  a  constructive  delivery, 
and  that  issue  must  have  been  submitted  to 
the  Jury.  The  real  question  touches  the  mer- 
its, the  quid  pro  quo.  Was  the  premium  mon- 
ey paid?  There  is  no  pretense  other  than 
that  Halcombe  was  bound  to  pay  for  the 
contract  evidenced  by  the  policy;  for  all 
insurance  is  based  upon  premiums  paid  for 
the  risk,  and  there  is  no  claim  that  the  com- 
pany waived  payment.  The  claim  is  the  con- 
trary; that  payment  was  made. 

It  is  true  that,  although  the  contract  stip- 
ulated for  a  payment  of  the  initial  premium 
before  the  risk  should  become  effective,  yet 
it  also  is  true  that  those  who  have  power  to 
make  contracts  have  the  same  power  to  mod- 
ify them.  Therefore,  if  the  company,  or  for 
that  matter  its  agents,  should  agree  ex- 
pressly or  impliedly,  after  the__pollcy  is  writ- 
ten, to  take  a  promise  to  pay  in  the  place 
of  payment,  say  a  60-day  note,  then  that 
would  not  invalidate  the  policy.  The  au- 
thorities are  all  to  that  effect.  But  that  is 
not  the  instant  case.  Here  it  is  not  pre- 
tended by  the  plaintiff  that  the  company 
waived  payment,  or  that  Halcombe  paid 
the  premium  with  his  own  hand,  or  at  all, 
or  that  Wood  did  so  for  him  in  a  medium 
beyond  question.  The  contention  is  that 
Simpson  owed  $83.43  of  money  to  Wood,  for 
Wood's  share  of  premiums  which  had  been 
earned  by  Wood's  activities  in  the  insurance 
field;  that  Simpson  was  entitled  to  have 
for  himself  one-half  the  Instant  initial  pre- 
mium of  $118.32,  to  wit,  $59.18;  that  Simp- 
son agreed  with  Wood  that  Wood  might  take 
the  whole  of  that  $59.16,  instead  of  half  of  It, 
as  he  was  limited  to  by  his  contract  of  service 
with  Simpson;  that  the  aggregate  of  these 
items  exceeded  the  initial  premium;  and 
by  agreement  betwixt  Simpson  and  Wood 
that  transaction  operated  to  pay  that  pre- 
mium. There  is  nothing  in  the  case  to 
show  that  Halcombe  had  any  knowledge  of 
this  arrangement;  on  the  contrary,  it  does 
appear  that  throughout  he  was  represented 
by  E.  J.  Wood. 

Whether,  as  the  fact,  all  this  is  true,  is 
not  a  question  for  us;  but  whether,  as  the 
law,  that  transaction,  if  true,  amounted  to  a 
payment  of  the  first  premium  to  the  com- 
pany, is  a  question  for  us.  We  have  been 
dted  to  no  case  from  our  own  state  which 
decides  the  question,  ^he  general  rule  of 
law  in  other  Jurisdictions  is  agafnst  the  va- 
lidity of  such  a  transaction.  14  R.  C.  L. 
956;  Folb  V.  Firemen's  Ins.  Co.,  133  N.  C. 
179,  46  S.  E.  647;    Gazzam  v.  Germain  Ins. 


Co.,  155  N.  C.  330,  71  S.  E.  438,  Ann.  Cas. 
1912C,  362;  Hoffman  t.  Insurance  Co.,  92 
U>  S.  161,  23  li.  Ed.  639;  Tomsecek  v.  Trav- 
elers', 113  Wis.  114,  88  N.  W.  1013,  67  U 
R.  A.-  455,  90  Am.  St  Rep.  846;  Brlggs 
V.  CoUlns,  113  Ark.  190,  167  S.  W.  1114,  L. 
R.  A.  1915A,  686.  In  the  Instant  case,  the 
company  was  not  indebted  to  Simpson  or  to 
Hipp;  so  the  company  was  not  paid  the 
initial  premium  at  all,  but  got  for  its  risk 
only  the  implied  promise  of  Simpson  to  pay 
the  company  that  which  Halcombe  owed  it. 
That  transaction  does  not  come  within  the 
power  of  an  agent  to  accept  payment 

There  are  cases  whidk  seem  to  sustain 
the  contention  of  the  appellant  that  tb» 
transaction  was  within  the  scope  of  the  agen- 
cy of  Simpson ;  but  the  facts  of  them  differ 
80  much  from  those  tn  the  instant  case  as 
to  render  the  Judgments  inconclusive.  Those 
cases  we  have  cited,  and  especially  that  last 
named,  and  the  full  note  with  it,  fairly  and 
fully  sustain  the  conclusion  we  have  come 
to.  The  decision  rests  in  the  law  of  agency ; 
that  law  is  that  generally  an  agent's  au- 
thority permits  him  to  receive  payment  in 
money  only.  2  Parsons  on  Contracts,  615; 
Story  on  Agency,  |i  181,  418.  The  rule  is 
not  invariable,  of  course;  but  there  are  no 
circumstances  in  the  Instant  case  tending  to 
modify  the  rule. 

Our  Judgment  is  that  there  was  no  pay- 
ment in  the  Instant  case;  that  the  court  was 
not  in  error  to  direct  a  verdict  for  the  de- 
fendant whether  upon  the  right  ground  or 
not;  and  that  Judgment  is  affirmed. 

HYDRICK,  WATTS,  and  FRASER,  JJ, 
concur.    The  CHIEF  JUSTICE  did  not  sit 

(147  Oa.   19S) 
■  EaiACKEN  V.  STATE.     (No.  542.) 
(Supreme  Court  of  Georgia.    Aug.  16,  1917.) 

(SyUabui  hy  the  Court.) 

1.  intoxicatino  liquobs  ^»13&  —  oftenses 
—Statute. 

Under  section  16  of  tbo  act  of  1915,  passed 
at  the  extraordinary  session  of  the  General  As- 
sembly (Acts  1915,  Ex.  Sess.  pp.  90,  99),  it  is. 
unlawful  for  any  person  to  receive,  accept  de- 
livery of,  possess,  or  have  in  possession  at  ono 
time  more  than  one  class  of  the  beverages  named 
in  the  section,  or  any  class  in  excess  of  the 
quantity  therein  limited. 

2.  Intoxicatino  Liquobs  *=»17 —  Offenses 
— Statute. 

The  constitutional  questions  raised  are  set- 
tled adversely  to  the  plalntiS  in  error  in  the 
cases  of  Delaney  v.  Plunkett,  146  Ga.  647,  91 
S.  E.  561,  and  in  Hunger  v.  State,  92  S.  E.  72. 

3.  Assignments  of  Ebbor— Pbopbiety. 

Other  astignments  of  error  are  without  mer- 
it, and  the  evidence  supports  the  verdict 
Beck,  J.,  dissenting. 

Error  from  City  Court  of  Savannah ;  John 
Rourke,  Jr.,  Judge. 

W.  H.  Kracken  was  convicted  of  vlolatiiig 
the  prohibition  law,  and  he  brings  error. 
Affirmed. 
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Bonhan  &  Heraog,  of  SaTannali,  for  plain- 
tiff In  error.  Walter  C  Hartrldge,  SoL  Gen., 
of  Savannah,  for  the  State. 

EVANS,  P.  J.  The  defendant  was  tried  on 
an  accusation  containing  four  counts,  each 
cbargtng  a  violation  of  the  prohibition  law, 
and  was  found  guilty  on  the  first,  second, 
and  fourth  counts.  He  moved  in  arrest  of 
Judgment,  and  also  for  a  new  trial.  Both 
motions  were  refused. 

[f]  1.  One  assignment  of  error  complains 
«(  an  extract  from  the  court's  charge  con- 
struing section  16  of  the  act  of  1015,  passed 
at  the  extraordinary  session  of  the  General 
Assembly  (Acts  1&15,  Ex.  Sess.  pp.  90,  90). 
That  section  reads  as  follows: 

"It  aball  be  unlawful  for  any  person  to  re- 
ceive, accept  delivery  of,  possess,  or  have  in 
possession  at  one  time,  or  within  any  period 
of  thirty  consecutive  days,  whether  in  one  or 
more  places,  or  whether  in  original  packages  or 
otiierwise,  n.)  more  than  one  gallon  of  vinous 
Hqaor,  or  (2)  more  than  six  gallons  (48  pints) 
of  malted  liquors  or  fermented  liquors,  such  as 
beer,  lager  beer,  ale,  porter,  or  other  similar 
fermented  or  intoxicating  or  spirituous  liq- 
uors either  in  bottles  or  other  receptacles,  or 
(3)  more  than  two  quarts  of  spirituous  liquors 
or  other  intoxicating  liquors,  or  other  prohibit- 
ed Uquois  beyond  those  named  in  subdivisions 
one  and  two  above." 

The  court  Instructed  the  jnry  that  it  was 
unlawful  for  any  person  to  possess  more 
than  one  of  the  beverages  named  in  the  six- 
teoith  section  of  the  act,  or  one  In  excess  of 
the  quantity  limited  in  that  section.  The 
plaintiff  in  error  contends  that  it  is  permis- 
sible, luder  this  section  of  the  act,  to  possess 
any  or  all  of  the  named  classes  of  liquors  in 
quantities  limited  therein.  We  think  the 
language  of  section  16  is  expressive  of  the 
legislative  intent  that  it  shall  be  unlawful 
for  any  person  to  receive,  accept  delivery  of, 
possess,  or  have  in  possession  at  one  time, 
only  one  of  the  classes  of  liquors  mentioned. 
The  inirpose  of  the  statute  was  to  lessen  the 
evils  of  Intemperance  by  forbidding  the  sale 
etc.,  of  all  kinds  of  intoxicating  liquors. 
This  section  is  to  be  understood  in  the  light 
of  this  general  purpose.  If  the  I«gislature 
had  Intended  to  allow  the  importation  and 
possession  at  one  time  of  all  the  classes  of 
liquor  mentioned  in  the  section,  the  conjunc- 
tion "and"  would  have  been  used.  Instead 
of  the  word  "and"  the  word  "or"  was  used. 
The  inference  would  seem  to  be  clear  that 
the  legislative  scheme  was  to  allow  each  per- 
son to  have  in  his  possession  one  of  the 
classes  of  liquor  in  given  quantities,  and  not 
all  of  them  in  stated  quantities  at  one  time. 
We  are  aware  that  in  the  construction  of 
statutes  the  word  "or"  may  sometimes  be 
read  "and,"  whenever  the  change  is  neces- 
sary to  give  the  statute  sense  and  effect,  or  to 
harmonize  its  different  parts,  or  to  carry 
out  the  evident  Intuition  of  the  Legislature. 
Black  cm  Interpretation  of  Laws,  i  67.  Un- 
der this  rule  no  excuse  can  be  found  for 


changing  the  disjunctive  partlde  Into  a 
conjunctive  particle.  A  statute  will  be 
given  that  construction  which  attains  Its  ob- 
ject, and  the  palpable  object  of  this  statute 
as  expressed  in  the  title  is  to— 
"further  mitigate  the  evils  of  intemperance,  and 
to  make  more  effective  the  laws  touching  the 
sale  and  keeping  on  hand  of  certain  prohibited 
liquors  and  beverages,"  etc. 

The  Legislature  intended  to  reduce  the  in- 
dulgence In  intoxicating  beverages  to  a  mini- 
mum quantity,  and  the  construction  given 
the  statute  by  the  trial  court  Is  in  harmony 
with  that  intent. 

[2]  2.  The  constitutional  questions  raised 
are  settled  adversely  to  the  plaintiff  in  error 
in  the  cases  of  Hunger  v.  State,  92  S.  E.  72 ; 
Barbour  v.  State,  92  S.  B.  70. 

[3]  3.  Other  assignments  of  error  are  with- 
out merit,  and  the  evidence  supports  the 
verdict. 

Judgment  affirmed. 

All  the  Justices  concur,  except 

BECK,  J.,  dissenting.  I  dissent  from  the 
ruling  made  in  the  first  division  of  the  opin- 
ion In  this  case.  I  am  of  the  opinion  that 
the  language  of  section  16  of  the  act  of  1915, 
construed  in  that  division  of  the  opinion,  is 
not  susceptible  of  the  construction  given  It. 


(147  Gb.    200) 

RUBIN  V.  STATE.    (No.  543.) 
(Supreme  Court  of  Georgia.    Aug.  16,  1917.) 

(Bvttaltu  by  the  Court.} 
PBOHiBinon  Laws  —  Aitibmanct  or  Judo- 

HENT. 

The  questions  raised  in  this  bill  of  excep- 
tions are  ruled  adversely  to  the  plaintiff  in  erro» 
in  Kracken  v.  State,  93  S.  IL  198,  this  day 
decided. 

Beck,  J.,  dissenting. 

Error  from  City  Court  of  Savannah ;  John 
Rourke,  Jr.,  Judge.  < 

M.  Rubin  was  convicted  of  crime,  and  he 
brings  error.    Affirmed. 

Robt.  L.  (folding,  of  Savannah,  for  plain- 
tiff in  error.  Walter  O.  Hartrldge,  Sol.  Ova., 
of  Savannah,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  BECK,  J.,  dissenting. 

a«  Qa-  22<) 
CASSELS  V.  MAYS  et  aL    (No.  559.) 

(Supreme  Court  of  Georgia.    Aug.  18,  1917.) 

(8yXlabu$  hy  the  Court.) 

1.  Boundaries  iS=»41  —  Establishment  — 
Instbuctions. 
It  is  provided  in  Civ.  Code  1910,  $  S821, 
that  "acquiescence  for  seven  years,  by  acts  or 
declarations  of  adjoining  landowners,  shall  e>i- 
tablish  a  dividing  line."  Where  the  principle  of 
law  embodied  in  this  provision  is  applicable 
under  the  evidence,  and  the  court  undertakes 
to  give  it  in  chargo  to  the  pury,  it  should  be 
given  substantially,  it  not  hterally.     This  re- 
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quiremoit  was  not  met  by  the  conrt  bdow  in 
its  instractions  upon  this  subject,  inasmuch  as 
the  words  "by  acta  or  declarations  of  adjoin- 
ing landowners"  were  omitted  therefrom.  This 
omission  constituted  material  error,  as  the  jury 
might  have  thought  that  mere  passive  acqaiea- 
ceace  would  suffice  to  establish  a  dividini^  line, 
whereas  acquiescence  of  that  character  is  not 
sufficient. 

2.   ASBIGNMINTS  OF  EBBOB— PBOPBIETT. 

There  is  no  merit  in  the  assignment  of  error 
contained  in  the  other  grounds  m  the  moticm. 

Error  from  Superior  Court,  Lee  County; 
Z.  A.  Iilttlejobn,  Judge. 

Action  between  B.  F.  Cassels  and  J.  H. 
Mays  and  others.  Judgment  for  the  latter, 
and  the  former  brings  error.     Reversed. 

W.  G.  Martin,  of  Leesburg,  tor  plaintiff  in 
error.  Robt  R.  Forrester,  ot  Leesburg,  tor 
defendants  In  error. 


BECK,  J.     Judgment  reversed. 
Justices  concur. 


All  the 


afl    Os.    224) 

GEORGIA  MATJSOLEOM  COMPAJNT  v. 

WILUAMS.    (No.  560.) 
(Supreme  Court  of  Georgia.    Aug.  18, 1017.) 

(Bvn<^**  hy  the  Court.) 

Gabnishxent  «=3l87  —  PBOciatDiifOB  —  An- 
SWEB  or  Gabnishkb. 
The  Georgia  Mausoleum  Company  was  serv- 
ed with  summons  of  garnishment,  based  on  a 
pending  suit  in  the  municipal  court  of  Atlanta 
wherein  F.  G.  Williams  was  plaintiff  and  Clark 
Grier  defendant,  calling  upon  the  gamisheo  to 
answer  in  terms  of  the  statute  at  the  next  term 
of  the  court.  At  the  time  specified  the  general 
manager  of  the  company,  who  was  also  general 
manager  of  another  corporation  called  the 
"Mauaolenm  Construction  Company,"  carried 
the  summons  of  garnishment  to  the  court  for 
the  purpose  of  making  answer.  Be  informed  the 
derk  of  the  court  of  the  difference  between  the 
two  corporations,  and  requested  him  to  prepare 
an  answer  of  "not  indebted,"  etc.,  for  the 
Georgia  Mausoleum  Company,  stating  as  a  rea- 
son Uierefor  that  Gricr  had  never  been  employ- 
ed by  that  corporation.  The  clerk  prepared  an 
answer,  which  Was  in  form  and  substance  as 
provided  by  the  statute,  but  by  mistake  it  speci- 
fied the  Mausoleum  Construction  Company  as 
the  garnishee,  without  naming  the  Georgia 
Mausoleum  Company.  The  answer  was  duly 
sworn  to  by  the  general  manager,  who  purport- 
ed to  act  for  the  garnishee,  and  was  filed  with 
the  other  papers  in  the  case  on  which  the  sum- 
mons was  issued.  No  other  answer  was  filed, 
and  at  a  subsequent  term  the  plaintiff's  attorney 
entered  a  judgment  against  the  garnishee  for 
the  amount  of  plaintiff's  judgment  against  Grier. 
The  Georgia  Mausoleum  Company  shortly  there- 
after instituted  an  equitable  action,  in  which 
the  petition  alleged  the  foregoing  in  substance, 
and  prayed  that  the  judgment  be  set  aside  and 
Its  enforcement  stayed.  Held,  that  the  petition 
•s  amended  was  properly  dismissed  on  general 
demurrer.  Civ.  Code  1»10,  {  5281;  Lawton  v. 
Branch.  G2  Ga.  350;  Sutton  v.  Gnnn,  86  Ga. 
652, 12  S.  E.  979. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 


Action  between  the  Georgia  Mausoleum 
Company  and  F.  G.  Williams.  There  was  a 
Judgment  tor  the  latter,  and  the  tormer 
brings  error.    Affirmed. 

Smith,  Hammond  A  Smith,  of  Atlanta, 
for  plaintiff  In  error.  Bachman  &  Simmons, 
of  Atlanta,  for  defendant  in  error. 

FlSfi,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(147    0«.  "185) 

CROSBI  et  al.  r.  WOOTEN.    (No.  BSa) 
(Supreme  (Tourt  of  (Seorgia.    Aug.  18,  1917.) 

(Bylldbut  ty  tke  Court.) 

iBfTEBLOOUTOBT   INJUNCTION— DENIAX.. 

The  judge  did  not  abuse  his  discretion  in 
granting  an  interlocutory  injunction. 

Error  from  Superior  Court,  Appling  Coun- 
ty;  J.  P.  Hlgbsudth,  Judge. 

Action  between  O.  C.  Crosby  and  others 
and  G.  C.  Wooten.  There  was  a  Judgment 
for  the  latter,  and  the  former  bring  error. 
Affirmed. 

Padgett  &  Watson,  of  Baxley,  for  plaintiffs 
in  error.  S.  D.  Dell,  of  Hazlehurst,  for  de- 
fendant in  error. 


FISH,  G.  J.    Judgment  afDrmed. 
Justices  concur. 


AU  the 


a47    Qa.    200) 

SIMS  V.  QtriLLIAN  et  aL     (No.  544.) 
(Supreme  Court  of  Georgia.    Aug.  18,  1917.) 

(Syttabiu  Ip  tJte  Court.) 

1.  Appeal  and  Bbboe  *=»301— Peesentatiok 
or  Gbounds  or  Bbvikw  js  Coubt  Below— 

SUEFIOIBNOT. 

Where  a  motion  for  new  trial  is  overruled, 
and  a  bill  of  exceptions  is  taken  to  that  jadg> 
ment,  objectiona  to  evidence  noted  in  the  brief 
of  evidence,  but  the  rulings  thereon  are  not  com- 
plained of  in  the  motion,^  cannot  be  considered 
on  error  assigned  in  tlie  bill  of  exceptions  to  the- 
rulings  on  evidence  as  noted  in  the  brief  of 
evidence. 

2.  Vebdict— E>videncb— SumoiENOT. 

The  evidence  authorized  the  verdict,  and  it 
was  not  erroneous  to  refuse  a.  now  triiu. 

EIrror  from  Superior  Court,  Hall  County: 
J.  B.  Jones,  Judge. 

Action  by  J.  N.  Sims  against  India  Quil- 
lian  and  others.  There  was  a  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Church  &  Foster,  Geo.  F.  Oober;  and  W. 
I.  Heyward,  all  of  Atlanta,  and  Hammond 
Johnson,  of  Gainesville,  for  plaintiff  in  error. 
H.  H.  Dean,  and  W.  A.  Charters,,  both  of 
Gainesville,  for  defendants  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  AU'the 
Justices  concur. 
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a47  oa.  m) 

WILUNGHAM-TIFT  LUMBER  00,  et  aL  v. 

BABNES  et  aL     (No.  653.) 
(Supreme  Court  of  Qeorgia.     Aug.  17,  1917.) 

(BfltaUu  t»  tk«  C»HrtJ 

1.  AuDiTOB— Morrow  to  Bkcomot. 

The  auditor  in  lus  report  sufficiently  com- 
plied with  the  requirements  of  the  law  uat  he 
■hoold  rednce  to  writing  a  brief  of  tiie  oral  and 
docnmentary  evidence  submitted  by  the  parties, 
and  with  the  requirement  that  he  file  the  evi- 
dence and  a  report,  in  which  he  shall  clearly  and 
separately  state  all  rulings  made  by  Urn,  claS" 
tity  and  state  his  findings,  and  report  his  con- 
dttfdons  upon  the  la'^  and  facts;  and  the 
court  below  did  not  err  in  OTerruUng  the  mo- 
tion to  recommit, 

2.  Vbndob  and  Ptjbchaheb  «s>239(4)— Bona 

FiSB    POBCHABBB— BfFBCT. 

"A  bona  fide  purchaser  of  the  absolute  title 
of  real  estate,  who  bought  without  notice  of  a 
materialman's  lien  upon  the  same^  which  at  the 
time  of  the  purchase  had  been  neither  recorded 
nor  foreclosed,  took  the  property  divested  of  such 
lien."  Ashmore  v.  Whatley,  99  Ga.  160,  24  S. 
B.  941. 
8.  Bora  Fidx  PtntcHASEBa— Who  abb. 

There  was  sufficient  evidence  to  authorize 
a  6nding  that  the  grantees  in  a  security  deed 
and  in  a  warranty  deed  executed  by  the  party 
against  whom  the  defendants  sought  to  set  up 
their  materialmen's  liens  were  bona  fide  pur- 
chasers for  value,  and  took  without  notice  of 
the  liens.  Ashmore  t.  Whatl^,  99  Ga.  150,  24 
S.  E.  941 ;  Bennett  liumber  CX>.  v.  Martin,  132 
6a.  491,  M  S.  B.  484. 

4.  Vauditt  OB  Dbbd— Ubtbt. 

There  was  suffldent  evidence  to  authorize 
the  finding  of  the  auditor  that  the  deed  first 
referred  to  above  was  not  infected  with  usury. 
McLean  v.  Camak,  97  Oa.  804,  25  S.  E.  496. 

5.  AtrmroB— FiNDiNOB— ExcEPTiow. 

What  is  said  above  roles  the  case  advenely 
to  the  plaintlfEs  in  error  upon  the  oontroUine 
issue,  and  the  coinrt  below  dia  not  err  in  overml- 
Ing  tne  exceptions  to  the  findings  of  the  atiditor. 

Brror  from  Superior  Court,  Folton  County; 
X  T.  Pendleton,  Judge. 

Action  between  the  Wllllngham-Tlft  Lnm- 
ber  (Company  and  others  and  W.  J.  Barnes 
and  otbers.  There  wasr  a  judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

Jno.  C.  Hart,  Jr.,  Dorsey,  Shelton  &  Dorsey, 
Leonard  Haas,  Walter  A.  Sims,  and  Owens 
Johnson,  all  of  Atlanta,  for  plaintifiTs  In  error. 
King  &  Spalding  and  V.  A.  Batchelor,  both  of 
Atlanta,  for  defendants  in  error. 

B&X,  J.  Judgment  affirmed.  All  the 
Justices  concnr. 

047  Ga.   2M) 

TILLMAN   v.  DAVIS  et  aL     (No.  660.) 
(Supreme  C!ourt  of  Georgia.     Aug.  17,  1917.) 

(SylUihvt  by  the  Oourt.) 
L  PucADino  «s>198— Deuubbxb— EnxoT  of 

SUPTAININO. 

Where  an  action  is  in8titute<l,  seeking  sub- 
stantial  relief  against  several  defendants^  and 
some  of  them  demur  to  the  plaintiff's  iwtition, 
which  demurrer  goes  to  the  substance  of  the 
whole  petition,  and  challenges  the  plaintiff's 
right  to  any  relief,  such  demurrer  mures  to 
the  benefit  of  all  the  defendants.    Tate  v.  Ctoode, 


lan  Ga.  73a  70  S.  B.  671,  88  U  B.  A.  <N.  B.) 
810. 

2.  Appeal  and  Ebbob  e=»327(3)— Exceptions, 
Bill  of  (3=>58(3)  —  Sbbvioe— Pabtucs— Nec- 
essabt  Pasties. 

Where  a  demurrer  is  filed  by  some  of  the 
d^endants  to  a  petition  of  the  character  men- 
tioned in  the  preceding  note,  and  the  judge  sus- 
tains the  demurrer  and  enters  an  order  dismiss- 
ing the  whole  case,  such  dismissal  inures  to  the 
benefit  of  all  the  defendants,  and  they  become 
interested  in  sustaining  the  judgment;  and  if 
the  plaintiff  desires  to  except  to  Oie  ruling,  it  is 
essential  that  he  make  all  of  the  defendants  in 
the  trial  court  defendants  in  error,  and  serve 
them  with  a  copy  of  the  bill  of  exceptions,  and 
a  failure  to  do  so  will  require  a  dismissal  of  the 
writ  of  error.  United  States  Leather  (3o.  v. 
First  National  Bank  of  GainesvUle,  107  Oa. 
263,  33  S.  E.  .SI;  Davis  v.  Walters,  140  Ga. 
229,  78  S.  B.  838. 

3.  Wbit  of  Errob— Disjubsai.. 

Applying  the  rulings  made  in  the  foregoing 
beadnotes  to  the  facts  of  this  case,  the  motion 
to  dismiss  the  ^Tit  of  error  must  be  sustained. 

Error  from  Superior  Oourt,  Pierce  County; 
J.  L  Summerall,  Judge. 

Action  between  Annie  miman  and  BandaU 
Davls'  and  others.  There  was  a  Jadgment  for 
the  latter,  and  the  former  brings  error.  Dis- 
missed. 

•  B.  H.  WllHams.  of  Bmns-wlck,  for  plaintiff 
In  error.  Wilson  ft  Bennett,  of  Waycross, 
and  J.  B.  Walker,  of  Valdosta,  for  defend- 
ants in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


n«  Oa.  SM) 
6B00MS  et  al.  y.  GROOMS  et  aL  (No.  549.) 
(Suprone  Comt  of  Georgia.     Aug.  17,  1917.) 

(8vUttb»$  by  the  Oourt.) 

1.  Descent   and   DisTBistn-ioN   «3>90(D  — 
Actions  bt  Hbibs— Biort  to  Maintain. 

Where  plaintiffs  in  an  action  of  ejectment 
claim  title  as  heirs  at  law  of  a  decedent,  it  is 
incumbent  upon  them,  in  order  to  recover,  to 
show  that  there  is  no  administration  upon  the 
estate  of  the  decedent,  or,  if  administration,  that 
they  have  the  consent  of  the  administrator  to 
sue.  Gomto  v.  Wilson,  141  Ga.  697,  81  S.  B. 
860. 

2.  EVIDENOB    *=>168(11)— KXISTEWCB    OF    AD- 
MrNISTBATTON. 

Testimony  of  the  wife  that  there  has  been 
no  permanent  administration  upon  the  estate 
of  her  deceased  husband  is  inadmissible,  where 
she  does  not  go  further,  and  testify  that  she 
has  examined  the  records  of  the  court  of  ordi- 
nary of  the  county  where  administration  should 
have  been  grantra,  and  that  the  examination 
fails  to.  show  the  existence  of  such  adminis- 
tration.   Gomto  T.  Wilson,  supra. 

3.  Appeal  and  Ebbob  «=»1078(1)  —  Bbikfs— 
Waiveb. 

The  assignments  of  error  in  the  exceptions 
pendente  lite  are  not  referred  to  in  the  brief 
of  counsel  for  the  plaintiffs  in  error,  and  under 
the  uniform  practice  of  this  court  they  will  be 
treated  as  abandoned. 

4.  MonoN  FOB  New  TBiAir-GBorNoa. 

Other  grounds  of  the  motion  for  new  trial 
are  without  merit,  and  are  not  of  such  char- 
acttf  as  to  require  elaboration. 
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Error  frwn  Superior  Ck>urt,  Clinch  County ; 
J.  I.  Sutnmerall,  Judge. 

Action  between  J.  3.  Grooms  and  others 
and  Cecil  Grooms,  by  nest  Triend,  and  others. 
There  was  a  judgment  for  the  latter,  and  the 
former  bring  error.    Reversed. 

W.  T.  Dlckeraon  and  R.  G.  Dickerson,  both 
of  Homervllle,  and  S.  C.  Townsend,  of  St 
Marys,  for  plaintiffs  in  error.  Bw  H.  W11-' 
llams,  of  Brunswick,  for  defendants  in  error. 

FISH,  O.  J.  Judgment  reversed.  All  the 
Justices  concur. 

(U7  Ga.   207) 

HAZBLTON  et  al,  ▼.  CITY  OP  ATLANTA. 

CITY  OF  ATLANTA  v.  HAZELTON  et  aL 

(No.  552.) 
(Supreme  Court  of  Georgia.     Aug.  17,  1917.) 

(SvUahut  iv  the  Court.) 
1.  Licenses  <&=»7(1)  —  Municipal  Cobpoba- 
TioNS  €=661(2)— Streets-Jitney  Busses. 
The  plaintiffs  filed  their  equitable  petition, 
attacking,  on  constitational  grounds  therein  set 
forth,  an  ordinance  of  the  city  of  Atlanta  regr 
ulating  the  operation  of  vehicles  known  as  "jit- 
ney busses,"  requiring  the  giving  by  the  person 
operating  such  vehicle  an  Indemnity  bond,  apd 
imposing  upon  the  operators  of  those  vehicles  a 
license  fee,  etc  This  ordinance  is  set  out  in 
full  in  the  former  report  of  this  case.  Hazleton 
T.  City  of  AOanta,  144  Ga.  775,  87  S.  E.  1043. 
Each  section  and  subdivision  of  the  ordinance 
was  taken  up  seriatim,  and  attacked  on  the 
ground  that  it  was  unconstitutional  and  void. 
The  ordinance  was  also  attacked  as  being  void 
on  the  ground  that  it  contravenes  the  provisions 
of  a  legislative  act  relatihg  to  motor  vehicles  and 
the  regulation  and  taxation  thereof,  approved 
November  30,  1916  (Acts  Ex.  Sess.  1915,  p. 
107),  and,  further,  on  the  ground  that  the  Rail- 
road Commission  of  the  state  bad  taken  jurisdic- 
tion of  the  subject-matter  of  the  ordinance  and 
passed  regulations  upon  that  subject.  The 
court,  after  hearing  the  case,  upheld  the  ordi- 
nance in  its  entirety,  except  as  to  the  provision 
requiring  the  payment  of  the  license  fee.  The 
plaintiffs  excepted  to  the  denial  of  an  injunction. 
The  city  of  Atlanta  filed  a  cross-bill  of  excep- 
tions, assigning  error  upon  the  ruling  that  so 
much  of  the  ordinance  as  required  the  payment 
of  the  license  fee  was  invalid.  After  a  careful 
examination  of  the  record,  this  court  is  of  the 
opinion  that,  with  the  exception  of  the  provi- 
sion contained  in  section  16  of  the  ordinance, 
hereafter  referred  to,  the 'court  below  did  not  err 
in  its  rulings  adverse  to  the  contentions  of  the 
petitioners.  The  principal  questions  in  this  case 
were  adjudicated  adversely  to  them  when  this 
case  was  here  before  (Hazleton  v.  Atlanta, 
supra),  and,  with  the  exception  of  the  attack  on 
the  provision  of  section  16,  there  was  no  merit 
in  the  other  criticisms  of  the  ordinance.  The 
cases  relied  upon  by  this  court  in  the  prior  deci- 
sion, and  certain  other  authoritieB  cited  below, 
render  a  discussion  of  the  question  entirely  un- 
necessary. Greene  v.  City  of  San  Antonio  (Tex. 
Ciy.  App.)  178  S.  W.  6;  Ex  parte  SuUivan  (Tex. 
Or.  App.)  178  S.  W.  537;  City  of  Memphis  v. 
State  ex  re!  Ryals.  133  Tenn.  83,  179  S.  W. 
631,  L.  B.  A.  1916B,  1151:  Ex  parte  Dickey, 
76  W.  Va.  576,  85  S.  B.  781,  L.  B.  A.  1915F, 
840,  and  note;  Le  Blanc  v.  City  of  New  Or- 
leans, 138  La.  243.  70  South.  212;  Noleh  v. 
Riechman  (D.  C.)  225  B'ed.  812;  Huston  v.  City 
of  Des  Moines  (Iowa)  156  N.  W.  883;  Ex 
parte  Bogle  (Tex.  Cr.  App.)  179  S.  W.  1193; 


Auto  Transit  Co.  v.  City  of  Fort  Worth  (Tex. 
Civ.  App.)  182  S.  W.  685:  Willta  v.  City  of 
Port  Smith,  121  Ark.  606,  182  S.  W.  275; 
Ex  parte  Cardinal,  170  Cal.  519,  150  Pac.  348. 
L.  R.  A.  1915F,  850;  GundUng  v.  Chicago,  176 
111.  340,  52  N.  E,  44,  48  L.  B.  A.  230;  State 
of  Washington  ex  rel.  Case  v.  Howell,  85  Wash. 
294.  147  Pac.  1159,  Ann.  Cas.  1916A,  1231, 
See,  also.  Babbitt  on  the  Law  of  Motor  Vehicles 
(2d  Ed.)  812-817. 

2.  Municipal    Corporations    «=>592(1)     — 

Streets— JiTNET  Busses. 
No  provision  of  the  ordinance  which  was 
upheld  by  the  court  below  is  in  contravention  of, 
or  rendered  void  by,  the  act  passed  by  the  Gen- 
eral Assembly  at  the  extraordinary  session  of 
1915;  for  in  the  seventeenth  section  of  this  act 
it  is  provid<-d  that  ordinances  regulating  the 
running  or  operation  of  motor  vehicles  described 
in  the  act,  which  are  not  in  conflict  with  the 
provisions  thereof,  are  not  affected  by  the  terms 
of  the  act. 

3.  Railroad  Coumission— Jurisdiction. 

Nothing  in  the  evidence  establishes  the  con- 
tention that  the  Railroad  Commission  of  Georgia 
had  taken  exclusive  jurisdiction  of  the  subject- 
matter  of  this  ordinance. 

4.  Constitutional  Law  «=>42— Persons  En- 
TITLED  to  Attack  Conbtixutionalitt  of 
Statute. 

In  section  16  of  the  ordinance  under  con- 
sideration it  is  provided:  "If  the  driver  of  any 
car  has  been  convicted,  in  either  the  state  or 
the  recorder's  court,  of  a  violation  of  any  crimi- 
nal law  of  the  state  or  city,  his  right  to  further 
operate  a  car  or  act  as  driver  thereof  ipso  facto 
ceases  and  determines;  and  it  shall  be  unlawful 
for  him  thereafter  to  offer  as  a  driver  or  under- 
take to  act  as  a  driver  of  any  motor  bus,  unless 
the  chief  of  police,  after  investigation  of  the 
facts  in  the  particular  case,  shall  certify  to  the 
clerk  of  council  that  such  conviction  does  not 
affect  the  character  of  the  driver."  This  is  at- 
tacked upon  the  ground  that  it  confers  upon  the 
police  officer  named  in  the  section  arbitrary 
power,  at  his  own  will  and  without  regard  to 
discretion  in  the  legal. sense  of  the  term,  to  de- 
prive a  person  of  the  right  to  act  as  driver  of  a 
motor  bus.  The  constitutional  question  made  by 
this  attack  upon  this  particular  provision  of  the 
ordinance  is  not  decided,  as  petitioners  were  not 
in  a  position  to  raise  the  point;  since  it  does 
not  appear  from  the  record  that  they,  or  any 
one  of  them,  come  within  that  class  of  individ- 
uals whose  rights  of  person  or  property  will  be 
infringed  or  affected  by  the  enforcement  of  the 
section  of  the  ordinance  now  under  considera- 
tion. Plumb  V.  Christie,  103  Ga.  686,  30  S.  £. 
759,  42  L.  R.  A.  181. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  Im  Bell,  Judge. 

Action  between  J.  F.  Hazelton  and  others 
and  the  City  of  Atlanta.  There  was  a  Jad£- 
ment  for  the  latter,  and  the  former  brings 
error,  while  the  latter  assigns  cross-errors. 
Affirmed  on  main  bill  of  exceptions;  cross- 
bill dismissed. 

T.  B.  Felder,  Owens  Johnson,  and  L.  J. 
Grossman,  all  of  Atlanta,  for  plaintiffs  in 
error.  Jas.  L.  Mays(m,  S.  D.  Hewlett,  and 
Colquitt  &  Oonyers,  all  of  Atlanta,  for  defend- 
ant in  error. 


BECK,  J.  Judgment  affirmed  on  the  main 
bill  of  exceptions.  Cross-bill  of  exceptions 
dismissed.    All  the  Justices  concur. 
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(147  osi.  aos) 

GRAHAM  ▼.  TTTEN  et  aL    (No,  546.) 
(Supreme   Court  of  Georgia.     Aug.   17,  1917.) 

Error  from  Superior  Court,  Appling  County; 
W.  W.  Sheppard,  Judge. 

Action  between  Mrs.  S.  O.  Graham,  executrix, 
and  J.  It.  Tnten,  administrator,  and  otliera. 
There  waa  a  judgment  for  the  latter,  and  the 
former  brings  error.    Affihned. 

W.  W.  Bennett,  of  Baxley,  for  plaintift  in 
error.  Padgett  &  Watson,  of  Baxley,  for  de- 
fendants in  error. 

FISH,  O.  J.  The  controlling  questions  in  this 
case  were  involved  in  Weaver  v.  Tuten.  144 
Ga.  8,  85  S.  E.  1048,  and  were  there  adjudicated 
adversely  to  the  contentions  relied  on  by  the 
plaintiff  in  error  here.  An  interlocutory  injunc- 
tion was  properly  refused. 

Judgment  affirmed.    All  the  Justices  concur. 

(147  Qa.    2(N)  '  ' 

NASH  V.  BUKTON.     (No.  664.) 

(Supreme   Court  of  Georgyu     Aug.  17,  1917.) 

(8)iUaliu  Iv  the  Oourt.) 

i.  Wnxs  «=»286— Pbobatb— EviDENOB. 

Where  a  will  Is  offered  for  probate,  and  a 
caveat  la  filed  on  the  sole  ground  that  it  was 
not  executed  by  the  alleged  testatrix,  it  is  not 
error  to  exclude  evidence  which  does  not  identi- 
fy the  wiU  as  being  made  by  the  testatrix,  nor 
duddate  that  issue. 

2.  Appeal  and  Erbob  ®=»1050(1)— Revibw— 

HABMI.EaS  Ebbob. 
Where,  on  the  trial  of  an  issue  of  whether 
an  alleged  testatrix  signed  a  paper  purporting 
to  be  a  win,  the  caveatrix  offered  two  witnesses, 
who  testified,  without  objection,  that  the  testa- 
trix said  she  (»nld  not  write,  and  the  counsel 
for  the  propounder  on  cross-examination  elicit- 
ed from  one  of  these  witnesses  the  answer  that 
the  testatrix  said  she  could  not  write,  it  is  not 
cause  for  a  reversal  that  later  the  court  overrule 
an  objection  of  counsel  for  the  propounder  to 
the  answer  of  a  third  witness  for  the  caveatrix. 
stating  that  the  alleged  testatrix  said  she  could 
not  write,  although  the  evidence,  taken  by  itself, 
may  have  been  inadmissible. 

3.  Vkbdict— Evidknce— SuITtCIKNCT. 

The  evidence  is  sufficient  to  support  the  ver- 
dict, and  the  conrt  did  not  err  in  refusing  a 
new  trial 

Brror  from  Superior  Court,  De  Kalb  Coon- 
ty;  O.'W.  Smith,  Judge. 

Proceeding  by  W.  F.  Nash  for  the  probate 
of  the  ^11  of  Mrs.  Elizabeth  Fiances  Nash, 
in  which  Mrs.  W.  H.  Burton  filed  a  caveat. 
The  will  was  admitted  to  probate,  and  the 
caveatrix  appealed  to  the  superior  court. 
There  was  a  judgment  for  a  caveatrix,  and 
the  propounder  brings  error.    Affirmed. 

Walter  McElreatb,  of  Atlanta,  and  O.  M. 
Dobbs,  of  Marietta,  for  plaintiff  In  error. 
George  Gordon,  of  Atlanta,  for  defendant  In 
error. 

HlLIi^  J.  W.  F.  Nash  filed  the  will  of 
Mrs.  Elizabeth  Frances  Nash  for  probate  In 
the  court  of  ordinary  of  De  Kalb  county,  to 
which  proceeding  Mrs.  W.  H.  Burton,  a 
daughter  of  testatrix,  filed  a  caveat  The 
will  was  proved  in  solemn  form,  and  was 
admitted  to  probate.    The  case  was  appealed 


to  the  superior  court  by  the  caveatrix,  wlio 
filed  an  amendment  to  tiie  caveat,  which  was 
solely  relied  upon;  all  the  other  grounds 
of  the  caveat  being  abandoned  on  the  triaL 
The  amendment  alleged  that  the  will  offered 
for  probate  as  the  last  will  of  the  testatrix 
was  not  executed  by  her,  and  that  the  alleged 
signature,  "Elizabeth  Frances  Nash,"  append- 
ed to  the  will,  was  not  In  fact  the  signature, 
of  Elizabeth  Frances  Nash,  and  was  not  plac- 
ed there  by  her,  and  that  the  will  was  never 
executed  and  published  by  the  testatrix. 
The  jury  found  for  the  caveatrix,  that  the 
paper  offered  for  probate  was  not  the  last 
win  and  testament  of  Elizabeth  Frances 
Nash,  and  was  not  entitled  to  probate  as 
such.  A  motion  for  a  new  trial  was  made  by 
the  propounder,  which  was  overruled,  and 
he  excepted. 

[1]  1.  On  the  trial,  counsel  for  the  pro- 
pounder asked  the  witness  W.  F.  Nash  the 
question: 

"Did  your  mother  ever  tell  you  about  going 
th^re  [Capt  Bray's  office]  to  make  a  will? 

This  question  was  objected  to  by  counsel 
for  the  caveatrix  upon  the  ground  that  It 
was  Incompetent  and  did  not  elucidate  the  Is- 
sue. The  court  excluded  the  question  and 
refused  to  allow  the  witness  to  make  answer 
thereto.    The  witness  was  then  asked: 

"Do  you,  or  not,  recall  going  there  [Capt. 
Bray's  office]  with  her  at  one  time  about  the 
date  of  this  will  for  the  purpose  of  her  making 
a  wiU?". 

The  court  again  refused  to  allow  the  wit- 
ness to  answer  the  question.  In  the  absence 
of  the  jury,  the  witness  stated  that  he  would 
testify  that: 

"Capt.  Bray  toM  me  to  go  outride  of  the  of- 
fice and  wait  for  a  little  while ;  that  th^y  had 
some  business  to  transact  They  did  not  go  into 
any  details.  Of  course,  T  knew  what  they  were 
there  for.  She  had  said  what  she  was  going 
there  for,  when  she  asked  me  to  go  with  her. 
After  we  had  left  there,  I  do  not  know  that 
she  said  anything  in  particular  about  it ;  she 
said  she  had  her  papers,  and  carried  them 
with  her." 

The  court  ruled  that  the  testimony  of  the 
witness  was  inadmissible,  and  excluded  It 
from  the  jury.  Error  Is  assigned  on  this 
ruling.  We  think  the  court  was  right  In  ex- 
cluding the  testimony  sought  to  be  elldted. 
There  Is  nothing  In  it  which  Identifies  the 
win,  or  sheds  light  on  the  proposition  that 
the  testatrix  was  there  for  the  purpose  of 
making  a  will.  It  does  not  Indicate  that 
Mrs.  Nash  said  she  was  there  to  make  a  will, 
or  anything  to  elucidate  that  Issue. 

[2]  2.  The  remaining  ground  of  the  motion 
for  a  new  trial  complains  because  the  wit- 
ness Tedder,  upon  direct  examination,  was 
permitted  to  testify: 

"She  [Elizabeth  Frances  Nash]  said  she  did 
not  know  nothing  al>out  writing;  that  she 
could  not  write.'' 

Other  witnesses  testtSed  that  Mrs.  Nash 
said  she  could  not  write.  No  objection  was 
raised  to  the  other  testimony,   and  It  was 
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allowed  to  remain  before  the  Jury,  Includ- 
ing an  answer  from  one  of  the  witnesses,  on 
cross-examination  by  counsel  for  the  pro- 
pounder,  that  "she  said  she  could  not  write." 
In  these  circumstances,  the  admission  of  tes- 
timony to  the  same  effect,  although  objection 
was  raised  thereto,  will  not  cause  a  reversal, 
although  the  latter  testimony,  taken  by  it- 
self, may  be  inadmissible.  See,  in  this  con- 
nection, Becker  v.  Shaw,  120  Ga.  1003,  48  S. 
B.  408;  Hlxon  v.  State,  130  Ga.  479,  61  8.  E. 
14 ;  Harrison  v.  State,  125  Ga.  267,  53  S.  E. 
858  (2). 

[3]  3.  The  evidence  was  sufficient  to  au- 
thorize the  verdict,  and  the  court  did  not 
err  in  refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

FISH,  O.  J.  (specially  concurring).  I  agree 
to  the  ruling  stated  in  the  second  headnote 
solely  because  of  the  fact  that  In  my  opinion 
it  sufficiently  appears  from  the  record  that 
the  propounder  brought  out  on  cross-exam- 
ination the  response  of  the  witness  that  he 
beard  the  decedent  say  that  she  could  not 
write.  Without  an  effort  to  rule  out  or  exclude 
audi  response  from  the  evidence,  I  think 
that  the  propounder  would  not  be  entitled  to 
exclude  the  testimony  of  a  Bubseauent  wit- 
ness to  the  same  effect 


(147  Oa.   228) 

CXMTTON  STATES  ELECTRIC  CO.  et  aL  t. 

CLAYTON  et  aL    (No.  562.) 

(Supreme  Court  of  Georgia.    Aug.  18, 19170 

(SyUahui  hy  the  Court.) 

X,  Appkai  and  Erbob  «=»719(1)— Rkvibw— 
Qdbstiors  Pbesenisd  —  Exceptions  Pkw- 
DENTs  Lrrx. 
"Exceptions  pendente  lite  cannot  be  consid- 
ered, unless  error  is  assigned  thereon,  eitiier  in 
the  main  bill  of  exceptions  or  in  the  Supreme 
Court,  by  counsel  for  plaintiff  in  error,  before 
the  argument  begins."  Sliaw  v.  Jones,  133  Ga. 
446.  66  S.  B.  240(1);  NichoUg  v.  Popwell,  80 
Ga.  604(9),  6  S.  E.  21;  Stover  v.  Adams,  114 
Ga.  171.  38  S.  E.  864.  "Exceptions  pendente 
lite,  though  duly  allowed  and  ordered  filed  as  a 
part  of  the  record,  upon  which  no  error  was 
originally  assigned  in  the  main  bill  of  excep- 
tions, and  upon  which  counsel  made  no  assign- 
ment of  error  before  the  argument  of  the  case, 
will  not  be  considered  by  this  court."  Smiley  v. 
Smiley,  144  Ga.  646,  87  S.  E.  668;  Shaw  v. 
Jones,  supra;  Runnals  v.  Aycock.  78  Ga.  563, 
3  S.  B.  657 ;  Jones  v.  Ragan,  136  Ga.  663,  71 
S.  B.  1098(7);  Meldrim  v.  Meldrim,  140  Ga. 
400,  78  S.  E.  1089.  The  only  reference  in  tho 
main  bill  of  exceptions  in  this  case  to  excep- 
tions pendente  lite  is  as  follows:  "When  said 
caso  was  called  for  trial,  counsel  for  Cotton 
States  Electric  Company,  J.  J.  Peters,  and  W. 
F.  McLendon  filed  motions  to  dismiss  the  ac- 
tion; said  motions  being  in  writing,  and  a  part 
of  the  record  in  said  case.  After  hearing  argu- 
ment the  court  overruled  the  motions  in  said 
case  to  dismig^  and  denied  the-  same,  to  which 
ruling  counsel  tor  movants,  the  defendants  hpre- 
inbefore  named  as  having  made  said  motions, 
then  and  there  excepted,  and  in  due  course  filed 
exceptions  pendente  lite,  within  the  term,  and  , 
in  the  manner  provided  by  law."     Beld,  that ' 


as  no  error  was  originally  assigned  In  the 
main  bill  of  exceptions  upon  the  exceptions 
pendente  lite,  and  as  no  assignment  of  error 
was  made  by  counsel  upon  the  exceptions  pen- 
dente lite  before  argument  of  the  case,  this  court 
cannot,  under  the  well-established  rule  ot  prac- 
tice stated  above,  consider  the  exceptions  pen- 
dente lite. 
2.  Appeal  and  Eaaoa  <S=>75(X6)— Tbiai,  «=> 

170— AasioNiiERT  or  Ebbob— (jonstbuctioii 

— DiBECTION  oir  Yebdict. 
On  tho  trial  the  case  went  to  the  court  and 
jury  upon  an  agreed  statement  al  facts  in  writ- 
ing, and  "after  the  said  record  in  tlie  case  and 
the  agreed  statement  of  facts  had  been  submit- 
ted to  the  jury,  counsel  for  plaintiff  moved  tho 
court  to  direct  a  verdict  in  said  case,  finding 
the  funds  therein  subject  to  the  alleged  lien  of 
the  nlaintiff,  and  directing  that  same  be  applied 
to  tho  payment  of  certain  claims  of  the  said 
George  A.  Clayton,  Fred  Dischuneit,  Baltimore 
Electric  &  Supply  Company,  Maryland  Casualty 
Company;  Western  Electric  ft  Supply  Company, 
Hahl  Automatic  Clock  Company,  and  Gas  Fix- 
tures &  Electric  (Company,  to  which  order  o( 
the  court,  in  directing  the  verdict  as  aforesaid, 
counsel  for  these  d^ndants,  Otton  States  EHec- 
tric  Company,  J.  J.  Peters,  and  W.  W.  Mcl<en- 
don,  then  and  there  excepted,  and  now  excepts, 
and  assigns  same  as  error."  Htld,  that  such 
general  assifcnment  of  error  means  that  the 
court  erred  m  adjudging  tluLt  the  evidence  de- 
manded the  verdict,  and,  thus  interpretnl,  the 
only  question  presented  for  decision  by  audi 
bill  of  exceptions  is  whether  or  not  the  agreed 
statement  of  facts,  taken  most  strongly  against 
the  plaintiff,  required  a  finding  establishing  the 
material  allegations  of  tho  petition.  So  con- 
strued, the  agreed  statement  of  facts  was  suffi- 
cient for  such  purpose,  and  there  was  no  error 
in  directing  the  verdict  complained  of.  Phil- 
lips V.  Southern  Ry.  Ck>.,  112  Ga.  197,  87  S.  B. 
418. 

Error  from  Superior  Court,  Fulton  Comity; 
Geo.  li.  BeU,  Judge. 

Action  between  the  Cotton  States  Electric 
Company  and  others  and  G.  A.  Clayton  and 
others.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

Daley,  Chambers  ft  Daley,  of  Atlanta,  for 
plaintiffs  in  error.  Green,  Tilson  ft  McKin- 
ney,  R.  J.  Ward,  W.  S.  Dillon,  Leonard  Haas, 
and  T.  B.  Higdon,  all  of  Atlanta,  for  defend- 
ants in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur. 

"""■""  a«  Qa-  232) 

HUGHES  et  al.  v.  OURETON,  Tax  Collector, 
et  aL  (No.  664.) 
(Supreme  Court  of  Georgia.    Aug.  18,  19174 

(Syllabu*  by  the  Court.) 

1.  Appeal  and  Ebbob  «=3662(3)  —  Evidknck 
€=»178(2),  185(2)— Pabol  Evidence  —  An- 
HissiBiLrrr  —  Conclusiveness  or  Bnx  or 
Exceptions. 
In  a  bill  of  excei>tions  to  the  refusal  of  an 
interlocutory  injunction  against  the  levy  of  a 
local  school  tax,  error  was  assigned  upon   the 
admission  of  parol  evidence  of  the  contents  of 
a   certain   map   of  tho  school  districts  of   the 
county,  and   that  the   witness   had   posted   the 
map  of  the  ordinary's  office,  over  objections:   (a) 
That  there  was  no  preliminary  proof  of  a  no- 
tice to  produce  the  map;   (b)  that  the  original 
map   would   be   the  highest  and  -best  evidence 
of  Its  contents;    (c)  that  there  was  no  proof  of 
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Buthoritr  from  the  coant;f  board  of  edncation  to 
file  the  map.  In  connectioii  with  the  statement 
of  the  objections  to  the  evidence,  the  bill  of 
exceptions  recited,  in '  parenthesis,  "other  wit- 
nesses having  testified  to  the  loss  of  said  map." 
It  was  nowhere  stated  in  any  of  the  evidence  set 
out  in  the  bill  of  exceptions  that  the  map  had 
been  lost.  It  was  argued  in  the  brief  of  ooun- 
ael  for  plaintiff  in  error  that  there  was  no  such 
evidence,  and  the  statement  aa  above  quoted 
from  the  bill  of  exceptions  was  included  therein 
by  "oversight"  and  should  be  disregarded. 
H»ld:  (a)  Under  the  circumstances,  tho  recital 
quoted  from  the  bill  of  exceptions  will  be  ac- 
cepted as  true,  and  the  question  of  admissibil- 
ity of  the  parol  evidence  will  bo  decided  on  the 
basis  of  the  loss  of  the  map.  (b)  In  view  of  the 
recital  above  mentioned  from  the  bill  of  excep- 
tions, and  evidence  tending  to  show  that  tne 
map  was  posted  by  autbonty  of  the  board  of 
education,  there  was  no  error  in  admitting  the 
evidence  objected  to  upon  any  ground  urged 
against  ib 
2.  Dbniai.  or  Iif  JunonoN— DiBCBmoir. 

rn>ere  was  no  abuse  of  discretion  in  refusing 
the  interlopntory  injunction.  Mabry  v.  Fuller, 
133  Ga.  881.  6T  S.  E.  »1:  Lee  v.  Mobley,  142 
Ga.  716,  83  S.  B.  667. 

Error  from  Superior  Court,  Dade  County ; 
M.  GL  Tarver,  Judge. 

Action  between  W.  T.  Hughes  and  others 
and  W.  B.  Cnreton,  Tax  Collector,  and  otb- 
erB.  There  .was  a  Judgment  for  the  latter, 
and  the  former  brings  error.'  Affirmed. 

Bosaer  &  Sbaw,  of  La  Fayette,  and  W.  IT. 
Jacoway,  of  Ft  Payne^  Ala.,  for  plaintiffs  In 
error.  Payne  &  Hale,  of  Chattanooga,  Tenn., 
and  Martin  6.  Smith,  of  Trenton,  for  defend- 
ants In  error. 

ATp^INSOX,  J.  Judgment  affirmed.  All 
tfae  Justices  concur. 


Cltl  lOa.   204) 

KEEN  V.  JACKSON.    (No.  648.) 
(Supreme  Court  of  Georgia.    Aug.  17, 1017.) 

(8ii1Utbu$  ly  tA«  Court.) 

1.  Apfbai.  and  Ebbob  <8=>5SS— BBiKr  or  Eti- 

DXNCa— OORBIDKBATION. 

A  motion  for  new  trial  was  presented  to 
and  approved  by  the  judge,  and  was  sot  for  a 
bearing  in  vacation.  A  separate  order  was  pass- 
ed, allowing  the  movant  to  amend  the  motion 
"at  any  time  before  the  final  hearing;  brief  of 
•ridence  to  bo  filed  subject  to  revision  and  ap- 
proval at  the  hearing."  "If  the  hearing  of  the 
motion  for  new  trial  be  in  vacation,  and  the 
brief  of  evidence  and  the  charge  of  the  court 
have  not  been  filed  in  the  clerk's  office  before  tho 
date  of  the  hearing,  said  brief  of  evidence  and 
charge  of  the  court  may  be  filed  in  the  clerk's  of- 
fice at  any  time  within  10  days  after  the  motion 
is  heard  and  determined."  A  brief  of  evidence 
was  filed  before  the  hearing,  and  the  order  of 
approval  contained  no  direction  with  respect  to 
filing.  Beli,  that  there  was  no  merit  in  the 
oootention,  made  in  the  brief  of  counsel  for  de- 
fendant in  error,  that  the  brief  of  evidence  sent 
up  as  a  part  of  the  record  cannot  be  considered, 
becaoie  the  court  did  not  authorize  it  to  bo 
filed  as  a  part  of  the  record  in  the  case. 

2.  Tmtimont— Admibsiow. 

When  considered  in  the  light  of  the  plead- 
iors  and  other  evidence,  there  was  no  merit  in 
the  fourth  ground  of  the  amended  motion  for 


new  trial,  which  complains  of  the  admission 
of  certain  testimony  over  the  objection  that  It 
was  irrelevant 

3.  Advesbb  Possession  ^»114<1)— AonoN»— 
Evidence. 

This  was  an  action  to  cnjt/in  the  defendant 
from  working  for  turpentine  purposes  the  trees 
growing  on  the  "Honeygall  tract"  of  land  in 
Glynn  county,  containing  2,000  acres,  more  or 
less,  and  to  recover  damages  for  trespass  there- 
on. The  tract  was  described  as  bounded  on  the 
north  by  the  meanderings  of  the  Altamaha  riv- 
er, on  the  east  by  the  "Middleton  tract,"  on 
the  south  by  the  "Butler  tract"  on  the  west 
by  the  "Speight  and  Hooker  tract"  and  the 
"Vivian  tract.^'  In  the  defendant's  answer  it 
was  alleged  that  he  "is  not  in  possession  of 
any  lands  that  could  fall  within  any  such 
boundaries  as  given,  except  It  be  some  imrtion 
of  those  two  tracts  of  land  in  said  county 
known  respectively  as  the  Spears  and  Bailey 
tract,  whidi  contains  470  acres,  more  or  loss, 
and  the  Butier  tract  which  contains  690  acres 
more  or  leas,  said  two  tracts  of  land  lying  to- 
gether in  one  body."  The  answer  also  alleged 
that  defendant  was  in  possession  of  the  two 
tracts  above  mentioned, 'that  he  was  working  the 
trees  thereon  for  turpentine  purposes,  and  that 
"there  are  now  cut  in  said  trees  from  18,000  to 
20,000  turpuitine  boxes,  which  this,  defendant 
is  now  engaged  in  working."  Both  parties  re- 
lied on  prescriptive  title  to  their  respective 
tracts.  'There  was  evidence  tending  to  prove 
the  location  and  boundaries  of  the  'Boney^D 
tract"  as  alleged  in  the  petition,  and  possessioa 
sufficient  to  snow  prescriptive  tide  in  the  plain- 
tiffs predecessors  in  title  In  1870,  at  which 
time  they  moved  away,  without  resuming  pos- 
session afterward.  There  was  also  evidence 
tending  to  show  possession  by  the  defendant's 
predecessors  in  title  to  the  "Spears  and  Bailey 
tract"  commendng  in  1880  and  continuing  for 
more  than  7  years,  under  color  of  titie.  The 
testimony,  however,  as  to  the  time  and  con- 
tinuity of  this  possessioB,  was  uncertain  and 
conflicting.  Held:  (a)  The  evidence  authorized  a 
finding  setting  up  a  prescriptive  tide  in  favor 
of  the  plaintiff,  (b)  The  evidence  did  not  de- 
mand a  finding  setting  up  a  prescriptive  title  in 
favor  of  the  defendant 

4.  Injunction    fisslSO— AonoNs— iDiBEOTioif 
OP  Vebdiot. 

It  was  admitted  that  the  "Honeygall  tract," 
as  described  in  the  plaintiff's  deed,  embraced  a 
portion  of  the  "Spears  and  Bailey  tract" 
There  was  no  evidence  as  to  how  much  the 
"Honeygall  traet"  and  the  "Spear  and  Bailey 
tract"  interlapped,  nor  as  to  the  amount  of 
damage  done  by  the  defendant  to  the  "Honeygall 
tract  TTnder  the  circumstances,  an  injuiio- 
tion  would  have  been  authorized  against  cut- 
ting the  timber  on  any  part  of  the  "Honeygall 
tract"  The  judge,  therefore,  was  not  author- 
ized to  direct  a  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiff  had  failod  to  iden- 
tify with  greater  particularity  the  land  on  which 
the  alleged  trespass  was  being  committed. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  Eigbsmlth,  Judge. 

Action  between  C.  T.  Keen  and  R.  R:  Jack- 
son. There  was  a  judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

E.  H.  Williams  and  D.  W.  Krauss,  both  of 
Brunswick,  for  plaintiff  In  error.  Bennet, 
Twltty  &  Reeae  and  C.  B.  Conyers,  all  of 
Brunswick,  for  defendant  in  error. 

FISH,  a  J.  Judgment  reversed.  All  the 
Justices  concur. 
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LEWIS  MFG.  00.  v.  DAVIS  &  BRANDON. 

(No.  547.) 
(Supreme  Court  of  Georgia.     Aug.  17,  1917.) 

fHvHahut  hv  the  Court.) 

1.  Appeal  and   Ebbob   «=s>302(3)— Review— 
Pkesbktation  of  Grounds  of  Review. 

A_  ground  of  a  motioii  for  new  trial,  com- 
plaining that  the  judge  erred  in  excluding  evi- 
dence, must,  in  order  to  present  any  question 
for  decision  by  the  Supreme  Court,  set  out  either 
literally  or  in  substance  the  evidence  excluded ; 
and  reference  in  such  defective  ground  to  the 
brief  of  evidence  for  a  more  detailed  statement 
of  the  evidence  referred  to  will  not  cure  the  de- 
fect Applying  this  rule  to  the  fourth  and 
fifth  grounds  of  the  amendment  to  the  motion  for 
new  trial,  it  must  be  held  that  no  question  is 
there  presented  for  adjudication. 

2.  Motion  fob  New  Triai>-Gbotjni>s. 

The  sixth  ground  of  the  motion,  in  so  tar  as 
it  sufficiently  presents  any  question  for  deter- 
mination, is  without  merit. 

3.  IN8TBTTCTI0N3— PBOPKIETT. 

Under  the  facts  of  the  case  the  court  did  not 
err  in  instructing  the  jury  that  "a  person  claim- 
ing to  be  the  true  owner  of  a  tract  of  land  can- 
not prove  the  extent  of  the  tract  or  its  bounda- 
ries by  declarations  made  by  himself  in  his  own 
Interest." 

4.  New  Tbiai  «=941(3)  —  Instbtjctions  — 
Habulkss  Ebbob. 

This  was  an  action  for  dnmapes  for  trespass 
in  the  cutting  of  timber.  It  appears  that  on  the 
trial  the  controlling  point  was  whether  title  to 
tiie  land  from  which  the  defendants  cut  and 
removed  the  timber  was  in  the  plaintiff  or  the 
defendants.  There  was  a  general  verdict  in 
favor  of  the  defendants.  It  follows,  therefore, 
that  an  error  in  an  instruction  to  the  jury  as 
to  the  measure  of  damages  would  not  require 
the  grant  of  a  new  trial. 
6.  Motion  fob  New  Tbial— Denial. 

There  was  no  merit  in  the  remaining  grounds 
of  the  motion  for  new  trial. 
6.  Vebdict— Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  refusal  of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  Camden  Comi- 
ty ;  J.  P.  Hlghsmitb,  Jndge. 

Action  betvoeen  the  Lewis  Manufactaring 
Company  and  Davis  &  Brandon.  There  was 
a  judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

J.  L.  Sweat,  J.  T.  kyers,  and  Parks  &  Reed, 
all  of  Waycross,  for  plaintiff  in  error.  R.  D. 
Meader,  of  Brunswick,  for  defendants  in  er- 
ror. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(147    Oa.    212) 

GEORGIA  RT.  &  POWER  CO.  et  aL  T. 

MOONEY.    (No.  B65.) 

(Supreme  Court  of  Georgia.     Aug.  17,  1917.) 

(Byllahut  hv  the  Court.) 

1.  Eminent  Douain  «=9246(2)— Pboceedinos 
—Dismissal. 
Where  proceedings  are  instituted  by  a  power 
company  against  a  landowner  to  condemn  prop- 
erty under  dv.  Code  1910,  i  6206  et  seq., 
and  an  appeal  ia  taken  from  the  award  of  the 
assessors,  the  company,  not  having  taken  pos- 
session of  the  land,  may  dismiss  the  condemna- 


tion proceedings  pending  the  appeal.  Civ.  Code 
1010,  S§  5548,  5627;  2  Lewis  on  Eminent  Do- 
main, i  954:  Sowers  v.  Cincinnati,  etc.,  R.  Co., 
162  Ind.  676,  71  N.  E.  134;  Mellichar  v.  Iowa 
City,  116  Iowa,  300,  90  N.  W.  S6;  Cornwall 
v.  Louisville  Ry.  Co..  104  Ky.  29,  46  S.  W.  685. 
2.  Condemnation— Dismissal— Mandamus. 

Applying  the  law  as  pronounced  in  the  pre- 
ceding note,  it  was  erroneous  in  the  mandamus 
proceeding  to  require  the  clerk  of  the  superior 
court  to  issue  an  execution  for  the  amount  of 
the  award  returned  by  the  assessors. 

Error  from  Superior  Court,  Hall  County ; 
J,  B.  Jones,  Judge. 

Proceedings  between  the  Georgia  Railway 
&  Power  Company  and  others  and  R.  Q.  Moo- 
ney.  There  was  Judgment  for  the  latter,  and 
the  former  bring  error.    Reversed. 

H.  H.  Dean,  of  Gainesville,  for  plalntUEB 
In  error.  H.  H.  Perry  and  W.  A.  Charters, 
both  of  Gainesville,  for  defendant  in  error. 

ATKINSON,  J,  Judgment  reversed.  AU 
the  Justices  concur. 


(147    Ga.    m) 
WINGATB  ▼.  GORNTO,  Sheriff.     (No.  540.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1917.) 
(Svllahua  T>v  the  Court.) 

1.  Infants  «=»16— Delinquent  Ohildben— 
Pboceedinos— Jubisdiction. 

A  judgment  rendered  by  the  judge  of  the  city 
court  of  Valdosta,  under  the  act  establishing  the 
Georgia  Training  School  for  Girls  (Acts  1913,  p. 
87),  conferring  jurisdiction  on  the  judges  of 
city  courts  to  render  judgment  in  certain  cases 
therein  prescribed,  is  not  void  because  the  pe- 
tition was  directed  to  a  different  court,  when  it 
appears  that  the  petition  was  given  to  Uie  judge 
of  the  city  court,  who  indorsed  a  rule  nisi  uer^ 
on,  and  that  the  further  proceedings  were  in 
pursuance  of  the  rule  nisi,  and  in  conformity 
with  the  act  of  1913. 

2.  Infants  93>ld— Dklinqxhcnt  Childbkit— 
Pboceedings. 

The  procedure  contemplated  in  the  act  of 
1913  is  not  required  to  be  based  on  a  written 
accusation,  signed  by  a  prosecutor  and  by  the 
prosecuting  attorney. 

Error  from  City  Court  of  Valdosta;  J.  O. 
Cranford,  Judge. 

Application  by  Mrs.  J.  H.  Singletaiy,  as 
next  friend  of  Luclle  Wingate,  for  writ  of 
habeas  corpus  against  J.  E.  Gomto,  sherllC 
Writ  discharged,  and  applicant  brings  error. 
Affirmed. 

Mrs.  J.  H.  Slngletary,  as  next  friend  for 
Lucile  Wingate,  a  female  minor,  applied  for 
the  writ  of  habeas  corpus  against  J.  E.  Gom- 
to, sheriff  of  Lowndes  county,  alleging  that 
Lucile  Wingate  was  illegally  restrained  of 
her  liberty  by  the  sheriff  under  the  pretense 
of  an  order  granted  by  the  Judge  of  the  city 
court  of  Valdosta,  which  order  was  alleged 
to  be  void.  The  sheriff  made  a  return  of  the 
habeas  corpus,  admitting  that  he  held  the 
minor  in  virtue  of  an  order  of  the  Judge  of 
the  dty  court,  but  denied  that  the  order  of 
the  court  or  the  detention  was  IllegaL  The 
court  discharged  the  writ 
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Dan  R.  Bmce,  of  Valdosta,  for  plaintiff 
in  error.  Philip  Weltner,  of  Atlanta,  and  £>. 
K.  Wilcox,  of  Valdosta,  for  defendant  in  er- 
ror. 

EVANS,  P.  J.  The  General  Assembly  in 
1913  passed  an  act  establishing  an  Institution 
to  be  known  as  the  Georgia  Training  School 
for  Girls,  and  to  authorize  the  Judges  of  the 
dty  and  superior  courts  to  commit  girls  of 
certain  dasses  to  that  Institution.  Acts  1913, 
p.  87.  The  seventh  section  of  the  act  is  as 
follows : 

"That  the  Judges  of  the  city  and  superior 
courts  may  in  their  discretion  commit  to  the 
Georgia  Training  School  for  Girls  any  girl  un- 
der eiKbteen  years  of  age,  who  has  committed 
my  offense  against  the  laws  of  this  state,  not 
ponisbable  by  death  or  life  imprisonment,  or 
who  habitually  associates  with  vicious  or  im- 
moral people,  or  who  is  incorrigible  to  such  an 
extent  that  ue  cannot  be  controlled  by  parent 
or  guardian,  there  to  be  held  until  such  girl 
reaches  the  age  of  twenty-one,  unless  sooner 
discharged,  bound  out,  or  paroled  under  the  rules 
and  regulations  of  said  board  of  managers:  Pro- 
vided, however,  that  no  girl  who  is  insane  or  an 
idiot  or  afflicted  with  an  incurable  disease  shall 
l>e  sentenced  or  committed  to  said  institution. 
The  Judges  of  the  city  and  superior  courts  may 
bear  and  determine  such  cases  presiding  in  court 
or  in  chambers :  Provided,  that  any  girl  brought 
before  court  shall  have  a  right  to  demand  trial 
by  jury,  and  may  appeal  from  the  judgment  of 
said  court  as  provided  by  law.  The  fees  that  are 
now  allowed  by  law  for  carrying  persons  to  the 
penitentiary  shall  be  allowed  to  the  sberifEs  of 
the  various  counties  of  the  state  for  services  in 
taking  such  girls  as  may  be  committed  by  the 
several  courts  to  the -Georgia  Training  School 
tor  Girla." 

Agnes  McKlnna  caused  to  be  prepared  a 
petition  with  the  caption,  "Georgia,  Lowndes 
County,"  and  addressed  "To  the  Court  of 
Ordinary  of  Said  County,"  wherein  it  was 
alleged  that  Ludle  Wingate,  a  girl  under  the 
age  of  18  years,  and  the  daughter  of  K.  h. 
Wingate,  was  being  reared  under  conditions 
whldi  are  detrimental  to  her  moral  charac- 
ter; that  'her  father  had  deserted  her,  and 
resided  in  another  state;  that  her  mother 
was  dead,  and  the  child  resided  with  Mrs. 
Minnie  Clements,  her  aunt,  who  was  immoral 
and  wholly  unfit  to  care  for,  maintain,  and 
rear  her,  and  should  be  deprived  of  her  cus- 
tody. The  petition  .was  presented  to  the 
Judge  of  the  dty  court  of  Valdosta,  who  pass- 
ed an  order  directing  the  female  minor  to 
show  cause  on  the  next  day  why  she  should 
not  be  committed  to  the  Georgia  Training 
Sdiool  for  Girls,  or  other  institution  for  the 
care  of  d»lldren,  according  to  the  prayer  of 
the  petition.  The  order  further  provided  for 
service  upon  the  glrL  There  was  no  entry 
of  filing  of  the  petition  In  the  city  court  of 
Valdosta.  On  the  day  appointed  for  the 
hearing  a  Jadgment  was  rendered,  reciting 
as  f(dlow8: 

It  appearing  from  the  evidence  that  Ludle 
Wingat^  of  ue  age  of  15  years,  is  mentally 


sound,  and  is  not  afflicted  with  any  incurable 
disease  of  any  sort,  and  that  she  habitually  asso- 
ciates with  immoral  persons,  or  is  incorrigible 
to  the  extent  that  she  cannot  be  controlled;  that 
she  is  found  to  be  living  .in  the  home  of  two 
named  persons  who  are  proved  to  be  immoral 
persons;  that  the  minor  waives  trial  by  jury; 
and  that  the  best  interests  require  that  she  be 
committed  to  the  Georgia  Tndning  School  for 
Girls — whereupon  it  is  ordered  that  slie  be  com- 
mitted to  the  Georgia  Training  School  for 
Girls  until  she  reaches  the  age  of  21  years,  nn- 
less  sooner  discharged  therefrom,  bound  out,  or 
paroled  under  the  rules  and  regulations  of  the 
board  of  managers  of  that  institution. 

It  is  by  virtae  of  this  Judgment  that  the 
sheriff  has  in  his  custody  the  female  minor 
whose  release  is  sought  In  the  application  for 
habeas  corpus. 

[1]  1.  The  Jadgment  of  the  city  court  of 
Valdosta,  committing  the  female  minor  to 
the  Geoi^  Training  School  for  Girls,  is  at- 
taclced  as  being  invalid,  because  the  petition 
on  which  the  Judgment  rests  was  addressed 
to  the  court  of  ordinary  of  Lowndes  county, 
and  the  city  court  of  Valdosta  was  without 
Jurisdiction  to  act  on  It  The  petition  was 
addressed  to  the  wrong  court — to  a  court 
.without  Jurisdiction  of  the  snbject-matter ; 
but  It  was  never  filed  in  that  court,  nor  did 
it  ever  become  a  proceeding  of  the  court  of 
ordinary.  The  petition  was  handed  to  the 
Judge  of  the  dty  court  for  action ;  he  treated 
it  as  a  proceeding  in  the  dty  court,  and  pass- 
ed an  order  requiring  service  of  the  petition 
and  an  appearance  of  the  minor  before  him. 
The  misdirection  of  the  address  of  the  court 
was  an  amendable  defect,  which  is  cured  by 
the  Judgment  Parish  t.  Davis,  126  Ga.  840, 
65  S.  B.  1032. 

[2]  2.  It  is  further  contended  that  the  dty 
court  of  Valdosta  is  a  court  at  prescribed  pro- 
cedure, which  is  contained  in  the  act  of  its 
creation,  and  that  a  proceeding  of  this  kind 
is  criminal  in  Its  essential  diaracteristlc,  and 
must  be  based  on  a  written  accusation,  signed 
by  the  prosecutor  and  the  prosecuting  attor- 
ney. The  error  of  this  crltldsm  is  the  con- 
fusion  of  a  proceeding  designed  to  protect 
girls  under  the  age  of  18  years,  during  their 
minority,  from  the  evil  results  of  assodatlon 
with  vidous  or  Immoral  people.  It  Is  not  a 
criminal  proceeding.  Its  object  Is  not  to  pun-, 
ish  for  commission  of  crime,  but  to  reclaim 
and  rescue  certain  classes  of  females  from  a 
possible  criminal  career.  The  act  establish- 
ing the  training  school  contains  scanty  ma- 
chinery for  effecting  its  purposes,  but  there 
is  no  requirement  in  it  that  a  court  with  Ju- 
risdiction over  the  subject-matter  shall  pro- 
ceed as  in  criminal  cases.  The  Judgment  is 
not  void  because  of  the  lack  of  a  written  ac- 
cusation signed  by  the  prosecutor  and  prose- 
cuting attorney. 

Judgment  afilrmed.  All  the  Jastlcei  oon- 
cor. 
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(147    Oa.    201) 

AUGUSTA  BASEBALL  ASS-N  ▼.  THOMAS- 
VILLB  BASEBALL  CLUB.     (No.  545.) 

dSapreme  Oonrt  of  Georgia.    Aug.  18, 1917.) 
(Byllabiu  by  thg  Court.) 

OORTBAOTS     €^108(2)— AflSIONUBRT    —    Va- 
UDITT. 

Tbe  release  by  a  baseball  dab  of  the  aervicea 
of  a  ball  player  ander  contract  with  it  to  anoth- 
er club  in  consideration  of  a  certain  sum  of 
money  is  not  illegal  as  being  opposed  to  public 
policy,  nor  aa  amounting  to  a  contract  for  in- 
Toluntary  servitude  of  the  player. 

Error  from  Superior  C!ourt,  Rldunond 
County;  H.  O.  Hammond,  Judge. 

Action  by  the  Thomasrllle  Baseball  Club 
against  tbe  Augusta  Baseball  Association. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Afflrmed. 

The  Thomasville  Baseball  Club,  a  cor- 
poration, bt'ought  an  action  against  the 
Augusta  Baseball  Association,  a  corporation, 
on  a  promissory  note,  a  copy  of  which  was 
attached  to  the  petition.  The  defendant 
filed  a  plea  which  was  stricken  on  demurrer, 
and  Judgment  was  rendered  by  the  court  for 
the  plaintiff  for  the  amount  sued  for.  The 
defendant  excepted.  The  plea  stricken  by  the 
oourt  averred  that  the  consideration  of  the 
note  was  tbe  purchase  of  one  Davenport,  a 
baseball  player,  aq  appears  from  the  follow- 
ing contract: 

"The  National  Association  of  Professional 
Baseball  Leagues.  Official  Sales  Agreement  for 
Purchase  or  Sale  of  Players  by  National  Asso- 
ciation Clubs.  This  agreement,  made  and  en- 
tered into  this  eighteenth  day  of  February,  1915, 
by  and  between  the  Thomasville  Baseball  Club, 
party  of  tbe  first  jpart,  and  the  Augusta  Baseball 
Club,  party  of  the  second  part,  witnesseth,  that 
the  said  Thomasville  Baseball  Club,  party  of  tbe 
first  part,  does  hereby  sell  and  release  the  serv- 
ices of  player  P.  M.  Davenport  of  the  aforesaid 
party  of  the  second  part,  under  the  followiug 
conditions:  [All  conditions  and  every  detail  of 
the  transaction  are  here  set  forth.]  That  the 
purchase  price  of  said  player  shall  be  tbe  sum 
of  two  hundred  dollars  ($200.00),  payable  on  the 
15th  day  of  July,  1915,  the  said  sum  being  rep- 
resented by  a  certain  promissory  note  made  by 
the  party  of  the  second  part  payable  to  the  or- 
der of  party  of  the  first  part  on  said  July  15, 
1915.  Both  parties  to  this  agreement  further 
agree  to  abide  by  all  the  rules  of  the  national 
board  of  the  National  Association,  governing  tbe 
purchase  and  sale  of  players  by  and  between  Na- 
tional Association  Clubs.  It  is  further  agreed 
that  a  copy  of  this  agreement  be  filed  in  the  of- 
fice of  the  secretary  of  the  National  Association 
within  ten  days  of  date  hereof.  In  testimony 
whereof,  wo  have  hereunto  set  our  hands  the 
day  and  year  first  above  written.  B.  G.  Mays, 
President,  Party  of  the  First  Part.  E.  G.  Kal- 
fleisch.  President,  Party  of  the  Second  Part," 

It  was  averred  that  the  contract  for  tbe 
sale  of  the  services  of  Davenport  was  illegal 
and  violative  of  the  Thirteenth  Amendment 
of  the  Constitution  of  the  United  States,  and 
paragraph  17  of  the  Bill  of  Rights  of  the  Con- 
stitution of  Georgia,  proldbiting  involuntary 
servitude. 


Jas.  S.  Bussey,  Jr.,  and  A.  R.  Wllliamsoo, 
both  of  Augusta,  for  plaintiff  in  error.  Paul 
T.  Chance,  of  Augusta,  for  defendant  in  ernw. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  It  was  perfectly  legal  for  the  Thom- 
asville club  to  contract  with  Davenport  to 
play  baseball  as  a  member  of  its  team.  Such 
a  contract  is  one  to  perform  service  as  a  ball 
player.  The  right  of  the  Thomasville  club 
to  assign  its  contract  without  the  consent  of 
Davenport  is  not  a  question  in  this  case.  So 
far  as  the  record  discloses,  Davenport,  upon 
being  released  from  the  Thomasville  club, 
rendered  acceptable  service  to  the  Augusta 
club.  Although  the  language  of  the  contract 
of  release,  which  is  the  consideration  of  the 
note,  may  be  a  little  confusing  an'd  contradic- 
tory, enough  appears  from  the  instrument  to 
establish  its  true  character.  The  manifest 
purpose  and  intent  of  the  two  baseball  clubs 
was  that  one  should  release  to  the  other  its 
right  of  contract  to  the  serviceo  of  one  of 
Its  players.  If  tbe  ball  player  consented  to 
this- arrangement  and  contracted  with  tbe  Au- 
gusta ball  dub  to  perform  services  for  it, 
we  do  not  think  the  contract  of  release  vio- 
lative of  the  mandate  against  involuntary 
servitude  in  the  federal  and  state  Constitu- 
tions. 

This  case  Is  unlike  that  of  Pitts  v.  Allen, 
72  Ga.  69,  where  It  appeared  that  one  of  the 
parties  paid  the  fine  of  a  negro  man  convict- 
ed of  a  misdemeanor,  and  hired  him  to  tbe 
other  party  to  the  contract  in  consideration 
of  the  note  sued  on.  The  court  held  tbat 
this  transaction  was  violative  of  constitution- 
al prohibitions  against  Imprisonment  tar 
debt  and  against  Involuntary  servitude.  The 
contract  between  the  parties  contemplated 
the  sale  of  the  services  of  the  negro  man  for 
the  purpose  of  collecting  a  debt  which  the 
negro  owed  the  payee  of  the  promissory  note. 
In  the  present  case  the  consideration  of  the 
contract  is  not  to  reimburse  tbe  releasing 
club  tov  any  indebtedness  'due  to  it  by  the 
ball  player.  The  releasing  club  relinquishes 
its  contractual  right  to  the  services  of  a 
player  in  its  employment  to  the  other  dab, 
in  consideration  of  a  certain  sum.  We  -do 
not  think  such  a  transaction  Illegal  as  t>eing 
against  public  policy  or  as  beihg  a  contract 
of  Involuntary  servitude. 

Judgment  afQrmed.  All  tlie  Justices  c<m- 
cur. 

(147   Ga.   22S) 
LEXINGTON    PRESBYTERIAN    CHURCH 
et  al.  V.  REID  et  al.    (No,  561.) 

(Supreme  Court  of  Georgia.    Aug.  18, 1917.) 

(Byllaliu  l»  the  Court.) 

CotJBTS    «=»217— SUPKEKK    OOUBT— JUElSniC- 
TION. 

The  Supreme  (Jourt  Is  without  Jurisdiction 
of  this  case,  which  is  an  action  for  damages  for 
breach  of  contract. 
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Error  from  Superior  Conrt,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  the  Lexington  Presbyterian 
Cbun^  and  others  and  William  W.  Held  and 
others.  There  was  a  Judgment  for  the  lat- 
ter, and  the  former  bring  error.  Transferred 
to  Court  of  Appeals. 

The  Lexington  Presbyterian  Church, 
throoi^  Its  authorised  elders  and  trustees, 
brought  an  action  in  the  superior  court  of 
Fnlton  county  against  William  W.  Reld  of 
that  county  and  H.  C.  Lorick  and  Howard  H. 
Stafford  of  Richmond  county.  So  much  of 
the  petition  as  is  necessary  for  present  con- 
sideration is  this:  The  Empire  Life  Insur- 
ance Company  is  a  dome&tic  corporation,  with 
its  home  o£9ce  established  by  its  charter  at 
Atlanta,  Pulton  county.  The  defendants  are 
stockholders  in  the  corporation,  and  the  pe- 
titioner also  owns  12  Vi  shares  of  its  stock, 
which  it  secured  in  exchange  for  certain  in- 
come certificates  wlilch  had  been  issued  to 
petitioner  by  the  corporation,  and  which  pe- 
titioner bad  surrendered  upon  receipt  of  such 
itodL  Tbe  defendants  desired  the  removal 
of  the  home  ofSce  of  the  corporation  from 
Atlanta,  Fnlt<K]  county,  to  Augusta,  Rich- 
mond county.  At  a  regular  meeting  of  the 
stockholders  of  the  corporation,  held  at  its 
home  office  on  October  28,  1912,  a  resoliution 
was  offered  to  hare  the  charter  of  the  cor- 
poration amended  by  making  Augusta,  in- 
stead of  Atlanta,  its  home  ofRce.  All  the 
stockholders,  except  the  duly  and  legally  con- 
stituted representative  of  the  petitioner, 
voted  in  favor  of  the  resolution,  but  petition- 
er's representative  voted  against  it,  where- 
upon defendants  made  a  proposition  to  peti- 
tioner's representative  that,  if  be  would  vote 
petitioner's  stock  in  favor  of  the  resolution, 
defendants  would  purchase  petitioner's  stock. 
Petitioner's  representative  accepted  the  prop- 
osition so  made,  and,  upon  a  reconsideration 
of  the  resolution  at  such  meeting  of  the  stock- 
holders, voted  for  it;  and  thereupon,  in  ac- 
cordance with  the  agreement  between  defend- 
ants and  petitioner's  representative,  the  fol- 
lowing contract  was  executed: 

"October  29,  1912.  We  hereby  agree,  in  ease 
Empire  Life  Insurance  Company  Ib  moved  to 
Augusta,  that  we  will  buy  the  stock  held  by  him 
[meaning  said  Joel  Cloud]  as  agent  for  the  trus- 
tees of  the  Lexington  Presbyterian  Church,  and 
papr  therefor  the  original  price  paid  for  the  cer- 
tificates which  were  exchanged  for  stock,  and 
whatever  dividend  is  declared  in  January." 
(Signed  by  each  of  the  defendants.) 

The  petition  proceeded: 

"(IS)  Petitioner  has  repeatedly  endeavored  to 
have  defendants  carry  out  the  terms  of  said  con- 
tract as  agreed  upon,  but  defendants  fail  and 
refnse  to  comply  with  their  said  agreement. 

"(14)  In  so  far  as  the  corporate  action  of  said 
Ikapiie  Life  Insnrance  Company  to  that  effect 
was  possible,  the  said  amendment  was  accepted 
and  said  removal  was  accomplished.  Contracts 
for  sale  of  large  amounts  of  stodt  were  made 
with  dtisens  irf  Augusta,  Oa.,  and  agreements 
entered  into  by  which  the  investment  of  a  large 
tinonnt  of  money  in  an  office  building  in  Au- 
9SS.BW-U 


gusta  was  entered  npon  and  begun.  Petitioner 
avers  that  in  fact  and  in  law  the  removal  of  said 
Bmpire  Life  Insarance  Company  from  Atlanta 
to  Augusta  was  made,  but  that,  even  if  the  ac- 
tual physical  removal  has  not  been  completed, 
defendants  are  estopped  from  making  any  such 
contention. 

"(15)  The  affairs  of  said  Bmpire  Ldfe  Insure 
ance  Company  are  now  in  the  hands  of  the  in- 
surance commissioner  of  the  state  of  Georgia, 
for  the  purpose  of  liquidation,  and  said  stock  is 
valueless. 

"(16)  Petitioner  does  not  know  what  amount 
of  dividend  was  declared  in  January,  1913 ;  but 
petitioner  avers  that  defendants,  by  their  refusal 
to  carry  out  their  contract,  have  damaged  peti- 
tioner in  the  amount  paid  for  the  original  income 
certificates  and  the  amount  of  said  dividend,  and 
that  the  refusal  of  defendants  to  carry  out  their 
said  contract  have  made  them  liable  to  petitioner 
in  the  sum  of  $1,600." 

The  prayers  of  the  petition  are  for  process, 
for  second  originals  for  defendants  Lorick 
and  Stafford  in  Richmond  county,  and: 

"(3)  That  petitioner  have  a  decree  against  the 
defendants,  requiring  them  to  carry  out  with  pe- 
titioner the  terms  of  their  said  contract  in  ac- 
cordance with  the  letter  and  spirit  thereof. 

"(4)  That  petitioner  have  judgment  against  de- 
fendants for  the  amount  of  $1,600,  or  such 
amount  as  defendants  have  damaged  petitioner 
by  reason  of  their  failure  to  carry  out  their  con- 
tract as  aforesaid. 

"(6)  For  such  other  and  further  relief  as  peti- 
tioner may  in  law  or  equity  he  entitled  to  re- 
ceive." 

Upon  the  trial  a  nonsuit  was  granted,  and 
the  case  was  dismissed,  and  the  plaintiff  ex- 
cepted. 

Joel  Cloud,  of  Lexington,  and  Colquitt  & 
Conyers,  of  Atlanta,  for  plaintifTS  In  error. 
F.  A.  Hooper,  of  Atlanta,  for  defendants  in 
error. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  The  first  question  which  presents  it- 
self is  whether  the  Supreme  Court  has  Ju- 
risdiction to  review  the  Judgment  rendered 
in  this  ca&e.  We  are  quite  clear  that  It  has 
not  The  action  is  one  for  the  recovery  of 
damages  for  the  breach  of  a  written  contract 
set  out  in  the  petition.  The  bill  of  exceptions 
characterizes  the  suit  as  "an  action  for 
breach  of  contract"  In  paragraph  16  of  the 
petition  hereinbefore  quoted,  it  is  alleged  that 
the  defendants,  by  their  refusal  to  carry  out 
their  contract,  have  damaged  petitioner  as 
there  set  forth.  It  is  true  that  one  of  the 
prayers  of  the  petition  is  for  a  decree  re- 
quiring defendants  to  carry  out  "the  terms 
of  their  said  contract."  The  only  term  of  the 
defendants'  contract  which  they  could  be  re- 
quired to  carry  out  is  their  obligation  to  pay 
the  agreed  purchase  price  of  the  petitioner's 
stock  sold  to  them;  and  no  way  occurs  to  us 
to  force  the  defendants  to  comply  with  such 
term,  except  by  Judgment  against  them  to  be 
enforced  by  execution. 

Under  the  last  constitutional  amendment^ 
fixing  the  Jurisdiction  of  the  Supreme  Court 
(see  Acts  1916,  p.  19,  18  Ga.  App.  789)— 
"the  Supreme  Court  shall  have  no  original  Juti>- 
diction,  but  shall  be  a  court  alone  for  the  trial 
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and  correction  of  errors  of  law  from  the  superior 
courts  and  the  city  courts  of  Atlanta  and  Sa- 
Tannah,  and  such  other  like  courts  as  have.been 
or  may  hereafter  be  established  in  other  cities ;  in 
all  cases  that  involve  the  construction  of  the 
Constitution  of  the  state  of  Georgia  or  of  the 
United  States,  or  of  treaties  between  the  United 
States  and  forei^  governments;  in  all  cases  in 
which  ih«  constitutionality  of  any  law  of  the 
state  of  Georgia  or  of  the  United  States  is  drawn 
in  question;  and,  until  otherwise  provided  by 
law,  in  all  cases  respecting  titles  to  land ;  in  all 
equity  cases ;  in  all  cases  vhich  involve  the  va- 
lidity of,  or  the  constructi(»  of  wills ;  in  all  cases 
of  conviction  of  a  capital  felony;  in  all  habeas 
corpus  cases;  in  all  cases  involvine  extraordi- 
nary remedies ;  in  all  divorce  and  alimony  cases, 
and  in  all  cases  certified  to  it  by  the  Court  of 
Appeals  for  its  determination." 

In  view  of  this  constitutional  proTision  it 
is  clear,  as  already  said,  that  the  Supreme 
Court  has  no  Jurisdiction  to  review  the  Judg- 
ment complained  of.  It  follows  that  the  case 
must  be  transferred  to  the  Court  of  Appeals, 
whldi  under  the  Constitution  has  Jurisdiction 
of  it:  and  direction  is  so  given.  All  the 
Justices  concur. 


a«    Ga.    214)  

ATLANTA    NORTHERN    RY.    CO.    v. 

HARRIS  et  al.    (No.  657.) 

(Supreme  Court  of  Georgia.     Aug.  18,  1917.) 

(Byllaitu  by  the  Court.) 

Bkecutior  «=»172(4)— Injunction  —  Oboss- 
couplaint. 
Harris,  in  a  suit  to  recover  damages  against 
the  Atlanta  Northern  Railway  Company,  ob- 
tained a  verdict  and  judgment  for  a  named 
amount,  and  thereupon  a  fi.  fa.  in  his  favor  was 
issued.  The  defendant  company  made  a  motion 
for  a  new  trial,  which  was  overruled,  and  to 
the  judgment  overruling  the  same  it  excepted 
and  sued  out  a  bill  of  ezceptious  to  this  court 
A  bond  was  filed  by  the  company;  but  it  did 
not  operate  as  a  supersedeas  bond,  because  of 
the  failure  on  the  part  of  the  company  to  pay 
the  costs  prior  to  the  filing  of  the  bill  of  ex- 
ceptions. While  the  appeal  to  the  Supreme 
Court  was  pending,-  the  plaintiff  in  the  com- 
mon-law execution  had  the  same  levied,  and 
the  defendant  company  instituted  an  equitable 
suit  to  enjoin  and  restrain  the  enforcement  of 
the  execution.  Upon  this  suit  the  court  below 
granted  an  interlocutory  injunction,  and  the 
defendant  in  the  equitable  suit,  the  plaintiff 
in  the  common-law  fi.  fa.,  brought  the  judg- 
ment granting  the  interlocutory  injunction  here 
for  review,  and  upon  review  this  court  held 
that  it  was  error  to  grant  the  injunction  and 
reversed  the  judgment  of  the  court  below.  Sub- 
sequently to  the  date  of  the  decision  here,  re- 
versing the  judgment  of  the  court  below,  and 
subsequently  to  the  date  of  filing  the  remittitur 
in  the  court  below,  the  defendant  in  the  equi- 
table proceedings,  plaintiff  in  fi.  fa.,  amended 
his  answer  to  the  equitable  suit,  setting  up 
that  the  defendant  in  the  common-law  execu- 
tion, the  railway  company,  was  insolvent,  and 
asking  the  appointment  of  a  receiver.  Upon 
the  presentation  of  this  amendment  in  the  na- 
ture of  a  cross-petition  the  court  below  ap- 
pointed temporary  receivers,  and  also  issued  a 
rule  nisi  calling  upon  the  defendant  company 
to  show  cause  why  the  receivership  should  not 
be  made  permanent.  The  defendant  demurred 
to  the  croes-petition,  and  its  demurrer  was 
overruled.  Held,  upon  examination  of  the 
amendment  to  the  answer  filed  by  the  plaintiff 
in  the  common-law  execution  to  the  equitable 
suit  ef  the  railway  company,  it  appearing  that 


the  matters  set  up  in  the  cross-petition  ar« 
not  germane  to  the  matters  contained  in  the 
original  suit,  that  the  cross-petition  was  not 
maintainable,  and  that  the  court  erred  in  grant- 
ing the  prayer  for  receiver,  and  erred  also,  up- 
on a  subsequent  hearing,  in  overruling,  the  de- 
murrer to  the  cross-petition,  and  in  allowing 
compensation  to  the  receivers  appointed,  which 
coiiu>ensation  was  to  be  taxed  against  the  rail- 
way company. 

Error  from  Superior  Court,  Cobb  Oonnty; 
H.  Lk  Patterson,  Judge. 

Action  between  W.  M.  Harris  and  othera 
and  the  Atlanta  Northern  Railway  vX>mpaiiy. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

See,  also,  144  Ga.  843,  88  S.  ji.  208. 

W.  M.  Harris  filed  a  suit  for  damages 
against  tbe  Atlanta  Northern  Railway  Com- 
pany (hereinafter  referred  to  as  the  railway 
company)  In  the  superior  court  of  Cobb  coun- 
ty, and  recovered  a  verdict  and  Judigment  for 
$2,500.  The  railway  company  filed  a  motion 
for  a  new  trial,  wtaidi  was  overruled,  and  it 
then  sued  oat  a  UU  of  exceptions  returnable 
to  tbe  October  term,  191o,  of  the  Supreme 
Court  At  the  time  of  filing  its  bill  of  ezcep- 
ticms  with  the  clerk  of  Cobb  superior  court 
the  railway  company  filed  with  the  said  clerk 
a  b<md  with  security,  whidi  was  duly  ap- 
proved by  the  clerk,  conditioned  to  pay  to 
W.  M.  Harris  the  eventual  condenmation 
money  In  said  case,  with  all  future  costs,  the 
bond  being  in  the  form  of  a  supersedeas  bond ; 
but  the  railway  company  did  not  pay  tbe 
costs  on  or  before  filing  said  bill  of  exceptions. 
Harris  procured  a  fi.  fa.  to  be  Issued  upon  his 
Judgment,  and  placed  the  same  in  the  bands 
of  the  sheriff,  who  levied  upon  certain  prop- 
erty of  the  railway  company,  and  was  pro- 
ceeding to  advertise  it  for  sale,  Harris  claim- 
ing that  the  bond  given  as  aforesaid  was  not 
a  supersedeas  bond,  by  reason  of  the  failure 
to  pay  the  costs.  The  railway  company  filed, 
in  tbe  superior  court  of  Cobb  county,  its  pe- 
tition for  injunction  against  Harris  and  tbe 
sheriff,  upon  the  grounds  therein  stated,  to 
enjoin  the  levy  and  sale  of  its  property.  Up- 
on the  hearing  an  inJuncti<Hi  was  granted  by 
the  Judge,  restraining  the  levy  and  sale.  Har- 
ris then  sued  out  his  bill  of  exceptions,  com- 
plaining of  the  granting  of  tbe  injunction, 
and  when  this  case  was  reached  for  decision, 
the  Supreme  Court  reversed  tbe  Judgment  of 
the  court  below  grafting  tbe  injnnctimi. 
After  the  remittitur  in  the  injunction  case 
was  filed  in  the.ofiice  of  the  clerk  of  Cobb 
superior  court,  and  before  any  dedslon  had 
been  rendered  by  the  Supreme  Court  on  tbe 
bill  of  exceptions  sued  out,  as  aforesaid,  by 
the  railway  company  to  review  the  Judgment 
of  the  trial  court  denying  a  new  trial  in  the 
case  which  resulted  in  the  verdict  and  Judg- 
ment for  $2,500  in  favor  of  Harris,  Harris 
filed  in  the  superior  court  of  Cobb  county 
what  was  called  an  "amendment  and  cross- 
bill," praying  for  an  injunction  against  the 
railway  company  from  disposing  of  the  prop- 
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erty  of  said  company,  tbat  a  temporary  re- 
ceiver or  receivers  be  appointed  by  the  court 
to  immediately  take  charge  of  all  the  proper* 
ty  of  the  company  and  (^erate  it,  and  that 
on  the  final  hearing  permanent  receivers  be 
appointed  to  sell  the  property  of  the  company 
and  dispose  of  the  proceeds.  This  equitable 
amendment  and  croes-petltion  was  presented 
to  the  Judge  of  the  superior  court  of  Cobb 
county  on  the  4th  day  of  Marqh,  1916,  and 
an  «z  parte  order  was  obtained  from  the 
Judge  of  that  court,  in  which  it  was  ordered 
that  the  petition  be  filed  and  the  railway 
company  be  served  with  a  copy  of  the  "croeth 
bUl"  and  the  order  granted.  It  was  further 
ordered  that  the  prayers  of  the  complainant 
for  a  temporary  receiver  of  all  the  property 
of  the  railway  company  be  granted,  and  B. 
P.  Dobba  and  W.  M.  Holland  were  appointed 
temporary  receivers  of  all  the  property  owned 
by  the  company.  These  receivers  were  au- 
thorized to  operate  the  railroad  of  the  rail- 
way company,  etc.  It  was  further  ordered 
that  the  receivers  give  bond  in  a  stated  sum. 
The  railway  company  was  required  to  show 
cause  before  the  Judge,  on  the  29th  day  of 
March,  1916,  why  the  prayers  ft>r  permanent 
receiver  should  not  be  granted ;  and  untU  the 
hearing,  the  officers  and  agents  of  the  rail- 
way company  were  enjoined  and  restrained 
as  prayed  in  the  cross-petition.  On  March  6, 
1016,  upon  ai^cation  of  the  railway  com- 
pany, the  Judge  granted  an  order  modifying 
the  order  passed  on  March  4tb,  appointing 
temporary  receivers,  and  vacated  the  order 
appointing  Dobbs  and  Holland  receivers,  but 
left  the  rale  nisi  In  force,  and  the  railway 
company  was  required  to  deport  a  certified 
check  for  $4,000,  payable  to  the  clerk  of  the 
snperior  conrt,  ancP  said  check  was  to  remain 
subject  to  the  farther  order  of  the  court  and 
tbe  final  Judgment  in  the  case;  and  upon 
failnre  to  deposit  this  check,  the  order  ap- 
pointing receivers  was  to  again  become  ef- 
fective. Tbe  railway  company,  in  compliance 
with  this  order,  deposited  with  the  clerk  of 
tbe  BQperlor  court  the  required  check  duly 
oertlfled.  On  March  18,  1916,  after  the  Su- 
preme Court  bad  passed  upon  the  bill  of  ex- 
ceptions of  the  railway  company,  and  had  af- 
firmed the  verdict  and  Judgment  for  $2,S00 
In  favor  of  Harris,  the  same  was  paid  in 
full,  Indndlng  interest  and  costs.  This  pay- 
ment was  made  before  the  remittitur  had  been 
returned  from  the  Supreme  Court  to  the  su- 
perior court  On  March  29,  1916,  the  return 
day  of  the  rule  granted  on  March  4,  1916,  the 
railway  company  filed  its  demurrer  and  an- 
swer to  tbe  "amendment  and  cross-oill"  of 
Harris.  The  court  overral«d  the  demurrer, 
and  the  railway  company  filed  its  exceptions 
pendente  lite  to  the  overruling  of  its  demur- 
rer, and  now  assigns  error  upon  Its  exceptions 
pendente  lite.  After  the  bearing,  evidence 
having  been  submitted,  the  court  granted  an 
mrder  awarding  compensation  in  the  sum  of 
$125  to  each  of  the  receivers,  and  taxing  the 
same,  with  all  costs  of  the  proceeding,  against 


the  railway  company.  To  this  order  the  rail- 
way company  sued  out  a  direct  bill  of  ex- 
ceptions to  the  Supreme  Court. 

Colquitt  &  Oouyers,  of  Atlanta,  for  plaintiff 
in  error.  J.  6.  Roberts,  Herbert  Clay,'  and 
N.  A.  Morris,  all  of  Marietta,  for  defendants 
In  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the 
court  erred  in  granting  compensation  to 
the  receivers  and  taxing  the  same  against  the 
railway  company;  for  we  are  of  the  opinion 
that  the  court  erred  in  entertaining  the 
cross-petition  of  W.  M.  Harris  for  the  ap- 
pointment of  receivers.  This  cross-peUtion 
did  not  deal  with  matters  that  were  germane 
to  the  original  petition  filed  by  the  railway 
company,  in  which  injunction  was  sought 
against  the  enforcement  of  tbe  execution 
which  Harris  had  had  issued  upon  the  Judg- 
ment of  ¥2,500  obtained  by  hUn  in  a  suit 
for  damages.  The  original  equitable  petition 
filed  by  the  railway  company  to  enjoin  the 
enforcement  of  that  fl.  fa.  by  a  levy  upon  its 
property. was  based  upon  the  theory  that  it 
had  given  a  good  supersedeas  bond  and  had 
compiled  with  the  terms  of  the  law,  and  for 
that  reason  was  entitled  to  a  supersedeas 
of  tbe  execution ;  and  it  was  based  upon  tbe 
further  contention  that,  even  if  the  railway 
company  was  not  entitled  to  a  supersedeas, 
the  plaintiff  in  fl.  fa.  could  not  levy  bis  com- 
mon-law execution  upon  the  property  which 
he  sought  to  subject,  because  the  defendant 
comiMiny  was  a  public  utility  corporation, 
and  to  allow  the  enforcement  of  the  fi.  fa.  in 
the  way  in  wtiich  it  was  imdertaken  to  be 
enforced  would  interfere  with  the  perform- 
ance by  the  company  of  its  duties  to  the 
public.  The  trial  Judge  had  granted  the 
injunction  against  tbe  enforcement  of  tbe  fl. 
fa.  by  levy,  and  from  that  Judgment  granting 
the  injunction  tbe  plaintiff  in  the  com- 
mon-law fi.  fa.  had  taken  an  appeal  to  this 
court,  and  after  a  hearing  here  this  court 
had  reversed  the  Judge  below  and  decided 
that  the  railway  company  was  not  entitled 
to  an  injunction  against  the  enforcement  of 
the  fi.  fa.  The  remittitur  in  that  case  was 
duly  filed  in  Cobb  superior  court,  and  after 
the  filing  of  the  same  the  amendment  to  the 
answer  of  the  defendant  in  tbe  railway  com- 
pany's equitable  suit  was  allowed  and  en- 
tertained, and  the  receivers  were  appointed 
upon  the  prayers  contained  therein.  As  we 
have  said  above,  this  was  error,  because,  in 
the  first  place,  the  equitable  proceeding  in- 
stituted by  the  railway  company  to  prevent 
the  enforcement  of  tbe  common-law  execu- 
tion was  virtually  disposed  of.  True,  it  had 
not  been  dismissed,  and  no  Judgment  upon  a 
final  bearing  had  been  entered,  but  the  is- 
sue made  by  the  equitable  petition  and  the 
answer  thereto  was  completely  disposed  of 
by  the  adjudication  in  this  court  The  rec- 
ord in  the  equitable  proceeding  had  been 
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made  up  and  passed  upon,  and  nothing  fur- 
ther could  have  been  done  In  the  case  except 
to  take  formal  orders  disposing  of  it  at  the 
trial  term.  Whether  the  defendant  could 
have'  amended  its  answer  at  all  at  this 
stage  of  the  proceeding  it  is  not  necessary 
to  decide;  but  we  are  clear  that  it  was  not 
competent  for  him  to  file  a  cross-petition 
containing  matters  not  germane  to  the  mat- 
ters contained  in  the  original  petition. 

"A  cross-bill  •  •  •  must  be  confined  to 
the  subject-matter  of  the  original  bUl."  Josey 
T.  Bogers,  13  Oa.  478. 

"A  cross-bill  is  a  bill  brought  by  a  defendant 
against  a  complainant  or  other  parties  in  a 
former  bill  depending,  touching  the  matters  in 
question  in  that  bill."  McDougald  v.  Dougher- 
ty. 14  Ga.  674. 

"The  rule  in  equity  is  that  the  matter  con- 
tained in  the  cross-bill  must  be  germane  to  the 
matter  in  the  original  bilL"  Brownlee  v.  War^ 
mack,  90  Ga.  775,  17  S.  B.  102. 

As  to  the  time  when  the  cross-bill  should  be 
filed,  see  Josey  v.  Kogers,  supra. 

"An  answer  in  the  nature  of  a  cross-bill 
which  sets  up  matters  of  defense  not  germane 
to  llie  case  made  by  the  plaintiff's  petition  is 
not  maintainable."  Johnson  v.  Stancliff,  113 
Ga.  886,  89  S.  B.  296. 

lAe  original  petition  in  the  railway  com- 
pany's suit  for  injunction  made  a  claim  for 
injunctive  relief  upon  certain  specided  facts 
therein  set  forth,  and  the  cross-petition  set 
up  matters  in  no  way  germane  to  that,  and 
therefore  was  not  maintainable,  and  the 
court  was  without  a  right  to  appoint  receiv- 
ers upon  that  cross-petition.  And,  being 
without  the  right  to  appoint  the  receivers  for 
the  property  of  the  defendant  company,  it 
follows-  that  the  court  could  not  allow  the 
receivers,  wrongfully  appointed,  compensa- 
tion to  be  taxed  against  the  railway  compa- 
ny. If,  under  the  facts  alleged  in  the  cross- 
petition  as  to  the  insolvency  of  the  rail- 
way company,  the  plaintlll  in  the  common- 
law  execution  was  entitled  to  the  appointr 
ment  of  a  receiver,  it  should  have  been  upon 
an  origin^  proceeding  Instituted  in  the  coun- 
ty of  the  residence  of  the  corporation,  and 
not  upon  this  cross-petition,  which  is  in  the 
nature  of  ancillary  proceedings,  and  which 
was  not  gernmne  to  the  original  petition. 

Judgment  reversed.  All  the  Justices  C(H1- 
cur. 

Oil  Qa.   196) 

TATE  T.  MIJIJ^     (No.  641.) 
(Supreme  Court  of  Georgia.     Aug.  18,  1917.) 

(SyUalus  hy  «&«  Court.) 

1.  NmsANCB  <s=>3(5)— What  Oonstitutes. 

The  operatioii  of  a  cotton  ginnery,  so  as  to 
force  the  cotton  seed  into  a  seedhouse  by  "air 
suction,"  which  method  causes  a  great  quantity 
of  dust  to  be  expelled  through  the  cracks  of  the 
seedhouse  and  into  the  dwelling  house  of  an 
adjacent  proprietor,  to  his  great  discomfort 
and  injury,  is  an  invasion  of  the  latter's  prop- 
erty rights,  and  amounts  to  a  nuisance. 

[E5d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nui- 
sance.] 


2.  NUISANOE    €=>23(1)— RBtlZF— iNJtrRcnoN. 

If  the  injuiy  caused  to  the  adjacent  prop- 
erty be  continuing  so  as  to  cause  a  constantly 
recurring  grievance,  injunction  is  an  available 
remedy. 

3.  Nuisance    «=>26^DErENSK»— EIstoppel. 

The  construction  of  the  ginnery  without  ob- 
jection from  the  adjacent  proprietor  will  not 
debar  such  proprietor  from  complaining  of  a 
nuisance  and  resultant  injury  due  to  the  inv- 
proper  operation  of  the  ginnery. 

Error  from  Superior  Oonrt,  Bloyd  County ; 
Moses  Wright,  Judge. 

Action  by  Mrs.  Leila  Tate  against  T.  H. 
Mull.  There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.    Beversed. 

See,  also,  146  Ga.  192,  88  S.  B.  922. 

Mrs.  Leila  Tate  Is  the  owner  of  a  small 
cottage  occupied  by  herself,  her  husband,  and 
their  chlldrem  T.  H.  Mull  owns  an  adjoin- 
ing tract  of  land,  upon  which  he  has  con- 
structed a  cotton  ginnery.  Mrs.  Tate  brought 
an  action  against  Mull,  alleging  that  the  gaa- 
oline  engine  used  in  propelling  the  machin- 
ery of  the  gin  created  unusual  noises,  which 
were  very  trying  to  her  nerves  and  health; 
that  the  defendant  erected  a  seedhouse  mid- 
way between  the  ginnery  and  her  house,  into 
which  seedhouse  he  forced  the  seed  by  air 
suction,  which  method  caused  a  great  quan- 
tity of  dust  to  be  forced  through  the  cracks 
of  the  seedhouse,  and  the  same  would  settle 
In  her  house  and  on  the  floors  and  furniture; 
that  the  dust  and  lint  defiled  the  air,  render- 
ing It  unhealthy  for  her  to  live  in  her  home; 
and  that  the  operation  of  the  ginnery  is  a 
nuisance.  The  prayer  was  for  damages,  and 
for  an  injunction  against  the  operation  of  the 
ginnery  and  engine.  On  the  trial  the  plain- 
tiff submitted  proof  tending  to  show  that,  a 
short  time  after  she  built  her  home,  the  de- 
fendant erected  his  ginnery;  that  no  objec- 
tion vras  made  by  her  at  the  time  of  its  erec- 
tion; that  the  glnbouse  is  about  36  or  40 
yards  frcmi  the  plaintiff's  residence,  and  the 
seedhouse  is  half  way  between  the  ginnery 
and  the  residence;  that  the  seed  Is  forced 
into  the  seedhouse  f  roqi  the  ginnery  by  means 
of  air  suction ;  tliat  there  are  cracks  between 
the  planks  of  the  seedhouse,  and  through 
these  cracks  the  dust  and  lint  from  the  seed 
are  expelled,  and  settle  over  the  floors  and 
window  sills  and  on  the  furniture  in  the 
plaintiff's  house;  that  the  ginnery,  when  in 
operation,  makes  a  great  deal  of  .noise,  be- 
ing propelled  by  a  gasoline  engine,  which  Is 
continually  back-firing  and  making  a  noise 
like  the  discharge  of  a  shotgun;  that  when 
the  gin  is  ninning  it  is  necessary  to  close  all 
the  doors  of  the  residencev  and  let  the  .win- 
dows down,  in  order  to  engage  In  ordinary 
conversation;  that  the  plaintiff's  property 
was  worth  $300  before  the  ginnery  was  erect- 
ed, and  it  is  not  worth  more  than  a  third  of 
that  amount  since  the  ginnery  was  put  In 
operation.  After  the  plaintiff  and  her  hus- 
band and  two  other  witnesses  had  testified 
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to  tUa  effect,  and  wMle  a  witness  for  the 
plaintiff  was  npon  the  stand,  he  was  asked 
to  state  the  effect  of  the  operation  of  the  cot- 
ton gin  npon  the  residence,  as  affecting  its 
desirability  for  a  home.  The  court  interpos- 
ed and  informed  connsel  for  the  plaintiff  that 
the  question  of  an  Injunction  was  not  in  the 
case,  and  he  .wonid  Instruct  the  Jury  to  find 
against  an  injunction,  because  plaintiff  had 
allowed  the  defendant  to  construct  the  gin- 
nery without  attempting  to  prohibit  the  same, 
bat  that  he  would  allow  the  case  to  proceed 
for  the  recoTery  of  damages.  The  plalntUTs 
connsel  thereupon  renounced  all  right  to  re- 
coyer  damages,  and  insisted  that  under  the 
eridence  he  was  entitled  to  go  before  the 
Jury  on  the  question  as  to  whether  the  oper- 
ation of  the  ginnery,  under  circumstances  dis- 
closed in  the  evidence,  should  be  enjoined 
as  amounting  to  the  mainteaance  of  a  nui- 
sance. Thereupon  the  court  directed  a  ver- 
dict in  favor  of  ttie  defendant  against  the 
plaintiff,  denying  an  injunction. 

Harris  &  Harris,  of  Bom^  for  plaintiff  in 
error.  McHenry  &  Forte^r,  of  Bom«,  for  de- 
fendant in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  Cir.  Code,  |  4457,  defines  a  nui- 
■anceas: 

"Anything  that  worketh  hurt,  inconvenience, 
or  damage  to  another;  and  the  fact  that  the 
act  done  may  otherwise  be  lawful  doea  not 
keep  it  from  being  a  nuisance.  The  incon- 
venience complained  of  must  not  be  fancifnl,  or 
anch  as  would  aSect  only  one  of  fastidious 
taate,  but  it  mnat  be  auch  as  would  affect  an 
otdirnry  reasonable  man." 

The  operation  of  a  cotton  gin  is  not  per  se 
a  nuisance,  but  it  may  become  so  under  cer- 
tain circumstances.  A  landowner  has  no 
right  to  conduct  a  lawful  business  on  Ills  own 
land  in  anch  a  way  as  to  invade  and  injure 
Us  neighbor's  property.  The  evidence  was  to 
the  effect  that  the  defendant  erected  a  seed- 
hoQse  near  his  ginnery  and  a  few  yards  from 
the  plalntUTs  residence,  into  which  seedhouse 
he  forced  the  seed  from  the"'  ginnery  by  air 
snction,  which  method  caused  a  great  quanti- 
ty of  dust  to  be  forced  through  the  cracks  of 
the  seedhouse  and  to  settle  In  the  plaintiff's 
home  and  on  the  floors  and  the  furniture 
therein,  the  effect  of  .which  was  to  depreciate 
the  value  of  the  home  by  $200.  From  this 
evidence  the  Jury  would  be  authorized  to  find 
that  the  defendant  was  maintaining  an  action- 
able nuisance.  Ponder  v.  Quitman  Ginnery, 
122  Qa.'  29,  49  S.  E.  746.  In  order  to  obtain 
an  injunction  against  the  maintenance  of  a 
nuisance,  it  must  appear  that  by  reason  of  its 
gravity,  permanent  character,  or  both,  the 
plaintifl  cannot  be  adequately  compensated 
in  damages,  or  that  the  injury  must  be  con- 
tinuing so  as  to  cause  a  constantly  recurring 
grievance.  Parley  v.  Gate  Caty  Gas  light  Co., 
106  Ga.  337,  31  S.  E.  193. 

[2]  Although  the  plaintiff  waived  her  right 


to  damagesi  If  the  Jury  should  find  from  the 
evidence  that  the  manner  in  which  the  gin 
was  operated  constituted  a  nuisance,  with  re- 
sultant injury  to  the  plaintiff's  property,  and 
the  nuisance  was  a  continuing  one,  the  plain- 
tiff would  be  entitled  to  an  injunction  against 
its  continued  maintenance.  The  circumstance 
that  the  ginnery  was  constructed  in  dose 
proximity  to  the  plaintiff's  residence,  with- 
out objection  on  her  part,  does  not  deprive 
her  of  her  right  to  bring  an  action  to  enjoin 
the  operation  of  the  ginnery  in  suCb  a  way  as 
to  make  it  a  nuisance. 

[3]  The  doctrine  of  estoppel  does  not  apply 
where  a  landowner  sees  his  neighbor  erect  a 
building  to  be  used  in  a  lawful  enterprise, 
.where  there  is  nothing  to  suggest  that  the 
machinery  therein  employed  will  be  so  im- 
properly operated  as  to  injure  and  damage 
her  property.  The  plaintiff  is  not  entitled  to 
an  injunction  against  the  operation  ot  the 
ginnery  in  a  proper  manner;  but,  if  It  la 
made  to  appear  that  its  operation  Is  in  eadb 
manner  as  to  amount  to  a  continuing  nui- 
sance, she  would  be  entitled  to  an  injunction 
against  the  defendant  maintaining  such  nui- 
sance. Faulkenbury  v.  Wells,  28  Tex.  Civ. 
App.  621.  68  S.  W.  327. 

Judgment  reversed.  All  the  Justices  con- 
cnr. 


BIVINS  V.  STATa 
(Supreme  Court  of  Georgia. 


(14T   Oa.    229) 
(No.  568.) 
Aug.  18,  1917.) 


(Svttalm*  by  the  Cowrt.) 

1.  HoKicinc  «=3249  —  Evidenc]:  —  Suffi- 

OIKNCT. 

The  evidence  in  the  case  was  sufficient  to  au- 
thorize the  jury  to  convict  the  defendant  of  be- 
ing an  accessory  before  the  fact  of  the  crime  of 
murder. 

2.  WrrirassES  ^=>344(2)— Ixfeaohhbnt— £vi- 

DBNCE. 

The  court  did  not  err  in  excluding  evidence 
to  ehow  that  a  certain  witness  for  the  atate  had 
upon  one  occasion  been  guilty  of  the  offense  of 
carrying  a  concealed  weapon.  Such  evidence 
was  not  admissible,  over  timely  objection,  to  im-' 
peach  the  wltnesa. 

Error  from  Superior  Court,  Sumter  CJoun- 
ty ;  Z.  A.  Littlejohn,  Judge. 

Honor  Blvins  was  convicted  of  being  an 
accessory  before  the  fact  of  murder,  and 
he  brings  error.    Affirmed. 

See,  also,  146  Ga.  416,  89  S.  E.  370., 

E.  F.  Strozier,  of  Cordele,  for  plaintiff  in 
errort  Jule  Feltoo,  Acting  Sol.  Gen;,  of 
Montezuma,  John  Allen  Fort,  Sol.  Gen.,  of 
Americus,  J.  B.  WaU,  Sol.  Gen.,  of  Fitzger- 
ald, Clifford  Walker,  Atty.  Gen.,  and  M.  O. 
Bennet,  of  Atlanta,  for  tl>e  State. 

BECK,  J.  Honor  Blvins  was  Indicted  for 
the  offense  of  being  an  accessory  before  the 
fact  of  murder — it  being  alleged  that  one 
Luther  Stephens  did  kill  and  murder  ,T.  E. 
Gleaton,  by  shooting  him  with  a  pistol ;  that 
Stephens  had  been  duly  tried  and  convicted 
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Of  the  offense  of  murder;  and  that  Honor 
Bivins,  though  absent  at  the  time  the  crime 
of  murder  was  committed,  procured,  counsel- 
ed, and  commanded  said  Stephens  to  commit 
the  murder.  Bivlns  was  convicted.  Hte 
made  a  motion  for  a  new  trial,  and  it  was 
overruled. 

This  is  the  second  appearance  of  this  case 
in  this  court  A  decision  reversing  the  Judg- 
ment refusing  a  new  trial  after  the  first 
conviction  Is  reported  hi  144  Ga.  340,  87  S.  E. 
285.  The  judgment  in  that  case  was  revers- 
ed, because  a  majority  of  the  court  was  of 
the  opinion  that,  in  view  of  the  entire  rec- 
ord, includlngi  the  icertificates  and  state- 
ments of  the  presiding  judge  in  certifying 
the  motion  for  a  new  trial  and  overruling 
it,  and  in  view  of  the  grounds  thereof,  the 
defendant  had  not  had  a  fair  and  impartial 
trial,  and  that  the  motion  for  a  new  trial 
should  have  been  granted. 

[11  The  conviction  in  the  present  case,  as 
In  the  former  case,  rests  very  largely  upon 
the  testimony  of  the  principal,  who  actually 
committed  the  murder,  and  who  was  duly 
executed  in  accordance  with  the  sentence  of 
the  coiut;  but  some  time  before  he  was 
executed  he  made  a  statement  connecting  the 
defendant  in  the  present  case  with  the  com- 
mission of  the  crime  as  an  accessory  before 
the  fact,  and  this  statement  by  agreement 
was  introduced  as  evidence  by  the  state. 
This  statement  was  in  part  as  follows: 

"He  told  me  that  Mr.  Gleaton  tried  to  have 
that  girl,  or  Essie,  and  told  me  that  any  man 
that  tried  to  have  a  colored  girl  ought  to  be 
killed,  and  he  would  be  willing  to  help  kill  him, 
and  I  told  him  I  wasn't;  and  he  said  be  know- 
ed  I  wasn't,  because  I  didn't  have  sympathy 
enough  to  hold  up  for  my  race;  and  he  told 
me  to  go  over  there  and  kill  him,  and  told  me  to 
look  in  the  drawer  and  get  his  pistol,  and  go 
over  there  and  kill  him,  and  I  done  it  When 
I  come  back,  I  give  him  his  pistol  and  he  un- 
loaded it  and  then  I  took  and  told  bim  to  carry 
me  off,  to  take  the  buggy  and  carr^  me  off,  and 
he  wouldn't  do  it;  and  I  asked  bim  to  let  me 
ride  one  of  his  mules,  and  be  went  out  to  the 
lot  and  got  it,  and  told  me  to  ride  it  as  far  as 
I  wanted  to;  and  I  did.  He  told  me  that  he 
could  get  the  mule  back  by  describing  it" 

Subsequently  to  the  making  of  this  state- 
ment, and  on  the  day  of  his  execution,  Ste- 
phens made  another  statement  directly  and 
circumstantially  contradicting  his  first  state- 
ment in  which  he  declared  that  Honor  Biv- 
lns was  not  connected  with  the  commission 
of  the  crime.  This  latter  statement  was  in- 
troduced in  evidence  by  the  defendant.  The 
jury  returned  a  verdict  of  guUty ;  and 
whether  that  verdict  should  be  allowed  to 
stand  or  not  depends  upon  whether  there 
was  suffldent  corroboration  of  the  first 
statement  made  byt  Stephens,  connecting 
Bivins  as  accessory  before  the  fact  with  the 
commission  of  the  crime.  In  the  opinion 
delivered  when  the  case  was  here  before,  it 
was  said  by  a  majority  of  the  court  that 
the  corroborating  evidence  was  slight;  but 
we  are  of  the  opinion  that  the  corroborating 
evidence  was  sufficient  to  authorize  the  jury 


to  return  a  verdict  of  guilty.  The  evidence- 
shows  that  the  pistol  that  was  used  by  the 
actual  perpetrator  of  the  crime  belonged  to 
the  defendant  in  this  case.  That  it  was  his- 
pistol  was  admitted ;  but  the  accused  sought 
to  exculpate  himself  by  stating  to  the  jury 
that  the  pistol  was  taken  from  his  trunk  by 
Stephens  without  his  consent  After  the 
commission  of  the  crime  this  pistol,  the  prop- 
erty of  the  accused,  was  found  at  the  borne 
of  Bivlns'  mother.  The  defendant  himself 
admitted  in  his  statement  that  after  the 
commission  of  the  crime,  Stephens  came  to 
BMns'  bouse  and  told  him  of  the  oommis- 
sicm  of  the  crime,  and  asked  for  a  mule 
ui)on  which  he  might  ride  away;  and  tbe- 
defendant  stated  that  he  replied: 

"No;  if  you  killed  Mr.  Gleaton,  don't  ride 
my  mule  anywhere.  If  you  killed  anybody,  don't 
ride  my  mule  a  step." 

Stephens  did  ride  the  mule  ott.  The  de- 
fendant stated  that  he  did  not  know  that- 
the  mule  was  gone  until  about  an  hour  after- 
wards. 

Homer  Wade,  a  witness  Introduced  by  tbe- 
state  (who  was  not  iutroduced  on  the  for- 
mer trial),  testified  that  he  saw  the  accused- 
the  day  following  the  murder  of  Mr.  Gleaton. 
and  had  a  conversation  with  him;  that  he- 
sent  for  witness  after  he  had  been  locked  up. . 
Accused  made  a  statement  to  witness  about 
his  connection  with  the  killing  of  Mr.  Glea- 
ton.   This  witness  testified  in  part: 

"He  jost  up  and  told  me  that  Luther  Steph- 
ens had  killed  Mr.  Gleaton  with  his  [Bivine'l- 
pistol,  and  said  they  were  going  to  kill  him. 
[Bivins] ;  and  he  asked  me  if  I  knew  whether 
they  were  going  to  lynch  him,  or  Bometbing,  and 
I  told  him,  'You  needn't  be  uneasv  about  lynch- 
ing you,  or  anything  that  way.  •  •  •  He- 
said  that  Luther  Stephens,  after  he  had  killed- 
Mr.  Gleaton,  came  running  in  and  told  him  that 
be  had  killed  him,  *  *  *  that  he  jumped 
on  Luther  to  take  his  pistol  away  from  hun, 
and  that  Luther  didn't  want  to  give  it  up,  but 
be  told  him  he  would  have  to ;  that  he  beg- 
ged Luther  to  stay  on  there,  bat  be  said  he- 
would  have  to  leave,  that  the  doKs  would  track 
him  over  there;  and  that  he  told  aim,  'You  stay 
on  here ;  the  dogs  can't  track  yon  over  here; 
it  is  80  wet;'  but  Luther  begged  him  to  let  him. 
carry  the  pistol,  and  be  told  him,  'You  can't 
carry  the  pistol ;  I  have  got  to  have  something 
to  protect  myself;'  that  he  said  further  to- 
Stephens,  'You  stay  here  with  us,  and  we  will- 
bU  die  in  a  pile,'  but  nothing  would  do  him 
but  that  he  must  leave.  Stephens  asked  him  to 
let  bim  ride  one  of  his  mules  off,  and  he  would 
turn  the  mule  loose  and  it  would  come  back 
home,  and  so  he  let  Stephens  ride  the  mule  off; 
that  be  went  early  next  morning,  or  some  time 
after  Stephens  left,  and  told  some  negroes  there, 
or  just  said  he  went  and  told  some  folks,  that" 
if  thev  didn't  keep  things  quiet,  and  it  all  got 
out,  the  white  folks  down  there  would-  kill  ne- 
groes until  they  were  satisfied." 

While  the  corroborating  evidence  Is  not' 
strong  and  not  entirely  satisfactory,  never- 
theless we  are  of  the  opinion  that,  when  it 
Is  all  considered  together,  the  Jury  were 
autliorized  to  find  that  the  statement  of  Lu- 
ther Stephens,  the  actual  slayer  of  Gleaton, 
connecting  the  defendant  with  the  crime  as- 
accessory  before  the  fact,  was  sufficiently- 
corroborated. 
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[2]  The  court  did  not  err  In  excluding  evi- 
dence  to  show  tliat  a  certain  witness  for  the 
state  had  upon  one  occasion  been  guilty 
of  the  ofTense  of  carrying  a  concealed  weap- 
on. Such  evidence  was  not  admissible,  over 
timely  objection,  to  impeach  the  witness. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(147  Oa.   2U) 

WILLIAMS  y.  SEGERS. 

8EOBBS  ▼.  WILLIAMS. 

(No.  558.) 

(Supreme  Conrt  of  Georgia.     Aug.  18,  1917.) 

(SvHabui  by  the  Court.) 

L  FBAT7DS,  StATUTK  or  «S>129(3)— GONIBAOTS 

— ENroRdusiLrrr. 
Where,  subsequently  to  the  execution  of  a 
bond  for  title  to  convey,  upon  conditions  stated, 
Kveral  described  tracts  of  land,  the  owner  of 
the  land  makes  a  parol  agreement  to  convey 
two  of  the  designated  tracts  upon  payment,  be- 
fore it  is  doe,  of  one  of  the  purchase-money  notes 
and  the  immediate  payment  of  the  sum  of  $1,- 
000,  the  agreement  is  enforceable,  where  the  pur- 
chaser has  fully  performed  his  part  of  the  con- 
tract by  making  payments  in  accordance  with 
the  terms  thereof. 

(a)  A  general  demurrer  to  those  portions  of 
the  plea  setting  up  a  parol  contract  and  per- 
formance by  the  defendant  was  properly  over- 
ruled. 

2.  SROino    PEBrOBMANOK    e=3l21(l)  —  Bti- 
DEWCB— SUFFICIENCT. 

The  court  erred  in  giving  to  the  jury  in- 
Btmctions  which  authorized  them  to  find  for  the 
defendant  upon  his  contention  that  the  plaintiff 
had  agreed  in  parol  to  convey  certain  tracts  of 
land,  if  they  snould  find  that  the  plaintiff  had 
shown  his  contention  in  regard  to  this  alleged 

Sarol  contract  by  a  preponderance  of  the  evl- 
ence ;  the  true  rule  being  that  in  order  for  the 
plaintiff  to  have  specific  performance  of  a  parol 
contract,  under  the  alleged  circumstances,  it  was 
necessary  for  him  to  establish  the  contract  by 
evidence  so  clear  as  to  leave  no  reasonable  doubt 
as  to  the  agreement 

3.  ExcxFTiONS,  Bnx  of  €=956(3)— GEKirncA- 
TION— Stjpplbkbwtai,   Ckbtifioate. 

The  motion  to  dismiss  the  writ  of  error, 
based  upon  statements  in  a  supplemental  certifi- 
cate made  by_  the  judge  after  having  duly  cer- 
tified the  main  bill  of  exceptions,  is  overruled. 
The  statements  contained  in  the  supplemental 
certificate  should  not  be  considered;  the  judge 
having  lost  control  of  the  case  when  he  aimed 
the  first  bill  of  exceptions.  Grant  v.  So.  Sell 
TeL  Co.,  145  Ga.  W&,  89  S.  E.  864. 

4.  'BauxpnovB,  Bnx  or  «=>24  —  Cbobs-Biu, 
OP  Exceptions— Objbotion. 

Where  the  successful  party  to  a  cause  rais- 
es objections  to  the  signing  oif  a  bill  of  excep- 
tions presented  by  the  losing  party,  on  the 
gronna  that  the  bill  of  exceptions  was  not  ten- 
dered in  time,  the  order  of  the  court  overruling 
soch  objections  cannot  be  brought  to  this  court 
by  a  cross-bill  of  exceptions. 

Error  from  Superior  C!ourt,  Whitfield 
Ckjunty;  A.  W.  Flte,  Judge. 

Action  by  W.  L.  Williams  against  J.  T. 
Segers.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  brings  error,  while  defend- 
ant assigns  cross-errors.  Reversed  on  main 
bin  of  exceptions,  and  cross-bill  of  exceptions 
dismissed. 

See,  also,  93  S.  E.  81. 


Williams  brought  suit  upon  six  promissory 
notes,  two  for  $5,500  each  and  four  for  $1,000 
each,  which  fell  due,  one  each,  on  the  Ist 
day  of  the  years  1915  to  1920,  inclusive. 
There  was  a  written  stipulation  an  the  back 
of  each  note,  signed  by  the  maker,  providing 
for  acceleration  of  maturity.  At  the  time  of 
filing  suit  one  of  the  notes  had  fallen  due, 
and  the  payee  averred  that  the  contingency 
which  should  accelerate  the  maturity  of  aU 
notes  had  happened;  and  judgment  was  ac- 
cordingly asked  upon  all  the  notes.  The  de- 
fendant pleaded  i>ayment,  upon  dlfTerent 
dates,  of  certain  amounts  considerably  in  ex- 
cess of  the  payments  which  the  plaintiff  ad- 
mitted had  been  paid,  insisting  that  the  pay- 
ments so  made  had  prevented  the  accelera- 
tion of  maturity,  and  that  the  suit  as  to  the 
notes  not  due  on  their  face  should  be  abated. 
The  defendant  also  pleaded  specially  that 
after  the  execution  of  the  bond  for  title  the 
plaintiff  made  an  oral  agreement  and  con- 
tract that,  if  the  defendant  would  at  once 
pay  the  sum  of  $1,000  and  finish  paying  up 
the  first  of  the  notes  before  it  became  due, 
he  would  immediately  convey  to  defendant 
the  Spann  lot  and  the  Prater  lot ;  these  lots 
being  included  In  the  entire  tract  sold  by  the 
plaintiff  to  the  defendant.  The  defendant 
averred  that  he  had  complied  with  and  per- 
formed his  part  of  the  contract;  had  paid 
the  $1,000,  and  finished  paying  the  note  re- 
ferred to  before  it  was  due;  had  demanded 
that  the  plaintiff  execute  a  deed  to  the  two 
lots  specially  referred  to;  and  that  plaintiff 
had  failed  to  perform.  That  portion  of  the 
plea  setting  up  the  new  contract  in  reference 
to  the  Spann  and  Prater  lots  was  donurred 
to,  on  the  ground  that  It  was  a  contract 
which  the  law  required  to  be  in  writing,  that 
there  was  no  consideration  for  it,  and  that 
It  was  vague  and  indefinite.  Hie  court  over- 
ruled the  demurrer,  and  this  ruling  was  ex- 
cepted to.  Upon  the  trial  the  Jury  returned 
a  verdict  in  favor  of  the  plea  in  abatement, 
and  in  favor  of  the  defendant  on  his  conten- 
tion that  he  was  entitled  to  spedflc  perform- 
Unce  of  the  alleged  agreement  as  to  the  con- 
veyance of  the  two  tracts  of  liand  referred  to. 
The  plaintiff  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted. 

W.  O.  Martin  and  W.  E.  Mann,  both  of 
Dalton,  for  plaintiff  in  error.  P.  K.  Mo- 
Cutdien,  C.  D.  McCutchen,  and  M.  O.  Tarver, 
all  of  Dalton,  for  defendant  In  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  court  instructed  the  jury,  In  sub- 
stance, that  if  they  believed  from  the  evi- 
dence the  contention  of  the  defendant  that 
subsequently  to  the  execution  of  the  bond 
for  title  the  plaintiff  had  agreed  to  convey 
the  two  named  lots  of  land  upon  the  pay- 
ment, before  it  was  due,  of  one  of  the  notes 
and  the  immediate  payment  of  the  sum  of 
$1,000,  and  that  the  defendant  had  assented 
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to  tbese  tenns  and  had  performed  his  part 
of  the  oral  contract  by  making  payment  in 
advance  of  maturity,  then  the  defendant 
would  be  entitled  to  specific  performance  on 
the  part  of  the  plaintiff,  and  to  have  him 
execute  deed  to  the  two  tracts  of  land  in 
.question.  Thia  charge  is  excepted  to  on  the 
ground  that  it  is  not  the  law,  that  there  was 
no  evidence  to  suj^Mrt  It,  and  that  it  was 
vague  and  Indefinite.  We  do  not  think  the 
charge  Is  open  to  either  of  the  attacks  made 
opon  it  While  a  contract  for  the  sale  of 
land,  or  of  any  interest  in  land,  must  be  In 
writing,  nevertheless,  if  the  defendant's  con- 
tentions are  true,  there  had  been  full  per- 
formance by  him  of  his  part  of  the  parol  con- 
tract, and  he  had  made  payment  in  accord- 
ance with  the  terms  stipulated  by  the  plain- 
tiff himself ;  and  there  was  evidence  author- 
izing the  jury  to  find  that  these  contentions 
were  true,  though  they  were  denied  by  the 
plaintiff.  And  it  cannot  be  successfully  con- 
tended that  payment  of  $1,000  before  it  was 
due  and  the  payment  of  a  note  before  ma- 
turity was  not  a  consideration  for  the  new 
promise.  In  the  case  of  Dickerson  v.  Board 
of  Commissioners,  etc.,  6  Ind.  128,  63  Am. 
Dec.  373,  it  was  held  that  the  payment  of  in- 
terest in  advance  was  a  sufficient  considera- 
tion to  uphold  a  contract,  and  that  this  doc- 
trine was  too  well  settled  to  admit  of  dis- 
cussion. If  the  payment  of  interest  in  ad- 
vance la  sufficient  to  support  a  promise,  pay- 
ment of  the  principal,  or  a  part  thereof.  Is 
also  sufficient.  See,  in  this  connection,  9 
Cyc.  113,  and  cases  cited  in  the  notes.  What 
we  have  said  In  reference  to  the  charge  of 
the  court  complained  of  decides  adversely  to 
the  movant  the  contention  that  the  court  er- 
red in  overruling  the  demurrer  to  those  parts 
of  the  plea  which  set  up  the  agreement  by 
the  plaintiff  to  convey  the  two  tracts  of  land 
referred  to  upon  the  payment,  before  it  was 
due,  of  one  of  the  notes,  and  the  immediate 
payment  ot  the  sum  of  $1,000. 

[2]  2.  Exception  is  taken  to  the  following 
charge  of  the  court: 

"Now,  8S  to  whether  or  not  there  was  such 
a  contract  as  defendant  contends  aa  to  convey- 
ing him  certain  lots  mentioned,  the  barden  of 
proof  is  upon  him  to  show  by  a  preponderance 
of  the  evidence  that  such  a  contract  was  enter- 
ed into,  and  that  he  performed  his  part  of  the 
contract,  and  the  plaintiff  failed  to  comply  with 
bis  part  of  the  contract ;  he  must  show  that  by 
a  preponderance  of  the  evidence,  and  what  is 
meant  by  a  preponderance  of  the  evidence  is 
the  weight  of  it;  it  should  be  stronger  going 
to  show  that  the  contention  of  the  party  upon 
whom  the  burden  rests  as  to  any  particular  is- 
sue is  correct,  rather  than  that  the  contention 
of  the  other  party  is  correct;  if  but  slightly 
so,  that  would  be  sn£Scient,  but  it  must  prepon- 
derate in  his  favor,  in  order  to  authorize  him  to 
recover  on  any  particular  issue  where  the  bur- 
den rests  upon  him." 

Under  more  than  one  decision  of  this  court 
this  charge  is  erroneous.  It  has  been  ruled 
that  in  order  to  have  specific  performance  of 
a  parol  contract  for  the  sale  of  land,  or  to 
reform  a  written  contract,  the  erldenoe  to 


support  the  contract  mtist  be  so  clear  as  to 
leave  no  reasonable  doubt  as  to  the  agree- 
ment Bedman  v.  Mays,  129  Oa.  435,  60  8. 
B.  212.  The  part  of  the  defense  to  whidi 
this  charge  relates  is  based  upon  the  right 
to  specific  performance  of  a  parol  contract 
between  the  'defendant  and  plaintiff,  entered 
into  subsequently  to  the  date  of  the  original 
written  contract 

'  [3]  S.  The  ruling  in  the  third  headnote  re- 
quires no  elaboration. 

[4]  4.  The  motion  for  a  new  trial  in  this 
case  came  on  regularly  for  hearing  on  the  6th 
day  of  September,  1916,  at  which  time  the 
court  overruled  the  motion.  On  the  6th  day 
of  the  following  November,  which  date  had 
been  fixed  by  the  court  for  the  hearing  of  a. 
motion  filed  by  Williams,  the  petitioner,  to 
amend  the  decree  rendered  in  the  case,  the 
attorney  for  Williams  presented  to  the  court, 
to  be  signed  and  certified,  a  bill  of  exceptions 
to  the  order  refusing  a  new  trial ;  and  there- 
upon the  attorneys  for  the  defendant  Segers, 
objected  (in  the  form  of  a  motion  in  writing) 
to  the  court's  signing  and  certifjdng  said' bill 
of  exceptions  on  said  date,  upon  the  ground 
that  more  than  30  days  had  elapsed  since  the 
passage  of  the  order  overruling  the  motion 
for  a  new  trial.  The  court  overruled  the  ob- 
jection, and  certified  the  bill  of  exceptions. 
To  the  order  overruling  the  objection  the  de- 
fendant Segers,  took  a  cross-bill  of  excep- 
tions. The  cross-bill  of  exceptions,  bringing 
the  action  of  the  court  in  signing  the  bill  of 
exceptions  in  the  main  case,  cannot  be  con- 
sidered.  The  order  overruling  the  objection 
of  the  defendant  to  the  signing  of  the  main 
bill  of  exceptions  could  not  properly  be  made 
fendant  Sogers,  took  a  cross-bill  of  excep- 
tions. Cross-blllB  of  exceptions  are  filed  by 
the  defendant  in  error  In  a  main  bill  of  excep- 
tions, and  are  solely  for  the  purpose  of  hav- 
ing determined  questions  of  law  which  were 
decided  by  the  court  below  adversely  to  him ; 
so  that,  if  the  case  upon  the  main  bill  is  re- 
versed, the  defendant  in  error  may  have  the 
court  below  rule  upon  the  questions  which 
had  been  decided  adverse  to  him.  Manifest- 
ly, in  the  event  of  the  grant  of  a  new  trial  in 
the  cause  now  before  us,  the  cross-bill  of  ex- 
ceptions presents  no  question  which  the  court 
below  will  be  called  upon  to  adjudicate.  If 
the  question  sought  to  be  raised  by  this  cross- 
bill of  exceptions  could  be  brought  here  at 
all  for  review,  it  would  necessarily  be  done 
by  a  main  bill  of  exceptions.  Whether  a 
main  bill  of  exceptions  would  lie  in  this  case 
it  Is  not  necessary  to  decide,  as  no  attempt 
is  made  to  bring  the  matter  here  by  a  main 
bill  of  exceptions.  Civil  Code,  I  6139 ;  Turn- 
bull  V.  Foster,  116  Ga.  765,  43  S.  E.  42.  More- 
over, this  cross-bill  of  exceptions  attempts 
to  have  this  court  review  the  action  of  the 
court  below  in  signing  a  main  bill  of  excep- 
tions, and  to  reverse  the  order  overruling 
the  objection  to  the  certifying  of  such  bill  of 
ezceptlooai  where  the  objection  was  based 
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upon  a  ground  that  contradicted  tbe  certifi- 
cate of  the  Judge  to  ancb  main  bill  of  excep- 
tlims;  and  we  doubt  very  much  whether 
tbis  could  be  done.  Subsequently  to  the 
ilgning  of  the  certificate  to  the  main  bill  of 
exceptions,  the  trial  Judge  signed  certain 
other  certificates  whldi  we  have  held  above 
cannot  be  considered  upon  a  motion  to  dis- 
miss the  main  bill  of  exceptions,  as  the  Judge 
below  lost  JurWaictlon  of  the  case  when  he 
sign^  the  first  certificate.  If  we  were  to  pass 
upon  the  cross-bill  of  exceptions  In  this  case, 
and  rule  In  accordance  with  the  contention 
of  the  plalntlir  In  error  In  the  cross-bill,  we 
would  thereby  give  effect  to  the  certificates 
made  by  the  Judge  to  the  main  bill  of  excep- 
tioiiB  8Ubse<iuently  to  the  certification  by 
wMdi  his  Jurisdiction  of  the  case  was  ended. 
Accordingly  It  la  adjudgeid  that  the  cross-bill 
of  exceptions  be  dismissed. 

Judgment  reversed  on  the  main  bUl  of  ex- 
ceptions. Cross-bill  of  exceptions  dismissed- 
All  the  Jnsttces  concur. 


(MT  Oa.  aXi 

DRANB  T.  STATa    (No.  B66.) 
(Supreme  Oourt  of  Georgia.     Aug.  17,  1917.) 

(8»naiu»  hv  tt«  OowrtJ 

1.  HomoiDK  «=»309(4)  —  Tbial  —  Iwbtbuc- 

TI0W8. 

There  being  evidence  In  this  case  tending 
to  show  that  the  decedent  was  in  pursuit  of  a 
third  person  with  intent  to  commit  a  felonious 
assault  upon  him,  and  that  the  accused  seized 
the  gun  with  which  the  decedent  was  armed,  at- 
tempting to  wrest  it  from  him,  and  that  a 
struggle  for  the  possession -of  the  gtm  between 
tho  accused  and  the  decedent  followed,  during 
trbicfa,  or  at  the  end  of  which,  the  gun  was 
discharged,  and  a  mortal  wound  thereby  inflict- 
ed upon  the  decedent,  it  was  a  question  for 
the  jury  to  determine  whether  or  not  the  cir- 
cumstances were  puch  as  to  justify  the  excite- 
ment of  passion,  and  to  ezdude  all  idea  of  de- 
lifaeratitm  and  malice,  on  the  part  of  the  ac- 
cused. That  being  true,  and  there  being  evi- 
dence to  authorize  tho  finding  that  the  shooting 
was  intentional,  the  law  of  voluntary  manslaugh- 
ter was  involved,  and  the  failure  of  the  court  to 
charge  the  law  upon  that  subject  was  error. 

2.  CuviNAL  Law  «=s>1  126(3)— Homicide  «=» 
840(2)— AppKAi/—AsBiaNi(EHTS  or  Bsbob. 

An  assignment  of  error  upon  the  court's 
failare  to  <£arge  the  law  upon  tho  subject  of 
involuntary  manslaughter  is  not  sufficiently  defi- 
nite, where  the  exception  fails  to  designate  the 
hranch  of  involuntary  manslaughter^  which  it 
is  contended  the  court  should  have  given.  Be- 
rides,  the  defendant's  theory  was  that  the  dis- 
charge of  the  gun,  which  resulted  in  the  death 
of  the  decedent,  occurred  during  a  struggle  for 
the  possession  of  the  gun,  and  that  the  shooting 
was  purely  accidentiu;  and  the  judge  having 
instructed  the  jury  that,  if  the  shooting  was  ac- 
cidental, as  contended,  the  defendant  was  not 
guilty  of  any  crime,  and  should  be  acquitted, 
there  was  no  ground  for  exception  on  his  part. 
Gilbert,  J.,  dissenting.  - 

Error  from  Superior  Court,  IJe©  County; 
Z.  A.  Llttlejohn,  Judge. 

lUch  Drane  was  convicted  of  murder,  and 
he  brings  error.    Reversed. 


The  accused  was  indicted  for  the  offense 
of  murder,  it  being  charged  In  the  Indictment 
that  he  feloniously  IcUIed  one  Elie  Teal.  Up- 
on tbe  trial  the  defendant  was  convicted  of 
murder,  the  Jury  recommending  that  he  be 
imprisoned  for  life.  A  motion  for  a  new 
trial  was  made  and  overruled. 

Robt.  R.  Forrester,  of  Leesburg,  for  plain- 
tiff In  error.  L.  J.  Blalock,  Acting  Rol.  Gen., 
of  Amerlcus,  Clifford  Walker,  Atty.  Gen., 
and  If.  O.  Bennet,  of  Atlanta,  for  the  State. 

BECK,  J.  (after  stating  the  facts  as  above). 
[1]  The  plaintiff  In  error  contends  that  the 
court  erred  In  not  charging  the  Jury  upon 
the  subject  of  voluntary  manslaughter ;  and 
we  are  convinced,  after  teadlng  the  evidence 
In  the  record,  that  a  charge  upon  that  sub- 
ject was  required,  and  that  the  court  erred 
In  falling  to  Instruct  the  Jury  In   regard 
thereto.      There    la    evidence    tending    to 
show  that  the  decedent  was  at  the  house 
of  one  Joe  Taylor  and  had   brought  with 
him   a   gun.     SV>r   some   reason    which   Is 
not  developed  In  the  evidence,  armed  with 
a  gun  the  decedent  was  pursuing  Taylor, 
the  latter  having  fled  from  him.     The  de- 
fMidant  attempted  to  wrest  the  gun  from 
the  possession  of  the  decedent,  and  there  was 
a  struggle  for  the  possession  of  the  weapon. 
Eyewitnesses  say  that  the  acctised  and  the 
decedent  had  a  "tussle"  over  the  gun.    Dur- 
ing the  tussle,  or  just  at  the  end  of  It,  tbe 
gun  was  fired,  and  a  mortal  wound  was  in- 
flicted upon  Teal,  the  wound  being  located 
In  his  back.    There  was  other  evidence  from 
whldi  the  jury  were  authorised  to  find  that 
the  shooting  was  Intentional.    From  tbe  evi- 
dence the  Jury   might  have  believed,   had 
the  question  been  submitted  to  them,  that 
the  accused  was  trj^ng  to  take  from  the 
decedent  a  weapon  with-  which  the  latter 
was  about  to  commit  a   felonious  assault 
upon  a  third  person,  and  that  the  accused 
was  Justifiable  In  the  attempt  to  take  this 
weapon  and   In   seizing  it,  and  If  he  was 
Justlflable  In  seizing  It,  and  the  decedent  at- 
tempted to  wrest  It  from  the  accused,  when 
tbe  latter  had  It  In  his  grasp,  for  the  pur- 
pose of  preventing  a  felonious  use  of  It,  It 
would  be  a  question  for  the  Jury,  in  consider- 
ing the  character  of  the  struggle  for  the  com- 
plete possession  of  the  weapon,  to  determine 
whether  or  not  the  circumstances  were  such 
as  to  fall  within  that  class  referred  to  In 
the  statute  upon  the  subject  of  voluntary 
manslaughter  as  "other  equivalent  circum- 
stances," and  therefore  were  of  the  char- 
acter to  Justify  the  excitement  of  passion, 
and  to  exclude  all  Idea  of  deliberation  and 
malice.    We  do  not  rule,  as  a  matter  of  law, 
that  If  the  decedent  tried  to  retake  his  gun 
from  the  accused,  who  had  seized  It,  and  that 
under  the  excitement  caused  by  this  act  the 
accused  shot  and  killed  him,  this  would  nec- 
essarily reduce  the  killing  from  murder  to 
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voluntary  manslaughter.  We  merely  rule 
that  it  raises  a  question  for  the  Jury  to 
determine;  and,  that  being  true,  the  jnry 
should  hare  had  appropriate  Instructions  up- 
on the  subject  of  voluntary  manslaughter. 

[2]  2.  The  ruling  made  In  the  second  head- 
note  requires  no  elaboration;  and,  as  the 
case  Is  remanded  for  another  trial,  no  opin- 
ion Is  expressed  as  to  the  sufiSciency  of  the 
evidence  to  authorize  the  verdict. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  GILBERT,  J.,  who  dissents. 

(20  Ga.  App.  617) 

BEDGOOD  V.  FLOYD.    (No.  SeiL) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  25,  1917.) 

(SyUabut  \>v  the  Court.} 
JunoMKHT  «=>342(4)  —  Vacation— Monoira— 

TiMB  OF  FlUCNO. 

This  wag  a  statutory  motion  to  set  aside  a 

Judgment.  Sections  4358,  5958,  Civ.  Code  1910. 
t  is  essential  to  the  validity  of  snch  a  motion 
that  it  affirmatively  appear  that  the  motion  was 
presented  to  the  judge  and  filed  in  term  time.  It 
affirmativdy  appears  that  the  motion  was  pre- 
sented to  the  judge  of  the  superior  court  at 
chambers,  aod  the  bill  of  exceptions  expressly 
80  recites.  Having  been  begun  in  vacation,  the 
proceeding  was  a  nullity,  and  the  Judge  of  the 
superior  court  had  no  authority  to  entertain  the 
motion.  See  Malsby  &  Co.  v.  Studstill,  127  Ga. 
726,  728,  66  S.  E.  988,  a^d  cases  there  cited. 

Error  from  Superior  Court,  Campbell  Coun" 
ty;   O.  W.  Smith,  Judge. 

StatuJtory  motion  by  J.  R.  Bedgood  to  set 
asdde  a  Judgment  in  favor  of  Mrs.  O.  B. 
Floyd  on  dlspossessory  warrant,  etc.  From 
a  Judgment  denying  the  motion,  movant 
brings  error.    Affirmed. 

J.  S.  James  &  J.  R.  Bedgood,  of  Atlanta,  for 
plalntiCr  in  error.  J.  F.  Golightly,  of  Atlanta, 
for  defendant  In  error. 

GEORGE,  J.  The  order  denying  the  mo- 
tion win  be  construed  as  an  order  dismissing 
the  same;  and,  for  the  reason  stated,  the 
Judgment  is  affirmed. 

WADB,  O.  J.,  and  LUKE,  J.,  concur. 


(20  Qa.  App.  <18) 

BEDGOOD  V.   FLOYD.     (No.   8672.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1917.) 

(SyUahii$  ly  th«  Court.) 

MoTToiT  TO  Set  Asidi  Jitdomkwt— Denial. 

This  case  is  controUpd  by  the  decision  in 
Bedgood  v.  Floyd  (No.  8671),  98  S.  E.  218,  this 
day  decided. 

Error  from  Superior  Court,  CTampbell  (3oun- 
ty ;  C.  W.  Smith,  Judge. 

Motion  by  J.  R.  Bedgood  to  set  aside  Judg- 
ment In  favor  of  Mrs.  0.  B,  Floyd  recovered 


on  distress  warrant     Motion  denied,  and 
movant  brings  error.    Affirmed. 

J.  S.  James  &  J.  B.  Bedgood,  of  AOanta, 
for  plaintlfF  in  error.  J.  F.  Golightly,  of 
Atlanta,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE  and  LUKE, 
JJ.,  concur. 

(20    Ga.    App.    618) 
WALLER  V.  BULLARD.    (No.  8676.) 
(Court  of  Appeals  of  Georgia.  Division  No.  JL 
July  25,  1917.) 

(ByVUbui  hv  the  Court.) 

Motion  to  Vacate  JunomRiv-Tna  of  Ftb- 
ina. 
This  case  is  controlled  by  the  decision  in 
Bedgood  V.  Floyd,  93  S.  E.  218,  thU  day  de- 
cided. 

Error  from  Superior  Court,  Campbell  Coun- 
ty :   C.  W.  Smith,  Judge. 

Proceeding  between  W.  A.  Waller  and  Mrs. 
M.  E.  BuUard.  There  was  a  Judgment  tor 
the  latter,  and  the  former  brings  error. 
Judgment  affirmed. 

J.  S.  James  &  J.  R.  Bedgood,  of  Atlanta, 
for  plaintifr  in  error.  J.  F.  Golightly,  of  At- 
lanta, for  defendant  In  error. 

PER  CURIAM.    Judgmmt  affirmed. 

WADE,  0.  J.,  and  GEORGE  and  LDKB, 
JJ.,  concur.  * 

^°'°°°°°"      (20    Oa.    App.     548) 
PIKE  BROS.  LUMBER  CO.  v.  JACKSON. 

(No.  7969.) 

(Court  of  Appeals  of  Georgia,  DivisioB  No.  1. 

July  28, 1917.) 

(Syllabut  by  the  Court  J 

1.  Vkboict— Evidence— SuFFiciENCT. 

The  evidence  sufficiently  supports  the  Ter- 
dict 

2.  Assignments  of  Ebrob— New  Tsiai.. 

Under  the  particular  facts  of  this  case,  there 
is  no  such  substantial  merit  in  any  of  the  as- 
signments of  error  in  the  bill  of  exceptions  or  in 
the  motion  for  a  new  trial  as  wonld  require  the 
grant  of  a  new  trial. 

Error  from  Caty  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Action  between  the  Pike  Bros.  Lomber  Com- 
pany and  W.  P.  Jackson.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

A.  H.  Thompson  and  E.  T.  Moon,  both  of 
La  Grange,  for  plaintiff  in  error.  HUl  & 
Wright,  of  Atlanta,  and  Hatton  Lovejoy,  of 
La  Grange,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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(20   Oa.    App.    58ey 

BRYANT  T.  BUBERTON  &  B.  BY.  CO.  et  aL 

(No.  8839.) 

(Conrt  of  Appeals  of  Georgia,  Division  Na  2. 

July  23,  1917.) 

fSyllabut  by  the  Court.) 

1.  JuDOKENT  €=»379(1)— Vacation— Right. 

In  order  for  a  defendant  to  set  aside  a  ver- 
dict and  judgmoDt  on  account  of  illness  of  a 
member  of  his  family,  he  must  not  only  show 
to  the  court  that  he  had  a  meritorious  defense 
to  the  action,  but  must  go  further  and  show 
the  facts  upon  which  such  defense  is  based,  so 
that  the  court  can  determine  for  itself,  whether, 
if  the  verdict  and  judgment  were  set  aside, 
the  verdict  might  be  different  on  another  trial. 

2.  Attobney  and  Olibnt  $=386— Acthobxtt 
o»  Attobnkt— Stipulations. 

lAn  attorney  employed  in  two  different  suits, 
but  involving  the  same  issues,  and  the  different 
interests  of  nis  clients  being  of  the  same  char- 
acter in  each,  may  stipulate  that  the  trial  of 
one  may  detennlne  the  issues  in  the  other." 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Petition  by  Z.  T.  Bryant  against  the  Elber- 
t<Mi  &  Eastern  Railway  Company  and  others, 
to  vacate  a  judgment.  There  was  a  Judgment 
deoying  the  petition,  and  i>etitloncr  brings 
error.    Affirmed. 

Z.  T.  Bryant  filed  a  petition  In  which  he 
prayed  that  a  certain  Judgment  against  him 
in  favor  of  the  Elbertoh  &  Eastern  Railway 
Company  be  "vacated  and  set  aside"  because 
of  the  following  facts:  At  the  appearance 
term  of  the  court  In  whldi  the  original  case 
was  pending  defendant,  by  his  attorneys  of 
record,  filed  his  plea  and  answer,  In  which 
be  denied  all  counts  of.  plaintiff's  suit  and  de- 
manded a  trial  by  Jury  on  the  Issues  in- 
volved; that  he  was  not  present  when  said 
case  was  called  for  trial,  his  attorney  hav- 
ing t(dd  him  that  his  case  would  not  be  tried ; 
that  in  his  absence,  and  without  his  consent, 
his  attorneys  .agreed  for  a  Jury  to  find  a  ver- 
dict against  him,  and  agreed  that  his  case 
sboold  take  the  direction  of  a  similar  suit 
priding  In  said  court  which  It  was  expected 
would  be  carried  to  a  higher  court  as  a  iest 
case;  that  the  said  agreement  as  entered 
Into  by  his  attorneys  was  beyond  their  au- 
thority; thalt  said  test  case,  which  it  was 
tntoided  should  be  carried  to  a  higher  court, 
was  "dn^ped  as  soon  as  Judgment  was  ren- 
dered In  the  lower  court";  that  he  bad 
a.  good  and  valid  defense  to  said  suit,  and 
that  as  soon  as  he  learned  of  said  Judgment 
and  execution  against  him  he  took  steps  to 
bave  same  set  adde.  The  Elberton  ft  East- 
em  Railway  Company  answered,  admitting 
that  a  verdict  was  rendered  and  Judgment 
entered  against  petitioner  as  alleged,  and 
alleging  that  the  same  was  done  under  a 
wrlttten  agreement  that  the  case  of  petitioner 
should  abide  the  result  of  a  test  case  pending 
in  said  court ;  that  Judgment  was  rendered 
against  the  defendant  In  the  test  case,  and 
the  defendant  in  that  case  "having  taken  his 


case  to  the  Court  of  Appeals  of  Georgia,  for 
some  neason  unknown  to  this  defendant,  dis- 
missed the  same  without  any  request  on  the 
part  of  this  defendant,  and  without  any  con- 
sideration fiowlng  from  this  defendant,"  and 
that  It  is  proceeding,  in  the  instant  case  un- 
der Its  Judgment  and  by  reason  of  said  agree- 
ment, which  agreement  was  made  by  the  at- 
torneys of  record  for  petitioner,  who,  "under 
the  laws  of  Georgia,  in  view  of  the  facts, 
had  authority  to  make  said  agreement,  and 
cannot  now  avoid  the  results  to  him  of  the 
same."  The  court  overruled  the  motion  to 
set  the  Judgment  aside,  and  the  defendant 
excepted. 

Clement  E.  Sutton,  of  Washington,  6a., 
for  plaintiff  In  error.  W.  A.  Slaton,  of  Wash- 
ington, Ga.,  for  defendants  In  error. 

BLOODWORTH,  J.  (after  stating  the  facta 
as  above).  [1]  1.  On  the  trial  of  this  motion 
to  set  aside  the  verdict  the  plalutlff,  O.  T. 
Bryant,  testified  as  follows: 

"I  employed  Messrs.  Colley  &  Colley,  of 
Washington,  Ga.,  to  represent  me  in  the  case, 
and  they  filed  an  answer  for  me.  I  told  them  I 
wanted  a  trial  by  a  jury,  and  they  asked  for 
one  ill  their  pleadings.  -  Th^  case  bung  up  in 
court  for  some  time.  I  came  to  court  regularly 
every  term,  expecting  it  to  be  tried.  In  Septem- 
ber, 1915,  on  Eirst  Monday  t>eing  court  day,  I 
had  a  daughter  seriously  ill  at  the  point  of 
death.  My  son  and  me  both  had  a  case  in 
court.  I  left  him  at  home  in  charge  of  my 
daughter,  and  to  wait  on  the  two  physicians 
there,  and  came  to  town  to  court.  I  found 
that  court  did  not  open  until  10  o'clodc  a.  m., 
and  so  about  9.30  a.  m.  I  saw  my  lawyer,  Mr. 
Colley.  1  explained  to  him  that  I  had  a  daugh- 
ter at  home  seriously  ill,  and  to  see  the  judge 
and  get  me  and  my  son  excused.  He  advised  me 
to  go  back  home,  as  I  would  be  certainly  excused 
under  the  circumstances,  and  he  promised  to 
look  out  for  the  case  and  get  it  put  off.  I  told 
him  I  wanted  a  trial  by  jury  all  the  time,  and 
never  consented  for  anything  else." 

Witness  further  testified: 

"As  soon  as  the  Wansley  Case  (the  test  case) 
was  settled,  the  railroad  company  notified  me 
that  they  had  an  execution  against  me.  I  im- 
mediately went  to  see  my  lawyer  about  it.  Mr, 
Colley  was  disqualified  by  his  agreement  with 
the  railroad  company  made  in  September,  and 
I  employed  Mr.  O.  E.  Sutton,  who  brought  this 
motion  to  vacate  the  judgment.  Mr.  Sutton 
obtained  leave  of  absence  from  Judge  Wynne  of 
the  city  court  until  this  fall,  and  this  accounts 
for  the  delay  in  bringing  the  motion  to  vacate 
the  Judgment." 

In  the  case  of  Phillips  r.  Taber,  83  Ga.  571, 
572,  10  S.  E.  270,  272,  the  foUowlng  rule  Is 
laid  down: 

"In  order  for  a  defendant  to  set  aside  a  ver- 
dict and  judgment  on  the  ground  of  his  absence 
for  providential  cause,  he  must  not  only  show 
that  he  was  sick  and  unable  to  attend  the  court, 
and  unable  to  give  the  court  notice  of  his  condi- 
tion, but  he  must  go  further  and  show  to  the 
court  that  he  had  a  meritorious  defense  to  the 
action,  and  show  by  his  affidavit,  or  the  affidavits 
of  others,  such  facts  as  would  render  it  improb- 
able, or  at  least  doubtful,  that  the  plaintiff 
would  be  entitled  to  recover.  It  is  not  enough 
for  him  to  swear  that  he  has  a  meritorious  de- 
fense to  the  action,  without  going  further  and 
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showing  the  facts  upon  which  such  defense  is 
based,  so  that  the  court  can  determine  for  itself 
whether,  if  the  verdict  and  jndgment  were  set 
aside,  the  result  might  be  di&erent  on  the  next 
trial,  because  it  would  be  useless  to  set  aside  a 
verdict  and  go  through  another  trial  to  have 
the  same  verdict  rendered  by  the  jury.  Beall 
v.  Marietta  Paper  Mill  Co.,  45  Ga.  28;  Pryor 
V.American  T.&B.Co.,16  Ga. App. 822(3), 830 
[84  S.  E.  312];  Philip  Carey  Co.  v.  Sheppard, 
91  S.  B.  444(3);  Cheney  v.  Walton,  46  Ga.  432; 
Massey  v.  Allen,  48  Ga.  21;  Peacock  v.  Uary, 
52  Ga.  3S8;  Lumpkin  v.  Reepess,  68  Ga.  W2; 
PerriU  v.  Marks,  70  Ga,  21." 

This  rule  is  quoted  with  approval  to  fhe 
case  of  Jewell  v.  Martin,  121  Ga.  826,  48  S. 
E.  929,  where  It  Is  said,  "The  facta  constlttit- 
ing  such  defense  must  be  set  forth  distinct- 
ly." In  the  instant  case  the  proof  of  peti- 
tioner did  not  measure  up  to  the  require- 
ments of  the  above  rule;  he  did  not  show 
"such  facts  as  would  render  It  improbable, 
or  at  least  doubtful,  that  the  plaintiff  would 
be  entitled  to  recover";  nor  was  there  any 
evidence  "showing  the  facts  upon  which  such 
defense  Is  based,  so  that  the  court  could  de- 
termine for  Itself  whether,  If  the  verdict  and 
Judgment  were  set  aside,  the  result  might  be 
different  on  the  next  trial." 

[21  2.  Section  4965  of  the  Civil  Code  of 
1910,  relating  to  attorneys  at  law,  Is  as  fol- 
lows: 

"They  have  authority  to  bind  their  clients 
te  any  action  or  proceeding,  by  any  agreement 
in  relation  to  the  cause,  made  in  writing,  and  in 
signing  judgments,  entering  appeals  and  by  an 
entry  of  such  matters,  when  permissible,  on  the 
dockets  of  the  court;  but  they  cannot  take  af- 
fidavits required  of  their  cliente,  unless  specially 
permitted  by  law." 

In  the  Instant  case  Bryant  Insists  that  his 
attorney  acted  against  his  expressed  desires 
and  in  his  absence.  In  Adkins .  v.  Bryant, 
133  Ga.  465,  66  S.  E.  21,  134  Am.  St  Repu 
311,  the  first  headnote  is  as  follows: 

"A  verdict  and  Judgment  rendered  with  the 
consent  of  counsel  is  binding  upon  the  client, 
in  the  absence  of  fraud  and  collusion  upon  the 
part  of  the  counsel  with  whose  consent  such 
verdict  and  judgment  is  rendered." 

In  Williams  v.  Simmons,  79  Ga.  654,  7  8. 
B.  135,  Chief  Justice  Bleckley  said: 

"When  a  suitor  comes  into  court,  competent 
to  select  counsel,  and  does  select  counsel,  no 
matter  who  the  suitor  may  be,  or  how  much 
married,  the  counsel  is  there  for  the  purpose 
of  representing  the  client,  and  whatever  the 
counsel  assents  to  the  client  assents  to.  There 
is  full  power  on  the  part  of  the  counsel  to  rep- 
resent the  client,  and  it  is  Just  the  same  as  if 
the  client  were  there  in  person ;  and  it  is  no 
answer  to  a  decree,  a  solemn  judgment  of  a 
court,  for  the  client  to  come  in  and  say  that  the 
counsel  misrepresented  the  client's  interests,  or 
did  not  represent  the  client's  wishes.  Let  the 
client  see  that  the  counsel  conforms  to  instruc- 
tions, and  if  there  is  any  injury  by  failure  to 
do  it,  let  the  counsel  answer  for  it,  and  not  the 
other  party." 

In  the  case  of  Chapman  v.  Chattooga  Oil 
Mill  Co.,  90  S.  E.  713,  the  Supreihe  Court  of 
Georgia  said: 


"In  an  action  upon  a  promissory  note  the 
defendant  filed  a  plea,  but  omitted  to  swear  to 
it  At  a  term  subsequent  to  the  trial  term,  the 
defendant  being  absent,  the  plea  was  stricken, 
and  Judgment  was  rendered  for  the  plaintiff. 
Twelve  days  after  the  court  had  adjourned  for 
the  term  the  defendant  filed  a  motion  to  sec 
aside  the  judgment  and  to  reinstate  the  case. 
In  the  motion  it  was  alleged  that  the  defendant 
had  employed  an  attorney  to  represent  him,  that 
he  iiad  been  informed  by  his  attorney  that  his 
presence  would  not  be  necessary,  and,  being  so 
advised,  he  did  not  attend  court  on  account 
of  the  illness  of  his  wife,  and  that  the  attorney 
neglected  the  case  and  did  not  appear  and  rep- 
resent the  defendant  at  the  trial.  The  prayer 
was  that  the  Judgment  be  set  aside,  that  he  be 
allowed  to  swear  to  his  plea,  and  that  the  cose 
be  reinstated  upon  the  docket  for  trial  Held, 
that  the  motion  was  properly  overruled." 

In  the  case  of  the  Commercial  Union  A3- 
surance  Co.  r.  Chattahoochee  Lumber  Co., 
130  Ga.  191,  60  S.  E.  564.  the  first  taeadnote  la 
as  follows: 

"An  attorney  employed  in  two  different  suits 
against  different  parties,  but  involving  the  same 
issues,  and  tiie  interest  of  his  clients  being  of 
the  same  character  in  each,  may  stipulate  that 
the  trial  of  one  shall  determine  the  issues  in  the 
other." 

In  the  case  of  Jarrett  v.  McLaughlin,  123 
Ga.  256,  61  S.  E.  329,  it  appears  that  all  the 
claimants  were  represented  by  the  same 
counsel,  and  they  agreed  with  the  plaintiff  In 
fl.  fa.  that  one  only  of  the  claim  cases  should 
be  tried,  and  the  other  should  abide  Its  re- 
sult The  Supreme  Court  held  the  parties  to 
this  agreement,  saying: 

"The  plaintiff  in  error  voluntarily  chose  to 
consent  that  his  case  should  abide  the  result 
of  that  brought  to  trial  and  final  Judgment, 
whatever  that  result  might  be  or  however  er- 
roneously or  through  whatever  misfortune  it 
might  be  reached;  and  therefore  he  stands  in 
no  better  position  than  does  the  losing  party 
to  that  case,  as  to  whom  the  Judgment  therein 
is  certainly  final." 

The  attorneys  employed  by  petitioner  bal- 
ing agreed  in  the  original  case  to  abide  the 
final  result  of  the  Wansley  Case,  he  is  bound 
by  the  result  of  that  case,  whatever  that  may 
have  been.  As  when  a  woman  marries  a  man 
shQ  takes  him  "for  better  or  for  worse,"  so 
when  the  agreement  was  entered  into  to  abide 
the  result  In  the  Wansley  Case,  defendant 
and  his  counsel  took  all  chahces  of  what  that 
result  might  be.  Counsel  for  plalntUF  In  er- 
ror Insists  that,  his  client  never  having  con- 
sented to  the  agreement  made,  and  it  being 
in  violation  of  his  express  consideration,  the 
rule  in  Longman  ft  Martlnes  v.  Bradford,  108 
Ga.  672,  33  S.  E.  916,  should  apply.  Exam- 
ination of  that  case  will  show  that  the  at- 
torneys who  made  their  client  a  party  to 
the  litigation  were  neither  expressly  nor  im- 
pliedly authorized  to  do  so. 

Jndgment  affirmed. 

BROTLBS,  P.  Jn  and  JENKINS,  J„  cod> 
cur. 
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(20  Ga.   App.    STO) 

BLOODWORTH  et  el.  t.  WOODWABD. 

(No.  8158.) 

(Court  <tf  Appeals  of  Geor^a,  Division  Na  2. 

Joiy  28,  1917.) 

CiJyUa&tM  iy  <ftc  Court.) 
CoBPOBATioKa  $=>121(9)  —  Sau  or  Stock  — 

ETIDKRCB— Ck)NSIDSBATION. 

The  plea  of  failure  of  consideration  was  snp- 
ported  br  evidence,  from  which  it  appeared  that 
the  consideration  of  the  note  sued  on  was  a  cer- 
tain number  of  shares  of  stock,  which  was  never 
delivered,  and  that  the  contract  between  the 
original  parties  to  the  note  was  rescinded;  and 
the  evidence  authorized  a  finding  that  the  plain- 
tiff (to  whom  the  note  had  been  transferred  un- 
der an  agreement  that  when  paid  he  was  to 
fumirii  that  amount  of  stock  to  the  part;  from 
whom  he  obtained  the  note)  was  not  a  bona  fide 
holder  without  notice.  Under  the  evidence  the 
court  erred  in  directing  a  verdict  for  the  plain- 
titr. 

Error  from  Superior  Court,  Baldwin  Ooun- 
tj;  J.  B.  Park,  Judge. 

Action  by  Dsvld  Woodward  against  J.  O. 
Bloodworth  and  others.  Tbere  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Beversed. 

Sibley  &  Sibley  and  Uvlngston  Kenan,  all 
of  MlUedgevllle,  for  plaintiffs  In  error.  Allen 
*  Pottle,  at  MlUedgeville,  for  defendant  In 
error. 

JBENKINS,  J.  It  appears,  from  the  evi- 
dence, that  the  note  sued  on  was  given  by 
Bloodworth  to  Lawrence  for  the  purchase  of 
certain  stock  In  a  corporation  whose  stock 
Lawrence  was  then  engaged  in  selling. 
Lawrence  assigned  the  note  to  Stewart,  who 
was  also  engaged  In  selling  stock  of  the  cor^ 
poratioo.  Stewart  Indorsed  and  delivered 
over  the  note  to  Woodward,  the  plaintiff  In 
this  salt,  who  was  an  officer  of  the  corpora- 
tion, and  vas  then  the  owner  of  such  an 
amount  of  Its  stock  as  was  contemplated  by 
the  purchase.  Woodward,  upon  the  transfer 
of  the  note  to  him,  indorsed  the  stock  to  Stew- 
art, who  immediately  and  as  a  part  of  the 
same  transaction  reassigned  It  to  Woodward, 
under  the  fbllowlng  written  nndentanding: 

"I  am  handing  vou  herewith  certificate  num- 
ber 263  tar  160  shares  of  the  capital  stock  of 
the  Universal  Ice  Co.,  and  indorsed  in  blank  by 
me.  It  is  understood  that  you  are  to  hold 
this  certificate  as  security,  against  the  notes 
of  J.  O.  Bloodworth,  and,  in  the  event  Mr. 
Bloodworth  does  not  pay  the  notes,  you  are  to 
keep  this  certificate  and  turn  the  notes  over  to 
ne;  or.  If  you  so  elect,  you  may  have  the 
privilege  ot  forcing  collection  of  the  notes:  in 
which  event  you  will  turn  the  certificate  back 
to  me." 

In  defense  to  the  suit  by  Woodward,  Blood- 
worth, as  principal,  and  Lawrence,  as  In- 
dorser,  admitted  the  execution  of  the  note, 
and  pleaded  failure  of  consideration,  in  that 
the  stock  bad  never  been  delivered,  and  also 
that  the  contract  of  purchase  between  Blood- 
worth and  Lawrence  bad  been  rescinded.  It 
was  further  pleaded  that  Woodward  was  not 
a  bona  fide  holder  of  the  note;  that  Lawrence 


was  simply  a  bailee  of  the  note,  with  author- 
ity to  hold  it  until  delivery  of  the  stock,  and 
that  Stewart  and  Woodward  had  knowledge 
of  this  fact.  There  was  evidence  going  to 
show  the  subsequent  rescission  between  Blood- . 
worth  and  Lawrence,  and  also  that  the  stock 
had  not  been  delivered  to  Bloodworth.  The 
trial  judge,  treating  Woodward  as  a  bona  fide 
bolder  of  the  note,  directed  a  verdict  for  the 
Idalatlfl,  in  the  amount  of  the  prlnc^al,  in- 
terest, and  attorney's  fees  sued  for. 

It  Is  contended  by  the  defendants  that  the 
plalntUf  should  not  be  treated  as  a  bona  fide 
purchaser  of  the  note,  for  the  following  rea- 
son: 

(1)  Because  he  had  actual  notice  of  the  tbct 
that  the  stock  had  not  been  delivered  to 
Bloodworth.  Stewart,  testifying  for  the  de- 
fendants, said: 

"Mr.  Woodward  transferred  to  me  this  stock, 
and  I  transferred  it  back  to  him,  and  he  was 
to  keep  it  with  the  understanding  that  when 
these  notes  wer«  paid  be  was  to  d^ver  this 
stock  to  me  to  be  delivered  to  Bloodworth." 

Also: 

"Mr.  Woodward  then  had  notice,  at  the  time 
this  letter  was  written,  and  there  was  to  be  no 
sale  of  the  stock  by  bim  and  no  absolute  lia- 
bility on  his  part  unless  Bloodworth  paid  these 
notes.  He  was  going  to  sell  the  stock,  and  was 
to  part  with  it  when  the  notes  were  paid. 
Then,  at  the  time  I  turned  it  over  to  him,  he 
knew  it  was  for  stock  that  had  not  been  paid 
for  and  had  not  been  delivered  to  Bloodworth." 

(2)  Because  the  evidence  shows  that  the 
plaintiff  paid  no  value  for  the  note  so  as- 
signed to  hUn.  The  evidence  of  Stewart 
along  this  line  was  as  follows: 

"I  did  not  consider  that  Woodward  got  the 
title  to  these  notes.  I  indorsed  them  to  him 
and  delivered  them  to  him.  The  agreement  was 
that  he  should  take  these  notes,  and,  if  they 
were  paid,  then  he  was  to  deliver  this  150 
shares  of  stock ;  and  if  the  notes  were  not  paid, 
then  he  was  not  to  deliver  the  stodc." 

This  witness  further  testified  as  follows: 
"He  [Woodward]  was  going  to  sell  the  stock 
and  was  to  part  with  it  when  the  notes  were 

Said.  Then,  at  the  time  I  turned  it  over  to 
im,  be  knew  it  was  for  stock  that  bad  not  been 
paid  for  and  bad  not  been  delivered  to  Blood- 
worth. I  never  beard  of  him  delivering  the 
stock  to  Bloodworth;  he  never  did  it  ttuougb 
me." 

(3)  Because,  under  the  terms  of  the  written 
agreement  already  quoted,  whereby  the  note 
was  assigned  to  Woodward  and  the  stock  re- 
assigned to  him,  the  purchase  of  the  note 
was  not  fully  consummated  until  after  the 
note  became  due,  and  therefore  the  purchaser 
of  the  note  occupied  the  same  position,  rela- 
tively to  the  rights  of  Bloodworth,  that  he 
would  have  occupied  had  the  note  been  de- 
livered after  its  maturity. 

(4)  Because  the  circumstances  nnder  which 
the  purchase  of  the  notes  was  made  by  Wood- 
ward were  sufficient  to  put  a  reasonable  man 
on  inquiry  as  to  the  probable  defenses  there- 
to; and  the  defendants  contend  that  this 
was  a  question  which  should  have  been  deter- 
mined by  the  Jury. 

On  the  other  hand,  the  plaintiff  contends 
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that  at  tbe  time  of  his  purchase  of  the  note 
there  was  nothing  to  disclose  or  suggest  to 
him  any  defense  thereto,  and  that  under  the 
terms  of  the  transfer  be  became  charged  with 
the  absolute  legal  obligation  to  deliver  the 
stock  to  Stewart  on  payment  of  the  note,  and 
that  until  then  he  held  the  stock  merely  as 
security  for  its  payment,  and  that,  since  the 
stock  at  that  time  had  a  value,  he  would,  In 
consequence  of  such  obligation,  properly  oc- 
'  cupy  the  iiosltlon  of  a  bona  flde  purchaser  of 
the  note.  He  contends  that  there  was  an 
actual  sale  and  delivery  of  the  stock  by  him- 
self to  Bloodworth,  through  Stewart,  and 
that  his  subsequent  holding  of  the  same  as 
security  only  could  not  affect  his  position  as 
a  bona  fide  purchaser  of  tbe  note. 

1.  It  is  manifest,  from  the  portions  of  the 
evidence  we  have  quoted,  that  the  plaintiff 
was  necessarily  aware,  when  he  took  the 
note,  that  the  consideration  therefor  was  the 
purchase  by  Bloodworth  of  the  corporate 
stock  mentioned,  that  this  stock  had  not  in 
fact  been  delivered,  and  that  his  own  6t0(^ 
In  the  corporation  was  Intended,  under  bis 
agreement  with  Stewart,  to  supply  tbe  8(de 
consideration  of  the  note.  While  the  defend- 
ants. In  their  pleas,  clearly  imply  that  the 
Intention  of  the  original  agreement  was  the 
purdiase  of  new  or  treasury  stock  (since  It  Is 
denied  that  the  same  had  ever  been  "issued" 
or  delivered  in  accordance  with  the  contract 
of  purchase),  still  it  does  not  appear  that  the 
defendants  offered  to  show  by  the  testimonj' 
that  such  was  the  case,  and  that  the  holder 
bad  such  knowledge.  If  such  had  been  done, 
we  can  see  bow  no  compliance  with  the  con- 
tract could  be  claimed  upon  the  ground  that 
a  transferee  of  the  note  offered  stock  whldi 
had  already  been  Issued  and  taken,  since  It 
is  presumably  possible  that  Bloodworth 
might  have  desired  to  BUbscribe  because  Of 
the  very  fact  that  Woodward  was  a  stock- 
holder; and,  furthermore,  the  issuance  and 
sale  of  additional  stock  by  tbe  corporation 
might.  In  bis  estimation,  have  enhanced  the 
value  of  the  whole,  and  this  might  have  en- 
tered Into  his  willingness  to  buy.  Therefore 
the  question,  as  we  see  it,  resolves  itself  into 
the  question  whether  or  not  the  delivery  of 
such  stock  by  Woodward,  to  the  first  trans- 
feree of  the  note,  Stewart,  is  equivalent  to  a 
delivery  or  offer  of  delivery  to  Bloodworth. 
The  defendants,  in  their  pleas,  deny  knowl- 
edge of  the  fact  that  Woodward  bad  obtained 
possession  of  tbe  note  prior  to  suit  thereon, 
and  therefore  claim  ignorance  of  such  trans- 
fer of  tbe  stock  by  Stewart.  There  appears, 
however,  no  testimony  In  the  record  substan- 
tiating this  claim.  It  does  appear,  however, 
that  Woodward  knew  frmn  the  beginning  that 
the  delivery  of  his  stock  was  to  constitute 
the  sole  consideration  of  the  note,  and  It  is 
not  disputed  that  a  subsequent  rescission  of 
tbe  contract  of  purchase  and  sale  was  had 
between  Bloodworth  and  Lawrence,  the  origi- 
nal contracting  parties.  After  it  was  clearly 
made  to  appear  that,  so  far  as  the  original 


contracting  parties  were  concerned,  there  was 
a  rescission,  and  that  when  the  transfer  of 
the  notes  was  taken  by  Woodward  he  knew 
that  his  own  stock  was  to  supply  tbe  sole 
consideration  of  the  note,  was  It  not  Incum- 
bent on  him  to  show  at  the  trial  that  the  de- 
fendants knew  that  he  stood  ready  to  supply 
the  consideration  which  constituted  the  only 
basis  of  the  note? 

It  Is  a  well-settled  principle  of  law  that 
knowledge  on  the  part  of  a  bona  flde  holdei 
of  a  negotiable  note  that  it  was  given  In  con- 
sideration of  an  executory  contract  or  agree- 
ment of  the  payee,  even  though  the  considera- 
tion may  be  expressed  in  the  instrument  it- 
self, will  not  deprive  the  indorsee  of  the 
character  of  a  bona  flde  holder,  and  unless  he 
had  additional  notice  of  tbe  breadi  of  such 
agreement  by  the  payee,  and  It  has  been 
often  held  that  such  a  transferee  is  not  bound 
to  make  inquiry  as  to  whether  or  not  there 
has  been  such  a  failure.  Bank  of  Commerce 
r.  Barrett,  Carter  &  Co.,  38  6a.  126,  95  Am. 
Dec.  384;  Post,  Martin  &  Co.  v.  Abbeville  & 
Waycross  Railroad  Co.,  99  Ga.  232,  25  S.  EI. 
406 ;  Citizens'  Bank  of  VidaUa  v.  Greene,  12 
6a.  App.  49,  76  S.  E.  795 ;  Simmons  v.  Coun- 
cil, 5  6a.  App.  386,  63  S.  E.  238;  Bro(ri»  T. 
Floyd.  12  Ga.  App.  530,  77  S.  E.  877;  Fryer 
V.  State,  12  Ga.  App.  534,  77  S.  E.  830;  Mc- 
Millan V.  First  National  Bank  of  Valdosta, 
13  Ga.  App.  23,  78  S.  E.  734;  Hudson  v.  Best, 
104  Ga.  131,  30  S.  E.  688 ;  3  B.  C  L.  p.  1067, 
I  273.  Still,  In  tbe  present  case,  Irrespective 
of  the  subsequent  rescission  between  Blood- 
worth and  Lawrence,  Woodward  not  only 
knew  that  tbe  consideration  of  the  note  'was 
the  purchase  of  tbe  corporate  stock,  which 
had  not  been  delivered,  but  be  bad  further 
notice  that  Lawrence  would  not  complete 
the  terms  of  the  sale  by  supplying  tbe  con- 
sideration thereof.  It  is  also  true  that  if 
there  had  been  no  rescission  between  the 
original  parties,  and  if  this  were  a  contest 
between  Bloodworth  and  Lawrence  tbem- 
•selves,  if  the  agreement  t)etween  them  'was 
silent  as  to  when  the  certificates  were  to  be 
delivered,  the  law  would  presume  that  this 
would  be  done  on  payment  of  the  note ;  and 
It  would  be  no  defense  to  such  a  suit  that  no 
tender  of  tbe  stock  was  made  prior  to  the 
maturity  of  tbe  note.  Moore  v.  Garland,  78 
Ga.  764,  3  S.  E.  654;  Prontaut  v.  Lorlck  & 
Co.,  17  Ga.  App.  495,  87  S.  E.  716. 

However,  under  the  record  In  this  case,  we 
must  assume  that  Bloodworth,  subsequent  to 
the  rescission,  considered  that  he  was  no 
longer  liable  on  the  note ;  and  it  appears  that 
Woodward  waited  more  than  four  months 
after  its  maturity  before  bringing  suit  there- 
on. Tbe  first  disclosure  of  any  claim  of  lia- 
bility on  tbe  note  appears  to  be  the  notice  ot 
liability  for  attorney's  fees,  served  on  defend- 
ants by  attorneys  for  the  Woodward  Lumber 
Company  nearly  four  months  subsequent  to 
Its  maturity.  If  Woodward,  as  the  ultimate 
transferee  and  owner  of  the  note,  had  the 
right  to  substitute  himself  as  tbe  proper  per- 
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son  to  supply  tlie  consideration  of  the  note, 
which  he  knew  had  otherwise  failed,  It  wonld 
aeem  that  It  waa  at  least  incumbent  upon 
him  to  show  that  he  had  supplied,  or  stood 
ready,  able,  and  willing  to  supply,  the  con- 
sideration called  for,  and  within  the  time 
embraced  by  the  contract  of  purchase:  The 
fttct  tliat  the  sto<^  might  become  worthless 
or  deteriorate  in  value,  as  in  fact  appears 
to  have  happened  in  this  case,  is  sufficient 
reason  why  the  purchaser  of  the  note,  with 
the  noUce  herein  set  forth,  should  have  com- 
plied with  this  obligation  on  his  part  within 
the  period  contemplated  by  the  terms  of  the 
sale.  The  fact  that  Woodward,  without  the 
knowledge  of  Bloodworth,  may  have  uncondi- 
tionally obligated  himself  to  Stewart,  who 
-was  himself  only  a  transferee,  to  deliver  the 
ntotlk.  to  the  latter  on  payment  of  the  note 
by  Bloodworth  would  not  constitute  delivery 
to  Bloodworth  or  charge  him  with  notice  of 
Woodward's  readiness  so  to  do.  For  these 
reasons,  we  think  it  was  error  to  direct  a 
verdict  In  favor  of  the  plaintiff. 
Judgment  reversed. 

BROYIiES,     P.     J.,     concurs.       BLOOD- 
WORTH, J.,  disqualified. 


(20    Oa.    App.    569) 

MARTIN  T.  MOORB.     (No.  8292.) 

(Ooort  of  Appeals  of  Georg:ia,  Division  No.  1. 

July  28,  1917.     Retieanog  Denied 

Aug.  2,  1917.) 

(BvtUibui  by  the  Court.) 

1.   CSBTIORABI  «=»70(8)— Rkvikw— FiNMSa. 

This  was  a  petition  for  certiorari  to  re- 
view a  judgment  of  the  court  of  ordinary,  de- 
clining to  remove  the  guardian  of  a  minor 
child  upon  the  alleged  ground  that  another  per- 
■on  (the  plaintiff)  had  previously  been  appointed 
and  had  duly  qualified  as  such  guardian.  The 
answer  of  the  ordinary  distinctly  asserted  that 
no  record  showing  the  previous  appointment  of 
tb«  plaintiff  as  ^ardian,  or  her  qualification 
nnder  such  appointment,  was  tendered  in  evi- 
dence on  the  trial  of  the  issue  before  him.  The 
jury  found  against  the  plaintiff's  traverse  to 
this  part  of  the  answer;  and  their  finding  was 
conclusive  <«  the  question  of  fact. 

Z.  CeBTIOBABI     $=3<H<1)     —     GUABOIAN     AND 

Wabd  €=>K— Appointmbnt— Removait-Rb- 

VIEW — DiNIAI/— PBOPMKTT. 

The  court  did  not  err  in  declining  to  give 
to  the  jury  the  lengthy  requested  charge  sub- 
mitted in  writing.  'The  fact  that  counsel  repre- 
senting tho  guardian  resisting  removal  did  not 
at  the  trial  before  the  ordinary  raise  the  point 
that  the  idaintiff  had  failed  to  show  her  appoint- 
ment and  qualification  as  guardian  did  not  pre- 
vent the  ordinary  from  rendering  a  judgment 
adverse  to  the  plaintiff,  on  account  of  her  fail- 
nrc  to  establish  by  proof  necessary  averments, 
nor  did  it  thereafter  estop  the  defendant  from 
urging  in  the  superior  court,  as  a  reason  why 
the  judgment  of  the  ordinary  was  correct,  the 
defendant's  failure  to  carry  successfully  the  bur- 
den of  proof,  by  evidence  in  support  of  all  es- 
sential aUegations.  The  requested  charge  in- 
cluded an  Instruction  to  the  contrary  of  this  rul- 
ing, and  besides  was  argumentative,  and  in 
fa(^  would  hnve  nmonnted  to  a  direction  of  a 
verdict  on  the  issue  raised  by  tho  traverse. 


(a)  It  was  not  a  question  of  latitude  as  to 
testimony  not  strictly  admissible,  but  which 
might  nevertheless  be  considered  in  the  absence 
of  objection,  but  there  was  simply  a  lack  of  the 
necessary  proof  to  establish  the  plaintiff's  case. 
The  plaintiff  in  certiorari  attacked  the  judg- 
ment of  the  ordinary  as  being  contrary  to  the 
evidence,  and  the  answer  of  the  ordinal?  (sus- 
tained by  the  jury  on  the  issue  raised  by  a 
traverse)  showed  that  at  the  trial  there  was  a 
lack  of  proof  to  support  any  other  judgment 
than  that  rendered.  The  jud<mient  being  risht 
under  the  evidence,  or  on  account  of  the  Tack  of 
evidence,  it  is  entirely  Immaterial  whether  coun- 
sel for  the  defendant  failed  to  point  out  the 
deficiency  at  the  trial  or  before  the  judgment 
was  rendered,  nor  did  their  insistence  on  such 
deficiency  when  the  certiorari  reviewinp  tho 
judgment  was  argued  amount  to  the  raising  of 
a  new  point  for  the  first  time  in  a  reviewing 
court 

3.  Deniai,  op  Cbbtiokabi— FBOParETT. 

The  court  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Snperlor  Oonrt,  Emanuel  Coun- 
ty;  R,  N.  Hardeman,  Judga 

Petition  by  Edler  Martin,  gnardlan,  etc., 
against  8.  S.  Mooie,  guardian,  etc.,  begun  In 
the  Court  of  OrdinAry.  The  petition  oelng 
overruled,  and  certiorari  being  denied,  peti- 
tioner brings  error.    Affirmed. 

Twiggs  &  Gazan,  of  Savannah,  for  plaln- 
titr  in  error.  Saffold  &  Jordan  and  Walter 
F.  Grey,  all  of  Swalnsboro^  for  defendant 
in  error. 

WADE,  G.  J.   Judgment  affirmed. 

GEORGE  and  LTJKEl,  JJ.,  concur. 


(K   Oa.  App.  eOO) 

MAYOR,  BTC.,  OP  WASHINGTON  T. 

HARRIS.  (No.  8054.) 

(Court  of  Appeals  of  Oeor^a,  Division  No.  1. 

July  25,  1917.) 

(Syttabui  hv  the  Court.)  * 

New  Tbiai.  «=»70— Right  to. 

The  Supreme  Court,  in  Mayor  and  Coun- 
cil of  Washington  v.  Harris,  144  Ga.  102,  86 
S.  E.  220,  held  that  the  petition  in  this  case  set 
out  a  good  cause  of  action;  the  jury  were  au- 
thorized to  find  that  the  case  as  laid  had  been 
proved;  the  charge  of  the  court,  when  consider- 
ed as  a  whole,  was  fuU  and  fair;  and  the  ver- 
dict has  the  approval  of  the  trial  judge.  The 
court  did  not  err  in  overruling  tho  motion  for 
a  new  trial. 

Error  from  Superior  Oonrt,  Wilkes  Coun- 
ty ;  B.  P.  Walker,  Judge. 

Action  between  the  Mayor,  eta,  of  Washing- 
ton, and  Mrs.  J.  T.  Harris.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Wm.  Wynne  and  W.  A.  Slaton,  both  of 
Washington,  Ga.,  for  plaintiff  In  error.  J.  M. 
Pitner,  of  Washington,  Ga.,  for  defendant  In 
error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  GEORGE,  J.,  concur. 
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(20  Qa.   App.  m) 

JOHNSTON  r.  DUKES  et  al.    (No.  8840.) 

(Court  of  Appeak  of  Georgia,  Division  No.  1. 

Juljr  2S,  1917.) 

(ByUabut  by  the  Court.) 

PBTITIOR  rOR  GKBTIOBAfti— Deniai. 

Upon  the  petition  for  certiorari  and  the  an- 
swer thereto  the  court  did  not  err  in  overruling 
the  certiorari. 

Error  from  Superior  Court,  ItUierty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  between  Andrew  Johnson  and  J.  P. 
Dukes  and  pthers.  There  was  a  judgment  for 
the  latter,  and,  the  former's  petition  for  cer- 
tiorarl  being  denied,  be  brings  error.  Af- 
firmed. 

J.  P.  Moore^  S.  T.  Brewton,  and  W.  O. 
Wamdl,  all  of  ClaxtMi,  for  plaintiff  in  error. 
J.  P..Dufces,  of  Pembroke,  for  defendants  In 
error. 

IiUiUS},  'J.   Jndgment  affirmed. 

WADB,  O.  J.,  and  OBX>ROE,  J.,  concnr. 


(20   Qa.   App.   595) 

HOTT,  Dqtuty  Marshal,  et  al.  v.  SMITH. 

(No.  8588.) 

(Court  ot  Appeals  of  Georgia,  Division  No.  2. 

July  23,  1917.) 

(SvOabu*  by  tfc«  Court.) 

Shkbiffs  and  Constables  €=9lI3(3)— Lia- 
bility—Weonofdi.  Levt. 
An  officer  who  levies  an  execution,  founded 
on  a  general  judgment,  upon  property  other  than 
that  of  the  defendant  in  fi.  fa.,  is  not  liable  as 
a  trespasser  to  the  owner  of  the  property,  where 
the  property  is,  at  the  time  of  the  levy,  in  the 
possession    ot  such   defendant,   and    where    no 
circumstances  appear  which  suggest  a  reason- 
able doubt  that  the  property  may  belong  to  the 
defendant 
* 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Action  between  Margaret  Smith  and  S.  B. 
Hoyt,  Deputy  Marshal,  and  others.  There 
was  a  judgment  for  the  former,  and  the 
latter  bring  error.    Reversed. 

Daley,  Chambers  &  Daley,  and  Alvln  L. 
Richards,  all  of  Atlanta,  for  plalntifFs  In 
error.  GSober  &  Jackson  and  W.  I.  Heyward, 
all  of  Atlanta,  for  defendant  in  error. 

BROTLES,  P.  J.  Counsel  for  the  defend- 
ant in  error  argue  thalt  in  all  cases  where  an 
execution.  Issued  on  a  general  judgment, 
Is  levied  upon  property  other  than  that  of 
the  defendant,  the  levying  officer  Is  guilty 
as  a  trespasser.  In  support  of  their  conten- 
tion they  cite  the  following  cases :  Cihlpstead 
V.  Porter,  63  Ga.  220;  McDougald  v.  Dough- 
erty, 12  Ga.  613;  Holton  v.  Taylor,  80  Ga. 
508,  6  S.  E.  15 ;  Wallace  v.  Holly,  IS  Ga.  389, 
58  Am.  Dec.  518;  Turner  v.  Irwin,  35  Ga. 
254;  Bodega  v.  Perkerson,  60  Ga.  516;  Has- 
lett  V.  Rodgers,   107  Ga.  245,  33  S.  E.  44. 


In   the   (3ilpstead   Ciase,    63    Oa.   on   page 
221,  It  is  said : 

"Process  is  of  two  kinds,  one  of  which  directs 
the  officer  to  seize  the  defendant's  property  soi- 
erally,  and  leaves  the  officer  to  find  and  identity 
it;  the  other  directs  him  to  seize  some  specific 
article  or  articles  of  property  which  are  pointed 
out  and  de8crit>ed  m  the  process  itself,  and 
which,  K  the  process  be  legal  and  issue  by  com- 
petent authority,  the  officer  must  seize  at  hia 
periL  Acting  under  the  former  species  of  pro- 
cess, he  is  left  to  inquire  and  judge  for  hiniself 
aa  to  what  particular  property  his  process  cov- 
ers, and  he  must  make  no  mistake  to  the  in- 
jury of  third  persons;  he  must  not  take  the 
property  of  strangers,  for  his  process  is  no  -war- 
rant to  do  that,  but  is  warrant  only  for  seiz- 
ing the  property  of  the  defendant.  57  Ga.  596 ; 
60  Ga.  616.  But,  acting  under  the  latter  speciea, 
he  has  no  concern  but  to  find  what  his  process 
describes,  and  deal  with  it  aa  the  precept  com- 
mands him." 

la  that  case  the  execution  was  issaed 
against  spedflc  property,  and  the  Supreme 
Court  there  held  that  the  constable  was  not 
liable  as  a  trespasser,  although  he  may  have 
levied  upon  pr(^)erty  other  than  that  o£  tlie 
defendant  The  further  holding,  althoush  it 
may  have  been  sound  law,  was  obiter  dictum. 
The  only  decisions  cited  In  the  above  case 
as  authority  for  the  obiter  ruling  are  Wilson 
V.  Paulsen  &  Co.,  57  Ga.  696,  and  Bodega  ▼. 
Perkerson,  60  Oa.  516.  In  the  Wilson  Case 
the  property  levied  upcm  under  an  attach- 
ment was  not,  at  the  time  of  the  levy,  in  tbe 
possession  of  the  defendant  in  attachment. 
In  the  Bodega  Case,  likewise,  the  attachment 
was  levied  upon  property  not  at  the  time  of 
the  levy  In  the  possession  of  the  defendant  in 
attachment  In  McDougald  v.  Dougherty,  12 
Ga.  613,  the  execution  was  levied  on  proper- 
ty not  at  the  time  of  the  levy  In  the  posses- 
sion of  the  defendant  in  execution.  In  tbe 
Wallace  Case,  supra,  tbe  decision,  germane 
to  tbe  facts-  of  the  case,  was  that  the  sheriff 
was  liable  for  not  levying  a  mortgage  fi.  fa. 
upon  the  mortgaged  property  named  In  the 
process,  although  such  property  was  in  the 
possession  of  a  third  person.  Tbe  further 
holding  in  that  case,  relied  cm  here  by  the  de- 
fendant in  error.  Was,  aa  In  the  Chlpstead 
Case,  obiter.  In  Turner  v.  Irwin,  supra,  the 
Supreme  Court  expressly  said  (35  Ga.  257) 
that  the  only  question  excited  to,  and  which 
It  was  called  upon  to  review,  was  whether, 
under  the  facts  presented  by  the  affidavit  of 
the  plaintiff  and  the  counter 'affldAvit  of  the 
defendant,  tbe  words  of  the  stay  ordinance, 
to  wit,  that  tbe  debtor  "was  about  to  remove 
his  property  without  the  limits  of  the  coun- 
ty," were  substantially  complied  with.  It  is 
obvious  that  that  question  has  no  bearing  np- 
on  the  question  now  under  consideration. 
In  Holton  v.  Taylor,  supra,  the  execution 
was  levied  upon  property  "in  the  hands  of  a 
person  other  than  the  defendant"  In  Has- 
lett  T.  Rodgers,  supra,  the  germane  holding 
was  that  a  sherifT,  by  levying  an  attachment 
upon  goods  described  in  the  petition,  did  not 
thereby  become  a  trespasser,  although  tbe 
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conveyance  (upon  which  the  attachment  was 
based)  may  have  been  valid  tn  law.  The  oth- 
er ruling  in  that  case,  relied  on  by  the  de- 
fendant In  error,  is  obiter.  The  Bodega 
Case,  snpra,  has  already  been  discussed. 

So  it  appears  that  nqt  one  of  the  cases  cit- 
ed by  counsel  for  the  defendant  in  error  di- 
rectly holds  (obiter  expressions  excepted) 
that  an  officer  who  levies  an  execution,  bas- 
ed upon  a  general  Judgment,  upon  property 
other  than  that  of  the  defendant  In  fl.  fa.,  is 
liable  as'  a  trespasser,  where  the  pn^erty 
levied  upon  is,  at  the  time  of  the  levy,  in  the 
possession  of  the  defendant  in  fl.  fa.  On 
the  contrary,  property  found  in  the  posses- 
sion of  the  defendant  In  fl.  fa.  Is,  prima  facie, 
his  property.  Wallace  v.  Holly,  supra.  This 
being  true,  It  would  seem  to  follow,  as  a  nec- 
essary consequence,  that  an  officer,  who  levies 
an  execntion  upon  property  which  is  in  the 
possession  of  the>  defendant  in  execution,  is 
not  liable  as  a  trespasser,  although  it  subse- 
quently develops  that  the  property  was  not, 
as  a  matter  of  fact,  the  property  of  such  de- 
fendant ThUi  would  certainly  be  true  where, 
at  the  time  of  the  levy,  no  notice  was  given 
the  officer  that  the  property  in  the  defend- 
ant's possession  was  not  in  fact  his,  and 
where  no  circumstances  appeared  which 
might  suggest  a  reasonable  doubt  as  to  wheth- 
er the  property  was  the  property  of  the  de- 
fendant. 

We  think  any  other  ruling  would  seriously 
Impair  the  rights  of  creditors,  as  otherwise 
a  levyidg  officer  would  not  dare  to  levy  on 
property  of  the  defendant  in  fl.  £a.,  although 
in  the  exclusive  possession  of  the  latter,  un- 
less there  was  a  mathematical  certainty  that 
the  property  did  belong  to  the  defendant 
And  in  the  great  majority  of  cases  no  such 
certainty  would  appear.  In  our  Judgment, 
tlie  various  decisions  of  the  Supreme  Court 
on  this  question  can  be  reconciled  by  con- 
struing all  of  them  to  mean  that  the  levying 
officer  is  liable  as  a  trespasser  only  when 
the  property  levied  on  is  not  in  the  posses- 
sion of  the  defendant  in  fl.  fa.,  or  when  the 
circumstances  are  such  as  to  suggest  a  rea- 
sonable doubt  as  to  whether  the  property  Is 
in  fact  the  property  of  the  defendant. 

This  was  a  suit  for  damages  by  the  alleg- 
ed owner  of  personal  property,  brpught 
against  a  levying  officer  and  bis  bondsmen, 
for  an  alleged  Illegal  levy  and  sale  of  the 
property.  The  execution  was  Issued  upon  a 
general  Judgment  against  the  defendant  In 
fl.  fa.  The  petition  failed  to  state  that  the 
property  levied  upon  as  the  property  of  the 
defendant  was  not,  at  the  time  of  the  levy. 
In  his  possession,  or  that  the  levying  officer 
was  notified,  at  the  time  of  the  levy,  that  the 
property  did  not  belong  to  the  defendant  in 
fl.  Ul  The  petition  further  failed  to  show 
any  circumstances  connected  with  the  prop- 
erty sufficient  to  suggest  to  the  officer  a  rea- 
^onable  doubt  as  to  whether  the  property 
was  in  fact  the  pr(^>erty  of  the  def^idant 


Tn  our  opinion,  therefore,  the  petition  did  not 
set  out  a  cause  of  action,  and  the  court 
erred  in  overruling  the  general  demurrer  in- 
terposed the-'eto. 
Judgment  reversed. 

JENKINS  and  BLOODWORTn,  JX,  con- 
cur. 

(20    Oa.    App.   «03) 
HILI/EY  V.  HALE.     (No.  8334.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  25, 1917.) 

(Syllabvi  h]/  the  Court.}    . 

PXTmON  FOB  CEKTIOBARI — RX70BAX^ 

The  evidence  in  this  case  demanded  a  ver- 
dict in  favor  of  the  defendant,  and  it  was  error 
for  the  judge  of  the  superior  court  to  overrule 
tbe  petition  for  certiorarL 

Error  from  Superior  Court,  Gordon  (boun- 
ty ;  A.  W.  Flte,  Judge. 

Action  between  J.  A.  HiUey  and  S.  Q. 
Hale.  Application  by  Hale  for  certiorari 
was  denied  by  the  superior  court,  and  be 
brings  error.    Reversed. 

A.  L.  Henson,  of  Calhoun,  for  plaintiff  in 
error.  Geo.  A.  Coffee,  of  Calhoun,  for  de- 
fendant in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  GEOAge,  J.,  concur. 


(20    Qa.    App.   616) 

WILSON  V.  PATTERSON. 

PATTERSON  v.  WILSON. 

(Nos.  8833,  8634.) 

(C!onrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  25,  1917.) 

(Syttalug  iv  the  Court.) 

1.  Appeal  and    Erbob   <8=3867(2)— Rbview- 
Gbant  or  New  Tbial. 

If  the  verdict  was  not  demanded  by  the  law 
and  the  evidence,  the  Court  of  Appeals  will  not 
disturb  the  first  grant  of  a  new  trial,  though  it 
was  put  upon  a  single  ground  complaining  of 
error  in  the  failure  of  the  court  to  charge  to  the 
jury  a  particular  principle  of  law;  nor  will 
the  reviewing  court  determine  whether  the  trial 
court  was  right  in  granting  the  motion  on  the 
special  ground.  Cox  v.  Grady,  132  Ga.  368,  64 
S.  E.  262,  and  citations;  CivU  Code  1910,  ${ 
6201.  6088. 

2.  Appeal  and   Ebrob  ®=»843(2)— Revhw— 
Questions  fob  Considebation. 

The  main  bill  of  exceptions  assigns  error  up- 
on the  first  grant  of  a  new  trial,  based  upon  a 
single  ground  contained  in  the  amendment  to  the 
motion ;  and  the  cross-bill  of  exceptions  assigns 
error  upon  the  overruling  of  the  remaining 
grounds  of  the  motion  for  new  trial. 

Error  from  Superior  Court,  Fulton  Oouo- 
ty :   Geo.  L.  Bell,  Judge. 

Action  between  A.  McD.  WUson  and  M.  M. 
Patterson.  There  was  a  Judgment,  and  the 
former  brings  error,  and  the  latter  assigns 
cross-error.    Affirmed. 
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Robt.  C.  &  Philip  H.  Alston,  of  Atlanta, 
for  plaintiff  in  error.  Guy  Parker,  Madison 
Richardson,  and  Bryan  &  Middlebrooks,  all 
of  Atlanta,  for  defendant  in  error. 

GEORGE,  J.  The  Judgment  on  both  bills 
of  exceptions  Is  affirmed. 

WABE,  C.  J.,  and  LUKE,  J^  concur. 


(20    Qa.    App.    602) 

PERRY  V.  ANDERSON.     (No.  8313.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  25, 1917.) 

(ByUaltu  ly  the  Court.) 

EJXKCUTion  ®=»166— Attack  Upon, 

In  a  suit  in  the  county  court  of  Bryan  coun- 
ty the  plaintiff  recovered  a  verdict  against  the 
defendant.  Execution  was  issued  and  levied 
upon  the  propertv  of  the  defendant,  and  he  filed 
an  affidavit  of  illegality  to  the  execution,  upon 
the  following  ground:  "Because  the  jury  ren- 
dering the  verdict  upon  which  said  execution  is 
based  was  not  a  legal  jury  and  had  never  been 
drawn  or  summoned  to  attend  as  jurors  for  said 
February  term,  and  said  jurors,  having  never 
been  summoned  and  having  never  been  drawn 
for  said  February  term,  were  illegal  jurors,  and, 
bein^  illegal  jurors,  could  not  find  any  legal 
verdict;  and  dejionent  never  waived  or  con- 
sented for  said  jurors  to  try  said  case,  but,  on 
the  other  hand,  made  this  fact  known  to  the 
court  before  said  verdict  was  rendered,  and  ob- 
jected to  said  jurors  finding  any  verdict  in  said 
case,  whereof  by  reason  of  said  fact  said  ver- 
dict is  a  nuIlityLjand  said  execution  is  proceed- 
ing illegally."  The  judge  of  the  county  court 
sustained  a  demurrer  to  the  affidavit  of  illegal- 
ity, and  dismissed  it,  on  the  ground  that  the  de- 
fendant's remedy  was  certiorari,  and  not  an  af- 
fidavit of  illegality.  '  The  defendant  sued  out 
certiorari,  complaining  of  the  dismissal,  and  the 
judge  of  the  superior  court  sustained  the  cer- 
tiorari and  remanded  the  case  to  the  county 
court  "for  trial  on  the  plea  of  illegality."  Held: 
The  judgment  in  the  county  court,  dismissing 
the  affidavit  of  illegality  on  demurrer,  was  prop- 
er. The  court  had  jurisdiction  of  the  person 
and  of  the  subject-matter,  and  the  judgment 
was  not  void;  at  most,  it  was  only  erroneous. 
Certiorari,  and  not  an  affidavit  of  illegality,  was 
the  remedy  of  the  defendant.  The  judge  of  the 
superior  court  erred  in  sustaining  the  certio- 
rari. 

Error  from  Superior  Court,  Bryan  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  by  B.  A.  Perry  against  J.  T.  Ander- 
son, begun  In  the  county  court,  where  judg- 
ment was  rendered  for  plaintiff.  Demurrer 
was  sustained  to  defendant's  affidavit  of  Il- 
legality, and  defendant  brought  certiorari. 
Certiorari  sustained  and  case  remanded  for 
trial  on  affidavit  of  Illegality,  and  plaintiff 
brings  error.    Beversed. 

O.  C.  Darsey,  of  HlnesvlUe,  for  plaintiff 
In  error.  J.  H.  Smith,  of  Savannah,  for  de- 
fendant In  error. 

GEOBGE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(SO    Ob.    App.    719> 
KIBKPATBICK  HARDWARE  CO.  ▼.  HAM- 
LET.   (No.  8786.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Aug.  3,  1917.) 

'  (ByUdbut  hy  th9  Court.) 

1.  MoNKT  Received  €s>3  —  Aotiohs  —  Biobt 
TO  Maintain. 

Under  the  law  of  this  state,  "an  action  of 
assumpsit  for  money  had  and  received  will  not 
lie,  unless  the  property  of  the  plaintiff  has  been 
converted  into  money,  or  that  which  is  its 
equivalent;  and  the  consumption  of  the  prop- 
erty by  the  defendant  is  not  sufficient  to  author- 
ize this  remedy."  Compare  Spencer  t.  Hewett, 
20  Ga.  426;   Barlow  v.  Stalworth,  27  Ga.  517. 

2.  Action  €=»28— Bioht  of  Action— Waives 

OF  TOBT. 

"Where  one  wrongfully  takes  the  personal 
property  of  another  and  converts  the  same  to  hia 
own  use  in  some  other  manner  than  by  a  sale, 
and  does  not  receive  any  money  therefor,  the 
owner  has  a  right  of  action  ex  delicto  against 
such  wrongdoer,  and  is  restHcted  to  this  form 
of  action."  He  cannot  in  such  a  case  waive 
the  tort  and  sue  upon  an  implied  contract,  "for 
the  reason  that,  until  the  wrongdoer  has  received 
money  [or  that  which  is  its  equivalent]  to  which 
the  owner  of  the  property  is  entitled,  there  can 
be  no  •  •  •  implied  promise  to  pay  mone.v." 
Cragg  V.  Arendale,  113  (Ja.  182,  38  S.  E.  399 
(4) ;  Southern  By.  Co.  v.  Born  Steel  Range  Co., 
122  Ga.  658,  50  S.  E.  488  (2) ;  Woodruff  et  aL 
7.  Zaban  &  Son  et  al.,  133  Ga.  24,  65  S.  R 
123,  134  Am.  St.  Rep.  186,  17  Ann.  Cas.  974; 
Southern  Ry.  Co.  v.  Roberson,  136  Ga.  146,  71 
S.  E.  129 ;  Cherokee  Graphite  &  Chemical  Co. 
V.  Central  of  Ga.  Ry,  Co.,  17  Ga.  App.  52,  86 
S.  E.  258. 

3.  Monet  Recbiyed  «=>3— Right  of  Aotton 
— Mainte."«ance. 

A  consumption  of  personal  property  wrong- 
fully taken,  which  results  from  the  mere  use 
of  it,  is  not  a  conversion  of  it  into  money,  or 
that  which  is  its  equivalent,  under  the  law  of 
this  state.    See  Barlow  v.  Stalworth,  supra. 

4.  Action  ®=»28— Right  of  Action— Implied 
Contract— Waives  of  Tobt. 

An  exception  to  the  general  rule  recognized 
by  the  courts  of  this  state  arises  where  the 
property  converted  was  acquired  rightfully,  or 
by  virtue  of  a  contract  between  the  parties,  in 
which  case  tiie  tort  may  be  waived  and  the  own- 
er may  sue  in  assumpsit,  even  though  the  prop- 
erty has  not  been  converted  into  cash,  or  that 
which  is  its  equivalent,  by  the  wrongdoer. 
Compare  Bates  v.  Bigby,  123  Ga.  727,  61  S.  E. 
717;  Rhodes  &  Son  Furniture  Co.  v.  Free- 
man, 2  Ga.  App.  473,  58  S.  E.  696. 

5.  CoDETs   €=»91(1) — Precedents— Effect. 

The  Supreme  Court  of  this  state  has  refus- 
ed to  overrule  the  decision  in  Spencer  v.  Hew- 
ett, Barlow  v.  Stalworth,  and  Cragg  v.  Aren- 
dale, supra  (Woodruff  v.  Zaban  and  Southern 
Ry.  V.  Roberson,  supra),  and  while,  the  gen- 
eral rule  obtaining  in  a  majority  of  states  may 
be  a  more  reasonable  one,  this  court  is  bound 
by  the  decisions  of  the  Supreme  Court  Nothing 
in  Farmers'  &  Merchants'  Bank  v.  Bennett  & 
Co.,  120  Ga.  1012,  48  S.  E.  398,  Buchanan  v. 
McClain,  110  Ga.  477,  35  S.  E.  665,  and  Rev- 
nolds  Bros.  v.  Padgett,  94  Ga.  347,  21  S.  E. 
570,  is  in  conflict  with  the  rule  so  firmly  fixed  in 
the  law  of  this  state.  The  statement  by  Jus- 
tice Simmons  in  Reynolds  Bros.  v.  Padgett,  su- 
pra, refers  to  the  general  rule  obtaining  else- 
where. 

6.  MoNETT  Received  ®=>3— Actions— Mainte- 
nance. 

The  present  action  is  a  suit  upon  an  implied 
contract   for   the   value    of    personal   property 
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wronsfuUy  taken  and  converted  to  the  use  ot 
the  defendant,  other  than  by  a  conversion  of 
the  property  into  money  or  equivalent  of  mon- 
-ey,  and  the  snit  was  properly  dismissed  upon  de- 
murrer. It  follows  that  the  appellate  division 
of  the  municipal  court  of  Atlanta  erred  in  over- 
ruling the  decision  of  the  trial  judge  of  that 
court,  and  the  judge  of  the  superior  court  erred 
in  overruling  the  petition  for  certiorari,  brought 
to  review  the  judgment  of  the  appellate  division. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judge. 

Action  between  the  Klrkpatrick  Hardware 
Company  and  S.  B.  Hamlet.  OTbere  was  a 
judgmrait  tor  the  latter,  and  the  former 
brings  error.    Reversed. 

The  basement  under  Hamlet's  barber  shop 
was  occupied  by  the  Klrkpatrick  Hardware 
Company.  In  the  basement  was  a  large 
electric  light,  connected  ^  with  the  meter  In 
Hamlet's  shop,  and  for  several  years  the 
current  tor  the  light  In  the  basement  was 
supplied  through  his  meter.  In  March,  1916, 
this  fact  was  discovered,  and  Hamlet  filed 
suit  against  the  hardware  company  for  the 
value  of  the  current  consumed  during  the 
four  years  preceding  the  filing  of  suit. 
Counsel  tor  the  plaintiff  properly  character^ 
ized  the  action  "as  a  suit  upon  an  Implied 
contract  tor  the  market  value  of  the  current 
consumed  by  the  hardware  company."  The 
Judge  of  the  municipal  court  of  Atlanta,  be- 
fore whom  the  case  was  tried,  dismissed  thQ 
petition  upon  demurrer.  An  api>eal  was  tak- 
en to  the  appellate  division  of  the  municipal 
court,  and  the,  Judgment  of  the  trial  judge 
reversed.  A  petition  for  certiorari  was  pre- 
sented to  the  Judge  of  the  superior  court, 
and  upon  the  hearing  the  Judgment  of  the 
appellate  division  of  the  municipal  court  of 
Atlanta  was  affirmed.  The  Klrkpatrick 
Hardware  Company  excepted. 

The  rulings  governing  the  case  are  stat- 
ed in  the  headnotes. 

Nathan  Coplan,  of  Atlanta,  for  plaintiff  in 
error.  McClelland  &  McClelland,  of  Atlanta, 
tor  defendant  In  error. 

GEORGE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


m   Ga.    App.    723) 

PURTEIili  V.  STATE.    (No.  8893.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

Aug.  3,  1917.) 

(SyUahu*  by  the  Court.) 

1.  CanaifiJu    Law    «=j828-JTmai/— Instbtjc- 

TIONS. 

The  evidence  supported  the  verdict,  and  in 
the  absence  of  any  timeljr  request  in  writing  for 
fuller  or  more  specific  instructions,  the  charge 
of  the  court  sufficiently  covered  the  issues  in 
the  case,  and  there  is  no  substantial  merit  in 
any  of  the  assignments  of  error,  when  consid- 
ered in  connection  with  the  answer  of  the  trial 
judge  and  with  the  brief  of  evidence. 

2.  OVEBBULINO  OF  CeRTIOBABI— PbOPBIBTT. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 


Error  from  Superior  Court,  Fulton  Coun- 
ty ;   W,  D.  EUls,  Judge. 

W.  B.  Purtell  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Felder  &  Johnson,  of  Atlanta,  for  plain- 
tiff in  error.  John  A.  Boykin,  Sol.  Gen.,  Low- 
ry  Arnold,  Sol.,  and  E.  A.  Stephens,  all  of 
Atlanta,  for  the  State. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 

m    Ga.    App.    724) 
AVERY  &  CO.  v.  MIDDLEBBOOKS. 
(No.  8150.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2, 
Aug.  3.  1917.) 

(Byllabui  ty  the  Court.) 
1.  Damaqes    <S=»228— Tbial   <s=»330(l)— Via- 

DICT — SUFFICIE  NOT. 

Avery  &  Co.  brought  suit  against  Mrs.  Ella 
E.  Middlebrooks  and  her  husband,  J.  M.  Mid- 
dlebrooks,  on  four  promissory  notes,  the  aggre- 
gate principal  of  which  was  $974.74,  and  the 
credits  on  which  were  $280.44.  In  addition  to 
certain  pleas,  which  were  disposed  of  by  the  de- 
cision of  the  Supreme  Court  in  this  case,  aa 
reported  in  142  Ga.  830,  83  S.  E.  944,  Mrs. 
Middlebrooks  jpleaded  as  follows:  "Defendant 
says  that  she  is  not  indebted  or  liable  to  plain- 
tiff for  attorney's  fees  on  said  notes.  Nor  js 
she  liable  to  the  plaintiff  on  said  notes.  De- 
fendant further  says  that  as  to  the  two  notes, 
for  $265  each,  sued  on,  she  was  only  security 
on  said  notes,  the  same  being  the  contract  of 
her  husband,  J.  M.  Middlebrooks ;  that  the  same 
is  not  her  contract,  but  the  contract  and  debt 
of  her  husband,  J,  M.  Middlebrooks.  Defend- 
ant further  says  that  the  two  notes,  for  $222 
each,  sued  on,  she  never  signed,  nor  did  she 
authorize  any  one  to  sign  for  her,  that  the  same 
is  not  her  act  or  deed,  and  that  she  is  not  in- 
debted to  the  plaintiff  on  said  notes."  In  his 
plea  J.  M.  Middlebrooks  denied  liability,  denied 
that  he  is  liable  for  attorney's  fees,  and  alleged 
that  defendant  received  from  him  a  certain 
sawmill  and  machinery  worth  $1,000.  In  his 
testimony  he  said:  "Avery  &  Co.  finally  got  the 
mill  back.  If  he  [they]  gave  me  credit  for  it, 
I  have  never  seen  it.  It  was  worth  $1,000  when 
he  [they]  got  it  back."  On  the  trial  the  jury 
returned  the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff  against  J.  M.  Middlebrooks 
$1,057.07.  April  5,  1915.  W.  F.  Gresham, 
Foreman."  In  their  motion  for  a  new  trial  the 
plaintiffs  In  error  alUge:  "The  plaintiff  sued 
for  principal,  interest,  and  attorney's  fees  on 
four  notes,  and  there  was  no  controversy  as  to 
amounts ;  but  the  amount  of  the  verdict  is  $1,- 
057.07,  whereas  the  correct  amount  shoinld 
have  been  $666  principal,  $526.80  interest  to 
date  of  verdict,  and  $119.18  as  attorney's  fees." 
The  verdict  In  this  case  is  for  an  amount  of 
principal  far  in  excess  of  the  principal  sued 
for,  and  there  is  no  mention  of  interest  or  at- 
torney's fees.  If  the  verdict  had  designated  a 
fixed  amount  as  principal  and  a  certain  amount 
as  interest,  and  the  principal  was  larger  than 
the  amount  sued  for,  it  would  be  permissible  for 
the  excessive  amount  to  be  written  off.  Rock- 
dale Paper  Mills  v.  Stevens,  65  Ga.  ^80(4).  In 
addition  to  the  above,  even  where  the  judgment 
is  for  one  lump  sum,  including  principal  and 
interest,  and  the  amount  of  each  is  definitely 
ascertainable,  the  finding  may  be  upheld,  with 
direction  to  amend  by  separating  prmcipal  and 
interest.     Mitchell  v.  Henry  Vogt  Machine  Co., 
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3  Ga.  App.  542,  60  S.  E.  29S  (2).  But  in  the  in- 
Btent  case  the  verdict  ie  for  such  an  amount  as 
no  statement  of  the  facts  and  no  view  of  them 
could  sustain.  It  is  therefore  without  evidence 
to  support  it,  and  must  be  set  aside.  Giles  v. 
Spinks,  64  Ga.  205(2);  Georgia  Railroad  & 
Banking  Co.  y.  Crawley,  87  Ga.  191,  IS  S.  E. 
508(1);  National  Fowler  Bank  t.  Bnrch,  6 
Ga.  App.  79,  64  S.  B.  282. 
2.  Absionhentb  of  Ebbobt-Considkbatioit. 

As  a  new  trial  is  to  be  granted  for  the  above 
reason,  it  is  unnecessary  to  discuss  the  other 
assignments  of  error. 

Error  from  Superior  Court,  Pike  Connie; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  Avery  ft  Co.  against  E.  E.  Mid- 
dlebrooks.  From  the  Judgment,  plaintiffs 
bring  error.    Reversed. 

B.  F.  Dupree,  of  Zebul<m,  and  Napier, 
Wright  ft  Wood,  of  Atlanta,  for  plaintiffs  In 
error.  Redding  ft  Lester,  of  BamesTllIe,  for 
defendant  In  error. 

BLOODWORTH,  J.    Jadgment  reversed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  con- 
car. 

(20    Ga.    App.    TS) 
VAUGHAN  et  aL  v.  FARMERS'  ft  MER- 
CHANTS'BANK.    (No.  8233.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Aug.  3,  1917.) 

(Siittalut  iy  ike  Court.) 

1.  PLKADiRa  «s>218(^  — Demubbkb  — Dkteb- 

KINATION. 

A  demurrer  should  be  determined  before  the 
case  is  submitted,  even  thougli  the  demurrant 
and  his  counsel  be  absent  without  leave.  An- 
derson V.  Fulton  County  Home  Builders  (de- 
cided by  the  Supreme  Court  of  Georgia  June  14, 
1917)  92  S.  E.  934.  The  record  in  the  present 
case,  however,  in  no  wise  discloses  that  a  de- 
murrer was  filed  by  the  defendant,  or  tliat  ex- 
ception was  taken  on  such  ground,  and  there- 
fore direction  cannot  be  given  to  the  case  on  the 
principle  of  law  above  stated. 

2.  Bills  and  Notes  4s>502— Dbfeitses— Plka 
OF  NoN  Est  Factum. 

Where  a  plea  of  non  est  factum  has  been 
filed  to  a  suit  on  a  note,  such  instrument  can- 
not be  admitted  in  evidence  until  proof  of  its  ex- 
ecution has  been  made.  The  plea  filed  in  the 
present  case,  alleging  that  the  mdorsement  was 
not  made  in  the  words  appearing  in  the  indorse- 
ment on  the  note,  and  that  the  same  was  mate- 
rially altered,  but  which  fails  to  allege  in  what 
form  the  indorsement  was  made,  or  what  the 
alteration  consisted  of,  and  fails  to  show  that 
the  alteration  was  intentional,  and  made  with 
intent  to  defraud,  by  one  claiming  under  the  note, 
does  not  amount  to  a  plea  of  non  est  factum, 
so  as  to  require  proof  of  the  execution  of  the 
note.  Jewell  v.  Walker,  109  Ga.  541,  245,  84 
8.  E.  337;  Civ.  Code  1910,  {  4296;  Burch  v. 
Pope.  114  Ga.  334,  40  S.  E.  227;  Shirley  v. 
Swafford,  119  Ga.  43,  45  S.  E.  722 :  Wiukles 
▼.  Guenther  &  Co.,  98  Ga.  472,  25  S.  E.  527 ; 
Bedgood-HoweU  Co.  v.  Moore,  123  Ga.  336,  51 
S.  E.  420. 

3.  Appeal  awd  Erbob  «=3238(6),  270(3)  — 
Continuance  «=s>20(4)— Absence  of  Coun- 
sel— E  XCEPTIO  N  8 — N  ECESSITT. 

Judgment  was  entered  for  the  plaintiff,  on 
direction  of  the  court,  on  Thursdajr,  January  13, 
1916.  of  TwiKRS  superior  court,  in  the  absence 
of  the  sole  ccvinsel  for  the  defendant.  The  rec- 
ord does  not  disclose  whether  the  defendant  him- ' 


self  was  present  or  not.  Exceptions  pendente 
lite  were  taken  to  the  action  of  the  court  in  rul- 
ing the  case  for  trial  under  the  following  focts: 
Leave  ot  absence  had  been  granted  to  counsel 
for  the  defendant  to  attend  the  city  court  of 
Eastman,  which  leave  of  al>sence  was  to  extend 
until  Wednesday  night,  and  longer,  provided 
the  court  was  notified  by  counsel  of  his  inability 
to  return  to  said  trial  court.  Counsel  for  the  de- 
fendant did  mail  a  letter  to  the  trial  judge  as 
to  his  inability  to  get  to  said  trial  court  in  time 
for  the  trial  of  the  case;  but  the  said  notice  did 
not  reach  the  trial  judge  until  after  a  verdict 
and  a  judgment  had  been  rendered  in  the  case. 
It  does  not  appear  from  the  record  that  any  mo- 
tion was  made  to  vacate  the  Jadgment  and  rein- 
state the  case:  Held,  no  error  was  committed 
by  the  trial  judge  in  ruling  the  case  for  trial  at 
the  time  it  was  reached  upon  the  docket,  and 
this  court  is  unable,  under  the  exceptions  taken, 
to  rule  as  to  whether  or  not  the  Judgment  should 
have  been  vacated  and  the  case  reinstated  on 
a  proper  showing,  upon  a  motion  made  for  that 

Surpose.    Sparks  v.  Cher  ft  Sons  Co.,  138  Ga. 
16,  75  S.  E.  135. 

Error  from  Superior  Court,  Twlgga  Comi- 
ty;  J.  L.  Kent,  Judge. 

Action  between  J.  'S.  Vaughan  and  others 
and  the  Farmers'  ft  Merchants'  Bank.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer bring  error.    Affirmed. 

Hal  B.  Wlmberly,  of  DubUn,  for  plaintiffs 
in  error.  L.  D.  Moore,  of  Macon,  for  de- 
fendant In  error. 

JENKINS,  J.    Judgment  affirmed. 

BROTLBS,  P.  J.,  and  BLOODWORTH.  J, 
concur. 

(20  Ga.   App.   7U) 
LOUISVILLE)  ft  N.  R.  CO.  T.  OOATNEY. 

(No.   8103.) 

(Court  of  Appeals  of  Georgia,  Division  Noi.  1. 

Aug.  3,  1917.) 

(ByOabut  by  the  Court:) 

L  Demubbebs— Overbuliwo. 

There  was  no  error  in  overruling  the  gen- 
eral and  special  demurrers  to  the  plaintiff's 
petition. 

2.  Master  and  Servant  ®=>285(2) — IwJii- 
BiES  TO  Servant  —  E^debal  Employers' 
LiABiLiTT  Act  —  Presumption  of  Negli- 
gence. 

This  case  proceeded  under  the  federal  E!m- 
ployera'  Liability  Act  (Act  April  22,  1906,  c. 
149,  35  Stat.  65  [Oomp.  St  1916,  {{  8637- 
866d]),  and  there  was  no  presumption  of  neg- 
ligence against  the  defendant,  but  there  was 
some  evidence  from  which  negligence  on  the 
part  of  a  coemploy^  of  the  plaintiff  might  be 
inferred ;  and  this  court  is  unable  to  hold,  as  a 
matter  of  law,  either  that  the  injury  so  clearly 
resulted  from  such  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff  as  would  necessarily 
defeat  his  recovery  (Thornton's  Federal  Em- 
ployers' Uability  Act  [3d  Ed.]  p.  153,  {  92). 
or  else  from  a  risk  of  his  employment  as- 
sumed by  him,  but,  under  all  the  facts  and  cir- 
cumstances in  proof,  these  were  questions  for 
determination  by  the  Jury. 

3.  Reversal— Bbbobs. 
After  a  careful  examination  of  the  record, 

and  of  each  of  the  31  grounds  of  the  motioa 
for  a  new  trial,  this  court  is  of  the  opinion 
that  there  is  no  such  substantial  merit  in  any 
one  or  more  of  the  special  grounds  as  to  re- 
quire a  reversal  as  a  matter  of  law,  and  tliat 
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there  vas  sufficient  evidence  to  authorize  the 
verdict,  and  nothing  to  indicate  that  it  was 
the  result  of  bias  or  prejudice  on  the  part  of 
the  jury. 

Error  from  Superior  Court,  Bartow  Conn- 
ty;   A.  W.  Flte,  Judge. 

Action  between  G.  A.  Ooatney  and  the 
LoulsTlUe  &  NasbTille  Railroad  Company. 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

D.  W.  Blalr,  of  Marietta,  Neel  &  Neel,  of 
CartersTille,  and  Tye,  Peeples  &  Tye,  of  At- 
lanta, for  plaintiff  in  error.  Atkinson  & 
Born,  of  Atlanta,  and  Jas.  R.  Whltaker,  of 
CartersvUle,  for  defendant  in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEOBGE  and  LUKE,  JJ.,  concur. 

(M  On.   App.  717) 

ATEIRX  &  CO.  V.  FARMERS'  BANK. 

(No.    8423.) 

(Court  of  Appeals  of  Georgia,  Dividon  Na  1. 

Aug.  3,  1917.) 

(ByOdbut  &v  the  Court.) 

1.  Appeai.  and  Ekbob  «=»1097(1)— Review— 

ItAW  or  Case. 
The  decisicMi  of  the  Supreme  Court  on  a 
former  writ  of .  error  in  this  case  (Fanners' 
Bank  of  Doerun  t.  Avery  &  Co.,  145  Ga.  449, 
89  S.  EI  4091  is  the  law  of  the  case.  It  was 
tfien  held  "that,  upon  the  trial  of  the  issue 
made  where  the  vendor  of  the  personalty  filed 
a  daim  to  the  property  levied  on,  the  judgment 
lien  had  priority  over  the  unrecorded  condition- 
al bill  of  sale,  and  that  a  verdict  finding  the 
property  not  subject  was  not  authorized." 

(a)  In  the  present  case  it  appears  that  the 
contract  embracing  the  reservation  of  title, 
executed  in  conformity  with  a  prior  agreement 
that  the  contract  of  sale  should  not  take  effect 
until  the  retention  of  title  note  was  signed,  was 
duly  recorded  within  the  time  prescribed  by 
law. 

Z.   VBRDlCr^-EVIDENCE. 

The  evidence  demanded  a 'verdict  in  favor 
of  the  claimant,  and  the  trial  judge  erred  in 
overruling  the  motion  for  a  new   trial. 

S>rror  from  Superior  Court,  Oolgultt  Coun- 
ty;  W.-E.  Thomas,  Judge. 

Action  l>etween  Avery  &  Co.  and  the  Farm- 
ers' Bank.  There  was  a  judgment  for  the 
latter,  and  the  former  bring  error.    Reversed. 

Edwin  In  Bryan,  of  Moultrie,  for  plaintiffs 
In  error.  Jas.  L.  Dowling,  of  Moultrie,  for 
defendant  In  error. 

WADE,  C.  J.    Judgment  reversed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20    Oa.    App.    718) 

CITT  OF  DUBLIN  v.  KB3A.     (No.  8764.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  3,  1917.) 

(SyUabua  by  the  Court.) 

1.  HUmOIFAL     COBPOBATIONB     €=>736— PoW- 
KBS— NtllSANCE. 

"Although  municipal  authorities  may  have 
plenary  power  in  the  matter  of-  collection,  re- 


moval, and  disposidon  of  garbage,  yet  they  can- 
not lawfully  create,  in  connection  therevrtth,  a 
nuisance  dangerous  to  health  or  life;  and 
where  such  a  nuisance  is  created,  and  its  effect 
is  specially  injurious  to  an  individual  by  rea- 
son of  its  proximity  to  his  home,  he  has  a  cause 
of  action  for  damages.  Bell  v.  Mayor,  etc.,  of 
Savannah,  139  Ga.  298,  77  S.  E.  185."  Kea 
V.  City  of  DubUn  (this  case)  145  Ga.  511,  89  S. 
B.  484. 

2.  Vebdiot— AuonNT— Propriett. 
^    The  verdict  of  $850  in  favor  of  the  plain- 
tiff is  not  without  evidence  to  support  i^  and 
is  not  legally  excessive.    The  court  did  not  err 
in  overruling  the  motion  for  a  new  tiiaL 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;  J..  L.  Kent,  Judge 

Action  between  the  (3ity  of  Dublin  and  A. 
M.  Kea.  There  was  a  judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

W.  C.  Davis,  of  Dublin,  for  plaintiff  In  er- 
ror. S.  P.  New  and  Geo.  B.  Davis,  both  of 
Dublin,  for  defendant  In  error. 

GEORGE,  J.     Judgment  affirmed. 

Wade,  O.  J.,  and  LUKB,  J.,  concur. 


(20    Gs.     App.    7U) 
INNEJS  V.  STATE.    (No.  8778.) 
(Court  of  Appeals  of  Georgia,  Divisioii  Na  1. 
Aug.  8,  1917.) 

(Byllahvg  by  the  Court.) 

1.  Admission  of  Evidence — Pbopbiett. 

Under  the  particular  facts  of  this  case,  and 
under  the  ruling  of  this  court  in  Innes  v.  State, 
19  Ga.  App.  271,  91  S.  E.  339.  there  is  no  sub- 
stantial merit  in  the  first  six  grounds  of  the 
amendment  to  the  motion  for  a  new  trial,  which 
complain  of  the  admission  of  testimony. 

2.  Pboop  of  Venue.  _ 

There  is  no  merit  in  the  seventh  and  eighth, 
grounds  of  the  amendment  to  the  motion  for  a 
new  trial,  as  the  venue  was  sufficiently  shown. 

8.  CEiinNAi.  Law  e=»778(3) —Tbiai.— In- 
structions. 
In  the  absence  of  a  timely  request  in  writ- 
ing for  more  specific  instructions  as  to  the  pre- 
sumption of  innocence  in  favor  of  tiie  defendant, 
the  charge  as  given  (more  especially  when  con- 
sidered in  connection  with  the  charge  as  a 
whole),  was  a  sufficient  compliance  with  the 
well-established  rule  requiring  instruction  as  to 
the  presumption  of  innocence  to  be  given  in 
every  criminal  trial,  and  there  is  no  merit  in  the 
ninth  ground  of  the  motion  for  a- new  triaL 

4.  Denial  or  Motion  fob  New  Tbiai^-Pbo- 

PRIETT. 

The  remaining  special  grounds  of  the  motion 
for  a  new  trial  need  not  be  dealt  with  as  they 
are  without  such  substantial  merit  as  to  require 
a  reversal  of  the  judgment  in  this  case.  The 
evidence  wag  sufficient  to  authorize  the  verdict 
and  the  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  <3ourt,  EWton  Coun- 
ty;  B.  H.  Hill,  Judge. 

I.  M.  Innes  was  convicted  of  crime,  and  be 
brings  error.    Affirmed. 

C.  L.  Petti  grew  and  Jas.  K.  Hlnes,  both  of 
Atlanta,  for  plaintiff  in  error.    Jno.  A.  Boy- 
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kin,  Sol.  Oen.,  Beuben  R.  Arnold,  Hugh  M. 
Dorsey,  and  B.  A.  Stephens,  all  of  Atlanta, 
for  tbe  State. 

WADE,  O.  X    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(M 


Ga.    App.     7«> 

UTTLErrON  V. 


STATE.    (No.  8840.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 
Aug.  8,  1917.) 

(Syllahm  ly  the  Court.) 

1.  iNTOZICATINa  LiIQUOBS  «=>236(5)— OFFENS- 
ES—BVIDENCB. 

The  defendant  yiaa  charged  with  having  in 
her  possession  at  one  and  the  same  time  3  quarts 
of  whisky  and  39  bottles  of  beer,  in  violation  of 
the  prohibition  laws  of  this  state.  The  testi- 
mony showed  that  this  exact  quantity  of  intoxi- 
canto  was  found  in  her  apparent  possession,  and 
according  to  mte  witness  the  defendant  herself 
admitted,  at  the  time  her  premises  were  search- 
ed, that  one  quart  of  the  whisky  and  a  box  of 
beer  (shown  to  contain  39  bottles)  belonged  to 
her.  The  evidence,  therefore,  authorized  the 
verdict. 

2.  Intoxicatiho  Liqttobs  «=»233(2)  —  Of- 
fenses—Evidence. 

Testimony  as  to  the  existence  of  a  push  but- 
ton in  Wilson's  store,  to  which  was  attached  a 
wire  leading  to  the  room  of  the  defendant  in  the 
same  building,  was  relevant,  in  view  of  testi- 
mony that  people  were  seen  "going  in  and  out  of 
Wilson's  store  appearing  to  be  drinking,"  as 
tending  to  sustain  the  theory  that  considerable 
quantities  of  intoxicating  liquors  were  stored  in 
this  building  in  the  room  of  the  defendant  and 
that  she  was  the  custodian  thereof,  and  therefore 
of  the  particular  intoxicants  found  in  her  room. 
There  is  no  merit  in  the  first  and  second  grounds 
of  the  amendment  to  the  motion  for  a  new  trial. 

8.  Intoxicatinq  Liquobs  «=227— Offenses 
—Evidence. 
The  admission  of  testimony  that  a  witness 
had  seen  the  defendant  drunk  on  the  streets  be- 
fore the  time  of  the  raid  will  not  require  the 
grant  of  a  new  trial.  The  fact  that  the  defend- 
ant was  seen  in  this  condition  at  least  establish- 
ed her  familiarity  with  and  use  of  intoxicants, 
and  intended  to  corroborate  the  testimony  as  to 
the  presence  of  the  intoxicants  alleged  to  have 
been  found  in  her  room  and  their  ownership  by 
her,  since  it  is  more  reasonable  to  infer  that  a 
drinking  person  would  keep  intoxicants  in  his  or 
her  possession  than  one  unaccustomed  to  their 
use. 

4.  Denial  of  Motion  fob  New  Trial. 

The  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  (3ourt  of  Columbus;  G.  X. 
Tlgner,  Judge. 

Eula  Littleton  was  convicted  of  violating 
the  prohibitory  laws,  and  she  brings  error. 
Affirmed. 

R.  Terry,  S.  T.  PInkston,  and  O.  D.  Smith, 
all  of  CJolumbus,  for  plaintiff  In  error.  T.  H. 
Fort,  Sol.,  of  Columbus,  for  the  State. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20  Os.   App.  7&) 
FULLWOOD  V.  STATE.    (No.  8808.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Aug.  3,  1917.) 

(Svllabut  by  the  Court.) 

1.  StJFFICIENCT  OF  EVIDENCE. 

The  evidence  amply  sustained  the  verdict. 

2.  Motion  fob  New  Tbial— Deniai» 

There  is  no  merit  in  any  of  the  special  grounds 
of  the  motion  for  a  new  trial. 

Error  from  Superior  Ck>urt,  Hancock  Coun- 
ty; J.  B.  Park,  Judge. 

H.  G.  FuUwood  .was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

John  R.  C!ooper,  of  Macon,  for  plalntUT  in 
error.  Doyle  Campbell,  SoL  Gen.,  of  Monti- 
cello,  for  the  Stata 

WADE,  C!.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20    Qa.    App.    721) 
JA(3KS0N  V.  STATE.     (No.  8844.) 
(Ckturt  of  Appeals  of  Georgia,  Division  No.  1, 
Aug.  8,  1917.) 

(SyUalu*  by  the  Court) 

1.  Rape  €=>48(2)— Evidence— AninssiBiUTT. 
Upon  the  trial  of  one  charged  with  rape,  the 

particulars  of  a  complaint  made  by  the  female 
are  not  admissible  in  behalf  of  the  prosecution, 
unless  the  complaint  be  a  part  of  the  res  gestse 
or  the  particulars  of  the  complaint  be  shown  up- 
on cross-examination.  Huey  v.  State,  7  Ga. 
App.  398,  66  S.  B.  3023 :  Williams  v.  State,  15 
Ga.  App.  306,  82  S.  E  938. 

2.  Assignments  of  Ebbdb— Motion  fob  New 
Tbiai» 

It  is  unnecessary  to  ccmsider  the  other  as- 
signments of  error,  as  it  is  not  likely  that  the  al- 
leged errors  will  recur  upon  another  trial.  Tb« 
court  erred  in  overruling_  the  motion  for  a  new 
trial,  because  of  the  admission  of  testimony  con- 
trary to  the  ruling  announced  above. 

Error  from  Superior  C!ourt,  Jasper  County ; 
J.  B.  Park,  Judge. 

Garfleld  Jackson  was  convicted  of  rape,  and 
he  brings  error.    Reversed. 

A.  S.  Thurman,  of  Montlcello,  for  plaintiff 
in  error.  Doyle  Campbell,  Sol.  Gen.,  and 
Greene  F.  Johnson,  both  of  Montlcello,  for 
the  State. 

LUKE,  J.   Judgment  reversed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 


(2n   Oa.   App.  722) 
BAKER  V.  STATE.     (No.  8871.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 
Aug.  3,  1917.) 

(Syttabut  by  the  Court.) 

1.  Intoxicatinq  Liquobs  «s»23(K6)— Offens- 
es—Evidence— Sdfficienct. 
The  sixth  count  in  the  accusation  under 
which  the  defendant  was  tried  and  convicted 
(omitting  the  formal  parts)  is  as  follows:  "The 
said  (Carles  A.  Baker,  in  the  coimty  of  Chat- 
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ham  dnd  state  of  Georgia  aforesaid,  on  the  29th 
(lay  of  August  in  the  year  of  our  Lord  nineteen 
hundred  and  sixteen,  did  unlawfully  have  in  his 
possession  at  one  time  more  than  two  quarts  of 
spirituous  liquors."  There  was  direct  evidence 
that  the  defendant  was  in  charge  of  a  boat,  load- 
ed with  more  than  40  cases  or  boxes  of  whisky 
of  all  kinds,  and  that  the  boat  was  brought  from 
Jacksonville,  Fla.,  and  anchored  in  the  count; 
of  Chatham.  There  was  sufficient  evidence  to 
authorize  the  jury  to  find  that  the  defense  set  up 
by  the  aocnsed,  to  wit,  that  be  was  engaged  to 
carry  the  cargo  of  whisky  from  Jacksonville, 
Fla.,  to  an  undesignated  point  in  either  South 
Candina  or  North  Carolina,  and  to  an  unnamed 
consignee,  was  a  mere  subterfuge.  The  evidence 
was  ample  to  support  the  verdict  of  guilty,  and 
the  court  did  not  err  in  overruling  his  motion  for 
new  trial. 

2.  INTOXICATTWO    lilQUOBS    «=»242— OyFKNSEB 
— PUNISHJOENT. 

He  sentence  imposed  (a  fine  of  $750,  or 
labor  for  12  months  in  the  chain  gang  of  the 
county)  was  not  legally  excessive. 

Elrror  from  City  Conrt  of  Savannah ;  John 
Ronrke,  Jr.,  Judge. 

C.  A.  Baker  was  convicted  of  unlawfully 
having  in  his  possession  at  one  time  more 
than  two  quarts  of  spirituous  liquors,  and  he 
brings  error.    Affirmed. 

See,  also,  91  S.  E.  785. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
In  error.  Walter  O.  Hartrldge,  SoL  Gen^  of 
Savannah,  for  the  State. 

6EORGB,  J.    Judgment  afElrmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(M  Ga.    App.   739) 

EVANS   v.   ri3ElMERS*  &  MERCHANTS' 

BANK. 

REECB  T.  SAME. 

(Nos.   8833,   8836.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Ang.  8,  1»17.) 

(Svlla1»u  iy  the  Court.) 

DxinntKEB— DlBECTINO    Vebdict. 

Under  the  ruling  in  Sloan  v.  Farmers'  & 
Merchants'  Bank.  20  Ga.  App.  — ,  92  S.  E. 
893,  the  court  did  not  err  in  sustaining  tbe  de- 
murrer to  the  amended  answer  and  striking  it, 
or  in  thereafter  directing  a  verdict  for  the 
plaintiff  for  the  full  amount  sued  for. 

Error  from  Superior  Court,  White  County ; 
J.  B.  Jones,  Judge. 

Action  by  the  Farmers'  ft  Merchants'  Bank 
against  J.  P.  Evans  and  J.  B.  Reece.  There 
was  Judgment  for  the  bank,  and  the  defend- 
ants separately  bring  error.    Affirmed. 

Geo.  S.  Kytle  and  C.  H.  Edwards,  both  of 
Cleveland,  and  B.  P.  Gaillard,  Jr.,  of  Gaines- 
ville, for  plaintiffs  in  error.  Underwood  & 
Henderson,  of  Cleveland,  and  W.  A.  Charters, 
ta  Gainesville,  for  defendant  in  error. 

BROYIiEd,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(20    Qa.    App.    738) 
GARRETT,   Sheriff,  et  «L  t.   WILOAMS  ft 

McCOLLISTER.     (Now  8758.) 

(Court  of  Appeals  of  Georgia.  Division  No.  2. 

Aug.  S,  1917.) 

(Byllahua  hy  the  Court.) 

DisTBiBTmoN  or  Funds  on  Mobtoaox  B^. 
Fa. 
This  was  a  proceeding  brought  by  the  sher- 
iff of  Carroll  county  for  the  purpose  of  obtain- 
ing direction  by  a  rule  for  the  distribution  of 
money  in  his  hands,  arising  from  a  sale  under 
a  mortgage  fi.  fa.  in  favor  of  Williams  &  Mc- 
Collister  against  Milton  Barker;  the  fund  be- 
ing claimed  by  other  fi.  fa&  placed  in  the  sher- 
iff's hands.  Under  all  the  facts  of  the  case 
it  does  not  appear  that  the  court,  sitting  with- 
out the  intervention  of  a  jury,  erred  in  holding 
that  the  claim  of  Williams  &  McCollistor  was 
entitled  to  be  first  satisfied  out  of  the  fund, 
and  that  the  balance,  if  any,  should  be  paid  to 
the  People's  Bank. 

Error  from  City  Court  of  CarroUton;  Jas. 
Beall,  Judge. 

Proceeding  by  W.  A.  Garrett,  Sheriff,  and 
others,  against  Williams  &  McCoUlster,  for 
a  rule  for  distribution  of  moneys  arising  from 
sale  under  mortgage  fl.  fa.  There  was  a 
judgment,  and  the  sheriff  and  others  bring 
error.     Affirmed.   • 

R.  D.  Jackson,  of  CarroUton,  for  plaintiffs 
in  error.  Buford  Boykin,  of  CarroUton,  for 
defendants  in  error. 

BROTI/ES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 


(20    Qa.    App.    739) 

WIGGINS  ft  PARKER  t.  McCAI<LA. 

(No.   8859.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  19170 

(Byllaiu*  by  the  Court.) 

1.  TIBIAL  ®=>15— Cat-lino  of  Case  fob  Tbial 
—Abuse  of  Discretion. 

The  facts  of  the  case  do  not  show  that  the 
trial  judge  abused  his  discretion  fn  calling  the 
case  out  of  its  regular  order  on  the  calendar; 
It  appearing  that  it  was  called  on  the  Tlay  on 
which  it  was  assigned  for  triaL 

2.  Pabtnebship  <g=»213(l,  2)— DeniaI/— Sur- 
FiciBNCT— Pboof. 

In  a  suit  where  the  petition  alleges  that 
the  defendant  is  a  partnership,  and  there  is  no 
special  plea  of  no  partnersliip,  it  is  not  incum- 
bent upon  the  plaintiff  to  prove  the  fact  of 
partnership.     Civ.  Code  1910,  {  3166. 

(a)  A  plea  which  merely  "denies"  that  para- 
graph of  thg  petition  which  alleges  the  fact  of 
partnership,  is  insuffleient  as  a  plea  of  no  part- 
nership. Crockett  v.  Garrard,  i  Ga.  App.  360, 
61  S.  E.  552  (2,  d). 

3.  Verdict— Evidence. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Uberty  Coun- 
ty ;  W.  W.  Sheppaid,  Judge. 

Action  between  Wiggins  &  Parker  and  J. 
W.  McCftUa.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.   Affirmed. 
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O.  O.  Darsey,  of  Hlnesvllle,  for  plaintiff  In 
error.  Ben  A.  Way  and  S.  B.  Brewton,  both 
of  HinesvlUe^  for  defendant  In  ernMT. 

BROTLES,  P.  J.    Judgment  affirmed. 

JBNKINS  asd  BLOODWORTH,  JJ.,  con- 
cnr. 

(20  Oa.   App.    740) 

CHASTAIN  ▼.   BARWIOK.     (No.  8888.) 

(OouJrt  d  Appeals  of  Georgia,  Divirion  No.  2. 

Aug.  3,  1917.) 

(SyUabut  by  the  Court.) 

1.  blixs  and  noteb  «s>452(3)— aotiokb  — 
Defenses. 

In  an  action  upon  a  promissory  note  be- 
tween the  original  parties  to  the  contract,  the 
defendant  may  plead  a  partial  failure  of  the 
consideration  qpon  which  the  contract  was 
founded.    Civ.  Code  1910,  |  5676. 

2.  Pleab— Stbikino. 

Applying  this  principle  of  law  to  the  facts 
of  the  case  at  bar,  the  court  erred  in  striking, 
upon  an  oral  motion,  paragraphs  4,  6,  6,  S.  and 
0  of  the  defendant's  plea. 
8.  Stbikino  Answbb— Eiteot. 

nie  error  in  striking  portions  of  the  answer 
rendered  nugatory  the  further  proceedings  in 
the  case. 

Brror  from  City  Court  of  Cairo;  W.  J. 
WilUe,  JTndge. 

Action  between  T.  M.  Chastaln  and  lib 
Barwlc^  There  was  a  Judgment  for  the  lat- 
t»,  and  the  former  brings  error.    RoTersed. 

Ledford  &  Christc^taer,  of  Cairo,  for  plaln- 
tUF  in  error.  J.  Q.  Smith,  of  Cairo,  for  de- 
fendant In  error. 

BROTIjE:s,  p.  J.    Judgment  reTersed. 

JENKINS  and  BIX)ODWOBTH,  JJ.,  con- 
cur. 

(20  Oa.   App.   748) 

IjBVERETT  t.  state.     (No.  8877.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 

Aug.  8,  1917.) 

(SyUabut  by  the  Court.) 

1.  Criuinal  Law  $=»44— iNToxiCATiNa  LiQ- 
TJ0B3  *=»223(2)-OiTBNSE8— "Intent"— "At- 

TEMPl'." 

"Mere  preparatory  acts  for  the  commission 
of  a  crime,  and  not  proximately  leading  to  its 
consummation,  do  not  constitute  an  attempt  to 
commit  the  crime."  Groves  v.  State.  116  Qa. 
516,  42  S.  E.  755,  50  Ia  R.  A.  696.  While  "at- 
tempt" is  more  comprehensive  than  "intent,"  im- 
plying both  the  purpose  and  an  actual  effort 
to  carry  that  purpose  into  execution  (Smith  v. 
State,  126  Ga.  544,  646,  55  S.  E.  475),  in  gen- 
eral, to  constitute  an  attempt,  there  must  b« 
an  act  done  in  pursuance  of  the  intent,  and 
more  or  less  directly  tending  to  the  commission 
of  the  crime.  Groves  v.  State,  supra.  116  Ga. 
p.  517,  42  S.  E.  755,  59  U  R.  A.  598.  The 
evidence  in  this  case  clearly  showed  acts  "prox- 
imately leading"  to  the  consummation  o£  the 
crime  charged  in  the  indictment  against  the  ac- 
cused. The  cases  of  Groves  v.  State,  supra. 
Moss  V.  State,  6  Ga.  App.  524,  65  S.  E.  300, 
and  Leary  v.  State,  13  Ga.  App.  626,  79  S.  E. 
5S4,  are  not  precisely  in  point,  and  are  dearly 
not  in  conflict  with  this  ruling. 


(a)  An  instruction  by  the  conrt,  authorizing 
the  jury  to  find  the  accused  guilty  of  an  attempt 
to  commit  the  crime  of  manufacturing  alcoholic, 
spirituous,  malt,  and  intoxicating  liquors,  was 
proper. 

(b)  Tliere  was  some  testimony  tending  to  show 
that  the  crime  had  been  not  only  attempted, 
but  ctHisummated ;  but,  despite  the  inhibition 
of  the  Penal  Code  against  a  conviction  of  an 
attempt  to  commit  an  offense,  when  it  shall  ap- 
pear that  the  offense  attempted  was  actually 
perpetrated  by.  the  defendant  in  pursuance  of 
such  attempt  (Penal  Code  of  1910,  {  19),  and 
notwithstanding  the  evidence  that  a  considera- 
ble quantity  of  whisky  was  found  near  the  still, 
whidi  the  accused  was  apparently  attempting 
to  operate,  the  jury  were  not  compelled  to  con- 
clude that  he  had  assisted  in  the  manufacture 
of  the  completed  product,  but  was  authorised  to 
find  that  he  was  tnen  attempting  to  manufacture 
intoxicants,  and  may  have  entertained  a  rea- 
sonable doubt  that  he  had  been  interested  in  the 
manufacture  of  the  completed  product  discov- 
ered, or  may  have  b^eved  that  he  had  but  re- 
cently connected  himself  with  the  illicit  enter- 
prise, and  was  attempting  for  the  first  time  and 
with  all  the  necessary  equipment  to  engage  in 
the  manufacture  of  intoxicants. 

[Ed.  Note.— For  other  definitions,  see.  Words 
and  Phrases,  Mrst  and  Second  Series,  Attempt ; 
Intent.] 

2.  Admission  of  Testihont. 

Under  the  facts  of  this  case,  and  taking  into 
consideration  all  the  admissions  made  by  an- 
other defendant  (charged  with  the  commission 
of  the  same  misdemeanors)  in  the  presence  of 
the  defendant  whose  trial  is  now  under  review, 
at  the  time  they  were  both  arrested  and  when 
both  were  present,  the  refusal  of  the  court  to 
exdude  Uie  testimony  complained  of  will  not 
require  a  reversal. 

3.  Denial  of  Motion  fos  New  Tbiai.. 

In  the  light  of  the  entire  charge,  there  is 
no  substantial  merit  in  the  remaining  exceptions 
to  the  charge,  the  evidence  supported  the  ver- 
dict, and  the  court  did  not  err  in  overruling  th« 
motion  for  a  new  triaL 

Elrror  from  Superior  Court,  Jasper  (youn- 
ty;   J.  B.  Park,  Judge. 

B.  F.  Leverett  was  convicted  of  crime,  and 
he  brings  error.    Affirmed. 

Greene  F.  Johnson,  of  Montlcello,  for 
plaintiff  in  error.  Doyle  Campbell,  SoL,  of 
Montlcello,  for  the  State. 

WADEl,  C.  J.    Judgment  affirmed. 

GEORGE  and  LTJKEl,  JJ.,  concur. 


(20  Oa.   App.  T4»r 
GARRETT   v.    STATE.     (No.   8914.) 
(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 
Aug.  8,  1917.) 

(ByOabut  by  the  Court.) 

1.  Criminal  Law  «=»1159(4)— ApfbaI/— Veb- 

DTCT. 

The  evidence  for  the  state  was  direct  and 
positive,  and  authorized  the  verdict.  The  char- 
acter of  the  witnesses  and  the  comparative  val- 
ue of  their  testimony  were  questions  entirely  for 
the  jury,  and  cnnnot  be  considered  by  this  court. 

2.  Cbiminal  Law  «=>954(4)  —  New  Tmal  — 
Gbounds. 

The  first  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  that  the  court 
declined  to  allow  a  witness  for  the  defendant  "to 
answer  the  following   question  propounded  by 
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counsd  for  defendant:  'Where  is  Gus  Backers 
row?'— for  the  reason  that  said  evidence  was 
admissible  to  show  that  Gus  Backers  had  run 
away,  which  was  a  circumstance  to  show  his 
euilt  after  the  defendant  showed  that  Gus  Back- 
ers and  Mary  Stiles,  the  mother  of  the  child, 
had  lieen  seen  in  the  woods  together  just  nine 
months  before  the  child  was  born."  Each  ground 
of  a  motion  for  a  new  trial  must  be  complete  in 
itself,  and  it  does  not  appear  from  this  ground  of 
the  motion  that  the  judge  was  advised,  at  the 
time  he  declined  to  allow  the  witness  to  an- 
swer the  question,  what  the  answer  to  the  ques- 
tion would  be  or  the  purpose  thereof.  "Grounds 
of  a  motion  for  a  new  trial,  complaining  of  the 
refusal  of  the  court  to  allow  a  witness  to  an- 
swer a  certain  question  of  counsel,  must  be 
complete,  and  must  of  themselves  disclose  the 
expected  answer  and  that  the  judge  was  in- 
formed of  it"  Western  &  Atlantic  R.  Co.  v. 
Waldrip,  18  Ga.  App.  263,  264,  89  S.  E.  346(3). 

3.  Babtabdb  €=>59  —  Evidence— Admissibil- 
HT. 

The  second  ground  of  the  amendment  to  the 
motion  for  a  new  trial  is  defective  for  the  rea- 
son mentioned  above;  but  as  to  this  ground  it 
may  be  said  that  the  court  did  not  err  in  reject- 
ing the  profFered  testimony  to  show  that  the 
mother  of  the  bastard  child  was  a  lewd  wo- 
man.    See  Rudulph  v.  State,  19  Ga.  App.  353, 

85  S.  E.  366(7)  where  it  was  said:  "The  court 
did  not  err  in  refunng  to  admit  testimonv  that 
the  'reputation  for  chastity'  of  the  mother  of 
the  bastard  was  bad,  or  that  her  'general  rep- 
utation and  character  for  chastity  prior  to 
March  25,  1912'  (about  the  time  the  bastard 
must  have  been  begotten),  was  bad.  •  •  • 
While  it  has  been  held  that,  in  a  prosecution  for 
bastardy,  proof  of  specific  instances  of  sexual 
intercourse  between  the  mother  of  the  bastard 
and  other  men  than  the  accused,  at  and  near  the 
beginning  of  the  period  of  gestation,  when  the 
bastard  must  have  bemi  conceived,  is  admissible, 
not  for  the  purpose  of  impeaching  her  character, 
but  as  tending  to  show  Uiat  some  other  person 
than  the  accused  may  have  begotten  the  child 
(1  Wig.  Ev.  i  133,  pp.  195,  196;  6  Oyc.  661; 
S  R.  C.  I^  {  44.  p.  703;  State  v.  Boderick,  77 
Ohio  St.  301,  82  X  E.  1082,  14  I*  R.  A.  [N. 
8.1  733),  proof  of  the  reputation  or  character 
of  the  woman  is  not  admissible  for  the  purpose 
of  showing  this  fact"  See  additional  discussion 
and  cases  cited,  in  the  Rudulph  Case,  supra; 
also  Morgan  v.  State,  17  Ga.  App.  124,  86  S.  E. 
281. 

4.  Obiminai,  Law  «=»S34(10),  826(1)— Trial— 
iHBTKticTiONS— Requests. 

There  was  no  error  in  the  charge  of  the 
court  touching  impeachment  of  witnesses  by 
proof  of  general  bad  character,  as  an  abstract 
statement  of  the  law,  and  it  does  not  appear 
that  any  written  request  for  any  fuller  or  more 
specific  instruction  was  made.  See  Rice  v. 
Eatonton,  15  Ga.  App.  506,  83  S.  E.  868,  and 
nnmerous  cases  there  cited;  Rudulph  v.  State, 
16  Ga.  App.  353,  85  S.  B.  365  (3);  Smith  v. 
State,  17  Ga.  App.  298,  86  S.  E.  660  (2); 
Brown  v.  State,  17  Ga.  App.  402,  87  S.  K.  155 
(2>:  Hagin  v.  Rogers,  17  (Ja.  App.  515,  87  S.  B. 
769.  Omission  altogether  to  charge  as  to  the 
impeachment  of  witnesses  is  not  error,  in  the 
absence  of  request  Wyatt  v.  State,  18  Ga.  App. 
29,  88  8.  E.  718  (2) ;  Winder  v.  State,  18  Ga. 
Aim.  67,  88  S.  K.  1008:  Seaboard  Air  Line  Ry. 
V.  Barrow,  18  Ga.  App,  261,  80  S.  E.  383  (2) ; 
Ganriaon  v.  State,  17  Ga.  App.  814  (3),  315, 

86  S.  E.  743 :  Shropshire  v.  State,  15  Ga.  App. 
348,  83  S.  B.  152  (3).  There  is  therefore  no 
merit  in  the  third  and  fourth  grounds  of  the 
amendment  to  the  motion  for  a  new  triaL 

5.  OyEBBTTUHO  Motion  ivb  New  Triai.. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 


Error  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Bastardy  proceedings  by  the  State  against 
George  Garrett.  There  was  Judgment  against 
defendant,  and  he  brings  error.    Affirmed. 

a  D.  McGregor,  of  Dallas,  and  Smith  & 
Moore,  of  Bremen,  for  plaintiff  in  error.  J. 
R.  Hutcheson,  Sol.  Gen.,  of  Douglasville,  and 
0.  B.  McGarity,  of  Dallas,  for  the  State. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE),  JJ.,  ooncor. 

(20   Ga.   App.    7S2) 
KENNEDY  v.  STATE.     (No.  8028.) 
(Court  of  Appeals  of  Gleorgia,  Division  No.  1. 
Aug.  3,  1917.) 

(SylUtbiu  by  ihe  Court.) 

CinMiNAi,  Law  <8=9ll56(4)— Motiok  fob  New 
Trial— Review. 
The  plaintiff  in  error,  after  his  trial  and 
conviction,  filed  an  extiraordinary  motion  for  * 
new  trial,  upon  the  ground  that  one  of  the  ju- 
rors who  returned  the  verdict  of  guilty  against 
him  was  related  within  the  prohibited  degree  of 
affinity  to  a  deceased  stockholder  in  the  prose- 
cuting corporation,  and  alleged  that  such  rela- 
tionship was  unknown  to  the  movant  or  hia 
counsel  at  the  time  of  the  trial,  and  could  not  by 
the  exeroise  of  ordinary  diligence,  have  been  dis- 
covered. The  evidence  produced  by  the  state  on 
the  hearing  of  the  extraordinary  motion  author- 
ized the  trial  judge,  sitting  as  a  trior  of  this 
issue,  to  find  that  such  relationship  was  known 
to  movant's  counsel;  and  the  discretion  of  the 
presiding  judge  in  overruling  the  extraordinary 
motion  will  not  be  disturbed.  Brown  v.  State. 
141  Ga.  783,  786,  82  S.  B.  238. 

Error  from  City  Court  at  Jemp;  D.  M. 
Clark,  Judge. 

T.  El.  Kennedy  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

See,  also,  01  S.  B.  1002. 

Jas.  R.  Thomas,  of  Jesup,  for  plaintUt  in 
error.  W.  B.  Gibbe,  Sol.,  of  Jesrap,  for  the 
State. 

GEORGB,  J.    Judgment  affirmed. 

WADBk  C.  J.,  and  LUKD.  J.,  concur. 


(20    Ga.    App.    76C) 

LEVY  V.  MILES  F.  BIXLER  CO.    (No.  8720.) 

(Court  of  Appeals  of  Georgia,  Divisicm  No.  2. 
Aug.  3,  1917.) 

(Syttabm  by  Ute  Court.) 

1.  Contracts  <3=994(1)— Actions— Defenses. 
"One  who  signs  an  instrument  written  by. 
the  opposite  party  at  interest  therein,  without 
reading  it  when  he  is  capable  of  doing  so,  can- 
not afterwards  set  up  fraud  in  the  procurement 
of  his  signature  thereto,  when  no  trick  or  ar- 
tifice was  resorted  to  for  the  purpose  of  induc- 
ing him  to  thus  sign  it,  and  it  was  not  signed 
under  any  emergency  requiring  haste  in  its 
execution.  Rounsaville  &  Bro.  v.  Leonard  M^ 
Co.,  127  Ga.  735,  58  S.  B.  1030  (2) ;  Sloan  v. 
Farmers'  &  Merchants'  Bank,  19  Ga.  App.  — > 
92  S.  E.  893.  Under  this  ruling  the  court  did 
not  err  in  striking  that  paragraph  of  the  defend- 
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ant's  answer  which  set  up  fraud  In  the  pro- 
curement of  the  contract. 

2.  PuADiNQ  <S=9214(1)  —  Sales  <S=»369  —  Ac- 

TIOSS  —  DSFEysES— PLEADINO — DEMUKREft— 

Effect  of. 
Paragraph  5  of  the  defendant's  plea  was  as 
follows:  "For  farther  plea  defendant  says  that 
the  order  in  question  was  given  on  the  0th  day 
of  February,  1016 ;  that  immediately  thereafter, 
on  February  9,  1016,  dcFeudant  mailed  to  plain- 
tiffs a  letter  in  which  he  countermanded  the  order 
for  the  goods  in  question,  and  notified  them 
that  he  would  not  accept  and  receive  goods  or- 
dered; that  this  letter  was  received  by  plaintiffs 
before  the  goods  were  shipped  defendant  and  be- 
fore the  invoice  for  same  had  been  sent  defend' 
ant;  that  after  this  plaintiffs  delivered  the  goods 
ordered  to  the  railroad  and  express  companies, 
and  shipped  them,  consigned  to  the-  defendant 
at  Millen,  Ga.,  but  defendant  declined  to  receive 
the  goods,  allowed  them  to  remain  in  the  depot 
and  express  office,  and  notified  plaintiffs  of  his 
refusal  to  accept  them;  that  the  goods  ordered 
were  articles  of  merchandise  Icept  in  general 
stock  and  sold  generally  by  plaintiffs,  and  that 
the  same  were  shipped  defendant  after  full 
knowledge  that  defendant  had  repudiated  said 
contract;  and  that  for  these  reasons,  if  plain- 
tiffs had  any  cause  of  action  against  defendant, 
which  is  denied,  it  was  for  damages  on  breach 
of  contract;  that  they  cannot  recover  on  open 
account,  and  that  this  action  should  be  dismiss- 
ed." If  the  facts  stated  in  this  plea  were  true 
(and  on  demurrer  they  must  be  so  taken),  the 
plea  set  up  a  good  defense  to  the  suit  as  against 
a  general  demurrer  or  oral  motion  to  strike, 
since  it  clearly  showed  that  the  plaintiffs'  only 
remedy  was  an  action  to  recover  damages  for 
the  breach  of  the  contract.  The  court  therefore 
erred  in  striking  this  paragraph  on  a  general 
demurrer.  Oklahoma  Vinegar  C5o.  v.  Carter, 
116  Ga.  140,  42  S.  E.  378,  59  L.  R.  A.  122,  94 
Am.  St.  Rep.  112;  Rounsaville  &  Bro.  v.  Leon- 
ard Mfg.  Co.,  supra,  (4) :  Lander  v.  Cole  Bros. 
Ldghtuing  Rod  Co.,  10  Ga.  App.  102,  72  S.  E. 
719. 

3.  EbbOB    IR    STBIKINO    PABAailAPH    OF   Afl- 
8WER. 

The  error  in  striking  paragraph  5  of  the  an- 
swer rendered  the  further  proceedings  in  the 
case  nugatory. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty; H.  O.  Hammond,  Judge. 

Action  between  M.  Levy  and  the  Miles  F. 
Blzler  Company.  There  was  a  Judgment  for 
tbe  latter,  and  the  former  brings  error.  Be- 
versed. 

G.  O.  Dekle,  of  Mlllen,  for  plaintiff  In  er- 
ror. Thos.  L.  Hill,  of  Savannati,  for  defend- 
ant in  error. 

BBOTLES,  P.  J.  Judgment  reversed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(20    Ga.    App.    732) 

PAIBBURN   BANKING  CO.  v.   CITIZENS' 

BANK  OF  EAST  POINT  et  aL 

(No.  8258.) 

(Conrt  of  Appefils  of  Georgia,  Division  No.  2. 

Aug.  3,  1917.) 

(SyXUbu*   bv   the  Court.) 

1.  APPEAi.  AND  Ebbob  «=3523(2),  624— Betibw 

— Becobd. 

Where,  under  a  money  rule  petition  setting 

up  equitable  grounds  of  complaint,  the  issues  are 

tried  before  the  Judge  without  a  jury,  and  proof 


is  made  by  afiSdavIts  and  other  documentary 
evidence  presented  by  each  of  the  parties,  a  bill 
of  exceptions  assigning  error  upon  the  finding 
of  the  judge  must ,  incorporate  such  affidavits 
and  documentary  evidence,  or  the  same  must 
be  attached  thereto  as  exhibits  properly  identi- 
fied, or  else  be  embraced  in  an  approved  brief 
of  the  evidence.  Civ.  Code  1910,  U  6140,  6141; 
Jennison  v.  Jennison,  136  Ga.  202,  71  S.  E. 
244,  Ann.  Cas.  1912C,  441;  Lee  v.  Porter.  63 
Ga.  345.  If  only  a  portion  of  such  evidence  is 
by  such  method  presented  to  this  court,  so  as  to 
render  it  impossible  to  ascertain  therefrom 
whether  or  not  the  trial  judge  erred  in  rendering 
the  judgment  complained  of,  a  judgment  of  af- 
firmance must  be  entered.  Harman  r.  Strance, 
62  Ga.  167;  Masland  v.  Kemp,  70  Ga.  786; 
Chism  V.  Vamedoe,  96  Oa.  777,  22  S.  E.  334; 
Kirby  v.  Uppincott,  etc.,  Co.,  98  Ga.  426; 
WiUiams  v.  Childers,  145  Ga.  91,  88  S.  E.  557. 
But  where,  as  in  this  case,  under  the  provisions 
of  section  6149  of  the  Civil  Code  of  1910,  the 
defendant  in  error  causes  the  omitted  evidence 
to  be  sent  up,  and  in  this  way  all  the  evidence 
material  to  a  clear  understanding  of  the  errors 
complained  of  is  supplied,  the  exceptions  will  be 
considered  and  passed  upon.  Roberts  v.  City 
of  Cairo,  133  Ga.  642,  645,  66  S.  E.  938. 

2.  Appeai.  and  Ebbob  «=s>883— Pbeskntatioit 
or  Gbounds  o»  Review  in  (Jottbt  Bei.ow — 
Necessity. 

Where  both  the  plaintiff  and  defendant  in 
such  a  proceeding  go  to  trial  before  the  judge 
and  present  tlieir  proof  in  the  manner  indicated, 
upon  the  issues  made  by  the  pleadings,  and  the 
judge,  withholding  judgment,  directs  the  filing 
of  briefs  therein,  a  party  will  not  be  heard  to 
raise  in  such  brief,  tor  the  first  time,  the.  con- 
tention that  he  is  entitled  to  have  the  issues  of 
fact  presented  to  a  jury  for  determination.  Pel- 
ham  Mfg.  Co.  v.  Powell,  8  Ga.  App.  38,  68  S. 
E.  519.  ^ 

3.  Pboof— SurnciENCT. 

The  judgment  was  supported  by  the  proof 
submittM,  and  the  judge  was  authorized  to  find 
that  the  previous  levy  on  personal  property 
had  been  accounted  for. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Q.  L.  Bell,  Judge. 

Action  between  the  Falrbum  Banking 
Company  and  the  Citizens'  Bank  of  EJast 
Point  and  others.  There  was  a  Judgment 
for  tbe  latter,  and  the  former  brings  error. 
Affirmed. 

J.  H.  Longino,  of  Falrbum,  and  J.  F.  Go- 
llgbtly,  of  Atlanta,  for  plaintiff  in  error. 
Moore  ft  Pomeroy  and  A.  C.  Broom,  all  of 
Atlanta,  for  defendants  in  error. 

JENKINS,  J.    Judgment  afl3rmed. 

BROTLES,  P.  J.,  and  BLOODWORTH,  J,^ 

concur. 


(20  Qa.  App.   733) 

TURNER  y.  STBAUSS-EPSTSHN  CO. 
(No.  8287.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Aug.  3, 1917.) 

(SyUahui  ly  the  Court.) 

1.  Affxai.  and  Ebbob  4s»123— IssnANOK  o> 
Wbit. 
"Unless  there  has  been  a  final  termination 
of  the  case  in  the  court  below,  a  writ  of  error 
will  not  lie  to  an  order  striking  a  plea,  even 
though  the  effect  of  such  order  may  be  to  entitle 
the  plaintiff  to  a  judgment  or  vodict  as  matter 
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of  course."  Civ.  Code  1910,  <  6138;  Turner  t. 
Camp,  110  Ga.  631,  36  S.  E.  76;  Johngon  ▼. 
Battle,  120  Ga.  649,  48  S.  B.  128(2);  Lyndon  v. 
6a.  Ry.  &  Electric  Co.,  129  Ga.  353,  58  S.  E. 
1047(3);  Johnson  v.  Merchants'  &  Farmers' 
Bank,  141  Ga.  721,  81  S.  E.  873;  Enecks  v. 
International  Harrester  Co.  of  America,  17  Ga. 
App.  548,  87  S.  E.  811. 

2.  ExcEPnORfi,  Bin  OF  «=»ei  —  BXOBPTIONS 

Peitdentk  LiTK— Filing. 
Under  the  rule  announced  in  Harvey  v. 
Bowles.  112  Ga.  422,  37  S.  E.  364,  this  conrt 
in  such  case  will  not  grant  an  application  for 
leave  to  file  in  the  court  below,  as  exceptions 
pendente  lite,  a  copy  of  the  original  bill  of  ex- 
ceptions, where  it  appears  that  the  answer  as 
amended  is  without  merit. 

3.  Releasi  <S=»7— Agbeemknt  Not  to  Strc 

The  agreement  set  up  by  the  plea,  that  the 
payee  of  t^e  note  obligated  himself  not  to  bring 
suit  thereon,  should  have  been  in  writing,  in  or- 
der to  furnish  a  valid  defense  as  a  covenant 
equivalent  to  release,  within  the  meaning  of 
section  4308  of  the  (Mvil  Code  of  1910.  Mans- 
field V.  Baricer.  59  Ga.  851;  Dendy  v.  Gamble 
&  Copeland,  59  6a.  484;  Dinkier  v.  Baer,  92 
Ga.432,17  &E.963;  Johnson  v.  Cobb,  100  Ga. 
139,  28  S.  E.  72;  Lunsford,  J^axwell  &  Co.  v. 
Malsby  &  Avery,  101  Ga.  39,  28  S.  E.  406; 
Marietta  Savings  Bank  v.  Janes,  66  Ga.  286; 
Crocker  v.  Hamilton,  3  Ga.  App.  190,  50  8.  E. 
722.  Under  the  ruling  made  in  Johnson  v.  Cobb, 
100  Ga.  139,  141,  28  S.  E.  72,  it  would  seem 
that  the  plea  itself  should  show  that  such  agree- 
ment was  in  writing;  but,  however  this  may 
he,  a  fair  interpretatloa  of  the  amended  plea 
shows  that  such  was  not  the  case,  and  that  the 
defendant  relied  upon  a  contemporaneous  parol 
agreement  never  to  sue.  The  plea  of  failure  of 
consideration  was  but  an  amplification  of  the  de- 
fense already  referred  to;  and  the  additional 
plea,  alleging  that  such  stipulation  was  omitted 
from  the  writing  by  fraud  practiced  upon  the 
defendant  by  the  payee,  does  not  meet  the  re- 
quirements of  law  as  laid  down  by  numerous  de- 
cisions of  the  Supreme  Court  and  of  this  court. 
See  Hart  v.  Waldo,  117  Ga.  690,  43  S.  E.  998, 
and  cases  therein  cited. 

Error  from  Superior  C!ourt,  De  Ealb  Coun- 
ty; O.  W.  Smith,  Judge. 

Action  between  I.  A.  Turner  and  the 
Strauss-Epstein  Company.  There  was  a 
Judgment  for  the  latter,  and .  the  former 
brings   error.    Dismissed. 

Paul  L.  Lindsay,  of  Atlanta,  tor  plaintiff 
In  error.  Foster  &  Stockbrldge,  of  Atlanta, 
for  defendant  in  error. 

JENKINS,  J.    Writ  of  error  dismissed. 

BROTIiES,  P.  Jn  and  BLOODWORTH,  J„ 
eoocnr. 

(10  Ga.  App.  736) 

NEWTON  V,  COE-MORTIMER  CO. 

(No.  8293.) 

(Ckinrt  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  8,  1917.) 

(Sytlabut  h]/  the  Court.) 

l  agbicxn-tcke  <8=>7  —  contbactb  ®=>16  — 
Saie  of  Fertilizers— What  Law  Governs. 
Where  a  farmer  orders  by  letter,  written  in 
Georgia,  commercial  fertilizers  for  his  own  use, 
to  be  sent  to  him  from  South  Carolina  by  a 
dealer  in  that  state,  and  the  goods  are  accord- 
ingly shipped  by  railroad  from  South  Carolina 
to  (jeorgia,  and  thereupon  notes  for  the  price  are 


executed  in  Georgia  and  sent  to  South  Carolina, 
the  sale  of  the  fertilizers  is  completed  in  South 
Carolina,  and  the  law  of  Georgia  relative  to  the 
tagging  and  branding  of  such  commodities  (Act 
Aug.  22,  1911 ;  Act  1911,  p.  172)  has  no  appU- 
cation  to  the  transaction.  By  'the  terms  of  that 
act  its  provisions  apply  only  to  sales  made  in 
this  state.  See  Atlantic  Phosphate  Co.  v.  Ely, 
82  Ga.  438,  9  S.  E.  170.  The  rule  stated  above, 
as  to  the  place  of  the  contract,  is  not  altered 
by  the  fact  that  prior  to  the  sending  of  the  let-, 
ter  by  the  purchaser  he  had  written  for  and  re- 
ceived from  the  seller  a  description  of  the  ferti- 
lizers, with  the  prices.  While  it  is  possible  that 
an  actual  offer  might  be  so  made  as  to  allow 
the  oCFeree  to  determine  the  quantity  and  partic- 
ular commodity,  which  by  the  acceptance  would 
constitute  a  valid  contract,  still  an  invitation  to 
e&ter  into  nefotiatiou  is  not  an  otter  which  can 
be  converted  uto  a  contract  by  acceptance;  and 
whether  certain  acts  or  conduct  constitute  a  defi- 
nite proposal,  upon  which  a  binding  contract 
may  be  predicated,  or  is  merely  a  preliminary 
step,  depends  upon  the  nature  of  the  particular 
acts  or  conduct  and  the  circumstances  surround- 
ing the  transaction.    6  R.  C.  L.  600,  i  23. 

2.  DlBECnoN    OF    VeBDICT    fob    PI.AINTIFF   — 

Pbopbiett. 
For  the  reason  stated  above,  there  could  have 
been   no  error  in  directing  a  .  verdict   for  the 
plaintiff  and  against  the  plea  of  the  defendant, 

Error  from  Superior  Court,  Tfoombs  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  between  H.  T.  Newton  and  the  Coe- 
Mortimer  Company.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Hines  &  Jordan,  of  Atlanta,  for  plaintiff 
In  error.  G.  W.  Lankford,  of  Lyons,  for 
defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROILES,  P.  J.,  and  BLOODWORTH,  J„ 
concur. 

(20    Oa.    App.    737) 
BEAN  ▼.  LEGGETT.    (No.  8520.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Aug.  3,  1917.) 

(SyUabut  ly  ike  Court.) 

1.  Appeal  and  Ebbor  ®=>995— Review— Vxk- 

DICT— EfVIDENCE. 

This  was  a  suit  against  a  married  woman, 
on  a  note  given  for  an  automobile.  She  filed  a 
plea,  in  which  she  admitted  signing  the  note, 
but  alleged  that  the  debt  for  which  the  note  was 
given  was  that  of  her  husband.  In  his  charge 
the  judge  fully  and  fairly  submitted  this  issue 
to  the  jury,  who  found  in  favor  of  the  plaintifF. 
There  was  evidence  to  support  the  verdict. 

(a)  "This  court  has  no  power  to  determine 
that  the  preponderance  of  the  evidence  is  in  fa- 
vor of  (me  party  to  a  cause  rather  than  the 
other,  or  to  award  a  new  trial  in  any  case  where 
there  is  any  evidence  sufficient  to  support  the 
verdict  rendered."  Bunn  v.  Hargraves,  3  Ga. 
App.  518,  60  S.  E.  223  (4). 

2.  Motion  fob  'New  Tbial— Auendvent. 

There  is  no  merit  in  the  grounds  of  the 
amendment  to  the  motion  for  a  new  trial. 

Error   from   City    Court   of   Hazlehurst; 
S.  D.  Dell,  Judge. 
Action  by  I.  F.  Leggett  against  Mrs.  S.  A, 
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Bean.    Tbere  was  a  judgmeat  for  plaintiff, 
and  defendant  brings  error.    AflSrmed. 

Bennett  &  Swain,  of  Ha^leburst,  for  plain- 
tiff In  error.  S.  B.  McCall  and  W.  T.  Burk- 
balter,  botb  of  ReldsvUle,  for  defendant  In 
error. 

BIiOODWORTH,  J.    Judgment  affirmed. 

BROYIiES,  P.  J.,  and  JENKINS,  J.,  «»- 
cur. 


(20    Oa.    App.    137) 

BLKINS  V.  MERRITT.    (No.  8730.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  1917.) 

(SyUatu*  hy  th«  Court.) 

1.  BouNDABiEs    €=>52(1)— Location— Pboces- 

SIONINO   PBOCXEDINGS. 

Fixing  new  lines  is  not  within  the  power  of 

Srocessioners.  Their  vocation  is  to  seek  and 
bd  lines  already  existing,  and  to  re-mn  and 
re-mark  such  lines.  Amos  v.  Parker,  88  Ga. 
754,  16  S.  E.  200;  Wheeler  v.  Thomas,  139  Ga. 
698,  77  S.  B.  817.  There  was  some  evidence  in 
this  case,  however,  that  the  line  established  by 
the  processioaera  was  an  old  line  already  exist- 
ing. 

2.  BoTTNnARiKB     ®=»46(3)— Location— AoBEK- 

MXKTT. 

A  parol  agreement  between  two  adjoining 
*  landowners  that  a  certain  road  should  be  the  di- 
viding line  between  them  is  valid  and  binding  as 
between  them,  if  the  agreement  is  accompanied 
by  i>o8session  of  the  agreed  line,  or  is  otherwise 
duly  executed,  and  if  the  boundary  line  between 
the  two  tracts  is  indefinite,  unascertained,  or 
disputed.  Farr  v.  Woolfolk,  118  Ga.  277,  45  S. 
E.  230.  See,  also,  Cleveland  v.  TreadweU,  68 
Ga.  835. 
8.  Pbocessionino  PBOCCXDinaa— Dismissal. 

.  Under  the  foregoing  rulings  and  the  facts  of 
this  case,  it  should  have  been  submitted  to  the 
jury,  and  the  court  erred  In  dismissing  the  pro- 
cessioning proceedings. 

Error  frona  Superior  Court,  Grady  Coun- 
ty;  B.  B.  Cox,  Judge. 

Proceedings  between  Mrs.  A.  E.  Elklns 
and  Lk  O.  Merrltt  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

See,  also,  92  S.  B.  51. 

li.  W.  Rigsby,  of  Cairo,  for  plaintiff  In 
error.  M.  L.  Ledford,  of  Cairo,  for  defend- 
ant in  error. 

BROTLBS,  P.  J.    Judgment  reversed. 

JENKINS  and  BIiOODWORTH,  JJ.,  con- 
cur. 

(20    Oa.    App.    722) 

TATLOR  v.  STATE.    (No.  8872.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  8,  1917.) 

(Byllaiut  ly  the  Court.) 

Cbiuinal  Law  <S='913(1),  945(1)— New  Tbiai. 
— ^Newlt  Discovebbd  Evidence. 
There  is  no  merit  in  the  assignments  of  er- 
ror on  the  admission  of  testimony,  the  cliarge  of 
the  court  was  full  and  fair,  and  was  not  sub- 
ject to  the  assignments  of  error  thereon,  the  evi- 


dence authorized  the  conviction  of  the  accused, 
and  the  newly  discovered  evidence  is  not  such 
as  would  be  likely  to  produce  a  different  verdict 
on  another  trial.  The  court  did  not  err  in 
ovemling  the  motion  for  a  new  trial. 

Ehrror  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Cal  Taylor  was  convicted  of  crime,  and  he 
brings  error.   Affirmed. 

B.  T.  Steed,  of  C!arrollton,  and  J.  S.  James 
&  J.  R.  Bedgood,  of  Atlanta,  for  plaintiff  in 
error.  Willis  Smith,  Sol.,  of  Carrollton,  for 
the  State. 

LUKE,  J.    J^idgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 


(20    Oa.    App.    723) 
HOLI^Y  T.  STATE.     (No.  8875.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 
Aug.  3,  1917.) 

fSyUalut  by  the  Court.) 

1.  Conviction— Pbopbiktt. 

The  accused  was  tried  before  the  court  with- 
out thb  intervention  of  a  jury,  on  an  aoeasation 
charging  him  with  the  offense  of  carrying  a  con- 
cealed weapon.  There  was  direct  evidence  of 
his  guilt,  and  the  court  did  not  err  in  adjudg- 
ing him  guilty,  nor  in  subsequently  overruling 
Ms  motion  for  new  trial,  based  upon  the  gen- 
eral grounds. 

2.  Cbiiiinai,  Law  «=3956(2)  —  New  Tbiai.— 
Newly  DisnovKssn  Bviobncb. 

The  special  ground  baaed  upon  alleged  newly 
discovered  evidence  is  without  merit,  No  sup- 
porting affidavit  whatever  was  submitted  to  the 
court. 

Error  from  City  Court  of  V%.  Gaines;  B. 
M.  Turnipseeid,  Judge. 

John  Holley  was  convicted  of  carrying  a 
concealed  weapon,  and  be  brings  error.  Af- 
firmed. 

E.  R.  King,  of  Ft  Gain^  tor  plaintiff  tn 
error.  P.  0.  King,  SoL,  of  Ft  Gaines,  for 
defendant  in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADEl,  O.  J.,  and  LUKE,  J.,  ooncor. 


(20   Oa.    App.    741) 
BANK   OF   LA  FAYETTE  v.   WARDLAW. 

(No.  8920.) 

(Ckturt  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  1917.) 

(BylUOmt  hy  the  Court., 

1.  Liens    «=»22  — Pboceedings  — Distbibu- 

TION. 

Money  in  court,  on  a  rule  for  its  distribu- 
tion, mjst  be  applied,  as  far  as  it  goes,  to  the 
oldest  lien  attached  thereto,  provided  there  be 
nothing  to  affect  the  validity  of  the  lien.  Thom- 
son v.  McCordel,  27  Ga.  273. 

2.  Judgment  (S=»784— Lien— Execution. 

Although  the  lien  of  a  judgment  against  a 
shareholder  in  a  corporation  does  not  attach 
to  the  stock  upon  the  rendition  of  the  judgment, 
so  as  to  prevent  the  transfer  or  alienation  of  the 
stock  (Fidelity  &  r>eposit  Co.  v.  Exchange 
Bank.  100  Ga.  019.  624,  28  S.  E.  393;    Owens 
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V.  Atlanta  Trust  &  Banking  Co.,  122  Oa.  521, 
50  S.  E.  879),  yet  in  a  monej  rule  contest  be- 
tween two  judgments  over  a  rand  derived  from 
the  sale  of  stoci  in  a  ccnrporation,  the  older  judg- 
ment does  not  lose  its  priority  because  its  n.  fa*, 
was  not  levied  mi  the  Btoclc,  while  the  fi.  fa. 
based  on  the  younger  judgment  was  so  levied. 

3.  JUDOmSNT     «=>784— PMOBITT— ElXKCUTIOW. 

The  fact  that  the  fl.  fa.  on  the  senior  judg- 
ment waa  not  issued  and  recorded  until  after 
the  fi.  fa.  on  the  junior  judgment  had  been  is- 
sued and  recorded  does  not  affect  the  priority 
of  the  older  judgment.  Griffith  v.  Posey,  98 
Ga.  476,  26  S.  E.  516w 

4.  BlIXS  AND  NOTXB  «=a24&-PBinCIPAL  AND 
SUBEXT  «=>164— IhDOBSEBS— LlABIXJTr— Ex- 
■CUTION. 

An  indoTser,  even  though  he  be  an  accommo- 
dation indorser  onlv,  is  a  surety  (Oiv.  Code 
1910,  {  S541);  and  a  creditor  who  holds  an 
execution  against  both  principal  and  surety  may, 
at  his  election,  proceed  against  the  property  of 
either  (Manry  v.  Shepperd,  67  Ga-  V&:  Jordan 
T.  Farmers'  &  Merchants'  Bank,  6  Ga.  App. 
244.  62  &  B.  1024  [3]). 
6.  Pkiobitt  of  JtiDOiaNTS. 

The  court  did  not  err  in  adjudging  that  the 
creditor  holding  the  older  judgment  waa  entitled 
to  the  fund. 

Error  from  Superior  Court,  Walker  Coua- 
ty;  Moses  Wrigiit,  Judge. 

Proceedings  between  the  Bank  of  La  Fay- 
ette and  P.  C.  Wardlaw.  There  was  a  judg- 
ment for  the  latter,  and  tbe  former  brings 
error.   AfBrrocd. 

Shattuck  ft  Shattuck,  of  La  Fayette,  for 
plalntlS  In  error.  Rosser  ft  Shaw,  of  La  Fay- 
ette, for  defendant  in  error. 

BBOTLBS,  P.  J.    Judgment  aflSrmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(30  Oa.    App.    747) 

ANDERSON  v.   STATE.     (No.  8865.) 

(Court  of  Appeals  of  Georgia,  Dirision  No.  1. 
Aug.  8,  1917.) 

(SvUabut  hy  the  Court.) 

L  Intoxicatino  Liquobs  €=>228(3)— OrvBNB- 

■8— EyiDKifrae. 
There  was  evidence  from  which  the  jury 
could  infer  that  the  intoxicating  liquor  sold  was 
"whisky,"  as  chai-ged  in  the  accusation,  and  not 
"gin,"  as  contended  by  the  plaintiff  in  error. 
The  testimony  of  various  witnesses  for  the  state 
referred  to  the  liquor  add  as  "whisky,"  and  one 
witness  said  "it  was  gin  whisky,"  and,  notwith- 
standing other  testimony  to  the  effect  that  the 
liquor  was  gin,  there  was  no  such  variance  be- 
tween the  proof  submitted  and  the  allegations 
in  the  accusation  as  to  require  the  grant  of  a 
new  trial. 
2.  Intoxicatino  Liquobs  «=>238(3)— OmcNS- 

EB— Evidence. 
The  court  did  not  err  in  dedinine  to  "ex- 
dnde  all  evidence  in  the  case  with  reference  to 
the  sale  of  whisky,"  on  the  ground  that  "the 
nncontroverted  evidence  showed  that  the  stuff 
alleged  to  have  been  sold  was  gin,  and  not  whis- 
ky." The  nncontroverted  evidence  did  not  show 
that  the  liouor  sold  was  "gin,  and  not  whisky." 
Neither  did  the  testimony  relating  to  the  two 
alleged  bottles  of  whisky  introduced  in  evidence 
clearly  establish  that  the  liquor  was  gin,  and 
not  whisky,  as  the  witness  testifying  as  to  their 


contents  merely  said:   "I  think  this  Is  gin;    I 
think  it  is  gin  liquor;   it  smells  like  gin;    that 
also  smells  like  gm." 
3.  Motion  foe  New  TbiaI/— Denial. 

The   court    did  not   err  in  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

John  Anderson  was  convieteid  of  violating 
the  prohibition  laws,  and  he'  brings  error. 
Affirmed. 

T.  E.  Hlgbtower,  of  Dublin,  for  plalntur  in 
error.  S.  P.  New,  Sol.,  of  Dublin,  for  the 
State. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20    Oa.    App.    774) 

FARMERS'  ft  MERCHANTS'  BANK  OF 

BREWTON  V.  BRANTLBT  at  aL 

(No.  8864.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

Aug.  8,  1917.) 

(SfJUbfu  Iv  the  Court.) 

1.  Tbial  <S=»25(9)  —  Abqumknt  —  Opxnino 
AND  Closing. 

To  entitle  the  defendant  to  the  valuable 
and  substantive  right  of  opening  and  conclud- 
ing the  argument  in  a  case,  he  most,  before  the 
introductioa  of  any  evidence,  clearly  and  un- 
equivocally in  his  written  plea  admit  such  a 
prima  facie  case  in  favor  of  tlie  plaintiff  as  will 
entitle  the  latter  to  recover  without  the  intro- 
duction of  any  evidence  whatsoever.  The  ad- 
mission must  be  unequivocal,  and  not  merely 
inferential.  Cranksbaw  v.  Schweizer  Mfg.  Co., 
1  Ga.  App.  363,  58  S.  E.  222;  WaU  v.  WalL 
15  Ga.  App.  156,  82  S.  E).  791;  Central  of 
Georgia-  Ry.  Co.  v.  Morgan,  110  Ga.  168,  35 
S.  E.  345;  Culver  v.  Wood,  138  Ga.  60,  74  S. 
E.  790(2);  Hendricks  &  Christian  v.  Lott,  143 
Ga.  647,  86  S.  E.  843;  Roberson  v.  Weaver,  145 
Ga.  626,  631,  89  S.  E.  769. 

2.  Tbial  «=»26(9)  —  RioHT  to  Open  and 
Globe. 

In  an  action  upon  a  promissory  note,  to  en- 
title the  defendant  to  tho  opening  and  conclu- 
sion, he  most,  before  the  plaintiff  has  intro- 
duced any  evidence,  admit  in  his  written  plea 
the  execution  of  the  note  sued  upon  and  that 
tho  plaintiff  is  the  legal  holder  thereof.  Mont- 
gomery v.  Bunt,  93  Oa.  438,  21  S.  E.  69; 
Levins  v.  Smith,  102  Ga.  480,  SI  S.  E.  104; 
Southern  Mutual  Association  v.  Perry,  103  Qa. 
800,  80  S.  E.  668;  Swanson  v.  Cravens,  106  Ga. 
471,  30  S.  E.  642;  Whitaker  v.  Arnold,  110  Ga. 
857,  36  S.  El  231;  Walker  v.  Bryant,  112  Ga. 
412,  414,  37  S.  E.  749.  In  the  instant  case, 
tvbich  was  a  suit  upon  a  promissory  note,  the 
defendant,  before  the  introduction  of  any  evi- 
dence, admitted  in  his  written  plea  the  execu- 
tion of  the  note  sued  upon;  but  he  did  not 
therein  directly  or  unequivocally  admit  that  the 
plaintiff  was  the  owner  or  legal  holder  of  the 
note,  or  that  he  had  title  thereto.  It  is  true 
that  the  plea  admitted  that  the  plaintiff  was  the 
payee  of  the  note  and  had  obtained  possession 
of  it;  but,  for  all  that,  the  plea  shows  the 
plaintiff  may  have,  before  tho  bringing  of  the 
suit,  sold  and  indorsed  the  note  to  some  other 
person.  The  plea  fails  to  admit  that  at  the 
time  of  the  bringing  of  the  suit  the  title  to  the 
note  was  in  the  plaintiff.  It  follows  that  the 
court  erred  in  allowing  the  defendant  the 
opening  and  conclusion  of  the  argument.    This 
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crryr  rendered  the  further  proceeding*  io  the 
case  nugatory. 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Action  between  tbe  Farmers'  &  Merchants' 
Bank  of  Brewton  and  F.  A.  Brantley  and 
others.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

Larsen  &  Crockett,  of  Dublin,  for  plaintiff 
In  error.  J.  8.  Adams,  of  Dublin,  for  defend- 
ants in  error. 

BROTIiES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(20   Ga.    App.    741) 

INTERSTATE  CHEMICAL  CORP.  v.  IVBT 

CO.     (No.  8904.) 

(Court  of  Appeals  of  Georgia,  Dirision  No.  2. 

Aug.  8,  1917.) 

(Synabv*  hy  the  Court) 
Trial  «=»170— Dibkction  of  Vebmot— I^o- 

PBIETT. 

Under  the  evidence  submittod  there  was  no 
contested  issue  of  fact,  and  a  verdict  for  the 
plaintiff  was  demanded.  The  court,  therefore, 
did  not  err  in  directing  a  verdict  for  the  plain- 
tiff. 

Error  from  City  Court  of  Macon;  H.  A. 
Mathews,  Judge. 

Action  between  the  Interstate  Chemical 
Corporation  and  the  Ivey  Company.  There 
was  a  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

Mlnter  Wlmberly  and  Jesse  Harris,  both  of 
Macon,  for  plaintiff  In  error.  Ellis  &  Glaw- 
son,  of  Macon,  for  defendant  in  error. 

BROYLESS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BEOODWORTH,  JJ.,  con- 
cur. 

(20    Ga.     App.    427) 

TOWN  OF  WHIGHAM  v.  GULP  REFINING 
CO.     (No.  7603.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

June  29,  1917.     Rehearing  Denied 

Aug.  2,  1917.) 

(SyUdbut  ty  t&e  Court.} 
1.  CouBTS    «=9l88(4)— Municipal    Cobpoba- 
TioNS  ®=»1038  —  Geoboia  —  Jubisdiction 
— CiTT  Court— Enfobcemknt  of  Judgment 

AOAINSr  CiTT. 

The  dty  court  of  Cairo  has  jurisdiction 
to  entertain  a  suit  ex  contractu  against  a  mu- 
nicipal corporation  within  the  county  of  Grady, 
but  any  judgment  so  obtained  against  such  a 
municipality  could  be  enforced  only  by  virtue 
of  the  writ  of  mandamus. 
Z  Municipal  Cobpobationb  *=»248(3)— Con- 
tbact^Validitt. 

A  municipal  corporation  can  make  a  cash 
contract  for  necessary  current  supplies  to  be 
used  in  carrying  on  the  legitimate  business  of 
the  dty,  including  the  operating  of  its  system 
of  lights  and  waterworks,  when  made  through 
its  appropriate  officers  or  committees,  as  eS.ec- 
tually  as  when  done  by  formal  order  or  reso- 


lution of  council  entered  in  its  minutes,  where 
it  appears  that  such  contract  of  purchase  has 
become  obligatory  through  implied  ratification 
by  reason  of  the  acceptance  and  use  by  it  of 
the  articles  or  supplies  so  contracted  for.  City 
of  Conycrs  v.  Kirk  &  Co.,  78  Ga.  480,  3  S.  E. 
442;  Diamond  Specialty  Co.  v.  City  of  West 
Point,  11  Ga.  App.  533,  75  S.  E.  9^. 

3.  Municipalities— Debts — Statute. 

By  article  7,  {  7,  par.  1,  of  the  ConstitutiOD 
(CivU  Code  1910,  %  6563),  it  is  declared  that 
the  debt  of  a  municipal  corporation  shall  not  ex- 
ceed 7  per  centum  of  the  assessed  value  of  all 
the  taxable  property  therrin;  and  no  munici- 
pality shall  incur  any  new  debt,  except  for  • 
temporary  loan  or  loans  to  supply  casual  de- 
ficiencies of  revenue,  not  to  exceed  one-fifth  of 
1  per  centum  of  the  assessed  valuation  of  tax- 
able propertsr  therein,  without  the  assent  of 
tWo-thirds  of  the  qualified  voters  thereof  at  an 
election  for  that  purpose,  to-be  held  as  prescrib- 
ed by  law. 

4.  Municipal    Gobpobatiows   ^=»884(2)— In- 
debtedness— Vauditt. 

A  liability  for  a  legitimate  current  expense 
may  be  incurred,  provided  there  is  at  the  time 
of  incurring  the  liability  a  sufficient  sum  in  the 
treasury  of  the  municipality  which  may  lie 
lawfully  used  to  pay  tho  same,  or  if  a  saf&- 
cient  sum  to  discharge  the  liabihty  can  be  rais- 
ed by  taxation  during  the  current  year.  Butts 
County  V.  Jackson  Banking  Co.,  129  Ga.  801, 
60  S.  E.  149,  15  L.  R.  A.  (N.  S.)  567,  21  Am. 
St  Rep.  244.  .     '        ' 

5.  Municipal  Cobpobations  $=»863  —  In- 
debtedness— Validitt. 

Under  such  constitutional  provisions,  mn- 
nicipal  officers  have  not  the  right  to  borrow 
money  or  create  debts,  except  as  therein  provid- 
ed, for  the  reason  that  toe  municipality  has 
sources  of  revenue  from  the  income  received 
from  its  light  and  water  plants,  from  which 
it  is  contemplated  that  money  will  arise  which 
can  be  used  to  discharge  such  indebtedness. 
Tate  V.  City  of  Elberton,  136  Ga.  301,  71  S.  Ew 
420(4). 

6.  Municipal  Cobpobationb  «s>1028,  1034— 
Indebtedness— Validitt. 

Where  a  suit  is  brought  to  recover  the  pur- 
chase price  of  supplies  alleged  to  have  been 
furnished  the  town  as  necessary  to  the  current 
operation  of  its  light  and  water  plant,  the  mu- 
nicipality is  entitled  to  plead  and  prove,  by 
way  of  defense  thereto,  that  at  the  time  such 
allezed  liability  was  incurred  there  was  not  a 
sufficient  sum  in  its  treasury^  which  might  have 
been  lawfully  used  to  pay  it,  and  a  sufficient 
sum  could  not  have  been  raised  by  taxation 
during^  the  current  year  for  such  purpose.  City 
Council  of  Dawson  v.  Dawson  Waterworks  Co.. 
106  Ga.  696,  733,  32  S.  E.  907(6).  While  in 
the  present  suit  the  defendant  fidled  to  plead 
and  prove  such  matter  of  defense,  still  where 
by  the  petition  and  the  evidence  in  the  case  it 
is  made  to  appear  that  the  payment  of  tho 
debt  so  contracted  for  was,  by  the  terms  of  the 
agreement,  deferred  for  a  period  of  about  eight 
months,  and  made  to  mature  after  the  end  of 
the  then  current  fiscal  year,  it  not  being  further 
shown  that  special  provision  for  the  payment 
of  such  indebtedness  had  been  made  at  tiie 
time  such  liability  was  incurred,  the  petition, 
for  that  reason,  was  subject  to  the  demur- 
rer based  upon  tbat  ground,  and  the  verdict 
rendered  for  the  plaintiff  was  contrary  to  law. 
Gaines  v.  Dyer,  128  Ga.  586,  58  S.  E.  175(7) : 
Town  of  Wadlcy  v.  Lancaster,  124  Ga.  354.  52 
R.  R  335;  Butts  County  v.  Jackson  Banking 
Co.,  129  Ga.  801,  60  S.  E.  149.  15  L.  R  A. 
(N.  S.)  567,  21  Am.  St.  Rep.  244;  McCord  v. 
City  of  Jackson,  135  Ga.  176.  69  S.  B.  23(6) ; 
Renfroe  v.  City  of  Atlanta,  140  Ga.  81,  78  S.  E. 
449,  45  L.  R.  A.  (N.  S.)  1173. 
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Error  from  City  Court  of  Cairo;  W.  J. 
WlUle,  Judge. 

Action  between  the  Town  of  Whlgham  and 
the  Golf  Befiulng  Company.  There  was  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

B.  B.  Terrell,  of  Wblgham,  for  plaintiff  In 
error.  Bell  &  Weathers,  of  Cairo,  and  W.  V. 
Custer,  of  Balnbridge,  for  defendant  In  error. 

JENKINS,  J.     Judgment  reversed. 

BROYLBS,  P.  J,  and  BLOODWOKTH,  J., 

concur. 

(20   Oa.    ADp.    527) 

CHAMBLEB  v.  FARMERS'  &  MERCHANTS' 
BANK.  '  (No.  8432.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1917.    Rehearing  Denied  " 

Aug.  2,  1917.) 

(Bytlahut  by  the  Court.) 

1.  Dbferses  to  Notes— Pi-eadino. 

Under  the  ruling  in  Sloan  v.  Farmers*  & 
Merchants'  Bank,  92  S.  E.  893,  decided  b^  this 
court  during  the  present  term,  the  court  did  not 
err  in  striking,  on  oral  motion  at  tho  trial  term, 
the  original  answer  and  plea  of  the  defendant, 
or  in  disallowing  all  of  the  profteteA  amend- 
ments except  the  amendment  which  set  up  the 
defense  of  non  est  factum  as  to  the  indorsement 
-of  the  note  sued  upon.  The  latter  plea  was 
properly  allowed. 

2.  Appeai,  awd  Ebbob  <S=>106e  —  Tbiai,  ^5> 

235(1)  —  INBTBUOTIONB  —  REVHW  —  HabU- 

LE8S  Ebbob. 
The  charge  of  the  court  as  to  the  respective 
WMght  to  be  given  to  the  evidence  of  witnesses 
who  testify  positively  to  a  fact  and  to  the  evi- 
dence of  other  witnesses  who  testify  negatively 
to  the  same  fact  was  erroneous,  in  that  tho 
judge  failed  to  state,  in  connection  therewith, 
that  the  jury,  in  weighing  the  testimony  of  such 
witnesses,  should  consider  the  question  of  their 
credibility.  Wri^t  v.  W.  &  A.  R.  Co.,  139  Ga. 
343,  77  S.  E.  161(6).  Under  the  facts  of  the 
case,  however,  this  error  was  harmless  and  does 
not  require  a  new  trial.  The  only  issue  before 
the  jury  was  whether  the  defendant  had  in- 
dorsed the  note  sued  upon.  One  unimpeached 
nitnesa  for  the  plaintiff  testified  positively  that 
he  saw  the  defendant  sign  his  name  on  the  bade 
of  the  note.  The  only  evidence  for  the  defend- 
ant on  this  question  was  the  testimony  of  the 
-defendant  himself,  and  his  testimony  was,  in 
«nbstance,  that  he  did  not  remember  signing 
the  note  on  the  back,  and  did  not  think  he  had, 
but  that  his  name  on  the  back  looked  like  his 
ngnature,  and  "I  won't  swear  I  didn't  put  it 
there."  This  evidence  demanded  a  finding 
against  the  plea  of  non  est  factum;  and,  ac- 
cotdingly,  the  error  in  this  portion  of  the 
charge  was  harmless. 

3.  Instbtjctions— Pbopbiett. 

The  other  instructions  complained  of  are 
not  erroneons,  when  taken  in  connection  with 
the  entire  charge  and  the  facts  of  the  case. 

4.  Appxax  and  Ebbob  ®=>706(4)  —  Assign- 
MENTS  OF  Ebbob. 

The  sixth  ground  of  the  amendment  to  the 
motion  for  a  new  trial  complains  of  the  refusal 
of  the  court  to  rule  out     all  the  evidence  of 


James  Merritt,  S.  C.  Dunlap,  Jr.,  and  R.  W. 
Smith,  same  set  out  and  shown  under  their  re- 
spective names  in  brief  of  evidence  herein  ap- 
proved and  filed,  on  tho  ground  then  and  there 
stated  that  all  of  the  evidence  of  each  of  said 
witnesses  was  merely  opinion  evidence  in  com- 
parison of  signatures  where  one  was  admitted 
to  be  genuine  and  the  jury  could  judge  and 
compare  in  such  cases  for  themselves  as  well 
as  those  witnesses  and  that  their  opinion  was 
not  admissible  in  such  cases."  This  ground  is 
not  complete  in  itself,  and  raises  no  question 
for  decision  by  this  court.  The  evidence  itself 
should  have  been  set  forth  in  the  ground. 
Smiley  y.  Smiley,  144  Ga.  546,  87  S.  B.  668(2); 
Tolbert  v.  State,  16  Ga.  App.  311,  85  S.  B. 
267(1);  Roddenberry  Hardware  Co.  v,  Merritt, 
17  Ga.  App.  425,  87  S.  B.  681(1). 
6.  Teial  ^=>260(1)— Instbuotions— REFuaAL. 
The  court  did  not  err  in  refusing  to  com- 
ply with  the  various  requests  to  charge,  as  set 
forth  in  the  special  grounds  of  the  motion  for 
a  new  trial.  Oniese  requests  were  sufficiently 
covered  b^  the  general  charge,  in  so  far  as  they 
were  pertinent  and  legal. 

6.   VEEDICT>— EVIUENCB. 

The  evidence  not  only  authorized,  bat  de- 
manded, the  verdict. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  J'Udge. 

Action  between  O.  !•.  Chamblee  and  the 
Farmers'  &  Merchants'  Bank.  There  was  a 
judgment  for  the  latter,  and  the  former 
brings  error.    Afflmied. 

J.  G.  C/Olllns,  of  Gainesville,  for  plaintiff 
in  error.  W.  A.  Charters,  of  Gainesville,  for 
defendant  In  error. 

BROYLBS,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(20    Qa.    App.    6«8) 
WILLIAMS  T.  BROWN  &  BIGELOW,  Inc. 
(No.  836a) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 
July  26,  1917.) 

(Byttalnu  hy  the  Court.) 

PETmoK  roB  Cebtiobabi— Dbniai. 

Upon  the  petition  for  certiorari  and  the  an- 
swer, the  court  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  F.  G.  Williams  and  Brown 
&  Blgelow,  Incorporated.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Bachman  &  Simmons-,  of  Atlanta,  for  plain- 
tiff in  error.  Anderson,  Slate  &  IVOrr,  of 
Atlanta,  for  defendant  in  error. 

LUKB,  J.    Judgment  affirmed. 

WADB,  C.  J.,  and  GEOROB,  J.,  concur. 
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(20    Qa.    App.    «4g) 

SOUTHERN  RY.  CO.  ▼,  JARRETT. 

(No.  8146.) 

(Court  o(  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1917.) 

(Byllabiit  by  the  Court.) 

1.  TBIAL  «=»29e(4)  —  INSTBUCTIONB  —  SUFTI- 
CIENCT. 

The  excerpts  from  the  charge  of  the  court, 
contained  in  grounds  1  to  4,  incliisive,  of  the 
amendment  to  the  motion  for  a  new  trial,  are 
not  accurate  statements  of  law,  but,  when  con- 
sidered in  connection  with  the  context,  were  not 
misleading  upon  any  controlling  question,  and 
will  not  require  a  reversal  of  the  case. 

2.  Death  €=»18(2)— Right  of  Parent  to  Rx- 
covEs  roK  Death  of  Child— Services. 

If  liability  for  the  death  of  a  minor  child  is 
shown,  the  father,  who  is  entitled  to  the  services 
of  his  minor  child,  may  recover  for  the  loss  of 
such  services,  upon  proof  that  the  child  was  pos- 
sessed of  ability  and  capacity  to  render  valuable 
services;  and  it  is  not  necessary  to  show  that 
the  child  actually  rendered  such  services.  The 
undisputed  evidence  in  the  present  record  is  to 
the  effect  that  the  child  (a  girl  seven  years,  old) 
did  in  fact  render  valuable  services  to  the  fa- 
ther ;  and  in  no  view  of  the  question  was  there 
error  in  the  charge  complained  of  in  the  fifth 
ground  of  the  amended  motion  for  new  trial. 

3.  Verdict — Evidence — Sufficikncy. 

The  evidence  was  sufficient  to  sustain  the 
verdict,  and  the  court  approved  it. 

Error  from  Superior  Court,  Henry  County ; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  the  Southern  Railway  Com- 
pany and  R.  L.  Jarrett.  There  was  a  judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror.   Affirmed. 

Harris,  Harris  &  Wltman,  of  Macon,  and 
Smith  &  Turner,  of  McDonough.  for  plain- 
tiff in  error.  E.  J.  Reagan,  of  McDonough, 
for  defendant  in  error. 

GEORGE,  J.    Judgment  afDrmed. 

WADE,  a  J.,  and  LUKE,  J.,  concur. 


(20  Qa.  App.  576) 

TIIIGPEN  v.  THOMPSON.    (No.  8225.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  23,  1917.) 

(SyUdbua  hy  the  Court.) 

BrLLB  Ain>  Notes  ®=>537(8)  —  Actions  —  Evi- 
dence— Payment. 
Thigpen  was  indebted  both  to  the  firm  of 
Riner  Mercantile  Company,  of  which  J.  W. 
Thompson  was  manager,  on  a  note  for  supplies 
furnished  him  for  his  tenants,  and  to  Thompson 
himself,  on  a  note  given  the  latter  for  the  pur- 
chase price  of  a  mule  sold  him  by  Thompson  in- 
dividually. The  mule  note  was  the  basis  of  the 
present  suit.  By  agreement  that  suit  and  a  suit 
brought  by  the  Riner  Mercantile  Company  on  its 
note  were  consolidated  and  tried  together.  To 
the  Thompson  suit  the  defendant  pleaded  pay- 
ment in  the  amount  of  $104,  which  he  alleged 


was  paid  to  Thompson  with  instmetions  that  it 
be  applied  on  the  mule  note.  At  the  trial  the 
defeiidnnt  testified  to  such  payment  and  such 
instructions,  and  introduced  in  evidence  the  can- 
celed check  by  which  it  was  claimed  the  payment 
was  made.  lt.appeared  that  the  check  was  made 
payable  to  Riner  Mercantile  Company,  and  was 
indorsed  "Riner  Mercantile  Company,  by  J.  W. 
Thompson,  Mgr."  The  court  directed  a  verdict 
for  the  plaintiff  in  the  Thompson  suit,  after 
which  the  trial  proceeded  under  the  Riner  Mer. 
cantile  Company  pleadings.  Exceptions  are  tak- 
en to  the  direction  of  the  verdict  in  the  Thomp- 
son suit.  Beld,  that  there  was  no  error  in  so 
directing. 

Error  from  Superior  Court,  Laurens  Coun- 
ty ;  J.  L.  Kent,  Judge. 

Action  by  J.  W.  Thompson  against  Henry 
Thigpen.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Camp  &  Twitty,  of  Dublin,  for  plalntlfl  In 
error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J, 
concur. 

(M  Qa.  App.  7!S> 

CARTLEDGB  v.  BRANDON  et  aL 

(No.  8734.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,  1917.) 

(Syllttiut  ly  the  Court.) 

Appeal  and  Error  9=31006(2)— Review  — 
Verdict. 
When  this  case  was  before  the  Supreme 
Court  (Cartledge  v.  Seago  et  al.,  141  Ga.  113, 
SO  S.  E.  290),  it  was  held  that,  under  the  evi- 
dence submitted,  the  return  of  the  processioners 
was  not  according  to  the  statute,  and  that  the 
verdict  in  favor  of  the  applicants  was  contrary 
to  law  and  the  evidence,  and  the  judgment  of 
the  lower  court  was  accordingly  reversed.  Up- 
on the  second  trial  there  was  some  evidence 
which  authorized  the  jury's  finding  that  the 
line  established  by  the  processioners  was  the- 
correct  line,  and,  this  finding  having  been  ap- 
proved by  the  trial  judge,  and  the  motion  for  a 
new  trial  containing  only  the  usual  general 
grounds,  this  court  has  no  authority  to  control 
the  discretion  of  the  judge  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judga 

Proceedings  between  Mrs.  B.  Cartledge 
and  T.  R.  Brandon,  administrator,  and  an- 
other. There  was  a  judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  of  Augusta,  for  plain, 
tiff  in  error.  Samuel  H.  Myers,  of  Augus- 
ta, for  defendants  in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 
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GAIXUCHAT.T.  ATLANTIC  COAST  I/INB 
B.  CO.  et  al.     (No.  9787.) 

(Supreme  Court  of  South  Carolina.     July  30, 
1917.) 

1.  Triai.  «=3295(10)  —  CoNSTBDCTioN  or 
Chakqk  ab  a  Wholb—Ikvasion  of  Pbov- 
lACK  or  Jury. 

In  a  passenger's  action  for  injuries  in  alight- 
ing from  a  train,  the  court  charged  that  the 
improper  removal  of  the  footstool  before  plain- 
tiff alighted,  would  be  an  act  of  negligence,  and 
that  whether  plaintiff  had  established  this  hy  the 
greater  weight  of  the  evidence  was  for  the  jury. 
It  was  contended  that  the  court  thereby  told 
the  jury  that  the  removal  of  the  stool  was  neg- 
ligence. The  court,  also  charged  that  plaintiff 
would  have  to  prove  by  the  greater  weight  of 
the  evidence,  "unproper  placing  and  improper 
removal,"  and  had  already  charged  that  the  rail- 
road company  was  not  an  insurer,  but  was 
bound  to  exercise  the  highest  degree  of  care,  and 
that  it  did  not  make  any  difference  how  severe- 
ly plaintiff  might  have  been  injured,  unless  the 
injury  was  due  as  a  proximate  result  of  some 
act  of  negligence  on  the  part  of  defendant. 
Held,  that  the  portion  of  the  charge  objected  to 
was  not  erroneous,  as  the  charge  m  its  entirety 
left  the  jury  to  find  whether  defendant  ezer- 
ciaed  due  care. 

2.  New  Tmai,  «s972— DsinAi.  or  New  Tbial 
— Pbepondebancb  or  Bvidkhcb. 

In  denying  a  motion  for  a  new  trial  of  a 
passenger's  action  for  injuries  sustained  in 
alighting  from  a  train,  the  court  stated  that 
what  would  be  ample  light  to  a  man  on  the  out- 
side would  be  semidarloieBs  to  a  man  coming 
out  of  a  brilliantly  lighted  car,  that  a  common 
carrier  should  have  a  light  placed  sufficiently 
for  passengers  coming  out  of  a  lighted  car  into 
•  comparative  darkness,  and  that  if  there  was  any 
testimony  by  one  inrlike  position  as  plaintiff  that 
the  light  was  sufBcient  he  would  not  hesitate 
to  grant  a  new  triaL  The  court  further  stated, 
that  the  jury  had  a  right  to  believe  plaintiff, 
and  that  he  could  not  sajr  the  verdict  was 
against  the  weight  of  the  evidence.  Held,  that 
there  was  no  error,  as  the  substance  of  the 
court's  ruling  was  that  the  testimony  did  not 
clearly  preponderate  to  show  that  the  light  was 
sufficient  for  alighting  passengers,  however  it 
might  have  been  for  embarking  passengers. 

Appeal  from  Common  Pleas  (Jlrcuit  Court  of 
Clarendon  County;   George  El  Prince,  Judge. 

Action  by  M.  O.  Galluchat  against  the  At- 
lantic Coast  line  Railroad  Company  and  an- 
otber.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

The  portions  of  the  oral  statement  made 
hj  the  conrt  In  denying  the  motion  for  a 
new  trial,  to  which  exception  was  taken, 
were  as  follows: 

"What  would  be  ample  light  to  a  man  on  the 
outside  would  be  semi-darkness  to  a  man  com- 
ing out  of  a  brilliantly  lighted  car,  and  the  rule 
of  law  involved  there  is  that  a  common  carrier 
of  passengers  shall  have  light  placed  sufiSciently 
for  passengers  coming  out  of  a  lighted  car  into 
comparative  darkness,  and  what  would  be  ade- 
quate light  to  a  man  on  the  outside  would  be 
inadequate  to  a  man  just  coming  out  of  a  bril- 
liantly lighted  car.  •  •  •  But  there  is  not 
any  evidence  that  the  light  was  sufficient  for  a 
nan  coming  oat  of  a  brilliantly  lighted  car  to 
see.  *  *  *  I  say  that  if  there  was  testimony 
by  any  one  in  like  position  as  the  plaintiff,  and 
they  testified  that  the  light  was  sufficient,  I 


would  not  heritate  a  moment  to  grant  a  rew 
triaL" 

Mordecal  A  Gadsden  &  Rntledge,  of 
Charleston,  and  Purdy  &  O'Bryan,  of  Man- 
ning, for  appellants.  Charlton  Da  Rant  and 
Davis  &  Wldeman,  all  of  Manning,  for  re- 
spondent 

GAGEl,  J.  The  appeal  is  from  a  judgment 
for  $3,500,  damages  to  the  person.  The  ac- 
cident happened  on  this  wise:  The  plaintiff 
was  a  passenger  on  the  defendant's  cars,  pro- 
ceeding from  Bnmter  to  Manning,  In  January. 
1915.  In  disembarking  from  the  cars  at 
Manning,  about  8  o'clock  p.  m.,  the  plain- 
tiff fell  and  was  Injured  In  bis  left  leg.  The 
plaintiff  assigned  as  the  proximate  cause  of 
his  fall  the  absence  of  a  footstool  from  its 
right  location  at  the  bottom  of  the  steps  of 
the  car.  The  witnesses  on  both  sides  agree 
that  the  plaintiff  fell.  The  witnesses  also 
a-ttree  tiiat  a  fall  or  blow  on  the  leg  may 
produce  traumatic  neuritis,  and  that  neu- 
ritis is  a  painful  hurt  of  one  of  the  large 
nerves  of  the  leg,  and  that  the  plaintiff  prob- 
ably bad  neuritis. 

The  exceptions  make  only  two  qnestions, 
and  they  are:  (I)  Did  the  court  invade  the 
province  of  the  jury  In  the  charge?  and  (2) 
did  the  coturt  commit  error  of  law  in  de- 
ciding the  motion  for  a  new  trial?  We  have 
said  more  than  once  that  a  charge,  like  any 
other  creation,  must  generally  be  considered 
In  its  entirety  to  determine  its  character. 

[1]  The  Constitution  declares  judges  shall 
not  charge  juries  in  respect  to  matters  of 
fact  The  instant  matter  of  fact  which  the 
appellant  says  the  judge  charged  was  this: 

"My  attention  is  further  called  to  the  fact  that 
there  is  an  allegation  in  the  complaint  that  the 
stool  was  improperly  removed  before  plaintiff 
alighted  from  the  train.  That  would  be  an  act 
of  negligence,  if  it  had  been  removed  before  all 
the  passengers  had  alighted ;  and  it  is  for  you 
to  say  whether  the  plaintiff  has  established  that 
by  the  greater  weight  or  preponderance  of  the 
evidence." 

The  contention  Is  that  the  judge  thereby 
charged  the  jury  that  the  removal  of  the 
stool  before  all  the  passengers  had  alighted 
was  an  act  of  negligence.  But  counsel  In 
their  arguments  omitted  to  lay  proper  em- 
phasis on  what  the  judge  called  improper 
removal;  that  is  to  say,  undue  removal, 
which  Is  nndue  care.  The  court,  directly  aft- 
er the  quoted  expression,  repeated  to  the 
jury  that: 

The  plaintiff  "would  have  to  prove  that  [the 
removal  of  the  stool]  by  the  greater  weight  of 
the  evidence  in  order  to  entitle  him  to  win  on 
that  allegation— improper  placing  and  improper 
removal.'' 

This  challenged  portion  of  the  charge  was 
made,  at  the  suggestion  of  plaintiff's  counsel, 
after  the  court  bad  concluded  the  general 
charge,  and  in  that  general  charge  the  court 
had  in  order  and  without  exception  showed 


4b9Fer  othar  caaw  ■ 
93  S.B.— 16 


I  lam*  topte  and  KBT-MUUBlUt  ia  aU  K*r-NuDb«r(d  Dlgwto  and  ladssM 

Digitized  by 


Google 


242 


83  SOnTHEASTEBN  RE3P0BTEB 


(s.a 


tbe  jury  the  right  path  of  the  law.    The 
court  said  therein: 

"Now,  Mr.  Foreman,  waa  the  stool  there? 
Was  it  reasonably  adequate  for  the  purpose  of 
rendering  that  a  reasonably  safe  place  to  alight? 
You  see  the  railroad  does  not  insure  a  passenger 
against  injury.  The  railroad  company  is  not 
an  insurance  company  against  any  injury  to 
the  passenger;  but  the  railroad  company  is 
bound  by  the  law  to  exercise  the  highest  degree 
of  care  for  the  safety  of  its  passengers,  whether 
in  transi>ortation,  or  in  furnishing  reasonably 
adequate  facilities  for  them  to  disembark  from 
the  trains  with  reasonable  safety.  When  I  say 
'reasonable  safety,'  Mr.  Foreman,  I  mean  with 
reasonable  safety  for  a  man  who  is  exercising 
that  degree  of  care  in  hia  own  behalf  and  for 
his  own  protection  which  a  man  of  ordinary 
prudence  in  the  circumstances  would  have  ex- 
erdsed." 

Tbe  court  further  defined  negligence  In 
these  words: 

"What  is  negligence?  Negligence  is  the  doing 
of  that  under  circumstances  which  a  man  or 
ordinary  prudence  under  like  circumstances 
would  not  do,  or  the  failure  to  do  that  in  the 
circumstances  which  a  man  of  ordinary  pru- 
dence in  like  circumstances  would  have  done. 
That  is  negligence." 

The  court  also  told  tbe  jury  tbls: 
"I  betiere  I  told  you  it  does  not  make  any 
difference  how  severely  the  plaintiff  may  have 
been  injured;  unless  it  is  further  shown  that 
hia  injury  was  due  as  a  proximate  result  of  some 
act  of  negligence  on  the  part  of  the  defendant, 
he  cannot  recover  of  the  defendant" 

From  the  charge  in  Its  entirety  the  jury 
was  left  untrammeled  to  find  If  the  defend- 
ant exercised  due  care. 

[2]  On  the  other  issue  the  cause  must  also 
go  against  tbe  appellant,  and  for  a  like 
reason  upon  which  the  first  issue  was  de- 
cided. When  the  court  heard  argument  on 
tbe  motion  for  a  new  trial,  it  denied  the  mo- 
tion in  an  oral  statement  The  appellants 
have  quoted  only  a  part  of  what  the  court 
said;  besides  that  quoted  in  the  exceptions, 
tbe  court  also  said: 

"Now  it  is  for  the  jury  to  gay  where  lies  the 
truth.  They  heard  all  the  testimony.  They  had 
the  right  to  believe  Mr.  Galluchat,  and  I  can- 
not regard  that  testimony  offered  as  to  the  light 
was  really  not  complete  in  my  estimation,  be- 
cause there  is  no  man  to  say,  in  a  like  i>osition, 
and  has  testified  that  there  waa  sufficient  light 
It  might  have  been  sufficient  to  those  on  the 
outside,  accustomed  to  darkness,  that  it  would 
not  be  ample  or  adequate  to  a  man  just  outside 
of  a  brilliantly  lighted  car.  •  •  *  I  cannot 
say  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  cannot  hold  that  under  the  cir- 
cumstances in  the  case,  and  I  must  refuse  the 
motion." 

The  substance  of  tbe  ruling,  therefore,  waa 
that  tbe  testimony  did  not  clearly  preponder- 
ate to  show  (for  tbe  defendants)  that  tbe 
light  furnished  for  alighting  passengers  was 
sufficient  for  them,  however  It  might  have 
been  sufficient  for  embarking  passengers. 
There  was  no  error  of  law  In  that 

The  Judgment  below  Is  affirmed. 

GARY,  O.  J.,  and  HYDRIOK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(108  S.  C.  47) 
LEWIS  ▼.  WILSON.  Jr,  et  aL     (No.  9779.) 

(Supreme  Court  of  South  CaroUna.     July  2i, 
1917.) 

BVIDENCK    «=>441(11)— Pabol    Aokekment— 
Contradicting  Wbitinq  —  Time  of  Pat- 

UENT. 

Pared  agreement  to  renew  note  from  year  to 
year  for  definite  time  upon  payment  of  inter- 
est, although  made  to  induce  written  contract 
to  pay  on  a  fixed  date,  contradicts  the  writing, 
and  IS  incompetent 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;    Ernest  Moore,  Judge. 

Action  by  M.  S.  Lewis  against  W.  B. 
Wilson,  Jr.,  and  others.  From  an  order 
striking  out  tbe  answer  and  counterclaim, 
defendants  W.  B.  Wilson,  Jr.,  C.  J.  Walker, 
and  Margaret  Wilson  Walker  appeal.  Af- 
firmed. 

WUson  &  Wilson,  of  Rock  Hill,  for  ap- 
pellants. W.  W.  Lewis,  of  York,  for  re- 
spondent 

FRASER,  J.  AppeUants  thus  state  their 
case: 

"Tho  debt  involved  in  this  action  was  con- 
tracted for  the  sole  individual  benefit  of  the  de- 
fendant C.  J.  Walker.  The  mortgage  execute 
by  Margaret  W.  Walker  and  the  indorsement 
by.W.  B.  Wilson,  Jr.,  securing  the  payment  of 
said  debt,  were  acts  of  accommodation.  The 
object  in  making  debt  waa  to  enable  O.  J.  Walk- 
er to  invest  in  a  bakery  business  in  Chester. 
The  inducement  was  a  cotcmporaneous  and  in- 
dependent agreement  that  the  plaintiff,  M.  S. 
Lewis,  would  carry  the  loan,  by  renewal  notes, 
from  year  to  year,  for  a  definite  period,  upon 
payment  of  interest.  The  debt  would  not  have 
been  contracted  by  G.  J.  Walker,  neither  would 
W.  B.  Wilson,  Jr.,  have  indorsM,  nor  Margaret 
W.  Walker  have  executed  the  mortgage  on  her 
house  and  lot,  except  for  said  agreement  It 
was  the  moving  consideration.  Payment  of  in- 
terest was  tendered  and  renewal  note  offered 
on  proper  date  by  defendants  and  refused  by 
^indff,  in  violation  of  his  said  agreement. 
Defendants,  by  answer^  in  addition  to  setting  up 
said  agreement  by  way  of  defense,  also  claim 
damages  by  way  of  counterclaim.  On  motion 
of  plaintiff,  the  circuit  judge  ordered  that  all 
matters  interposed  by  way  of  defense,  and  also 
all  matters  by  way  of  counterdaim  in  defend- 
ants' answer  be  stricken  out  on  the  ground  that 
'since,  therefore,  the  evidence  of  such  alleged  co- 
temporaneous  oral  agreement  is  conceded  aa 
resting  merely  upon  testimony,  as  a  verbal  agree- 
ment if  it  could  be  shown,  would  contradict 
the  express  terms  of  the  written  contract  be- 
tween the  parties,  it  is  clear  that  such  testimony 
would  be  madmiasible  under  the  well-establish- 
ed rule  that  parol  evidence  is  not  competent  to 
vary  or  contradict  the  terms  of  a  written  in- 
strument' From  this  order  defendants  appeal, 
on  the  exceptions  stated  in  case." 

Tber«  are  three  exceptlona,  but  only 
one  question,  argued  and  that  Is,  Was  Judge 
Moore  in  error  In  striking  out  the  answer 
and  counterclaim  arising  from  tbe  parol 
agreement  to  renew  tbe  securities  at  their 
maturity?  There  is  really  no  dispute  about 
tbe  law  of  tbe  case.  The  only  question  Is  as 
to  tbe  application  of  tbe  rule.  Was  there  a 
separate  parol  agreement  set  up  In  tbe  an- 
swer that  did  not  vary  or  contradict  the 


sFor  otbar  ca«ai  SM  Mm*  toplg  and  KSI-NUMBBB  In  all  K*r-Numbtr*d  Dlgiats  aad  iDduw 


Digitized  by  V^UU*^ IC 


S.C.) 


m  BE  FERdVAL'S  ESTATK 


243 


written  agreement?  The  answer  and  ooun* 
terclalm  did  not  set  np  a  separate  or  even 
a  (»temporaneon8  agreement.  The  allega- 
tions are  that  the  parol  agreement  was  the 
inducement  for  tlie  execution  of  the  written 
contract  The  agreements,  therefore,  pre- 
ceded the  written  contract.  The  written 
contract  set  np  a  fixed  day  for  payment,  and 
the  pajrment  on  that  day  was  required.  If 
the  answer  was  allowed  to  stand,  the  de- 
fendants woold  be  allowed  to  prove  by  parol 
that  the  day  fixed  by  the  writing  was  not 
the  true  day.  The  answer  alleged  that  by 
the  parol  agreement  the  plaintiff — 
"would  carry  the  loan  from  year  to  year  upon 
payment  of  interest,  until  he  had  paid  off  said 
machinery  debts,"  etc. 

The  parol  agreement  set  np,  not  only  con- 
tradicted the  written  agreemoit,  but  would 
have  put  it  in  the  power  of  the  defendants 
to  entirely  defeat. the  collection  of.  the  debt 

The  order   appealed  from  is  affirmed. 

HTDKIOK,  WATTS,  and  GAGE,  JJ.,  con- 
cur.   OABY,  a  J.,  did  not  sit 


(108    a    C.    49) 

BISHOP  ▼.  JACOBS.    (No.  9783.) 

(Supreme  Ckturt  of  South  CSaroIina.     July  27, 
1917J 

Plxadiso  €=>85(2)— Answkb— Tins  to  Filb— 

DiSCBETIOR  or  COUBT. 

Under  C!ode  Oiv.  Proc.  1912,  |  225,  declar- 
ing that  the  court  may  in  its  discretion  allow 
an  answer  to  be  filed  after  the  time  limited, 
no  hard  and  fast  rule  for  the  exercise  of  the 
court's  discretion  can  be  laid  down,  and  be- 
cause some  other  judge  might  have  decided  in  a 
different  way  does  not  estaoUsb  an  abuse  of  dis- 
cretion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Blchland  County;  Mendel  L.  Smith,  Judge. 

Action  by  Thomas  W.  Bishop  against 
Hampton  Jacobs.  From  an  order  allowing 
defendant  to  answer  after  he  was  in  default, 
plaintiff  appeals.    Affirmed. 

Henry  F.  Jennings,  of  Columbia,  for  appel- 
lant W.  Hampton  Cobb,  of  Columbia,  for  re- 
spondent 

GAOB,  J.  The  appeal  is  from  an  order  of 
the  circuit  court  which  allowed  the  defendant 
to  answer  after  he  was  in  default  Section 
225,  Code  of  Procedure. 

The  an>eUant's  counsel  says  In  the  printed 
argument  "The  exceptions  raise  but  one 
questlMi  of  abuse  of  discretion."  That  un- 
fortunate terminology  means  the  commission 
of  error  which  is  manifest  It  is  true  the 
exercise  of  discretion  by  a  Judge  does  not 
mean  the  same  thing  as  the  exercise  of  his 
desire  in  a  given  case.  It  is  true  one  Judge 
might  exercise  bis  discretion  one  way,  and 
another  Judge  might  exercise  it  another  way, 
on  the  same  state  of  facts.  In  the  nature  of 
the  case,  then,  there  must  be  latitude  in 
which  the  judicial  discretion  may  move ;  and 
that  means  a  hard  and  fast  rule  for  the  exer- 


I  dse  of  discretion  cannot  be  stated.  The  law- 
makers, did  not  intend  tliat  parties  shall  be 
held  down  to  the  strict  duty  to  answer  with- 
in 20  days;  they  recognized  human  frailty, 
and  provided  a  way  of  escape  in  the  event  of 
an  excusable  default;  so  both  statutes  are 
operative,  that  which  requires  a  party  to  an- 
swer in  20  days,  and  that  whlclu  provides  a 
way  to  excuse  a  failure  to  do  so,  under  pr<^ 
er  circumstances.  The  affidavit  of  Mr.  Cobb 
was  sufficient  to  put  in  motion  the  judicial 
discretion,  and  there  is  no  ground  to  con<dude 
that  the  circuit  court  manifestly  erred. 

The  order  is  right  whether  the  court  as- 
signed the  best  reason  for  it  or  not;  and  it  Is 
affirmed. 

GABY,  C.  J.,  and  HYDRIOK,  WATTS,  and 
FBASER,  JJ.,  concur. 

(108   S.   C.    27) 

CUNNINGHAM  v.  WATERLOO  CASH  CO. 
(No.  9T73.) 

(Supreme  Court  of  South  Carolina.     July  19, 
1917.) 

Appeai.  and  Ebbob  <8s»1012(1)  —  Rbvibw  — 
Findings  of  Fact. 
The  decree  in  a  suit  in  which  there  is  a 
mere  question  of  fact  will  not  be  disturbed;  the 
reviewing  court  not  being  satisfied  by  the  pre- 
ponderance of  evidence  that  the  findings  are,  er- 
roneous. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;    Frank  B.  Gary,  Judge. 

Suit  by  Madison  Cunningham  against  the 
Waterloo  Cash  Company,  for  cancellation  of  a 
mortgage.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Simpson,  Cooper  &  Babb,  of  Laurens,  for 
appellant    F,  P.  McGowan,  of  Laurens,  for 

respondent 

GARY,  C.  J.  The  facts  are  stated  in  the 
decree  of  his  honor  the  circuit  judge.  The 
sole  question  is  whether  the  mortgage  there- 
in described  has  been  paid.  The  appellant's 
attorneys  have  failed  to  satisfy  this  court 
by  the  preponderance  of  evidence,  that  the 
findings  of  fact  by  the  circuit  court  are  er- 
roneous. 

Afflnneda 

HYDRICK,  WArrS,  FRASEB,  and  GAGE, 
JJ-  concur. 


In  re  PERdVAL'S  ESTATE. 


(108  S.    C.    39) 

(No.  977&) 
July  24,' 


(Supreme  Ck>urt  of  South  (Carolina. 
1917.) 

1.  ESOHBAT  «=>6— CONBOLIDATIOn  AND  TBIAI. 

or  Causes  Tooeteeb. 
A  proceeding  by  the  sinking  fund  commis- 
sioners to  escheat  an  estate  as  that  of  an  in- 
testate leaving  no  heirs  is  properly  consolidated 
with  petitions  of  various  claimants  to  estate  and 
tried  as  one  case,  on  the  issues  raised  by  claim- 
ants' traverses,  without  submitting  the  question 
of  escheat  or  no  escheat. 
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2.  JuBT  «=»13e(3)  —  Impaheuno  —  Ohai/- 

'    LENOES.  ,' 

On  trial  of  proceeding  to  escheat  ioTolvinK 
the  heirship  of  two  classes  of  claimants,  where 
the  cases  are  consolidated,  the  state  is  entitled 
to  fonr  challenges  and  each  of  the  two  classes, 
two  challenges,  under  Civ.  Code  1912,  i  4042, 
regulating  impaneling  of  juriesi. 
S.  ApPKAli  AND  Bbbob  «=»105S(1)— REVIEW— 
Habulebb  Ebbob. 

Where,  in  proceeding  to  escheat,  the  oral  dec- 
laration of  claimant's  father  was  excluded  and 
thereafter  Ub  letter  containing  same  declaration 
was  admitted  without  objection,  error,  if  an;,  in 
excluding  declaration  waa  harmless. 

4.  Depobitionb  «=36  —  "Civn,  Aonows"  — 
Special  Pboceedinos. 

CiT.  Code  1912  {  8985,  authorizing  th«  tak- 
ing of  depositions  de  bene  esse  "in  civil  actiona," 
ai^lies  to  civil  actions  including  special  proceed- 
ings, as  distinguished  from  criminal  actions  and 
defined  by  Code,  ||  1-6. 

[Ed.  Note. — ^EV>r  other  definittons,  see  Words 
and  Phrases,  First  and  Second  Series,  Oivll  Ac- 
tion.] 

5.  Depobitions  «=»6  —  Oivii.  Aonoirs  —  Spb- 
oiAi.  Pboceedirob. 

Civ.  Code  1912,  {  3985,  authorizing  the  tak- 
ing of  depositions  de  bene  esse  in  any  civil  action 
in  court  of  commop  pleas,  and  Civ.  Code  1912,  i 
3972  et  seq.,  providing  for  taking  of  depositions 
by  commission  touching  any  matter  in  such 
court,  are  properly  construed  together  and  au- 
thorize the  taldng  of  a  deposition  de  bene  esse  in 
a  proceeding  involving  escheat  and  conflicting 
claims  of  alleged  heirs  to  intestate's  estate. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  I.  W.  Bowman, 
Judge. 

Proceedings  In  esdieat  by  tb«  State,  on  the 
relation  of  the  Board  of  Commisslonera  of 
the  Sinking  Fund  of  the  State,  through  R. 
M.  McCown,  Secretary  of  State,  aa  agent  of 
the  board  and  aa  escheator,  against  the  es- 
tate of  Belle  Perdval,  otherwise  known  as 
Anne  Louise  Purcell  (Purcll),  deceased,  con- 
solidated with  petitions  by  Bridget  Purcell 
and  others,  and  by  Patrick  Purcell  respec- 
tively, claiming  by  way  of  traverse  to  be 
heirs  at  law  of  said  decedent  There  was  a 
verdict  in  favor  of  Bridget  Purcell  and  oth- 
ers, and  the  Board  of  Coounissioners  and 
Patrick  Purcell  appeal.    Affirmed. 

The  following  order  consolidating  the  cases 
waa  made  by  the  court: 

It  is  ordered  that  these  three  cases,  entitled 
as  above,  being  the  original  escheat  proceedings, 
the  traverse  filed  therein  by  Bridget  Purcell  ei 
al.,  and  traverse  filed  therein  by  Patrick  Pur- 
cell, be,  and  the  same  hereby  are,  consolidated, 
to  be  tried  as  one  case,  and  that  the  consolidat- 
ed case  be  continued  from  this  term  of  court  and 
be  set  for  trial  peremptorily  during  the  first 
week  of  the  October  term  of  this  court. 

It  is  further  ordered  that  the  verdict  and  judg- 
ment thereon  in  the  consolidated  case  be  binding 
and  conclusive  on  all  persons  parties  thereto; 
it  not  being  intended  hereby  to  abridge  in  any 
manner  the  right  of  any  party  to  appeal. 

It  is  further  ordered  that  all  testimony  hereto- 
fore taken  by  deposition  de  bene  esse,  or  now 
being  taken,  or  hereafter  taken,  under  any  no- 
tice heretofore  given  for  the  taking  of  testimony 
by  deposition  de  bene  esse,  shall  have  and  be 
given  the  same  force  and  effect  as  if  all  parties 
to  the  consolidated  cause  had  received  notice  of 
the  taking  of  the  said  testimony  at  the  time  no- 


tice of  the  taking  Of  the  testimony  was  originally 

fiven  by  the  party  taking  the  said  testimony; 
ut  no  party  shall  be  debarred  hereby  from  ob- 
jecting to  any  testimony  for  any  reason  except 
as  hereinabove  provided. 

The  counsel  for  the  escheator  insists  that  the 
escheator  is  entitled  to  have  the  issue  of  "es- 
cheat" or  "no  escheat"  submitted  t^  a.  jury  at 
the  present  term  of  the  court,  so  that,  if  there  is 
a  verdict  of  prima  facie  escheat,'  the  escheator 
may  advertise  as  provided  by  the  statute. 
.  In  the  opinion  of  the  court,  under  the  deci- 
sions of  the  Supreme  Court  of  this  state,  notably 
In  re  Estate  of  Malone  and  In  re  Estate  of 
Percival  (one  of  the  causes  at  issue  here),  tiie 
escheator  is  not  entitled  to  have  the  issue  of 
"escheat"  or  "no  escheat"  so  passed  upon,  he- 
cause  in  this  case,  after  the  notification  and  be- 
fore the  application  for  the  submission  of  an  is- 
sue of  "escheat"  or  "no  escheat,"  the  traverse 
of  Bridget  Purcell  et  aL,  and  the  traverse  of 
Patrick  Purcell  were  filed  and  interposed  herein, 
and  therefore  there  can  be  no  verdict  of  escheat, 
as  two  claimants  have  appeared. 

It  is  therefore  ordered  that  the  motion  of  the 
escheator  -be  refused,  and  that  the  causes  be 
consolidated  as  above  provided,  and  set  down  for 
hearing  as  is  herein  also  provided. 

Mordecai  A  Oadsden  &  Rutledge,  of 
Charleston,  Barron,  McKay,  B^erson  &  Mof- 
fntt,  of  Columbia,  and  Logan  &  Grace  and 
Bulst  &  Bulst,  all  of  Charleston,  for  appel- 
lant. Flcken  &  Erckmann,  Thos.  S.  McMil- 
lan, and  James  Allan,  all  of  Charleston,  tor 
respondent. 

OA6E,  J.  This  cause  has  been  here  once 
already,  on  the  issue  whether  the  circuit 
court  had  the  right  to  order  an  exhumation 
of  a  dead  body  at  the  instance  of  the  alleged 
mother,  for  purpose  of  identification.  101  S. 
C.  198,  85  S.  EX  247.  The  instant  trial  in  the 
circuit  court  followed  hard  on  that  exhuma- 
tion, and  it  involves  the  heirship  of  two 
classes  of  persona  to  the  woman  named  Belle 
Percival,  and  who  claim  the  estate  she  left 
at  her  death.  The  estate  was'  first  brought 
into  controversy  by  the  board  of  commission- 
ers of  the  sinking  fund  of  the  state,  which 
commenced  proceedings  to  escheat  tlie  estate, 
uix>n  the  idea  that  the  woman  left  no  heirs 
at  law.  Thereupon  persons  promptly  appear^ 
ed  and  claimed  to  be  heirs  at  law.  One  class 
of  claimants  lives  in  Canada,  and  one  of  that 
class,  Bridget  Purcll  by  name,  declares  she 
is  the  mother  of  Belle.  The  other  class  of 
claimants  is  in  the  person  of  one  man,  Pat- 
rick Purcell,  who  declares  he  Is  a  coUatM^ 
kinsman.  The  jury  found,  after  a  long  trial, 
that  Bridget  and  those  in  the  class  with  her 
are  the  heirs  of  Belle;  and  that  Patrick  was 
not  an  heir. 

The  four  issues  made  by  the  appeal  are  all 
questions  of  procedure;  they  do  not  touch 
the  merits  of  the  controversy.  The  single 
Issue  made  by  the  sinking  fund  commission 
arises  out  of  the  order  made  by  Judge  Eld- 
ward  Mclver. 

[1]  The  order  was  plainly  right;  it  follow- 
ed the  law  as  declared  In  the  Malone  Case, 
21  S.  0.  435;  and  Judge  Bowman  in  pro- 
ceeding to  try  the  issue  made  by  the  traverse 
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likewise  followed  the  Malone  Case.  AU  that 
has  been  adjudicated  so  far  Is  that  Bridget 
and  those  in  the  class  with  her  are  heirs, 
and  that  Patrick  is  not  an  heir.  Any  other 
claimant,  not  a  party,  is  plainly  not  barred 
by  what  has  been  done. 

[2]  Patrick  makes  three  issues  to  be  decid- 
ed. The  first  relates  to  the  impaneling  of 
the  Jury,  the  second  relates  to  the  exclusion 
of  testimony,  and  the  third  relates  to  the  ad- 
missibility of  testimony  taken  de  bene  esse. 
Section  4012  of  the  Code  of  laws  regulates 
the  procedure  in  Impaneling  Juries.  The 
court  allowed  the  sinking  fund  commission  to 
strike  four  names,  and  allowed  each  of  the 
two  classes  of  claimants  to  strike  two  names. 
The  order  of  Judge  Mclver,  before  adverted 
to,  directed  the  cases  to  be  consolidated  and 
"tried  as  one  case."  It  was  a  contest,  there- 
tbre,  betwixt  the  claimants  on  one  side  and 
the  sinking  fund  commission  on  the  other 
side,  and  each  side  was  entitled  upder  the 
statute  to  liave  four  challenges,  and  each 
side  got  that  The  first  issue,  therefore, 
which  Patrick  makes,  must  go  against  him. 

[3]  The  second  of  Patridc's  issues  is  also 
unsound.  Without  deciding  whether  the  dec- 
laration of  Patrick,  Sr.,  was  competent,  the 
claimant  Patrick,  Jr.,  got  the  benefit  of  the 
fact  the  declaration  was  offered  to  prove. 
The  claimant  Patrick,  Jr.,  had  offered  testi- 
mony about  a  certain  Anna  Louise  .Purcell. 
who  had  lived  In  Toronto,  and  who  the  claim- 
ant desired  to  identify  with  the  deceased 
Belle.  Patrick,  Jr.,  the  claimant,  was  the 
witness.    He  was  asked  by  his  counsel: 

"Q.  Do  yon  know  whether  she  (Anna  Louise) 
was  ever  in  Charleston,  S.  G.?  A.  I  do.  Q. 
How  do  yon  know  It?  A.  My  father  told  me 
and  vfTOte  me  ahout  it."  (The  italics  are  sup- 
plied.)  ' 

The  court  ruled  the  answer  incompetent 
because  hearsay.  But  thereafter  the  court 
admitted,  without  objection,  a  letter  from 
Patrick,  Sr,  to  Patrick,  Jr.,  which  contained 
the  following  sentence: 

"John  sent  me  ^10.80  from  Waco,  Tex.,  Han- 
na  $5.00  from  Chicago  and  brother  Tom  s  girl, 
Anna  L.  Bent  me  her  nsual  generous  present  all 
the  way  from  Charleston,  S.  C." 

Patrick,  Sr.,  never  declared  that  the  Anna 
Louise  he  knew  about  in  Charleston  was  the 
same  Belle  Purcell  or  Perdval  who  died 
there;  he  only  declared  out  of  the  mouth  of 
Patrick,  Jr.,  and  by  bis  letter,  that  a  woman 
named  Anna  Louise  was  once  in  Charleston. 
While  the  declaration  to  Patrick,  Jr.,  was 
ruled  Incompetent,  the  declaration  In  the  let- 
ter, which  was  the  same  thing,  was  admitted 
in  evidence.  The  api)ellant  has  suffered  no 
liarm. 

[4]  The  third  and  last  issue  relates  to  the 
use  of  tes^mony  de  bene  esse  In  a  trial  of  the 
instant  sort.  The  contention  of  the  claimant, 
Patrick,  Jr.,  is  that  the  Code  of  Procedure 
tus  made  a  difference  betwixt  civil  actions 
and  special  proceedings,  and  that  the  Instant 
case  is  a  special  proceeding.    Sections  1  to  6 


of  the  Cbde.  And  further  and  more  particu- 
larly that  section  3985  of  the  Code  of  Laws 
only  permits  testimony  de  bene  esse  to  be 
taken  In  "dvll  actions"  as  technically  and 
accurately  defined  by  the  Code  of  Procedure. 
We  think  the  appellant  has  made  a  too  literal 
and  singular  construction  of  section  3985  of 
the  Code,  of  Laws.  The  law  makers  had  In 
mind  dvil  action  and  criminal  action,  as  de- 
fined by  sections  4,  6,  and  6  of  the  Code  of 
Procedure;  and  the  intent  of  the  lawmakers 
was  to  limit  the  taking  of  the  depositions  de 
bene  esse  to  dvil  actions  in  dlffereqtiatlon 
from  criminal  actions.  The  expressive  word 
in  the  act  is  "dvU"  and  not  "action." 

[I]  It  Is  true  the  Code  of  Procedure  ac- 
curately defines  an  action  (section  2),  the 
form  of  it  (section  114),  and  the  manner  of 
commendng  it  (section  177).  And  it  is  true 
that  the  instant  cause  does  not  fall  within 
those  definitions.  But  when  the  Legislature 
enacted  the  statute  of  ISSS,  that  embodied  In 
section  3985  of  tha  Code  of  Laws,  it  was  not 
amending  the  Code  of  Procedure ;  It  was  not, 
therefore,  legislating  about  actions;  it  was 
legislating  about  the  taking  of  testimony. 
The  act  expressly  declares,  in  the  redtal 
part,  that: 

"In  addition  to  the  methodt  for  taking  teiti- 
monv  noio  provided  by  la*o,  the  testimony  of  any 
witness  may  be  taken  in  any  Civil  action  de- 
pending in  the  court  of  oommon  pleat  •  •  • 
by  deposition  de  bene  esse,  where  the  witness 
lives  withont  the  county  in  which  lueh  caute 
is  to  be  tried,"  etc.    (The  Italics  are  supplied.) 

The  other  method  referred  to  by  the  stat- 
ute, and  to  which  the  instant  act  was  but 
additional,  is  the  statute  which  permits  the 
examination  of  witnesses  by  commission. 
Section  3972  et  seq.,  Code  of  laws.  That 
statute  provides  for  the  examination  of  wit- 
nesses in  a  "suit  pending,"  "civil  cause," 
"matter  or  thing  depending,"  and  thing  "de- 
pending." There  is  no  question  therefore 
that,  bad  the  testimony  in  the  instant  case 
been  taken  "by  commission,"  it  would  have 
been  taken  within  the  words  of  that  statute, 
and  would  have  been  admissible.  The  bar 
found  the  method  "by  commission"  to  be  cum- 
bersome; and  the  statute  of  1883  (Act  Dec. 
22,  1883  [18  St.  at  Large  p.  373])  was  enacted 
to  add  another  method  of  taking  testimony 
and  by  Implication,  in  "suits,"  "civil  causes," 
and  in  "matters  and  things  depending"  in  the 
courts  of  oommon  pleas.  It  is  manifest  the 
Legislature  Joined  the  two  statutes  together 
by  the  words  before  quoted  and  appearing 
in  the  redtal  to  the  act.  The  purpose,  then, 
of  the  act  of  1883  was,  not  to  limit  the  tak- 
ing of  testimony  to  a  particular  character  of 
lawsuit,  but  to  enlarge  the  method  of  taking 
testimony,  wherever  such  taking  was  per- 
missible. Other  words  in  the  act  of  1883 
point  to  the  legislative  Intent  One  of  them 
are  "such  cause";  the  language  is  not  such 
"dvil  action."  Another  expression  is  "court 
of  common  pleas."  Had  the  I^egislature  been 
using  words  in  a  strictly  technical  sense, 


Digitized  by  V^UU*^ IC 


246 


93  SODTHBASTHEN  REPORTER 


(8.  a 


there  would  have  been  no  need  to  add  these 
words,  for  dyil  action  Implies  one  depending 
In  the  conrt  of  common  pleas.  The  thing  in 
mind  was  the  allowance  of  a  new  method  of 
taking  testimony  in  all  cases  In  the  court  of 
common  pleas,  and  not  the  limitation  of  such 
method  to  strictly  civil  actions. 

We  are  of  the  opinion  that  there  was  no 
error  in  the  drcnit  court  in  the  trial  of  the 
traverse,  and  the  order  of  the  court  affirm- 
ing the  verdict  Is  affirmed. 

GARY,  O.  J.,  and  HTDRIOK,  WATTS,  and 
FRASBB,  JJ.,  concur. 

(108   3.   C.   13)  ■—«— 

SPIVBT  T.  CONWAY  LUMBER  CX).  et  aL 

(So.  9769.) 

(Supreme  Court  of  South  Carolina.     July  IS, 

191T.) 

1.  Trusts  «s»117— CoNBiBunra  iRBmnaNTs 

TOOKTHXB. 

Where  a  deed  and  a  declaration  of  trust  by 
the  grantee  to  the  grantors  were  made  on  the 
same  day  and  constituted  one  transaction,  they 
must  be  read  together,  and  construed  as  one  in- 
strument. 

2.  TausTB   «=5>140(1)— Tbust  iw  Laud— RES'- 

EBVATION  OF  RiOHT  TO  TiMBEB. 

M.  died  intestate,  leaving  six  heirs  at  law. 
They,  by  deed  in  the  usual  form  without  any 
mention  of  the  timber,  conveyed  the  fee  in  the 
land  to  M.  On  the  same  day  M.  executed  to 
the  heirs  a  declaration  that  he  would  hold  the 
unsold  portions  of  the  premises  in  trust  for  the 
use  and  benefit  of  the  heirs,  etc.,  "saving  and 
excepting  therefrom  all  and  singular  the  mer- 
chantable timber  of  every  kind  and  description 
upon  such  premises."  It  further  provided  that 
the  timber  should  be  sold,  and  that  after  sale 
the  proceeds,  after  retaining  the  attorney's  fees, 
etc.,  would  be  turned  over  to  the  heirs,  and  also 
that  the  trustee  would  cause  the  ^ lands  to  be 
surveyed,  etc.,  and  that  he  would  make  separate 
deeds  therefor  to  each  of  the  heirs  "subject  to 
the  reservation  of  timber  and  rights  of  way  here- 
inbefore made."  Held,  reading  the  declaration 
and  deed  together,  that  M.  was  trustee  of  the 
title  in  the  land  and  timber,  and  that  the  timber 
was  not  excluded  from  the  beneficial  interest  of 
the  heirs. 
8.  Tbusts   €=»284— Tbust   in   Land— Rssxb- 

VATioN  or  Right  to  Timbeb. 
After  tiie  execution  ol  the  deed  and  declara- 
tion of  the  tmst  M.  proceeded  to  execute  the 
trust  by  conveying  land  involved  to  one  of  the 
heirs,  saving,  excepting  and  reserving  out  of 
and  from  the  (operation  of  this  deed  all  mer- 
chantable timber  of  every  kind  and  description 
upon  such  premises."  Held,  that  the  reservation 
did  not  defeat  the  grantee's  right  to  her  share 
of  the  timber  on  the  land,  as  the  obvious  purpose 
of  the  grantor  was  to  follow  his  declaration  of 
trust  and  preserve  in  himself  the  right  to  sell 
the  timber  and  divide  the  proceeds  among  all 
the  beneficiaries,  and  not  defeat  the  grantee's 
equitable  right  created  by  the  prior  instru- 
ments. 
4.  Trusts  €=»284— Trustee's  Tiiibeb  Deed— 

RioHT  OF  Beneficiabt  to  Enforce  Taat 

Limitation. 
Where  trustee  deeded  lands  to  cestuis  que 
trustent,  reserving  timber  and  power  to  sell 
same  for  their  use  and  benefit,  a  subtequent  sale 
of  such  timber  did  not  preclude  beneficiary  or 
his  grantee  from  asserting  title  to  timber  after 
time  limit  for  cutting  same  had  expired;  the 
beneficial  interest  in  timber  not  vestmg  in  trus- 
tee. 


Appeal  from  Common  I^eas  Circnit  Court 
of  Horry  County ;   Thos.  S.  Sense,  Judge 

Action  by  D.  Allen  Splvey  against  the  Con- 
way Lumber  Company  and  others.  Judgment 
for  defendants,  and  plalntUT  appeals.  Re- 
versed and  remanded. 

The  declaration  of  trust  Involved  is  a» 
follows: 

I,  Byron  B.  Moulton,  Boston,  in  the  State  of 
Massachusetts,  send  greeting: 

Whereas,  on  or  about  the  2Sd  day  of  Auenst,. 
1904,  Rufus  G.  Melson  Frances  Moulton,  WU- 
liam  P.  Melson,  Elva  Melson,  Edith  A.  Pittman 
and  Katie  M.  Galbraith,  heirs  at  law  of  Wil- 
liam P.  Melson  and  Mary  F.  Melson,  lately 
deceased,  by  proper  deed  made  under  their  hand» 
and  seals,  did  convey  to  me,  the  said  Byron. 
B.  Moulton,  all  and  singular,  the  certain  plimta- 
tion  and  tract  of  land  containing  in  the  aggre- 
gate six  hundred  (600)  acres,  more  or  less,  situ- 
ate near  the  town  of  Conway,  in  the  county  of 
Horry,  in  the  state  of  South  Carolina,  known 
as  the  former  residence  and  plantation  of  the 
said  William  P.  Melson,  deceased,  and  also  a 
certain  parcel  of  land  situate  in  the  town  of 
Conway,  in  the  said  county  and  state,  being  a 
part  of  lot  number  33,  of  which  Mary  F.  Mel- 
son died  seised  and  possessed,  and  fully  described, 
in  said  deed,  for  the  expressed  consideration  of 

,  being  the  amount  of  outstanding  liena- 

and  incumbrances  against  said  property. 

Whereas,  by  sale  of  a  portion  of  said  premi»' 
es,  to  wit:  Of  the  said  pared  or  part  of  lot 
number  33,  as  aforesaid,  I,  the  said  Byron  B. 
Moulton,  have  received  in  cash  an  amount  in 
money  equal  to  that  paid  out  by  me  in  settle- 
ment of  the  aforesaid  incumbrances  upon  the- 
*said  premises  lacking  approximately  the  sum 
of  two  hundred  and  fifty  ($250)  dollars. 

Now  know  all  men,  that  I,  the  said  Byron- 
B.  Moulton,  do,  by  these  presents,  make  known, 
admit  and  declare  that  upon  the  payment  to  me 
of  the  said  sum  of  (approximately)  two  hnndred 
and  fifty  ($2S0)  dollars,  with  interest  thereon 
from  this  date,  together  with  all  counsel  fees, 
taxes,  costs,  charges  and  expenses  already  incur- 
red by  me,  and  such  as  may  be  hereafter  incuz> 
red  in  and  about  the  said  premises,  with  the 
legal  interest  upon  the  said  charges,  if  any  may 
be  due,  within  thirty  (SO)  days  from  date  nereoC 
by  Rufus  G.  Melson,  Frances  Moultim,  WilUam 
P.  Melson,  Elva  Melson,  Edith  A.  Pittman,  and 
Katie  M.  Galbraith,  that  I  will  hold  all  and 
singular,  the  unsold  portion  of  said  premises,  to 
wit:  the  said  plantation  and  tract  of  land  in 
said  deed  described,  and  to  which  reference  i» 
craved  for  a  more  particular  deacripticm  there- 
of, in  trust  for  the  use  and  benefit  of  the  afore- 
said Rufus  G.  Melson,  Frances  Moulton,  Wil- 
liam P.  Melson,  Elva  Melscn,  Edith  A.  Pittman 
and  Katie  M.  Galbraith,  their  heirs  and  as- 
signs, saving  and  excepting  therefrom,  all  and 
singular,  the  merchantable  timber,  of  every  kind 
and  description,  upon  the  said  premises  not  htm- 
tofore  sold  by  said  William  P.  Melson  in  his- 
lifetime,  together  with  all  necessary  and  proper 
rights  of  entry  for  ingress  and  egress,  ways, 
rights  of  way  for  teams,  vehicles,  railroads  or 
tramroads  for  the  cutting  and  hauling  of  said 
timber  at  any  time  hereafter.  But  whether  the 
said  sum  or  sums  of  money  be  paid  me  within 
the  said  thirty  (30)  days  by  the  beneficiaries- 
hereinbefore  named,  or  not,  I  further  stipulate 
and  declare  that  in  order  to  aid  and  benefit  the 
aforesaid  Rufus  G.  Melson,  Frances  Moulton, 
William  P.  Melson,  Elva  Melson,  Edith  A  Pitt- 
man and  Katie  M.  Galbraith,  I  will  cause  the- 
timber  hereinbefore  reserved  upon  the  said  prem- 
ises to  be  sold  by  mv  attorney,  Robert  B.  Scar- 
borough, or  such  other  attorney  or  agent  as  I 
may  name,  in  a  fair  and  equitable  manner,  as 
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expeditiondy  aa  prscUcable,  and  according  to 
tny  beat  judgment  and  in  accordance  with  my 
instructioaa,  and  the  proceeds  thereof,  after  first 
KtainiDf  for  myself  the  said  sum  of  (approx- 
imatdy)  two  hnndred  and  fifty  ($2S0)  dollara, 
and  all  attorney's  fees,  taxsa,  coats  and  expens- 
es incurred  herein  and  in  the  sale  of  the  said 
timber,  with  l^al  interest  thereon  (if  said  sum 
shall  not  have  been  c^erwise  paid  me),  I  will 

Say  over  to  the  said  Rufua  6.  Melson,  Frances 
[oulton,  William  P.  Melson,  Blva  Melson,  Edith 
A.  Pittman  and  Katie  M.  Galbraith,  their  heirs 
or  assigns,  in  equal  aJiarca  and  proportions,  re- 
sernng,  however,  out  of  such  money  going  to 
any  particnlar  beneficiary,  such  amount  of  mon- 
ey as  may  be  due  me  by  him  or  her  upon  any 
account. 

And  I  do  further  make  known,  admit  and  de- 
clare that  upon  the  acceptance  by  said  Rufus 
G.  Melson,  Frances  Moulton,  William  P.  Mel- 
son, E/lva  Melson,  Edith  A.  Pittman  and  Katie 
M.  Galbraith,  beneficiaries,  of  the  terms  hereof, 
within  thirty  (SO)  days,  as  hereinbefore  provid- 
ed, I  will  cause  said  land  and  premises  to  be 
surveyed  as  soon  as  practicaUe  and  the  same 
valued  and  appraised  by  three  or  five  commis- 
Boners  or  appraisers  to  be  selected  by  said  Bufus 
0.  MeUoD,  Frances  Moulton.  William  P.  Mel- 
son, Blva  Melson,  Edith  A.  Pittman  and  Katie 
M.  Galbraith,  or  a  majority  of  them,  and  the 
same  divided  aa  nearly  aa  possible  into  parcels 
of  equal  value,  and  the  said  parcels  to  be  ap- 
portioned and  aelected  by  said  partiea  by  lot  or 
agreement  among  themselves,  and  upon  said  al- 
lotment and  selection  being  made,  that  I  will 
execute  and  deliver  to  said  aforesaid  parties, 
tbeir  heirs  and  assigns,  a  conveyance  in  fee  for 
the  parcels  so  selected  by  them  or  allotted  to 
them,  subject  to  the  reservation  of  timber  and 
rights  of  way  herrinb^ore  made. 

But,  this  declaration  of  trust  is  upon  the  ex- 
press condition  that  said  Rufus  Q.  Melson, 
Frances  Moulton,  William  P.  Melson,  Elva  Mel- 
son, Edith  A.  I^ttman  and  Katie  M.  Galbraith, 
beneficiaries  herein,  shall  within  thirty  (30)  days 
from  this  date  pay  to  me,  the  said  Byron  B. 
Moulton,  the  said  sum  of  two  hundred  and  fifty 
didlars  (approximately),  and  the  costs  and  charg- 
es aforesaid,  or  by  agreement  in  writing,  duly 
entered  into  by  them,  contract  to  and  with  each 
other  to  accept  the  benefits  of  this  declaration 
of  trust  upon  the  terms  hereinbefore  stipulated 
and  co-operate  in  the  division  of  the  said  prem- 
ises in  manner  and  according  to  the  plan  and 
terms  aforesaid. 

And  I  farther  declare  and  stipulate  that  un- 
til the  said  premises  shall  have  been  fuUv  divid- 
ed and  apportioned,  according  to  the  aforesaid 
plan,  that  I  will  retain  and  hold  the  entire  and 
absolute  possession  and  control  of  the  said  prem- 
ises, free  from  anv  liability  to  account  to  the 
said  beneficiaries  nereunder  for  any  rents  and 
profits. 

All  admissions,  declarati<ws  and  covenants 
herein  made  by  me  shall  be  binding  upon  my 
heirs,  executors,  administrators  or  assigns. 

In  witness  whereof,  I  have  hereunto  set  my 
band  and  seal,  this  twenty-third  (23)  day  of 
December,  A.  t>.  1904,  and  in  the  one  hundred 
and  twenty-ninth  (129tn)  year  of  the  sovereignty 
and  ind^iendence  of  the  united  States  of  Amer- 
ica. Byron  B.  Moulton.    [L.  S.] 

'Cbs  part  of  the  decree  directed  to  be  re- 
ported Is  as  follows: 

It  to  admitted  that  the  deed  of  the  Melson 
heirs  vested  in  Byron  B.  Moult(»  title  to  the 
land  and  timber.  The  declaration  of  trust  made 
by  Moulton  de^ared  that  he  would  hold  the 
land  in  trust  for  the  Melson  heirs,  but  expressly 
excepted  the  timber  and  rights  of  way  over  the 
land  for  the  cutting  and  removing  of  the  same  at 
any  time  thereafter. 

On  April  4,  1906,  when  he  conveyed  to  Edith 
A.  Pittman  the  land  described  in  the  complaint, 
he  expressly  ttxeepUd  from  the  operatum  m 


the  deed  all  merchantable  timber  of  every  Und 
and  description  upon  the  premises. 

I  construe  this  deed  not  only  according  to  its 
terms,  but  from  all  the  evidence  submitted  to 
me,  as  conveying  to  Mrs.  Pittman  only  the  land, 
and  retaining  in  Moulton  the  absolute  right  to 
the  timber  and  rights  of  way  specified  in  the 
deed.  Therefore  Mrs.  Pittman  never  bad  any 
title  to  the  timber,  and  while  her  deed  to  the 
plaintiff,  made  in  1909,  contained  no  exceptions, 
I  hold  that  he  was  affected  with  a  notice  fur- 
nished by  the  public  records  of  Horry  county 
that  Mrs.  Pittman  was  not  the  owner  of  the  tim- 
ber. Indeed,  Mrs.  Fittman's  conveyance  to  him 
expressly  referred  to  the  deed  under  which  die 
sold,  and  its  record. 

It  follows  that,  as  Mrs.  Pittman  could  not  con- 
vey what  she  did  not  own.  the  plaintiff  acquired 
no  title  to  the  timber  and  is  not  entitied  to  main- 
tain this  action. 

Counsel  for  the  plaintiff  inmsted  at  the  hear- 
ing that,  even  If  it  should  be  found  that  the 
timber  was  excepted  in  the  several  conveyances 
referred  to,  yet  under  the  terms  of  the  declara- 
tion of  trust,  and  the  agreement  subseqneutly 
entered  into  between  the  Melson  heirs  and  Byrcm 
B.  Moulton,  the  latter  was  in  fact  and  in  law 
trostee  for  the  said  hdrs,  that  the  deed  made  by 
Moulton  to  Freeman  c(»iveyed  the  timber  for  a 
limited  time  only;  that  the  time  limit  has  ex- 
pired, and  that  the  title  to  the  timber  has  re- 
verted to  the  Melson  heirs,  and  the  plaintiff^ 
holding  under  Mrs.  Pittman,  one  of  the  heirs, 
should  be  remitted  to  her  rights  and  should  be 
allowed  to  maintain  this  action.  Baving  reach- 
ed the  condusiMi  that  the  plaintiff  has  failed 
to  prove  titie  to  the  timber  and  is  not  entitied 
to  maintain  this  action,  it  is  unnecessary  to  de- 
cide the  other  questions  presented  in  argument. 

Under  the  authority  of  the  decisions  of  the 
Supreme  Court  of  South  Carolina,  I  hold  that 
the  fee  in  the  timber  was  retained  by  Moulton 
when  be  made  the  deed  to  Mrs.  Pittman.  Sub- 
sequently he  conveyed  the  timber  on  the  entire 
tract  to  W.  A.  Ereeman  for  a  limited  time. 
Whether  that  time  has  expired  is  not  now  im- 
portant to  inquire.  Whether  the  defendaat 
Raper  has  titie  to  the  timber  and  privilegea 
claimed  does  not  concern  plaintiff. 

PlalntUTs  ezceptlona: 

(1)  That  his  honor,  the  presiding  judge,  was 
in  error,  it  is  respectfully  submitted,  in  ««.- 
struing  the  declaration  of  trust  made  by  Byron 
B.  Moulton  aa  making  him  trustee  for  the  land 
only,  aa  distinguished  from  any  interest  in  the 
merchantable  timber  that  might  revert  to  him, 
or  as  to  the  proceeds  of  said  merchantable  tim- 
ber, or  any  timber  right  or  interest  that  might  be 
left  in  him  af tbr  he  bad  been  paid  the  sum  mat- 
tioned  in  said  declaration  of  trust ;  but  he  should 
have  held  that  this  instrument  denominated, 
as  the  declaration  of  trust,  showed  on  its  faos 
plainly  and  unequivocally  that  Byron  B.  Moul- 
ton held  both  land  and  timber  in  trust  for  th« 
heirs  at  law  of  William  P.  Melson,  8r.,  and  that 
the  only  purpose  of  making  said  conveyance 
to  Byron  B.  Moulton,  and  his  declaration  of 
trust,  and  the  exception  therein  in  relation  to 
the  merchantable  timber  on  said  land,  was  to 
provide  for  repaying  to  the  said  Byron  B.  Moid- 
ton  the  balance  due  him  by  the  estate,  and  the 
balance  that  might  be  due  him  by  some  of  the 
individual  heirs  at  law  for  sums  advanced  to 
them  by  him.  The  recital  contained  in  said 
declaration,  to  the  effect  that  Byron  B.  Moulton, 
in  order  to  aid  and  benefit  the  said  Edith  A.  Pitt- 
man and  others,  that  he  would  cause  the  timber 
reserved  therein  to  be  sold  in  a  fair  and  equita- 
ble manner  as  expeditiously  as  practicable,  ac- 
cording to  his  best  judgment  and  according  to 
his  instructions  and  the  proceeds  of  the  8am& 
after  first  retaining  to  himself  the  sum  of  $2S0 
with  all  fees  and  expenses,  he  would  pay  over  to 
the  said  Edith  A.  Pittman  and  others,  heirs  at 
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law  of  'Wniiam  P.  Melson,  Sr.,  in  eqnal  shares 
and  proportions,  less  any  amounts  that  said  In- 
dividual heirs  migrht  owe  to  him  for  advances, 
was  sufiScient  to  show  Uiat  he  was  not  to  re- 
tain in  either  the  land  or  the  timber  any  bene- 
ficial interest  beyond  tlutt  especially  named,  to 
wit,  the  repayment  to  him  of  all  amounts  due 
him,  and  this  was  ~  sufficient '  to  show  that  the 
Intuition  of  the  instrument,  talien  with  all  of 
the  other  instruments,  was  to  make  him  a  trus- 
tee for  the  benefit  of  said  heirs,  and  should  have 
held  that,  as  his  trust  had  been  executed  when 
this  action  was  brought,  his  rights  had  vested 
in  the  beneficiaries  or  their  successors  in  intei^ 
est,  and  he  should  have  held,  therefore,  that 
the  plaintiff  herein  had  title  to  both  the  land 
and  the  timber  thereon  being,  if  the  time  limit 
for  removing  the  same  had  expired. 

(2)  That  he  erred  in  holding  that  Byron  B. 
Moulton  was  vested  with  the  absolute  title  to 
both  land  and  timber,  and  should  have  held  that 
he  took  it  as  trustee,  not  only  as  to  the  soil  it- 
self, but  as  to  any  rights  in  the  timber  that 
might  revert  to  him  after  the  purpose  of  his 
trust  had  been  carried  out. 

(3)  He  should  have  held  that  the  exception 
contained  in  the  deed  of  April  4,  1905,  from 
Byron  B.  Moulton  to  Edith  A.  Pittman  was  only 
intended  for  the  protection  of  the  person  to 
whom  he,  the  said  Moulton,  had  conveyed  said 
timber,  and  that  he  was  acting  as  trustee  in 
bdialf  of  EMith  A.  Pittman  and  her  succes- 
sors in  Interest  and  grantee  in  making  said  ex- 
ception, and  could  not  change  the  nature  of  the 
trust  which  had  been  imposed  upon  him. 

(4)  That  he  erred  in  holding  that  Mrs.  Pitt- 
man "never  had  any  title  to  the  timber,  and  that 
although  her  deed  to  the  plaintiff  in  1909  con- 
tained no  exceptions,  still  the  plaintiff  was  af- 
fected with  the  notice  furnished  by  the  public 
records;  but  he  should  have  held  that  Edith  A. 
Pittman,  as  a  cestui  que  trust  under  the  declara- 
tion of  trust  before  mentioned,  as  soon  aa  the 
purposes  of  the  trust  had  been  performed,  be- 
came vested  by  operation  of  law  with  any  right 
or  interest  in  said  timber  that  otherwise  would 
have  reverted  to  Byron  B.  Moulton  after  the 
expiration  of  the  time  limit  for  cutting  and  re- 
moving said  timber,  and  should  have  held  that 
the  plaintiff  under  the  deed  of  general  warranty 
from  Edith  A.  Pittman  was  entitled  to  all  of  her 
rights,  and  therefore  vested  with  good  title  to 
said  timber,  provided  the  time  limit  had  expired. 

(5)  The  agreed  statement  of  facts  having  pro- 
vided that  the  question  of  whether  the  time  limit 
had  expired  was  to  be  settled  by  the  court,  his 
honor  was  in  error  in  disregarding  the  other 
questions  raised  by  the  agreement  of  facts,  and 
he  should  have  decided  the  question  of  the  time 
limit,  and  if  he  found  that  it  b'ad  expired,  he 
should  have  hdd  that  the  plaintiff  was  entitled 
to  a  permanent  Injunction,  restraining  the  de- 
fendants, their  agents  and  servants,  from  cutting 
and  removing  any  of  the  timber  from  said  land, 
and  their  exercising  any  rights  of  ingress  or 
egress  over  said  land ;  _  and  he,  therefore,  was  in 
error  In  holding  that  it  was  unnecessary  to  de- 
cide the  other  questions  presented  in  the  agreed 
statement  of  facts  and  in  the  argument. 

(6)  Hat  his  honor  erred  in  holding  that  the 
fee  m  the  timber  was  retained  by  Moulton  when 
he  made  the  deed  to  Mrs.  Pittman;  but  he 
should  have  held  that  Byron  B.  Moulton  was 
bound  by  the  terms  of  his  trust,  and  so,  also, 
was  any  p_erson  to  whom  he  conveyed  the  tim- 
ber and  timber  rights,  as  said  declaration  of 
trust  was  duly  recorded  before  the  conveyance 
of  said  timber,  and  he  should  have  held  that, 
the  time  limit  In  said  timber  deed  having  expired 
and  the  purposes  of  the  trust  having  been  ful- 
filled, the  timber  and  the  rights  of  ingress  and 
egress  had  reverted  and  vested  by  operation  of 
law  in  Edith  A.  Pittman  and  her  grantee  under 
her  warranty  deed  to  the  plaintiff  herein, 

(7)  niat  he  waa  in  error  in  dicHnissing  the 


complaint  and  dissolving  the  temporary  order 
of  injunction,  but  he  should  have  granted  a  pc^ 

getual  injimction  against  the  defendants,  pro- 
ibiting  tiie  cutting  and  removing  of  said  tim- 
ber. 

(8)  That  he  erred  in  directing  the  clerk  of  the 
circuit  court  to  enter  upon  the  docket  against 
each  of  several  similar  cases  to  this  the  words, 
"Heard  April  6,.  1916,"  as  it  was  only  an  agree- 
ment of  counsel  with  whidi  the  court  had  no 
ccfncern  that  those  other  coses  should  be  control- 
led by  the  event  in  this  particular  case. 

H.  H.  Woodward,  of  Conway,  for  appe- 
lant.   R.  ,'B.   Scarborougb,  of  Conway,  for 

respondents; 

GAOBk  J.  Tbe  appeal  is  from  a  decree  of 
the  circuit  court  made  upon  an  agreed  state- 
ment of  facts.  The  facts  all  rest  in  record 
evidence. 

The  plaintiff  is  the  admitted  owner  of  the 
fee  to  the  167  acres  of  land  Involved.  He 
also  claims  to  be  the  owner  of  the  growing 
timber  upon  the  land;  the  defendants  &\i<o 
claim  to  own  the  timber,  and  that  is  the  is- 
sue betwixt  them.  The  plaintiff  sued  to  en- 
join the  defendants  from  cutting  the  timber ; 
and  the  circuit  court  dismissed  the  ccHn- 
plalnt 

I/et  the  exceptions,  eight  In  number,  be 
reported.  We  shall  keep  within  them,  and  no 
more;  for  tbe  appellant  has  argued  but  two 
questions. 

The  controversy  arises  out  of  these  cir- 
cumstances: Some  600  acres  of  land,  of 
which  that  Involved  la  a  part,  was  owned  by 
W.  P.  Melson.  He  died  Intestate  and  left 
six  heirs  at  law.  On  August  23,  1904,  they 
conveyed  the  fee  of  the  land  to  Byron  B. 
Moulton,  who  had  married  one  of  the  heirs. 
On  the  same  day  Moulton  executed  to  the 
heirs  a  declaration  of  trust,  and  four  months 
thereafter  the  heirs  accepted  the  declara- 
tion. On  Mar<^  21,  1906,  Moulton  conveyed 
to  Freeman  the  timber  growing  on  the  lands, 
and  limited  the  time  for  its  removal  to  ten 
years  from  that  date  for  the  timiber  on 
swamp  land,  and  five  years  for  the  timber 
on  upland;  tbe  defendants  claim  imder 
Freeman;  on  April  4,  1905,  Moulton  cou- 
rted to  one  of  the  heirs  at  law,  Pittman  by 
name,  the  157  acres  Involved  In  this  contro- 
versy. On  16th  October,  1909,  Pittman  «m- 
veyed  to  the  plaintiff. 

The  pith  of  the  circuit  decree  Is  included 
in  the  six  paragraphs  at  folios  80  to  85  of 
the  case ;  let  so  much  of  it  be  reported.  The 
court  there  declares: 

"It  is  admitted  that  the  deed  of  the  Melaoa 
heirs  vested  in  Byron  B.  Moulton  title  to  the 
land  and  timber." 

We  venture  to  think  the  fundamental 
mistake  In  the  circuit  decree  is  that  the 
court  regarded  the  several  conveyances  as 
legal  titles,  and  Judged  the  priorities  accord- 
ingly. 

[1 , 2]  Tbe  deed  from  the  heirs  to  Moultob 
and  the  declaration  of  trust  by  Moulton  were 
made  on  the  same  day ;  they  constituted  one 
transaction,  and  they  must  be  read  and  con- 
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atrued  toKether  as  one  Instrument  of  writ- 
ing would  be  construed.  The  preface  to  the 
declaration  of  trust  reads: 

"Whereas  on  Ancost  23, 1904,  Rofos  G.  M«l- 
Kn  et  al.  *  *  *  b7  paper  deed  made  under 
their  hands  did  convey  to  me,  eta,  *  *  *  ?<>' 
the  ezpreased  consideration  of  *  *  * .  being 
the  amount  of  outstanding  liens  and  incum- 
brances against  said  proper^.  •  •  •  Now 
know  all  men  •••!*••  dedare," 
etc. 

The  two  Instruments  are  thus  Joined  to- 
gether. The  deed  la  in  the  usual  formal 
words;  it  makes  no  reference  to  timber; 
the  expressed  consideration  is  $1,750;  the 
declaration  of  trust  is  unusual  in  expression, 
and  it  needs  only  to  be  reported.  ' 

If  the  declaration  of  trust  had  been  written 
into  the  same  paper  with  the  deed,  as  ideally 
it  was,  then  it  is  manifest  that  the  heirs  only 
thereby  vested  in  Byron  B.  Moulton  title  to 
both  land  and  timber,  but  In  trust. 

It  is  true  one  clause  in  the  declaration  of 
trost  "saves  and  excepts  therefrom  all  and 
singular  the  merdiantable  timber  of  every 
kind'  and  description  upon  the  said  prem- 
ises." But  a  subsequent  and  closely  follow- 
ing clause  of  the  instrument,  expressly  refer- 
ring back  to  the  "timber  hereinbefore  re- 
served" the  trustee,  "in  order  to  aid  and 
benefit  the"  cestuis  que  trustent,  stipulated 
and  declared  that  the  timber  would  be  sold 
by  bis  instruction  and  through  his  agent, 
"and  the  proceeds  thereof  •  ♦  •  paid  over 
to  the  cestuis  que  trustent"  And  by  a  yet 
subsequent  dause  of  the  instrument,  the 
trustee  declared  he  would  cause  the  lands  to 
be  surveyed,  appraised,  and  divided  into 
separate  parcels,  and  that  he  would  make 
separate  deeds  thereof  to  each  of  the  bdrs, 
according  to  his  or  her  allotment ;  that  is  to 
aay,  he  would  effect  a  partition. 

It  is  true  the  trust  instrimient  adds  Just 
thereafter  the  following  words,  to  wit:  "sub- 
ject to  the  reservation  of  timber  and  rights 
of  way  hereinbefore  mada"  That  is  the 
reservation  we  before  quoted.  These  words, 
however,  but  conform  to  the  previous  cove- 
nant of  the  trustee  to  sell  the  timber  and  pay 
the  price  to  the  beneficiaries;  they  do  not 
exclude  the  timber  from  the  beneficial  in- 
terest of  the  cestuis  que  trustent. 

It  is  therefore  perfectly  plain  from  the 
whole  two  instnunents,  read  as  one,  that 
Monlton  was  trustee  of  the  title  to  land  and 
timber;  that  the  heirs  at  law,  his  wife  one 
of  them,  were  the  cestuis  que  trustent ;  that 
the  consideration  expressed  in  the  deed  was 
"the  amount  of  outstanding  liens  and  incum- 
brances against  the  said  property";  that 
the  trustee  was  to  pay  the  liens  and  incum- 
brances; that  he  did  pay  them  by  a  sale  of 
portions  of  the  land ;  that  he  was  th«i  to  sell 
the  timber  and  pay  the  price  of  it  to  bis 
cestuis  que  trustent ;  that  he  was  last  of  all 
to  divide  the  land  betwixt  the  beneficiaries. 
The  "reservaticHi"  of  the  timber  in  the  decla- 
ration of  trust  which  we  first  referred  to 
was  in  fact  and  in  law  no  reservation  at  ail 


of  any  beneficial  interest  In  Moulton,  for 
Moulton  ooncnrrently  therewith  dedicated 
the  timber  by  a  trust  to  those  who  by  the 
same  instrument  had  equitable  title  to  the 
land  under  the  timber;  it  was  a  dedication 
to  uses  and  not  a  reservatlcm. 

[3,4}  In  the  next  year  after  the  transac- 
tions Just  referred  to,  to  wit,  after  the  execu- 
tion of  the  two  instruments  of  writing  called 
the  deed  and  the  declaration  of  trust,  Moul- 
ton proceeded  to  execute  the  trust  by  dividing 
the  land  betwixt  the  beneficiaries,,  and  on 
the  4th  April,  1906,  lie  conveyed  the  land 
Involved  to  Pittman,  who  was  one  of  Moul- 
ton's  six  children.  Spivey  took  from  Pitt- 
man.    In  that  deed  to  Pittman  is  this  clause: 

"Saviag,  excepting  and  reserving  out  of  and 
from  the  operation  of  this  deed  all  merchanta- 
ble timber  of  every  kind  and  description  upon 
said  premises,  with  all  necessary  rights  of  en- 
try and  rights  of  way  for  man  and  teams,  wagon 
roads  and  tram  roads,  over  and  across  said 
land  for  the  cutting  and  removing  of  said  tim- 
ber." 

The  defendants  rely  on  that  clause  to  de- 
feat Plttman's  right  to  the  timber ;  and  the 
circuit  court  so  concluded.  But  the  obvi- 
ous purpose  of  the  grantor  was  to  follow  the 
declaration  of  trust;  it  was  to  preserve  in 
him  the  right  to  sell  the  timber  and  divide 
the  proceeds  betwixt  the  beneficiaries;  it 
was  not  to  defeat  Pittman's  equitable  rigtit 
created  in  her  by  the  instruments  before 
made.  In  equity,  and  in  ideality,  Pittman 
had  the  right  to  her  share  of  the  proceeds 
of  sale  of  the  timber,  notwithstanding  the 
quoted  clause  in  the  deed  she  took.  The 
clause  was  in  harmony  with  the  entire  trans- 
action theretofore  bad,  and  not  hostile  to  it. 
Now  then  the  trustee  plainly  had  the  right 
to  sell  the  timber  to  Freeman,  or  to  anybody 
else,  and  to  divide  the  proceeds  betwixt  the 
beneficiaries;  that  is  what  he  undertook  to 
do  In  the  declaration  of  trust;  and  when 
he  sold  the  timber  to  Freeman  in  March, 
1906,  he  was  but  executing  lila  trust  And 
when  the  trustee  did  that,  and  had  the  timber 
been  cut  and  had  the  money  been  paid  to 
the  beneficiaries,  then  the  trust  would  have 
been  executed,  and  the  transaction  done.  In 
this  view  it  is  not  relevant  to  inquire  wheth- 
er Freeman  had  any  notice  of  the  declara- 
tion of  trust  for  the  trustee  by  t£e  word&  of 
it  had  the  power  to  s^  the  timber  to  him. 
It  does  not  ai^ear  from  the  record  what  the 
trustee  has  completely  done  towards  the  per- 
formance of  his  trust;  nothing  appears  ex- 
cept the  things  we  have  adverted  to. 

If  the  timber  has  not  been  cut,  or  some  of 
it — and  we  conclude  that  to  be  so  from  the 
circumstance  of  this  action — ^then  the  sec- 
ond issue  submitted  to  the  circuit  court,  and 
not  decided,  may  become  highly  relevant,  to 
wit: 

"Has  the  time  limit  expired,  and  should  the 
defendant  be  denied  the  ri^ht  to  enter  the  land 
now  claimed  by  the  plaintiff?" 

For  if  the  timber  or  some  of  it  has  not 
been  cut,  and  the  defendant's  right  to  cut 
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bas  expired  under  tbe  terms  of  bis  deed,  then 
the  question  arises,  Wbo  has  the  ownership, 
legal  or  equitable,  of  the  timber  so  growing? 
Certainly  not  the  defendant;  bis  right  de- 
pends upon  the  deed  be  took,  and  Is  limited 
by  tbe  deed.  If  the  right  of  the  defendant 
to  cut  is  gone,  then  the  timber  as  part  of  the 
land  belongs  to  him  who  owns  the  land,  and 
that  is  confessedly  the  plaintifT.  The  conten- 
tion of  tbe  respondent  that  "the  reversion  is 
to  Byron  B.  Moulton"  is  obviously  untenable. 
Moulton  was  never  anything  but  a  trustee; 
he  never  bad  any  beneficial  Interest  in  the 
land  or  in  tbe  timber.  Tbe  utmost  Moulton 
could  now  claim  wonld  be  tbe  right,  under 
the  declaration  of  trust,  to  sell  tbe  timber 
and  pay  the  proceeds  to  the  beneficiaries; 
and  bis  right  to  now  do  that  depends  upon 
whether  bQ  has  ended  and  abandoned  the 
trust.  But  Moulton  is  not  a  party,  and  we 
decide  nothing  as  to  his  further  rights  in 
the  premises. ' 

It  is  manifest  tbe  defendants  have  no 
rights,  if  their  time  in  which  to  cut  has  ex- 
pired. Our  Judgment  is  that  tbe  decree  be- 
low is  reversed ;  and  the  cause  is  remanded 
there  to  carry  out  tbe  views  we  have  ex- 
pressed. 

GARY,  a  J.,  and  HYDBIOK,  WATTS,  and 
E'RASER,  JX,  concur. 


(108  S.   C.  t7) 

STATE  V.  SMITH.     (No.  0TT6.) 

(Supreme  Court  of  South  Carolina.     July  19, 
1917.) 

Chattel  Mobtoaoes  «=941— Natube  of  In- 
STBnuENr— "Mobtoaoe"— Sais  op  Pbofeb- 
XT — Offense. 
A  written  agreement  "to  deliver  on  demand 
14  tons  cotton  seed  to  cover  and  secure,"  money 
advanced,  creates  a  "mortgage"  within  Cr.  Code 
1912,  f  447,  prohibiting  sale  of  personal  prop- 
erty covered  by  mortgage. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;    S.  W.  G.  Shlpp,  Judge. 

J.  K.  Smith  was  indicted  for  disposing  of 
personal  property  covered  by  lien,  and,  from 
a  Judgment  quashing  the  indictment,  the 
State  appeals.    Reversed. 

W.  Han^iton  Cobb,  Sol.,  of  Columbia,  and 
W.  B.  de  Loach,  of  Camden,  for  tbe  State. 
B.  B.  Olarke,  of  Camden,  for  respondent. 

FRASER,  J.    Tbe  case  shows: 

"This  is  an  appeal  by  the  state  from  an  or- 
der of  the  circuit  judge  quashing  an  indictment, 
which  charged  the  respondent  with  disposing 
of  certain  personal  property  covered  by  a  lien, 
under  the  provisions  of  section  447,  of  the  Crim- 
inal Code  of  1912.  The  indictment  was  in  tbe 
usual  form,  and  included  a  copy  of  the  instru- 
ment set  forth  as  a  lien  which  it  was  claimed 
existed  over  the  property  disposed  of,  as  fol- 
lows: "The  Buckeye  Cotton  Oil  Company,  R. 
li.  Moseley,  Agent.  $563.78.  Camden,  S.  C, 
December  20,  1915.  Received  of  R.  I*  Moseley, 
agent  for  the  Buckeye  Cotton  Oil  Company, 
five  hundred  eixty-threo  and  ^Vioo  dollars,  same 
to  be  held  in  trust  for  the  purchase  of  cotton 
seed  only,  for  the  account  of  the  Buckeye  Cot- 


ton Oil  Company.  I  Kave  on  hand  and  agret 
to  deliver  on  dimand  H  ton*  cotton  teed  ta 
cover  and  teovre  the  above  amount  money  ad- 
vanoed  to  me  for  purchate  of  cotton  teed.  Said 
Buckeye  Cotton  Oil  Company  agrees  to  meet 
competition  so  long  as  in  their  opinion  they  can 
pay  the  price.  [Signed^l  J.  K.  Smith,  Witness: 
H.  A.  Campbell*— said  mstrnment  bein^  in  print 
except  the  date,  amount,  and  sentence  in  italics, 
whidi  are  in  writing. 

"When  the  case  was  called  for  trial  before 
the  presiding  Jndge,  at  the  fall  term,  1916,  oi 
the  sessions  court  for  said  county  and  state, 
respondent's  attorney  moved  to  quash  the  in- 
dictment on  the  ground  'that  the  instrument  in 
writing  set  forth  in  said  indidxicnt  did  not  and 
does  not  create  any  mortgage  or  other  lien,' 
Bud,  after  argument  for  and  against  the  motion, 
the  court  signed  an  order  quashing  said  indict- 
ment on  the  ground  upon  which  the  motion  was 
based.  Thereafter,  and  in  due  time,  notice  of 
intention  to  appeal  from  said  ruling  to  the  Su- 
preme Court  was  duly  given." 

Exxxption:  "Because  his  honor,  the  trial 
judge,  erred  in  ruling  and  holding,  "That  the 
instrument  in  writing  set  forth  in  said  indict- 
ment did  not  and  does  not  create  any  mort- 
gage or  other  lien';  whereas,  he  should  have  held 
that  said  instrument  did  constitute  such  a  hen 
as  is  contemplated  by  section  447  of  the  Crim- 
inal Code  of  1912." 

Tbe  case  of  State  v.  Rice,  43  S.  C.  202, 
20  S.  E.  986,  is  relied  upon  by  respondent 
to  sustain  the  order  quashing  the  Indict- 
ment The  case  of  State  v.  Rice  does  not 
sustain  the  order  appealed  from.  In  that 
case  the  question  was:  Did  the  bill  of  sale 
show  on  its  face  that  it  was  intended  as  a 
security  for  a  debt?  The  court  said  the  bill 
of  sale  did  not  show  that  it  was  a  security 
for  a  debt.  In  tbe  Rice  Case  the  paper 
showed  on  Its  face  that  it  was  an  absolute 
sale.    In  this  case  tbe  paper  plainly  says: 

"I  have  on  hand  and  agree  to  deUver  on  de- 
mand 14  tons  cotton  seed  to  cover  and  secure 
the  above  amount  money  advanced  to  me  for 
purchase  of  cotton  seed." 

That  which  is  Intended  as  security  Is  a 
mortgage.  Tbe  paper  creates  a  mortgage  oa 
its  face. 

The  exception  Is  sustained,  and  the  oider 
reversed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(108  8.  C.  30> 
RISH  V.  SEABOARD  AIR  LINE  RY.    (No. 
9775.) 

(Supreme  Court  of  South  Carolina.    July  19, 
1917.) 

1.  PuEADiNa  «=>171— Motions— Failubb  v^ 
Hear  CoaNTEB  Affidatixb. 

On  plaintiffs  motion  for  leave  to  file  a  repl;, 
that  the  court  considered  affidavits  in  behalf  of 
plaintiff,  but  refused  to  consider  counter  affida- 
vits on  the  part  of  the  defendant,  was  error. 

2.  Affeal  and  Ebbob  e=»1039(ll)— Iduvx  ro- 
Fii-E  Reply— Hakmlesb  Ebbob — Review. 

That,  after  the  overruling  of  a  demurrer  to 
the  answer,  plaintiffs  motion  for  leave  to  file  s 
reply  was  granted,  without  hearing  counter  affi- 
davits of  defendant's  counsel,  is  not  prejudicial 
to  defendant,  in  view  of  Code  Civ.  Proc.  1912, 
g  203,  providing  that,  where  an  answer  con- 
tains new  matter  constituting  a  defense,  "tbe 
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-court  may.  In  Its  dlMretion,  on  the  defendant's 
motion,  require  a  reply  to  such  new  matter." 
-3.  Affkai.  and  Ebbob  «=>1207(1)— Pbooksd- 

IR08  Afteb  Decision   on  AffkaI/— Judo- 

UBNT  OR  Pleadings. 
Tlie  decision  of  the  Supreme  Court,  statinr 
that:  "No  ruling  is  made  as  to  the  validity  of 
the  release"  relied  on  by  defendants,  "as  that 
question  has  not  been  raised.  The  order  over- 
tilling  the  demurrer  is  afflrmed"— was  not  final, 
and  defendant  was  not  entitled  to  judgment 
on  the  pleading  in  the  court  below, 

4.  Pl£ADINO  «SS>350(2)— JUDOUENT  ON  PI.EAD- 
INGS. 

'Defendant  was  not  entitled  to  Judgment  on 
the  pleadings,  where  the  force  and  effect  of  a 
stipulation  filed  in  the  case  had  not  been  deter- 
mined. 
6,  Pleading  ®=32T7— Sitpflemental  Pixad- 

Under  Code  Civ.  Proc.  1912,  g  228,  with  ref- 
erence to  allowing  supplemental  pleadings,  al- 
leging facts  occurring  subsequent,  where  the 
case  was  pending  at  the  time  the  attorneys  en- 
tered into  a  stipulation  concerning  a  release  re- 
lied on  by  defendant,  defendant  to  get  the  bene- 
fit of  it  should  have  made  a  motion  for  leave  to 
file  a  supplemental  answer. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexln^on  County;  John  S.  Wilson,  Judge. 

Action  by  Mrs.  Minnie  Arthnr  Risb,  ad- 
ministratrix of  the  estate  of  Henry  V.  Kiah, 
deceased,  against  the  Seaboard  Air  Una 
Railway.  From  an  order  granting  plaintUTs 
motion  for  leave  to  file  a  reply  to  defend- 
ant's answer,  and  from  an  order  overruling 
defendant's  motion  for  Judgment  on  the  plead- 
ings, defendant  appeals.    Appeals  dismissed. 

Tte  following  stipulation  was  signed  by 
the  attorneys  of  record: 

In  this  cause,  the  defendant  having  by  agree- 
ment of  counsel  amended  the  second  defense  in 
its  answer  so  as  to  set  forth  the  release  therein 
relied  upon,  according  to  the  terms  thereof,  and 
the  plaintiff  havini;  demurro]  to  said  second  de- 
fense, thereby  raising  the  legal  question  of  the 
validity  of  ;Baid  release  as  a  bar  to  the  cause  of 
action  alleged  In  the  complaint,  it  is  stipulated 
that  the  defendant  abandons  its  notice  of  a  mo- 
tion heretc^ore  served  to  require  the  plaintiff  to 
reply  to  its  second  defense,  and  plaintiff  agrees 
to  raise  no  question  of  fact  concerning  the  re- 
lease therein  alleged,  so  far  as  this  case  goes. 

And  it  is  further  stipulated  that  this  demurrer 
is  to  be  taken  up  by  agreement  during  the  first 
part  of  the  term  beginning  February  7th,  and, 
in  the  event  that  the  circuit  judge  shall  sustain 
said  demurrer  and  rule  the  release  to  be  invalid 
as  a  bar  to  the  cause  of  action  alleged  in  the 
complaint,  then  the  defendant  agrees  not  to  im- 
mediatdy  appeal  to  the  Supreme  Court  from 
sach  oroer,  but  to  await  the  final  judgment  in 
Ihe  canse  before  appealing  therefrom ;  it  being 
agreed  that  the  right  of  defendant  on  an  appeal 
from  any  final  judgment  to  question  the  cor- 
rectness of  such  order  is  to  be  in  no  wise  preju- 
diced by  this  agreement 

It  is  farther  understood  that  defendant  by  this 
stipulation  does  not  waive  any  right  that  it  may 
have  to  move  for  a  continuance  so  far  as  con- 
cerns the  trial  on  the  merits. 

C.  M.  Efird,  of  Lexington,  and  Lyles  & 
tries,  of  Colombia,  for  appellant  '  John  D. 
Lee  and  El  J.  Best,  both  of  Colnmbla,  for  re- 
9ondent 

6ABT,  O.  J.  This  Is  the  second  appeal  in 
this  case.    The  first  appeal  was  from  an  or- 


der overruling  a  demurrer  to  the  answer,  on 
the  gronnd  that  the  release  therein  set  up 
did  not  constitute  a  defense.  The  order  was 
afflrmed.  106  S.  C.  148,  90  S.  E.  704.  There- 
after the  plaintiff  made  a  motion  for  leave 
to  file  a  reply,  alleging  that  said  release  was 
void  for  fraud ;  and  the  motion  was  granted. 
The  defendant  also  made  a  motion  on  the 
pleadings,  and  a  certain  stipulation  or  agree- 
ment between  counsel,  for  an  order  allowing 
It  to  enter  Judgment  In  its  favor.  His  honor^ 
refused  said  motion,  and  the  defendant  ap-' 
pealed  from  both  orders. 

[1,2]  We  will  consider  first  the  appeal 
from  the  order  allowing  the  plaintUf  to  file 
a  reply. 

In  bis  order  granting  the  plalntifTs  motion, 
his  honor,  the  circuit  judge,  says: 

"An  affidavit  by  Jno.  D.  Lee,  ESsq.,  ode  of  the 
parties  to  the  stipulation,  was  submitted  and 
considered,  together  with  the  said  stipulation 
and  the  motion  papers,  in  reaching  the  conclu- 
sion herein.  In  the  view  taken  by  the  court,  it 
did  not  deem  it  necessary  to  hear  counter  affi- 
davits by  defendant's  counsel,  and  so  announced 
in  open  court." 

The  fact  that  bis  honor,  the  circuit  Judge, 
considered  the  affidavit  of  J.  D.  Lee,  Esq.,  in 
behalf  of  the  plaintiff,  and  refused  to  hear 
counter  affidavits  on  the  part  of  the  defend- 
ant, was  error  unquestionably;  but  was  it 
prejudicial  to  the  rights  of  the  defendant? 

In  the  case  of  Maddoz  v.  Williamson,  1 
Strob.  23,  the  court  says: 

"An  assignment,  no  more  than  a  deed.  can.  in 
a  court  of  law,  be  set  aside  and  canceled ;  but 
when  either  deed  or.  assignment  comes  in  ques- 
tion, in  an  issue  here,  it  will,  if  fraudulent  and 
void,  be  for  the  purposes  of  that  issue,  regarded 
as  a  nulUty." 

And  this  court,  after  quoting  that  langfoage 
in  McKenzie  v.  Slfford,  45  S.  O.  496,  23  S.  B. 
622,  says: 

"We  do  not  see,  therefore,  why  the  court  be- 
low did  not  have  the  right  to  declare  the  inden- 
ture null  and  void,  and  also  tp  decree  its  can- 
cellation." 

These  cases  are  dted  with  aiq^roval  in  Grif- 
fin v.  Railway,  66  S.  C.  77,  44  S.  E.  562. 
which  involved  the  question  whether  the  re- 
lease therein  described  was  void  for  fraud. 
They  are  also  approved  in  Hodges  v.  Kohn, 
67  S.  C.  69,  46  S.  B.  102. 
Section  203  of  the  Code  provides  that: 
"In  other  cases,  where  an  answer  contains  new 
matter  constituting  a  defense  by  way  of  avoid- 
ance, the  court  may,  in  its  discretion,  on  the 
defendant's  motion,  require  a  reply  to  sudi  new 
matter." 

The  court  construing  that  section  In  Ken- 
nedy V.  Hill,  79  S.  O.  27Q,  60  S.  E.  688,  used 
tbls  language: 

"It  will  thus  be  seen  that  the  provisions  of 
the  Code,  requiring  a  reply  to  a  defense  by  way 
of  avoidance,  was  mtended  for  the  benefit  of  the 
defendant,  by  giving  him  notice  of  the  facts  up- 
on which  the  plaintiff  relied.  •  »  •  The  ap- 
pellant has  failed  to  show  this  court  that  be 
was  prejudiced  by  said  reply." 

That  language  is  applicable  to  the  casn 
now  before  the  court 
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[8,4]  We  next  proceed  to  determine  wheth- 
er there  was  error,  on  the  pcut  of  bis  honor, 
the  circuit  Judge,  in  refusing  the  defendant's 
motion  for  leave  to  enter  judgment  in  Its 
favor. 

The  opinion  in  the  Supreme  Court,  on  the 
former  hearing,  thus  concludes: 

"Of  course,  no  nillng  Is  made  as  to  the  vs.- 
Udity  of  the  release,  aa  that  question  hat  not 
been  raited.  The  order  overraling  the  demurrer 
is  affirmed."    (Italics  added.) 

'  The  decision  which  has  Just  been  filed, 
in  Singleton  v.  Cuttlno,  92  S.  B.  1016,  shows 
tliat  it  was  the  intention  of  this  court  that 
the  Judgment  pronounced  In  this  case  should 
not  be  final.  Therefore  the  defendant  is 
not  entitled  to  enter  Judgment  on  the  plead- 
ings. Nor  is  it  entitled  to  enter  Judgment 
by  reason  of  said  agreement,  as  its  force 
and  ^ect  luis  not  yet  been  determined  in 
the  manner  provided  by  law. 
[S]  Section  228  of  the  Ck>de  is  as  follows: 
"The  plaintiff  and  defendant,  respectively, 
may  be  allowed,  on  motion,  to  make  a  supi>le- 
mental  complaint,  answer,  or  reply,  alleging 
facts  material  to  the  case  occnring  after  the  for- 
mer complaint^  answer,  or  reply,  or  of  which  the 
party  was  ignorant  when  hia  former  pleading 
was  made,  and  either  par^  may,  by  leave  of  the 
Court,  in  any  pending  or  future  action,  set  up  by 
a  supplemental  pleading  the  jud^ent  or  decree 
of  any  Court  of  competent  jurisdiction,  rendered 
since  the  commencement  of  such  action,  deter- 
mining the  matters  in  controversy  in  said  action, 
or  any  part  thereof ;  and  if  said  judgment  be  set 
up  by  the  plaintiff,  the  same  shall  be  without 
prejudice  to  any  provisional  remedy  theretofore 
issued,  or  other  proceedings  had  in  said  action 
on  his  behalf." 

The  case  was  pendinjf  when  the  parties, 
through  tneir  attorneys,  entered  into  the 
agreement  In  order  to  get  the  benefit  of 
It  as  a  defense,  the  proper  practice  is  for 
the  defendant  to  make  a  motion  to  be  al- 
lowed to  file  a  supplemental  answer. 

This  was  the  practice  recognized  and  fol- 
lowed in  McCrady  v.  Jones,  36  S.  C:  136, 
15  S.  B.  430. 

Appals  dismissed. 

HYDRICK,  WATTS,  and  FRASEB,  JX, 
concur. 

QAOB,  J.  I  concur  in  the  coneJuslon  an- 
nounced by  the  court.  But  I  reach  that  con- 
clusion by  so  different  a  way  that  I  am  in- 
duced to  set  it  down. 

I  think  the  "stipulation"  must  speak  for  It- 
self, and  that  the  affidavit  of  Mr.  Lee  was  In- 
competent to  at  all  modify  it.  I  therefore 
leave  the  aflldavit  out  of  consideration,  and 
look  exclusively  at  the  stipulation,  and  the 
narrow  issue,  made  by  it  and  the  other  rec- 
ord of  the  case,  Is  this:    This  court  having 


held  that  the  release  was  valid  to  bar  i>Iain- 
tlfTs  acticm,  la  the  plaintiff  conduded  by  the 
stipulation  to  question  the  genuineness  of  tbe 
release?  I  am  clearly  of  the  opinion  that 
the  plaintiff  is  not  so  concluded. 

The  following  is  a  chronological  history 
of  the  progress  of  the  action;  The  plaintiff 
sued  for  the  wrongful  death  of  her  Intestate. 
The  defendant  pleaded  in  bar  a  release  giv- 
en by  the  deed  in  his  life  time,  but  did  not 
recite  the  lease.  Within  four  days  the  de- 
fendant moved  for  an  order  requiring  the 
plaintiff  to  reply  to  the  allegation  of  tbe 
release,  and  concurrently  therewith  made 
and  served  a  copy  of  the  release.  In  the 
same  month,  counsel  for  th»  parties  made 
the  stipulation.  That  instrument  la  made 
up  of  a  redtal  and  an  arrangement.  Tbe 
recital  Is  composed  of  two  clauses,  to  wit: 

Recital. 

"(1)  Tbe  defendant  •  •  •  havinc  amended 
the  second  defense  *  *  *  so  as  to  set  forth 
the  release  *  *  *  according  to  the  terms 
thereof,  <2)  and  the  plaintiff  having  demnrred  to 
the  said  defense  thereby  raising  the  legal  qucf 
tion  of  the  validity  of  the  said  release  as  a  bar 
to  the  •  •  •  actiMi."  (The  italics  are  sup- 
plied.) 

Agreement. 

"(1)  That  the  defendant  abandons  its  •  •  • 
motion  •  *  •  to  require  the  plaintiff  to  re- 
ply to  its  second  defense. 

"(2)  And  plaintiff  agrees  to  raise  no  9»ettion 
ot  foot  ooncentinff  the  releaae  therein  allied,  so 
for  as  this  case  goes. 

"^)  That  in  the  event  the  circuit  Judge  shall 

*  *  *  rule  the  release  to  be  invalid  as  a  bar  to 
the  cause  of  action  alleged  in  the  complaint,  then 
the  defendant  agrees  not  to  immediately  appeal 

*  *  *  from  such  order,  but  to  await  the  nnal 
judgment  in  the  cause  before  appealing." 

Immaterial  words  have  been  mnltted. 

It  is  manifest  that  the  parties  were  stipu- 
lating about  the  release  as  It  appeared  on 
Its  face.  The  question  at  issue  was  the 
legal  effect  of  the  release  as  it  was  plead- 
ed, its  validity  as  a  bar  to  the  action.  The 
"question  of  fact  concerning  the  release" 
was  the  fact  of  its  execution,  not  of  its 
genuineness.  Hitherto  there  had  been  no 
suggestion  of  a  question  of  fact  arising  out 
of  ungenuineness  of  the  release.  The  par- 
ties did  not  forecast  in  the  stipulation  what 
would  be  done  In  the  event  the  court  should 
hold  that  the  release  was  valid.  Tb&t  situa- 
tion was  not  provided  for,  and  the  parties 
have  not  stipulated  about  it.  nierefbre 
the  plaintiff  is  not  cut  off  to  contend  now 
that  the  release  is  not  genuine;  he  is  only 
concluded  to  deny  the  fact  that  the  release 
was  executed,  and  the  law  that  it  was  ef- 
fective, as  It  then  appeared,  to  bar  tbe 
plaintifTs  action. 
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(20  Oa.  Aw.  7U) 

mjJJES  HOTEL  CO.  y.  FIBST  NAT.  BANK 
OF  MILLEN.    (No.  8696.) 

(Court  of  Appeals  of  Oeorgia,  Dirision  No.  2. 
Jnly  26, 1917.) 

{Syllabut  by  th«  Court.) 

1.  Bnxs  AND  NoTKs  «=»482  —  Actions— At- 

TORNET'S  FeBS— NonCK. 

This  was  a  suit  on  a  promissory  note,  for 
principal,  interest,  and  attorney's  fees.  The 
only  allegation  in  the  petition  as  to  notice  of 
snit  for  the  purpose  of  recovering;  attorney's  fees 
was  as  follows:  "That  said  Millen  Hotel  Com- 
pany has  been  notified  of  this  suit,  and  if  same 
is  not  paid  by  SOtb  day  of  March,  1916,  10  per 
cent,  attorney's  fees  will  be  due."  This  allegar 
tion  was  insufficient  to  show  that  before  suit  Qie 
defendant  was  given  the  10  days'  notice  in  writ- 
ing of  the  intention  to  sue,  and  of  the  term  of 
the  court  to  which  the  snit  would  be  brought, 
as  required  by  the  statute  (Civ.  Code  of  1910, 
I  4252)  ;  and  the  timely  special  demurrer  to  this 
paragraph  should  have  been  svatained,  and  the 
paragraph  stricken,  unless  properly  amended. 

2.  Affeal  and  Ebbob  «=»1078  (D— Bbikps  — 
Aba  NOON  KENT  or  Kbbors. 

The  exceptions  to  the  overruling  of  the  gen- 
eral demurrer  and  of  the  other  special  grounds 
of  demurrer  not  having  been  argued  in  the 
brief  of  counsel  for  the  plaintiff  in  error,  are 
treated  as  abandoned. 

S.  Biu.8  AND  Notes  «=»487— Plbadino  4s> 
256,  258(1),  261  — AoiiONB— AitBNDUBNT  or 
Pleading. 
At  the  appearance  term  of  the  court  the  de- 
fendant filed  its  answer  to  the  petition,  in  which 
it  admitted  the  execution  of  the  note  sued  upon, 
but  denied  all  the  other  allegations  of  the  peti- 
tion, and  further  pleaded  that  the  note  sued 
upon  was  not  past  due,  as  alleged  in  the  petition, 
tor  the  reason  that  for  a  valuable  consideration, 
to  wit,  the  sum  of  |1,600,  the  plaintiff  contract- 
ed and  agreed  to  extend  the  time  of  payment  of 
the  note  until  November  1,  1916,  but  that  after 
receiving  this  consideration  it  refused  to  so  ex- 
tend the  time  of  payment,  and  failed  to  return 
to  defendant  the  money  paid  as  consideration 
therefor.     The  suit  was  brought  to  the  April 

aaarterly  term  of  the  court,  to  be  held  on  the 
tiird  Monday  in  April,  1916.  This  answer  was 
sot  attacked  at  the  appearance  term,  either  by 
demurrer  or  by  motion  to  strike.  At  the  tri^ 
term  the  defendant  offered  an  amendment,  to 
strike  from  this  answer  the  paragraph  which  ad- 
mitted the  execution  of  the  note  and  substitute 
in  its  place  the  plea  of  non  est  factum.  The 
plea  of  non  est  factum  may  be  filed  as  an 
amendment  to  the  original  plea  after  the  first 
term,  provided  there  is  enough  in  the  original 
plea  to  amend  by.  Stanton  v.  Burge.  34  Ga. 
435  (1) ;  Cahn  v.  Newbouse,  60  Ga.  61 :  Hay- 
den  V.  Atlanta  Cotton  Factory,  61  Ga.  234(3) ; 
City  of  Moultrie  v.  Schofield's  Sons  Co.,  6  Ga. 
App.  464,  468.  65  S.  E.  315;  Connor  v.  Hodges, 
7  Oa.  App.  153,  66  S.  E.  546(6).  Since  the 
Pleadinif  Act  of  1803  (Acts  1893,  p.  66),  it  has 
been  nmformly  held  that  an  answer  amounting 
to  no  more  than  the  plea  of  the  general  issue, 
when  attacked  at  the  appearance  term  by  de- 
nrarrer  or  a  motion  to  strike,  is  not  sufficient  to 
■vpport  an  amendment  offered  at  the  trial  term. 
Simmons  Furniture  &  Lumber  Co.  v.  Keynolds, 
135  Ga.  695,  69  S.  E.  913.  The  plea  in  this 
case,  however,  amounted  to  more  than  the  gen- 
eral issue,  and,  moreover,  was  not  attacked  in 
any  manner  at  the  appearance  term.  It  was 
therefore  sufficient  to  support  the  amendment 
offered  at  the  trial  term,  and  as  the  amendment 
was  properly  verified,  in  compliance  with  Civ. 
Code  1910,  i  5640,  the  court  erred  in  disallow- 
ingit 


4.  Motion  fob  New  Tbiai^-Considebation. 

The  above-mentioned  errors  of  the  court 
rendered  the  further  proceedings  in  the  case 
nugatory,  and  it  is  unnecessary  to  pass  upon  the 
motion  for  a  new  triaL 

Error  from  City  Court  of  MQlen;  G.  O. 
Oekle,  Judge. 

Action  between  the  MlUen  Hotel  Com- 
pany and  the  First  National  Bank  of  Millea 
There  was  a  Judgment  for  the  latter,  and 
the  former  brings  error.    Beveraed. 

Chas.  O.  Beynolds,  of  Perkins,  for  plaintiff 
In  error.  A.  S.  Anderson,  of  Millen,  for  de- 
fendant In  error. 

BBOTLBSt  P.  J.    Judgment  reversed. 

JENKINS  and  BLOOOWOBTH,  JJ„  con- 
cur. 

(10  Oa.  App.  704) 

KIKKU  V.  JONES.    (No.  8726.) 

(CSourt  of  Appeals  of  Georgia,  Division  No.  2. 

July  26,  1917.) 

(SyOabut  by  the  Court.) 

1.  Landlobd  and  Tkjtany  4=^323  —  Fabk 

LBASK& 

Where  a  landowner  enters  Into  a  contract 
with  another  person,  by  the  terms  of  which -the 
owner  is  to  furnish  the  land,  stock,  tools,  and 
supplies  to  make  a  crop,  and  the  other  person 
is  to  do  tbe  labor  and  receive  a  part  of  the  crop 
so  made,  the  legal  relation  which  exists  be- 
tween them  is  that  of  landlord  and  cropper.  Ap- 
pling T.  Odom,  46  Ga.  683;  Hancock  t.  Bo(^ 
guB,  111  Oa.  884,  36  S.  B.  970  (2). 

2.  CoNTBACTS  «=3 147(1) — LiAndi,obd  and  Tkn- 
ANT  ®=»328  — Actions  — Evidence  —  CoN- 
bteuction  of  Contbact. 

In  this  case  the  plaintiff  testified  that  he 
furnished  the  other  party  to  the  contract  "the 
land,  stock,  tools,  and  supplies  for  Davis  [the 
other  party]  to  make  a  crop  for  the  year  1915^ 
All  he  furnished  was  the  labor.  I  received  one- 
half  of  the  cotton  and  two-thirds  of  the  com 
and  fodder.  These  were  the  terms  on  which  I 
rented  him  the  land."  In  response  to  a  question 
propounded  by  the  court  the  plaintiff  said:  "I 
rented  Davis  land  on  the  terms  above  stated. 
I  was  to  receive  as  rent  ooe-half  of  the  cotton 
and  two-thirds  of  the  com  and  fodder."  On 
redirect  examination  the  witness  said:  "I  rent- 
ed Davis  land  on  the  terms  above  stated."  His 
counsel  then  put  the  following  question  to  him: 
"You  famished  land,  stock,  tools,  and  supplies, 
and  all  he  furnished  was  the  labor?"  He  an- 
swered: "Yes."  Under  the  ruling  in  the  preced- 
ing note,  this  evidence  of  the  plaintiff  strongly 
tended  to  establish  the  relationship  of  landlord 
and  cropper  between  himself  and  the  other  par- 
ty to  the  contract  The  fact  that  he  testified 
that  he  "rented"  the  land  to  the  other  party 
was  in  the  nature  of  a  conclusion  of  the  wit- 
ness, and  did  not,  in  view  of  the  rest  of  his 
evidence,  conclusively  show  that  the  relation 
of  landlord  and  tenant  existed  between  himself 
and  Davis.  The  facts  stated  in  his  testimony, 
that  he  furnished  the  land,  stock,  tools  and 
supplies  for  the  other  party  to  make  a  crop,  and 
that  the  latter  furnished  only  the  labor,  tended 
to  establish  the  relationship  of  landlord  and 
cropper. 

rnie  first  great  essential  in  the  interpretation 
of  a  contract,  whether  written  or  oral,  is  to 
arrive  at  what  was  the  real  intention  of  the 
parties.  It  is  not  every  contract  which  uses 
the  word  "rent,"  by  way  of  description  of  what 


»For  ether  easas  sm  sam*  topte  and  KBT-MrMBBR  m  aU  Key-NoiDbeiaA  Dlsasu  and  Indezai 


Digitized  by 


Coogle 


264 


93  SOUTHEASTESBN  ROPOBTEB 


(Ga. 


ia  to  be  paid  for  the  ase  of  property,  that  cre- 
ates, in  ue  case  of  real  estate,  the  relationship 
of  landlord  and  tenant  To  determine  what  the 
real  status  between  the  parties  is,  it  is  neces- 
sary to  look  behind  mere  technical  terms  used 
in  the  contract,  and  gather  from  the  entire  con- 
tract what  is  the  legal  relation  established  be- 
tween them.  Blitch  &  Newton  ▼.  Edwards,  96 
Ga.  606,  21  S.  E.  147 ;  Hays  t.  Jordan,  86  Ga. 
747,  748,  11  S.  K  833,  9  L.  R.  A.  378.  In  the 
Instant  case  the  meager  testimony  of  the  plain- 
tiff, contained  in  the  bill  of  exceptions,  as  to  the 
question  now  ander  consideration,  was  ambig- 
Qous  and  uncertain,  and  was  not  aufBcient  to 
establish  the  relationship  of  landlord  and  tenant. 
3.  NoNSDiT— Pbopeiett. 

Under  the  rulings  in  the  preceding  notes,  the 
court  erred  in  nonsuiting  the  action. 

Error  from  Superior  Court,  Gordon  Coun- 
ty; M.  C.  Tarrer,  Judge. 

Action  between  T.  H.  Klker  and  W.  A. 
Jones.  There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

Starr  &  Pascball,  of  Calhoun,  for  plain- 
tur  In  error.  F.  A.  Cantrell  and  A.  L.  Hen- 
son,  both  of  Calhoun,  for  defendant  in  er- 
ror. 

BROYLES,  P.  J.    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(20    Qa.     App.    6S8) 

CENTRAL  OF  GEORGIA  BY.  CO.  v.  CHEN- 
EY.    (No.  8406.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  26,  1917.) 

(SyUdbu*  ly  ths  Court.) 

New  Tbial  «=»68— Motion— Denial. 

The  motion  for  a  new  trial  was  based  on  the 
general  grounds  only.  The  verdict  was  authoris- 
ed by  evidence,  and  has  the  approval  of  the  trial 
judge,  and  it  was  not  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  between  the  Central  of  Georgia 
Railway  Company  and  E.  T.  Cheney.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

See,  also,  93  S.  B.  42. 

B.  D.  Jackson,  of  CarroUton,  for  plain- 
tiir  in  error.  Boyk^  &  Bobinson,  of  Carroll- 
ton,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADB,  C  J.,  and  GEOBGE,  J.,  concur. 


(20    Oa.     App.    873) 

SOUTHERN  BY.  CO.  v.  PITTS.    (No.  8602.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1917.) 

(Byllabua  ly  the  Cowrt.) 
Certiorabi    «=»7(K6)— Bbvikw   —   Pbksumf- 

TIONS. 
The  railway  company,  a  nonresident  corpo- 
ration, was  sued  in  a  justice's  court.    The  ver- 
dict was  for  tlie  plaintiff,  and  the  defendant  pre- 
sented its  petition  for  certiorari  to  the  judge  of 


the  superior  court.  The  certiorari  was  over- 
ruled, and  ezceptions  were  taken  by  the  defend- 
ant The  sole  contention  made  before  this 
court  is  that  the  justice's  court  had  no  juris- 
diction of  the  suit,  inasmuch  as  the  suit  sound- 
ed in  tort  and  the  cause  of  action  did  not  arise 
in  the  district  It  is  not  contended,  but,  on 
the  contrary,  is  tacitly  admitted,  that  the  coort 
had  jurisdiction  of  the  suit  if  considered  as  an 
action  on  the  contract.  The  plaintiff's  pleadings 
are  not  set  out  in  the  petition  for  certiorari, 
and  the  magistrate  did  not  incorporate  in  bii 
answer  or  send  up  the  summons  in  tlie  case. 
This  court  is  unable  to  say  that  the  action  was 
in  tort.  The  meager  references  in  the  petition 
for  certiorari  make  it  uncertain  whether  the 
suit  should  l>e  considered  as  sounding  in  tort  or 
in  contractj  and  after  verdict  this  court  will 
give  the  suit  such  construction  as  will  support 
the  verdict  The  judge  of  the  superior  court 
did  not  err  in  overruling  the  petition  for  certio- 
rari. 

Error  from  Superior  Ckwrt,  (rordon  Coun- 
ty;  M.  C  Tarver,  Judge. 

Action  by  Mn.  L,  B.  Pitts,  for  use,  etc, 
against  the  Southern  Ballway  Company,  be- 
gun In  Justice  court,  where  there  was  a  Judg- 
ment for  plaintiff.  Defendant's  petition  in 
the  superior  court  for  certiorari  was  de- 
nied, and  it  brings  error.    AflSrmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
and  F.  A.  Cantrell,  of  Calhoun,  for  plain- 
tiff in  error.  A.  L.  Henscm,  of  C!aUioun,  for 
defendant  in  error. 

GEOBGE,  J.    Judgment  affirmed. 

WADE,  C  J.,  and  LUKE,  J.,  concur. 

(20    Qa.    App.    673) 
SIMPSON  et  al.  v.  SCHAEFEB.    (No.  8652.) 
(Court  of  Appeals  of  Georgia,  Division  No.  t. 
July  26, 1917.) 

(ByUabu*  ly  the  Court.) 

1.  Motion  to  Dismss  Wart  of  Ebbob. 

The  motion  to  dismiss  the  writ  of  error  Is 
without  merit 

2.  Fbauds,  Statute  of  «=»85— Contbact. 

This  was  an  action  for  damages  for  breach 
of  contract  for  the  sale  and  delivery  of  220  bales 
of  cotton,  of  the  value  of  $13,000.  The  aUeged 
contract  rested  wholly  in  parol.  The  buyer  nei- 
ther accepted  nor  received  any  portion  of  the 
cotton,  and  neither  gave  earnest  money  to  bind 
tlie  bargain  nor  paid  any  part  of  the  purchase 
price.  There  was  nothing  to  take  the  contract 
out  of  the  statute  of  frauds.  Section  3222(7), 
Civ.  C!ode  1910;  Cason  v.  Cheely  &  Co.,  8  Ga. 
554;  Bowers  v.  Anderson,  49  Ga.  143.  The 
court  erred  in  overruling  the  motion  for  new 
trial 

Error  from  Superior  (Tourt,  St^hens  (>oim- 
ty;  J.  B.  Jon$8,  Judge. 

Action  between  E.  P..  Simpson  and  others 
and  E.  W.  Schaefer.  There  was  a  judgment 
for  the  latter,  and  tbe  former  bring  error. 
Reversed. 

Fermor  Barrett,  of  Toccoa,  for  plaintiffs 
In  error.  Davis  &  Davis,  of  Toccoa,  for  de- 
fendant in  error. 

GEOBGE,  J.    Judgment  reversed. 
WADE,  a  J.,  and  LUKE,  J.,  concur. 
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(10   Cm.    App.    (37) 

LOUISVILLE  ft  N.  R  CO.  ▼.  WATTS. 
(No.  8114.) 

(Court  of  Appeals  o<  Georgia,  Diviaion  Na  1. 
July  28,  1917.) 

(BvUabiu  iy  the  Court.) 
L  PiXADiRo  «=3l8,  63(2)— PrmnoH— Sum- 

CIENCT. 

Plaintiff  was  the  owner  of  four  bales  of  cot- 
tm,  stored  in  a  warehouse  near  the  right  of 
way  of  the  railway  company.  The  warehouse 
was  burned  and  the  cotton  destroyed.  The  sev- 
enth i>aragraph  of  the  petition  alleged  that  the 
warehoose,  together  with  plaintiffs  cotton,  was 
totally  destroyed  by  fire  on  the  16tb  day  of  No- 
Tember,  1916,  "between  4  and  10  o'clock,  p.  m." 
Qlie  dghth  paragraph  alleged  that  the  fire  orig- 
inated from,  and  was  caused  by,  live  sparks, 
dndws,  and  coals,  emitted  from  the  locomotive 
engines  of  the  defendant  company,  and  the  four 
socceeding  paragraphs  each  described  a  particu- 
lar engine,  and  alleged  that  the  fire  was  com- 
municated to  the  warehouse  by  each  of  the  en- 
gines described.  By  special  demurrer  the  de- 
fendant attacked  the  seventh  paragraph  of  the 
petition  because  it  failed  to  charge  specifically 
the  time  when  the  alleged  burning  occurred,  the 
eighth  paragraph  of  the  petition  because  it 
failed  to  allege  what  particular  engines  of  the 
defendant  caused  the  fire  and  merely  asserted  a 
conclusion,  the  ninth,  tenth,  eleventh,  and 
twelfth  paragraphs  of  the  petititHi  because  the 
engines  referred  to  in  each  of  said  paragraphs 
of  the  petition  were  not  distinctly  and  definite- 
ly identified  and  described.  There  were  ^ther 
grounds  of  special  demurrer,  ^e  defendant  did 
not  demnr  to  the  petition  upon  the  ground  that 
it  was  contradictory,  in  that  it  alleged,  in  one 
count,  the  destruction  of  plaintiff's  cotton  by 
sparks  emitted  from  four  separate  engines  of  the 
defendant  at  one  and  the  same  time.  Held,  that 
reasonable  certainty  is  all  that  can  be  required 
even  by  special  demurrer,  that  the  plaintiff  is 
not  required  to  set  out  his  whole  cause  of  action 
in  a  single  paragraph  of  his  petition,  that  a 
general  statement  in  a  particular  paragraph  is 
not  objectionable  if  particularized  in  suosequent 
paragraphs  of  the  petition,  and  that  each  of  the 
engines  referred  to  in  paragraphs  9,  10,  11,  and 
12  of  the  petition  was  described  with  sufficient 
certainty  to  withstand  a  special  demurrer. 
None  of  the  remaining  grounds  of  the  demurrer 
meritorious. 


2.  Tbiai.    «s»253(3)— IirsTBtrcnoKS— Pbesxit- 

TATIOR  OF  DKFXN8KS. 

One  of  the  main  contentions  of  the  defend- 
ant company  was  that  its  engines  did  not  set 
out  Uie  fire.  The  court  stated  the  contentions 
of  the  plaintiff,  but  nowhere  in  the  charge  called 
attention  to  this  defense,  insisted  upon  by  the 
defendant,  beyond  a  mere  general  reference  to 
the  plea  and  answer  filed  by  it.  The  failure  to 
submit  this  substantial  defense,  upon  which  the 
burden  of  the  case  rested,  will  require  a  revei^ 
sal,  especially  since  the  charge  of  the  court,  con- 
sidered as  a  whole,  authorized  a  verdict  for  the 
plaintdf  npcm  prima  facte  proof  of  the  burning 
by  the  defendant,  unless  it  showed  that  it  exer- 
cued  all  ordinary  and  reasonable  care  and  dili- 
gence in  the  equipment  and  management  of  its 
engines. 

Error  from  Snperlor  Coart,  Gordon  Ckmn- 
ty;  A.  W.  nte,  Judge. 

Action  by  W.  S.  Watts  against  the  Louis- 
ville ft  Nashville  Railroad  Company.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 


D.  W.  Blair,  of  Marietta,  O.  N.  Starr  and 
J.  G.  B.  Drwin,  Jr.,  both  of  Calbonn,  and 
Tye,  Peeples  &  Tye,  of  Atlanta,  for  plain- 
tiff in  error.  N.  A.  Morris,  J.  G.  Roberts,  and 
Geo.  D.  Anderson,  all  of  Marietta,  and  Joe 
M.  Lejag,  of  Calhoun,  for  defendant  in  error. 

GEORGE,  J.    Judgment  reversed. 

WADE,  OL  J.,  and  LUKES,  J.,  concur. 

"°°™°"       (20    Oa.    App.    66«) 

JACKSON  V.  MENTER  CO.    (No.  8366.) 

tConrt  ot  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1017.) 

(SylUibut  by  the  Court.) 
Pnmoir  ros  CEsnoBABi— Dbniai/— Pbopbi- 

■TT. 

The  judge  of  the  superior  court  should  have 
sustained  the  certiorari,  because  (a)  the  g«i- 
eral  demurrer  to  the  cause  of  action  should  have 
been  sustained;  (b)  the  evidence  demanded  a 
verdict  in  favor  of  the  defendant  in  the  trial 
court.  Mayer  v.  Southern  Express  Co.,  17  Ga. 
App.  744,  88  S.  E.  408. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  R  R.  Jackson,  Jr.,  and  the 
Menter  Company.  There  was  a  judgment 
for  the  latter,  and  tbe  former  brings  error. 
Reversed. 

Oober  &  Jackson,  of  Atlanta,  for  plaintiff 
In  error. 

LUKE,  J.    Judgment  reversed. 

WADB;  O.  J.,  and  GEORGE,  J.,  concur. 

'""^^      (20    Ga.    App.    6M) 
BRANDT  ▼.   KLEMENT.      (No.   8332.) 
(Coort  of  Appeals  of  Georgia,  Division  No.  1. 
July  26,  1017.) 

(SyOabu*  ly  the  Court.) 

1.  Bankbuttct    «=>426(1)  —  Dischabqb— Ef- 
fect. 

A  discharge  in  bankruptcy  does  not  relieve 
the  bankrupt  from  liability  upon  actions  for 
fraud,  or  for  obtaining  property  by  false  pre- 
tenses or  false  representations.  Atlanta  Skirt 
Mfic.  Ca  T.  Jacobs,  8  Ga.  App.  299,  68  S.  E. 
1077;  Orr  Shoe  Co.  v.  Upahaw  ft  Pawledge,  IS 
Ga.  App.  601,  79  S.  E.  362;  Moody  v.  Muscogee 
Mfg.  Co.,  134  Ga.  721,  68  S.  E.  604,  20  Ann. 
Cas.  301. 

2.  Petition  fob  OEarioEABi— Denial. 

Upon  the  petition  for  certiorari  and  the  an- 
swer of  the  magistrate,  the  court  did  not  err 
in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  between  W.  F.  Brandt  and  Annie 
Klement  There  was  a  judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Reynolds  ft  WUtman,  of  Atlanta,  for 
plaintiff  in  error.  Mark  Boldlng  and  Geo. 
T.  Nortben,  both  of  Atlanta,  for  defendant 
In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 
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(30    Oa.    App.    668) 

POSTAIj  TBLBORAPH-CABIjB  CO.  T.  J.  J. 

BABNES-FAIN  CO.     (No.  8331.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  L 

July  26,  1917.) 

(Syttabut  iy  the  Oovrt.) 

1.  Telkobaphs  and  Tki£PHonbs  «=967(5) — 
MEsaAOKS— Failurie  to  Dkuvkb. 

While  the  addressee  of  a  telegram  may  ane 
the  telegraph  company  in  tort,  and  recover  such 
damages  as  proximately  result  from  its  breach 
of  duty  to  serve  the  public  with,  due  care  (Stew- 
art Morehead  v.  Postal  TelegraphOable  Co., 
131  Ga.  81,  61  a  B.  1045,  18  ll  R.  A.  [N.  S.] 
692, 127  Am.  St.  Bep.  205),  such  addressee  can- 
not recover  such  damages  as  were  not  caused  by 
the  negligence  of  the  telegraph  company,  but 
resulted  from  the  voluntary  act  of  the  plaintiff 
in  complying  with  the  terms  of  a  proposal  or 
contract  which  he  was  under  no  legal  compul- 
sion to  perform.  Sparks  Milling  Co.  v.  West- 
em  Union  Telegraj^  COh  9  Ga.  App.  728,  72 
S.  £!.  179. 

2.  Pxnnoit  tob  Oebtiobabz— Denial. 

The  evidence  did  not  authorise  the  Judgment 
of  the  trial  court.  Therefore  the  superior  court 
erred  in  overruling  the  certiorari. 

Error  from  Superior  Coort,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  between  the  Postal  Telegraph-Cable 
Company  and  the  3.  J.  Barnes-Fain  Com- 
pany. There  was  a  Judgment  for  the  latter, 
and  the  former  brings  error.    Reversed. 

'  B.  W.  Crenshaw  a!nd  Anderson  &  Rountree, 
all  of  Atlanta,  for  plaintiff  in  error.  Moore 
■ic  Pomeroy,  of  Atlanta,  for  defendant  in  er^ 
lor. 

LUKE,  J.    Judgment  reversed. 

'    WADE,  C.  J.,  and  GEORGE,  J.,  concur. 


(20    Oa.    App.    64») 

MOTE  v.  BEDDICK.     (No.  8169.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  26,  1917.) 

(Syllabu*  ly  the  Court.) 

1.  DeUUBBEM— OvKRBtnjNO— Peopbmtt. 

The  court  did  not  err  in  overruling  the  gen- 
eral demurrer  to  the  plaintiff's  petition;  and 
there  is  no  such  merit  in  the  special  demurrers 
as  to  require  a  reversal,  in  the  interest  of  jus- 
tice, because  of  any  harm  to  the  defendant  on 
account  of  the  alleged  defects  pointed  out 
thereby. 

2.  Tbial    «=3211  — iNSTBUCnoNs  — Appuoa- 
BiLiTT  TO  Evidence. 

There  is  no  merit  in  the  ground  of  the  mo- 
tion for  a  new  trial  that  the  court  erred  in 
charging  section  5749  of  the  Civil  Code,  relat- 
ing to  the  presumption  arising  where  one  who 
has  evidence  in  his  power  to  repel  a  charge  or 
claim  against  him  fails  or  refuses  to  present  the 
same.  The  defendant  herself  witnessed  the  hap- 
pening, and  neither  she  nor  her  chauffeur,  who 
admittedly  was  in  charge  of  the  car  under  her 
direction,  and  who  was  present  at  the  trial,  was 
sworn  at  the  trial,  though  the  chauffeur  must 
have  been  in  a  x>osition  to  l^now  better  than  any 
other  person  exactly  what  was  done  by  him  to 
prevent  the  occurrence,  and  to  Itnow  the  rate 
of  speed  at  which  the  car  was  moving,  and  the 
proximate  cause  that  brought  about  the  injury 
to  the  plaintiff. 


8.  Municipal  Cobpobations  its>703(4),  706(6j 
—Trial  «=»29S(6)^Stbeet8  —  Injvkies  to 

Pebsons  Thebeon—Automobilks— Statute 

—"Highway"— iNSTBUCTioNS. 
The  provision  in  the  act  of  1910  (Acts  1910, 
p.  90;  Park's  Ann.  Pol.  Code,  {  828e)  that  any 
person  operating  an  automobile  on  any  of  the 
highways  of  this  state  shall,  "upon  approaching 
a  bridge,  dam,  hi^h  embankment,  sharp  curve, 
descent  or  croumg  of  interteoiing  highwaj/i 
[italics  ours],  and  railroad  crossings,"  riiall  so 
operate  the  same  as  that  he  may  "have  it  under 
control  and  operate  it  at  a  speed  not  greater 
than  six  miles  per  hour,"  is  applicable  to  the 
public  streets  of  a  municipality.  "The  'high- 
ways of  this  state  as  described  in  this  act'  in- 
clude all  public  roads,  streets,  alleys,  etc. ;  and 
•  *  *  the  provisions  of  section  5,  limiting  the 
speed  of  an  automobile  at  a  'crossing  of  inter- 
secting highways,'  would  apply  to  the  crossing 
of  intersecting  streets,  as  a  street  is,  by  the 
terms  of  the  act,  included  as  one  of  the  hirii- 
ways'  of  this  state."  Ware  v.  Lamar,  16  Ga. 
App.  560.  566,  86  S.  E.  824,  827;  Ware  v. 
Lamar,  18  Ga.  App.  673,  90  S.  E.  364. 

(a)  The  court  did  not  err  in  giving  in  charge 
to  the  jury  the  provision  of  the  act  of  1910  re- 
ferred to  above,  as  there  was  some  evidence 
that  the  defendant's  automobOe,  when  approach- 
ing the  intersection  of  another  street  with  the 
street  on  which  it  was  being  operated  was  mov- 
ing at  a  high  rate  of  speed,  greater  than  six 
miles  per  hour,  and  it  appear^l,  from  the  tea- 
timony,  that  the  child  was  struck  by  it  not 
far  from  the  intersection  of  these  streets,  and 
it  therefore  became  a  queati(»i  for  the  jury  to 
determine  whether  the  injury  resulted  from  the 
negligence  of  the  defendant  in  approadbing  the 
crossing  at  a  rate  of  speed  prohibited  by  law, 
notwithstanding  the  place  at  which  the  plain, 
tiff  was  injured  was  not  exactly  at  the  crossing. 
The  plaintiff  was  not  a  ttespaeaeT,  and  the  vari- 
ous decisions  of  the  Supreme  Court  and  of  this 
court  relating  to  injuries  inflicted  npon  persons 
trespassing  upon  a  railroad  track,  not  at,  but 
near,  crossings,   are  not  strictly  applicable. 

(b)  Besides,  the  court  instructed  the  jury  as 
follows:  "Although  you  may  briieve,  from  the 
evidence  in  this  case,  that  Mrs,  A.  C.  Moye 
crossed  the  intersecting  streets  at  the  time  and 
place  mentioned  in  piaintifPs  petition,  though 
you  may  l)eUeve  from  the  evidence  she  was  trav- 
eling at  a  rate  of  speed  higher  than  six  miles 
per  hour,  yet  unless  the  injury  complained  of, 
if  any,  resulted  from  the  fact  that  she  was 
going  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  or  unless  you  believe  that  her  failure 
to  check  the  speed  of  the  car  down  to  a  rate  of 
six  miles  per  hour,  unless  such  failure  to  check 
the  speed,  if  the  car  was  going  at  a  higher  rata 
of  speed  than  six  miles  per  hour,  in  some  way 
contributed  to  the  injury,  then  that  failure  could 
not  be  counted  against  her.  If  the  car  in 
which  she  was  traveling  was  going  at  a  higher 
rate  of  speed  than  six  miles  per  hour  at  the  time 
of  crossing  of  the  street,  if  that  caused  the  in- 
jury, or  in  any  way  contributed  to  the  injury 
then  she  would  be  responsible." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  'High- 
way.] 

4.  Denial  of  New  Trial— Pbopriett. 

There  is  no  merit  in  the  general  grounds  of 
the  motion  for  a  new  trial,  and  the  court  did  not 
err  in  overruling  the  motion. 

Error  from  Superior  Ck>urt,  Randolph 
County;  W.  C.  Worrill,  Judge. 

Action  by  Mary  Reddick,  by  next  friend, 
against  Mrs.  A.  C.  Moye.    There  was  a  judg^ 
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ment  for  plaintUT,  and  detendaot  brings  &> 
TOT.    Affirmed. 

Teom&ns  &  Wilkinson,  of  Dawson,  and  B. 
U  Moye  and  Jas.  W.  Harris,  both  of  Cuth- 
bert,  for  plalntifr  In  error.  Poute  &  Hofmay- 
er,  of  Albany,  and  M.  0.  Edwards,  of  Daw- 
son, for  defendant  In  error. 

WADB,  O.  J.     Jud«;inent  affirmed. 
GBOBGE  and  LUKB,  JJ.,  concur. 


(20  Oa.    App.    EM) 

SAVANNAH  it  N.  W.  RT.  v.  McOOX. 

(No.  7888.) 

(Ooort,  ot  Appeals  of  Georgia,  DiviBlon  No.  1. 

July  23,  1917.) 

(SvUabua  ly  the  Court.) 

1  Appeal  akd  Ebbos  «=>1097(4)  — •  Law  ot 

Case— Pktitio  n. 
When  this  case  was  formeriy  here  on  excep- 
tion to  the  overruling  of  the  general  demurrer  to 
the  plaintiff's  petition  (Savannah  &  Northwest- 
ern By.  V.  McCoy,  17  Ga.  App.  82,  86  S.  E; 
282),  it  was  held:  "Conceding  that  the  plaintiff 
had  knowl^ge  of  the  partial  obstruction  exist- 
ing on  or  near  tlie  track,  it  appears,  from  the 
allegations  in  the  petition,  that  the  injury  would 
not  have  resulted  but  for  the  intervening  neg- 
ligence of  his  coemploy6,  and  it  cannot  be  ju- 
dicially determined  on  the  facts  as  alleged  that 
the  failure  on  the  part  of  the  plaintiff  to  an- 
ticipate and  guard  against  that  n^ligenoe  would 
amount  to  such  a  want  of  ordinary  care  on 
his  part  as  to  preclnde  the  possibility  of  re- 
covery, but  the  question  was  properly  one  for  a 
jury." 

(a)  The  amended  petition  considered  in  the 
former  review  was  still  further  amended  by  the 
addition  of  allegations  amplifying  the  alleged 
negligence  on  the  part  of  the  plaintiff's  coem- 
ployi,  by  assigning  reasons  for  his  knowledge  as 
to  the  defects  in  the  track  of  the  railroad  compa- 
ny, which  caused  him  to  be  thrown  against  the 
plaintiff  and  produced  the  injuries  sued  for.  The 
previous  ruHi^,  therefore,  to  the  effect  that  the 
petition  set  forth  a  cause  of  action,  is  con- 
trolling, notwithstanding  the  additional  amend- 
ments thereto. 
2.  Master  and  Sbbvant  €=3291(9)— Insttwio- 

tioss— bubdbn  of  proof. 
There  is  no  merit  in  the  following  ground 
of  the  motion  for  a  new  trial:  "The  court  erred 
in  omitting  to  charge  the  jury  that  the  burden 
of  proof  was  on  the  plaintiff,  before  be  could 
establish  liability  for  injuries  alleged  to  have 
been  suffered  by  him  while  employed  by  the 
defendant,  to  show  by  evidence  that  the  alleged 
mjuries  resulted  in  whole  or  in  part  from  the 
negligence  of  the  defendant  earner,  its  agents 
or  employte;  the  case  being  determinable  by 
the  provisions  of  the  federal  employers'  liability 
act  (Act  April  22,  1908,  c.  149,  35  Stat.  65 
[U.  §7  Comp.  St.  1916,  a  8657-8665]),  rather 
than  by  the  state  law,  and  this  point  being 
bgisted  upon  by  defendant's  counsel  in  argu- 
ment, and  oral  request  being  made  by  defend- 
ant's counsel  in  his  argument  that  this  principle 
be  riven  in  charge  to  the  jury."  This  ground 
ot  the  motion  was  not  unreservedly  approved  by 
the  court,  but  the  court  made  the  following  cer- 
tificate in  connection  therewith:  "As  to  this 
pound,  the  court  recalls  no  oral  request  to 
charge.  The  evidence  having  developed  that  the 
case  was  controlled  by  the  federal  law,  counsel 
tor  defendant  started  to  cite  authority  to  the  ef- 
fect that  the  presumption  obtaining  in  a  case 
under  the  state  law  did  not  apply.     The  court 


thereupon  announced  to  oonnsel  that  the  au- 
thority need  not  be  read,  that  the  court  agreed 
that  the  presumption  law  did  not  apply,  and 
that  it  would  not  be  charged.  This  was  in  the 
hearing  of  the  jury."  The  court  instructed  the 
jury  as  follows:  "All  material  allegations  which 
are  denied,  or  which  the  defendant  says  it  can 
neither  admit  nor  deny  for  lack  of  sufficient  in- 
formation, must  be  established  by  proof.  You 
will  determine  who  should  prevail,  and  your  de- 
cision will  be  controlled  by  the  preponderance  of 
the  evidence."  This  instruction,  in  connection 
with  the  fact  that  no  reference  was  made  to 
the  existence  of  any  presumption  against  the 
defendant,  amounted  to  an  instruction  to  the 
jury  that  the  burden  of  proof  rested  upon  the 
plaintiff  to  establish  the  essential  allegations  in 
his  petition  by  a  preponderance  of  evidence  be- 
fore a  recovery  would  be  authorized. 

3.  Appeal  and  Ebrob  €=9l(X)5(2)— Bjcview— 
Verdict. 
All  the  remaining  grounds  of  the  motion  for 
a  new  trial  amount  merely  to  specific  objections 
to  the  sufficiency  of  the  proof  on  one  point  or 
another,  and  are  therefore  without  merit,  since 
there  was  some  testimony  to  support  the  ver- 
dict. The  evidence  for  the  plaintiff  is  somewhat 
weak  and  unsatisfactory,  but  the  jury  accepted 
it  as  the  truth  of  the  case,  and  the  learned 
trial  judge  who  beard  the  testimony  delivered 
from  the  stand  has  approved  the  verdict.  It  is 
unnecessary  to  say  that  this  court  has  no  inher- 
ent authority  to  set  aside  a  verdict  based  upon 
evidence  which,  if  credited  by  the  jury,  is  suffi- 
cient to  establish  the  necessary  averments  upon 
which  it  rests ;_  but,  in  view  of  the  narrow  line 
upon  which  this  case  proceeded  and  the  some- 
what unsatisfactory  character  of  the  evidence 
in  behalf  of  the  plaintiff  (as  it  appears  to  us 
from  an  inspection  of  the  record),  we  think  it 
proper  to  call  attention  again  to  the  restricted 
power  of  the  reviewing  court  under  such  dr* 
cumstances. 

Etror  from  City  Court  of  Savannab ;  Davia 
Freeman,  Judge. 

Action  by  J.  W.  McCoy  against  the  Savan- 
nah &  Northwestern  Railway.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Hitch  &  Denmark  and  John  O.  Kennedy, 
all  of  iSavannah,  for  plaintiff  in  error.  Oli- 
ver &  OliTer,  of  Savannah,  for  defendant  in 
error. 

WADE,  0.  J.    Judgment  affirmed. 

GEOBQE  and  IiUKE,  JJ.,  concur. 


(20    Oa.    App.    692) 
SKEI/rON  T.  CAIiLAWAX.    (No.  8458.) 

(Court  of  AppeAls  of  Georgia,  Division  No.  2. 
July  23,  1917.) 

(SvUabut  tv  the  Court.) 

1.  Tbial   €»=252(1)— Instbuctionb— Eefdbai. 

The  court  fully  and  fairly  submitted  to  the 
jury  all  the  issues  made  by  the  pleadings  and 
which  were  supported  by  the  testimony.  Error 
cannot  be  successfully  assigned  upon  the  court's 
failure  to  submit  to  the  jury  instructions  as  to 
defenses  which  are  so  wholly  unsupported  by 
the  testimony  as  to  demand  a  finding  against 
them. 

2.  Vebdici^Evidence. 

The  verdict  was  amply  supported  by  the  evi- 
dence. 
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Error  from  Superior  Court,  Henry  Ck>niity; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  between  Mrs.  S.  S.  Skelton  and  W. 
G.  Callaway,  administrator.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

Brown  &  Brown,  of  McDonough,  for  plaln- 
tur  in  error.  E.  J.  Beagan  and  E.  M.  Smith, 
both  of  McDonough,  for  defendant  in  error. 

BLOODWORTH,  3.     Judgment  affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(20   Oa.  App.   592) 

BROWN  V.  AARON.    (No.  8497.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
July  23,  1917.) 

(8vndbu$  ly  the  Court.) 

1.  Attestation  op  Mobtoaoes— Statute. 

A  mortgage  on  realty  must  be  attested  by 
two  witnesses,  one  of  whom  must  be  a  notary 
public,  or  justice  of  any  court  in  this  state,  or 
a  clerk  of  the  superior  court.  Civ.  Code  I9l0, 
S  S257. 

2.  Venoob  and  Ptjbchaseb  9=9231(6)  —  Rec- 
oBDATioN  or  Deeds— Notice. 

'*  Although  a  mortgage  on  realty  may  have 
been  properly  attested  by  two  witnesses,  yet 
where  it  is  so  imperfectly  recorded  as  to  show 
attestation  by  one  witness  only,  such  record  is 
no  record  and  is  no  notice  to  third  persons  with- 
out notice.  Civ.  Code  1910,  |  3262;  Shepherd 
V.  Burkhalter,  IS  Ga.  443,  58  Am.  Dec.  523; 
Smith  V.  Jordan,  25  Ga.  687 ;  Gardner  v.  Gran- 
niss,  57  Ga.  539;  Andrews  v.  Mathews,  69  Ga. 
467;  Donalson  v.  Thomason,  137  Ga.  848,  74 
S.  E.  762. 

3.  Vendob  and  Pttbchasee  «=»231(7)— Notice 
— mortoaoes. 

Since  the  passage  of  the  act  of  1889  (Acts 
1889,  p.  106),  now  embodied  in  Civil  Code  1910, 
§  3320,  the  filing  for  record  of  a  mortgage  which 
on  its  face  is  entitled  to  be  recorded  is  notice  to 
all  third  persons  without  notice,  although  the 
mortgage  may  be  afterwards  so  defectively  re- 
corded that  the  actual  record  is  no  snch  no- 
tice. In  such  a  case  the  filing  for  record  is  suffi- 
cient notice  to  all  third  persons  without  notice. 
Durrence  v.  Northern  National  Bank,  117  Ga. 
385,  43  S.  E.  726;  Greenfield  v.  Stout,  122  Ga. 
303,  50  S.  B.  Ill :  Wadley  Lumber  Co,  v.  Lott, 
130  Ga.  135, 141,  60  S.  E.  836;  Blakely  Artesian 
Ice  Co.  V.  Clarke,  13  Ga.  App.  574,  578,  79  S. 
B.  526(4). 

4.  Vendob  and  Pubchaseb  «s»231(7)— Notice 
—Records— Cancellation. 

Where  a  mortgage  entitled  to  record  is  duly 
filed  for  record,  and  where  it  afterwards  is  so 
defectively  recorded  that  the  record  is  no  notice 
to  innocent  third  persons,  the  filing  for  record 
is  the  only  notice  binding  on  such  persons,  and 
the  actual  record  of  the  mortgage,  in  the  mort- 
gage book  of  the  clerk  of  the  superior  court, 
is  no  such  notice,  and  is  a  mere  nullity.  This 
being  true,  it  follows  that  a  certified  copy  of 
such  defective  mortgage  record,  with  entries 
thereon  tending  to  show  a  cancellation  of  the 
mortgage,  offered  in  a  case  for  the  purpose  of 
showing  that  the  mortgage  record's  power  of 
notice  to  third  persons  had  been  destroyed,  is  of 
no  probative  value  whatever,  since  the  defective 
record  never  possessed  any  such  power  of  notice. 
Under  such  circumstances,  the  certified  copy  of 
such  record  should  be  excluded  from  the  evi- 
dence. 


5.  Vendob  and  Pukcraseb  •s>246— Notice— 
Dibection  of  Vebdict. 
This  was  a  contest  between  three  mortgages 
of  different  dates,  covering  the  same  realty.  The 
plaintiff  introduced  in  evidence  his  mortgage, 
which  showed  that  it  had  been  properly  attested 
by  two  witnesses,  one  of  whom  was  a  notary 
public,  and  that  it  had  been  duly  and  properly 
filed  for  record.  The  execution  and  filing  for  rec- 
ord of  this  mortgage  antedated  the  execution  of 
the  other  two  mortgages.  There  were  no  entries 
upon  this  mortgage  showing  that  it  had  ever 
been  satisfied  or  canceled.  The  only  evidence 
offered  by  the  defendant  was  a  certified  copy  of 
the  record  of  this  mortgage,  with  certain  entries 
thereon  tending  to  show  a  cancellation  of  the 
mortgage.  This  certified  copy  showed  that  the 
mortgage  had  been  defectively  recorded,  in  that 
the  record  showed  that  the  mortgage  had  beea 
attested  by  one  witness  only.  The  court  proper- 
ly held  this  certified  copy  had  no  evidentiary 
value  and  was  inadmissible  as  evidence.  After 
this  certified  copy  had  been  excluded  &om  the 
evidence,  the  defendant  offering  no  further  evi- 
deuce,  the  court  did  not  err  in  directing  a  ver- 
dict in  favor  of  the  plaintiff. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty ;   H.'  C.  Hammond,  Judge. 

Action  between  H.  D.  Brown,  administra- 
tor, and  T.  £.  Aaron.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Saffold  &  Jordan,  of  Swainsboro,  and  Jas. 
K.  Hlnes,  of  Atlanta,  for  plaintiff  in  error. 
R.  P.  Jones,  of  Savannah,  and  G.  W.  Lank- 
ford,  of  Lyons,  for  defendant  In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

.(20  Oa.  App.   599) 
HAYNIE  V.  CENTRAL  OP  GEOROLA  RX. 

CO.  (No.  7907.) 
(Court  of  Appeals  of  Georgia,  Division  No.  L 

July  25,  1917.) 

(SvllaluM  by  the  Court.) 
1.  Cabbierb  9=3314(1),  347(4)— Cabriaoe  of 
Passengers— Action— Petition. 
Where,  in  a  suit  against  a  railway  company 
for  damages  on  account  of  personal  mjuries,  it 
was  alleged  that  the  plaintiff,  after  having  pur- 
chased from  the  defendant  a  ticket  for  trans- 
portation as  a  passenger  on  a  certain  train  of 
the  defendant  from  a  named  station,  boarded 
the  train  safely  by  placing  his  left  foot  on  the 
bottom  step  of  the  smoking  car  as  it  was  moving 
slowly  from  the  station  building  at  a  rate  of 
speed  not  exceeding  three  miles  an  hour,  and  at 
a  distance  of  about  ten  yards  from  where  the 
rear  end  of  the  car  had  stopped  to  discharge  and 
receive  passengers,  and  that,  as  he  was  in  the 
act  of  placing  his  right  foot  on  the  second  step 
of  the  car,  ue  train,  without  any  warning  or 
notice,  gave  a  sudden,  violent,  unusual,  and  un- 
necessary jerk,  which  threw  him  from  the  train 
and  caused  the  injuries  complained  of,  and  that 
"the  agents  of  said  railroad,  in  charge  of  said 
train,  saw  petitioner  as  he  was  approaching  said 
train  to  board  the  same,  and  while  he  was  m  the 
act  of  boarding  the  same,"  the  petition  set  forth 
a  cause  of  action  and  was  sufficient  as  against  a 
general  demurrer.  Whether,  under  the  circum- 
stances stated  in  the  petition,  the  conduct  of  the 
plaintiff  in  attempting  to  go  upon  the  moving 
train  was  such  negligence  as  shonld  preclude  a 
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recovery  la  a  question  for  a  jury.  Saber  v.  Ga. 
Carolina  &  Northern  By.  Co.,  96  6a.  42,  23  S. 
B.  387 ;  ■Southern  Ry.  Co.  v.  Nichols,  136  Ga. 
11,  68  S.  EL  78W5) ;  Central  Ry.  Co.  v.  McKln- 
ney,  118  Ga.  537,  45  S.  El  430;  Coursey  t. 
Southern  Ry.  Co„  113  Ga.  297.  38  S.  B.  866 ; 
Southern  Ry.  Co.  v.  Parham,  10  Ga.  App.  631, 
73  S.  R  763 ;  Chisholm  t.  Atlantic  Coast  Line  R. 
Co.,  14  Ga.  App.  166.  80  S.  B.  528.  The  omis- 
sion of  the  names  ot  the  railroad  company's 
agents  "in  charge  of  said  train"  did  not  render 
the  petition  subject  to  special  demurrer,  the 
train  itself  being  identified  by  number  and  far- 
ther description,  and  the  time  and  place  at 
■K-hich  the  plaintiff  attempted  to  board  it  being 
specified.  Atianta  Ice  &  Coal  Co.  v.  Reeves, 
136  Ga.  294,  71  S.  E.  421,  86  L.  R.  A.  (N.  S.) 
1112(3):  Pierce  v.  S.  A.  L.  Ry.,  122  Ga.  664, 
50  S.  E.  468(2) ;  A.  C.  L.  R.  Co.  v.  Burroughs, 
92  S.  E.  1010. 
2.  I>EMrrBBKK— StrsTAimRO. 

The  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  petition. 

Error  from  City  Court  of  Newnan;  W.  A. 
Post;  Judge. 

Action  by  A.  H.  Haynle  against  the  Central 
of  Georgia  Rallvray  Company.  There  was  a 
jndgmMit  for  defendant,  and  .plaintiff  brings 
error.    Reversed. 

A.  H.  Freeman,  of  Newnan,  for  plalntUT  In 
error.  Cleveland  &  Goodrich,  of  Griffln,  and 
A  Sidney  Camp,  of  Newnan,  for  defendant 
to  error. 

LUKE,  J.    Judgment  reversed. 

WADE.  0.  J.,  and  GEORGE,  J.,  concur. 


<20    Oa.    App.    601) 

CITY    OF  ATLANTA  v.  QOLCOMB.     (No. 

8259.) 

((Mart  of  Appeals  of  Georgia,  Division  No.  1. 

July  25,  1917.) 

(SyUaiiu  hy  the  Court.) 

L  Notice  to  Municipalities— Sufficiency. 
The  notice  to  the  dty  was  sufficient  to  put 
the  city  on  notice  of  the  claim  of  the  alleged 
damages. 

2.  MUNICIPAI,  COBPOBATIONS  «=831(2)— SuB- 

FACE    Wate»— Drains— Liability  fob  In- 

JCBIES. 

If,  by  a  city's  construction  of  drains  in  a 
negligent  manner,  surface  water  from  the 
streets  and  adjacent  property  is  cast  upon  an 
adjoining  lot  and  is  caused  to  pond  thereon,  or  if 
by  negligent  construction  or  maintenance  of  such 
drains  there  be  thrown  upon  such  lot  surface 
water  polluted  by  filth  and  laden  with  noxious 
odors,  the  owner  of  the  lot  may  recover  the  dam- 
ages sustained  in  consequence  thereof.  Mayor, 
etc,  of  Brunswick  v.  Tucker,  103  Ga.  234,  29 
S.  K  701,  68  Am.  St.  Rep.  92 ;  Holmes  v.  At- 
lanta, 118  Ga.  961,  39  S.  B.  458;  Langley  v. 
Angusta,  118  Ga.  591,  45  S.  E.  486,  98  Am.  St. 
Bep.  133. 

3.  MT7NICIFAI.  (3oBPOBATioif a  4e»846(7)— Dajc- 

A6ES— DOUBIX  DaICAOEB. 

An  owner  of  realty,  suing  a  dty  for  dam- 
ages, cannot  recover,  for  damages  to  the  free- 
hM,  the  value  of  earth  washed  away  by  negli- 
gently maintained  drainage,  and  also  recover  the 
differmce  between  the  market  value  of  the  lot 
before  the  earth  was  washed  away  and  its  value 
tfterwatd.  Citv  of  AtlanU  v.  Swiney,  93  8.  E. 
24.  dedded  at  tnis  term. 


4.  Petition — Deuubbeb. 

The  petition  as  amended  was  not  subject  to  the 
general  demurrer,  nor  to  the  spedal  demurrers 
that  were  overruled. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  R.  R.  Holcomb  against  the  City 
of  Atlanta.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afilrmed. 

J.  Ia  Mayson  and  Saml.  D.  Hewlett,  both 
of  Atlanta,  for  plaintiff  in  error.  Dorsey, 
Shelton  &  Dorsey  and  R.  Low  Reynolds,  all 
of  Atlanta,  for  defendant  in  error. 

LUKE,  3.    Judgment  affirmed. 

WADBk  C.  X,  and  GEORGE,  J.,  concur. 


(20    Ga.    App.    601) 

DISTRICT  GRAND  LODGE  NO.  18.  GRAND 

UNITED  ORDER  OF  ODD  FELLOWS,  v. 

WEBB.    (No.  8273.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  25,  1917.) 

(SylXahu*  hy  the  Court.) 

1.  Cbbtiobabi     «s942(7)—PBTiTTbN— Dismis- 
sal. 

The  motion  to  dismiss  the  bill  of  ezceptioni 
is  overruled,  as  the  substance  ot  the  plea  in 
abatement  is  sufScientiy  set  forth  in  the  peti- 
tion for  certiorari,  so  that  the  issues  raised 
thereby  are  presented  for  consideration. 

2.  Inbubance  €=s>805(l)— Featebnal  Insub- 
ance— Waiver  of  Requikemkntb. 

There  was  suffident  evidence  to  support  the 
finding  of  the  judge,  who  tried  the  case  without 
the  intervention  of  a  jury,  against  the  plea  in 
abatement,  upon  the  theory  that  the  defendant, 
by  an  absolute  and  unconditional  denial  of  lia- 
bility, had  waived  the  requirement,  in  the  policy 
sued  on,  that  the  plaintiff  must  first  pursue  her 
remedy  in  the  courts  of  the  order. 

3.  Fbatebnal     Insubance— Actions— Find- 

INO. 

There  was  evidence  to  support  the  finding  of 
the  trial  judge  (Supreme  Circle  of  Benevolence 
V.  Beall.  18  Ga.  App.  425,  80  S.  B.  630) ;  and 
there  is  no  substantial  merit,  under  the  facts  of 
this  case,  in  the  exceptions  to  the  admission  of 
testimony. 

4.  OVEBBULINa  OF  Cebtiobabi. 

The  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 

Error  from  Superior  •  Court,  Pulton  Coun 
ty;  G.  L.  Bell,  Judge. 

Action  between  the  District  Grand  Lodge 
No.  18,  Grand  United  Order  of  Odd  Fellows 
of  America,  Jurisdiction  of  Georgia,  and  El- 
la Webb.  Tbere  was  a  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

O.  P.  Goree,  of  Atlanta,  for  plaintiff  In  er- 
ror. Wm.  F.  Buchanan  and  J.  Ralpb  Mc- 
Clelland, both  of  Atlanta,  for  defendant  In 
error. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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(20    Oa.    App.    «04) 

STRICTKIAND  T.  JEI^S.    (No.  8357.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  25,  1917.) 

(BvOalmi  by  the  Court.) 

New  Tbiai.  <8=»70— Motion— Deniax. 

This  case  has  been  before  this  court  hereto- 
fore, and  is  reported  in  18  6a.  App.  88,  88  S.  E. 
906.  It  was  then  held  that  the  petition  set  out 
a  good  cause  of  action.  The  jury  were  authoriz- 
ed, to  find,  from  the  evidence,  that  the  plaintiff 
Itad  proved  the  case  as  laid;  and,  there  being  no 
error  of  law,  and  the  verdict  having  the  approv- 
al of  the  trial  judge,  the  judgment  overruling 
the  motion  for  a  new  trial  is  not  erroneous. 

Error  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge. 

Action  between  A.  J.  Strickland  and  O.  K. 
Jelks,  for  use,  etc.  There  was  a  Judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

Denmark  &  Griffin,  of  Valdosta,  for  plain- 
tUt  In  error.  E,  K.  Wilcox,  of  Valdosta,  for 
defendant  in  error. 

LUKHl,  J.     Judgment  affirmed. 

WADE,  d  J.,  and  GEORGE,  J.  concur. 


(20    Oa.    App.    618) 

ABDAT.T.AH  t.  STATE.    (No.  8746.) 

(Court  of  App«aia  of  Georgia,  Divisitn  Na  1. 

July  25,  1917.) 

(SyUaliu  ly  th«  Court.} 

1.  Criminai.   Law   «=>532  —  Tbiai.  —  Con- 
vicfnoN. 

The  evidence,  though  circumstantial,  was 
sufficient  to  establish  the  corpus  delicti  (West- 
brook  v.  State,  91  Ga.  11,  16  S.  B.  100;  Allen 
V.  State,  91  Ga.  189,  16  S.  El  980;  Dixon  v. 
State,  11  Ga.  App.  367,  75  S.  El  266;  Rice  y. 
State,  16  Ga.  App.  128,  84  S.  E.  609;  Wade  v. 
State,  16  Ga.  App.  163,  84  S.  E.  593),  and 
showed  a  motive  on  the  part  of  the  defendant  to 
commit  the  crime  of  arson,  and  was  sufficient  to 
connect  him  therewith  and  to  exclude  every  rea- 
sonable hypothesis  save  that  of  bis  guilt. 

2.  Cwminal   Law  «=»1156(3)— New  Tbiai^ 
Newlt  Dibcovkbeo  Evidence. 

The  discretion  of  a  trial  judge  in  refusing  a 
new  trial  on  the  ground  of  newly  discovered  evi- 
dence will  not  be  controlled  unless  manifestly 
abused.  Tilley  v.  Cox,  119  Ga.  807,  872,  47  S. 
E.  219.  Where  a  motion  for  a  new  trial  is  based 
upon  alleged  newly  discovered  evidence,  and  af- 
fidavits are  introduced  disputing  this  ground  of 
the  motion,  "the  trial  judge  is  the  trior  of  the 
facts,  and  it  is  his  province  to  determine  the 
credibility  of  the  conflicting  facts  and  contra- 
dictory witnesses.  A  reviewing  court  will  not 
in  any  such  case  control  his  discretion  as  to  the 
comparative  credibility  of  the  witnesses  who 
testified  in  support  of  the  motion  and  those  wbo 
swore  to  the  contrary."  Fouraker  v.  State,  4 
Ga.  App.  692,  62  S.  E.  116.  See,  also,  Hayes  t. 
State.  16  Ga.  App.  334,  85  S.  B.  253. 
8.  (Tannif  Ai,  Law  «=s>1160— Apfkai<— Contio- 

TION. 

There  being  some  evidence  to  support  the 
Terdict.  which  has  the  approval  of  the  trial 
judge,  this  court  is  without  power  to  set  the  ver- 
dict aside. 

Error  from  Superior  Court,  Elmanuel  Coun- 
ty;  R.  N.  Hardeman,  Judge. 


S.  J.  Abdallab  was  convicted  of  crime,  and 
he  brings  error.    Affirmed- 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  W.  F.  Grey,  SoL  Gen.,  of 
Swalnsboro,  foi>  tbe  Stata 

WADE,  0.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20    Oa.    App.  617) 

WALLACE  V.  W.  W,  KIMBALL  (X). 

(No.  8658.) 

(Court  of  Appeals  of  Georgia,  DivisitHi  N&  L 

July  26,  1917.) 

(8vUalu3  by  the  Court.) 

Masteb  and  Sebvant  «=9l90(3),  259(1)  - 
Injubies  to  Sebvaitt— Fkixow  Sebvaktb 
— Demubbbb. 
If  it  be  conceded  that  the  defendant's  fore- 
man in  charge  of  its  packing  and  shipping  de- 
partment was,  under  the  allegations  of  tbe  peti- 
tion, the  vice  principal  of  the  defendant  master, 
yet,  the  further  allegations  of  the  petition  dis- 
closing that  the  foreman  was  a  mere  fellow  serv- 
ant of  the  defendant  as  to  tlie  negligence  on  bit 
part  which  brought  about  the  injury,  the  peti- 
tion was  properly  dismissed  upon  general  demur- 
rer. While  engaged  in  doing  a  servant's  work 
or  engaged  solely  in  executing  the  ordinary  de- 
tails of  labor  in  connection  with  another  serv- 
ant, the  foreman,  who  in  other  respects  standi 
in  the  place  of  the  master,  is  neveruieless  a  fel- 
low servant ;  and,  except  in  the  case  of  railroad 
companies,  the  master  is  not  liable  for  his  neg- 
ligence as  such.  Studevant  v.  Blue  Springs 
Lumber  Co.,  16  Ga.  App.  668.  86  S.  B.  977(3), 
and  cases  there  dted. 

Error  from  S^perior  Court,  Fulton  Oomh 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  John  Wallace  against  the  W. 
W.  Kimball  Company.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Frank  L.  Neufvllle  and  Edward  L.  Neuf- 
vllle,  both  of  Atlanta,  for  plaintiff  in  error. 
Wm.  E.  Amaud,  of  Atlanta,  for  defendant  in 
error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  a  J.,  and  LUKE,  J.,  ccmcur. 


(20   Ga.  App.  SU) 

WESTERN  4  A.  R.  CO.  t.  BARNBOTP. 

(No.  8639.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1> 

July  25,  1917J 

(Syllabu*  hy  the  Court.) 

1.   RAII.BOADB    «=»465— FlBEB— LlABILITT. 

There  was  evidence  warranting  a  finding 
that  the  depot  of  the  defendant  was  set  on  fiie 
by  sparks  emitted  from  the  defendant's  locomo- 
tive, and  that  the  fire  was  commnnicated  from 
the  depot  to  the  plaintiffs  millhouse  near  the 
depot,  and  that  tiie  defendant  was  guUty  of 
negligence  in  the  manner  in  which  the  engine 
was  equipped  and  managed  at  the  time  the  fire 
was  thus  communicated  to  the  houses.  (Central 
of  Ga.  Ry.  Co.  v.  Trammell  &  McCowan,  114 
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Ga.  S12,  40  S.  B.  2SB(1,2);   Sonfbern  R^.  Co. 

T.  WiUiams,  113  Ga.  33S,  38  S.  E.  744. 

2.  New  Tbiai.  *=»71— Vbkdiot— Corfuotino 

Etideitce. 

'  The  evidence  was  in  sharp  conflict  up<»  all 
the  Issues  in  the  case,  and  the  preponderance  of 
it  seems  to  be  in  favor  of  the  contentions  of 
the  defendant,  but  the  issues  were  for  the  jury, 
and  there  was  evidence  to  authorize  their  ver- 
dict. The  oonrt  did  not  err  in  overruling  the 
motion  for  new  trial,  based  upon  the  general 
grounds  onljr. 

Error  from  Superior  Court,  Gordon  County; 
A.  W.  Bite,  Judge. 

Action  between  S.  M.  Baniett  and  the 
Western  &  Atlantic  Railroad  Company. 
There  was  a  Judgment  for  the  latter  and  the 
former  brings  error.   AfBrmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  Neel  & 
Neel,  of  Cartersvllle,  Starr  &  Paschall,  of 
Calhoun,  and  Maddox,  McCamy  ft  Shumate, 
of  Dalton,  for  plaintiff  in  ^rror.  W.  C.  Max- 
tin  and  W.  ID.  Mann,  both  of  Dalton,  and  J. 
O.  B.  Erwln,  Jr.,  of  Calhoun,  for  defendant 
In  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LtTKE,  J.,  concur. 

(20   Qa.   App.  US} 

WHITLOCK  &  OUTMAN  v.  FULLER 

HOSIERY  MILLS.     (No;  8516.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

July  25,  1917.) 

(Syllabut  ly  the  Court.) 

OOHTINTTANCB  «=326(12)—DENIAi— RIGHT. 

In  the  absence  of  any  sufficient  legal  excuse 
for  the  failnro  on  the  part  of  counsel  for  the 
plaintiffs  to  send  off,  for  execution  in  the  city 
of  New  York,  under  an  agreement  between  conn- 
■el,  the  interrogatories  by  which  it  was  expected 
to  establish  the  claim  set  up  in  the  plaintiffs' 
petition,  until  within  a  perod  of  "about  two 
weeks"  before  the  term  of  the  court  at  which 
tho  case  in  which  they  were  to  be  used  was  set 
for  trial,  this  court  cannot  say  that  the  trial 
court  abused  its  discretion  in  refusing  to  con- 
tinue the  case  because  the  interrogatories  had 
not  been  returned,  notwithstanding -it  was  the 
first  trial  term.  The  party  seeking  a  continu- 
ance for  nonreturn  of  interrogatories,  even 
where  a  commission  is  regularly  issued,  "must 
■how  due  diligence  in  suing  out  and  having  the 
same  executed."  Civ.  Code  1910,  i  5722.  No 
abose  of  discretion  appearing  on  the  part  of 
the  trial  judge,  the  judgment  of  the  lower  court 
is  affirmed. 

Error  from  City  Court  of  CarroUton ;  Jas. 
Beall,  Judge. 

Action  between  Whltlock  &  Gutman  and 
the  Fuller  Hosiery  Mills.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Buford  Boykln,  of  CarroUton,  for  plaintiff 
In  error.  O.  E.  Roop,  of  CarroUton,  and  J. 
M.  Moore,  of  Villa  Rica,  for  defendant  In 
error. 

WADE,  C.  J.    Affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20  Qa.  App.  606) 
ATLANTIC   COAST   LINE  R.   CO.   v.   AN- 
DREWS.   (No.  8499.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1, 
July  25,  1617.) 

(Syllaliu  ly  the  Court.) 

1.  Cakbiebs  iS=»348(7)— Tbiai,  <8=s>296(4,  5)— 
AonoNEH-lMSTBUOTiONS— Cube  or  Ebbob. 
On  the  trial  of  an  action  for  damages  on 
account  of  injuries  alleged  to  have  been  sustain- 
ed b^  a  passenger  in  attempting  to  ali^t  from 
a  railroad  train  that  had  not  stopped  at  tho  des- 
tination of  the  passenger  a  sufficient  length  of 
time  for  the  passenger  to  alight  from  the  train, 
it  was  error  for  the  oonrt  to  charge  the  jury  as 
follows:  "In  the  event  you  find  that  this  plain- 
tiff left  the  train  without  sufficient  excuse  for 
leaving  it  while  in  motion,  and  that  she  was 
warned  not  to  do  so,  and  that  her  leaving  the 
train  was  without  justification  upon  her  part, 
she  would  not  be  entitled  to  recover.  It  is  a 
question  for  you,  gentiemen  of  the  jury,  to 
say,  it  you  find  that  she  did  leave  the  train 
while  in  motion,  whether  she  was  justified  in 
doing  so."  The  question  to  be  determined,  as 
to  the  conduct  of  tho  passenger,  was  whether 
she  was  exercising  ordinary  care,  and  not 
whether  she  had  sufficient  excuse  or  was  with- 
out justification  in  leaving  the  train.  This 
instruction  is  not  rendered  harmless  by '  the 
court's  having  in  other  parts  of  the  charge  given 
the  law  correctiy.  The  jury  were  left  to  decide 
between  the  conflicts  in  the  charge  and  to  ap- 
ply such  portions  of  the  antagonistic  charge  aa 
most  impressed  them.  Juries  must  take  the 
whole  charge  as  the  law,  and  it  is  not  for  them 
to  select  as  between  antagonistic  charges  with- 
out being  instructed  so  to  do  by  the  judge. 
Savannah,  EHorida  &  Western  Railway  Co.  v. 
Hatcher,  118  Ga.  273,  45  S.  E.  239;  Savannah 
Electric  Oo.  V.  McClelland,  128  Ga.  87,  67  S. 
E.91. 
2:  MoTioiT  TOR  New  TBiAir-OvERBxruRo. 

The  other  errors  assigned  are  not  likely  to 
recur  on  another  trial,  and  it  is  not  necessary 
to  make  any  ruling  thereon.  The  court  erred 
in  overruling  the  motion  for  a  new  trial. 

Error  from  City  Oonrt  of  JeeiQ>;  D.  M. 
Clark,  Judge. 

Action  by  J.  M.  Andrews  against  the  At- 
lantic Coast  Line  Railroad  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Bennet,  Twltty  &  Reese,  of  Brunswick,  and 
J.  W.  Poppell  and  R.  Ia  Bennett,  both  of 
Jesup,  for  plaintiff  In  error.  Parks  &  Reed, 
of  Waycross,  and  Jaa.  R.  Thomas,  of  Jesup, 
for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


>  (20    Oh.    App.    620} 

BOYD  CO.  T.  DAVIS.     (No.  86630 

(Court  of  Api>eal8  of  Georgia,  Division  No,  2. 

July  25,  1917.) 

(Syllalui  ly  the  Court.) 

1.    APPEAI,   AND    EBSOB   «=>1052(5)— EVIDENCE 

®s»142(5)  —  Habmless  Ebbob  —  Vai.uk  or 

Sbbvices. 
This  was  a  suit  by  an  auctioneer,  who  hap- 
pened to  be  also  the  sheriff  of  his  county,  for 
the  recovery  of  commissions  for  conducting  a 
sale  of  property.    He  conducted  the  sale  as  a 
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private  individnBl  and  not  in  bis  official  capacity 
of  sheriff.  Altiiough  the  petition  was  not  spe- 
cifically divided  into  counts,  tlie  pleader  evi- 
dently intended  it  to  contain  two  counts.  The 
first  one  was  based  on  an  alleged  express  con- 
tract for  specific  commissions,  and  the  second 
was  based  on  a  quantum  meruit  for  the  rea- 
sonable worth  of  his  services.  A  verdict  for 
$330  and  interest  was  returned  for  the  plain  tiff. 
Upon  the  trial,  while  the  plaintiff  was  being  ex- 
amined as  a  witness,  and  while  testifying  as 
to  the  reasonable  worth  of  the  aervicea  sued 
for,  the  court  allowed  him  to  testify,  over  time- 
ly and  appropriate  objections  from  the  defend- 
ant, as  to  what  comndssions  a  sheriff  received 
for  selling  property;  and,  in  overruling  the 
objections  to  this  evidence,  the  judge  remarked: 
"That  might  illustrate  the  yalae  of  his  serv- 
ices." What  a  sheriff  receives  for  his  official 
aervioea  in  selling  property  furnishes  no  light 
aa  to  what  would  be  a  reasonable  price  for  the 
services  of  a  private  auctioneer.  The  fees  of 
a  sheriff  are  fixed  by  law  and  are  emoluments 
of  his  office,  and  do  not  purport  to  measure 
merely  the  reasonable  value  of  the  services  ren- 
dered by  him.  When  he  conducts  an  official 
sale  he  lias  many  other  duties  connected  there- 
with ttiat  are  not  imposed  upon  a  private  auc- 
tioneer. He  may  become  liable  aa  a  trespasser 
for  an  illegal  levy  and  sale,  and  he  is  required 
to  pat  the  purchaser  in  possession  of  the  prop- 
erty, and  to  see  to  it  that  the  fund  derived  from 
the  sale  of  ttie  property  is  properly  applied.  It 
is  clear  therefore  that  the  amount  of  his  fees  as 
sheriff  for  selling  property  furnishes  no  criterion 
whatever  to  measure  the  value  of  reasonable 
compensation  for  a  private  -  auctioneer.  This 
ruling  of  the  trial  judge  therefore  was  harm- 
ful error,  and  requires  a  reversal  of  the  judg- 
ment overruling  the  motion  for  a  new  trial; 
it  not  appearing  under  which  count  the  verdict 
was  returned. 

2.   ASSIONMENTS   OF   EbBOB— REVIEW. 

It  is  unnecessary  to  consider  the  other  al- 
leged errors,  since  it  is  not  probable  that  they 
will  recur  upon  the  next  trial  of  the  case.  Like- 
wise, the  question  as  to  the  sufficiency  of  the 
evidence  to  support  the  verdict  is  not  passed 
upon. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;   E.  E.  Cox,  Judge. 

Action  by  L.  H.  Davis  against  the  Boyd 
Company.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

C.  J.  Taylor,  of  Morgan,  and  Pope  &  Ben- 
net,  of  Albany,  for  plaintiff  In  error.  B.  W. 
Fortson,  of  Arlington,  for  defendant  In  error. 

BROYLE)S,  P.  J.    Judgment  reversed. 

•  JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(20    Ga.    App.    621) 

•      SAPP  T.  BUXTON.     (No.  8682.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
.     Jnly  25,  1»17.) 

(SyVabus  by  the  Court.) 

CouBTB  «=»217— Geoboia  CJoubt  op  Appeals. 
This  being  a  writ  of  error  from  the  munici- 
pal court  of  Macon,  under  the  ruling  in  Grif- 
fin V.  Sisson,  146  Ga.  661,  92  S.  E.  278,  Id., 
19  Ga.  App.  828,  92  S.  E.  558,  the  Court  of 
Anpeals  is  without  jurisdiction,  and  the  bill  of 
exceptions  is  accordingly  dismissed. 

Error  from  Municipal  Ck>urt  of  Macon; 
Hugh  Chambers,  Judge. 


Action  between  H.  H.  Sapp  and  Tr  H.  Bux- 
ton. There  was  a  judgment  for  the  latter, 
and  the  former  brings  error.  -  Dismissed. 

Chas.  H.  Garrett,  of  Macon,  for  plalntUf  In 
e^or.  Hardeman,  Jones,  Park  &  Johnston, 
of  Macon,  for  defendant  in  error. 

BROYIiEiS,  P.  J.    Dismissed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(20   Ga.    App.    714) 

LED  T.  CONTINENTAL  CASUAIiTI  CO. 

(No.  8380.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  3,  1917.) 

(Byllalut  by  the  Court.) 

t,  JtrsncBB  OF  THE  Peace  ®=>206(1)  —  Ceb- 

TioBABi— Answeb — Statute. 
The  provision  of  section  5197  of  the  Civil 
Code  of  1910  that  the  answer  to  a  writ  of  cer- 
tiorari "shall  not  be  written  or  dictated  by  ei- 
ther of  tho  parties,  or  their  attorneys,  or  any 
other  person  interested  in  the  cause,"  is  manda- 
tory. 
2.  Justices  of  the  Peace  ®=9205(1)  —  Ceb- 

tiobabi—Pbocekdinos— Answeb. 
Where  it  appears  that  the  answer  of  a  mag- 
istrate, merely  adopting  the  allegations  in  tho 
petition  for  certiorari,  was  prepared  by  one  who 
was  the  attorney  for  the  plaintiff  in  certiorari 
when  a  previous  petition  for  certiorari  in  tho 
same  case  was  brought,  though  no  longer  of 
counsel  and  not  interested  in  the  result  of  the 
case  at  the  time  of  preparing  Uiis  answer,  the 
trial  judge  should  strike  the  answer,  upon  ob- 
jection thereto. 

Error  from  Superior  C!ourt,  Muscogee 
County;  G.  P.  Munro,  Judge. 

Action  between  J.  A.  Lee  and  the  Con- 
tinental Casualty  Company.  A  motion  to 
strike  the  answer  of  a  magistrate  to  a  writ 
of  certiorari  was  denied,  and  the  former 
brings  error.    Reversed. 

Ed  Wohlwender,  of  Columbus,  for  plaintiff 
in  error.  J.  L.  Willis,  of  Columbus,  for  de- 
fendant In  error. 

WADE,  C.  J.  The  biU  of  exceptions  In  this 
case  recites  the  following  facts: 

"The  said  case  coming  to  be  heard  as  afore- 
said, and  there  being  filed  on  November  29, 1910, 
a  motion  by  defendant  in  certiorari  to  strike 
and  dismiss  the  answer  filed  by  U.  K.  Gammon 
on  September  1,  1916,  he  havmg  been  the  jus- 
tice of  the  peace  before  whom  said  cause  was 
tried  and  the  verdict  returned,  and,  before  pass- 
ing on  said  certiorari,  his  honor  (3eo.  P.  Munro 
heard  the  following  evidence  in  support  of  said 
motion  and  against  same,  which  was  as  fol- 
lows: (1)  It  was  admitted  that  a  prior  certio- 
rari was  filed  in  said  cause  and  was  dismissed 
on  the  4th  day  of  March,  1916,  because  the  an- 
swer of  the  justice  of  the  peace  was  not  filed 
at  the  term  of  court  required  b^  law,  and  that 
the  petition  in  this  cause  was  filed  on  July  18, 
1016,  which  was  within  six  months  after  the 
dismissal  of  the  former  petition.  (^  H.  K. 
Gammon,  sworn  in  behalf  of  James  A.  Lee,  de- 
fendant m  certiorari,  testified:  'I  was  the  jus- 
tice of  the  peace  before  whom  said  case  was 
tried,  and  I  did  not  prepare  the  answer  filed  in 
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this  cause.  When  the  former  petition  in  this 
matter  was  in  court  I  adoptM  the  petition 
for  my  answer,  but  the  answer  filed  herein  was 
prepared  by  Jnd^e  John  H.  Lewis,  and  I  did 
not  read  this  petition,  bat  Judge  Lewis  told  me 
that  the  petitiMi  in  this  case  was  the  same  as 
the  petition  in  the  other  case,  and  I  then  told 
him  that  I  would  adopt  this  petition  for  my  an- 
swer and  for  him  to  prepare  it  for  me,  which  he 
did,  and  I  signed  the  same.  I  thought  Judre 
Willis  prepared  my  answer,  and  so  told  Mr. 
Wohlwender,  but  I  now  remember  that  Judge 
Lewis  did  it.  It  is  true  I  did  not  read  the  ped- 
tion  in  this  case,  and  I  do  not  know  what  it 
contains;  but  Judge  Lewis  told  me  that  it  was 
the  same  as  the  other  petition,  which  other 
petition  I  had  read.  At  the  time  Judge  Lewis 
wrote  my  answer  he  was  judge  of  the  munici- 
pal court  of  Columbus,  and  did  not  have  any- 
thing to  do  with  the  case.  Nobody  influenced 
me  in  making  my  answer  in  this  case.  Judge 
John  B.  Lewis,  sworn  in  behalf  of  plaintiff  in 
certiorari,  testified  as  follows:  'I  wrote  the  an- 
swer in  this  caase,  and  Judge  H.  K.  Gammon 
Teqneated  mc  to  do  sa  I  did  not  represent  ei- 
ther side  in  the  matter  at  the  time,  as  I  had 
become  judge  of  the  municipal  court  of  Colum- 
bus and  could  not  practice  law.  I  represented 
tho  company  in  the  original  suit,  and  before 
the  jury,  and  prepared  tihe  certiorari  that  was 
first  filed  in  this  cause,  and  which  certiorari 
was  dismissed  after  I  quit  the  case,  but  I  did 
not  have  anything  to  do  with  the  present  cer- 
tiorari. I  did  tell  Judge  Gammon  that  the  pe- 
tition in  this  cause  contained  the  same  as  the 
former  petition,  and  he  then  told  me  to  write 
the  answer,  as  he  would  adopt  the  petition  as 
his  answer,  which  he  did,  and  which  answer 
and  affidavit  I  prepared  for  him.  I  was  not  at 
the  time  counsel  in  the  case,  and  was  not  in- 
terested in  the  same  one  way  or  another,  as  I 
had  been  paid  and  other  counsel  employed.' 
Judge  J.  L.  Willis,  sworn  in  behalf  of  plaintiff: 
'I  never  saw  the  answer  of  H.  K.  Gammon  in 
said  case  until  this  day.  I  had  nothing  to  do 
with  making  the  answer  of  said  justice,  and 
never  suggested  to  him  how  to  make  it,  or  what 
said  answer  should  be.'  " 

There  was  a  motion  to  dismiss  the  answer 
to  the  certiorari,  upon  the  ground  that  the 
answer  was  prepared  by  the  attorney  who 
represented  the  plaintiff  in  certiorari  (the 
defendant  la  the  trial  court)  when  the  case 
was  tried  before  the  Justice  of  the  peace, 
and  also  before  a  jury  in  the  Justice's  court, 
and  who  likewise  prepared  the  first  petition 
for  certiorari ;  it  being  insisted  that  the  said 
attorney  was  a  party  at  interest,  and  there- 
fore disqualified  to  write  the  answer  or  dic- 
tate its  contents.  The  motion  to  dismiss  the 
answer  was  overruled,  and  this  ruling  was 
excepted  to,  and  also  the  action  of  the  Judge 
In  rendering' final  Judgment  for  the  plaintiff 
In  certlorarL 

[1,2]  It  appears  from  the  record  that  the 
allegations  in  the  previous  jjetltlon  for  cer- 
tiorari were  identical  with  those  made  in 
the  i>etitlon  under  consideration,  and  the 
answer  of  the  magistrate  was  the  same  In 
both  Instances.  The  testimony  of  the  learned 
Judge  to  the  effect  that  he  was  not  engaged 
In  the  practice  of  law  at  the  time  he  pre- 
pared the  answer  for  the  magistrate,  and 
was  not  either  of  counsel  tn  the  case  or  in- 
terested In  its  results.  Is  unquestioned.  It 
therefore  appears  obvious  that  probably  no 
harm  resulted  to  the  defendant  in  certiorari 
on  account  of  the  fact  that  the  answer  adopt* 


ing  the  last  petition  was  prewired  by  one  who 
was  attorney  for  the  plaintiff  In  certiorari 
in  the  original  trial  of  the  case  In  the  Jus- 
tice's court,  and  In  the  preparation  of  a  pre- 
vious petition  for  certiorari  which  had  been 
dismissed  and  of  which  the  last  petition  was 
but  a  renewal.  Nevertheless,  the  provision 
of  the  Code  (.Civil  Code  of  1910,  {  5197)  that 
the  answer  "shall  not  be  written  or  dictated 
by  either  of  the  parties,  or  their  attorneys, 
or  any  other  pers<»i  interested  in  the  cause," 
Is  mandatory,  and  If  It  were  permissible  for 
one  formerly  connected  with  a  case  as  coun- 
sel for  one  of  the  parties  to  write  or  dictate 
the  answer  of  the  magistrate  to  a  petition 
for  certiorari  therein,  even  after  his  connec- 
tion with  the  case  as  counsel  had  been  sev- 
ered, it  Is  ammrent  that  he  might,  and  prob- 
ably would,  withcmt  intention,  perhaps,  but 
subconsciously  affected  by  the  conception  of 
the  case  and  of  Its  facts  which  he  had  ac- 
quired while  acting  as  counsel,  present  In  the 
answer  prepared  by  him  for  the  magistrate 
a  biased  and  prejudiced  account,  instead  of 
the  fair  and  Impartial  representation  con- 
templated by  law.  Bven  where  the  answer 
amounts  to  no  more  than  an  adoption  of  the 
allegations  in  the  petition  for  certiorari,  or, 
going  still  further,  even  where  an  identical 
former  petition  (as  In  this  case)  had  been 
adopted  by  the  magistrate  on  his  own  motion, 
unaided  by  suggestion  from  any  person, 
and  the  answer  to  the  second  petition  for 
certiorari,  which  Is  prepared  by  one  who  was 
counsel  for  the  plaintiff  In  certiorari  In  prep- 
aration of  the  original  petltloD,  merely  it- 
self adopts  the  allegations  in  the  second  and 
Identical  petition  as  true,  the  partisan  view 
of  the  former  counsel  for  the  plaintiff  In 
certiorari,  naturally  and  properly  prejudicing 
him  to  some  extent  In  favor  of  his  former 
client,  may  have  influenced  him,  and  through 
him  the  magistrate  whose  answer  he  pre- 
pares, In  adopting  the  allegations  in  the 
second  petition  as  correct  For  it  might  be 
that  upon  examination  of  the  second  petition, 
even  though  identical  with  the  first,  which 
he  had  previously  declared  set  forth  the 
truth  as  to  all  occurrences  at  the  trial,  the 
magistrate.  If  acting  alone  and  uninfluenced 
by  the  opinion  or  suggestion  of  any  other 
person  interested  In  the  case,  might  deter- 
mine tliat  be  had  beoi  in  error  in  adopting 
the  original  petition,  and  might  on  careful 
scrutiny  of  the  second  and  identical  petition 
deny  the  truth  of  some  of  the  allegations 
therein  made,  end  thus  present  a  different 
case  for  decision  In  the  superior  court. 
We  are  loath  to  set  aside  the  Judgment  of 
the  superior  court  In  this  case,  under  the 
particular  facts  api)earlng;  but,  the  pro- 
visions of  section  6197  of  the  CSvU  Code 
being  mandatory,  and  this  section  applying, 
as  we  believe,  not  only  to  parties  or  coun- 
sel then  Interested  In  the  cause,  but  to  par- 
ties and  attorneys  who  had  at  any  time 
been  Interested  therein,  we  are  constrained 
to  hold  that  the  Judge  of  the  superior  court 
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erred  In  declining  to  strUie  the  answer  of 
the  magistrate,  and  In  thereafter  rendering 
final  judgment 
Jadgment  reTersed. 

GEORGE  and  LUKE^  JJ.,  concur. 


<20  Ga.    App.    665) 

SEABOARD  AIR  LINE  RT.  t.  HOLUS. 

(No.  8163.> 

(Coort  of  Appeals  of  Georgia,  Division  No.  1. 

Jnly  23,  1917.) 

(Byllal>M$  by  the  Court.) 

1.  Railboadb  «=>34S(4)— CBossiNa  A.ccidkitt 
—Evidence— JuBT  Question. 

There  was  evidence  to  support  the  vradict 

2.  Railboads  «=>350(13,  82)— Gbossino  Acoi- 

MNT— JtJBT   QDESTION. 

Where  a  suit  for  damages  against  a  railroad 
company  is  based  upon  a  failure  to  observe  the 
"blow-post  law,"  what  may  in  fact  have  been 
the  proximate  cause  of  the  injury,  and  whether 
it  could  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  the  Injured  person, 
are  questions  of  fact  for  determination  oy  the 
jury,  except  where  the  undisputed  testimony 
authorizes  no  other  conclusion  than  that  the 
plaintiff  failed  to  exercise  ordinary  care. 
8.  Tbiai.  «=»280(1)— Inbtbuotions— REFoaAi.. 

The  failure  of  the  trial  judge  to  give  the 
jvry  the  requested  instruction  was  not  error, 
since  the  principle  involved  was  covered  by  the 
diarge  given. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty ;  S.  P.  Gilbert,  Judge. 

Action  by  T.  F.  HoUls  against  the  Sea- 
board Air  Lane  Railway.  There  was  a  Judg- 
ment for  plalntlfC,  and  defendant  brings  er- 
ror.   Affirmed. 

Henry  R.  Goetchins  and  Wm.  de  Lk  Wors- 
ley,  both  of  Columbus,  for  plaintiff  In  error. 
Q.  T.  TIgner  and  A.  W.  Cozart,  both  of 
Columbus,  for  defendant  in  error. 

WADE,  O.  J.  Hollls  instituted  a  suit  for 
damages  against  the  Seaboard  Air  Line  Rail- 
way, op  account  of  personal  Injuries  sustain- 
ed by  him,  and  because  of  the  destruction  of 
an  automobile  In  which  be  was  riding,  In  a 
collision  with  a  passenger  train  of  the  de- 
fendant at  a  public  crossing  on  a  country 
road.  He  predicated  his  right  to  recover  up- 
on the  alleged  failure  of  the  defendant  to  ob- 
serve the  "blow-post  law"  (ClvU  Code  of  1910, 
{  2675)  by  blowing  the  whistle  of  the  locomo- 
tive and  continuing  to  blow  It  while  ap- 
proaching the  said  crossing  and  until  the 
crossing  was  reached,  and  simultaneously 
checking  and  continuing  to  check  the  speed 
of  the  locomotive  and  train,  so  as  to  have 
them  under  such  control  as  to  avoid  col- 
liding with  any  one  who  might  be  crossing, 
or  attempting  to  cross,  the  track  at  the 
said  crossing,  and  asserted  that  the  defend- 
ant ran  Its  locomotive  and  train  across 
the  public  road  at  the  crossing  at  the  high 
and  dangerous  rate  of  speed  of  40  miles  per 
hour.  He  alleged  In  his  petition  that  as  he 
neared  the  crossing  he  was  prevented  from 


seeing  the  approach  of  the  locomotive,  be- 
cause of  certain  obstacles  adjacent  to  the 
track,  and  that  he  had  no  knowledge  of  the 
approach  of  the  train  and  no  reason  to  ex- 
pect Its  presence,  since  no  signal  or  warning 
of  Its  approach  was  given  as  required  by  law. 
The  defendant,  on  the  other  hand,  denied  Its 
failure  to  comply  with  the  "blow-post  law," 
and  asserted  that  the  plaintiff,  at  the  time 
of  the  alleged  injury,  was  accompanied  by 
another  man  and  two  women,  and  that  all  of 
the  party  had  been  drinking  alcoholic  and  In- 
toxicating beverages,  and  were  all  In  such  a 
state  of  Inebriety,  Immediately  before  and  at 
the  time  of  the  Injury,  as  deprived  them  of 
the  power  to  exercise  ordinary  care  and  dili- 
gence. The  defendant  further  alleged,  as  the 
proximate  cause  of  the  injury,  and  as  con- 
stituting a  failure  to  exercise  that  ordinary 
care  and  diligence  which  If  observed  would 
have  prevented  the  occurrence,  various  acts 
and  omissions  on  the  part  of  the  plaintiff,  to 
wit:  His  attempting  to  operate  the  automo- 
bile while  Incompetent  to  do  so  by  reason  of 
Intoxication ;  his  attempt  to  go  over  a  public 
railroad  crossing  at  a  high  rate  of  speed, 
though  he  well  knew  of  the  location  of  the 
crossing;  his  failure,  though  knowing  the 
location  of  the  crossing,  to  slacken  speed 
when  approaching  It,  or  to  look  or  listen  to 
ascertain  whether  or  not  a  train  was  ap- 
proaching. On  the  trial  of  the  case  there 
was  some  evidence  to  support  every  material 
allegation  In  the  petition,  including  proof  as 
to  the  injury  to  the  person  and  to  the  auto- 
mobile of  the  plaintiff ;  and  the  jury  return- 
ed a  verdict  In  his  favor  for  $7S0.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  judgment  over- 
ruling the  motion  la  here  for  review. 

[1, 2]  Counsel  for  the  plaintiff  In  error  con- 
tend In  their  brief  that: 

"On  the  point  as  to  blowing,  the  evidence  of 
the  plaintiff  was  only  negative,  some  of  bis 
witnesses  stating  that  they  did  not  hear  the 
whistle  sounded,  but  that  it  could  have  blown 
and  they  not  have  noticed." 

An  examination  of  the  brief  of  evidence 
discloses  that  the  engineer  In  charge  of  the 
locomotive  of  the  defendant  company  testl- 
Ued: 

"I  blew  for  the  crossing  at  the  blow  post 
about  a  quarter  of  a  mile  or  400  yards  nom 
the  crossing  on  the  right-hand  side  Of  the  track," 
and  "I  blew  two  long  and  two  short  blasts," 
and  waa  "within  150  feet  of  the  crossing  when 
I  ceased  blowing,"  and  "I  shut  off  steam  at  the 
blow  post  and  let  the  engine  drift  or  roll." 

It  Is  further  true  that  the  fireman  on  tha 
engine  at  the  time  of  the  collision  said: 

"I  am  certain  the  engineer  blew  the  whistle 
approaching  the  crossing.  •  •  •  Mr.  Bellows 
[the  engineer]  gave  the  usual  Wow  of  two  long 
and  two  short  blows  approaching  the  cross- 
ing. *  •  •  He  shut  off  the  steam  and  let 
the  train  roll  after  we  passed  the  blow  post. 
He  did  not  get  right-  up  to  the  crossing  when  he 
was  blowing  for  the  crossing.  Not  until  he 
reached  the  crossing.  I  don't  think  he  blew  the 
whistle  all  the  way  from  the  blow  post  to  the 
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crossinK.  I  don't  laxow  that  he  checked  and  kept 
checking  the  speed  of  the  train.  I  think  the 
train  was  getting  a  little  glower." 

Tbe  condnctor  also  testified  that  the  train 
blew  for  the  crossing,  and  that  the  usual 
regular  crossing  signals  were  glren,  though 
he  would  not  swear  that  the  "engineer  blew 
and  kept  blowing  until  [they]  readied  the 
crossing,"  and  did  not  remember  "that  he 
checked  and  kept  checking  his  train.  The 
train  ran  about  250  feet  past  the  crossing." 
One  Parkman  testified  also  that  he  heard  the 
train  blow  for  this  crossing  on  the  day  the 
accident  occurred.  On  the  other  band,  the 
plaintiff,  who  was  certainly  in  a  position  to 
have  heard  the  train  blow,  U  In  fact  any  sig- 
nal was  given,  testified: 

"I  never  heard  any  whistle  and  never  heard 
any  train.    I  did  not  hear  any  whistle  blow  and 
never  heard  any  train  at  all,  as  I  was  approach- 
ing the  crossing.    If  the  whistle  was  blown,  I 
°  did  not  hear  it." 

Since  tbe  evidence  placed  this  witness  In  a 
position  where  he  must  have  heard  tbe  train 
blow  If  In  fact  It  did  blow,  and  as  there  Is 
no  testimony  to  saggest  that  his  bearing  was 
Impaired,  his  testimony  amounted  to  direct 
and  not  negative  evidence.  Some  of  the  wit- 
nesses for  the  plaintiff  were  uncertain  wheth- 
er or  not  they  heard  the  train  blow  on  this 
occasion,  but  Miss  Yarbrough,  a  witness  for 
the  plaintiff,  testified  positively  that: 

She  was  a  passenger  on  the  train,  and  "that 
the  whistle  did  not  blow  on  approaching  that 
crossing  400  yards  east.  It  did  not  blow  and 
did  not  keep  blowing  as  it  approached  Shepherd's 
crossini'.  It  did  not  blow  until  it  passed  the 
crossing  and  l>egan  to  slow  up  after  it  struck  the 
people.  It  did  not  check  and  did  not  continue 
to  check  from  the  point  400  yards  east  of  the 
crossing.  I  did  not  detect  any  cessation  of 
speed.  The  train  ran  about  250  yards  after  it 
struck  tbe  people.  •  *  •  The  whistle  could 
not  have  blown  and  I  not  heard  it  before  it 

fot  to  the  crossing.  I  am  sure  of  that.  *  *.  • 
am  positive  it  did  not  blow  before  crossing 
over  the  crossing.  The  train  was  running  pret- 
ty fast" 

Mi^  Bean  testified  that: 

She  was  on  the  train  on  this  occasion,  and 
that  "the  whistle  was  not  blown  400  yards  east 
of  the  crossing,  nor  did  it  blow  or  keep  blowing 
as  it  approached  the  crossing  nor  check  or  keep 
checking  its  speed.  I  am  certain  it  did  not. 
•  ♦  •  I  would  have  heard  the  whistle  blow 
if  it  bad  blown,  and  I  would  have  noticed  the 
train  check  if  it  had  checked." 

Miss  Cantreil  testified  for  the  plaintiff  to 
tbe  same  effect  as  the  two  witnesses  last 
named,  and  added: 

"I  know  tbe  train  did  not  blow  and  did  not 
dieck.  I  iuiow  it  because  I  know  it  and  because 
I  did  not  notice  it.  I  will  not  tell  the  jury 
that  it  might  have  blown  and  I  did  not  hear 
it.  I  am  certain  if  it  had  blown,  I  would  have 
heard  it.     Tbe  train  was  running  very  fast." 

A  bare  reference  to  this  testimony  sufil- 
dently  demonstrates  that  there  was  positive 
testimony  that  tbe  whistle  of  the  locomotive 
was  not  blown,  nor  the  speed  of  the  engine 
checked,  as  the  train  approached  the  cross- 
ing, and  It  was  tbe  privilege  of  tbe  jury  to 
■ooqtt  tbe  testimony  of  these  witnesses  In 


preference  of  that  of  fbe  witnesses  for  the 
defendant. 

Again,  It  may  be  mentioned  specially,  in 
connection  with  what  Is  later  said  in  this 
opinion  In  reference  to  this  point,  that  while 
tbe  testimony  of  a  civil  engineer,  who  was 
sworn  in  behalf  of  tbe  defendant,  tended  to 
show  that  the  view  to  tbe  right  In  approach- 
ing the  crossing  where  the  collision  occurred 
was  not  so  greatly  obstructed  as  was  Indi- 
cated by  the  testimony  of  tiie  plaintiff.  It  was 
the  privilege  of  the  Jury  to  acc^t  the  testi- 
mony of  the  plaintiff  In  preference;  and  It 
likewise  appears  that  the  testimony  of  the 
witness  Williams  materially  corroborated  the 
plalntlfTs  testimony.  So  that  there  was  evi- 
dence tending  to  support  the  plaintiff's  con- 
tention that  he  could  not  have  seen  tbe  ap- 
proaching train  had  be  looked  before  be 
reached  the  track  at  the  crossing  on  account 
of  various  intervening  obstructions,  and 
therefore  bis  failure  to  make  any  effort  to 
see  down  tbe  track  on  the  right  side,  especial- 
ly In  Tlew  of  tbe  other  drenmstances  here- 
after discussed,  did  not  amount  to  a  want 
of  ordinary  care  on  his  part.  Not  only  did 
tbe  plaintiff  deny  that  be  was  Intoxicated  at 
tbe  time  of  the  collision,  but  several  witness- 
es testified  that  they  had  assisted  in  remov- 
ing him  from  the  scene  of  the  collision  while 
he  was  unconscious,  and  that  they  noticed 
no  odor  of  liquor  or  Intoxicants  abont  blm, 
and  no  evidence  of  whisky  on  bis  person  or 
clothing.  There  was  likewise  some  testimony 
to  the  effect  that  the  odor  of  whisky  was  no- 
ticeable about  the  plaintiff  after  he' was  in* 
jured,  so  that  a  Jury  issue  was  again  pre- 
sented on  this  point 

The  record  does  not  disclose  whether  tbe 
train  which  collided  with  the  plaintiff's  au- 
tomobile was  engaged  in  Interstate  commerce 
or  not,  and  no  question  as  to  the  constitution- 
ality of  the  "blow-post  law"  (CTvll  Code,  { 
2675)  Is  raised  in  this  case.  This  section  has 
been  held  not  violative  of  the  Interstate-com- 
merce clause  of  the  federal  Constitution. 
Southern  Railway  CO.  v.  Grtzsle,  131  Ga.  287, 
62  S.  a  177  a);  Sonthem  R.  Co.  v.  King, 
217  U.  S.  624,  80  Sup.  Ct,  594,  64  L.  Ed.  868. 
A  recent  mllng  (244  XJ.  8. 810,  87  Sup.  Ot  640, 
61  Ij.  Ed.  1160)  Involving  the  constltntlon- 
ality  of  this  law  as  applied  to  railway  trains 
while  engaged  In  interstate  commerce,  has 
been  made  by  the  United  States  Supreme 
Court  in  the  case  of  Seaboard-  Air  Line  Ry. 
T.  Blackwell,  16  Ga.  App.  604,  85  S.  E.  686, 
which  was  certified  to  the  Supreme  Coart  of 
Georgia  by  the  Court  of  Appeals  and  was  de- 
cided by  this  court  In  accordance  with  the 
Instructions  given  by  the  Supreme  Court  (143 
Ga.  237,  84  S.  El  472,  Ann.  Cas.  1817A,  967); 
but  It  Is  unnecessary  to  discuss  that  ruling, 
'since  the  point  Is  not  presented  In  the  pres- 
ent case. 

Failure  to  comply  with  the  "Wow-post  law" 
Is  negligence  per  se,  If  such  failure  is  fba 
prozlmatb   cause  of  the  injury.    Southern 
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Railway  Oo.  r.  Combs,  124  6a.  1001,  1013, 
63  S.  E.  606;  Oeorsia  &  Alabama  Ry.  Co.  v. 
Cook,  114  Ga.  TOO,  40  S.  B.  718;  Western  & 
Atlantic  R.  Oo.  T.  Strickland,  114  Ga.  133, 
39  S.  E.  943 ;  Central  Railroad  Co.  v.  Golden, 
93  Ga.  510,  21  S.  E.  68;  Western  &  Atlantic 
R.  Co.  V.  Young,  81  Ga.  397,  7  S.  B.  912,  12 
Am.  St  Rep.  320 ;  Central  Railroad  t.  Smith, 
78  Ga.  694,  3  S.  E.  §97 ;  Western  &  Atlantic 
R.  Ca  T.  Jones,  65  Ga.  631;  Augusta  &  Sa- 
vannah R.  Co.  V.  McElmurry,  24  Ga.  75. 
Nevertheless,  one  attempting  to  pass  over  a 
railroad  track  at  a  public  crossing  Is  not  ex- 
cused frc«n  the  exercise  ot  ordinary  care  to 
avoid  injury  to  himself  or  to  escape  the  re- 
sulting consequences  of  a  failure  on  the  part 
of  the  defendant  to  observe  the  requirements 
of  the  statute,  after  such  failure  Is  discover- 
ed by  him.  A  traveler  approaching  such  a 
crossing,  who  fails  to  observe  that  amount  of 
care  ordinarily  exercised  by  a  prudent  per- 
son, is  not  precluded  from  recovery  If,  after 
discovering  the  violation  of  the  "blow-post 
law"  by  the  defendant,  he  uses  ordinary  care 
to  escape  the  Injury.  Comer  v.  Barfield, 
102  Ga.  485.  31  S.  E.  89 ;  G.,  O.  &  N.  Ry.  Co. 
V.  Mathews,  116  Ga.  424,  42  S.  B.  771 ;  Wil- 
liams V.  Southern  Ry.  Co.,  126  Ga.  710,  55  S. 
Bl  948 ;  Central  of  Georgia  Ry.  Co.  v.  North, 
129  Ga.  106,  58  S.  B.  647;  U  &  N.  Railroad 
Co.  V.  Hames,  135  Ga.  67,  68  a  B.  805  (3). 

It  is  earnestly  contended  by  learned  coun- 
sel for  the  plaintiff  in  error  that  the  evi- 
dence in  this  case  clearly  Indicates  that  the 
proximate  cause  of  the  injury  was  the  fail- 
ure on  the  part  of  the  plaintiff  to  exercise 
ordinary  care  in  approaching  the  public 
crossing.  It  is  insisted  that  the  testimpny 
from  the  plaintiff  himself  clearly  establishes 
this  contention.  The  plaintiff  testified  that 
be  was  hired  on  the  day  of  the  injury  by  one 
Downs  to  carry  Downs  and  two  women  out 
riding,  and,  without  following  the  various 
movements  of  the  automobile,  that  when  he 
approached  the  public  crossing  over  the 
tracks  of  the  defendant  company  he  had  re- 
duced his  speed  and  was  traveling  at  not 
more  than  4  or  6  miles  per  hour;  that  he 
heard  no  whistle  and  did  not  hear  the  train 
approaching;  that  just  before  be  reached 
the  track  be  thought  about  the  train,  as  "It 
came  along  about  that  time  In  the  evening," 
took  out  his  watch,  and  observed  the  time 
of  day,  and  saw  that  the  train  should  have 
already  passed  and  reached  the  station  In 
Columbns  25  minutes  before;  that  he  "knew 
there  was  no  danger  coming  from  that  way" 
(the  direction  from  whi(!h  the  train  came), 
and  he  looked  in  the  other  direction,  towards 
town,  as  "the  first  time  [he]  could  see  was 
towards  town,"  and  he  saw  smoke  from  the 
switch  engine  in  that  direction;  that  Ma 
attention  was  naturally  directed  towards  the 
left,  and  he  saw  that  be  had  plenty  of  time  to 
get  across  ahead  of  any  train  on  that  side, 
and,  as  he  "started  up  on  the  track,"  he 
"looked  down  the  Other  way  [towards  the 


right],"  and  as  he  did  the  train  was  immedi- 
ately upon  him,  struck  his  automobile,  knock- 
ed him  out,  and  rendered  him  unconscious, 
etc.    He  testified  that: 

On  the  approach  to  the  crossing  where  the 
collision  occurred  there  were  "a  number  of  negro 
houses  on  the  right-hand  side,  and  a  fence  and 
some  trees  and  some  telegraph  poles.  The  fence 
runs  parallel  with  the  road  goine  right  np  to 
the  railroad  track.  On  the  right-hand  side  the 
fence  runs  up  within  25  feet  of  the  railroad 
track,  and  then  makes  a  comer,  and  then  goes 
right  on  alongside  of  the  right  of  way,  running 
down  the  track;  and  there  are  honses  there  and 
some  bank.  The  train  kind  of  comes  out  of  a 
not  very  deep  cut.  Ton  have  got  to  get  very 
near  right  on  the  track  before  you  see  down  the 
track.  A  man  would  have  to  be  within  4  or  5 
feet  of  the  railroad  if  he  could  tell  anything 
about  an  engine  coming  west  [from  the  right] 
on  the  track  and  tell  which  track  it  was  coming 
on  at  that  point,  whether  it  was  the  Seaboard 
Air  Line  or  some  other  track,  because  400  yards 
back  that  way  the  road  Is  curving,  and  yon 
would  have  to  be  right  up  there  to  tell  so  you 
could  see  it,  and  see  it  was  on  the  outside  track. 
There  are  four  or  five  other  railroad  tracks 
there  north  of  the  Seaboard  Air  Line  track. 
The  trees  and  poles  and  fences  would  cut  you  off 
from  seeing  down  the  track  as  you  approach  the 
crossing.  *  *  *  As  I  approached  ue  track  I 
was  watching  the  switch  engine  np  the  track. 
•  •  •  One  could  see  towards  the  west,  but 
not  the  east  [to  the  right]." 

On  cross-examination  he  said  that: 

He  looked  at  bis  watch,  and  it  was.  a  quarter 
to  6  o'clock,  and  he  knew  the  train  was  to  ar- 
rive in  Columbus  at  5:30;  that  he  relied  on  his 
watch,  and  that  he  was  satisfied  that  the  train 
had  been  gone  25  minutes,  thongh  he  did  not  rely 
on  his  watch  "for  crossing  the  track;"  that  he 
did  not  look  to  the  right  because  he  relied  on 
his  watch,  but  "did  look  to  the  right  as  Quick 
as  [he]  got  where  [he]  could";  that  it  woald 
have  been  useless  to  look  to  the  right,  as  the 
view  was  obstructed,  but  be  listened;  that  he 
did  not  look  to  the  right  "because  the  switch 
engine  was  up  to  the  left.  •  ♦  •  I  -was 
watching  it,  and  I  thought  the  other  train  had 
gone  by,  is  why  I  did  not  look  to  the  right.  I 
was  watching  to  see  which  way  the  switch  en- 
gine was  coming.  I  saw  it  was  coming  back  to- 
wards me.  I  Iooli»d  to  the  right  when  I  started 
up  on  the  track.  I  said  in  the  Eoiight  Case 
[growing  out  of  the  same  occurrence]  that  I  look- 
ed carelessly  to  the  right.    I  meant  casually." 

He  testified  on  the  redirect  examina- 
tion that  he  was  sober  when  he  ap- 
proached the  crossing;  that  he  was  not  a 
drinking  man,  had  never  been  intoxicated, 
and  did  not  drink  whisky.  The  plaintiff 
in  error  contends  that  the  on^  legitimate 
deduction  that  could  be  drawn  from  this 
testimony  of  the  plaintiff  Is  that  he  failed 
to  exercise  ordinary  care  when  ai^roacb- 
ing  the  railroad  track,  in  that  he  did  not 
look  in  the  direction  from  which  the  train 
came,  for  had  he  done  so  he  would  have  dis- 
covered its  approach  and  would  have  been 
able  to  avoid  the  injury.  It  'is  unnecessary 
to  do  more  than  suggest  that  whether  or 
not  the  plaintiff  was  in  the  exercise  of.  or- 
dinary, under  the  circumstance  detailed,  by 
the  evidence,  in  failing  to  look  towards  the 
right,  was  a  question  for  determination  by 
the  Jury,  and  could  only  become  purely  a 
question  of  law  where  but  one  possible  ta- 
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ference  coald  be  drawn  from  the  facto  in 
proof.  It  will,  be  observed  tbat  the  plain- 
tiff mentioned  the  fact  tbat  the  smoke  of  a 
switch  engine  was  plainly  visible  on  his  left 
as  he  approached  the  track,  and  that  his 
attention  was  directed  thereto  in  determin- 
ing whether  or  not  he  had  sufficient  time  to 
cross  before  any  train  from  that  direction 
coold  reach  him,  and  that  he  did  not  look  to- 
wards the  right  untH  he  drove  upon  the  track 
becanse,  according  to  his  watch  and  to  the 
regular  schedule  the  passenger  train  com- 
ing from  that  direction  must  have  passed 
already  some  25  minutes  before,  and  he 
therefore  had  no  reason  to  apprehend  the 
IKtssibiUty  of  danger  from  this  side.  There 
was  some  testimony,  besides  that  of  the  civil 
engineer,  to  the  effect  that  the  view  to 
the  right  was  not  so  obstructed  by  Inter- 
vening objecte  as  to  prevent  a  person  ap- 
proaching thla  crossing,  as  the  plaintiff  did, 
from  seeing  a  train  coming  from  that  direc- 
tion along  this  track  for  some  distance  be- 
fore it  reached  the  crossing,  but  the  testi- 
mony of  the  plaintiff  was  positive  that  his 
view  on  the  right  was  obstructed  by  8u(di 
objects  within  a  short  distance  of  the  track 
Itself,  and  that  this  in  part  accounted  for  his 
failure  to  look  towards  the  right  until  he 
was  upon  the  trade  itself;  that  "It  would 
have  been  no  use  to  look  to  the  right,"  but 
be  did  listen,  and  did  not  hear  the  approach 
of  the  train  nor  any  whistle  blown.  It  was 
held  in  Wrlgbtsville  &  TennUle  R.  Co.  v. 
Gomto,  129  Ga.  204,  68  S.  E.  769,  that.  In 
a  suit  to  recover  damages  for  the  homicide 
of  a  person  killed  upon  a  public  railroad 
crossing  by  a  railroad  locomotive: 

"It  is  not  error  to  instruct  the  Jury  that  if 
they  find  that,  at  the  time  of  the  occurrence  in 
question,  the  train  of  the  defendant  company 
was  not  running  on  schedule  time,  they  can  take 
that  drcumstance  into  consideration  in  deter- 
mining  whether  or  not  the  deceased  had  reason 
to  apprehend  danger  at  such  time." 

The  engineer  in  this  case,  who  testified 
for  the  defendant,  himself  admitted  that 
tbe  train  was  25  minutes  later  than  its 
schedule  time. 

Under  so  much  of  the  testimony  as  is  re- 
cited or  referred  to  above,  it  was  not  so 
clearly  made  to  appear  that  the  plaintiff 
failed  to  exercise  ordinary  care  in  looking 
to  the  right  sooner  than  he  did,  or  in  exer- 
cising proper  diligence  thereafter  in  seeking 
to  avoid  the  consequences  of  the  negligence 
per  se  on  the  i)art  of  the  defendant  company, 
as  to  require  as  a  matter  of  law  a  verdict 
In  favor  of  the  defendant  company;  but 
undoubtedly,  under  some  testimony,  which 
the  Jury  had  the  right  to  accept  as  correct, 
the  plaintiff  approached  the  crossing  at  a 
slow  rate  of  speed,  knowing,  from  an  in- 
spection of  his  watch  at  the  time,  that  ac- 
cording to  its  regular  schedule  the  passenger 
train  which  ordinarily  approached  this  cross- 
ing at  "about"  this  hour  from  his  right 
side,  bad  passed  that  point  25  minutes  be- 
fore, bis  attention,  as  be  more  nearly  aih 


proached  the  track,  being  directed  towards 
the  left  on  account  of  the  visible  presence 
of  smoke  in  that  direction,  which  suggested 
the  possibility  of  an  approaching  train ;  and 
he  was  unable  to  see  up  the  track  on  his 
right  side,  on  account  of  houses,  telephone 
iwsts,  and  other  obstructions,  until  almost 
upon  the  track  itself— all  of  which  would 
legitimately  support  the  inference  that  the 
plaintiff  did  not  deliberately  place  himself 
in  a  perilous  position  without  the  exercise 
of  ordinary  care  for  Ills  own  protection. 
This  case  on  its  facts  is  entirely  distinct 
from  tliat  large  class  of  cases,  to  be  found 
in  the  reporto  of  the  Supreme  Court  and  of 
this  court,  like  the  case  of  Thomas  v.  Cen- 
tral of  Georgia  By.  Co.,  121  Qa.  38,  48  S. 
E.  683,  and  several  cases  therein  cited,  where, 
as  in  many  other  decisions  of  the  Supreme 
Court  and  of  this  court,  it  is  held  that  one 
who  deliberately  goes  upon  a  railroad  track 
in  front  of  an  approaching  train,  thinking 
he  can  cross  before  the  train  reaches  him, 
and  miscalculates  ito  speed,  cannot  recover 
for  injuries  resulting  from  being  run  down 
by  the  train,  notwithstanding  the  company's 
servants  may  have  been  negligent  in  run- 
ning at  a  high  rate  of  speed  at  that  par- 
ticular point,  or  in  falling  to  check  the  speed 
of  the  train  at  a  public  crossing.  Here  there 
was  no  question  of  miscalculation,  after  the 
plaintiff  knew  of  the  approach  of  the  train ; 
for,  according  to  the  testimony  of  the  plain- 
tiff, he  not  only  did  not  voluntarily  attempt 
to  croi^  in  front  of  a  moving  train,  miscal- 
culating its  speed,  but  he  was  wholly  un- 
aware of  the  ai^roach  of  the  train  until 
It  was  actually  upon  him,  or,  as  he  graphi- 
cally described  it,  until  it  "looked  like  the 
train  fell  out  of  the  sky,"  so  close  was  it 
as  it  towered  above  him  at  the  moment  of 
the  collision. 

It  is  insisted  by  counsel  for  the  plaintiff 
In  error  that  there  is  a  strong  analogy  be- 
tween this  case  and  the  case  of  Athens  By. 
&  Mec.  Co.  v.  McKlnney,  16  Ga.  App.  741, 
86  S.  E.  83,  where  a  verdict  for  the  plaintiff 
was  set  aside  because  bis  conduct  was  held 
to  be  the  proximate  cause  of  the  accident 
Under  the  well-established  rule  stated  In 
Amerlcus,  Preston  &  L>umpkin  Bailroad  Co. 
V.  Luckie,  87  Ga.  6,  13  S.  E.  105: 

"The  plaintiS  can  never  recover  in  an  action 
for  personal  injuries,  no  matter  what  the  negli- 
gence of  the  defendant  may  be,  short  of  actual 
wantonness,  when  the  proof  shows  he  could  by 
ordinary  care,  after  the  negligence  of  the  d^ 
fendant  began,  or  was  existing,  have  avoided  the 
consequences  to  himself  of  that  negligence." 

In  the  case  of  Athens  By.  ft  EJlec.  Co.  t. 
McKlnney,  supra,  it  was  held  that: 

"Ordinarily  it  is  true  that  whether  or  not  the 
plaintiff  could  have  avoided  the  consequences  of 
the  negligence  of  the  defendant  by  the  exercise 
of  ordinary  care,  or  how  far  he  himself  con- 
tributed to  the  injury,  are  questions  for  deter- 
mination by  the  jury.  •  •  •  But  where  It 
is  apparent,  from  th«  evidence  of  the  plaintiff 
himaelf  (italics  ours]  and  from  all  of  the  sur- 
rounding circumstances  In  proof,  that  by  the 
exercise  of  ordinary  care  the  plaintiff  could  have 
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avoided  the  cODsequeneet  to  himself  caused  by 
the  defendant's  negligence,  and  there  it  nothing 
in  the  record  to  the  contrary  [italics  oars],  the 
propriety  of  a  finding  by  the  jury  for  or  against 
the  plaintiff  becomes  a  question  of  law  for  de- 
termination by  the  court. 

It  will  be  noted  that  tbe  ruling  Invoked 
by  the  plaintiff  in  error  tn  this  case,  that  the 
propriety  of  a  finding  by  the  Jury  for  or 
against  the  plaintiff,  on  the  question  wheth- 
er or  not  the  plaintiff  could  have  avoided  the 
consequences  of  the  negligence  of  the  de- 
fendant by  the  exercise  of  ordinary  care, 
sometimes  becomes  a  question  of  law  for  de- 
termination by  the  court  Is  based  upon  the 
statement  that: 

This  is  true  "where  it  is  apparent  from  the 
evidence  of  the  plaintiff  himself  and  from  all  of 
the  surrounding  circumstances  m  proof,  that  by 
the  exercise  of  ordinary  care  the  plaintiff  could 
have  avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  and  there  is  noth- 
ing in  the  record  to  the  contrary." 

The  facts  In  the  McKlnney  Oase,  supra,  are 
quite  different  from  the  facts  In  the  Instant 
case.  In  that  case  the  plaintiff  saw  the  ap- 
proaching electric  car,  but  underestimated 
its  speed  as  it  was  running  faster  than  be 
had  ever  seen  it  move  along  that  street.  He 
was  proceeding  along  the  track  itself 
"astride"  of  the  right-hand  rail,  in  advance 
of  the  car,  and  admitted  that,  if  he  had  turn- 
ed to  the  right  side  (as  he  should  have  done, 
as  it  was  nearer),  instead  of  the  left,  when 
he  attempted  to  leave  the  railway  trad^,  he 
could  have  reached  the  right  side  of  the  street 
without  coming  into  collision  with  the  street, 
car,  and  could  have  crossed  back  to  the  left 
side  of  the  street  after  the  car  had  passed, 
and  thus  safely  approached  his  destination. 
There  was  no  obstruction  In  the  way  to  pre- 
vent his  turning  to  the  right,  and  no  emer- 
gency of  any  kind  to  require  him  to  take 
the  longer  and  more  dangerous  course  In 
removing  himself  from  the  railway  track  and 
from  the  hazardous  position  he  occupied 
when  he  first  discovered  the  approaching  car. 

According  to  his  own  testimony,  the  plain- 
tiff deliberately  attempted  to  remove  him- 
self from  the  car  track  In  the  more  hazardous 
way  because  he  underestimated  the  speed  at 
which  he  was  going,  whereas,  if  he  had  turn- 
ed In  the  other  direction — 
"no  injury  would  have  occurred  and  no  loss 
would  have  resulted  to  him  except  the  loss  of 
time  consequent  upon  his  driving  fi-om  the  mid- 
dle of  the  block  up  to  the  next  cross  street,  and 
there  turning  in  behind  the  street  cor,  and,  after 
it  bad  passed,  coming  on  down  the  opposite  tide 
of  the  street  to  the  hospital." 

In  this  case  It  cannot  be  said,  as  in  the 
McKlnney  Case,  that: 

"It  is  apparent  from  the  evidence  of  the  plain- 
tiff himseli  and  from  all  of  the  surrounding  cir- 
cumstances in  proof  that  by  the  exercise  of  ordi- 
nary care  the  plaintiff  could  have  avoided  the 
consequences  to  himself  caused  by  the  defend- 
ant's negligence,  and  there  is  nothing  in  the  rec- 
ord to  the  conteary" 

— for  the  evidence  of  the  plaintiff  does  not 
compel  the  conclusion  that  by  the  exercise  of 
ordinary  care  he  could  have  avoided  the  ool- 


llfiion.  Furthermore,  In  the  case  of  Wrlghts- 
vllle  and  TennUle  R.  Co.  v.  Oomto,  supra.  It 
was  held  In  the  body  of  the  decision  to  be  a 
correct  proposMon  of  latr  that: 

"If  the  train  was  not  on  schedule  time,  surely 
tliis  fact  was  a  circumstance  which  the  jnry 
might  properly  consider  in  determining  whether 
the  husband  of  plaintiff,  in  approaching  the 
crossing,  had  reason  to  apprehend  danger." 

The  plaintiff  not  only  had  the  presence  of 
the  switch  engine  cm  that  side  as  a  sufficient 
cause  to  especially  direct  his  attention  down 
the  track  on  bis  left  side,  but,  according  to 
bds  testimony,  his  view  on  the  right  side  was 
obstructed,  and  he  did  not  essay  to  cross  the 
tracks  until  after  he  bad  deliberately  ex- 
amined his  watch  and  ascertained  that,  ac- 
cording to  that  Instrument,  which  kept  cor- 
rect time,  the  train  must  have  already  pass- 
ed; and  In  addition  the  engineer  of  the  de- 
fendant company  admitted  that  the  train  was 
25  minutes  late  at  the  time  the  collision  oc- 
curred. The  Jury  could  have  Inferred  from 
his  testimony  and  from  the  other  circum- 
stances In  the  case  that  the  plaintiff  had  no 
reason  to  apprehend  the  approach  of  danger 
from  his  right  side  at  the  time  he  neared  the 
railroad  track,  and  therefore  that  he  exer- 
cised the  care  of  an  ordinarily  prudent  per- 
son, under  all  the  circumstances,  in  attempt- 
ing to  cross  the  tracks  without  looking  for 
an  approaching  engine  on  his  right.  At  all 
events,  there  is  enough  to  sustain  a  finding 
that  the  plaintiff  was  In  the  exercise  of  or- 
dinary care,  and  It  cannot  be  said  as  a  matter 
of  law  that  the  undisputed  evidence  and  all 
the  inferences  properly  deduciUe  therefrom 
necessarily  established  the  contrary  conclu- 
sion. The  case  of  Ga.  Sou.  &  Fla.  Ry.  v^o.  ▼. 
Adeeb,  15  Ga.  App.  831,  84  S.  E).  323,  dted  by 
counsel  for  the  plaintiff  In  error,  is  clearly 
not  in  point,  as  will  appear  from  an  exam- 
ination of  the  facts  In  that  case. 

The  amendment  to  the  motion  for  a  new 
trial  presents  the  two  following  grounds, 
which  eunount  merely  to  an  amplification  of 
the  general  grounds,  to  wit: 

"(1)  The  verdict  is  contrary  to  law,  in  that  it 
appears  from  the  testimony  of  the  plaintiff  him- 
self that  his  own  conduct  in  failing  to  look  to  the 
right  as  he  approached  the  railroad  track  was 
the  proximate  cause  of  the  injury.  (2)  The  ver- 
dict is  contrary  to  law,  because  by  exercising 
ordinary  care,  to  wit,  looking  to  the  right  as  he 
approached  the  track,  the  plaintiff  could  have 
avoided  the  consequences  oi  the  negligence,  if 
any,  on  the  part  of  the  defendant." 

[3]  The  third  and  sole  remaining  ground 
of  the  amendment  to  the  motion  for  a  new 
trial  complains  of  the  refusal  of  the  court 
to  charge  the  Jury  as  follows: 

"Although  the  jury  may  believe  that  the  rail- 
road company  was  guilty  of  negligence  in  not 
observing  the  law  regulating  the  approach  to 
the  crossing,  if  frtan  the  evidence  you  should  be- 
lieve that  after  that  negligence  began  it  was  tn 
the  power  of  Hollis  to  nave  avoided  the  conse- 
quences of  such  negligence,  by  the  exercise  of 
ordinary  care  on  his  part,  he  could  not  recover." 

It  Is  unnecessary  to  discuss  the  first  two 
grounds,  as  what  has  been  said  above  suffi- 
ciently inUcates  the  lack  of  substantial  mer- 
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It  ttaerdn.  Neither  Is  there  any  merit  la  the 
third  ground  of  the  ameDdment  to  the  mo- 
tion for  a  new  trial,  since  It  appears,  from 
an  inspection  t>f  the  record,  that  the  trial 
Judge  repeatedly  gave  Instructions  present- 
ing the  legal  principle  embodied  In  this  re- 
quest, and  more  than  once  In  a  form  more 
favorable  to  the  defendant  than  the  request- 
ed Instruction.  At  the  very  outset  the  court 
Instructed  the  jury  that: 

"The  plaintiff,  Mr.  HoIIis,  cannot  recorer, 
would  have  no  le^  right  to  r«oovor,  if  the  com- 
pany shall  make  it  appear  that  its  agenta  have 
exercised  all  ordinary  eaie  end  diligence,  or  -if 
the  injury  to  Mr.  Hollia  is  done  by  his  own  con- 
sent, or  if  the  injury  was  caused  by  his  own 
nogUgence,  or  if  both  parlies  were  at  fault,  and 
Mr.  Hollis,  by  the  use  of  ordinary  care,  conld 
have  avoided  the  consequences  to  iumself  caused 
by  the  defendant's  ne^gence,  if  the  defendant 
was  negligent." 

Again,  the  court  Instructed  the  Jury,  after 
giving  them  the  law  as  to  contributory  neg- 
ngouce  and  diminution  of  the  damaiges  in 
proportion  to  the  amount  of  default  attrib- 
utable to  the  plaintiff,  that  "If,  however,  he 
could  have  avoided  the  consequences  of  the 
defendant's  negligence,  If  the  defendant  was 
negligent,  by  the  exercise  of  ordinary  care, 
he  could  In  no  event  recover,"  without  any 
quallflcatlon  as  to  the  time  when  the  plain- 
tiff should  begin  to  exercise  ordinary  care  to 
escape  the  consequences  of  the  defendant's 
negligence.  Then,  after  fully  Informing  Jiie 
Jury  as  to  the  meaning  of  the  term  "ordinary 
care,'*  and  instructing  them  that  the  duty  to 
exercise  ordinary  care  to  avoid  injury  rest- 
ed upon  HoUls,  and  the-  duty  to  exercise  or- 
dinary care  to  prevent  Injuring  persons  that 
might  l>e  upon  the  railroad  crossing  devolv- 
ed upon  the  railroad  company,  and  after 
giving  in  charge  the  law  requiring  the  en- 
gineer in  control  of  the  defendant's  locomo- 
ttve  to  blow,  the  whistle  and  check  and  keep 
checking  the  speed  of  his  train  so  as  to 
stop  in  time  should  any  person  or  thing  be 
crossing  the  railroad  track  at  a  public  cross- 
ing, the  court  gave  the  following  Instruction : 

"This  role  whidt  requires  one  to  avoid  the 
conseqaences  of  another's  negligence  does  not  ap- 
ply until  he  sees  the  danger,  or  has  reason  to 
apprehend  it,  and  when  there  is  sufficient  inter- 
val of  time  to  guard  against  it.  He  is  not 
bound  to  anticipate  negligence  when  the  law 
commands  diligence  for  bis  protection  at  the 
hands  of  anouer.  The  plaintiff  in  this  case 
was  not  l>onnd  to  anticipate  negligence,  and  bi 
was  not  bound  to  exercise  the  degree  of  care  re- 

Snired  of  him  by  law  until  the  negUgenceof  the 
efendant  railway  company  wa*  apparent,  or 
would  have  been  apparent,  by  the  exercise  of 
ordinary  care  upon  the  part  of  the  plaintiff,  Mr. 
HoUia.  Now,  if  you  should  believe,  from  the 
evidence,  that  if,  by  the  exercise  of  ordinary 
care  upon  his  part,  the  danger  of  the  railroad 
company's  tram  (whether  its  officers,  engi- 
neers, etc.,  were  negligent  or  not)  would  have 
been  apparent,  then  the  law  would  construe  that 
it  was  apparent  to  him,  and  the  duty,  as  a  mat- 
ter of  law,  would  rest  upon  him  to  exercise  ordi- 
nary care  to  avoid  injury,  Now,  the  railroad 
company,  upon  its  part,  sets  up  two  defenses 
in  this  case,  to  wit:  First,  that  the  plaintiff, 
Hollis.  cHused  the  injury  by  his  own  neRligence; 


and,  second,  that  even  if  the  company,  tho  rail- 
road company,  was  negligent;  the  plaintiff, 
Hollis,  could  have  avoided  the  injury  by  the 
exercise  of  ordinary  care.  The  court  expresses 
no  view  upon  that  That  is  the  contention  of 
the  defendant.  Look  to  all  the  evidence  and  cir- 
cumstances of  tho  case,  and  seek  the  truth.  If 
the  plaintiff,  Hr.  HoUis,  himself,  caused  the  in- 
jury, he  cannot  recover.  If,  by  the  exercise  of 
ordinary  care  on  the  part  of  the  plaintiff,  Hollis, 
he  could  have  avoided  tho  effect  of  any  negli- 

?:ence  on  the  part  of  the  defendant.  If  the  de- 
endant  was  negligent,   then  in   that  case  the 
plaintiff,  Mr.  BoUis,  could  not  recover." 

And  still  further,  with  only  a  short  para- 
graph intervCTlng,  the  court  Instructed  the 
jury  as  follows: 

"If,  from  the  evidence,  yon  believe  that  the 
plaintiff,  Mr.  Hollis,  could  have  avoided  the 
consequences  of  the  negUgencc  of  the  defendant, 
if  you  believe  that  the  defendant  was  negligent, 
by  the  exercise  of  ordinary  caro  on  his  part,  and 
he  failed  to  exercise  such  ordinary  care,  then  he 
could  not  recover,  although  the  negligence  of  tho 
defendant,  if  there  was  negligence,  may  not  have 
been  actually  discovered  by  the  plaintiff,  Mr.  ^ 
HoUis,  but  might  have  been  discovered  by  him 
had  he  exercised  ordinary  carei  The  court  fur- 
ther charges  yon  that  if  the  railroad  was  neg- 
ligent per  se,  or  otherwise,  if  that  negligence 
was  not  the  proximate  cause  of  the  injury  to  the 
plaintiff,  then  he  could  not  recover." 

It  appears  to  us,  from  an  examination  of 
the  charge  as  a  whole,  that  the  plaintiff  Id 
error  cannot  reasonably  complain  that  the 
doctrine,  set  forth  In  the  written  request  to- 
charge,  which  the  court  denied,  was  not  ful- 
ly, amply,  and  repeatedly  given  to  the  jury 
in  the  several  portions  thereof  above  quoted. 

The  court  charged  the  jury  as  to  the  duty 
of  one  approaching  a  railroad  crossing  In  an 
automobile  to  operate  its  machine  at  a  rate 
of  speed  not  greater  than  6  miles  per  hour, 
and  to  have  his  machine  under  control;  and 
that  If  negligent  In  this  manner  and  sudi 
negligence  was  the  cause  of  the  Injury,  the 
plaintiff  could  not  recover.  And  generally 
the  charge  so  fairly  presented  the  Issues  in 
the  case  that  no  exception  thereto  was  taken 
by  the  plaintiff  in  error,  except  that  the  trial 
judge  declined  to  put  in  the  language  of 
counsel,  as  suggested  by  their  written  re- 
quest, the  doctrine  repeatedly  submitted  to 
the  jury  throughout  the  charge. 

We  therefore  think  the  court  did  not  brr 
in  refusing  the  motion  for  a  new  trial. 

Judgment  affirmed. 

OEOBOO  and  LUKB,  JJ.,  concur. 


(20    Ga.   App.    64») 
SEABOARD  AIR  UNE  RY.  y.  ENIOHT. 

(No.  8165.) 

(CSoort  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1»17.) 

(BvlUtbu*  hy  the  Court.) 

1.  Review  on  Afpbai.. 

This  case  is  controlled  In  principle  by  the 
decision  in  the  case  of  Seaboard  Air  Ldne  Ry. 
V.  Hollis,  83  S.  B.  284,  decided  at  this  term. 

2.  New  Tbial  «=»70— Motion— Denial. 

There  arc  no  errors  assigned  which  reouire 
a  reversal  of  this  cause,  and  the  verdict,  whidi 
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hai  the  amroval  of  the  trial  judge,  was  not 
without  evidence  to  support  it.  The  court  did 
not  err  in  orerruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Muscogee 
Ciounty;   S.  P.  Gilbert,  Judge. 

Action  between  the  Seaboard  Air  Idne 
Railway  and  Ehnlly  Knight  Tiiere  was  a 
judgment  for  the  latter,  and  the  former 
brings  error.    Afflimed. 

Henry  R.  Goetchlua  and  Wm.  de  Ij.  Wors- 
ley,  both  of  Columbus,  for  plaintiff  In  error, 
li.  Ik  Meadors,  of  La  Grange,  and  Lore  & 
Fort,  of  Columbus,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE  and  LUKB, 
JJ.,  concur. 

(20    Ga.    App.    691) 

J.  R.  WATKINS  MEDICAL  CO.  t.   MAR- 
BACH  et  al.    (Ko.  8624.) 
(Court  «t  Appeals  of  Georgia,  Division  No.  2. 
July  26,  1817.) 

(Byttabut  hy  the  Court.) 

1.  Pbincifai.  and  Subett  9=»6— Cortbaots— 

Actions. 
The  court  erred  in  holding  that  the  contract 
sued  upon  was  one  of  guaranty,  and  in  sustain- 
ing the  demurrer  to  the  petition. 

(Additional  Bytldbut  hy  Editorial  Staff.) 

2.  Pbincipal  and  Surety  «=36— Distinction 
Between  "Guabantt"  and  "Subetyship." 

The  fundamental  diatinction  between  a  con- 
tract of  guaranty  and  one  of  suretyship  is 
whether  the  persons  signing  as  "sureties"  or  as 
"guarantors"  are,  under  the  terms  of  the  con- 
tract, primarily  liable  for  the  promise  of  their 
frincipal,  or  only  secondarily  liable  therefor, 
f  they  are  primarily  liable,  they  are  sureties, 
and  not  guarantors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E*irst  and  Second  Series,  Guaran- 
ty;   Suretyship.] 

Error  from  Superior  Court,  Jenkins  Coun- 
ty;  H.  C.  Hammond,  Judge. 

Action  by  the  J.  R.  Watklns  Medical  Com- 
pany against  F.  A.  Marbach  and  another. 
There  was  a  judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

Tbos.  L.  Hill,  of  Savannah,  for  plaintiff  in 
error.  B.  K.  Overstreet,  of  Sylvania,  for 
defendants  In  error. 

BROTI/ES,  P.  J.  This  was  a  suit  on  a 
contract,  brought  by  the  J.  R.  Watldns  Medi- 
cal Company  against  F.  A.  Marbach,  as  prin- 
cipal, and  A.  D.  Lawrence  and  W.  R.  Ra- 
bistch  as  sureties.  Lawrence  demurred  to 
the  petition,  upon  the  ground  that  the  ac- 
tion could  not  be  maintained,  because  it  was 
proceeding  against  a  principal  and  guaran- 
tors in  the  same  action,  and  this  was  not 
legally  permissible.  The  court  sustained  this 
demurrer,  holding  that  the  contract  was  one 
of  guaranty,  and  not  of  suretyship.  To  this 
judgment  the  plaintiff  excepted. 

[1]  The  only  question  for  determination  by 


this  court  is  whether  the  contract  was  one 
of  guaranty  or  of  suretyship.  The  contract, 
signed  by  the  medical  company  and  by  Mar- 
bach, the  principal,  contained  the  following 
(among  other)   provisions: 

"For  and  in  consideration  of  tile  promises  and 
agreements  hereinafter  contained,  to  be  kept  and 
performed  by  the  party  of  the  second  part  [Mar- 
bach], the  company  promises  and  agrees  to  sell 
and  deliver  to  the  party  of  the  second  part,  free 
on  board  cars  at  Winona,  Minnesota,  or,  at  its 
option,  at  any  of  its  regular  places  of  shipment, 
any  and  all  medicines,  extracts,  and  other  arti- 
cles manufactured  or  sold,  or  which  may  hereaft- 
er be  manufactured  or  sold,  by  it,  at  the  usual 
and  customary  wholesale  prices,  as  the  party  of 
the  second  part  may  reasonably  require  for  sal* 
by  him  from  time  to  time,  from  the  date  hereof, 
nntil  the  1st  day  of  March,  1915,  as  herein- 
after provided,  in  the  following  described  terri- 
tory excepting  the  incori>orated  municipalities 
therein  located,  to  wit:  In  the  state  of  Georgia: 
All  of  Jenkins  county.  •  •  •  The  indebted- 
ness due  at  the  date  of  this  agreement  from  the 
party  of  the  second  part  to  the  party  of  the  first 
part  for  goods  and  other  articles  sold  and  deliv- 
ered to  him  under  a  prior  agreement  is  hereby 
mutually  agreed  to  be  the  sum  of  twelve  hun- 
dred twenty-seven  and  s'/^g,  dollars,  which  said 
indebtedness  the  second  party  hereby  promises 
and  agrees  to  pay  during  the  term  of  this  agree- 
ment, and  payment  of  vinick  it  herehy  to  extendi- 
ed."    (Italics  ours.) 

Just  below  the  signatures  of  the  medical 
company  and  Marbach,  and  on  the  same  page, 
is  the  following  contract: 

"In  consideration  of  one  dollar  in  hand  paid 
by  the  J.  R.  Watklns  Medical  Company,  the  re- 
ceipt whereof  is  hereby  aclmowledged,  and  the 
eaeoution  of  the  foregoing  agreement  hy  taid 
company,  and  the  tale  and  delivery  hy  it  to  the 
party  of  the  tecond  part  of  itt  medioinee,  ex- 
tracts, and  other  artiblet,  and  the  emtention  of 
the  time  of  payment  of  the  indehtednett  due 
from  him  to  taid  company  at  therein  provided 
(italics  ours),  we,  the  undersigned  sureties,  do 
nereby  jointly  and  severally  promise  and  guaran- 
tee the  full  and  complete  payment  of  said  in- 
debtedness and  for  said  medicines,  extracts  and 
other  articles,  and  the  prepaid  freight  and  ex- 
press thereon,  at  the  time  and  place,  and  in  the 
manner  in  said  agreement  provided. 

(Witness  slcn  here)  (Sureties  sign  here,  boil- 
Signed    by    first   surety         "ess  men  preferred. 

in  our  presence:  Sign  in  Ink.) 

W.  M.  Brinson,  First  Surety, 

MiUen,  Ga.  A.  D.  Lawrence. 

L.  Ea  Burke,  Occupation,   Farmer. 

Millen,  Ga.  RFT>.    P.  O.,  Butts,  Ga. 

Signed  by  second  sure-    Second  Surety, 

ty  in  our  presence:  W.  R.  Rabistch. 

D.  W.  Wiggins,  Occupation,  Farmer. 

Butts,  R.  1. 
Homer  Burke,  F.  O.  Address, 

MiUen,  Ga.  Millen,  Ga." 

In  Maury  y.  Waxelbaum  Co.,  106  Oa.  14, 
17,  33  S.  Bl  701,  703,  Mr.  Justice  Cqbb  said: 

"It  is  contended  that  the  contract  sued  on  in 
this  case  is  one  of  suretyship,  and  not  of  ^ar- 
anty.  The  two  terms  are  frequently  used  inter- 
changeably, and  for  this  reason  a  great  confu- 
sion has  arisen  in  the  books  as  to  the  proper  dis- 
tinction to  be  drawn  between  them.  A  guaran- 
tor is  a  surety,  in  the  sense  t)iat  he  obligates 
himself  to  pay  the  debt  of  another;  but  at  the 
same  time  there  is  a  very  clear  distinction  be- 
tween them.  One  difference  is  pointed  out  by 
our  C!ode.  It  says  that  a  contract  of  surety- 
ship 'differs  from  a  guaranty  in  this:   That  the 
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consideration  of  the  latter  is  a  benefit  flowing  to 
the  guarantor.' " 

In  Wright  Y.  Shorter,  Oft  Ga.  TO,  Jodge 
Bleckley  said: 

"Guarantors,  Tiewed  in  reference  to  the  con- 
sideration of  their  contract,  are  either  mere  sure- 
ties or  more  than  sureties.  They  are  mere  sure- 
ties when  the  consideration  of  the  guaranty 
moves,  not  to  them,  but  to  the  person  for  whose 
performance  they  become  bound.  They  are  more 
than  sureties  when  the  consideration  is  a  benefit 
flowing  to  themselves." 

In  Small  0>.  v.  Clazton,  1  Ga.  App.  83, 
87,  57  S.  B.  977,  979,  where  the  question  was 
whether  the  contract  sued  upon  was  one  of 
guaranty  or  suretyship.  Chief  Judge  Hill, 
said: 

"We  have  little  sympathy  with  artificial  £»■ 
Unctions  between  principles  of  law  which  pre- 
sent no  substantial  difference  as  to  matters  of 
right  and  justice,  which  tend  to  confuse  rather 
than-  to  enlighten,  and  to  furnish  loopholes  for 
technical  escapes  from  contract  obligations." 

Section  3538  of  the  avU  Code  of  1910  is 
aa  follows  r 

"The  contract  of  suretyship  is  that  whereby 
one  obligates  himself  to  pay  the  debt  of  another 
in  consideration  of  credit  or  indulgence,  or  other 
benefit  given  to  his  principal,  the  principal  re- 
maining bound  therefor.  It  differs  from  a  guar- 
antor in  this,  that  the  consideration  of  the  lat- 
ter is  a  benefit  flowing  to  the  guarantor." 

It  appears  from  the  face  of  the  contract 
sign€id  by  the  alleged  sureties  In  the  Instant 
case  that  the  consideration  to  the  sureties 
was  "one  dollar"  and  "the  execution  of  the 
foregoing  agreement  [the  contract  signed  by 
the  medical  company  and  Marbach]  by  said 
company,  and  the  sale  and  delivery  by  it  to 
the  jMU-ty  of  the  second  part  of  its  medicines, 
extracts,  and  other  articles,  and  the  extension 
of  the  time  of  payment  of  the  Indebtedness 
due  from  him  to  said  company  as  therein 
ppoTlded."  Under  the  Code  section  quoted 
above,  and  the  rulings  of  the  Supreme  Court 
and  of  this  court,  one  Important  distinction 
between  a  contract  of  guaranty  and  one  of 
suretyship  sedma  to  be  that  In  the  former 
the  benefits  g^ven  xmder  the  contract  must 
flow  to  the  guarantors,  and  in  the  latter  they 
mast  flow  to  the  prlndpaL  This  Cdie  sec- 
tion and  the  court  decisions  bearing  upon  the 
subject  must,  however,  be  given  a  reasonable, 
and  not  an  unreasonable,  construction.  Sec- 
tion 3540  of  the  ClvU  Code  of  1910  declares 
that: 

"The  contract  of  suretyship  is  one  of  strict 
law,  and  his  liability  will  not  he  extended  by 
implication  or  interpretation." 

It  is  clear  to  us  that  the  word  "benefit,"  as 
used  in  section  3538,  means  some  real  and  sub- 
stantial, and  not  a  mere  nominal,  benefit  On 
the  face  of  th«  contract  in  the  Instant  case, 
only  an  Insignificant,  nominal  benefit,  to  wit, 
$1,  flowed  to  the  alleged  sureties,  while  all  of 
the  real.  Important,  an'd  substantial  benefits 
were  given  to  the  principal.  Probably  the  most 
important  of  these  benefits  to  the  principal 
was  the  extension  to  him  by  the  medical  com- 
pany of  the  time  of  payment  of  the  debt,  then 


due  by  him,  amounting  to  over  $1,200.  The 
contract,  when  construed  as  a  whole,  clearly 
shows  that  the  defendants  who  signed  as 
sureties  obllgateid  themselves  to  pay  the  debt 
of  their  principal,  Marbach,  In  consideration 
of  the  extension  to  him  of  the  time  of  pay- 
ment of  this  large  debt,  and  of  the  other  im- 
portant benefits  given  him  under  the  omtract. 
and  that  these  indulgences,  granted  to  the 
principal,  were  the  real  consideration  of  tlieir 
signing  aa  sureties,  and  not  the  merely  nom- 
inal. Inconsequential  amount  of  50  cents 
apiece,  which  Hie  contract  says  they  reoeiv^ 
In  our  Judgment  there  must  be  some  reel, 
substantial  benefit.  In  addition  to  that  accru- 
ing to  the  principal,  flowing  to  one  who  signs 
a  contract  to  make  him  a  guarantor  Instead 
of  a  surety.  It  is  possible  that,  in  a  contract 
where  no  real,  substantial  benefit  flowed  to 
the  principal,  a  merely  nominal  benefit  fiow- 
Ing  to  one  who  signed  as  surety  might  be  suf- 
ficient to  malie  the  latter  a  guarantor,  Instead 
of  a  surety ;  but  where,  aa  in  this  case,  sub- 
stantial and  important  benefits  are ,  secured 
by  the  principal  under  the  contract,  it  is  in- 
conceivable that  the  mere  fact  that  a  purely 
nominal  benefit  is  in  addition  given  to  one 
signing  himself  as  surety  will  change  his  sta- 
tus from  that  of  a  surety  to  that  of  a  guar- 
antor. In  our  Judgment,  however,  while  the 
distinction  Just  discussed  is  an  Important  one, 
the  fundamental  distinction  between  a  con- 
tract of  guaranty  and  one  of  suretyship  la 
whether  the  persons  signing  as  "sureties"  or 
as  "guarantors"  are,  under  the  terms  of  the 
contract,  primarily  liable  for  the  promises  of 
their  principal,  or  only  secondarily  liable 
therefor.  If  they  are  primarily  liable,  they 
are  sureties,  and  not  guarantors. '  Under  the 
terms  of  the  contract  in  the  case  at  bar,  it 
seems  to  us  that  the  defendants  who  signed 
the  contract  as  sureties  are  clearly  liable 
primarily  for  the  undertakings  of  Marbach, 
their  principal ;  and  it  follows  that  they  are 
sureties,  and  not  guarantors. 

In  our  oplnicm  the  court  err^  in  holding 
the  contract  to  be  one  of  guaranty  and  tn 
sustaining  the  demurrra. 

Judgment  reversed. 

JBNKINS  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(20   Qa.    App.    756) 
McNATT  v.  CflTIZBJNS'  &  SOUTHERN 
BANE.    (No.  8298.) 

(Court  of  Appeals  of  Georgia,  Division  No,  2. 
Aug.  3,  1917.) 

(ByOabua  iy  fk«  Ooiirt.) 

1.  Pbocesb  ©=>33— SumtoNs— CoNSTBtrcnoK. 

Where  process  dated  May  3d  required  de- 
fendant "to  be  and  appear  at  the  next  superior 
court  of  Toombs  coun^  on  the  fourth  Monday, 
that  being  the  24th  day,  of  May  next,"  this 
means  the  first  24th  day  of  May  after  the  date 
of  the  process,  and  not  the  24th  day  of  May  of 
the  next  year. 
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2.  PLBADnrs  «=»362(2)  —  Stbikirq  Out  — 
PRATBa— Attobney'b  F^Ea. 
Where  a  note  provides  that,  "should  Baid> 
banh   at  any   time  deem  it  necessary  for  the 

grotection  or  enforcement  of  any  of  its  rights 
ereunder  to  employ  an  attorney  or  attorneys, 
or  should  this  paper  be  placed  in  the  bands  of  an 
attorney  after  default  for  collection  or  enforce- 
ment, I  hereby  a^ee  to  pay  all  fees  and  costs 
that  may  be  incurred  by  said  bank,  which  fees 
and  costs  shall  become  a  part  of  the  principal 
debt  secured  hereby,  and  may  be  paid  by  said 
bank  from  the  proceeds  of  any  sale  or  sales  as 
above,"  and  where  a  suit  Is  brought  on  the  note, 
and  tne  petition  asks  for  "10  per  cent,  of  the 
said  principal  and  interest  as  attorney's  feM," 
this  is  no  ground  for  striking  from  the  petition 
all  reference  to  attorney's  fees.  Under  such  a 
petition  the  plaintiff  could  recover  reasonable 
attorney's  fees  up  to,,  but  not  exceeding,  10  per 
cent,  of  the  principal  and  interest 
8.  Set-Off  and  Countebclaim  $s>32  —  Bb- 

COtJPMENT— NATtJBE   OF  DEFENSE. 

Recoupment,  as  a  defense,  must  spring  out 
of  the  contract  upon  which  the  plaintiff  sues, 
and  is  confined  to  that.  Any  cross-obligation  or 
independent  covenant  arising  under  that  con- 
tract would  bo  available  as  a  defense;  but  the 
defendant  cannot  by  plea  recoup  under  a  differ- 
ent and  independent  contract 

Error  from  Superior  Court,  Toombs  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Action  by  the  Citizens*  &  Southern  Banfc 
against  James  McNatt  There  was  a  Judg- 
ment for  plnlntlff,  and  defendant  brings  er- 
ror.   Affirmed. 

W.  L.  Wilson,  of  Mt  Vernon,  and  Hlnes 
&  Jordan,  of  Atlanta,  for  plaintiff  In  error. 
Adnms  &  Adams,  of  Savannah,  and  £.  J. 
Giles,  of  Lyons,  for  defendant  In  error. 

BLOODWOBTH,  J.  The  (Stlzens'  & 
Southern  Bank  brougbt  suit  against  James 
McNatt  on  a  note  due  June  15,  1914,  for  the 
principal  sum  of  $67,449.81.  The  defendant 
entered  a  special  appearance  for  the.  pur- 
pose of  moving  to  dismiss  the  petition,  and 
filed  a  demurrer  and  a  plea,  and  an  amend- 
ment to  the  plea.  We  will  discuss  the  mo- 
tion, the  demurrer,  and  the  amendment  to 
plea  In  the  ord«r  In  which  they  were  made. 

[1]  1.  The  copy  of  the  process  attached  to 
the  petition  Is  as  follows: 

"The  defendant,  James  McNatt,  of  the  said 
county  of  Toombs,  is  hereby  requirod,  person- 
ally or  by  attorney,  to  be  and  appear  at  the 
next  superior  court  of  Toombs  county  on-  the 
fourth  Monday,  that  being  the  24th  day.  of 
May  next  then  and  there  to  answer  the-  plain- 
tiff on  the  merits  of  the  foregoing  petition,  as 
in  default  of  such  aiipearance  the  said  court 
will  proceed  as  to  justice  shall  appertain.  Wit- 
ness the  Honorable  R.  N.  Bardeman,  judge  of 
said  superior  court,  this  3d  day  of  May,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
fifteen. 

"Adams  &  Adams,  PlaintifTs  Attorney. 

"Dess  Gray,  Clerk  S.  O.  T.  Co." 

The  defendant  moved  to  dismiss  the  peti- 
tion and  process: 

"Because  the  process  attached  to  said  peti- 
tion is  dated  May  3,  1915,  and  this  defendant 
is  thereby  required  to  be  and  appear  at  the  next 
superior  court  of  Toombs  county,  on  the  fourth 
Monday,  that  being  on  the  24th  day,  of  May 
next;  that  is,  on  the  fourth  Monday,  being  the 


24tb  day,  of  May,  1916,  when  said  process 
should  be  returnable  to  the  May  term,  1915,  of 
said  court" 

The  next  term  of  Toombs  superior  court 
after  the  process  was  Issued  would  be  held 
on  the  fourth  Monday  In  that  month.  This 
motion  was  properly  overruled.  "The  de- 
fendant was  bound  to  know  when  the  'next 
term'  of  the  superior  court  of  this  county 
would  be  held;  and  the  fact  that  the  no- 
tice Incorrectly  named  the  date  of  the  term 
did  not  render  It  Invalid."  American  Bond- 
ing &  Surety  Company  t.  Adams,  12i  Ga. 
510,  62  S.  E.  622  (1-b).  "The  word  'next.' 
In  a  writ  of  venire  issued  June  12,  1904 
commanding  the  sheriff  to  serve  the  writ 
upon  the  Jury  commissioners  and  requiring 
them  to  summon  the  jurors  to  appear  l>efore 
the  common  pleas  court  held  on  the  22d  of 
June  next,  at  10  o'clock,  eta,  meant  the  next 
22d  day  of  June  in  that  year,  especially  in 
view  of  the  fact  that  the  next  term  of  the 
court  after  June  12th  was  June  22d."  State 
V.  Washington,  82  S.  C.  341,  64  S.  E.  386 
(2);  Osgood  V.  Hutchlns,  6  N.  H.  374-384; 
Gibson  T.  Laughlln,  Minor  (Ala.)  1S2;  Fos- 
dlck  V.  Village  of  Perrj-sburg,  14  Ohio  St 
472-480.  In  the  decision  In  the  case  of  R. 
&  D.  R.  R.  Oo.  V.  Benson,  86  Ga.  206,  12  S. 
E.  357,  22  Am.  St  Rep.  446,  we  find  the  fol- 
lowing : 

"Id  the  caso  of  Williams  t.  Buchanan,  75 
Ga.  789,  the  original  process  required  the  de- 
fendant to  appear  'on  the  second  Monday  in 
April  next';  but  by  mistake  the  copy  process 
required  him  to  appear  'on  the  second  Monday 
in  December  next.'  The  process  was  dated  De- 
cember 28th.  The  following  April  was  the 
time  of  the  regular  term,  and  no  term  of  the 
court  was  to  meet  in  December.  It  was  held 
that  service  of  this  declaration  and  copy  pro- 
cess was  sufficient  to  put  the  defendant  on  no- 
tice of  the  case.  Jackson,-  G.  J.,  in  the  conrso 
of  the  opinion,  said;  'When  a  man  knows  that 
he  is  sued,  and  is  served  with  a  copy  of  the  dec- 
laration which  tells  him  what  he  is  sued  for 
and  in  what  court,  it  would  be  well  for  him  to 
step  to  tho  clerk  of  that  court'  and  find  out 
something  about  any  little  mistake  in  the  pro- 
cess, and  attend  at  the  first  term  to  take  ad- 
vantage of  the  mistake,  if  it  would  avail  him, 
or  have  it  corrected  and  put  off  a  term,  if  the 
court  so  decided;  especially  would  it  be  pru- 
dent not  to  delay  action  until  after  trial  term, 
verdict,  judgment,  and  execution^  and  then  set 
up  the  mistake  of  the  clerk,  which  must  have 
been  known  to  him  the  moment  he  read  the  copy 
declaration  and  process  handed  him  by  the  sher^ 
iff,  and  called  to  mind  the  fact,  known  to  every- 
body in  Sumter  county,  that  the  superior  court 
met  in  April,  and  not  in  December.'  * 

See,  also.  Ware  r,  Lamar,  IS  Ga.  App. 
560,  85  S.  E.  824. 

[2]  2.  The  defendant  filed  a  demurrer, 
but  in  his  brief  discussed  those  portions 
thereof  only  which  attacked  the  paragraphs 
of  the  i)etitIon  asking  for  attorney's  fees; 
the  demurrer  alleging  that  no  facts  were 
stated  in  the  petition  which  entitled  peti- 
tioner to  10  per  cent  on  principal  and  in- 
terest as  attorney's  fees,  and  that  no  copy 
of  the  notice  given  to  defendant  as  to  at- 
torney's fees  was  attached  to  the  petition. 
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Where  a  note  Embraces  a  clanse  for  attor- 
ney's fees,  and  In  suing  on  the  note  tbe 
plaintiff  desires  to  recover  fees  along  with 
principal  and  Interest,  and  gives  to  the  de- 
fendant the  notice  required  by  law  to  en- 
able blm  to  reoover  such  fees,  It  is  not  neces- 
sary that  a  cc^y  of  the  notice  be  attached 
to  tbe  petition.  It  Is  sufficient  If  the  petition 
shows  that: 

"The  bolder  of  the  obligation  sued  upon,  bis 
agent,  or  attorney,  notinied  the  defendant  in 
,  writinj;,  ten  days  before  suit  is  brought,  of  bis 
intention  to  bring  suit,  and  also  tbe  torm  of  the 
coort  to  which  suit  will  be  brought"  Oivil 
Code  of  1910,  S  4252. 

"Every  citizen  is  presumed  to  know  the  law; 
and  the  notice  which  the  statute  requires  to  be 
given  in  order  to  fix  upon  the  defendant  liabil- 
ity for  attorney's  fees  (Acts  1910,  p.  63)  is  suffi- 
cient if  it  states  the  contract  upon  which  suit 
will  be  brought,  the  term  of  the  court  to  which 
the  suit  will  be  filed,  and  refers  specifically  to 
tho  act  above  dted."  Rylee  v.  Bank  of  Stat- 
ham,  7  Ga.  App.  480,  67  S.  E.  383(3). 

The  note  provides  as  follows: 

"Should  said  bank  at  any  time  deem  it  neces- 
sary for  the  protection  or  enforcement  of  any 
of  its  rights  hereunder  to  employ  an  attorney  or 
attorneys,  or  should  this  paper  be  placed  in  the 
hands  of  an  attorney  after  default  for  collec- 
tion or  enforcement,  I  hereby  agree  to  pay  nil 
fees  and  costs  that  may  be  incurred  by  said 
bank,  which  fees  and  costs  shall  become  part  of 
the  principal  debt  secured  hereby,  and  may  be 
paid  by  said  bank  from  the  proceeds  of  any  sale 
or  sales  as  above." 

In  tbe  petition  the  plaintiff  asked  for  10 
per  cent  of  the  principal  and  interest  as:  at- 
torney's fees.  Under  this  provision  of  the 
note  the  defendant  claimed  that  this  was  not 
allowable,  and  that  this  part  of  the  petition 
should  be  stricken,  as  the  plaintiff,  under  this 
provision,  could  recover  reasonable  attorney's 
fees  only.  There  was  no  error  harmful  to 
the  defendant  in  refusing  to  strike  this  part 
of  the  petition,  because  at- last  it  was  a  qoes- 
timi  of  proof  as  to  what  would  be  reasonable 
attorney's  fees,  and  under  the  petition  the 
plaintiff  could  recover  whatever  amount  was 
shown  to  be  reasonable  as  fees  up  to,  but 
not  in  excess  of,  10  per  cent.*  However,  as  no 
attorney's  fees  were  allowed,  this  ruling 
conld  not  have  harmed  the  defendant. 

[3]  S.  The  defendant  filed  a  plea  denying 
the  indebtedness,  and  offered  an  amen'dment, 
which  the  court  refused  to  allow ;  and  the 
defendant  claims  that  this  ruling  on  the 
part  of  the  coart  was  erroneous.  An  ex- 
amination of  the  plea  will'  show  that  it  la 
intended  as  a  plea  of  recoupment  It  is 
couched  in  the  language  of  a  plea  of  recoup- 
meat,  an'S  alleges  that  because  of  the  fail- 
ure of  the  plaintiff  to  discharge  its  duty, 
and  in  violation  of  its  cross-obligations,  this 
defendant  has  been  <damaged  in  a  stated 
sum,  which  he  asks  to  be  allowed  to  recoup 
against  the  plaintiff,  and  prays  Judgment  for 
said  sam  against  the  plaintiff.  Under  our 
law,  the  plea  of  recoupment  must  grow  out 
of  the  cross-obligations  of  the  plaintiff  under 
the  contract  upon  which  suit  is  brought  In 
the  case  of  Hamilt<m  t.  Granger's  Life  & 
88SJBL-18 


Health  Insurance  Co.,  65  6a.  782,  Justice 
Crawford  sai'd: 

"Recoupment  as  a  defense  mast  spring  out  of 
tho  contract  upon  which  the  plaintiff  sues,  and 
is  confined  to  that.  In  this  case  the  suit  was 
brought  on  the  promissory  note,  and  any  cross- 
obligation  or  independent  covenant  arising  un- 
der that  contract  would  be  available  as  a  de- 
fense; but  it  is  sought  by  the  plea  to  recoup  un- 
der another  distinct,  independent,  and  ante- 
cedent contract    This  cannot  be  done." 

In  tbe  case  at  bar  the  suit  was  upon  a  note, 
and  the  facts  upon  which  the  plea  of  recoup- 
ment were  based  did  not  spring  out  of  any 
cross-obligations  of  the  plaintiff,  embraced 
in  the  note  sued  on,  but  dealt  with  a  distinct 
and  In'dependent  matter.  It  is  based  upon 
what  is  called  a  trust  deed,  and  alleges  that 
this  trust  deed  was  made  to  the  bank  as  trus- 
tee to  secure  an  issue  of  bcmds.  It  admits 
that  the  creator  of  the  trust  'deed,  "said 
Oconee  Klver  Mills,  covenanted  and  agreed" 
to  Insure  its  building,  etc.,  and  to  deposit  the 
policies  with  the  plaintiff,  as  trustee,  which 
policies  were  to  be  made  payable  to  the  plain- 
tiff, and  that  the  "Oconee  River  Mills  agreed 
to  pay  the  premium  thereon  and  keep  the 
same  in  full  force  and  effect  In  a  sum  equiva- 
lent to  the  bonds  secured  by  said  deed."  This 
deed  was  between  the  Oconee  River  Cotton 
Mills  and  the  plaintiff  only,  and  tbe  defend- 
ant is  not  a  party  thereto.  The  plea  far- 
ther avers  in  general  terms  that  It  was  tbe 
duty  of  tbe  plaintiff  as  said  trustee,  and  tbe 
plaintiff  as  such  trustee  tindertook  and 
agreed,  in  behalf  of  the  holders  of  the  bonds, 
to  keep  the  policy  In  foil  force  and  effect  by 
obtaining  the  necessary,  customary,  and  prop- 
er agreements  from  the  insurance  company, 
permitting  the  establishment  to  be  and  re- 
main idle.  It  does  not,  however,  set  forth 
any  contract  of  this  sort  by  tbe  bank  as  trus- 
tee, or  the  consideration '  or  terms  thereof, 
and  does  not  In  any  way  withdraw  the  admis- 
sl<ms,  already  nottce'd,  to  the  effect  that  the 
Oconee  River  Mills  was  to  look  after  the  in-' 
surance  and  keep  It  up.  In  the  case  of  City 
of  Moultrie  ▼.  Schofleld  Sons  Co.,  6  Ga.  App. 
464,  65  S.  B.  315,  the  first  beadnote  is  as 
follows : 

"Pleadings  are  construed  moat  strongly 
against  the  pleader,  and  where  a  plea  both  ad- 
mits and  denies  the  execution  of  a  contract 
which  binds  tho  pleader  and  tbe  adverse  party 
to  mutual  obligations,  the  admission,  and  not 
the  denial,  must  prevail." 

See,  also.  White  Sewing  Machine  Co.  ♦. 
Horkan,  7  6a.  App.  283,  66  S.  E.  811  (2). 

Tbe  plea  farther  alleges  that  If  the  plain- 
tiff, as  said  trustee  for  tills  defendant  and 
tbe  other  bondholders,  had.  In  accordance 
with  its  agreement,  kept  the  policy  In  force 
by  obtaining  an  extension  agreement,  plain- 
tiff would  have  been  able  to  collect  the 
amount  of  tbe  policy,  and,  if  it  had  been  col- 
lected, tbe  bank,  as  pledgee,  would  iUave  re- 
ceived from  the  bonds  more  than  enough  to 
pay  tbe  note,  and  that,  by  reason  of  said 
failure  of  the  plaintiff  to  keep  said  insur- 
ance in  fbrce,  "this  defendant  was- and  Is 
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damaged  in  tbe  Bum  of  forty-one  thousand 
dollars  (^,000),  which  loss  and  damage 
arose  out  of  tbe  breach  of  the  cross-obliga- 
tl<^ns  of  plaintiff  to  this  defendant  under 
said  trust  deed,  and  under  the  contract  be- 
tween the  plaintiff  and  this  defendant  where- 
by the  bonds  and  stock  of  sadd  Oconee  River 
Mills  were  deposited  with  and  pledged  to 
secure  the  note  sued  on  in  this  case,"  and 
that  by  reason  of  the  fiillure  to  keep  up  said 
Insurance  said  policy  became  null  and  void, 
and  the  plaintiff  and  the  Oconee  River  Mills 
were  unable  to  collect  the  full  amount  of 
said  loss,  but,  on  the  contrary,  compromised 
and  settled  with  the  insurance  company  for 
the  sum  of  $75,000.  The  pleading  concludes 
with  the  following: 

"By  reason  of  the'  failure  of  plaintiff  to  dis- 
charge its  duty  in  the  above  respects,  and  by 
reason  of  the  violation  of  its  undertaking  and 
agreement,  and  in  violation  of  its  cross-obliga- 
tions  to  this  defendant,  this  defendant  has  t>een 
damaged  in  ttie  sum  of  $41,000,  which  he  re- 
coups against  the  claim  of  plaintiff,  and  prays 
judgment  for  said  sum  against  the  plaintiJS." 

Trom  the  foregoing  it  wUl  be  seen  that  the 
allegations  of  the  plea  seeking  to  set  out  re- 
coupment grow  out  of  a  separate  and  Inde- 
'  pendent  contract  from  the  note  sued  on,  and 
the  plea  is  therefore  not  good  as  one  of  re- 
coupment 

The  other  and  general  allegations  of  the 
plea,  as  to  damages  to  defendant,  based  upon 
the  alleged  violation  of  duty  in  obtaining  an 
extension  of  insurance,  and  thereby  saving 
loss  to  the  defendant,  when  considered  in 
connection  with  the  particular  facts  of  tills 
case,  and  especially  in  connection  with  the 
statement  in  the  plea  that  the  Oconee  Mills 
agreed  to  insure  the  building,  pay  the  pre- 
miums, and  keep  the  insurance  of  full  force, 
were  properly  stricken  with  the  other  por- 
tions of  this  amended  plea. 

Judgment  affirmed. 

BROXLJBS,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(20    Qa.    App.    611) 

DIXON  T.  MAYOR  AND  ALDERMEN  OF 
CITY  OF  SAVANNAH.    (No.  8324.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Aug.  2,  1917.) 

(Byllalut  bv  the  Court.) 

1.  ExEcxrnoN  «=>167— Aftidavit  or  Illkoal- 
ITY— -SumciKNCY. 
Where  an  execution  ia  levied  upon  property 
in  the  city  of  Savaonah  for  its  proportionate 
part  of  the  cost  of  the  paving  of  a  street  upon 
which  it  abuts,  and  the  owner  of  the  property 
interposes  an  affidavit  of  illegality  which  recites 
merely  "that  the  execution  [describing  it]  is  il- 
legal, and  that  the  whole  of  the  amount  of  $93.93 
stated  in  the  execution  is  not  due,  and  deponent 
denies  that  any  part  of  it  ia  due,  wherefore  de- 
ponent makes  this  affidavit,  that  the. same  shall 
be  returned  to  tbe  superior  court  of  Chatham 
county  and  there  tried,  and  the  issue  determined 
as  in  case  of  illegality,"  the  affidavit,  when  re- 
turned to  the  superior  court,  is  not  subject  to  a 
general  demurrer  or  an  oral  motion  to  dismiss, 


but  Is  not  good  as  against  a  timely  special  de- 
murrer, which  sets  forth  that  the  affidavit  "does 
not  allege  any  facts  to  show  why  tbe  said  execo- 
tion  is  illegal,  nor  why  the  amount  of  the  same 
is  not  due,  eitner  in  whole  or  in  part." 
2.  Affidavit  or  Iixzoautt  —  Sfxciai.  Da- 

JfUBBEB. 

The  court  did  not  err  in  sustaining  the  spe- 
cial demurrer  interposed  to  the  affidavit  of  ille- 
gality as  amended,  and  in  dismissing  the  affi- 
davit. 

Error  from  Superior  Court,  Cbattuun  Coun- 
ty; XL.  Kent,  Judge. 

Proceeding  by  the  Mayor  and  Aldermen  of  • 
the  City  of  Savannah  against  Jessie  Dixon 
to  collect  a  paving  assessment.  The  owner 
filed  an  affidavit  of  illegality  against  execu- 
tion, to  which  a  special  demurrer  was  sus- 
tained, the  affidavit  being  dismissed,  and  be 
brings  error.    Affirmed. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  plaintiff  in  error.  R.  J.  Travis  and 
D.  S.  Atkinson,  both  of  Savannah,  for  de- 
fendant in  error. 

BROYLES,  P.  J.  The  mayor  and  alder- 
men of  the  dty  of  Savannah  levied  an  execu- 
tion upon  tbe  property  of  Mrs.  Dixon  for  her 
proportionate  part  of  the  cost  of  the  pave- 
ment of  a  certain  street  in  tbe  city  up<»i 
which  the  property  abutted.  To  this  execu- 
tion and  levy  the  defendant  Interposed  the 
following  affidavit  of  illegality: 

"Personally  appeared  before  me,  Mrs.  Jessie 
Dixon,  who  upon  oath  says  that  the  execution 
levied  by  the  mayor  and  aldermen  of  the  city 
of  Savannah,  through  George  D.  Semken,  Eiaq., 
the  city  marshal,  upon  the  triangular  lot  at  the 
intersection  of  West  Boundary.  Gwinnett,  and 
Roberts  streets,  is  illegal,  and  tnat  tbe  whole  of 
the  amount  of  $93.93  stated  in  said  execution  is 
not  due,  and  deponent  deniea  that  any  part  of 
said  amount  is  due. 

"For  further  cause  of  illegality  deponent  says 
that  the  paving  assessed  against  said  property 
was  done  without  cost  to  the  city,  the  cobble- 
stones with  which  it  was  paved  having  been  tak- 
en from  Wheaton  street,  where  they  were  con- 
demned by  the  city,  and  the  labor  of  laying 
the  pavement  having  been  performed  by  regular 
hands  regularly  in  the  employ  of  the  mayor  and 
aldermen  of  the  oity  of  Savannah. 

"Deponent  further  says  that  the  amount  as- 
sessed against  said  property  for  said  paving  is 
altogether  out  of  proportion  to  the  benefits  to 
the  property  and  amounts  to  practical  confisca- 
tion. The  city  has  assessed  the  value  of  said 
lot  of  land  at  $200,  or  nearly  one-half  the  value 
of  the  property.  If  West  Boundary  street  and 
Roberts  street  be  paved  at  the  same  cost  per 
front  foot,  tbe  city  will  take  more  from  deponent 
than  the  value  of  the  property,  without  conse- 
quential Improvement  proportionate  to  tiie  cost. 

"For  further  cause  of  illegality  deponent  says 
that  the  assessment  is  wholly  unequal  as  between 
the  different  lot  owners;  that  deponent's  prop- 
erty is  a  triangle,  having  a  base  of  66.48  feet  on 
Gwinnett  street,  and  an  altitude  of  06.68  feet 
on  West  Boundary,  and  a  hypothenuse  of  80.24 
feet  on  Roberts  street,  so  that  at  the  apex  of  the 
angle  between  Roberts  street  and  Gwinnett 
street  deponent  is  required  to  pay  a  full  frontage  I 
without  any  depth  of  inroperty  to  be  benefited, 
and  the  lot  is  so  small  and  has  such  little  depth 
for  the  greatest  part  of  the  way  that  the  cost  of 
paving  is  altogether  out  of  proportion  to  the 
values  of  the  property,  and  is  entirely  unequal 
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in  the  dbtribution  between  deponent  and  other 
property  owners. 

"For  further  cause  of  iHegality  deponent  says 
that  the  mayor  and  aldermen  have  charged  and 
settled  with  other  property  holders,  to  wit,  E. 
W.  Bell,  for  50  per  cent,  of  the  assessment  made, 
so  that,  if  deponent  be  required  to  pay  said  tax 
execution,  the  burden  will  be  placed  unequally 
upon  her. 

"Wherefore  deponent  makes  this  affidavit,  that 
the  same  shall  be  returned  to  the  superior  court 
ot  Chatham  county  and  there  tried  and  the  issue 
determined  as  in  case  of  illegality." 

The  city  filed  a  demurrer  on  tlie  following 
groonds: 

"(1)  Becanse  the  said  affidavit  of  illegality  is 
not  amfficient  in  law. 

"(2)  Becanse  the  affidavit  of  illegality  states 
the  foDowing  condusion:  The  whole  amount  of 
'$83.93  stated  in  said  execution  is  not  due,  and 
denies  that  any  part  of  said  amount  is  due.'  No 
facts  are  stated  in  the  affidavit  of  illegalitjr  upon 
which  to  base  thia  conclusion,  which,  in  view  of 
the  facts  alleged,  is  vague,  uncertain,  and  ambig- 
uous, and  plaintiff  moves  to  strike  the  same. 

"(3)  Plaintiff  demurs  to  the  second  paragraph 
of  the  affidavit  of  illegality,  which  states  the 
following:  'For  further  cause  of  illegality  de- 
ponent says  that  the  paving  assessed  against  said 
property  was  done  without  cost  to  the  city,  the 
cobblestones  with  which  it  was  paved  having 
been  taken  from  Wheaton  street,  where  they 
were  condemned  by  the  city,  and  the  labor  of 
laying  the  pavement  having  been  performed  by 
regular  hands  regularly  in  the  employ  of  the 
mayor  and  aldermen  of  the  city  of  Savannah.' 
Plaintiff  says  that  the  said  paragraph  does  not 
allege  affirmatively  that  the  cobblestones  were  of 
no  value,  that  it  does  not  show  that  the  city 
was  not  put  to  an  expense  in  removing  the  cob- 
blestones from  Wheaton  street  to  the  point 
where  it  was  laid  opposite  defendant's  property, 
and  that  the  labor  used  in  laying  the  pavement 
was  not  paid  for  by  the  city,  and  of  cost  to  the 
city.  Plaintiff  shows,  from  the  facts  alleged  in 
the  illegality,  it  will  follow  by  necessary  impli- 
cation, that  the  pavement  was  laid  at  cost  to 
the  city. 

"(4)  Plaintiff  demurs  to  the  third  paragraph 
of  the  affidavit  of  illegality,  wherein  it  is  alleged 
that  the  city  has  assessed  the  value  of  said  lot 
of  land  at  $200.  Plaintiff  says  that  neither  said 
paragraph  nor  said  illegality  alleges  the  real 
value  of  said  lot  of  land. 

"(5)  Plaintiff  demurs  to  that  portion  of  said 
third  paragraph  wherein  it  is  alleged  that.  If 
West  Boundary  and  Roberts  streets  be  paved  at 
the  same  cost  pet  front  foot,  the  city  will  take 
more  from  deponent  than  the  value  of  the  prop- 
erty, without  consequential  improvement  pro- 
portionate to  the  cost.'  Said  illegality  does  not 
show:  (a)  That  the  city  contemplates  improv- 
ing West  Boundary  or  Roberts  street;  or  (b) 
tbat  the  city  will  ever  improve  West  Boundary 
or  Roberts  streets. 

"Further  demurring  to  said  portion  of  said  0- 
legality,  plaintiff  says  the  improvement  of  West 
Boundary  or  Roberts  streets  would  not  aSeet 
this  execution,  and  the  allegation  is  immaterial 
and  irrelevant.  Plaintiff  says  that  the  excript 
[excerpt]  here  quoted  should  be  stricken. 

"(6)  Plaintiff  demurs  to  the  fourth  paragraph 
of  the  affidavit  of  illegality,  wherein  it  is  alleged 
that  the  assessment  is  wholly  unequal  as  be- 
tween different  lot  owners.  Deponent's  property 
is  a  triangle,  having  a  base  of  56.48  feet  on 
Gwinnett  street,  an  altitude  of  56.68  feet  on 
West  Boundary  street,  and  a  hypothenuse  of 
80.24  feet  on  Roberts  street,  so  that,  at  the 
apex  of  the  angle  between  Gwinnett  street  and 
Bcberts  street,  deponent  is  required  to  pay  a 
full  frontage  without  any  depth  of  property 
to  be  benefited,  and  the  lot  is  so  small  and  has 
such  little  depth  for  the  greatest  part  of  the 
way  that  the  cost  of  paving  is  altogether  out  of 


proportion  to  the  values  of  the  property,  and  is 
entirely  unequal  in  the  distribution  between  de- 
ponent and  other  property  owners.'  Plaintiff 
says  that  the  statement  of  facts  alleged  in  said 
paragraph  furnish  no  ground  of  illegality  suffi- 
cient in  law  to  sustain  bis  case,  and  moves  tbat 
the  same  be  stricken. 

"(7)  Plaintiff  demurs  to  the  fifth  paragraph  of 
said  petition,  wherein  it  is  alleged  as  follows: 
'For  further  cause  of  illegality  deponent  says 
tbat  the  mayor  and  aldermen  have  charged  and 
settled  with  other  property  owners,  to  wit,  E.  W. 
Bell,  for  50  per  cent,  of  the  assessment  made, 
so  that,  if  deponent  is  required  to  pay  said  tax 
execution,  the  burden  will  be  placed  unequally 
upon  her.'  Plaintiff  says  that  said  paragraph  is 
immaterial,  irrelevant,  and  furnishes  no  ground 
of  illegality,  and  prays  that  the  same  be  strick- 
en." > 

Upon  the  bearing  of  the  case  before  the 
superior  court,  the  defendant  in  fl.  fa.  filed 
the  following  amendment: 

"And  now  comes  the  defendant,  and  amends 
her  affidavit  of  illegality  by  striking  therefrom 
everything  except  the  first  paragraph  and  the 
prayer;  the  part  hereby  stricken  being  designated 
in  the  demurrer  of  defendant  as  paragraphs  2, 
3,  4,  and  5.  Defendant  prays  that  this  amend- 
ment be  allowed  and  ordered  filed  as  a  part  of 
the  record  in  this  case." 

This  amendment  was  allowed  by  tbe  court. 
Whereupon  the  city  filed  an  additional  de- 
murrer, as  follows: 

"Now  comes  the  mayor  and  aldermen  of  the 
city  of  Savannah  in  the  above-named  case,  and 
demurs  to  the  affidavit  of  illegality  as  amended, 
for  the  following  reasons,  to  wit:  (1)  Because 
the  affidavit  of  illegality  does  not  allege  any 
facts  to  show  why  the  said  execution  is  illegal, 
nor  why  the  amount  of  the  same  is  not  due,  ei- 
ther in  whole  or  in  part.  For  said  reason  the 
said  mayor  and  aldermen  of  the  city  of  Savan- 
nah move  to  strike  said  affidavit  of  illegality." 

The  court  sustained  the  demurrer  and  dis- 
missed the  afBdavlt  of  illegality. 

[1]  The  main  question  to  be  determined  in 
this  case  is  whether  it  was  incumbent  upon 
the  plaintiff  in  error  to  set  out  in  her  affi- 
davit of  illegality  the  facta  upon  which  she 
based  her  claim  that  the  execution  was  pro- 
ceeding illegally,  and  that  its  amount,  either 
in  whole  or  In  part,  was  not  due,  or  whether 
her  bald  statement  therein  that  the  execu- 
tion "Is  Illegal,  and  tbat  the  whole  of  the 
amount  of  $93.93  stated  in  said  execution 
is  not  due,  and  deponent  denies  that  any 
part  of  said  amount  is  due,"  Is  sufficient  as 
against  a  timely  special  demurrer  calling 
upon  her  to  state  the  grounds  of  her  defense 
to  the  execution.  The  method  for  contesting 
such  executions  issued  and  levied  by  the  city 
of  Savannah  Is  prescribed  by  the  act  of  1885 
(Laws  Georgia  1884-85,  p.  362,  $  6),  as  fol- 
lows: 

<•  *  •  •  rrhe  defendant  shall  have  the  right 
to  file  an  affidavit  denying  that  the  whole  or 
any  part  of  the  amount  for  which  the  execution 
issued  is  due,  and  stating  what  amount  he  ad- 
mits to  be  due,  which  amount  so  admitted  to  be 
due  shall  be  paid  or  collected  before  the  affidavit 
is  received,  and  the  affidavit  received  for  the 
balance ;  and  all  such  afiidavits  so  received  shall 
be  returned  to  the  superior  court  of  Chatham 
county,  and  there  tried,  and  the  issue  determined 
as  in  case  of  illegality,  subject  to  all  the  pains 
and  penalties  provided  for  in  cases  of  illegality 
for  delay." 
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It  Is  earnestly  contended  by  the  able  -coun- 
sel for  plaintiff  In  error  that  the  affidavit  as 
amended  was  not  subject  to  the  special  de- 
murrer; that  It  was  the  Intent  of  the  Legis- 
lature, when  the  act  In  question  was  passed, 
to  prescribe  the  form  of  the  affidavit  which 
would  moke  an  Issue  between  the  parties; 
and  that  an  affidavit  In  such  form  Is  all  the 
pleading  necessary  for  the  defendant  In  exe- 
cution to  make.  To  sustain  this  contention, 
Speer  v.  Athens,  85  Qa.  49,  11  S.  E.  802,  9 
L.  R.  A.  402,  and  Bacon  t.  Savannah,  86  Ga. 
301,  12  S.  E.  680,  are  dted.  In  each  of  these 
cases  an  act  similar  to  the  one  now  under 
consideration  was  Involved.  In  the  Bacon 
Oase  the  Supreme  C!ourt  held  that  the  lower 
court  erred  In  dismissing  an  affidavit  of  Il- 
legality which  contained  substantially  the 
same  language  as  the  affidavit  in  the  Instant 
case;  but  In  that  case  there  was  no  special 
demurrer  Interposed,  and  the  affidavit  was 
dismissed  on  an  oral  motion  which  dedared 
merely  that  "It  contained  nothing  constitut- 
ing any  defense  to  proceeding  with  the  exe- 
cution." This  motion  was  of  the  nature  of 
a  general  demurrer,  and  the  ruling  of  the 
Supreme  Court  was  merely  that  an  affidavit 
couched  in  the  language  of  the  statute  was 
good  as  against  It  The  court  In  that  case 
did  not  bold  that  the  affidavit  would  have 
been  good  as  against  a  timely  special  demur- 
rer, and,  if  It  had,  it  would  have  been  obiter. 
In  Speer  v.  Athens,  supra,  the  third  beadnote 
is  as  follows: 

"Nor  is  the  owner  of  such  real  estate  thereby 
deprived  of  his  property  without  due  process  of 
law ;  the  act  providing  that,  when  execution  is 
issued  for  the  amount  of  the  assessment,  he  may 
file  an  affidavit  dcnyini;  the  whole  or  any  part 
thereof,  which  affidavit  is  made  returnable  to 
the  superior  Court,  the  issue  thereon  to  be  tried 
and  determined  as  in  cases  of  illegality.  At  such 
bearing  he  may  show  fraud  or  mistake,  error  or 
excess  in  tlie  amount  of  the  execution,  want  of 
statutory  authority  to  support  the  assessment, 
or  failure  to  comply  with  the  provisions  of  the 
statute  and  the  ordinances  in  pursuance  thereol" 

In  that  case,  however,  as  will  be  seen  from 
the  other  headnotes  and  the  opinion,  the  con- 
stitutionality of  the  act  had  been  questioned, 
and  the  sole  question  before  the  Supreme 
Court  was  whether  the  act  was  constitutlon- 
aL  No  question  of  pleading  was  passed  up- 
on. The  statute  was  attacked  upon  the 
ground  that  it  failed  to  afford  due  process  of 
law,  and  the  court  held  that  this  was  not 
a  good  ground.  Inasmuch  as  the  act  provided 
for  the  filing  of  an  affidavit  of  Illegality, 
denying  the  whole  of  the  amount  of  the  exe- 
cution, or  any  part  thereof,  and  provided 
further  that  such  an  affidavit  should  be  re- 
turned to  the  superior  court,  where  the  Issue 
thereon  should  be  tried  and  determined  as  in 
cases  of  illegality.  The  court  further  said 
(85  Ga.  on  page  67,  11  S.  B.  on  page  808,  9 
L.  R.  A.  402,  in  the  opinion): 

"Finally,  the  act  itself  makes  full  provision 
for  a  hearing  to  the  lot  owner  as  to  every  matter 
upon  which  he  is  entitled  to  be  beard,  by  pro- 
viding that  if,  upon  his  failure  to  pay,  execution 
be  issued  against  him,  he  may  file  as  affidavit 


denying  the  whole  or  any  part  of  the  amount 
for  which  the  execution  issued,  which  affidavit 
is  made  returnable  to  the  superior  court,  to  be 
tried  and  the  issue  determined  as  in  cases  of 
illegality.  The  property  owner  is  thus  inform- 
ed of  the  amount  of  the  assessment,  and  a  time, 
place,  and  tribunal  are  provided  at  and  before 
which  a  hearing  may  be  had  before  his  prop- 
erty can  be  taken  and  sold.  If  the  sidewalk  is 
not  made  in  conformity  with  the  requirements 
of  the  ordinance,  if  he  is  charged  an  amount  iiL 
excess  of  the  proportion  for  which  he  is  assess- 
able, he  may  be  heard  in  reference  thereto.  'He 
may  show  fraud,  mistake,  want  of  authority  to 
support  the  assessment,  or  a  failure  to  comply 
with  the  provisions  of  the  statute.  His  consti- 
tutional rights  are  therefore  fully  protected. 
Whether  the  plan  and  system  of  local  improve- 
ments as  autnorised  and  administered  are  the 
wisest  is  a  question  to  be  addressed  to  the  Legis- 
lature.' "  [Hennepin  Cowity  v.  Bartleson]  37 
Minn.  345  [34  N.  W.  228]  supra." 

In  the  Minnesota  case  quoted  from,  the 
court  was  not  passing  upon  a  question  of 
pleading,  but  upon  the  constitutional  ques- 
tion of  whether  the  statute  involved  afforded 
due  process  of  law,  and  the  court  held  that 
It  did,  since  it  provided  that  the  defenses  of 
fraud,  mistake,  etc.,  might  be  set  up  by  the 
defendant  In  fl.  fa.  Neither  In  that  case  nor 
In  the  Speer  Case  does  the  decision  deal 
with  any  question  of  pleading,  but  both  de- 
<dslons  are  solely  as  to  the  constitutionality 
of  the  statute  Involved.  In  our  oi^ion  it  is 
clear  that  neither  of  these  decisions  held,  or 
Intended  to  hold,  that  the  defendant  In  fl.  fa. 
could  set  up  his  defense  without  the  usnal 
and  proper  pleadings.  To  hold  otherwise 
would  be  repugnant  to  all  the  rules  and  nice- 
ties of  pleading.  The  plaintiff  In  fi.  fa., 
where  It  makes  use  of  its  right  to  specially 
demur,  has  the  further  right  to  require  the 
defendant  in  fl.  fa.  to  amend  his  affidavit  of 
Illegality,  where  no  grounds  are  therein  stat- 
ed as  to  why  the  execution  is  proceeding  ille- 
gally. As  said  by  the  Supreme  Court  in 
Riley  V.  Wrlghtsvllle  A  Tennille  R.  R.  Co, 
133  Ga.  413,  65  S.  R  890.  24  L.  R.  A.  (N.  S.) 
379,  18  Ann.  Cas.  208: 

"Great  liberality  is  allowed  in  pleadings  and 
amendments,  and  different  aspects  of  a  case  can 
be  presented  in  different  counts.  Useless  detail 
and  elaboration  are  not  required.  But  there  is 
no  reason  to  permit  vital  facts  in  a  case  to  be 
pleaded  in  vague,  uncertain,  or  ambiguous  terms, 
which  may  have  the  effect  of  not  putting  the 
adverse  side  on  notice  as  to  how  to  prepare  the 
defense,  or  to  allow  the  pleader  to  fail  to  refuse 
to  amend  as  to  such  matters  when  called  on  to 
do  so  by  appropriate  demurrer." 

Moreover,  the  statute  In  the  Instant  case 
expressly  provides  that  the  affidavit  of  Il- 
legality "shall  be  returned  to  the  superior 
court  of  Chatham  connty,  and  there  tried, 
and  the  issue  determined  a*  in  ca««  of  it- 
legalitv"  (italics  ours).  How  are  cases  of  Il- 
legality tried  and  determined?  In  Sharp  t. 
Kennedy,  50  Ga.  200,  the  second  headnote  Is 
as  follows: 

"An  affidavit  of  illegality  to  an  execution,  set- 
ting up  facts  as  a  reason  why  the  execution  is 
proceeding  illegally,  must  distinctly  present  the 
matter  relied  upon,  so  that,  if  not  denied,  the 
court  may  pass  judgment  intelligently,  or,  it 
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denied,  that  the  jury  may  have  distinctly  before 
it  the  matter  in  issue." 

In  Green  ▼.  Bogers,  02  Oa.  107  (2),  tbe  ooort 
said: 

"In  an  affidavit  of  illegality,  the  effect  of 
which  ia  to  suspend  the  proceas  of  the  court,  the 
grounds  should  be  set  out  in  such  manner  as  to 
show  clearly  that  the-execution  is  proceeding  il- 
legally by  the  conduct  of  the  plaintiff  or  of  the 
officers  of  the  law ;  therefore  an  allegation  that 
the  mortgage  was  altered,  without  stating  who 
altered  it,  or  that  it  was  done  without  the  con- 
sent of  the  mortgagor,  was  prpperly  held  insuf- 
fldent" 

In  Baker  v.  Akorman,  77  Qa.  89,  which  was 
a  case  where  the  lower  court  had  snstained  a 
demurrer  to  an  afiBdavlt  of  illegality  inter- 
posed to  an  execution,  the  Supreme  Court 
(on  page  90)  said: 

"There  is  no  fact  set  out  in  this  affidavit  upon 
which  issue  can  be  taken,  or  on  which  perjury 
could  be  assigned,  in  the  event  it  should  turn 
out  to  be  false.  The  statements  are  only  con- 
elusions,  which  it  would  be  the  province  of  the 
court,  and  not  of  the  affiant,  to  draw  from  facts 
properly  stated.  •  •  •  Such  general  aver- 
ments amount  to  nothing.  They  are  mere  bru- 
tem  fulmen,  and  cannot  be  passed  upon  by  the 
court" 

In  Terry  v.  Bank  of  Amerlcus,  77  Ga.  628, 
3  S.  E.  154,  the  second  headnote  is  as  fol- 
lows: 

"An  affidavit  of  illegality,  which  stated  in  gen- 
eral terms  that  the  note,  'the  cause  of  action,' 
was  paid  off  in  full,  without  stating  to  whom 
the  payment  was  made,  or  whether  made  before 
or  after  judgment,  was  so  uncertain  and  elusive 
as  to  be  demurrable." 

In  Thompson  v.  Fain,  139  Ga.  310,  77  S. 
E.  166  (3),  the  Supreme  Court  held  as  fol- 
lows: 

"The  ground  of  illegality  which  set  op  that 
some  part  of  the  costs  was  not  properly  taxed 
against  the  affiant  was  so  vague  and  indefinite 
as  to  show  no  reason  why  such  taxation  was  il- 
legal, and  was  properly  stricken." 

It  is  contended,  however,  by  counsel  for 
tbe  plaintiff  in  error,  that  the  rule  of  plead- 
ing in  the  Instant  case  is  not  the  same  as  In 
cases  of  executions  Issued  upon  a  common-law 
judgment,  because  the  statute  (Civil  Code,  { 
5305)  under  which  such  executions  are  issi^ed 
provides  that  when  "such  execution  shall  be 
levied  on  property,  such  person  may  make 
oath  In  writing,  and  shall  ttate  the  eaute  of 
such  illegality"  (Italics  ours),  and  in  the  stat 
ute  involved  in  the  Instant  case  there  Is  no 
such  requirement.  While,  however,  the  Code 
section  Just  referred  to  requires  that  the  af- 
fidavit shall  state  "tbe  cause"  of  such  illegal- 
ity, it  does  not  require  that  "the  cause"  shall 
be  stated  In  detail,  or  that  the  specitic  facts 
upon  which  the  cause  may  be  based  shall 
be  given.  It  might  be  argued  with  some 
reason  that  the  general  form  prescribed  in 
the  "paving"  statute  now  under  considera- 
tion gives  tbe  "cause"  for  the  alleged  illegal- 
ity, when  It  further  states  that  neither  the 
total  amount  named  in  the  execution,  nor  any 
part  thereof,  is  due.  In  our  Judgment,  there- 
tore,  the  same  rule  of  pleading  that  applies 
to  affidavits  of  illegality  interposed  to  execu- 
tions issued  upon  common-law  Judgments  Is 
ippUcable  to  the  affidavit  filed  In  this  case. 


It  Is  earnestly  and  strongly  eootended  by 
counsel  for  the  plaintiff  in  error  that,  as  the 
affidavit  here  in  question  used  the  exact  lan- 
guage contained  in  the  statute,  this  "statu- 
tory pleading"  is  aU  that  was  necessary,  and 
that  It  is  not  unusual  for  a  statute  to  pre- 
scribe a  form  for  defenses,  and  that,  whenever 
this  is  done,  a  compliance  with  the  statute  is 
all  that  is  required.  Counsel  dtes,  In  sup- 
port of  this  contention,  sections  4730,.  6387, 
and  5539  of  the  Civil  Code  of  1910.  In  our 
<^inlon,  rulings  based  upon  these  sections, 
which  relate  to  cases  so  different  in  8uhje«st- 
matter  from  that  of  the  case  at  bar,  are  not 
controlling  here.  However,  in  none  of  the 
decisions,  construlBg  them  that  are  cited  by 
counsel  for  the  plaintiff  in  error  is  It  held 
that  a  plea  In  the  form  given  by  the  statute 
is  not  subject  to  a  ttmely  wedal  demurrer. 
Section  4730  refers  to  a  counter  affidavit  In 
a  suit  upon  an  open  account  In  a  Justice's 
court,  and  provides  merely  that  where  the 
account  has  been  proved  by  the  affidavit  of 
the  plalnMfl,  and  the  defendant  flies  his  af- 
fidavit denyihg  the  Justice  and  fairness  of 
the  whole  or  any  part  of  the  account,  "the 
court  shall  not  give  Judgment  In  favor  of  the 
plaintiff  for  that  part  of  the  account  so  denied 
and  controverted,  unless  supported  by  other 
proof."  It  is  obvious  that  this  Code  section 
has  no  material  bearing  upon  the  question  of 
pleading  in  the  Instant  case.  Section  6387 
prescribes  the  form  of  a  counter  affidavit  of 
a  tenant  holding  over,  and  It  was  held  In 
Moody  V.  Ronaldson,  38  Ga.  652,  that  such 
an  affidavit  in  the  language  of  the  statute 
was  sufficient.  But  In  that  case  there  was 
no  special' demurrer,  and  the  affidavit  was 
dismissed  on  an  oral  motion  which  was  of  the 
nature  of  a  general  demurrer.  In  AUtchcll  v. 
Masury,  132  Ga.  360.  64  S.  B.  276  (6),  It  was 
held  merely  that: 

"Under  the  statutory  affidavit  the  tenant  can 
raise  the  issue  that  no  oath  was  administered  to 
or  taken  by  the  person  subscribing  the  alleged 
dispossessory  affidavit.  Even  if  this  issue  could 
also  be  rnisM  by  special  plea,  the  striking  there- 
of by  the  court  will  not  require  a  new  trial, 
where  tiie  defendant  is  allowed  to  make  the  issue 
under  his  counter  affidavit,  and  the  jury  are 
instructed  by  the  conrt  as  to  the  appropriate 
law." 

Neither  of  these  cases  holds  that  the  affi- 
davit Involved  is  not  subject  to  a  timely  spe- 
cial demurrer.  Section  5539  requires  that  all 
petitions  shall  set  forth  the  cause  of  action 
In  orderly,  distinct  paragraphs,  numbered 
consecutively,  and  that  the  defendant's  an- 
swer shall  deny  any  averment  which  is  dis- 
tinctly and  plainly  made  in  the  petition,  un- 
less he  shall  state  In  his  answer  that  he  can 
neither  admit  nor  deny  such  averment,  be- 
cause of  the  want  of  sufficient  information. 
In  Ocean  Steamship  Co.  v.  Anderson,  112  Ga. 
835,  38  S.  E.  102,  which  was  an  action  of 
trover,  the  defendant  filed  the  following  plea: 
"And  now  comes  the  defendant,  by  its  attor- 
neys at  law,  Lawton  &  Cunningham,  and,  an- 
swering the  petition  in  the  above-stated  case, 
denies  all  the  allegations  of  each  paragraph  of 
both  counts  of  the  petition." 
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There  was  no  iQ)e(dal  demurrer  to  this 
plea,  but  it  was  stricken  on  an  oral  motion, 
on  tbe  ground  that  It  was  In  effect  nothing 
more  than  a  plea  of  the  general  issue.  The 
Supreme  Ck>urt  held  that  the  trial  judge  erred 
in  striking  the  plea  and  in  disallowing  a 
proffered  amendment  to  the  same,  as  there 
was  enough  in  the  original  plea  by  which  to 
amend. 

That  the  affidavit  in  the  instant  case  uses 
the  exact  language  contained  in  the  statute 
does  not  necessarily  render  it  sufficiently  full 
to  withstand  a  timely  special  demurrer.  In 
criminal  cases,  for  Instance,  the  Code  de- 
clares that  an  indictment  shall  be  deemed 
sufficiently  technical  and  correct  "which 
states  the  offense  in  the  terms  and  language 
of  this  Ciode,  or  so  plainly  that  the  nature  of 
the  offense  charged  may  be  easily  understood 
by  the  Jury."  Penal  Code,  g  954.  That  sec- 
tion then  prescribes  the  form  for  an  accusa- 
tion or  indictment.  Yet  In  Johnson  v.  State, 
90  Ga.  441,  16  S.  E.  92,  it  was  held  that  al- 
though the  indictment  in  that  case  followed 
the  statute,  and  was  good  in  substance,  and 
sufficiently  full  to  withstand  a  general  de- 
murrer, or  to  support  a  conviction  as  against 
a  motion  In  arrest  of  Judgment,  it  was  want- 
ing In  that  degree  of  detail  and  deflniteness 
which  the  accused  had  a  right  to  demand, 
and  that  the  special  demurrer  thereto  should 
have  been  sustained.  That  decision  was  fol- 
lowed in  Langston  r.  State,  109  Ga.  153,  35 
S.  E.  166,  779,  where  the  court  held  that  the 
special  demurrer  to  the  lndictmei!it  should 
hare  been  sustained,  although  the  indictment 
was  in  the  form  prescribed  by  tbk  statute, 
and  the  Supreme  Ck)urt  there  said:    ' 

"While  section  929  [954]  of  the  Penal  Code 
provides  that  'every  indictment  or  accusation  of 
the  grand  jury  shall  be  deemed  sufficiently  tech- 
nical and  correct  which  states  the  offense  in  the 
terms  and  language  of  this  Code,  or  so  plainly 
that  the  nature  of  the  offense  charged  may  be 
easily  understood  by  tbe  jury,'  yet,  as  has  been 
held  by  this  court,  the  purpose  of  this  section 
was  not  to  dispense  with  good  pleading  or  to 
deny  to  one  accused  of  an  offense  which  may  be 
committed  in  more  than  one  way  a  statement 
of  tbe  facts  relied  on  to  establish  bis  guilt  suf- 
ficiently full  and  complete  to  ^ut  him  upon  rea- 
sonable notice  of  what  be  is  called  upon  to 
meet." 

And  this  court.  In  Burkes  v.  State^  7  Ga. 
App.  39,  66  8.  E.  1091,  held  that: 

"An  indictment  for  a  violation  of  the  act  of 
1905,  in  being  intoxicated  on  a  public  street  or 
highway,  which  fails  to  specify  the  public  high- 
way, except  by  the  general  terms  of  the  itatute 
(italics  ours),  is  too  vague  and  indefinite  to  ena- 
ble the  accused  to  prepare  for  his  defense.  The 
particular  public  highway  upon  which  the  ac- 
cused appeared  in  a  condition  of  intoxication 
should  be  designated  or  described." 

In  that  case  the  indictment  followed  the 
language  of  the  statute.  We  are  not  unmlnd- 
fnl  of  the  fact  that  indictments  in  criminal 
cases  are  especially  subject  to  strict  con- 
struction, and  that  these  cases  are  not  alto- 
gether on  the  same  footing  with  civil  cases; 
but  In  our  Judgment  the  rulings  Just  cited 
have  some  bearing  upon  tbe  question  of 
pleading  now  being  discussed. 


In  our  Judgment,  the  plaintiff  in  fi.  fa.  In  the 
instant  case  was  entitled  to  know  what  facts 
it  would  have  to  rebut  by  proof  upon  the  trial 
of  the  illegality.  It  should  not  be  required  to 
guess  at  these  facts,  which  it  must  of  necessi- 
ty do,  where  the  affidavit  of  iUegallty  contains 
no  facts,  but  merely  the  assertion  or  conclu- 
sion of  the  pleader  that  the  execution  is  pro- 
ceeding illegally,  and  that  the  amount  stated 
therein  is  not  due,  either  in  whole  or  in  part. 
This  is  especially  true  in  a  case  like  this 
one,  where  a  municipal  corporation  is  en- 
deavoring to  collect  what  it  claims  is  due  it 
upon  an  execution  for  street  paving  which 
was  levied  in  tbe  exercise  of  one  of  its  gov- 
ernmental functions.  In  such  a  case  the  trial 
court  should  determine  all  questions  possible- 
that  are  raised  by  the  affidavit  of  illegality, 
and  how  can  it  do  so  where  the  affidavit  con- 
tains only  the  statements  that  the  execution- 
is  proceeding  illegally,  and  that  tbe  amount 
named  therein  is  not  due,  without  giving  any 
reason  for  such  conclusion?  The  trial  judge, 
and  not  the  defendant  In  fl.  fa.,  is  the  proper 
person  to  draw  conclusions  from  the  facts 
stated  in  the  affidavit  of  illegality,  and.. 
where  a  timely  special  demurrer  has  been  al- 
lowed, it  is  the  right  of  tbe  court,  as  well  as- 
the  right  of  the  plaintiff  in  fl.  fa.,  to  hare 
the  affidavit  amended  and  the  facts  given.. 
As  said  by  tbe  Supreme  Court  in  Speer  y. 
Athens,  supra  (85  Ga.  on  page  56,  11  S.  E. 
on  page  804,  9  L.  R.  A.  402): 

"It  is  not  left  to  juries,  whenever  a  property 
owner  resists  an  assessment  as  unreasonable  and. 
unnecessary,  to  say  that  the  sovereign  taxing 
power  has  abused  its  discretion.  The  constitu- 
tional guaranty  of  due  process  of  law  has  been 
sometimes  supposed  to  entitle  every  person  to 
have  any  demand  made  upon  him  submitted  to 
tbe  determination  of  a  jury.  But,  says  Judge 
Cooley:  'Such  a  construction  applied  in  tax 
cases  would  work  a  thorough  and  radical  change 
in  the  principles  on  which  taxation  is  now  sup- 
posed to  rest.  It  would  cripple  the  legislative' 
power  and  subject  the  action  of  the  department, 
whose  function'  it  is  to  make  laws  on  its  own 
views  of  the  questions  of  public  interest  and 
public  policy  which  the  laws  involve,  to  a  re- 
view and  possible  reversal  at  the  hands  of  a 
jury.  •  •  •  To  make  the  juries  the  asse*- 
Bors  of  the  claims  of  the  state  upon  individuals 
could  only  introduce  anarchy ;  one  jury  reaching 
one  conclusion  regarding  the  pubbc  needs,  and- 
another  another,'  etc.  Cooley,  Taxation,  p.  47. 
It  is  only  in  those  extraordmary  cases,  where 
the  assessment  'so  far  transcends  the  limits  of 
equality  and  reason  that  its  execution  would' 
cease  to  be  a  common  burden  and  become  extor- 
tion and  confiscation.'  that  the  courts  can  be 
called  on  to  interfere. 

In  our  Judgment  the  correct,  and  the  only 
reasonable,  construction  of  the  statute  In- 
volved in  this  case  is  to  hold  that  it  means 
that,  when  an  aSldavit  of  illegality  couched' 
tn  the  general  language  prescribed  in  the 
statute  Is  filed,  it  is  sufficient  to  carry  the 
case  to  the  superior  court  and  to  withstand 
a  general  demurrer,  or  an  oral  motion  to  dis- 
miss, but  that  it  does  not  mean  tliat  such  an 
affidavit  is  not  subject  to  a  timely  special  de- 
murrer which  calls  for  the  particular  facts- 
upon  which  the  general  averments  in  the 
affidavit  are  based.    There  was  nooontentlonv 
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that  the  special  demurrer  In  this  case  was 
not  saffident  In  form,  or  should  have  been 
more  specljQc  than  It  was.  See  In  this  con- 
nection, the  opinion  of  Justice  Lamar,  In 
Kemp  V.  Central  of  Georgia  Ry.  Co.,  122  Ga. 
561,  60  S.  E.  465;  also  Wrlghtsvllle  &  Tenn- 
Ule  R.  Go.  ▼.  Vaughan,  9°0a.  App.  371  (2), 
375-377,  71  S.  B.  691. 

It  Is  contended  In  the  brief  of  connsel  for 
the  plaintiff  In  error  that  the  conrt  erred  In 
BUEtalning  the  special  demurrer,  because  It 
was  filed  after  the  first  term,  although  the 
affidavit  had  not  been  materially  amended. 
It  appears,  however,  that  tjils  special  de- 
murrer was  substantially  identical  with  the 
first  ground  of  the  original  demurrer  to  the 
affidavit,  whldi  was  filed  at  the  first  term, 
and  counsel  for  the  plaintiff  in  error,  in  his 
oral  argument,  expressly  abandoned  this  con- 
tention. 

Another  contention  of  counsel  is  that,  even 
if  the  affidavit  was  subject  to  the  special 
demurrer,  the  court  erred  in  dismissing  the 
affidavit  without  allowing  the  defendant  time 
to  amend  it  Under  the  facts  of  the  case, 
we  see  no  merit  In  this  contention.  The  de- 
fendant in  fl.  fa.  had  voluntarily,  by  amend- 
ment, stricken  all  the  particular  facts  and 
details  from  her  affidavit,  and  stood  upon 
what  was  left,  and  made  no  offer  to  further 
amend.  Under  such  circumstances  the  trial 
Judge  was  not  bound  to  provide.  In  his  order 
sustaining  the  demurrer,  that  the  defendant 
shonld  have  an  opportunity  to  amend  so  as  to 
meet  the  demurrer.  Ripley  v.  Eady  ft  May- 
field,  106  Ga.  422,  32  S.  E.  343  (2) :  Lamar, 
Taylor  ft  Riley  Drug  Oo.  v.  First  National 
Bank,  127  Ga.  448,  60  S.  B.  486  (4). 

[2]  In  our  Judgment  the  court  did  not  err 
in  sustaining  the  special  demurrer  and  In  dis- 
missing the  affidavit  of  illegality.  However, 
since,  under  section  6(288  of  the  Civil  Code, 
no  second  affidavit  of  illegality  can  be  re- 
ceived for  causes  which  existed  and  were 
known,  or  in  the  exercise  of  reasonable  dili- 
gence might  have  been  known,  at  the  time  of 
the  filing  of  the  first,  and  since  the  conten- 
tion of  the  plaintiff  in  error  that  her  affidavit, 
being  in  the  very  language  prescribed  by  the 
statute,  was  sufficient  to  withstand  a  timely 
special  demurrer,  had  never  been  precisely 
passed  on  by  either  the  Supreme  Court  or  this 
court,  and  It  appears  that  her  contention  was 
made  in  good  faith,  we  consider  it  only  fair  to 
aUow  her  an  opportunity  to  amend  her  affi- 
davit of  illegality,  and.  If  she  can  do  so,  to 
set  up  a  substantive  defense.  Accordingly 
the  judgment  Is  affirmed,  with  direction  that 
the  defendant  be  allowed  20  days,  from  the 
time  when  the  remittitur  is  entered  upon  the 
minutes  of  the  lower  court,  within  which  to 
amend  her  affidavit. 

Judgment  affirmed,  with  direction. 

JSNKtNS  and  BLOODWORTH.  JJ.,  con- 
cur. 


^^^  (20    Ga.    App.   6K) 

CUTHBERT  ICE  CO.  v.  TORK  MFG.  CO. 

(Na  8656.) 

(Court  of  Appeals  of  Georgia,  Division  Mo.  2. 

July  26,  1917.) 

(SyUdbui  Iv  the  Court.) 

1.  DkUXTBEEB— AN8WZ»— SUTFICIKItaT. 

Under  the  facts  of  the  case,  as  disclosed 
by  the  pleadings,  the  court  did  not  err  in  sua- 
taining  the  demurrer  interposed  to  the  defend- 
ant's original  plea  and  answer,  and  in  striking 
the  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
and  tenth  paragraphs  thereof.  It  was  likewise 
not  error  for  the  court  to  sustain  the  demurrer 
to  the  amended  plea  and  answer  of  the  defend- 
ant, and  to  strike  the  entire  amended  answer. 
Neither  the  original  nor  the  amended  answer  set 
out  any  valid  legal  defense  to  the  suit. 

2.  Apfeal  and  Ersob  €=>1078(1)  —  AssiaN- 
SCENTS  or  Ekbob— Abandonmsnt. 

The  exception  to  the  judgment  overruling 
the  defendant's  demurrer  to  the  amended  peti- 
tion, not  having  been  referred  to  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  is  treated  as 
abandoned. 

8.  Appbai.  and  Ebbob  9=3883— EiSTOPFEX  to 
AiLEGE  Error— Actions— Attobnbt's  Fees. 

The  conrt  did  not  err  in  directing  a  verdict 
against  the  defendant  for  the  full  amount  sued 
for,  including  attorney's  fees. 

(a)  Although  the  defendant  in  its  answer  de- 
nied having  received  the  statutory  notice  nec- 
essary to  bind  it  for  the  payment  of  attorney's 
fees,  and  although  the  giving  of  such  notice  was 
not  shown  by  the  proof,  the  conduct  of  counsel 
for  the  defendant,  upon  the  trial,  was  such  as 
to  estop  him  from  raising  this  question  there- 
after. 

Error  from  Superior  Court,  Randolph 
County;  W.  C.  WorriU,  Judge. 

Action  by  the  York  Manufacturing  Com- 
pany against  the  Cuthbert  loe  Company. 
Tbere  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Geo.  H.  Perry,  of  Cuthbert,  for  plaintiff  in 
error.  Jas.  W.  Harris,  of  Cuthbert,  for  de- 
fendant In  error. 

BROTLES,  P.  J.  [3]  The  third  headnote, 
subdivision  (a),  alone  requires  elaboration: 
This  was  a  suit  on  two  promissory  notes,  for 
principal,  interest,  and  attorney's  fees.  The 
petition  alleged  that  the  statutory  notice  as 
to  the  claim  for  attorney's  fees  had  been 
given.  This  allegation  was  denied  by  the  de- 
fendant In  Its  answer.  As  shovrn  by  the  bill 
of  exceptions,  after  the  plaintiff  closed  its 
evidence  (and  no  evidence  showing  the  giving 
of  Budi  notice  had  been  introduced) — 
"the  court  inquired  of  plaintiff's  counsel  If 
there  was  any  claim  to  attorney's  fees  in  the 
suit,  whereupon  plaintiffs  counsel  announced  in 
bis  place  that  there  was,  and  that  he  had  serv- 
ed defendants  with  written  notice  of  suit,  for 
the  purpose  of  binding  defendants  in  the  pay- 
ment' of  attorney's  fees;  such  statement  not 
being  made  under  oath  by  plaintiff's  counsel  as  a 
witness  in  said  case." 

Upon  this  point  la  the  following  note  of 
the  trial  Judge,  embodied  In  and  made  a 
part  of  the  bill  of  exceptions: 

"The  court  also  asked  plaintiCrs  cotmsel  if  the 
petition  alleged  that  notice  for  the   daim  of 
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attorney's  feea  had  been  given  defendant  be- 
fore suit  aa  required  by  the  statute.  Counsel 
for  plaintiff  answered  that  it  had.  The  court 
then  asked  if  defendant  had  denied  such  al- 
legation in  its  answer,  to  which  plaintiff's  coun- 
sel answered  that  it  had  not.  All  this  occurred 
in  the  presence  and  hearing  of  defendant's  coun- 
sel, who  knew  the  court  was  under  the  impres- 
sion that  there  existed  no  issue  about  attorney'* 
fees  and  who  said  nothing  to  the  contrary,  when 
the  court  stated  that,  inasmuch  as  no  contested 
issue  was  left,  a  verdict  would  be  directed,  and 
the  court  did  then  direct  a  verdict  for  plain- 
tiff. If  counsel  for  defendant  had  notified  the 
court  that  such  issue  was  contested  and  that 
he  desired  to  be  heard  on  it,  the  court  would 
have  allowed  it.  The  court  thought  defendant's 
counsel  assented  to  the  correctness  of  the  state- 
ment of  counsel  for  plaintiff." 

In  the  light  of  thla  note  of  the  trial  Judge, 
we  think  it  was  clearly  the  duty  of  counsel 
for  the  defendant,  under  the  circumstances 
narrated,  to  speak  up  and  notify  the  court 
Aat  the  defendant  had  in  its  answer  denied 
receiving  the  notice  as  to  attorney's  fees. 
An  attorney  in  a  case  Is  not  only  the  cham- 
pion of  his  client,  but  Is  also  an  officer  of  the 
court,  and  the  obligation  rests  upon  him  dur- 
ing the  trial,  of  the  case  to  assist  the  court, 
and  to  furnish  to  it  all  the  light  possible. 
His  duty  Is  not  only  not  actively  to  deceive 
the  court  as  to  any  fact  of  the  case,  but,  if 
possible,  not  to  permit  opposing  counsel  to  do 
so.  It  appears  in  this  case  that  the  court, 
in  seeking  information  as  to  an  important 
fact,  called  upon  counsel  for  the  plaintiff  for 
enlightenment,  and  that  sucdi  counsel  inad- 
vertently misled  the  court  by  giving  erro- 
neous information,  and  that  counsel  for  the 
defendant,  knowing  this  and  himself  having 
the  correct  Information,  instead  of  giving  It 
to  the  court,  remained  silent  and  allovred  the 
court  to  be  deceived.  We  think  such  con- 
duct of  counsel  estopped  him,  in  good  con- 
science and  equity,  frcnn  taking  advantage 
of  such  an  error.  Fraud  amounting  to  an  es- 
toppel may  be  committed  by  silence.  Civ. 
Code  1910,  i  4419.  As  was  said  by  this  court 
In  National  Duck  Mills  v.  Catlln,  10  Ga.  App. 
246,  73  S.  B.  421: 

"The  general  rule  of  estoppel  by  silent  ac- 
quiescence ♦  •  •  has  been  of  long  standing, 
and  has  received  repeated  recognition  from  the 
highest  courts  of  this  state." 

Acquiescence,  or  silence,  when  the  dream- 
stances  require  an  answer,  or  other  conduct, 
may  amount  to  an  admission.  Civ.  Code 
1910,  $  57^. 

"Estoppel  by  silence  arises  where  a  person, 
who  by  force  of  drcnmstances  is  under  a  duty  to 
speak,  refrains  from  doinf;  so  and  thereby  leads 
the  other  to  believe  in  the  existence  of  a  state 
of  facts  in  reliance  upon  whidi  he  acts  to  his 
prejudice."    16  Oyc.  681. 

"Negligent  silence  may  woric  an  estopp'el  as 
effectually  as  an  express  representatioB."  To- 
bias V.  Morris,  126  Ala.  535,  551,  28  South.  517, 
522. 

"It  is  a  just  and  well-recognized  principle  that 
"he  who  is  silent  when  conscience  requires  him 
to  speak  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  keep  silent.'  "  Harris 
V.  American  Building,  etc.,  Association,  122  Ala. 
645,  554,  25  South.  200,  202. 


"Silence  is  a  spedes  of  conduct,  and  consti- 
tutes an  implied  representation  of  the  exist- 
ence of  the  state  of  facta  in  question,  and  tlw 
estoppel  is  accordingly  a  species  of  estoppel  by 
misrepresentation."     16  Cyc.  181,  note  10. 

"An  equitable  estoppel  arises  upon  a  state 
of  facts  which  renders'  its  application  in  the 
protection  of  rights  oquitable  and  jost,"  16 
Cyc  682. 

In  later  cases  the  wisdom  and  justice  of 
the  principle  of  estoppel  in  pais,  or  equitable 
estoppel,  are  fully  recognized,  and  the  com- 
mon saying  in  the  earlier  reports  that  es- 
toppels are  odious,  and  are  not  favored  in 
law,  Is  no  longer  approved.  16  Cyc.  683, 
684. 

In  the  Instant  case,  when  counsel  for  the 
defendant,  who  was  an  officer  of  the  court, 
by  his  silence  allowed  the  court  to  believe 
erroneously  that  the  giving  of  the  notice  as 
to  attorney's  fees  had  not  been  denied  by 
the  defendant,  and  that  there  was  no  issue  on 
this  point,  he  was,  in  our  Judgment,  estopped 
by  this  conduct  from  raising  this  question 
after  the  direction  of  the  verdict  against  his 
client. 

While  it  was  considered  necessary.  In  elab- 
orating our  ruling,  to  comment  plainly  and 
forcibly  on  the  conduct  of  counsel  for  the 
plaintiff  In  error,  it  was  not  intended  as  a 
harsh  or  severe  criticism  of  one  who,  we 
doubt  not,  believed  he  was  entirely  witliin 
his  legal  rights,  under  the  circumstances,  in 
remaining  silent  The  ugly-sounding  word 
"fraud"  Is,  of  course,  herein  used  In  its  legal 
sense  only. 

Under  the  peculiar  facts  of  this  case  the 
plaintiff  in  error  will  not  be  heard  to  com- 
plain that  the  court  directed  a  verdict  against 
it  for  the  attorney's  fees. 

Judgment  affirmed. 

imfKUia  and  BLOODWOBTH,  JJ.,  con- 
cur. 

(20    G&.    App.    733) 
STEINHAUER  &  WIGHT,  In&,  v.  ADAIR. 

(No.  8270.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Aug.  3,  1917.) 

(Svilabut  hy  the  Court  J 

L  Set-Off  and  CotTNTEBCLAnc  ^=>15 — Ac- 
tions IN  Which  Pebkitted— Rec&upment. 
The  rule  of  law  which  does  not  permit  a 
defendant  in  trover  suit  to  set  up  damages  by 
way  of  recoupment,  even  though  growing  out 
of  the  same  contract,  except  where  some  special 
equity  exists  therefor,  such  as  the  nonresidence 
or  insolvency  of  the  plaintiff  (Bell  v.  Ober  & 
Sons  Co.,  Ill  Ga.  668,  86  S.  E.  004 ;  Harden  v. 
Lang,  110  Ga.  392,  36  S.  E.  100;  Barrow  v. 
Mallory  Bros.  &  Co.,  89  Ga.  76,  14  S.  IB.  878), 
does  not  preclude  such  a  defendant,  where  he, 
claiming  title  to  the  property  sued  for,  prevails 
in  the  suit,  from  exercismg  his  right  to  take  a 
money  judgment  in  Ueu  of  the  property  against 
the  plamtfff  and  bis  security  on  the  statutory 
bond  given  by  him.  Thus,  where,  in  such  a  suit 
for  the  recovery  of  personal  property,  the  de- 
fendant's answer  claims  title  to  the  property  by 
reason  of  a  purchase  from  the  plaintiff,  and 
claims  that  under  the  contract  of  purchase  a 
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portion  of  £he  agreed  price  haa  been  paid  and 
the  remainder  tnereof  haa  been  tendered,  and 
where  such  defendant  elects  to  take  a  money 
verdict,  a  finding  for  him  in  the  amount  of  such 
payment,  upon  which  judgment  is  rendered 
against  the  plaintiff  and  his  surety  on  the  statu- 
tory bond,  is  not  contrary  to  law.  Laudiheim- 
er  &  Sons  t.  Jacobs,  126  Ga.  261,  06  S.  E.  55 
(5) ;  Bank  of  Blakely  r.  Cobb,  6  Ga.  App.  289, 
63  S.  E.  24;  Underwood  Typewriter  Co.  v. 
Teal,  12  Ga.  App.  11,  78  S.  E.  646;  Holmes 
T.  Langston  &  Woodson,  110  Ga.  867.  36  S. 
E.  261  (2). 

2.  Bankbuftot  ,«=>415(1),  431— Dischabob— 
Effect. 
Where,  after  the  institntlon  of  such  a  anit 
and  the  giving  by  the  plaintiff  of  the  bond,  with 
■ecurity  as  provided  for  in  such  cases,  the  plain- 
tiff is  adjudged  a  bankrupt,  such  adjudication, 
or  even  a  discharge  in  banlcruptcy,  would  not 
operate  to  defeat  the  right  of  the  defendant  to 
recover  of  the  surety  on  the  bond.  Such  an 
adjudication  or  discharge  in  bankruptcy  as  to 
the  plaintiff  will  not  prevent  a  judgment  against 
him  together  with  the  surety  on  the  bond,  even 
Uiough  as  against  the  principal  it  could  not  be 
enforced ;  the  only  effect  of  such  judgment  be- 
ing to  charge  the  surety  with  liabili^  on  the 
bond.  King  v.  Central  Bank,  6  Ga.  257 ;  Phil- 
lips V.  Solomon,  42  Ga.  192,  520 :  U.  S.  Fidelity 
ft  Guaranty  Co.  v.  Murphy,  4  Ga.  App.  18,  60 


S.  E.  831  (4) ;  Kaminsky  r.  Eorrigan,  2  Oa. 
App.  332,  58  S.  E.  497  (4) ;  Abendroth  v.  Van 
Dolaen.  131  U.  S.  66,  9  Sup.  Ct  619,  83  li.  Ed. 


57  (5) ;  Brown  4  Brown  Coal  Co.  v.  Antezak, 
164  Mich.  110,  128  N.  W.  77i  130  N.  W.  305, 
Ann.  Cas.  1912B,  778,  25  Am.  Bankr.  Rep.  898; 
Butterick  Co.  v.  Bowen  Co.,  33  R.  I.  40,  80 
AU.  277,  28  Am.  Bankr.  Rep.  718;  Tormey 
V.  Miller,  31  Cai  App.  469,  160  Pac.  868,  38 
Am.  Bankr.  Rep.  3l5.  The  practice  pursued 
by  the  defendant  in  this  case,  by  which  he  sought 
and  obtained  a  stay  of  the  discharge  of  plaintiff 
in  tlie  bankrupt  court,  was  proper;  and  the 
admission  in  evidence  of  such  proceedings  was 
not  erroneous.  In  re  Maher  (f).  0.)  160  Fed. 
997,  22  Am.  Bankr.  Rep.  290 :  In  re  J.  L.  Phil- 
UpB  &  Co.  (D.  C.)  224  Fed.  628,  S4  Am.  Bankr. 
Rep.  877. 

3.  Revebsible  Ebbob. 

The  admission  of  evidence  complained  of  in 
the  first  special  ground  of  the  motion  for  a  new 
trial,  Uiougb  its  admissibility  was  doubtful  (the 
defendant  being  thus  permitted  to  show  how  he 
came  to  meet  with  the  alleged  agent  of  the  plain- 
tiff), was  not  harmful  error  requiring  a  reversal, 
especially  as  there  was  some  testimony  inferen- 
tially  tending  to  connect  the  plaintiff  with  the 
advertisement  testified  to. 

4.  Appeal  and  Ebbob  «=>1050(1)— Eyidbncx; 
4=3241(1)  —  AOENOT  —  Rbtibw— Habmless 
Ebbob. 

Exception  b  taken  to  the  admission  of  tes- 
timony by  the  defendant,  reciting  conversations 
bad  by  him  with  two  of  the  admitted  agents  and 
eniploy6s  of  the  plaintiff,  in  which  conversations 
it  was  disclosed  to  them  by  the  defendant  in  the 
presence  of  Thomas,  the  person  with  whom  the 
transaction  was  actually  effected,  that  the  de- 
fendant was  about  to  buy  the  car  from  or 
through  Thomas.  The  objection  to  this  evidence 
wu  on  the  ground  that  the  agency  of  Thomas 
eonld  not  thus  be  shown,  either  by  the  declara- 
tions of,  or  by  such  notice  to,  another  agent  of 
the  principal.  While  it  is  true  that  ''agency 
cannot  be  proved  by  the  declaration  of  another 
agent  of  the  same  principal  made  to  the  witness, 
onleas  it  appears  that  the  latter  agent  was  au- 
thorized by  the  principal  to  make  the  declara- 
tion, or  that  it  was  made  as  a  part  of  the  res 
gestxf  in  the  performance  of  some  duty  apper- 
taining to  his  awncy"  (ETirsch  v.  Oliver,  91  Ga. 
654,  18  S.  E.  354  [61),  still,  under  the  evidence 
of  Steinhauer  himself,  the  president  of  the  plain- 


tiff coriwration,  these  same  facta  were  likewise 
made  known  to  him  by  defendant.  Steinhaner 
admitted  that  prior  to  the  sale  by  Thomas, 
whose  agency  he  now  disputes,  that  he  met  the 
defendant  and  Thomas  out  testing  the  car,  and 
that  he  inferred  thereby  that  it  was  the  defend- 
ant'* purpose  to  buy  the  car,  and  that  prior  to 
such  purchase  the  defendant  made  inquiry  of 
him  as  to  its  condition ;  end  he  admits  that 
defendant  may  have  then  told  him,  as  claimed, 
that  he  was  nwotinting  the  purchase  from 
Thomas.  Thus,  since  the  only  effect  of  the  evi- 
dence complained  of  was  to  establish  a  state  of 
facta  admitted  to  be  tnie  by  the  plaintiff,  the 
admisrion  of  such  testimony  cannot  be  taken  M 
harmful  error. 

6.  Motion  fob  New  Tbiait- Gbottnds. 

The  other  grounds  of  the  motion  tot  a  new 
trial  are  without  merit. 

Error  from  Superior  Oourt,  Fulton  Coun- 
ty;  G.  L.  Bell,  Judge. 

Action  between  Stelnbauer  &  Wight,  In- 
corporated, and  Robin  Adair.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.     Affirmed. 

/  Edgar  A.  Neely,  of  Atlanta,  for  plaintiff 
in  error.  IDodd  &  £>odd,  of  AUanta^  for  de- 
fendant In  error. 

JEaociNS,  J.    Judgment  affirmed. 

BROTLBS,  P.  J.,  and  BliOCKDWOUTH,  J., 
concur. 


(20   Oa.    App.    5E0) 

SEABOARD   AIR  UNE   RY.  t.   COOPER. 
(No.  8064.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1, 
July  23,  19170 

(ByUaiut  by  the  Oourt.) 

1,  VEBDIOT— EVIDBNCB— SUTFICIENOT. 

It  is  conceded  in  the  brief  of  counsel  for  the 
plaintiff  in  error  that  under  the  charge  of  the 
court  there  waa  some  evidence  to  authorize  the 
verdict 

2.  Appeal   and   Ebbob   «=s>10e6— Habhxkss 
Ebbob— I  n  stbuctio  n  b. 

There  is  no  merit  in  those  grounds  of  the 
motion  for  a  new  trial  in  which  excerpts  from 
the  charge  of  the  court  are  complained  of  upon 
the  ground  that  the  court  therein  failed  to  cwi- 
fine  the  Jury  to  the  ascertainment  of  the  pro- 
cise  damages  alleged  in  the  plaintiff's  petition. 
As  there  was  no  contention  as  to  any  element  of 
damages  or  negligence  except  that  set  forth  in 
the  petition  and  supported  by  some  proof,  the 
jury  could  not  have  been  misled  by  the  general 
terms  employed  by  the  court. 

3>  Cabbiebs    «s>848(1)— CABBZAaa    or    Pab- 

BENOEBB— AcnOKS— INSTBUCTION. 

In  a  suit  against  a  railroad  company  for  per- 
sonal injuries  incurred  by  a  passenger  in  alight- 
ing  from  a  train  at  a  station  of  the  defendant 
company,  where  one  of  the  material  defenses  in- 
terposed by  the  defendant  was  that  the  injury  re- 
sulted solely  from  the  lack  of  ordinary  care  on 
the  part  of  the  plaintiff,  it  was  error  for  the 
court  to  charge  as  follows:  "Now,  if  you  bo- 
lieve  that  she  [the  plaintiff]  did  negligently  and 
of  her  own  act,  and  without  exerdfflng  ordinary 
diligence,  bring  about  the  injuries,  then,  if  you 
believe  that  the  railroad  has  exercised  extraordi- 
nary  dilifience  in  protecting  her  and'believe  both 
of  these  things  to  appear  in  this  case,  she  would 
not  be  authorized  to  recover." 
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4.  AanoincERTs   or   Bbbob— Considebatton. 
In  view  of  the  ruling  in  the  third  headnote 
above,  the  eighth  and  ninth  grounds  of  the  mo- 
tion for  a  new  trial  need  not  be  considered. 

Error  from  Superior  Court,  Madison  Coun- 
ty;   D.  W.  Meadow,  Judge. 

Action  by  Julia  Cooper  against  the  Sea- 
board Air  Line  Railway.  There  was  a  Judg- 
ment for  plaUitlfr,  and  defendant  brings  er- 
ror.   Reversed. 

J.  F.  L.  Bond,  of  Danlelsvllle,  and  Cobb, 
Erwln  &  Bucker,  of  Athens,  for  plaintiff  In 
error.  B.  T.  Moseley,  of  Danlelsvllle,  and  J. 
J.  &  B.  M.  Stricklan^,  of  Athens,  for  def^d- 
ant  In  error. 

WADE,  0.  J.  [3]  It  te  wholly  unnecessary 
to  amplify  any  of  the  foregoing  rulings  ex- 
cept that  contained  in  the  thli'd  headnote. 
The  plaintiff  was  a  passenger  on  a  train  of 
the  defendant  company,  and  was  Injured 
when  alighting  at  her  destination.  The  sev- 
enth ground  of  the  motion  for  a  new  trial  Is 
as  follows : 

"Because  the  court  erred  in  charging  the  Jury 
as  follows:  'Now,  if  you  believe  that  she  [the 
plaintiff]  did  negligently  and  of  her  own  act  and 
without  exercising  ordinary  diligence  bring  about 
the  injuries,  then  if  you  believe  that  the  railroad 
has  exercised  extraordinary  diligence  in  protect- 
ing her,  and  believe  both  of  these  things  to  ap- 
pear in  this  case,  she  would  not  be  authorized 
to  recover.' " 

The  errors  assigned  are  that: 

"(a)  The  charge  excepted  to  is  not  a  correct 
statement  of  the  law.  (b)  The  court  should 
have  charged  that,  if  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care  at  the  time  she  sus- 
tained the  injuries  complained  of,  she  could  not 
recover;  but  the  charge  referred  to  permitted  the 
jury  to  find  for  the  defendant  only  in  the  event 
the  plaintiff  did  not  exercise  ordinary  care  and 
the  defendant  company  was  shown  to  have  been 
in  the  exercise  of  extraordinary  care  and  dili- 
gence at  the  time  of  the  alleged  injury." 

The  entire  charge  glvai  in  this  connection 
was  as  follows: 

"A  carrier  of  passengers— this  ia  a  rule  of  law, 
which  you  are  entitled  to  have  to  help  guide  you 
iu  your  investigations  in  this  case.  A  carrier  of 
passengers  is  bound  also  to  extraordinary  dili- 
gence on  behalf  of  himself  and  bis  agents  to  pro- 
tect the  lives  or  the  persons  of  bis  passengers. 
But  he  is  not  liable  Cor  injuries  to  the  person 
after  having  used  sudi  diligence.  Now  in  your 
investigations  in  this  case  you  wont  to  determine 
whether  the  plaintiff  sustained  these  Injuries 
complained  of  by  her  or  any  of  them  at  the 
han.ls  of  the  defendant  railway  company.  If 
the  proof  shows  that,  then  the  law  presumes 
negligence  on  the  part  of  the  railway.  A  rail- 
way, if  it  shows,  notwithstanding  she  may  have 
been  hurt,  if  the  railway  shows  that  it  and  its 
officers  and  agents  exercised  extraordinary  dili- 
gence in  trying  to  protect  this  passenger,  then 
in  that  event  they  would  not  be  liable  in  this 
suit.  Now,  one  of  the  contentions  among 
those  of  Uie  defendant  is  that  this  wo- 
man, the  plaintiff  in  the  case,  was  of  her  own 
fault  attempting  to  aligbt  from  a  moving 
train,  and  that  her  own  fault  caused  whatever 
injury  she  may  have  sustained,  I  charge  you  that 
that  is  all,  as  well  as  all  other  facts  in  the  case, 
a  matter  for  you  under  all  this  evidence  and  all 
of  the  facte  and  circumstances  in  the  case  to  de- 
termine whether  or  not  she  had  negligently  and 
without  the  exercise  of  ordinary  diligence  on 


l>er  own  part  undertaken  to  pass  from  a  moving 
train.  Whether  she  did  or  did  not  is  a  matter 
for  you  to  determine,  and,  if  she  did  undertake 
to  pass  from  a  moving  train,  you  are  then  to 
determine  what  rate  that  tram  was  moving  at, 
and  whether  or  not  her  act  in  stepping  off  of 
that  train  was  in  exercise  of  ordinary  diligence 
or  not.  It  Is  not  for  the  court  to  decide,  but  all 
of  the  facts  are  for  the  jury  to  decide  and  de- 
termine. Now,  if  you  believe  that  she  did  neg- 
ligently and  of  her  own  act  and  without  exer- 
cising ordinary  diligence  bring  about  the  in- 
juries, thm  if  yon  believe  that  railroad  has  exer- 
cised extraordinary  diligence  in  protecting  her, 
and  believe  both  of  these  things  to  appear  in  this 
case,  she  would  not  be  authorized  to  recover." 

It  will  be  observed  that  in  this  cbarge  the 
court  Instructed  the  Jury  that  a  carrier  of 
passengers  Is  bonn'd  to  extraordinary  dili- 
gence, but  is  not  liable  for  injuries  to  a 
person  after  liavlng  used  such  diligence;  and, 
further,  that  one  of  the  contentions  made  by 
the  defendant  was  that  the  plaintiff  brought 
about  the  %lleged  injury  through  her  own 
failure  to  exercise  ordinary  diligence  In  pass- 
ing from  a  moving  train;   and  still  further: 

"That,  if  the  railway  shows  that  it  and  its  of- 
ficers and  agents  exercised  extraordinary  dili- 
gence in  trying  to  protect  this  passenger,  then 
and  in  that  event  they  would  not  be  liable  in 
this  suit." 

Likewise,  the  court  further  Instructed  the 
Jury  that  it  was  for  them  to  determine,  under 
all  the  facts  and  circumstances  In  the  case, 
"whether  or  not  she  had  negligently  and 
without  the  exercise  of  ordinary  diligence 
on  her  part  undertaken  to  pass  from  a  moving 
train,"  and  ad'ded: 

"Whether  she  did  or  did  not  is  a  matter  for 
you  to  determine,  and,  if  she  did  undertake  to 
pass  from  a  moving  train,  you  are  then  to  deter- 
mine what  rate  that  train  was  moving  at,  and 
whether  her  act  in  stepping  off  that  train  was 
in  the  exercise  of  ordinary  diligence  or  not." 

Nevertheless,  it  does  not  appear  that  in 
this  connection  or  elsewhere  in  the  charge 
the  court  ever  instructed  the  Jury,  as  an  in- 
dependent propositi<«i  ot  law,  that  if  the  In- 
Jury  was  caused  by  the  negligence  of  the 
plaintiff  she  could  not  recover.  In  other 
words,  the  court  Informed  the  Jury  that  the 
'duty  rested  upcm  them  to  determine  if  the 
plaintiff  was  or  was  not  in  the  exercise  of 
ordinary  diligence,  but  nowhere  advised  them 
of  the  legal  consequences  resulting  solely 
from  the  failure  on  her  part  to  exercise  such 
diligence.  The  Civil  Code,  (  2781,  declares 
that: 

"No  person  shall  recover  damage  from  a  rail- 
road company  for  injury  to  himself  or  his  prop- 
erty, where  the  same  is  done  by  his  consent,  or 
is  caused  by  his  own  negligence." 

The  Civil  Code,  {  4426,  declares  that: 
"If  the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused  by 
the  defendant's  negligence,  he  is  not  entitled  to 
recover." 

Section  2714  declares: 

"A  carrier  of  passengers  is  bound  also  to  ex- 
traordinary diligence  on  behalf  of  himself  and 
his  agents  to  protect  the  Uvea  and  persons  of  bis 
passengers.  But  he  is  not  liable  for  injuries  to 
the  person,  after  having  used  such  diligence." 
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It  Will  be  seen  that  as  a  matter  of  law  the 
defendant  might  defeat  a  recovery  by  es- 
tablishing on  the  one  hand,  to  the  saUsf ac- 
tion of  the  jnry,  either  that  the  Injury  was 
caused  by  the  negligence  of  the  plaintiff  her- 
self, or  that  the  consequences  resulting  to 
her  on  account  of  the  defendant's  negligence 
could  have  been  avoided  by  the  exerdse  on 
her  part  at  ordinary  care;  or,  on  the  other 
hand,  by  showing  that  extraordinary  care 
had  been  employed  by  Its  agents  and  servants 
to  protect  the  life  and  person  of  the  plaln- 
tur.  The  court  not  only  omitted  any  sufficient 
instruction  touching  the  legal  consequences 
following  a  lack  of  ordinary  care  on  the 
part  of  the  plaintiff,  but  aggravated  the  vice 
In  this  Instruction  by  Including  both  inde- 
pendent defenses  in  the  one  InstrucQon,  and 
precisely  and  definitely  informing  the  Jury 
that  a  recovery  on  the  part  of  the  plaintiff 
would  only  be  defeated  in  the  event  they  be- 
lieved, "both"  that  she  brought  about  the 
Injuries  complained  of  by  her  own  act  and 
without  the  exercise  of  ordinary  diligence, 
and  that  the  railroad  company  had  exercised 
extraordinary  diligence  In  protecting  her.  To 
state  it  In  another  way:  The  court  instruct- 
ed the  Jury  that,  to  defeat  a  recovery  against 
the  defendant,  It  must  appear,  "both"  that 
the  Injury  resulted  from  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff,  and  that 
the  defendant  had  exercised  extraordinary 
care  to  protect  her  as  a  passenger.  The 
charge  complained  of  Indubitably  confused 
the  two  defenses.  It  may  have  been  that  the 
railroad  company  did  in  fact  exercise  extra- 
ordinary care  for  the  protection  of  the  plain- 
tiff, and  therefore  an  injury  could  not  have 
resulted  to  her  unless  there  was  a  failure  on 
her  part  to  exercise  ordinary  care;  but 
nevertheless,  when  the  court  Instructed  the 
Jury  that  a  recovery  was  authorized  unless 
It  appeared  both  that  the  plaintiff  failed  to 
exercise  ordinary  care  and  that  the  defendant 
company  in  fact  exercised  extraordinary 
care,  without  even  In  this  connection  or  else- 
where informing  the  Jury  what  would  be  the 
legal  consequences  of  a  failure  on  the  part 
of  the  plaintiff  to  exercise  ordinary  care,  the 
Jury  must  have  been  impressed  with  the  idea 
that  a  double  burden  was  placed  upon  the 
defendant,  and  a  recovery  authorized  not- 
withstanding a  lack  of  ordinary  care  on  the 
part  of  the  plaintiff ;  and  the  Instruction  was 
therefore  neces&arlly  harmfuL  As  suggested 
above,  the  two  defenses,  while  closely  con- 
nected, are  Independent;  and  placing  them 
in  such  close  Juxtaposition,  with  the  instruo- 
tion  that  the  Jury  must  find  both  defenses 
good  in  order  to  find  against  the  plaintiff, 
amounted  in  effect  to  presenting  for  their 
consideration  two  different  hypotheses,  both 
of  which  must  be  sustained  by  the  defendant, 
when  in  fact  the  establishment  of  either 
would  prevent  such  a  recovery.  Regardless 
of  the  conduct  of  the  plaintiff,  and  irrespec- 
tive entirely  of  whether  the  plaintiff  exezw 


dsed  ordinary  care  or  not  to  prevent  the 
injury,  if  the  defendant  exercised  that  de- 
gree of  extraordinary  care  required  by  law, 
and  this  fact  was  made  plainly  to  appear,  a 
complete  defense  would  be  thus  established. 
On  the  other  hand,  if  the  defendant  was  al- 
together lacking  in  the  exercise  of  the  de- 
gree of  care  required  by  law,  but  the  plain- 
tiff could  have  avoided  the  consequences  of 
that  negligence  by  the  exercise  of  ordinary 
care,  and  failed  to  exercise  that  degree  of 
care,  still  no  recovery  against  the  defendant 
could  be  had.  In  Americus,  Preston  &  Lump- 
kin R.  Co.  V.  Luckie,  87  Ga.  6,  13  S.  E.  105, 
it  was  held  error  to  state  "in  immediate  con- 
nection with  each  other,  and  without  proper 
explanation,  two  distinct  rules  of  law,  [and] 
thus  qualifying  the  former  by  the  latter, 
which  is  not  the  purpose  of  the  statute." 
Certainly  the  defense  allowed  under  sections 
2781  and  4426  is  entirely  distinct  from  that 
authorized  by  section  2714,  notwithstanding 
that  the  establishment  of  the  one  to  the  sat- 
isfaction of  the  Jury  would  obviate  or  dis- 
pense with,  all  necessity  to  rely  upon  the 
other,  and  the  defendant  was  entitled  to  avail 
itself  of  either,  as  alone  snfllcient  to  defeat  a 
recovery,  and  should  not  have  been  required 
to  establish  satisfactorily  both  the  one  and 
the  other.  In  Americus,  Preston  Se  Lumpkin 
R.  Co.  V.  Luckle,  supra,  the  court  held  it  er- 
ror to  Include  In  one  instruction  reference  to 
a  want  of  ordinary  care  on  the  part  of  the 
plaintiff  as  a  complete  defense,  and  the  law 
touching  contributory  negligence,  where  the 
plaintiff  was  to  some  extent  negligent,  but 
nevertheless  could  not  by  using  ordinary  care 
have  avoided  an  injury  resulting  from  de- 
fendant's negligence.  The  trial  court  in  that 
case  confused  inconsistent  defenses  without 
proper  explanation,  and  the  court,  in  the  case 
under  consideration,  not  only  did  this,  but 
required  the  defendant  to  maintain  both  or 
else  suffer  a  recovery  for  the  damages  alleged. 
The  error  contained  in  this  excerpt  from 
the  charge  of  the  court  was  not  elsewhere 
expressly  retracted  or  corrected.  As  was 
said  In  Savannah,  Florida  &  Western  Ry.  Go. 
V.  Hatcher,  118  Ga.  273,  45  S.  E.  239: 

"The  jury  must  take  the  whole  charge  as  the 
law,  and  it  is  not  for  them  to  select  one  part  to 
the  ezelusion  of  another,  nor  to  decide  whether 
one  part  cures  or  qualifies  another,  without  be- 
ing instructed  so  to  do  by  the  judge." 

Not  only  was'  the  error  not  corrected,  but 
nowhere  In  the  charge  was  the  Jury  properly 
instructed  that  a  recovery  would  be  defeated, 
either  by  satisfactory  proof  that  the  agents 
and  employes  of  the  defendant  railway  bad 
exercised  extraordinary  care  to  protect  Its 
passengers,  or  (regardless  of  negligence  on 
the  part  of  the  defendant)  solely  by  sudi 
proof  of  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff. 

Judgment  reversed. 


6E]ORGE  and  LUKI^  JJ.,  concur. 
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JAC3KS0N  ▼.  FREEMAN.    (No.  8763.) 

(Coart  ot  Appeals  of  Georgia,  Division  No.  2. 
Ang.  8,  1917.) 

(SyXlabu*  ly  the  Court.) 

Baitks  and  Baneino  e=>48(l)— Stockhold- 
ers—Liability. 
The  court  erred  in  directing  a  Terdict  for 
the  plaintiff. 

Error  from  Superior  Court,  Walker  Ooun- 
ty;   M.  C  Tarver,  Judge. 

Action  by  li.  B  Freeman,  receiver,  against 
T.  A.  Jackson.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

This  was  a  suit  by  the  receiver  of  a  na- 
tional bank  to  collect  an  assessment  on  the 
capital  stock  of  the  bank— It  being  alleged 
that  at  the  time  of  the  appointment  of  the 
receiver  it  appeared  on  the  books  of  the 
bank  that  the  defendant  was  the  holder  of 
a  certain  number  of  shares  of  its  capital 
stock ;  that  the  Comptroller  of  the  Onrrency, 
In  order  to  pay  the  debts  of  the  bank,  or- 
dered an  assessment  on  all  its  shareholders 
of  $76  for  each  share  of  the  capital  stock 
owned  by  them;  and  that  the  receiver  had 
given  the  defendant  timely  written  notice 
of  the  levy  of  the  assessment.  The  defend- 
ant refused  to  pay  the  assessment,  denying 
that  he  was  the  owner  of  the  sto(^  which 
stood  in  his  name  on  the  books  of  the  bank. 
On  the  trial  it  appeared,  from  undisputed 
testimony,  that  the  defendant  had  been  the 
bolder  of  a  certificate  representing  10  shares 
of  the  capital  stock  of  the  bank,  and  that 
prior  to  two  months  before  the  appointment 
of  a  receiver  for  the  bank  he  sold  and  deliv- 
ered this  certificate  to  S.  A-  Hunt,  Jr.,  the 
cashier  of  the  bank;  that,  though  this  sale 
was  to  Hunt  in  his  private  capacity,  Hunt, 
at  the  time  of  the  sale  and  delivery,  was  re- 
quested, as  cashier  of  the  bank,  to  transfer 
the  certificate  upon  the  books  of  the  bank, 
but  that  this  transfer  had  never  been  made; 
and  that  at  the  time  of  the  sale  the  defend- 
ant had  no  reason  to  believe  that  the  bank 
was  insolvent,  or  was  about  to  become  so. 

Earl  Jackson  and  B.  M.  W.  Glenn,  both  of 
La  Payette,  and  Maddoz  &  Doyal,  of  Bome. 
for  plaintiff  in  error.  Bosser  &  Shaw,  of 
La  Fayette,  for  defendant  in  error. 

BBOYLES,  P.  J.  (after  stating  the  facts 
as  above).  When  this  case  was  before  the 
Supreme  Court  (Freeman,  Receiver,  v.  Jack- 
son, 146  Ga.  55,  90  S.  E.  467),  under  the  evi- 
dence as  disclosed  by  the  record,  it  was  held 
that  the  direction  of  a  verdict  for  the  de- 
fendant was  erroneous.  We  have  carefully 
examined  the  original  record  on  file  in  the 
office  of  the  clerk  of  the  Supreme  Court, 
and  we  find  that  in  several  material  respects 
the  evidence  contained  in  that  record  Is  dlf- 
(ereint  from   that  contained   In  the   record 


now  before  this  court  In  the  record  be- 
fore the  Supreme  Court  the  onl^  evidence  as 
to  who  was  the  proper  bank  official  to  trans- 
fer stock  on  the  books  of  the  bank  was  the 
following  testimony  of  Jackson,  the  defend- 
ant, and  Hunt,  the  cashier  of  the  Bank,  re- 
spectively.   Jackson  testified : 

"I  thought  Mr.  Hunt  was  the  proper  party  to 
transfer  the  stock  on  the  books  of  the  bank; 
I  thought  so  at  the  time,  and  I  think  so  yet" 

Hunt,  the  cashier,  upon  this  qnestlon  gave 
the  following  testimony: 

"It  was  the  duty  of  the  cashier  and  president, 
or  vice  president,  m  the  absence  of  the  president, 
to  transfer  stock  when  sold.  •  •  •  It  was 
the  president's  and  the  cashier's  duty  to  trans- 
fer stock  on  the  books  of  the  bank.  New  stock 
would  have  to  be  issued,  and  necessarily  have  t» 
be  signed  by  the  cashier  and  the  president," 

Moreover,  the  evidence  in  the  Supreme 
Court  record  did  not  definitely  show  that, 
when  Jackson  delivered  the  certificate  of 
stock  to  Hunt,  the  purchaser.  Hunt  was 
directed,  as  the  cashier  of  the  bank,  to  make 
the  transfer  upon  the  -books  of  the  bank. 
The  only  evidence  on  tliat  question  was  the 
following  testimony  of  Jackson: 

"I  delivered  the  certificate  to  Mr.  S.  A.  Hunt, 
the  purchaser,  who  was  then  the  cashier  of  the 
bank,  and  told  him  to  transfer  it  on  the  bank 
books." 

In  the  record  In  the  Instant  case  the  tes- 
timony upon  these  points  was  as  follows; 
Thurman,  the  bookkeeper  of  the  bank,  tes- 
tified: 

„"^i™  transfers  of  stock  were  made,  it  was 
Mr.  Hunt's  duty  to  make  those  transfers.  I 
mean  S.  A.  Hunt,  Jr.,  who  at  the  time  was  caali- 
ier  of  the  First  National  Bank  of  La  Fayette." 

S.  A.  Hunt,  Jr.,  testified  that  he  was  act- 
ing as  cashier  of  the  bank  at  the  time  it  was 
closed  by  the  bank  examiner;  that  he  had 
been  serving  in  that  capacity  about  ten 
years ;    also : 

"It  was  a  part  of  my  duties  to  lock  after  the 
transfer  of  stock  on  the  books  of  the  bank. 
*  •  Some  time  prior  to  the  closing  of  the 
bank  I  purchased  10  shares  of  stock  from  Mr. 
T.  A.  Jackson,  represented  by  one  of.  the  cer- 
tificates shown  on  the  books  of  the  bank.  The 
date  of  that  purchase  was  April  29,  19in.  That 
was  nearly  two  months  prior  to  the  closing  of 
the  bank.  I  paid  him  in  cash  for  that  stoc^, 
and  he  delivered  the  certiflcate  to  me  and  sign- 
ed the  transfer  in  blank.  That  is  the  form  at 
the  transfer  that  wns  on  the  back  of  that  cei^ 
tificate,  and  it  was  signed  by  T.  A.  Jackson,  and 
that  stock  certificate  was  delivered  to  me,  and 
I  paid  him  in  cash  for  it,  and,  at  the  same  time 
he  delivered  it  to  me,  he  made  a  request  of  me, 
as  the  cashier  of  the  First  National  Bank  of 
La  Fayette,  to  transfer  that  stock  on  the  books 
of  the  bank,  and  at  that  time  Mr.  Jackaon 
made  A  request  of  me,  as  the  cashier  of  the 
bank,  to  transfer  tliat  stock  on  the  books  of  the 
bank.  It  was  my  duty,  as  cashier  of  the  bank, 
to  make  those  transfers,  and,  as  cashier,  I  had 
charge  of  and  kept  these  stockbooks,  and  all 
the  transfers  of  stock  that  were  made  were  made 
and  signed  by  me,  as  cashier  of  the  bank.  That 
stock  was  never  transferred  on  the  books — this 
particular  10  shares  of'  stock  that  I  purdtased 
from  Mr.  JaclLson.  I  guess  it  was  my  fault. 
It  came  about  in  this  manner:    Mr.  Jack9K>n 
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and  myself  bad  been  on  a  trade  for  aeveral  days 
about  this  stock,  and  wben  be  started  to  trans- 
fer the  stock,  be  started  to  write  my  name  in  it, 
and  I  told  him  that  probably  my  wife  might 
want  it  in  her  name,  and  to  wait  until  I  could 
see  about  that,  and  I  put  the  stock  certificate  in 
my  pocket,  and  the  next  day  I  changed  clothes 
and  the  stock  certificate  was  left  in  my  pocket, 
and  my  wife  took  the  papers  out  and  put  them 
in  my  trunk,  and  it  just  escaped  my  memory. 
It  was  through  an  inadvertence  of  mine  that  the 
transfer  was  not  made,  and  through  no  fault  of 
Mr.  Jackson.  I  didn't  tell  Mr.  Jackson  that  the 
transfer  had  not  been  made— never  thought  of 
it;  didn't  come  to  my  attention  until  after  the 
bank  was  closed.  Breguently,  in  the  transfer 
of  atock,  it  is  merely  ngned  In  blank.  It  fre- 
quently happens  in  banks,  as  well  as  in  other 
corporations,  that  stock  is  not  immediately  trans- 
ferred, where  sold  by  one  party  to  another;  in 
the  form  of  the  assignment,  the  person  to  whom 
it  is  assigned  is  not  pnt  in  there.  All  the  bank 
demanded  was  the  signature  of  the  person  in 
wbose  name  the  stock  certificate  was  standing, 
and  I  did  not  require  the  name  of  the  person  to 
whom  it  was  transferred;  that  was  frequently 
left  blank.  Hat  wns  a  bona  fide  transfer  be- 
tween myself  and  Mr.  Jackson  as  to  the  sale 
of  this  stock.  •  •  •  At  the  time  I  received 
the  stock  certificate  it  was  purposely  left  blank, 
because  I  did  not  know  at  that  time  whether 
my  wife  would  become  the  purchaser  or  me.  He 
started  to  write  my  name,  and  the  certificate 
will  show  how  he  pnt  the  letter  'S'  there,  and 
I  stopped  him,  •  •  *  Mr.  Jackson  •  •  • 
bad  nothing  to  do  with  any  of  the  books  of  the 
bank,  and  at  the  time  be  delivered  the  stock  to 
me  he  gave  it  to  me  and  says,  'Tou  can  make 
tb«  transfer'— says  'I  will  leave  that  blank,  and 

rn  can  make  the  transfer  on  the  books' ;  and 
told  him  I  would  make  the  transfer,  but 
before  doing  so  I  merely  requested  an  oppor- 
tnnity  to  consult  my  wife  and  see  whether  I 
wanted  to  put  it  in  her  name  or  not,  but  the 
transfer  was  to  be  made  at  once,  completed  at 
once:  and  Mr.  Jackson  at  that  time  told  me 
that  I  could  fill  in  there  whichever  name  I  want- 
ed to,  and  make  the  transfer  accordingly.  Mr. 
Jackson  just  stated  to  me,  'When  you  detei^ 
mine  that,  you  can  make  the  transfer.' " 

The  defendant,  Jackson,  gubstantlally  cor- 
roborated tbe  above  evidence  of  Hunt,  the 
cashier,  and  test! fled: 

"When  I  was  discussinK  the  question  of  the 
transfer  of  tbe  Eto<^  with  Mr.  Hunt,  I  told 
Mm,  as  cashier  of  the  bank,  to  do  that  He  bad 
been  making  all  those  transfers.  He  was  the 
proper  person  to  do  that  •  •  •  I  had  no 
knowledge,  or  intimation,  or  suspicion,  that  the 
transfer  bad  not  been  mode  on  tbe  books  of  the 
bank,  not  until  after  the  bank  was  dosed." 

In  tbe  case  made  by  the  record  before  the 
Snpreme  Court,  that  court  decided  that  it 
did  not  come  within  the  ruling  in  tbe  case  of 
'^ndtney  v.  Butler,  118  U.  8.  655,  7  Sup.  Gt 
61,  30  L.  Ed.  266,  which  was  as  follows: 

"A.,  an  owner  of  shares  in  the  capital  stock 
of  a  national  bank,  employed  a  broker  and  auc- 
tioneer to  sell  them  by  public  auction.  They 
were  bid  off  by  B.,  who  paid  the  auctioneer  for 
them,  and  received  from  him  the  certificate  of 
stock,  with  a  power  of  attorney  for  transfer 
duly  executed  in  blank.  The  auctioneer  paid 
the  purchase  money  to  A.  B.  was  employed  by 
tbe  president  of  tlie  bank  to  make  this  purchase 
for  a  customer  of  tbe  bank,  who  bad  made  a 
deposit  in  the  bank  for  tbe  purpose,  and  ho  de- 
livered the  certificate  and  the  power  of  attor- 
ney to  the  president,  and  received  from  the 
bank  tbe  money  for  the  purchase.  No  formal 
transfer  of  tbe  stock  was  made  on  the  transfer 
bode  of  the  bank.    Shortly  afterwards  tbe  bonk 


became  inaolventi  and  evemtaaHy  went  into 
the  bands  of  a  receiver,  who  made  an  assess- 
ment on  the  stockholders  under  the  provisions 
of  Rev.  Stat.  §  6205  (U.  S.  Comp.  St  1913,  § 
9767),  to  make  up  the  deficiency  in  the  caiHtal. 
Until  after  the  stoppage  A.  bad  no  knowledge  as 
to  the  purchaser,  or  as  to  the  neglect  to  formally 
transfer  tbe  stock,  and  no  reason  to  suppose  tbat 
the  transfer  had  not  been  made." 

And  It  was  there  held  tbat: 

"The  responsibility  of  A.  ceased  upon  tbe  sur- 
render of  the  certificates  to  the  bank,  and  the 
delivery  to  its  president  of  a  power  of  attorney 
sufficient  to  effect,  and  intended  to  effect  as  the 

g resident  knew,  a  transfer  of  the  stock  on  the 
ooks  of  the  bank." 

In  our  Judgment,  however,  the  fkcts  as 
disclosed  by  the  record  now  before  this  court 
bring  thia  case,  in  principle,  up  to  the  case 
referred  to.  In  that  case  the  certificate  was 
surrendered  to  the  president  of  the  bank, 
accompanied  by  a  power  of  attorney,  which 
would  have  enabled  the  officers  of  the  bank 
to  make  the  transfer  on  the  books,  and  a 
demand  that  this  be  done.  In  tbe  instant 
case  the  certificate  was  delivered  to  the 
cashier  of  the  bank  by  the  shareholder  In 
person,  and  accordingly  no  power  of  attor- 
ney was  needed,  aa  the  shareholder  signed 
the  transfer  which  was  on  the  back  of  the 
certificate,  and  expressly  authorized  the  cash- 
ier of  the  bank  to  write  the  name  of  the  pur- 
chaser In  the  space  left  blank  In  the  transfer 
for  that  purpose,  and  furthermore  the  cash- 
ier had  authority,  and  was  expressly  direct- 
ed, to  transfer  this  certificate  upon  the  books 
of  the  bank.  In  the  Whitney  Case  the  stoc^ 
was  bought,  not  for  the  bank  Itself,  but  for 
a  customer  of  the  bank.  In  the  instant  case, 
likewise,  the  stock  was  not  bought  for  the 
bank,  but  was  bought  by  the  cashier  thereof 
for  his  individual  account  In  both  cases  the 
stock  certificate  was  delivered  to  an  ofScer 
of  the  bank,  and  was  so  signed  and  arranged 
that  he  had  the  power  and  authority  to 
fill  in  the  name  of  the  purchaser  in  the  cer- 
tificate, and  to  transfer  the  certificate  upon 
the  books  of  the  bank.  In  both  cases,  at  the 
time  of  the  delivery  of  the  stock  to  the  bank 
official,  be  was  requested  as  such  ofllcial  to 
make  tbe  proper  transfer  of  the  stock  upon 
tbe  books.  In  both  cases  the  seller  of  the 
stock  had  made  a  bona  fide  sale  of  it,  and 
had  done  all  that  could  be  reasonably  re- 
quired of  him  to  see  that  the  proper  transfer 
was  made  upon  the  books  of  the  bank.  In 
neither  case  did  the  defendant  have  any  "rea- 
son to  suppose  that  the  transfer  had  not  been 
made."  In  tbe  instant  case  the  certificate 
waa  delivered  to  Hunt  in  his  dual  capacity 
as  Its  purchaser  and  as  cashier  of  the  bank, 
and  at  tbe  time  of  the  delivery  he,  as  cashier 
of  the  bank,  was  instructed  to  transfer  the 
stock  upon  the  books  of  the  Itank,  and  as 
cashier  of  tbe  bank  he  promised  to  do  so. 
In  our  opinion  the  certificate  was.  In  con- 
templation of  law,  delivered  to  the  bank  it- 
self when  it  was  delivered  to  Hunt,  ac- 
companied by  the  instruction  to  transfer  1^ 
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as  cashier  of  the  baid:,  upon  the  books  of 
the  bank.  The  undisputed  evidence  waa  that 
Hunt  was  the  only  officer  of  the  bank  whose 
duty  it  was  to  make  such  transfers.  It 
seems  to  ns  that  Jackson,  like  the  defendants 
In  the  Whitney  Case,  suinra,  had  done  all  that 
he  could  to  hare  the  transfer  put  upon  the 
books  of  the  bank,  and  that  bis  responsibility 
ceased  upon  the  surrender  of  the  certificate 
to  the  bank  through  Hunt,  its  cashier,  ac- 
companied with  the  demand  that  Hunt,  as 
cashier  of  the  bank,  transfer  the  stock  upon 
the  books  of  the  bank. 

Upon  the  second  trial  of  this  case  there 
was  no  uncertainty,  as  the  Supreme  Court 
intimated  there  was  upon  the  first  trial 
thereof,  as  to  what  person  bad  purchased 
the  stock  from  Jackson,  and  as  to  whose 
name  it  should  have  been  transferred  In. 
The  undisputed  evidence  in  the  record  before 
us  Is  that  Hunt,  and  not  Mrs.  Hunt,  had 
bought  and  paid  for  the  stock,  and  that  the 
stock  was  delivered  to  Hunt  himself,  and 
that  Hunt,  as  the  cashier  of  the  bank,  was 
officially  Instructed  to  enter  the  transfer  of 
the  stock  upon  the  bank's  books,  and  that 
it  was  his  duty  to  do  so  Immediately.  Hunt 
had  authority,  and  contracted  with  Jaclvson, 
to  flu  In  the  blank  in  the  transfer  certificate, 
by  entering  therein  either  his  name  or  that 
of  Mrs.  Hunt  The  uncontradicted  testi- 
mony was  that  it  was  Hunt's  duty,  and  not 
Jackson's,  to  see  that  this  was  done.  The 
undisputed  evidence  was  that  the  sale  of  this 
stock  was  a  bona  fide  and  unconditional  sale 
to  Hunt.  Mrs.  Hunt  was  not  a  party  to  the 
purchase,  and  was  not  known  In  the  trans- 
action. The  mere  fact  that  Hunt  stopped 
Jackson  from  writing  his  (Hunt's)  name  In 
the  transfer,  stating  that  he  wanted  to  wait 
until  he  could  see  his  wife  and  find  out 
whether  she  wanted  the  stock  put  In  her 
name,  is  Insufficient,  when  taken  in  connec- 
tion with  all  the  other  facts  of  the  transac- 
tion, to  relieve  Hunt  from  the  duty  of  mak- 
ing the  transfer  on  the  bank's  books,  or  to 
make  Jackson  liable  for  Hunt's  negligence. 
The  record  further  disclosing  that  Hunt's 
wife  did  not  request  that  the  stock  be  put  in 
her  name.  Hunt  should  have  filled  In  the 
blank  with  his  own  name,  he  being  the  pur- 
chaser of  the  stock,  and  have  promptly  put 
the  transfer  up<»i  the  books.  He  was  the 
bona  fide  holder  and  owner  of  the  stock,  and, 
although  he  bought  the  stock  personally,  he 
bad  simultaneously  been  instructed,  as  cash- 
ier of  the  bank,  to  transfer  it  on  the  books 
of  the  bank,  and,  since  he  was  the  only  of- 
ficer of  the  bank  whose  duty  it  was  to  make 
such  transfer,  he,  as  such  officer,  knew  that 
he  himself,  and  not  his  wife,  had  bought  the 
6to<^,  and  he  therefore  officially  knew  that 
it  should  be  transferred  to  him  on  the  books, 
and  not  to  his  wife,  and  he  knew  this  at  the 
time  he  was  Instructed  to  transfer  the  stock. 
We  are  clearly  of  the  opinion  that  Hunt 


was  the  person  liable  for  the  assessment  on 
this  stock,  and  not  Jackson.     It  therefore 
follows  that  the  court  erred  in  directing  a 
verdict  for  the  plaintiff. 
Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 

(M    Oa.    App.    T«U 

ATLANTIC  COAST  LINE  R.  CO.  v.  LUKE 

&  FLEMING.    (No.  8302.) 

(Ooart  of  Appeals  of  Georgia,  DivisioB  No.  2. 

Aug.  8,  1917.) 

(ByUahua  Iv  the  Court.) 

Cabbiebs  <S=»59  — Cabbiaoe  of  Goods— Bill 

OF  Lading. 
The  demurrer  was  properly  overruled,  on  all 
the  grounds  thereof. 

(a)  When  the  agent  of  a  railroad  company  re- 
ceives for  shipment  a  number  of  bales  of  cotton, 
weighs  them,  and  inserts  in  the  bill  of  ladins 
the  number  of  bales  and  their  total  weight,  and 
the  number  of  pounds  inserted  Is  in  excess  of  the 
actual  weight,  and  the  shipper  attaches  to  the 
bill  of  lading  a  draft,  which  is  paid  by  an  inno- 
cent transferee,  the  railroad  is  bound  by  the 
error  of  its  agent,  unless  the  amount  erroneous- 
ly inserted  in  the  bill  of  lading  Is  so  very  large 
that  the  error  would  be  apparent  upon  Its  face. 

Error  from  Superior  Court,  Ridunond 
County ;  H.  C.  Hammond,  Judge. 

Action  between  the  Atlantic  Coast  Une 
Railroad  Company  and  Luke  &  Fleming. 
There  was  a  judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

W.  K.  Miller,  of  Augnsta,  for  plaintifr  in 
error.  Callaway  &  Howard,  of  Augusta,  for 
defendant  in  error. 

BLOODWORTH,  J.  The  court  did  not  err 
in  overruling  the  demurrer  on  each  of  the 
grounds  thereof.  As  the  plaintiff  in  error 
specially  urges  that,  because  the  railroad  de- 
livered to  the  assignees  of  the  bill  of  lading 
"all  and  the  very  same  cotton  it  received ' 
from  the  shipper,"  it  should  be  relieved  of 
liability,  especially  as  the  bill  of  lading  bad 
in  it  the  words,  "Weight  subject  to  correc- 
tion," and  "it  was  only  quasi  negotiable,  that 
is,  assignable  as  to  the  property  Itself,  not 
as  to  the  quality  of  the  goods,"  we  will  dis- 
cuss this  proposition  only.  A  bill  of  lading 
is  not  strictly  a  negotiable  instrument,  but 
rather  a  symbol  or  representative  of  the 
goods  themselves.  Section  4134  of  the  Civil 
Code  of  1910  Is  as  follows: 

"When  a  bill  of  lading  is  attached  to  a  draft 
drawn  on  a  third  person,  it  will  be  treated  as 
security  for  the  draft,  and  neither  title  to  the 
goods,  nor  right  to  the  bill  of  lading,  will  pass  to 
the  drawee  until,  as  required  therein,  he  accepts, 
or  acf epts  and  secures,  or  pays  the  draft  as  the 
case  may  be." 

In  the  case  of  American  National  Bank  v. 
Georgia  RaUroad  Co.,  96  Ga.  665,  23  S.  £. 
898,  51  Am.  St  Rep.  155,  Chief  Justice  Sim- 
mons said: 

"The  law  seems  to  be  that  where  an  agent  has 
authority  to  issue  bills  of  lading,  and  does  issae 
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one  with  certain  representations  contained  there- 
in, and  the  bill  of  lading  ia  negotiated  to  an  in- 
nocent third  person,  the  railroad  company,  as 
between  itself  and  such  third  person,  is  estop- 
ped to  deny  the  representations  made  in  the  bill 
of  lading.  Under  uiese  decisions  it  is  immaterial 
that  the  Mil  of  lading  is  not  negotiable  in  the 
strict  sense  of  the  term.  A  representation  in  a 
nonnegotiable  chose  in  action,  when  acted  upon, 
is,  according  to  the  usual  rule  applied  in  cases  of 
estoppel,  held  to  be  equivalent  in  all  respects 
to  one  made  in  the  case  of  a  negotiable  paper. 
Some  of  the  decisions  referred  to  are  also  put 
npoD  the  ground  that  where  one  of  two  innocent 
parties  must  suffer  from  the  wrongful  act  of  a 
third  party,  the  law  casts  the  burden  of  loss  up- 
on him  by  whose  act,  omission,  or  negligence 
such  third  party  was  enabled  to  commit  the 
wrong  which  occasioned  the  loss.  The  superior 
equity  is  with  the  bona  fide  assignee,  who  has 
parted  with  his  money  upon  the  faith  of  the  re- 
citals contained  in  the  bill  of  lading.  2  Am.  & 
Eng.  Enc.  of  Law,  'Bill  of  Lading,'  p.  227,  and 
casea  cited:  Bank  of  Batavia  t.  Railroad  Co., 
106  N.  Y.  195  [12  N.  E.  433,  60  Am.  Rep.  440] ; 
Howard  V.  Tuclrer,  1  Barn.  &  Adol.  713:  Ar- 
mour ▼.  Michigan  Central  R.  Co.,  65  N.  Y.  114 
[22  Am.  Rep.  603] ;  St.  Louis  R.  Co.  t.  Lamed, 
103  ni.  293 ;  Brooke  v.  R.  Co.,  108  Pa.  529  [1 
Atl.  206,  56  Am.  Rep.  235] ;  Wichita  Savings 
Bank  ▼.  R.  Co.,  20  Kan.  519 ;  Sioux  City  R.  Co. 
V.  First  Nat.  Bank,  10  Neb.  556  [7  N.  W.  311], 
35  Am.  Rep.  4S8;  Coventry  v.  Great  Eastern 
Ry.  Co,,  11  Q.  B.  Div.  776 ;  Abbott's  Law  of 
Merchant  Shipping  (13th  Iiond.  Ed.)  p.  565,  and 
cases  cited.  A  very  large  proportion  of  the 
business  of  the  country  is  founded  upon  trans- 
fers of  bills  of  lading;  and  if  the  transferee 
were  required  at  his  peril  to  ascertain  from  the 
carrier  whether  the  representations  made  in 
the  bill  of  lading  are  true  or  not,  it  would  prac- 
tically put  an  end  to  this  class  of  transactions. 
The  better  and  safer  rule  is  to  hold  that  the  car- 
rier who  issues  the  bill  of  lading  ia  bonnd  by  the 
representations  of  his  agents.  Mr.  Justice  Mill- 
er, in  discussing  this  subject  in  the  case  of  Mc- 
Neal  ▼.  Hill,  Woolw.  96  [Fed.  Cas.  No.  8,914], 
says:  'As  civilization  has  advanced  and  com- 
merce extended,  new  and  artificial  modes  of  do- 
ing business  have  superseded  the  exchanges  by 
barter  and  otherwise  which  prevail  while  society 
is  in  its  earlier  and  simpler  stages.  The  inven- 
tion of  the  biU  of  exchange  is  a  familiar  illus- 
tration of  this  fact  A  more  modern,  but  still 
not  recent,  invention  of  like  character,  for  the 
transfer,  '  without  the  cumbersome  and  often 
impossible  operations  of  actual  delivery  of  arti- 
cles of  personal  property,  is  Uie  indorsement 
or  assignment  of  bills  of  lading  and  warehouse 
receipts.  Instruments  of  this  kind  are  sui  gen- 
eris. From  long  use  and  trade  they  have  come 
to  have  among  commercial  men  a  well-nnder- 
stood  meaning,  and  the  indorsement  or  assign- 
ment of  them  as  absolutely  transfers  the  general 
property  of  the  goods  and  chattels  therein  named 
as  would  a  bill  of  sale.  •  •  *  If  the  ware- 
houseman gives  to  the  party  who  holds  such  re- 
ceipt a  false  credit,  he  will  not  be  suffered  to 
contradict  his  statement  which  he  has  made  in 
the  receipt,  so  as  to  injure  a  party  who  has 
been  misled  by  it'  Horton,  C.  J.,  in  the  case  of 
Wichita  Savings  Bank  v.  Railroad  Co.,  supra, 
saya:  'Where  one  advances  money  on  a  bill  ot 
lading,  or  buys  the  property  therein  set  forth, 
by  taking  a  transfer  of  such  instrument  al>so- 
lutely,  the  only  evidence  which  he  has  of  the 
quantity  of  goods  which  he  has  bought  or  ad- 
vanced money  on  may  be  the  statement  contain- 
ed in  the  bill  of  lading.  Indeed,  one  of  the  main 
uses  of  bills  of  lading  of  grain,  at  this  day,  is 
to  afford  shippers  opportunity  to  obtain  ad- 
vances upon  toeir  shipments.  When  issued,  the 
parties  issuing  them  have  the  knowledge  that 
they  may  and  probably  will  be  used  with  com- 
miasioa  merchants,  or  at  some  bank,  to  obtain 


advances  of  money.    In  the  most  of  eases  this 
result  is  almost  certain  to  follow.'" 

See,  also,  Askew  v.  Southern  Railway  Co., 
1  Ga.  App.  80,  81,  58  S.  &  242. 

In  the  case  of  L  &  N.  R.  R.  Co.  t.  Pferd- 
menges,  etc.,  8  Ga.  App.  83,  68  S.  E.  617, 
Chief  Judge  Hill  said: 

"The  plea  seeking  to  contradict  the  bill  of 
lading  as  to  the  number  of  bales  of  cotton  that 
had  been  delivered  to  the  railroad  company  was 
properly  stricken.  The  plaintiffs  were  the  as- 
siniees  or  transferees  for  value  of  this  bill  of 
lading,  and  had  the  right  to  sue  on  it  Askew 
V.  Sou.  Ry.  Co.,  1  Ga.  App.  79,  58  S.  E.  242. 
Wibile  a  bill  of  lading  'is  in  some  sense  a  re- 
ceipt and  open  to  dispute  between  the  parties, 
yet,  when  it  is  intended  for  negotiation,  its 
recitals,  in  the  hands  of- a  bona  fide  transferee 
for  yalue,  operate  as  an  estoppel  against  the 
carrier.  The  bill  of  lading  in  this  case  was  is- 
sued by  the  railroad  company  with  the  intent 
that  it  should  be  negotiated.  The  purchasers  of 
the  cotton  bought  on  the  faith  of  the  declara- 
tion of  the  railroad  company  that  it  bad  re- 
ceived 100  bales  of  cotton.  If  this  statement 
was  not  true,  the  company  might  have  some 
remedy  against  the  sliipper;  but  this  does  not 
relieve  it  from  liability  to  the  assignees  of  tho 
biU  of  lading.  It  is  a  universal  rule  that  car- 
riers cannot  contradict  tiie  recitals  contained  in 
their  bills  of  lading,  as  to  the  delivery  of  the 
goods,  their  description,  quantity,  or  condition, 
as  against  the  rights  of  bona  fide  transferees 
for  value.  Bank  of  Sparta  v.  Butts,  4  Ga.  App. 
30(8,  61  S.  E.  298;  King  v.  The  Lady  Frank- 
lin, 8  Waa  325,  19  L.  Ed.  456,  and  cases  in 
note." 

While  the  decision  Just  quoted,  in  the  last 
sentence  thereof,  refers  to  "the  universal 
rule  •  •  •  against  the  rights  of  bona  fide 
transferees  for  value,"  in  the  instant  case 
the  plalntltr  in  error  insists  that  the  bill  of 
lading  had  In  It  the  words  "Weight  subject 
to  correction,"  and  that  this  was  suflSdent  to 
put  the  assignees  of  the  bill  of  lading  on 
notice  that  the  weight  stated  was  probably 
not  correct  As  between  the  shipper  and 
the  railroad  company  this  would  be  a  correct 
principle,  but  under  the  particular  circum- 
stances of  this  case  we  do  not  think  it  ap- 
plicable. See  Dlckerson  v.  Seelye,  12  Barb. 
(N.  Y.)  99.  The  petition  shows  that  the 
agent  of  the  defendant  made  the  error  In 
inserting  the  amount  In  the  bill  of  lading, 
and,  so  far  as  the  record  shows,  the  shipper 
bad  nothing  to  do  with  weighing  the  cotton 
or  with  preparing  the  bill  of  lading.  These 
words,  "Weight  subject  to  correction,"  evi- 
dently are  Intended  to  apply  where  tbe  ship- 
per furnishes  the  weights,  and  they  are  In- 
serted for  the  protection  of  the  carrier,  and 
as  against  the  erroneous  weight  furnished 
by  tbe  shipper.  In  the  case  of  Tlbbits  t.  R. 
I.  &  P.  R.  Co.,  49  111.  App.  667,  It  appears 
that  the  shipper  delivered  to  the  carrier  a 
quantity  of  com  for  shipment  It  was 
weighed  by  the  weighmaster  of  tbe  Board  of 
Trade,  properly  sealed,  and  shipped  to  its 
destination.  The  shipper  filled  out  a  blank 
bill  of  lading.  Inserting  the  weight  as  given 
by  the  weighmaster,  and  the  defendant's 
agent  signed  It.  The  bill  of  lading  was  then 
forwarded  by  the  shipper  to  the  plaintiff, 
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and  a  draft  drawn  on  the  plalntUI  for  tbe 
price  of  the  com  according  to  the  weli^t 
stated  In  the  bill  of  lading;  but,  upon  oi>en- 
Ing  the  car,  a  shortage  of  14,336  pounds  of 
corn  was  found.  The  bill  of  lading  contain- 
ed a  column  at  the  top  of  which,  were  the 
words,  "Weight  subject  to  correction,"  and 
under  ttiis  the  weight  of  the  com  was  set 
down.  It  was  held  that  the  plaintiff,  the 
consignee,  had  a  right  to  recover  on  account 
of  the  shortage  against  the  carrier.  In  N. 
O.  &  St.  L.  Ry.  V.  Floumoy,  139  Qa.  582,  7T 
S.  a  797,  it  was  held: 

"1.  When  a  carrier  iBCAies  a  Inll  of  lading  con- 
taining a  statement  as  to  the  quantity  of  goods 
receiycd,  with  the  anderstanding  that  the  goods 
may  be  transferred  by- means  of  a  transfer  of 
tbe  bill  of  lading,  the  transferee  is  justified  in 
Felyinir  upon  the  representation  of  the  carrier, 
made  in  the  bill,  with  reference  to  the  quantity 
of  goods  received  under  it:  and  as  to  one  who 
receives  the  bill  in  good  faith,  •  •  •  the 
carrier  will  be  estopped  from  showing  that, 
tbongh  he  received  some  of  the  goods,  he  has  not 
received  the  quantit;r  redted  in  the  bill. 

"2,  To  gxxaei  against  such  estoppel  the  car- 
rier may  insert  in  the  bill  of  lading,  'shipper's 
load  and  count,'  or  some  like  clause  qualifying 
his  representation;  and  in  that  event  he  will 
not  be  liable  to  an  assl^ee  for  value  if  he  de- 
livers aU  the  goods  received." 

It  wiU  be  noted  ttiat  this  qualification  in 
paragraph  2  of  the  decision  refers  to  the 
shipper,  and  not  to  the  agent  of  the  railroad ; 
and  this  differentiates  the  instant  case  from 
the  rule  stated  in  that  paragraph.  In  tbe 
case  of  IlL  Cent  R.  Co.  v.  Doughty,  10  Ga. 
App.  S17,  73  S.  B.  Ml,  the  bUl  of  lading 
described  the  property  shipped  as  "100  bales 
of  cotton  weighing  51,990  pounds,  marked 
'Payk.' "  This  bill  of  lading  was  transferred 
to  tbe  plaintiff,  Doughty,  who  took  it  as  a 
bona  fide  holder  for  value,  and  demanded  100 
bales  of  cotton  of  the  above  weight  and 
marking.  The  carrier  was  unable  to  find 
any  sndb  cotton,  but  tendered  100  bales 
marked  "Park"  and.  of  some  200  poimds  less 
weight    The  court  said: 

"Tbe  bill  of  lading  was  conclusive  npon  the 
company,  both  as  to  the  number  of  bales  and  as 
to  the  weight,  and,  so  far  as  these  things  tended 
to  fix  value,  bound  the  company  to  deliver  to 
the  bona  fide  holder  of  tbe  bill  of  lading  cotton 
of  that  value.  •  *  •  Under  the  law  as  ap- 
plied to  this  HU  of  lading,  the  carrier  should 


■have   been   held   liable   for    the    defideney   is 
weight" 

The  description  of  the  cotton  In  tbe  bill 
of  lading  in  the  instant  case  was  lid  twles, 
weighing  61,708  pounds.  It  wUl  thus  be 
seen  that  the  number  of  bales  was  but  a 
pert  of  the  description  of  the  property  re- 
ceived by  the  railroad.  It  Is  a  wdl-known 
fact  that  cotton  is  sold  by  the  pound,  and 
not  by  the  liale,  and,  when  the  agent  of  the 
defendant  incorporated  the  number  of 
pounds  in  the  bill  of  lading,  he  should  have 
been  accurate.  Every  common  carrier  owes 
it  as  a  duty  to  tbe  purchasers  of  goods, 
bought  on  the  faith  of  the  carrier's  state- 
ment as  to  weights  in  the  bills  of  lading, 
that  they  speak  the  exact  truth.  When  the 
agent  of  a  raUroad  company  weighs  cotton 
to  be  shipped,  and  states  a  total  number  of 
pounds  In  excess  of  what  Is  the  real  weight, 
this  is  the  neglect  of  the  railroad  company, 
and  the  railroad  company  should  suffer,  and 
not  an  Innocent  party,  by  the  neglect 

"The  reasons  for  this  view  are,  mainly,  that 
the  question  is  not  one  of  negotiability  of  the 
instrument,  but  one  of  estoppel  in  pais;  that  the 
carrier  has  clothed  the  agent  with  apparent  aa- 
thority  to  issue  a  bill  of  lading;  that,  the  agent 
having  done  so  with  full  knowledge  or  full  op- 
portunity to  know  what,  if  any,  goods  are  in- 
tended for  shipment,  the  principal  should  be  es- 
topped to  deny  the  truth  of  the  recitals  as  to 
goods  covered  thereby;  that  it  is  better  to  cast 
tbe  loss  npon  the  carrier  whose  agent  made  the 
false  representation  than  upon  an  innocent  hold- 
er of  the  bill  of  lading  who  relied  npon  the  rep- 
resentation; that  while  not  strictly  negotiable, 
a  biU  of  lading  is  9uasi  negotiable,  symboUsiDg 
the  property  descnl>ed  therein,  and  that  title 
thereto  passes  by  its  transfer  or  ddivery;  and 
that  it  is  in  the  highest  degree  important  to  the 
large  commerce,  known  by  the  carrier  to  be 
built  lipon  the  transfer  of  bills  of  lading,  that 
there  should  be  confidence  in  their  recitals." 
Thomas  v.  Railroad  Co.,  85  S.  C.  640,  641,  64 
S.  E.  220,  67  S.  B.  908,  84  Lu  B.  A.  (N.  8.) 
1177,  21  Ann.  Caa.  223. 

If  the  amount  erroneouedy  Inserted  In  the 
bill  of  lading  by  the  agent  was  so  very 
large  that  the  error  would  be  apparent  upon 
Its  face,  this  might  be  sufficient  to  put  the 
transferee  of  the  bill  of  lading  on  notice. 

Judgment  affirmed. 

BROYLES,  P.  J„  and  JED^INS,  3n  «mr 
cur. 
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McNA;IR  et  aL  ▼.  BBOWN  et  al.     (No>  527.) 

(Supreme  Court  of  Georgia.    July  11.  1917. 

Bebearins  Denied  Ang.  31. 1917.) 

(BtOalu*  hf  the  Court.) 

1.  MOBTOAQES  fr=>37(2)— Deed  Intended  as 
Secubtty — Pabod  Evidence. 
Where  a  grantor  executes  a  deed  absolute  in 
form,  and  remains  in  possession  of  the  land, 
parol  evidence  is  admissible  to  show  that  the 
deed  was  intended  as  security  only ;  and  such 
evidence  is  not  objectionable  on  the  ground  that 
it  offends  the  rule  which  makes  inadmissible 
parol  evidence  to  vary  the  written  terms  of  an 
absolute  deed.  Askew  v.  Thompson,  129  Ga. 
325.  58  S.  E.  854 :  Mercer  ▼.  Morgan,  136  Ga. 
632,  71  S.  E.  1075;  Lowe  v.  Findley,  141  Ga. 
380,  383,  81  S.  E.  230;  Berry  t.  Williams,  141 
Ga.  642,  81  S.  E.  881. 
2L  Witnesses  ®=»175(1)— Compktenot— Ihtbr- 

ESTED   PABTT. 

Where  one  party  to  a  written  contract  or 
caoae  of  action,  in  issue  or  on  trial,  answered 
interrogatories  sued  out  in  such  cause  before 
her  death,  and  after  her  death  they  are  intro- 
duced in  evidence  in  such  case,  a  son  of  the  op- 
posite party  is  a  competent  witness  to  testify 
in  rebuttal  of  the  evidence  contained  in  the  in- 
terrogatories respecting  transactions  and  com- 
munications with  the  witness,  notwithstanding 
he  is  an  heir  at  law  of  the  deceased  parent  and 
interested  in  the  result  of  the  suit.  Monroe  v. 
Napier.  52  Ga.  385  (2). 
3.  Vbbdict— SuFFiciENCT  Or  Evidence. 

The  verdict  was  supiwrted  by  the  evidence. 
None  of  the  other  assignments  of  error  require 
a  new  trial. 

Error  from  Superior  Court,  JeCTeraon  Coun- 
ty;   W.  E.  Tbomas,  Judge. 

Action  between  S.  M.  McNalr  and  others, 
executors,  and  O.  B.  Brown  and  others,  ad- 
ministrators. From  the  Judgment,  the  for- 
mer bring  error.    Affirmed. 

Frank  Hardeman,  of  Louisville,  and  lAttle, 
Powell,  Smith  &  Goldstein,  of  Atlanta,  for 
plaintiffs  In  error.  W.  L.  Phillips,  of  Louis- 
ville, and  Hlnes  &  Jordan,  of  Atlanta,  for 
defendants  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 

(147    Oa.    178) 

MATNABD  et  al.  v.  MATNABD  et  aL 
(No.  537.) 
(Supreme  Conrt  of  Georgia.     Aug.   18,   1917. 
Behearing  Denied  Aug.  31,  1917.) 

(SyUaiua  iy  the  Court.) 

L  Pabtnebship  €=»255(1,  4)— Riohtb  of  Sur- 
viving Pabtneb  —  Continuance  of  Pabt- 
nebship Business — Liabilities — Estoppel. 
A  surviving  partner  has  no  right  to  con- 
tinue the  partnership  business  as  a  going  con- 
cern, where  neither  the  articles  of  partnership 
nor  the  will  of  the  deceased  partner  so  pro- 
tide.  Nevertheless,  where  a  surviving  partner 
does  continue  the  business,  which  is  a  banking 
business,  with  the  consent  of  the  devisees  and 
legatees  of  the  deceased  partner,  the  latter  are 
estopped  from  raising  the  issue  that  deposits 
subsequently  received  and  paid  out  on  firm  lia- 
bilities existing  at  the  death  of  one  of  the  part- 
ners should  not  be  treated  as  a  partnership  lia- 
bility. 


2.  Limitation  of  Aotions  ©=»29(4)  —  Pabt- 
nebship «=9S3  —  Sfeoial  Sebvices  —  Evi- 
dence—Enfobcement  of  Aobeement— -Lnn- 

TATIONa 

While  courts  .do  not  undertake  to  equalize 
partners  with  reference  to  the  personal  gervices 
of  each  rendered  by  them  respectively  m  con- 
ducting the  firm's  business,  vet  they  will  en- 
force an  agreement  for  such  allowance  made  by 
the  partners.  This  agreement  nee^  not  be  ex- 
press, if  it  can  fairly  and  reasonably  be  implied 
from  the  actions  of  the  partners,  and  from  their 
course  of  dealing  with  each  other  in  connection 
with  the  business,  or  from  circumstances  undfer 
which  extra  services  are  rendered  by  a  partner, 
for  which  compensation  is  claimed. 

(a)  The  evidence  authorized  an  inference  of 
an  implied  agreement  for  extra  compensation  of 
one  of  the  partners  in  this  case. 

(b)  The  partner  claiming  extra  compensation 
had  overdrawn  his  account,  and  the  amount  al- 
lowed by  the  auditor  was  within  the  overdraft 
Held,  under  the  facts  of  the  case,  that  in  an  ac- 
counting to  the  heirs  and  legatees  of  the  de- 
ceased partner  the  surviving  partner  was  not 
deprived  of  his  right  to  extra  compensation  be- 
.cause  of  the  statute  of  limitations. 

3.  Pabtnebship  <S=»258(11)  —  Action  fob 'an 
AccouNTiNO  —  Option  to  Confirm  Legal 
Titls. 

The  finding  of  the  auditor  with  reference  to 
the  Hathorn  Place,  as  set  out  in  the  third  divi- 
sion of  the  opinion,  Is  not  open  to  the  criticism 
made  in  the  exception  to  such  finding. 

4.  Pabtnebship  «s»258(6)— Action  fob  Ao- 
couwTiNG— Pasties. 

The  auditor  was  authorized  to  find  that  the 
purchase  of  the  Davis  Mill  Place  was  in  good 
faith ;  and  it  was  not  erroneous  to  refuse  to 
make  the  purchaser  a  party  to  the  action  after 
the  auditor  had  made  bis  report  and  exceptions 
of  law  and  fact  thereto  had  been  filed. 

5.  Auditob'b  Repobt— Ovebbuunq  of  EIxcbp- 
tions  of  Fact. 

There  was  no  error  in  overruling  the  excep- 
tions of  fact  Many  of  the  exceptions,  classified 
ss  exceptions  of  law,  are  really  exceptions  of 
fact.  So  far  as  the  legal  questitMis  presented 
thereby  are  properly  made,  they  are  indnded  in 
the  foregoing  rulings. 

Error  from  Superior  Court,  Monroe  Coun- 
ty; W.  H.  H.  Searcy.  Jr..  Judge. 

Suit  by  E.  T.  Maynard  and  others  against 
P.  B.  Maynard  and  others  for  an  accoimtlng. 
with  cross-bill  by  a  party  defendant  Plain- 
tiffs' exceptions  of  law  and  fact  to  an  audi- 
tor's report  overruled,  their  motion  to  make 
a  certain  person  a  party  defendant  refused, 
and  the  auditor's  report  made  the  judgment 
of  the  court,  and  plaintiffs  bring  error.  Af- 
ffrmed. 

W.  T.  Maynard  died  testate  In  September. 
1905.  At  the  time  of  his  death  he  was  the 
senior  member  of  two  partnership  enterpris- 
es— a  private  banking  business  with  his  son, 
P.  B.  Maynard,  as  partner,  and  a  warehouse 
business  with  another  son,  Z.  M.  Maynard, 
as  iwrtner.  He  left  a  wlU  In  which  he  gave 
to  bis  widow  and  each  of  his  children  specific 
devises  either  in  land  or  money  or  both, 
placing  his  own  valuation  thereon,  and  direct- 
ed that  all  of  the  devises  and  legacies  should 
be  equalized  in  the  general  distribution  of 
his  estate,  so  that  his  children  should  each 
receive  a  share  of  his  estate  equal  in  value 
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to  that  of  each  of  the  others.  He  nominated 
his  four  sons,  P.  B.  Maynard,  Z.  M.  Maynard, 
R.  L.  Maynard,  and  S.  S.  Maynard,  as  execu- 
tors. The  will  was  duly  probated,  and  the 
nomlnfited  executors  qualified  as  such.  The 
partnership  property  was  not  specifically  de- 
vised. The  warehouse  business  was  author- 
ized by  tifa  will  to  be  cmitlnued,  but  was 
closed  out  kbout  a  year  after  the  testator's 
death.  The  banking  business  was  continued 
until  January,  1913,  by  the  surviving  part- 
ner, when  certain  of  the  devisees  brought  a 
petition  against  the  executors  for  a  settle- 
ment of  the  estate.  The  petition  was  amend- 
ed from  time  to  time,  and  answers  were  filed 
by  the  defendants.  A  cross-bill  was  also 
filed  by  one  of  the  defendants,  alleging  in- 
debtedness to  the  banking  partnership  and 
to  the  estate  by  several  of  the  legatees,  and 
praying  that  a  full  accounting  be  had  with 
each  of  the  legatees  with  respect  to  such -In- 
debtedness. The  cause  was  referred  to  an 
auditor,  who  made  a  report  to  which  excep- 
tions of  law  and  fact  were  filed.  Before  the 
exceptions  were  heard,  a  motion  was  made  to 
make  E.  T.  Mallory  a  party  defendant.  The 
court  refused  this  motion,  overruled  the  ex- 
ceptions of  law  and  fact,  and  made  the  au- 
ditor's report  the  Judgment  of  the  court. 

Kyals  &  Anderson,  of  Macon,  for  plaintiCTs 
in  error.  Robt.  L.  Berner,  of  Macon,  R.  L. 
Maynard,  of  Americus,  Persons  &  Persons 
and  Bloodworth  &  Bloodworth,  all  of  For- 
syth, and  Foster  &  Foster,  of  Madison,  for 
defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  auditor  reported  that  he 
found  as  a  matter  of  fact  that  W.  T.  May- 
nard and  his  son,  P.  B.  Maynard,  as  copart- 
ners, bad  conducted,  for  several  years  prior 
to  the  testator's  death,  a  private  banking 
business  under  the  firm  name  of  W.  T.  May- 
nard &  Co.  The  capital  employed  in  the 
business  was  $10,000,  contributed  by  the 
partners  in  the  proportion  of  7  to  8.  The 
business  was  being  operated  at  the  time  of 
the  testator's  death,  and  at  that  time  the 
liabilities  exceeded  the  partnership  assets. 
Shortly  after  the  testator's  death  the  execu- 
tors had  a  conference  with  the  legatees  and 
devisees  of  W.  T.  Maynard  as  to  the  dis- 
position to  be  made  of  the  banking  business. 
It  was  agreed  that  the  business  should  be 
continued  as  a  going  concern,  and  it  was 
so  operated  until  the  filing  of  the  present 
litigation.  During  this  time  the  surviving 
copartner  received  deposits  from  the  cus- 
tomers of  the  banking  firm,  and  Issued  cer- 
tificates of  deposit,  and  the  money  was  ap- 
plied to  the  discharge  of  liabilities  existing 
at  the  time  of  the  death  of  the  senior  part- 
ner. The  auditor  ruled  that  these  deposits 
were  a  liability  of  both  the  estate  of  W.  T. 
Maynard  and  the  surviving  partner,  In  the 
proportion  of  their  respective  interests  in  the 
partnership.     Exceptions   of  law  and   fact 


were  taken  to  these  findings.  We  think  the 
evidence  sufficient  to  Justify  the  auditor  la 
his  findings  of  fact  We  recognize  the  role 
that,  though  a  surviving  partner  is  entitled 
to  wind  up  the  business  of  the  partnership, 
he  is  not  entitled,  in  the  absence  of  any  pro- 
vision in  the  wUl  of  the  deceased  partner  or 
in  the  articles  of  the  partnership  agreement, 
to  continue  the  business  after  the  death  of  a 
copartner.  While  the  surviving  copartner 
had  no  right  to  continue  the  business  as  a 
going  concern,  still  the  devisees,  having  con- 
sented to  the  continuance  of  the  partnership 
business  as  a  going  concern,  are  estopped 
from  raising  the  issue  that  the  money  subse- 
quently received  on  deposit  should  not  be 
treated  as  a  liability  of  the  partnership. 

[2]  2.  The  point  most  elaborately  argued  by 
counsel  for  the  plaintiffs  in  error  relates  to 
the  allowance  by  the  auditor  of  compensation 
to  P.  B.  Maynard  for  services  rendered  to 
the  partnership  prior  to  its  dissolution  oc- 
casioned by  the  death  of  W.  T.  Maynard.  In 
his  report  the 'auditor  stated  that  he  recog- 
nized the  general  rule  to  be  that  a  partner 
is  not  entitled  to  extra  compensation  for  an; 
inequality  of  service  rendered  as  compared 
with  that  of  his  o^wrtner,  in  the  absence  of 
a  ^)eclal  agreement,  unless  the  circumstances 
be  such  that  an  agreement  can  be  reasonably 
implied  from  the  course  of  business  between 
the  partners.  Applying  this  standard  of  li- 
ability for  extra  compensation,  the  auditor 
found  that  an  agreement  that  P.  B.  Maynard 
be  compensated  for  bis  service  was  reason- 
ably implied  from  the  following  circum- 
stances: The  partners  were  father  and  son. 
The  capital  employed  in  the  business  was 
$10,000,  13,000  of  which  waa  contributed  by 
the  sou,  P.  B.  Maynard.  The  business  was  con- 
ducted for  something  over  20  years  before 
W.  T.  Maynard  died,  during  which  time  P. 
B.  Maynard  contributed  his  whole  time  to 
the  management  of  the  business.  The  senior 
member  had  other  large  enterprises,  and 
gave  but  little  attention  to  the  banking  busi- 
ness. The  business  was  not  uniformly  suc- 
cessful, and  at  times  the  senior  partner 
threatened  to  close  it  out  To  the  knowledge 
of  W.  T.  Maynard,  his  son,  P.  B.  Maynard, 
depended  almost,  if  not  entirely,  on  what  he 
received  from  the  business  f(H'  living  ex- 
penses. On  one  occasion  W.  T.  Maynard 
came  into  the  bank  and  asked  for  P.  B.  May- 
nard. His  son,  Walter,  to  whom  the  inquiry 
was  addressed,  replied  that  P.  B.  Maynard 
had  quit  and  gone  home,  and  that  he  could 
not  expect  P.  B.  Maynard  to  work  for  noth- 
ing and  feed  himself.  To  this  reply  W.  T. 
Maynard  said  that  P.  B.  Maynard  was  not 
worldng  for  nothing ;  that  he  was  getting  a 
salary.  W.  T.  Maynard  on  another  occasion 
said  to  W.  N.  Maynard  that  P.  &  Maynard 
was  entitled  to  a  salary.  To  another  son 
W.  T.  Maynard  stated  that  P.  B.  Maynard 
could  not  live  on  the  salary  he  was  receiving. 
W.  T.  Maynard  often  called  on  P.  B.  May- 
nard for  a  statement  of  the  banking  boslnesai 
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atid  tbese  statements  showed  an  overdraft 
of  P.  B.  Maynard,  wltb  no  credit  for  salary. 
Other  children  of  W.  T.  Maynard  were  al- 
ways paid  for  serrlces  rendered  to  him.  The 
will  of  W.  T.  llaynard  was  drawn  by  a  son, 
B.  Lu  Majmard,  who  testlfled  that: 

"When  the  wUl  was  drafted,  there  was  not  a 
word  said'  abont  the  overdraft  of  P.  B.  May- 
nard with  the  bank,  while  in  all  business  with 
the  other  children  a  reference  was  made  to  the 
indebtedness  of  that  party  to  the  bank,  and  he 
set  out  the  Indebtedness  every  one  was  owing 
to  the  bank,  and  setting  it  out  as  a  charge 
against  that  one's  Interest  in  his  estate." 

While  courts  do  not  undertake  to  equalize 
partners  with  reference  to  the  personal  serv- 
ices of  each  rendered  by  them  respectively 
In  conducting  the  firm's  business,  yet  they 
will  enforce  an  agreement  for  such  allow- 
ance made  by  the  partners  with  each  other, 
either  In  the  partnership  articles  or  upon  a 
valuable  consideration  outside  of  them. 
Gray  v.  Hamll,  82  Ga.  375,  10  S.  B.  205,  6 
L.  R.  A.  72.  This  agreement  need  not  be  ex- 
press, if  It  can  be  fairly  and  reasonably  Im- 
plied from  the  actions  of  the  partners,  aqd 
from  their  course  of  dealing  with  each  other 
in  connection  with  the  business,  or  from  cir- 
cumstances under  which  extra  services  are 
rendered  by  partners  for  which  compensation 
is  claimed.  Bishop  v.  Pendley,  138  Ga.  738, 
76  S.  Bl  63;  Adams  v.  Warren  (Ala.)  11 
South.  754 ;  Emerson  v.  Durand,  64  Wis.  HI, 
Zi  N.  "W.  129,  64  Am.  Rep.  593.  We  think 
that  the  auditor  was  authorized  to  find  an 
Implied  contract  to  pay  P.  B.  Maynard  for 
extra  services,  and  that  the  amount  allowed 
Is  supported  by  the  evidence. 

It  Is  urged  that  the  claim  Is  barred  by  the' 
statute  of  limitation.  We  do  not  think  so. 
This  Is  not  an  action  to  recover  on  a  quan- 
tum meruit  for  these  services.  The  partner 
received  the  amounts  claimed  for  extra  com- 
pensation from  year  to  year.  Instead  of 
making  an  entry  on  the  books  In  the  form  of 
payment  of  services,  the  entry  Is  that  of  an 
overdraft  Certain  heirs  of  the  deceased 
partner  are  seeking  an  accounting  against 
tbe  surviving  partner,  and  are  asking  him  to 
account  for  the  overdraft.  The  surviving 
partner  replies  that  he  received  most  of  this 
overdraft  In  payment  of  extra  services.  If 
be  was  entitled  to  any  or  all  of  this  money 
for  services,  equity  will  not  take  It  away 
from  him  because  of  a  faulty  bookkeeping 
entry. 

[3]  3.  The  auditor  found  that  W.  T.  Law- 
son,  a  son-in-law  of  W.  T.  Maynard,  was  large- 
ly Indebted  to  the  banking  firm  of  W.  T.  May- 
nard &  Co.  He  was  not  on  good  terms  with 
tbe  junior  partner,  P.  B.  -  Maynard,  and 
would  not  deal  with  him ;  and  a  settlement 
of  his  Indebtedness  was  negotiated  by  the 
senior  partner,  W.  T.  Maynard.  It  was 
agreed  that  Lawson  would  convey  certain 
land  known  as  the  Hathom  Place  In  consid- 
eration of  a  credit  of  $2,500  on  his  Indebted- 
ness to  the  banking  firm.  The  settlement 
was  carried  out  by  Lawson  making  a  deed  to 
the  land  to  O.  J.  Zellner,  who  In  turn  con- 


veyed the  land  to  W.  T.  Maynard.  The  pay- 
ment of  Lawson's  indebtedness  to  the  extent 
of  $2,500  was  the  only  consideration  for  the 
deed.  The  testator  devised  this  tract, of 
land,  in  addition  to  another  tract  of  land 
known  as  the  Glower  Place,  to  his  daughter 
Amanda,  wife  of  W.  T.  Lawson,  for  life, 
with  remainder  to  her  children.  On  these 
facts  the  auditor  reported  that: 

"It  will  be  equitable  and  just  that  the  title  to 
this  property  be  decreed  in  be  in  W.  T.  Maynard 
&  Co.,  W.  T.  Maynard  having  bought  the  same 
for  the  benefit  of  W.  T.  Maynard  &  Co.,  but  if 
his  estate  or  the  Lawson  children  deure  the 
same,  that  the  title  be  decreed  either  in  the  es- 
tate or  that  it  be  allowed  to  pass  to  the  Law- 
son  children  under  the  will,  and  that  a  decree 
be  go  molded  in  this  event  as  to  require  W.  T. 
Maynard's  estate  to  acconnt  to  the  bank  for 
the  value  of  this  property,  $2,500." 

An  exception  to  this  raling  of  the  auditor  is 
on  the  ground  that  one  of  the  alternatives 
presented  therein  will  permit  the  executtxs 
to  repudiate  their  testator's  disposition  of  the 
proijerty.  The  purport  of  the  auditor's  c<Mi- 
clusion  Is  that  the  Hathorn  Place,  having 
been  purchased  and  paid  for  with  funds  of 
Maynard  &  Co.,  equitably  belonged  to  May- 
nard &  Co.,  but  that  under  the  facts  of  the 
case,  on  an  accounting  by  the  executors  or 
devisees  of  the  purchase  money  which  be- 
longed to  W.  T.  Maynard  &  Co.,  the  legal 
title  be  confirmed.  The  case  Is  In  equity; 
and  under  the  many  complications  we  think 
the  ruling  of  the  auditor  does  substantial 
equity  between  the  parties.  The  law  Implies 
a  trust,  whenever  the  legal  title  is  In  one  per^ 
son,  but  the  beneficial  Interest,  either  from 
the  payment  of  the  purdiase  money  or  other 
circumstances,  is  In  another.  The  finding  of 
the  auditor  Is  that  under  the  circumstances 
the  Kathom  Place  is  impressed  with  an  Im- 
plied trust  In  favor  of  the  partnership  of  W. 
T.  Maynard  &  Co.  The  option  given  the  es- 
tate of  W.  T.  Maynard,  or  his  devisee,  of  con- 
firming the  legal  title  by  payment  of  the  pur- 
chase mone.v.  Is  not  subject  to  the  criticism 
of  the  exception. 

[4]  4.  The  testator  owned  a  tract  of  land 
known  as  the  Davis  Mill  Place,  which  was 
sold  by  his  executors  at  public  sale  and 
knocked  off  to  T.  R.  Talmadge  as  being  the 
highest  bidder.  A  deed  was  made  by  the  ex- 
ecutors to  E.  T.  Mallory,  the  father-in-law  of 
one  of  the  executors,  P.  B.  Maynard,  pursuant 
to  this  sale.  By  an  amendment  to  the  peti- 
tion this  sale  was  attacked  by  the  plalntiffis 
as  voidable,  because  the  real  purchaser  there- 
at was  P.  B.  Maynard,  and  the  taking  of  tha 
deed  In  the  name  of  E.  T.  Mallory  was  but  a 
cloak  to  hide  the  real  transaction.  The  audi- 
tor found,  under  the  facts,  that  Mallory  pur- 
chased the  land  In  good  faith,  but  that,  even 
though  the  title  be  voidable,  he  could  not  set 
It  aside,  because  Mallory  was  not  a  party  to 
the  cause.  After  the  report  had  been  filed, 
and  exceptions  of  law  and  fact  thereto  had 
been  taken,  the  exceptors  (who  are  plaintiffs 
in  the  original  petition)  moved  to  amend  the 
petition  by  making  Mallory  a  party.   Mallory 
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was  served  with  a  copy  of  the  rule  to  show 
cause  why  he  should  not  be  made  a  party, 
and  resisted  the  motion  by  answer  and  by 
den^nrrer.  We  have  carefully  examined  the 
evidence  before  the  auditor,  and  find  It  suffi- 
cient to  sustain  his  finding  of  fact  that  the 
sale  to  Mallory  was  in  good  faith,  and  there 
was  no  error  in  overruling  the  /exceptions  to 
this  finding  of  the  auditor,  or  in  refusing  to 
make  Mallory  a  party  defendant. 

[E]  6.  After  a  careful  examination  of  the 
voluminous  record  in  this  case,  we  think  that 
the  auditor  did  not  err  in  overruling  the  ex- 
ceptions of  fact  Many  of  the  exceptions, 
classified  as  exceptions  of  law,  are  really  ex- 
ceptions of  fact.  So  far  as  the  legal  ques- 
tions presented  thereby  are  properly  made, 
they  are  covered  in  the  foregoing  discussion 
and  rulings. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

cut  Oa.    14S) 

BABSON  et  al.  v.  McEACHIN. 
McEACHIN  V.  BABSON  et  «1.    (No.  518.) 
(Supreme  Coart  of  Georgia.    July  10. 1817J 

(Syllaiiu  iyjhe  Court.) 

L  EXECUTOBS  AND  Administbatobs  «=9l22<l) 

— Right  of  Action — Statute. 
A  temporary  administrator  may  be  appoint- 
ed for  the  purpose  of  collecting  and  taking  care 
of  the  effects  of  the  deceased,  his  appointment  to 
continue  and  have  effect  until  permanent  letters 
are  granted.  Civ.  Code  1910,  f  3935.  He  takes 
no  interest  in  land  of  the  estate,  and  cannot 
bring  an  action  for  its  recovery  or  consent  to 
such  an  action  being  brought.  Doris  v.  Story, 
122  Ga.  611,  50  S.  E.  348.  Owing  to  the  limited 
powers  of  a  temporary  administrator,  an  estate 
of  a  decedent  cannot  be  affected  by  a  suit  insti- 
tuted against  the  temporary  administrator  by  a 
grantor  of  land,  to  cancel  a  deed  executed  by 
him  to  the  decedent  while  in  life.  See  Lester  v. 
Mathews,  56  Ga.  656. 

2.  Venue   <S=921— Cancellaxiob   of   Deed— 
Residence  of  Defendant. 

An  equitable  action  for  cancellation  of  deeds 
as  clouds  upon  title,  and  to  enjoin  the  exercise 
of  a  power  of  sale  contained  in  one  of  them,  can 
be  instituted  only  in  the  county  of  the  residence 
of  one  of  the  defendants  against  whom  substan- 
tial reUef  is  prayed.  Civ.  Code  1910,  {  5528; 
Bird  V.  Trapnell,  92  S.  E.  872. 

3.  Venue     €=>15,     26— Advertisement    fob 
Sale— Injunction— Statute. 

Advertising  and  preparing  for  a  sale  of  land 
in  pursuance  of  a  power  conferred  in  a  security 
deed  do  not  constitute  such  a  pending  proceed- 
ing, within  the  meaning  of  Civ.  Code  1910,  S 
6527,  as  will,  without  more,  authorize  the  judge 
of  the  superior  court  of  the  county  wherein  the 
land  is  located,  and  the  sale  is  to  be  had,  to  en- 
join the  sale  which  is  being  advertised  by  the 
transferee  of  the  security  deed,  where  he  does 
not  reside  in  that  county.  Meeks  v.  Roan,  117 
Ga.  865,  46  S.  E.  252 ;  Saffold  v.  Scottish  Amer- 
ican Mortgage  Co.,  98  Ga.  785,  27  S.  E.  208. 

(a)  If  the  ^ower  of  sale  were  void,  and  the 
transferee,  being  a  nonresident  of  the  state,  was 
having  the  property  advertised  for  sale  under  the 
power  by  an  agent  who  resided  in  this  state,  but 
in  a  county  other  than  that  in  which  it  was  be- 
ing sought  to  have  tjie  sale,  the  act  of  the  agent 
would  be  wrongful,  and  upon  a  different  prin- 
ciple the  suit  to  enjoin  the  sale  might  be  insti- 
tuted in  the  county  of  the  i^sidence  of  the  agent. 


Saffold  V.  Scottish  American  Mortgage  C!o.,  su- 
pra; Sellers  v.  Page,  127  Ga.  633,  56  S.  E.  lOlL 

4.  Enjoining  Sale  Undkb  Secubitt  I>eei>— 
jubisdictior. 

Applying  to  the  facts  of  the  present  case  tbo 
rulings  above  announced,  it  sufficiently  appears 
that  the  court  was  without  jurisdiction,  and  it 
was  error  to  overrule  the  demurrer  raising  that 
question. 

5.  Otheb  Questions. 

Having  ruled  that  the  court  was  withont  jvt- 
risdiction  to  entertain  the  case,  it  becomes  unnec- 
essary to  state  or  deal  with  other  questions  pre- 
sented in  the  record,  either  by  the  direct  or 
cross-bill  of  exceptions. 

Error  from  Superior  C!onrt,  Jeff  Davli 
County;   J.  P.  Hlgtismith,  Judge. 

Suit  by  A.  E.  McEacUn  against  O.  J.  Bab- 
son  and  others.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  overruled,  and  defendants 
except  and  assign  error,  and  plaintiff  takes 
a  cross-bill  of  exceptions.  Reversed  on  main 
bill  of  exc^tlonsy  and  cross-bill  of  exc^^ 
tions  dismissed. 

The  petition  alleged  that  a  married  woman 
owning  described  land  was  unduly  Induced 
by  her  husband  to  sell  the  land  to  him  for  a 
valuable  consideration,  and  to  execute  to  him 
a  deed  in  pursuance  of  an  order  granted  by 
the  judge  of  the  superior  court  of  her  dom- 
icile, purporting  to  have  been  obtained  upon 
her  application,  whereas  In  fact  the  appli- 
cation was  made  by  her  husband  in  her  name 
and  without  her  consent;  that  after  execu- 
tion of  the  deed  her  husband  borrowed  cer- 
tain money  from  a  bank  at  a  usurious  rate 
of  interest,  and  executed  to  the  bank  a  deed 
containing  a  power  of  sale  to  pay  the  secur- 
.ed  debt;  that  the  bank  transferred  the  se- 
curity to  a  nonresident,  who,  in  the  exercise 
of  the  power  of  sale,  undertook,  through  an 
attorney  at  law  of  this  state,  to  seU  the 
property;  and  that  the  plaintiff's  husband 
had  recently  died  while  a  resident  of  the 
county  in  which  the  suit  was  instituted,  and 
his  will  had  been  filed  for  probate,  and  a 
"temporary  representative"  had  been  ap- 
pointed to  represent  the  estate.  Process  was 
prayed  against  the  nonresident  transferee  of 
the  security  deed,  the  bank  which  was  alleg- 
ed to  reside  in  another  county,  the  attorney 
at  law  who  had  obtained  the  order  authoriz- 
ing the  sale  by  the  plaintiff  to  her  husband, 
the  attorney  who  was  representing  the  non- 
resident transferee  in  bringing  the  property 
to  sale  (both  the  attorneys  being  alleged  to 
reside  In  a  county  other  than  that  in  which 
the  suit  was  brought),  and  the  person  named 
as  temporary  administrator.  The  relief  pray- 
ed was  for  cancellation  of  the  deed  made  by 
the  plaintiff  to  her  husband  and  the  security 
deed  made  by  him  to  the  bank  and  the 
bank's  transfer,  for  Injunction  to  prevent  the 
sale  of  the  property,  and  for  general  relief. 
The  nonresident  transferefe,  expressly  reserv- 
ing his  right  to  object  to  the  jurisdiction, 
filed  a  separate  demurrer,  in  which  he  com- 
plained, among  other  things,  that  no  cause 
of  action  was  set  forth,  and  that  it  appear- 
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ed  from  tbe  allegations  of  the  petition  tbat 
the  court  was  without  Jurisdiction.  The 
judge  overruled  the  demurrer,  and  excep- 
tions pendente  lite  were  duly  allowed.  The 
case  proceeded  to  trial,  which  resulted  in  a 
verdict  for  the  plaintiff.  The  defendants 
made  a  motion  for  new  trial,  which  was 
overruled,  and  they  excepted  and  assigned 
error  upon  tbe  exceptions  pendente  lite,  and 
npon  the  Judgment  refusing  a  new  trial. 

W,  W.  Bennett  and  C.  H.  Parker,  both 
of  Baxiey,  and  J.  C.  Bennett,  of  Hazle- 
hurst,  for  plaintiffs  In  error.  0.  B.  Conyera, 
of  Brunswick,  and  Jnc  Rogers,  Jr.,  of  Ha- 
slebnrst,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed  on  th» 
main  bill  of  exceptions ;  croaa-bUl  dismissed. 
All  tbe  Justices  concur. 


(147    Oa.    US) 

BROSSEAU  et  nx.  y.  JACOBS*  PHARMACY 

CO.  et  al.    (No.  530.) 

(Supreme  Court  of  Georgia.    Aug.  18, 1917.) 

(8ylldbu»  hy  the  Court.) 

1.  Evidence   «=419(11)— Pabol   Evidknok— 
Wbitten  Contbact— Pabol  Aobeemknt. 

B.  entered  into  a  written  contract  with  a 
corporation  to  render  to  it  designated  service 
for  a  stated  remuneration.  On  the  same  day  he 
entered  into  a  written  contract  with  J.  (who 
was  the  president  of  the  corporation),  wherein 
J.  agreed  to  sell  to  B.  10  shares  of  tbe  capital 
etodc  of  tbe  corporation,  owned  by  him,  for  the 
•nm  of  #15,000,  "payment  for  same  to  be  made 
with  dividends  earned  on  said  stock,  plus  any 
additional  moneys  at  the  option  of  [6.],  who 
agrees  to  purchase  the  aforementioned  10  shares 
of  stock  at  above  price  and  to  pay  for  same  an 
above.  In  tbe  event  said  10  shares  are  paid  for, 
[B.]  is  hereby  .privileged  to  purchase  10  addi- 
tional shares  on  the  same  rate,  and  to  be  paid 
for  on  the  same  basis  as  the  first  10  shares. 
[B.l  further  agrees  to  pay  interest  on  unpaid 
balances  at  the  end  of  each  year,  at  the  rate 
of  6  per  cent  per  annum.  Transfer  of  stock  to 
be  effected  at  once."  The  consideration  of  the 
contract  of  sale  of  stock  is  not  stated  merely  by 
way  of  recital,  bat  in  tbe  mutual  promises  of 
the  parties;  and  it  fails  within  the  rule  tbat, 
where  a  written  contract  states  the  considera- 
tion, not  by  a  mere  recital  of  something  paid, 
or  to  t>e  paid,  but  seta  forth  mutual  obligations 
which  constitute  tbe  terms  of  the  contract,  parol 
evidence  tending  to  vary  or  contradict  such 
terms  will  be  excluded.  Hence  parol  evidence 
was  not  admissible  to  prove  a  collateral  agree- 
ment that  tbe  obligation  of  the  vendor  to  sell 
tbe  stock  was  conditioned  on  fuil  compliance  by 
tbe  vendee  witb  bis  contract  of  service  with  tbe 
corporation  of  which  the  vendor  was  president 

2.  Etidbncx   ®=s>442(1)  —  Pabol  Evidxnok  — 
contbacts— collatebai,  aobekment. 

Before  parol  evidence  can  be  admitted  to 
■how  a  collateral  agreement,  it  must  appear,  ei- 
ther from  the  contract  itself  or  from  the  attend- 
ant circumstances,  that  the  contract  is  incom- 
plete, and  that  what  is  sought  to  be  shown  as 
collateral  agreement  does  not  in  any  way  conflict 
with  or  contradict  what  is  contained  in  the  writ- 
ing. 

8.  EviPERCK  «=»448—CoNTBACT— Pabol  Evi- 
dence. 
The  contract  of  sale  of  shares  of  stock  is 
tinambiguoiis,  and  parol  evidence  is  not  admissi- 


ble to  add  to  or  vary  it,  on  the  theory  °of  a  la- 
tent ambiguity. 

4.  CoNTBACTS  «=960—Cor»8iDEBATioN  — Mo- 
tive. 

The  motive  with  which  a  party  enters  into 
a  contract  is  no  part  of  its  consideration. 

5.  Evidence  ®=>4Ei2 — CtoNTRAcr  fob  Sate  of 
Stock  — Latent  Ahbiquity  —  Pabol  Evi- 
dence. 

The  clause  of  the  contract,  "Transfer  of 
stock  to  be  effected  at  once,"  presents  no  such 
latent  ambiguity  as  wiU  authorize  the  admission 
of  parol  evidence  that  the  parties  intended  that 
a  delivery  of  tbe  stock  certificate  should  be 
postponed  until  full  payment  of  the  purcliase 
price  according  to  the  terms  of  the  contract. 
8.  CoNTBACTs  «=»10(4)— Sale  of  Stock— Mu- 
tuality. 

The  contract  of  sale  of  stock  ia  not  wanting 
in  mutuality. 

Error  from  Superior  Court,  Fulton  Ooonty ; 
Geo.  li.  Bell,  Judge. 

Suit  by  tbe  Jacobs'  Pharmacy  Company 
and  Joseph  Jacobs  against  D.  I.  Brosseau  and 
wife,  with  prayers  for  a  receiver,  for  an  In- 
junction, and  for  the  delivery  of  certain  stock 
to  petitioners.  Judgment  for  plaintiffs,  mo- 
tion for  new  trial  overruled,  and  defendants 
bring  error.   Reversed. 

On  June  1,  1914,  I>.  I.  Brossean  entered  in- 
to two  contracts — one  with  Jacobs'  Pliar- 
macy  (Company  and  the  other  with  Dr.- Jos- 
eph Jacobs — copies  of  which  are  as  follows: 

"Agreement  entered  into  by  and  l>etween  Ja- 
cobs' Pharmacy  Company,  a  corporation  locat- 
ed in  the  city  of  Atlanta,  state  of  Georgia,  and 
D.  I.  Brosseau,  of  the  same  address:  The  par- 
ties agree  with  each  other  as  follows: 

"Jacobs'  Pharmacy  Company  agree:  To  em- 
ploy said  D.  I.  Brosseau  for  a  period  of  one 
year  from  June  1,  1914.  To  vest  in  him  power 
to  engage,  discharge,  and  fix  the  compensation 
of  employes,  to  supervise  the  purchasing  of  mer- 
chandise and  expenditures  of  moneys  for  any 
purposes  whatsoever,  and  to  negotiate  all  con- 
tracts and  matters  pertaining  to  financing,  so  as 
to  enable  him  to  carry  out  his  plans  for  in- 
creasing the  efficiency  and  profits  of  the  busi- 
ness. To  pay  said  D.  I.  Brosseau  as  a  salary 
the  sum  of  ($6,000.00)  six  thousand  dollars  per 
annum,  payable  aa  follows:  Monthly  install- 
ments of  ($416.66)  four  hundred  and  sixteen 
dollars  and  sixty-six  cents,  and  an  additional 
($1,000.00)  one  thousand  dollars  at  the  expira- 
tion of  this  agreement  to  wit:    May  31,  1915. 

"Said  D.  I.  Brosseau  agrees:  To  work  for 
tbe  best  interests  of  Jacobs*  Pharmacy  Com- 
pany, subject  to  the  business  policies  of  the- 
firm,  and  to  use  liis  best  endeavors  towards  in- 
creasing tbe  profits  of  tbe  business. 

"In  witness  whereof,  said  Jacobs*  Pharmacy 
Company  have  caused  this  instrument  and  an- 
other instrument  of  even  date  and  like  tenor 
to  be  signed  in  its  l>ehalf  by  Dr.  Jos.  Jacobs, 
its  president,  and  its  seal  anixed.  D.  I.  Bros- 
seau has  bereunto  and  to  another  instrument  of 
even  date  and  like  tenor  set  Itis  hand  this  Ist 
day  of  June,  1914. 

"Jacobs   Pharmacy   Company, 

"By  Joseph  Jacobs,  Pres.    [Seal.] 
"D.  I.  Brosseau.*' 

"Agreement  entered  into  by  and  between  Dr. 
Joseph  Jacobs,  of  Atlanta,  Ga.,  and  D.  I.  Bros- 
seau, of  tbe  same  address: 

"Said  Dr.  Jos.  Jacobs  agrees  to  sell  to  said 
D.  I.  Brosseau  10  shares  of  the  capital  stock 
of  Jacobs'  Pharmacy  Company,  a  corporation 
with  main  offices  in  Atlanta,  Ga.,  for  the  sum 
of  ($15,000.00)  fifteen  thousand  dollars.     Pay- 


4S9For  otliar  cbms  sm  nme  toplo  and  KEY-NUMBER  In  all  Key-Numb«r«d  DlgeeU  and  IndsxM 


Digitized  by 


Google 


294 


93  SOUTHEASTEEN  BHPORTEB 


(Oa. 


ment  for  same  to  be  made  with  the  dividends 
earned  on  said  stock,  plus  any  additional  mon- 
eys, at  the  option  of  said  D.  I.  Brosseau,  who 
ngrees  to  purchase  the  aforementioned  10  shares 
of  stock  at  above  price  and  to  pay  for  same  as 
above.  In  the  event  said  10  shares  are  paid  for, 
said  D.  I.  Brosseau  is  hereby  privileged  to  pur- 
chase 10  additional  shares  on  the  same  rate,  and 
to  be  paid  for  on  the  same  basis  as  the  first 
10  shares. 

"Said  D.  I.  Brosseau  further  agrees  to  pay 
interest  on  unpaid  balances  at  the  end  of  each 
year  at  the  rate  of  6  per  cent,  per  annum. 
Transfer  of  stock  to  be  effected  at  once. 

"In  witness  whereof,  the  parties  hefeto  have 
attached  their  signatures  this  1st  day  of  June, 
1914.  Joseph  Jacobs. 

"D.   I.   Brosseau." 

On  November  28,  1914,  the  Jacobs'  Phar- 
macy Comi>any  and  Joseph  Jacobs  filed  tbelr 
equitable  petition  against  D.  I.  Brosseau  and 
his  wife,  alleging  that  the  Jacobs'  Pharmacy 
CSompany  Is  conducting  a  large  business,  with 
a  number  of  branch  stores,  and  that  its  busi- 
ness was  of  such  magnitude  as  made  it  nec- 
essary to  obtain  an  efficient  man  to  take 
charge  of  the  financial  department  of  the 
business.  D.  L  Brosseau,  then  a  nonresi- 
dent, sought  the  position  and  represented  to 
petitioners  that  he  was  a  competent  man,  of 
large  experience,  and  capable  of  systematizing 
and  conducting  businesses  of  the  Idmd  carried 
on  by  the  Jacobs'  Pharmacy  CJompany.  He 
also  represented  that  he  was  honest,  reliable, 
faithful,  and  fully  capable  of  discliarging  the 
duties  pointed  out  to  him.  Acting  upon  the 
faith  of  these  representations,  petitioners 
agreed  to  employ  him  at  a  salary  of  $6,000  a 
year  and  as  a  part  of  the  consideration 
agreed  to  let  him  have  $10,000  of  the  capital 
stock  of  the  corporation,  to  be  paid  for  out  of 
the  dividends  of  the  corporation.  Such  con- 
tract contemplated  that  the  exclusive  time, 
care,  and  ability  of  Brosseau  would  repay  it 
for  the  contract  and  that  Brosseau  would  In 
the  end  become  a  permanent  officer  of  the  Ja- 
cobs' Pharmacy  Company.  The  contract  of 
employment,  of  which  the  contract  to  let  him 
have  the  stock  was  a  part,  was  made  only  for 
the  period  of  one  year,  in  order  that  he  might 
be  fully  tried  out  and  tested.  Brosseau  has 
occupied  the  position  indicated  by  bis  contract 
for  the  period  of  several  months,  has  proven 
a  complete  failure,  has  neither  the  ability  nor 
skill  represented  by  him,  has  made  a  failure 
in  his  undertaking,  and  has  overdrawn  his 
account  In  the  sum  of  $1,000  without  the 
knowledge  of  petitioners.  He  is  Insolvent, 
and  has  admitted  his  inability  to  comply 
with  the  contract,  and  Is  now  absent  from  the 
city  seeking  other  employment  The  contract 
to  let  him  have  the  stock  falls  with  the  con- 
tract of  employment  The  stock  Is  negoti- 
able, has  been  issued  to  him,  and  now  Is  In 
the  physical  possession  of  his  wife;  that  It 
is  the  purpose  of  the  defendant  to  remove 
the  stock  from  the  Jurisdiction  of  the  court 
and  to  dispose  of  the  same,  so  as  to  consti- 
tute a  total  loss  to  petitioners.  The  prayers 
were  for  a  receiver  to  take  possession  and 
control  of  the  stock,  for  Injunction  against 


the  defendant  transferring,  disposing  of,  or 
incumbering  the  stock,  and  that  the  stock  he 
delivered  to  petitioners  as  their  respectlTe 
property.  The  defendants  filed  their  sep- 
arate answers,  admitting  the  contract  but 
denying  the  charges  made  against  them  in 
the  petition.  The  Issues  made  by  the  plead- 
ings were  submitted  to  the  court  wlthont  the 
intervention  of  a  Jury,  who  adjudged  that  the 
Jacobs'  Pharmacy  Company  and  Joseph  Ja- 
cobs were  entitled  to  a  cancellation  of  their 
respective  contracts  with  the  defendant  D.  L 
Brosseau,  and  to  an  injunction  against  the 
transfer  or  incumbering  of  the  stock,  and  the 
stock  certificate  was  ordered  to  be  delivered 
to  the  plalntlfF  Joseph  Jacobs.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  the 
defendant  excepts. 

lilttle,  PoweU,  Smith  &  Goldstein,  of  At 
lanta,  for  plaintiffs  In  error.  Chas,  T.  4  I* 
C.  Hopkins,  of  Atlanta,  for  defendants  in 
error. 

EVANS,  P.  J.  (after  stating  the  facta 
as  above).  The  defendant  Brosseau  made 
two  contracts.  One  was  Wth  Jacobs'  Phar- 
macy Company,  a  business  corporation,  the 
subject-matter  of  which  was  service  to  be 
rendered  to  that  corporation,  of  which  Dr. 
Joseph  Jacobs  was  the  president  He  made 
the  other  contract  with  Dr.  Jacobs  as  an 
individual,  ajid  the  subject-matter  of  It  was 
the  sale  of  certain  shares  of  the  capital  ebexA 
of  Jacobs'  Pharmacy  Comi)any,  which  Dr. 
Jacobs  personally  owned.  The  corporation 
and  Dr.  Jacobs  Joined  In  the  suit  for  the 
cancellatl(Mi  of  both  contracts,  on  the  theory 
that  Brosseau  had  violated  and  abandoned 
his  contract  of  service  and  had  admitted 
his  inability  to  comply  with  bis  obligations 
therein  contained,  and,  that  contract  thus 
becoming  void,  the  contract  for  the  purchase 
of  stock  fell  with  the  contract  of  employment 
No  objection  was  raised  as  to  the  Joinder  of 
plaintiffs.  The  evidence  authorized  a  finding 
that  the  consideration  of  the  contract  of 
employment  had  failed,  and  that  contract 
was  no  longer  obligatory.  The  varioas  as- 
signments of  error  relate  to  the  question 
whether  it  was  competent  to  show  by  parol 
evidence  that  the  contract  for  the  purrtiase 
of  stock  was  d^)endent  upon  Brosseau  per- 
forming his  duties  under  his  contract  to 
work  for  Jacobs'  Pharmacy  Company,  and  to 
the  question  whether  the  provision  in  the 
contract  that  the  transfer  of  stods  was  to 
be  effected  at  once  could  be  shown  by  parol 
evidence  to  mean  that  the  stock  was  not  to' 
be  delivered  until  paid  for  as  prescribed  in 
the  contract 

[1]  1.  TbB  two  contracts  are  not  between 
the  same  parties ;  they  do  not  refer  to  each 
other,  and  are  separate  and  independent 
agreements,  so  far  as  the  Instruments  them- 
selves disclose  The  general  rule  is  that  par- 
ol evldeoce  is  not  admissible  to  add  to,  take 
from,  or  v&ij  a  written  contract    There  are 
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certain  ezcei>tIons;  and  It  will  be  oar  pur- 
pose to  taqnlre  whether  the  evidence  objected 
to  falls  within  any  recognized  exception  to 
the  gen^^  rule.  One  exception  to  the  parol 
erldenoe  rule  Is  that  the  consideration  of  a 
contract  is  open  to  Inquiry ;  but  this  rule  Is 
applicable  only  when  the  statement  of  the 
cwislderatlon  in  the  contract  Is  merely  by 
way  ot  redtaL  If  the  conslderatlcMi  be  so 
stated  In  the  contract  as  to  make  It  one  of  Its 
terms  or  conditions,  as  where  the  considera- 
tion consists  of  mutual  promises  expressed  in 
the  contract,  a  different  consideration,  wheth- 
er variant  or  additional,  cannot  be  shown  by 
parol.  Burke  v.  Napier,  106  Ga.  829,  32  S. 
E.  134;  Wellmaker  v.  Wheatley,  123  Ga.  201, 
51  S.  E.  436.  An  Inspection  of  the  contract 
for  the  purchase  of  shares  of  stock  will  dis- 
close that  the  consideration  Is  not  expressed 
by  way  of  recital,  but  that  the  mutual  un- 
dertakings of  the  parties  are  given  as  the 
terms  of  the  contract.  Hence  a  parol  in- 
quiry into  the  c(«slderatlon  Is  not  permlS'- 
Blble  on  this  Idea. 

[2]  2.  Again,  it  is  Insisted  that  the  con- 
tract of  purchase  of  stock  carries  an  inter- 
nal suggestion  that  it  is  Incomplete,  and  that 
parol  proof  that  a  part  of  its  consideration 
was  the  performance  of  the  contract  of  serv- 
ice may  be  shown.  This  court  has  rec- 
ognized and  applied  the  rule  that,  before 
parol  evidence  can  be  admitted  to  show  a 
collateral  agreement.  It  must  appear,  either 
from  the  contract  Itself  or  from  the  attendant 
circumstances,  that  the  contract  is  incom- 
plete, and  that  what  is  sought  to  be  shown 
as  a  collateral  agreement  does  not  In  any 
way  conflict  with  or  contradict  what  Is  con- 
tained in  the  writing.  Forsyth  Mfg.  Co.  v. 
Oastten,  112  Ga.  199,  37  S.  E.  485,  81  Am. 
St.  Rep.  28.  The  contract  for  the  purchase 
of  shares  shows  no  Incompleteness.  Its 
terms  may  be  unusual,  and  the  equation  of 
reciprocal  benefits  may  not  be  in  exact  bal- 
ance ;  but  the  algebraic  formula  of  a  perfect 
equation  cannot  be  invoked  to  destroy  the 
liberty  of  contract  It  Is  not  necessary  to  the 
validity  of  a  contract  of  salei  that  the  thing 
purchased  be  the  exact  equivalent  of  the 
promised  consideration.  Mere  inadequacy 
of  consideration  alone  will  not  void  a  con- 
tract, avll  Code  1910,  I  4244.  To  allow 
proof  of  terms  or  conditions  additional  to 
those  expressed  In  the  ctmtract  would  be  to 
flitter  away  the  rule.  Even  if  extrlnslo 
proof  should  be  allowed  to  show  that  the 
attendant  drcnmstances  afford  an  Inference 
that  the  contract  was  incomplete  in  ithe 
statement  of  the  reciprocal  obligations  of  the 
parties,  parol  evidence  wUl  not  be  received 
to  show  that.  In  addition  to  the  obligations 
expressed  in  the  writing  as  the  considera- 
tion of  the  purchase  of  the  shares  of  stock, 
the  vendee  also  agreed  to  perform  a  contract 
with  another  person.  The  rule  which  per- 
mits supplnnentary  proof  in  case  of  appar- 
ent incompleteness  in  written  statements  of 


the  obligations  of  the  parties  denies  parol 
proof  variant  with  the  written  terms,  by 
the  imposition  of  additional  and  other  terms, 
diegpendent  upon  a  contemporaneous  parol 
agreement.  If  Brosseau  and  Dr.  Jacobs  made 
a  contemporaneous  agreement  that  the  con- 
tract of  sale  should  not  be  binding  unless 
Brosseau  should  carry  out  his  agreement 
with  the  pharmacy  company,  such  oral 
agreement  would  contradict  the  writing  by 
lm|)oslng  tea  additional  term  of  contract, 
and  iMurol  evidence  of  It  would  be  rejected. 
This  court  has  decided  that  parol  evidence 
is  inadmissible  to  show  that  a  note  given 
for  the  purchase  price  of  machinery  was 
not  to  be  paid  unless  the  machinery  should 
do  a  certain  amount  of  work  In  a  given 
time.  Lunsford  v.  Malsby,  101  Ga.  38,  28 
S.  E.  496.  The  effect  of  allowing  parol  evid- 
ence that  Dr.  Jacobs'  contract  for  the  sale 
of  his  stock  to  Brosseau  was  dependent  upon 
the  service  rendered  by  the  latter  to  Jacobs' 
Pharmacy  Company  Is  to  set  up  that  a 
written  contract  should  become  void  upon 
the  happening  of  a  certain  contingency,  rest- 
ing In  a  parol  collateral  agreement,  which 
Is  not  permissible.  6  Chamberlayne  on  Evi- 
dence, i  3553. 

[3]  3.  The  contract  is  not  ambiguous.  Ja- 
cobs agrees  to  sell  to  Brosseau  10  shares  of  the 
capital  stock  of  the  Jacobs'  Pharmacy  Com- 
pany for  the  sum  of  115,000,  to  be  paid  from 
dividends  of  the  company,  with  the  option  to 
Brosseau  to  pay  additional  sums  on  the  pur- 
chase money.  Brosseau  agrees  to  purchase 
the  10  shares  of  stock  at  the  price  stated, 
and  to  pay  for  same  as  stated,  and  further 
agrees  to  pay  Interest  on  unpaid  balances  at 
tlie  end  of  each  year  at  the  rate  of  6  per 
cent,  per  annum.  At  the  end  of  each  year 
the  annual  dividend  Is  to  be  applied  to  the 
purchase  price,  and  Brosseau  is  to  pay  6  per 
cent.  Interest  on  these  annual  balances  The 
terms  of  the  contract  are  expressed  with 
clearness,  and  parol  evidence  will  not  be  al- 
lowed to  raise  an  ambiguity,  for  the  purpose 
of  proving  that  the  contract  was  different 
from  that  expressed  in  the  writing. 

[4]  4.  Nor  16  parol  proof  admissible  to  show 
that  the  motive  of  the  vendor  In  selling 
shares  of  stock  was  to  secure  the  vendee's 
services  for  Jacobs'  Pharmacy  Company,  be- 
cause the  motive  with  which  a  party  enters 
into  a  contract  Is  no  part  of  Its  considera- 
tion. 9  Cyc.  320.  "The  consideration  must 
be  of  some  value  in  the  eye  of  the  law,  and 
must  move  from  the  plaintiff  to  the  defend- 
ant Hence  a  disappointment  of  the  motive, 
by  the  fraudulent  misrepresentations  of  the 
plaintiff.  Is  not  a  fraud  upon  the  contract 
and  is  not  available  as  a  defense^"  Austell 
V.  Rice,  6  Ga.  472.  The  parol  testimony  al- 
lowed by  the  court,  of  the  motive  of  Dr.  Ja- 
cobs In  entering  into  the  contract,  and  that 
the  contract  of  sale  of  shares  of  stock  was 
dependent  on  the  performance  of  the  contract 
of  employment  with  Jacobs'  Pharmacy  Com- 
pany, was  Improperly  received. 
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[(]  6.  The  contract  of  sale  of  shares  of 
Stock  contained  this  clause:  "Transfer  of 
stock  to  be  effected  at  once."  On  the  theory 
that  this  clanse  was  ambiguous,  the  court  al' 
lowed  parol  evidence  that  the  certificate  of 
shares  was  not  to  be  delivered  until  paid  for. 
This  clause  Is  laconic,  but  is  neither  eQUlv- 
ocal  nor  cryptic.  In  the  absence  of  these 
words,  the  vendee  would  have  no  right  to 
demand  a  transfer  of  the  stock  until  paid 
for  according  to  the  terms  of  th'e  contract 
The  parties  meant  something  by  inserting 
this  clause  in  the  contract,  and  the  obvioas 
Import  of  the  language  Is  that  the  stock  pur- 
chased should  be  at  once  transferred  and  d^ 
Itvered  to  the  purchaser. 

[6]  6.  Finally,  it  is  earnestly  argued  that 
the  contract  for  the  sale  of  the  shares  of  stock 
is  unilateral.  We  do  not  think  so.  With- 
out restating  the  contract,  we  call  attention 
to  the  fact  that  Dr.  Jacobs  agrees  to  sell  10 
shares  of  stock  to  be  paid  for  out  of  divi- 
dends of  the  corporation,  plus  any  additional 
moneys,  at  the  option  of  Brossean,  and  Bros- 
seau  agrees  to  purchase  the  stock  on  the 
terms  stated,  and  to  pay  interest  on  unpaid 
balances  at  the  end  of  each  year  at  the  rate 
of  6  per  cent,  per  annum.  The  contract  con- 
tains mutual  obligations,  and  is  not  deilcient 
in  mutuality.  The  purchase  price  Is  $16,000 ; 
at  the  end  of  each  year  dividends  are  to  be 
credited  on  the  purchase  price,  and  the  ven- 
dee is  to  pay  to  the  vrador  6  per  cent,  on 
the  net  balance. 

Because  of  the  admission  of  the  parol  tes- 
timony varying  the  terms  of  the  contract,  the 
Judgment  refusing  a  new  trial  must  be  re- 
versed.   AU  the  Justices  concur. 


(147    Oa.    14S) 

REDFORD  ▼.  liliOYD  et  al.     (No.  617.) 
(Supreme  Court  of  Georgia.     July  10,  1017.) 

(ByUabut  hy  the  Court.) 

L  ExECUTOBs  AND  Aduinistbatobs  <=»437(2) 
— PbBMATUBK  StllT  AOAINST  Adhinistbatob 

—Statute. 
An  equitable  action  against  an  administra- 
tor, for  specific  performance  of  a  contract  for 
sale  of  land,  made  by  his  intestate,  is  not  with- 
in the  provisions  of  the  Civil  Code  of  1910,  § 
4015,  exempting  administrators  from  suits  to  re- 
cover on  debts  by  the  decedent  for  12  months 
from  the  date  of  qualification  of  the  administra- 
tor. Lanfair  v.  Thompson,  112  Ga.  4S7,  37  S. 
B.  717. 

2.  Limitation  of  Actions  ®=»46(5)— SPECino 
Pebfobuance  ®=»86— Agreement  to  Devise 
Land— Suit  Against  Administbatob. 
A  parol  agreement  to  devise  described  land, 
on  consideration   of   a  certain   sum   of   money 
which  had  been  left  by  the  promisee  with  the 
promisor  for  safe-lseeping  and  the  value  of  cer- 
tain services  which  the  promisee  had  rendered 
the  promisor,  is  enforceable  at  the  death  of  the 
promisor   by   the  equitable   remedy   of  specific 
performance.    Bird  v.  Trapnell,  92  S.  E.  872. 

(a)  The  fact  that  the  services  were  rendered 
in  pursuance  of  another  agreement  which  may 
have  been  too  indefinite  for  enforcement,  and 


the  services  had  been  rendered  more  than  4  years 
before  the  making  of  the  last  contract,  would 
not  render  applicable  the  provisions  of  the  Civil 
Code  of  1910,  I  4383,  or  require  a  different  ml- 
ing,  which  section  is  as  follows:  "A  new  prom- 
ise, in  order  to  renew  a  right  of  action  already 
barred,  or  to  constitute  a  point  from  which  the 
limitation  shall  commence  running  on  a  right  of 
action  not  yet  barred,  must  be  in  writing,  either 
in  the  party's  own  handwriting,  or  subscribed 
by  him  or  some  one  authorized  by  Iiim." 

8.  DiSMissAi,  OF  Petition. 

It  was  erroneous  to  dismiss  the  petition  on 
general  demurrer. 

Error  from  Superior  Court,  Chatham 
County;  H.  O.  Hammond,  Judge. 

Equitable  action  by  P.  W.  Redford  against 
P.  A.  D.  Lloyd,  and  others  administrators  of 
the  estate  of  Emma  Dorsey,  deceased.  De- 
murrer to  petition  sustained,  and  action  dis- 
missed, and  plaintiff  brings  error.    Reversed. 

On  September  28,  1910,  Predlla  W.  Red- 
ford  (hereinafter  referred  to  as  A.)  Institut- 
ed an  equitable  action  against  the  admin- 
istrators of  the  estate  of  Emma  Dorsey,  also 
known  as  Emma  Carter  (hereinafter  re- 
ferred to  as  B.).  The  petition  alleged  that 
on  January  1,  1891,  A.  was  employed  by  B. 
"to  act  as  her  secretary,  and  also  to  assist 
her  in  attending  to  her  business  aflUrs  and 
to  look  after  her  household  affairs,  for  which 
your  petitioner  was  to  receive  the  sum  of  $5 
per  week" ;  that  no  amount  was  ever  paid ; 
that  shortly  after  entering  the  employment 
a  parol  agreement  was  entered  Into  be- 
tween A.  and  B.,  "by  the  terms  of  which  as 
recompense  for  her  said  services"  A.  "was 
to  receive  by  will,  at  the  death  of  B.,  de- 
scribed realty ;  that  A.  constantly  performed 
the  services  to  the  entire  satisfaction  of  B. 
until  on  or  about  October  1,  190S,  upon  which 
date  B.  was  Indebted  to  A.  for  such  service 
in  a  named  amount;  that  at  Intervals  dni^ 
ing  the  period  above  mentioned  A.  by  teach- 
ing school  earned  a  stated  amount  "which 
was  turned  over  for  safe-keeitog"  to  B.; 
that  on  January  1,  1915,  a  new  parol  agree- 
ment was  entered  into  between  A.  and  B., 
whereby,  "as  recompense  for  her  said  serv- 
ices and  as  payment  for"  the  sum  which  bad 
been  turned  over  for  safe-keeping,  B.  should, 
"devise  at  her  death  to"  A.  other  described 
real  estate  instead  of  that  mentioned  above ; 
and  that  on  December  9,  1915,  B.  died,  "leav- 
ing no  will  so  far  as  cimiplalnant  Is  able  to 
ascertain  which  Is  entitled  to  probate."  The 
prayers  of  the  petition  as  amended  were 
for  process,  and  that  defendants  In  their 
representative  capacity  be  compelled  "to  con- 
vey or  devise  the  property  •  •  •  referred 
to  in  paragraph  7  in  accordance  with  the 
terms  of  the  agreement"  The  defendants 
interposed  a  demurrer  on  the  grounds:  (a) 
That  the  petition  sets  forth  no  cause  of  ac- 
tion ;  (b)  that  the  suit  is  brought  within  one 
year  from  the  time  of  the  granting  of  the  let- 
ters of  administration.     The  demurrer  was 
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sustained,  and  the  action  dlamlssed,  and  tlie 
plaintiff  excepted. 

Jno.  T.  Chapman,  Lee  Cotton,  and  Geo.  H. 
Mclkter,  all  of  Savannah,  for  plaintiff  In 
error.  Andersmi,  Cann,  Cann  &  Walsh,  of 
Savannah,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Jostlces  concur. 


(»   Ga.  App.   5M»  

BOBERSON  et  al.  v.  BENNETT  et  al. 

(No.  8452.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  2S.  1017.) 

(ByUabut  by  Editoriat  Btaff.) 

1.  PABTCnOR  «s»38— PBOCEKDIITOB->rUBISDIO- 

noN. 
Civ.  Code  1910,  {  3726,  declares  that  upon 
application  by  any  tenant  in  common  the  supe- 
rior court  may  order  partition,  while  section 
5358  provides  W  partition  by  the  superior  court, 
and  section  5370  authorizes  partition  of  person- 
alty in  the  same  manner.  Eeld^  that  only  the 
superior  court  has  jurisdiction  in  matters  of 
partition. 

2.  PU^ADinO     «=>243— AlIKNDMKNTS— AU,OW- 
AKCE. 

An  action  in  the  city  court  for  partition  is 
a  nuUibr,  being  without  the  Jurisdicaon  of  that 
tribunal,  and  hence  an  amendment  to  change 
the  action  to  one  to  recover  value  of  prooerty 
alleged  to  have  been  donverted  must  be  denied. 

3.  PZ.EADINO   ®=3249<3)  —  Amerdubrtb— Ax- 

liOWANCB. 

An  amendment,  whereby  it  was  desired  to 
change  an  action  for  partition  to  one  of  trover, 
la  properly  denied  because  changing  the  diarac- 
ter  of  the  action. 

Error  from  City  Court  of  Jesup;  D.  M. 
Claik,  Judge. 

Action  by  I.  Boberson  and  otbers  against 
I.  Bennett  and  others.  There  was  a  Judg- 
ment for  defendants,  the  action  being  dis- 
missed, and  plaintiffs  bring  error.    Affirmed. 

Jas.  B.  Thomas,  of  Jesup,  for  plaintiffs  in 
error.  Parlier  &  Parker,  of  Waycross,  lor 
defendants  In  error. 

BLOODWORTH,  J.  A  petition  was  filed 
In  the  city  court  of  Jesup  by  certain  persons 
who  alleged  that  they  were  "members  of  what 
is  known  as  Old  Bethel  Church,"  against 
certain  other  persons,  designated  as  "trus- 
tees of  what  Is  known  as  New  Bethel 
Chur«ih."  The  petitioners  alleged  that  they 
were  owners  of  certain  property,  consisting 
of  organ,  Bible,  benches,  etc.,  and  that  eadi 
of  the  petitioners,  "as  members  of  Old  Beth- 
el Church,"  owned  a  thirty-eighth  undivided 
Interest  In  said  property.  The  prayer  of  the 
petition  was  for  the  partition  of  said  proper- 
ty. To  the  petition  the  defendants  filed  a 
demurrer,  a  portion  of  which  Is  as  follows: 

"(1)  Plainti^s  declaration  does  not  set  forth 
a  cause  of  action.  (2)  Plaintiff's  petition  shows 
upon  its  face  that  they  are  seeldng  a  remedy 
and  relief  which  can  only  be  had  in  the  superior 
court,  and  for  which  this  court  has  no  jurisdic- 
tion.    (6)  Because  the  remedy  sought  can  only 


be  had  in  a  court  with  equitable  Jorlsdictioa. 
which  jurisdiction  this  court  has  not." 

Plaintiff  then  offered  to  amend  the  decla- 
ratl<Hi  as  follows: 

'"(1)  PlaintiS  amends  by  striking  from  para- 
graph 3  of  said  petition  the  allegation  that  says 
that  said  property  cannot  be  equally  divided  in 
kind,  but  the  same  can  be  partitioned,  and  al- 
leging that  defendants  are  in  possession  of  said 
personal  prop^y,  and  refuse  to  deliver  the 
same  to  the  defendants.  <2)  Plaintiff  amends  by 
striking  all  reference  In  said  petition  to  or  for 
a  parntion  of  the  property  and  ask  the  recov- 
ery of  the  value  thereof,  which  has  been  wrong- 
fully and  illegally  converted." 

The  court  refused  to  allow  the  amendment. 
The  demurrer  was  sustained  and  the  suit 
dismissed. 

[1-S]  These  rulings  were  right  Only  the 
superior  court  has  jurisdiction  in  matters  of 
partition.  avU  Code  1910,  {{  3726,  6368> 
5370. 

"A  suit  in  a  court  having  no  jurisdiction  Is  no 
suit  at  all ;  it  is  simply  a  nullity."  Gray  v. 
Hodge,  50  Ga.  262,  263 ;  PoweU  v.  Cheshire,  70 
Ga.  357,  48  Am.  Rep.  572  (1-a) ;  W.  U.  TeL 
Co.  V.  Taylor,  84  Ga.  408,  11  S.  E.  396,  8  Ii.  R. 
A.  189  ^) ;  Cutts  v.  Scandrett.  108  Ga.  620,  34 
S.  E.  186C2.8). 

As  the  original  suit  was  a  nullity,  the 
amendment  was  properly  refused.  Besides, 
the  amendment  sought  to  set  up  a  new  and 
distinct  cause  of  action.  Hie  court  did  not 
err  In  dismissing  the  suit 

Judgment  affirmed. 

BROTLBS,  P.  J„  and  JENKINS,  3.,  con- 
cur. 

(SO  Oa.   App.   752) 
ROBERTS  V.  DANGER,  Ordinary.    (Na  8170.)^ 
(Court  of  Appeals  of  Georgia,  Dlvisi<m  No.  2. 
Aug.  3,  1917.) 

(8yttab«*  by  ih«  Oovrt.) 

CoUNTIEa  <S»54  —  CODNTT  OOMinsSIONKBS  — 
RBSOLtTTZON& 

Under  the  act  of  the  .General  Assembly  (Acts 
1905,  p.  569>  creating  a  board  of  commissioners 
for  the  county  of  Miller,  which  provides  that 
three  members  of  the  board  "must  concur  in  or- 
der to  pass  any  order,"  where  four  members  are 
present  when  a  resolution  is  put,  and  two  mem- 
bers vote  for  and  one  against  it,  and  the  other 
commissioner,  the  chairman,  thereupon  dedares 
that  it  is  carried,  this  declaration  is  equivalent 
to  a  formal  casting  of  his  vote  in  favor  of  its 
adoption. 

Error  from  Superior  Court,  Iflller  County ; 
W.  C.  WorrUl,  Judge. 

Proceeding  between  B.  B.  Roberts  and  W. 
C.  Dancer,  Ordinary.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error. 
Affirmed. 

W.  I.  Geer,  of  Colquitt,  for  plaintiff  in  er- 
ror. Blllle  B.  Bush,  of  Colquitt,  for  defend- 
ant In  error. 

JENKINS,  J.  Wbien  this  case  was  before 
the  Supreme  Court  a  new  trial  was  granted 
(Roberts  v.  Dancer,  Ordinary,  for  Use,  etc., 
144  Ga.  341,  87  S.  B.  287),  and  the  only  ques- 
tion to  be  thereafter  settled  was  the  Issue  of 
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fact  raised  by  the  affidavit  of  illegality,  aa  to 
whether  or  not  three  commissioners  concur- 
red in  the  passage  of  the  resolution  directing 
the  Issuance  of  the  execution  against  the  de- 
fendants In  fi.  fa.  The  act  creating  the  board 
of  commissioners  of  roads  and  revenues  of 
Miller  county  (Acta  1905,  p.  569)  provides 
that: 

"Three  of  said  board  shall  constitute  a  quo- 
rum for  the  transaction  of  business,  and  •  •  » 
three  must  concur  In  order  to  pass  any  order 
or  let  any  contract  or  grant  or  allow  any  claim 
against  the  county." 

The  minutes  of  the  board  of  commission- 
ers, for  the  meeting  held  December  31,  1910, 
show  the  following: 

"The  board  of  commiseioners  .of  Miller  coun- 
ty met  in  called  meeting  for  the  purpose  of  act- 
ing upon  the  shortage  of  the  county  treasurer, 
and  in  accordance  with  the  rule  absolute  passed 
by  the  Honorable  Wm,  O.  Worrill,  judge  of  the 
superior  court  of  Miller  county,  Georgia,  at  the 
October  term,  1910.  Present:  W.  C.  Dancer, 
Chairman;  G.  W.  Cook,  F.  B.  Fudge,  and  W. 
J.  Grimes.  After  a  full  and  complete  discus- 
sion of  the  matter,  the  following  resolution  was 
introduced  by  G.  W.  Cook,  and  on  second  of 
W.  J.  Grimes  was  adopted;  F.  B.  Fudge  vot- 
ing in  the  negative:    'Whereas,' "  etc 

The  minutes  state  that  the  resolution  was 
adopted.  There  is  nothing  therein  that  can 
be  taken  to  show  that  only  two  of  the  com- 
missioners voted  for  it.  The  act  creating  the 
board  does  not  require  that  the  vote  be  tak- 
en by  ballot,  by  ayes  and  nays,  or  that  the 
vote  be  recorded.  Therefore  the  order  Is 
presumed  to  have  been  legally  passed,  and 
the  burden  would  be  upon  one  attacking  its 
validity  to  show  the  contrary.  2  Dillon  on 
Municipal  Corporations,  |  579.  Under  the 
plain  provisions  of  the  act  referred  to,  the 
ordinary,  Dancer,  was  made  a  member  of 
and  chairman  of  the  board  of  commissioners. 
The  evidence  had  on  the  trial  may  be  fairly 
taken  to  show  indisputably  that  two  of  the 
commissioners  voted  for  the  resolution  and 
one  against  It,  and  that  the  other  commls- 
8l(»er,  the  chairman,  without  specifically  and 
in  terms  voting  for  it,  thereupon  declared  it 
carried.  It  is  true  that  the  chairman  testi- 
fied as  follows: 

"G.  W.  Cook  and  W.  J.  Grimes  voted  for  it, 
and  I  think  I  said,  'Aye,'  I  know  it  was  my 
intention  to  vote  for  it,  but  I  don't  know  that 
I  expressed  myself  as  voting  for  it.  When  the 
resolution  was  introduced  by  G.  W.  Cook  and 
seconded  by  W.  J.  Grimes,  G.  W.  Cook  and  W. 
J.  Grimes  voted  for  it,  and  F.  E.  Fudge  voted 
against  it  Aiter  they  cast  their  votes,  I  stated 
that  the  motion  was  carried." 

But  since  the  witnesses  for  both  parties 
agree  In  their  testimony  that  the  facts  are 
as  we  have  stated,  we  think  it  can  be  assum- 
ed that  tills  is  the  correct  statement  of  what 
was  proved. 

It  Is  our  opinion  that,  in  order  for  the 
commissioners  to  pass  a  valid  order,  the  pro- 
visions of  the  act  quoted  require  something 
more  definite  on  the  part  of  the  third  com- 
missioner than  mere  tadt  consent,  implied 
acquiescence,  or  silent  submission.  While 
such  conduct  la  frequently  sufficient  to  op- 


erate by  way  of  estoppd,  aa  against  a  party 
to  a  transaction,  be,  in  such  cases,  not  being 
permitted  to  deny  his  implied  acquiescence, 
the  purpose  and  sense  in  which  concurrence 
is  required  have  much  to  do  .with  the  deter- 
mination as  to  whether  or  not  it  has  been 
given.  In  the  present  Instance  we  think  c(w- 
currence  must  have  been  evidenced  in  some 
more  active  and  ixisitive  manner  than  by 
acquiescence,  which  is  altogether  implied,  and 
that  in  some  way  actual  and  positive  mani- 
festation of  such  intent  must  have  been  giv«i. 
It  is  our  opinion  that  the  statement  of  the 
chairman,  in  declaring  the  resolution  carried, 
when  the  circumstances  were  such  that  bis 
vote  became  necessary  to  its  adoption,  was 
equivalent  to  the  express  and  formal  casting 
of  his  vote  therefor.  We  find  a  similar  ruling 
by  the  Supreme  Court  of  Maine  in  Small  v. 
Orne,  79  Me.  78,  8  AtL  152,  in  which  it  was 
held: 

"Where,  b:{  the  dty  charter,  the-  mayor  is  al- 
lowed a  casting  vote  in  the  city  council,  in  ac- 
cordance with  K.  S.  c.  3,  f  34,  his  act  is  suffi- 
ciently formal  for  that  purpose  if  he  determines 
and  declares  which  of  the  candidates  is  elected, 
although  he  may  not  go  through  the  formalitv  of 
casting  a  ballot." 

The  Supreme  Court  of  Indiana,  In  Rusb- 
vllle  Gas  Co.  v.  City  of  lUisbvUle,  121  Ind. 
212,  23  N.  E.  72,  6  L.  a.  A.  315,  16  Am.  St. 
B«p.  388,  held  that  the  declaration  of  a  pre- 
siding officer  that  a  resolution  was  adopted 
was  eQulvalent  to  a  casting  vote  in  its  favor, 
where  the  other  votes  were  equally  divided. 
The  purport  of  the  ruling  in  Launtz  v.  People, 
113  111.  137,  55  Am.  Rep. '405,  was  to  the  same 
effect.  We  find  that  the  Tennessee  Supreme 
Court,  in  Lawrence  v.  Ingersoil,  88  Tenn. 
52,  12  S.  W.  422,  6  L.  R.  A.  308,  17  Am.  St. 
Rep.  870,  has  laid  down  a  contrary  rule; 
but  we  think  the  doctrine  here  followed  is 
founded  upon  the  better  reason,  and  it  is 
therefore  adopted. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  complains  that  N.  L.  Stapleton, 
attorney  for  the  board  of  commissioners,  and 
who  was  present  at  the  time  the  resolution 
was  acted  on,  was  allowed  to  testify  that: 

"There  was  an  informal  discussion  of  tho 
resolution  among  the  four  members  of  the  board 
present,  and  in  that  discussion  F.  B^  Fudge  op- 
posed the  passing  of  the  resolution,  and  the 
other  three  were  in  favor  of  the  passage  of  the 
resolution,  and,  after  talking  some  time,  in- 
formally discussing  the  matter,  the  motion  wai 
put,'  and  Judge  W.  C.  Dancer  dedared  the  mo- 
tion carried  and  the  resolution  passed." 

If,  however,  we  are  correct  in  the  ruling 
already  indicated,  the  verdict  vas  demanded. 
irresx)ectlve  of  this  testimony,  and  therefore, 
even  if  the  court  erred  in  admitting  it,  the 
error  would  not  require  a  new  trlaL  This 
is  true  also  as  to  the  other  grounds  of  the 
motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  P.  J.,  and  BliOODWORTH,  J, 
concur. 
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(20   Ga.    App.    TOS) 

MBTROPOUTAN  LIFE  INS.  CO.  T. 

THOMPSON.     (No.  7692.) 

(Court  of  Appeals  ol  Georgia,  Division  No.  1. 

Aus.  8,  1917.) 

(ByViahut  by  the  Court.) 

1. 1:<SUBAKCE  <3=>138(1}— Life  Insubanck— 
Deliveby  of  Poucy. 
Uuder  the  laws  of  tbis  state,  a  contract  of 
insurance,  fire  or  life,  to  be  binding,  must  be 
iM  writing;  bot  delivery  is  not  necessary,  if, 
in  other  respects,  the  contract  is  consummated. 
Sections  2496,  2499,  CSt.  Coda  1910.  "A  con- 
tract of  life  insurance  is  consummated  upon 
the  unconditional  written  acceptance  of  the 
application  for  insurance  by  the  company  to 
which  such  application  is  made."  New  York 
Life  Ins.  Co.  v.  Babcock,  104  Ga.  67,  30  S.  E. 
273,  42  L.  R.  A.  88,  69  Am,  SL  Rep.  134  (1). 
"The  receipt  by  an  agent  from  his  insurance 
company  of  a  policy,  to  be  unconditionally  de- 
livered by  him  to  the  applicant,  is,  in  law, 
tantamount  to  a  delivery  to  the  insured,  al- 
though the  agent  never  parts  with  possession 
of  the  policy,  and  although  its  delivery  to  the 
applicant  is  by  contract  made  essential  to  its 
validity."  New  York  Life  Insurance  Co.  t. 
Babcock,  supra  (3). 

2.  Insusance  €=3l36(l)— Lm  Insubahcs  — 
Deliveby  of  Policy. 

"The  manual  delivery  of  the  policy  is  not 
necessary,  where  the  policy  has  been  issued  by 
the  company,  and  simply^  retained  by  the  agent 
for  his  individual  protection  until  reimbursed  by 
the  insured."  Fireman's  Fund  Ins.  (Jo.  v.  Pekor, 
106  Ga.  1,  81  S.  E.  779;  Mechanics'  &  Traders' 
Ins.  Co.  y.  Mutual,  etc.,  98  Ga.  262,  25  S.  E. 
457. 

3.  Ikscbanck  «=>137(1)— Ldx  Policieb— Et- 

The  actual  payment  in  advance  of  the  first 
premium  upon  a  policy  of  life  insurance  is  not 
necessary  to  the  validity  of  the  contract,  un- 
less the  payment  of  the  first  premium  is,  by 
the  express  terms  of  the  policy,  or  by  necessary 
implication,  made  a  condition  precedent  to  any 
liability  of  the  insurer  on  the  contract. 

4.  IifSUBANOE  «=>62&(2)  —  Lux  iMStntAircK  — 
AcnoKS— Petition. 

It  follows  from  the  above  that,  where  the 
petition  alleged,  in  effect,  that  the  plaintiff  was 
the  beneficiary  named  in  a  life  insurance  policy, 
that  the  insured  made  application  to  the  local 
agent  of  the  company  for  a  policy  of  life  insur- 
ance, that  the  applicant  had  been  examined  by 
the  company's  physician,  and  his  application 
for  insurance  accepted  by  the  company,  that  the 
policy  of  insurance  was  duly  issued  by  the  com- 
pany and  was  actually  forwarded  and  received 
by  the  local  agent,  who,  on  the  date  of  the  death 
of  the  insured  had  it  ready  for  delivery  to  him, 
but,  learning  of  his  death  by  accident,  refused 
to  deliver  it,  and  that  on  account  of  tbis  re- 
fusal a  copy  of  the  contract  was  not  attached 
to  the  petition,  the  petition  set  forth  a  cause 
of  action,  and  was  not  demurrable  upon  the 
ground  that  it  did  not  aver  that  the  first  pre- 
mium had  been  paid,  or  that  the  policy  was  in 
force  on  the  date  of  the  death  of  tho  insured. 
The  remaining  grounds  of  the  demurrer  were 
likewise  without  merit  The  court,  on  demurrer, 
could  not  determine  that  the  contract  was  not  in 
force  at  the  time  of  the  death  of  the  insured,  or 
that  the  payment  of  the  first  premium  was  a 
condition  precedent  to  any  liability  of  the  in- 
surer on  the  contract;  no  copy  of  the  contract 
having  been  attached  to  the  petition. 
6.  InsuKANCE  e=>141(2)  —  Lira  Insurance  — 
Actions— IssTBUCTioNB. 
The  policy  was  introduced  in  evidence.  By 
its  terms  tho  payment  of  the  first  weekly  pre- 
mium while  the  insured  was  alive  and  in  sound 


health  was  made  a  condition  precedent  to  the 
liability  of  the  insurer  under  the  contract,  and 
it  contained  a  further  provision  that  the  agept 
was  without  power  to  make,  alter,  or  change  any 
term  of  the  contract.  The  policy,  by  its  terms, 
did  not  require  actual  delivery  to  the  insured. 
The  court  charged  the  jurjr  as  follows:  "If,  as 
contended  by  the  plaintiff  in  this  case,  the  ap- 
plication was  made  by  the  insured,  and  he  ar- 
ranged with  the  insurance  agent  that  the_  in- 
surance agent  was  to  pay  the  first  premium, 
and  he  was  to  return  it  personally  to  the  insur- 
ance agent,  and  he  sent  in  -his  application  in 
Uiat  way,  and  you  should  find  that  the  insurance 
agent  reported  to  his  company  that  it  was  paid 
— the  first  premium — and  that  thereupon  his 
company  issued  the  policy  and  forwarded  it  to 
the  agent,  to  be  delivered  to  the  insured,  then 
that  would  be  a  binding  insurance  contract  be- 
tween that  company  and  the  assured."  Held, 
this  charge  was  error.  It  was  not  shown  that 
the  agent  was  a  general  agent  of  the  company, 
but,  uuder  the  undisputed  evidence  in  the  rec- 
ord, he  was  a  special  agent,  with  limited  au- 
thority. His  mere  statement  to  his  company, 
made  in  writing  or  otherwise,  that  the  first  pre- 
mium had  been  paid,  if  in  fact  it  had  not  been 
paid,  did  not,  under  the  terms  of  tho  policy, 
alter  that  part  of  it  by  which  the  payment  of 
the  first  weekly  premium  was  made  a  condition 
precedent  to  the  liability  of  the  insurer.  Reese 
V.  Fidelity  Mutual  Life  Ass'n,  111  Ga.  482,  36 
S.  E.  637;    Mutual  v.  Clancy,  111  Ga.  865,  86 

5.  E.  944;  Mutual  Reserve  v.  Stephens,  115  Ga. 
192,  41  S.  E.  679;  Brown  t.  Mutual  Benefit, 
131  Ga.  38,  61  S.  B.  1123. 

6.  Insubance    €=3 175— Life   Policies— Timb 

OP  TaKINQ  EiFFECT. 

The  policy  of  Insurance  was  dated  October 
11,  1915,  but  was  executed  by  the  company  prior 
to  that  date,  and  on  the  8th  or  9th  of  the  month 
was  actually  received  by  the  local  agent  of  the 
company  for  delivery  to  the  Insured.  The  in- 
sured was  killed  in  an  explosion  at  8:15  o'clock 
a.  m.  on  October  11,  1915.  The  contract  pro- 
vided that  the  company,  "in  consideration  of  the 
payment  of  the  premium  mentioned  in  the 
schedule  below,  on  or  before  each  Monday^  doth 
hereby  agree  •  *  •  to  pay,  upon  receipt  of 
proofs  of  death  of  the  insured,  •  *  •  the 
amount  stipulated  in  said  schedule:  Provided, 
however,  that  no  obligation  is  assumed  by  the 
company  prior  to  tho  date  hereof,  nor  unless 
on  said  date  the  insured  is  alive  and  in  sound 
health;  but  should  the  proposed  insured  not 
be  alive  or  not  be  in  sound  health  on  said  date, 
any  amount  paid  to  the  company  as  premiums 
shall  be  returned."  Beld  that,  if  a  binding  con- 
tract had  been  otherwise  consummated,  the  time 
for  the  commencement  of  the  risk  had  arrived 
when  the  insured  met  his  death. 

7.  Insubance  €=9175— Life  Inbubance— Con* 

TBACT8 — CONSTBUCnON. 

The  provision  of  the  Code  that  "a  pdicy  of 
life  insurance  runs  from  midday  of  the  date  of 
the  policy,  and  the  time  must  be  estimated  ac- 
cordingly, if  the  policy  is  limited  to  a  specified 
number  of  years'^  (Civ.  Code  1910,  {  2501),  is 
not  applicable  where,  as  in  this  case,  the  parties 
to  the  contract  make  provision  as  to  the  time  of 
the  commencement  of  the  risk.  l%e  provision 
of  the  policy  that  "no  obligation  is  assumed  by 
the  company  prior  to  the  date  hereof,  nor  un- 
less on  acUd  date  [italics  ours]  the  insured  is 
alive  and  in  sound  health,"  protected  the  com- 
pany from  liability  for  the  death  of  the  insured 
at  any  time  prior  to  the  11th  day  of  October. 
The  date  set  for  the  obligation  to  begin  was 
October  11th,  and  when  that  day  began  the  ob- 
ligation began  with  it. 

8.  Insubance  $=9175  —  Life  Insubance  — 
Date  of  Going  into  Effect  of  Policy. 

If  no  time  for  the  commencement  of  tho  risk 
is  fixed  in  the  contract  of  insurance,  the  provi- 
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dons  of  Civ.  Code  1910,  }  2501,  supra,  are  to 
be  read  into  the  policy  as  a  term  thereof,  and 
the  policy  runs  from  midday  of  the  date  thereof. 
The  policy  of  insurance  in  this  case  expressly 
provided  against  liability  "prior  to  the  date"  of 
the  policy,  ond  (construing  the  policy  most 
strongly  against  the  company)  nred  the  com- 
mencement of  the  risk  with  the  bemnning  of  the 
day  on  which  the  policy  went  into  effect. 
9.  Absionments  or  Ekbor— Pbopbiett. 

On  account  of  the  error  in  the  chaise  quot- 
ed in  the  fifth  headnote  of  this  decision,  the 
court  erred  in  oTerruUntr  the  motion  for  a  new 
trial.  The  further  assignments  of  error,  based 
upon  the  diarge  of  the  court,  are  without  sub- 
stantial merit.  No  opinion  upon  the  sufficiency 
of  the  evidence  is  here  expressed,  since  the  case 
ia  to  be  retried. 

Luke,  J.,  dissenting. 

Error  from  City  Cotirt  of  Waycnws;  John 
O.  McDonald,  Judge. 

Action  by  Mrs.  H.  M.  Thompson  against  tbe 
Metropolitan  Life  Insurance  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Parks  &  Reed,  of  Waycross,  for  plalnttff  in 
error.  Parker  &  Parker,  of  Waycross,  for  de- 
fendant In  error. 


GEORGE,  J.  [{]  The  fifth  headnote  re- 
auires  elaboration.  The  policy  upon  which 
this  action  was  based  contained  the  follow- 
ing provision: 

"This  policy  contains  the  entire  agreement 
between  the  company  and  the  insured,  and  the 
holder  and  owner  hereof.  Its  terms  cannot  be 
changed  or  its  conditions  varied,  except  by  a 
written  agreement,  signed  by  the  president  or 
secretary  of  the  company.  Therefore  agents 
(which  term  includes  superintendents,  deputy 
superintendents,  and  assistant  superintendents) 
are  not  authorized  and  have  no  power  to  make, 
alter,  or  discharge  contracts,  waive  forfeitures, 
or  receive  premiums  on  policies  in  arrears  more 
than  four  weeks,"  etc. 

The  payment  of  the  first  weekly  premium 
was  made  a  condition  precedeat  to  any  liabil- 
ity of  the  company  under  the  contract  The 
evidence  for  the  plaintiff  disclosed  that  the 
local  agent  of  the  company  approached  her 
husband  and  asked  blm  to  take  the  policy 
of  insurance,  but  he  declined  to  do  so,  upon 
the  ground  that  he  did  not  have  the  money 
with  which  to  pay  the  first  premium.  The 
agent  agreed  to  advance  the  first  premium 
for  him,  and  to  hold  the  policy  until  a  time 
certain.  It  further  appeared  that  the  local 
agent,  in  submitting  the  application  of  the 
plalntlfTs  husband,  stated  to  the  company 
that  the  first  weekly  premium  had  been  paid. 
It  was  not  contended  that  the  premium  had 
In  fact,  been  paid,  but  the  contention  of  the 
plaintiff  was  that  her  husband  made  an  ar- 
rangement with  the  local  agent  by  which  the 
agent  was  to  advance  the  first  premium.  It 
was  not  contended,  but,  on  the  contrary,  was 
admitted,  that  no  money  had  been  paid  direct- 
ly by  the  applicant  The  local  agent  sworn 
as  a  witness  for  the  defendant,  denied  the 
making  of  the  agreement  with  the  plaintilt's 
husband,  and  testified  that  he  was  to  obtain 
the  policy  for  the  applicant,  who  was  to  pay 


the  first  premium  at  the  time  of  the  delivery 
of  the  policy  to  him.  This  agent  further  tes- 
tified (and  his  evidence  was  undiluted)  that 
the  company  usually  and  generally,  and  in 
this  case,  sent  forward  the  policy  with 
specific  Instructions  not  to  deliver  the  policy 
until  the  agent  had  seen  the  applicant  and 
had  received  the  first  premium  In  cash.  It 
was  not  objected  that  the  witness  was  in- 
competent to  testify.  Under  the  circum- 
stances, the  charge  of  the  court,  quoted  in  the 
fifth  headnote,  was  clearly  erroneous.  Tthe 
agent  had  no  authority  to  alter  a  term  of  the 
contract  Payment  of  the  first  premium  was 
a  condition  precedent  to  any  liability  of  the 
company  under  the  contract  The  mere  state- 
ment of  the  agent,  made  to  his  company,  in 
writing  or  otherwise,  was  Ineffective  to  vary, 
change,  or  alter  the  terms  of  the  contract 
It  would  have  l>een  otherwise,  had  the  com- 
pany accepted  the  obligation  of  the  agent  for 
the  first  premium.  The  company,  under  the 
evidence  in  the  record,  had  no  notice  or 
knowledge  of  any  such  agreement.  If  any 
was  in  fact  made  by  the  agent  with  the  ap- 
plicant The  company,  therefore,  had  the 
right  to  stand  upon  Its  contract  no  term  of 
which  had  been  changed  or  waived  by  its  au- 
thority. To  allow  a  recovery,  under  the  cir- 
cumstances detailed  in  the  charge  of  the 
court  would  put  It  wlthdn  the  power  at  every 
local  agent  of  every  Insurance  company,  it 
matters  not  how  careful  the  company  may 
have  beea  to  protect  Itself  by  the  express  pro- 
visions of  its  contract,  to  defraud  and  bank- 
rupt the  company.  Under  the  rule  in  this 
state,  no  contractual  relation  with  regard  to 
the  payment  of  the  premium  existed  between 
the  agent  and  the  company;  and  until  the 
company  accepted  the  agenf  s  obligation  for 
the  first  premiimi  upon  the  policy,  or  until 
actual  payment  of  the  premium,  no  liability 
existed  on  the  part  of  the  company. 

Upon  the  sufficiency  of  the  evidence  we  ex- 
press no  opinion.  The  whole  effect  of  onr 
ruling  is  that  the  charge  of  the  court  quoted 
in  the  fifth  headnote  required  a  reversal  of 
the  Judgment.  The  Judge  therefore  erred  in 
overruling  the  motion  for  a  new  trIaL 

Judgment  reversed. 

WADE,  O.  J.,  concurs. 

LUKE,  J.  (dissenting).  I  do  not  agree  to 
the  ruling  announced  in  the  fifth  headnote  in 
this  case.  The  charge  of  the  court  held  to  be 
error  is  as  follows: 

"If,  as  contended  by  the  plaintiff  in  this  case, 
the  application  was  made  by  the  insured,  aod 
he  arranged  with  the  insurance  agent  that  the 
insurance  agent  was  to  pay  the  first  premium, 
and  he  was  to  return  it  personally  to  the  insur- 
ance agent  and  he  sent  in  his  application  in 
that  way,  and  you  should  find  that  the  insurance 
agent  reported  to  his  company  that  it  was  paid 
— the  first  premium — and  that  thereupon  his 
company  issued  the  policy  and '  forwarded  it  to 
the  agent  to  be  delivered  to  the  insured,  then 
that  would  be  a  binding  insurance  contract  be- 
tween that  company  and  the  assured." 
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The  written  statement  of  the  agent  who 
procured  the  application  shows  that  the  first 
weekly  premium  in  cash  had  been  collected 
tV  him  and  held  by  him  for  the  company. 
The  agent  having  In  writing  so  Instructed  the 
company,  and  the  company  having  Issued  and 
delivered  the  policy  of  Insurance,  the  agent 
was  bound  to  the  company  for  the  premium, 
and  the  evidence  authorized  the  Jury  to  find 
that  the  con^Miny  accepted  the  obligation  of 
the  agent  for  the  first  week's  premium. 

It  Is  the  opinion  of  the  writer  that  the 
charge  of  the  court  was  not  error,  and  that 
the  Judgment  of  the  trial  court  should  not 
be  reversed,  but  affirmed. 


(U  Qa.  App.  an) 

J.  a  TURNER  LUMBER  CO.  t.  HENDER- 
SON LUMBER  CO.  (No.  8190.) 

(Court  of  Appeals  of  Georfia,  DivisioB  No.  2. 

July  26.  1917.    Rehearing  Denied 

Aug.  2,  1917.) 

(BvUttbu*  ty  ike  Oovrt.) 

Bnxs  Ain>  Notes  «s>525— Vbhdob  and  Pub- 
CHASEB    9=3315(3)  —  Actions  —  Considkba- 
noH. 
The  verdict  was  not  contrary  to  law,  and 
is  supported  by  the  evidence.    There  was  no  er- 
ror in  refusing  a  motion  for  new  trial  based  up- 
on the  statutory  grounds. 

Knor  ftt>m  Superior  Court,  Irwin  Coun- 
ty; W.  F.  George,  Judge. 

Action  by  the  J.'  O.  Turner  Lumber  Com- 
pany against  the  Henderson  Lumber  Com- 
pany. There  was  a  judgment  for  defendant, 
and  iriaintlff  brings  error.    Affirmed. 

The  J.  C.  Turner  Lumber  Company,  as 
transferee,  sued  the  Henderson  Lumber 
Company  upon  a  promissory  note  of  the 
Dldcson-Henderson  Lumber  Company  (the 
name  of  which  was  changed  to  Henderson 
Lumber  Company),  for  (6,860  principal,  be- 
sides Interest  and  attorney's  fees,  dated 
December  11,  1907,  and  payable  June  10, 
1906,  to  the  Taylor-Oook  Cypress  Company. 
The  note  recites  that  it  "Is  a  renewal  of  the 
note  given  for  timber  on  lot  165  in  Fourth 
district,  Irwin  county,  Georgia,  under  con- 
tract dated  Aug.  13,  1906."  A  deed  dated 
August  13,  1906,  from  the  Taylor-Cook  Cy- 
press CkMnpany  to  the  Henderson  Lumber 
Company,  refers  to  the  original  note,  tCnH  In 
consideration  thereof  conveys  "all  Its  rights, 
title,  and  interest  in  and  to  the  following 
described  timber  In  Irwin  county,  Georgia, 
to  wit,  the  timber  on  lot  number  one  hun- 
dred and  sUty-flve,"  etc.  Ortaln  timber 
upon  other  described  lots  of  land  and  for 
other  and  different  considerations  was  also 
conveyed  by  this  deed.  In  the  habendum 
clause  of  the  deed  is  the  following  language: 

"Together  with  all  and  singular  the  rights, 
members,  easements,  hereditaments,  and  appur- 
tenances unto  the  same  belonging  or  in  any  wise 
appertaining;  it  I>einK  the  intention  hereby 
to  transfer,  assign,  and  convey  unto  the  said 
party  of  the  second  part,  its  successors,  heirs, 
and  usigns,  all  of  the  rights,  powers,  privileges. 


and  timber  described  in  the  respective  convey- 
ances hereinbefore  referred  to  and  thereby  un- 
dertaken to  be  conveyed,  and  no  more,  and  ex- 
cepting herefrom  any  such  timber  as  may  have 
heretofore  been  cut  and  removed." 

The  covenant  of  warranty  in  the  deed  is 
as  follows: 

"And  the  said  party  of  the  first  part,  for  itself, 
its  successors  and  assigns,  will  warrant  and  for- 
ever defend  unto  the  said  party  of  the  second 
part,  its  successors,  heirs,  and  assigns,  the  right 
and  title  to  the  above-described  property  against 
the  claims  of  itself,  the  said  first  party,  and 
of  all  persons  claiming  by,  through,  or  under 
it,  and  as  well  against  the  daim  or  claims  of 
all  and  every  other  person  or  persons  whomso- 
ever claiming  or  to  clialm  the  same." 

The  note  sued  on  in  this  case  was  the  last 
to  mature,  and  It  was  stipulated  In  the  deed 
that  no  timber  on  any  tract  should  be  cut  or 
removed  until  payment  of  the  note  given 
therefor.  On  the  date  of  the  execution  of 
the  original  note  and  deed  the  Taylor-Cook 
Cypress  Company  and  the  Hendersou  Lum- 
ber Company  entered  Into  an  agreement 
which  refers  to  the  making  of  the  deed  and 
the  stipulations  therein  contained,  and  re- 
cites: 

"Whereas,  the  said  first  party  has  this  day 
made,  executed,  and  delivered  onto  the  second 
party  a  deed  of  conveyance  to  certain  timber, 
mcluding  certain  timt>et  upon  land  lot  number 
one  hundred  and  sixty-five  (No.  165)  in  the 
Fourth  land  district,  Irwin  county,  Georgia,  in 
which  deed  of  conveyance  it  is  stipulated  that 
the  said  second  party  should  have  no  right  to 
cut  any  of  said  timber  until  a  certain  promis- 
sory note  for  sixty-eight  hundred  ana  sixty 
dollars  therein  described  had  been  paid  oif  in  full; 
and  whereas,  the  aforesaid  deed  of  conveyance 
is  a  warranty  deed,  and  the  parties  desire  to 
ascertain  formally  whether  there  is  any  valid 
outstanding  claim  to  any  portion  of  said  timber 
upon  said  land  lot  No.  166  as  promptly  as  pos- 
sible, and  for  that  reason  the  second  party  de- 
sires to  cut  some  portion  of  the  timber  from 
said  lot  No.  16S,  in  order  to  bring  on  a  litiga- 
tion as  to  the  title  to  said  timber,  if  any  such 
there  is  to  be:  Now,  therefore,  in  consideration 
of  the  premises  and  of  the  sum  of  ten  ($10.00) 
dollars  cash  to  the  first  party  b^  the  second 
party  paid  (the  receipt  whereof  is  hereby  ac- 
knowledged), the  first  party  agrees  that  the  sec- 
ond party,  its  successors,  heirs,  and  assigns, 
may,  without  the  prior  payment  of  said  prom- 
issory note,  proceed  to  cnt  not  more  than  ten 
acres  of  said  timber  on  said  lot  165,  without 
prejudice,  however,  to  the  validity  and  binding 
force  of  the  aforesaid  promissory  note.  And 
whereas,  the  two  last  of  the  notes  for  the  pur- 
chase price  of  the  property  conveyed  are  redted 
in  saia  deed  as  being  due  six  (6)  and  nine  (9) 
months,  respectively,  after  the  date  thereof,  but 
by  subsequent  agreement  between  the  parties,  as 
a  part  of  said  transaction,  the  due  dates  of  said 
tiro  notes,  to  wit,  for  $4,200.00  and  $6,860.00 
principal,  respectively,  are  and  shall  be  yi  ac- 
cordance with  said  subsequent  agreement,  nine 
(9)  and  twelve  (12)  months,  respectively,  from 
date,  instead  of  six  and  nine  months,  as  recited 
in  said  deed  of  conveyance." 

This  agreement  was  properly  executed  and 
duly  recorded. 

The  Henderson  Lumber  CSompany  filed  an 
answer,  In  which  a  prima  facie  case  for  the 
plaintiff  was  admitted,  and  widch  in  effect 
sets  up  a  plea  of  total  failure  of  ccastdeia- 
tlon,  showing  that  the  note  sued  on  was  a  re- 
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newal  of  a  note  glT«i  on  August  13,  1906, 
&8  evidence  of  the  imrchase  price  of  the  tim- 
ber on  lot  165  In  the  Pourth  district  of  Irwin 
county,  Ga. ;  that  the  Taylor-Cook  Cypress 
Company,  wb»i  It  conveyed  the  timber  to 
the  defendant,  did  not  hare  title  thereto; 
that  this  was  unknown  to  defendant  then, 
and  at  the  time  it  gave  the  several  renewal 
notes,  including  that  sued  on ;  that  the  plain- 
tiff was  not  a  bona  fide  holder  for  value  ot 
the  note,  hut  that  when  the  note  was  assign- 
ed to  it,  and  even  at  the  time  of  its  execu- 
tion, this  lack  of  consideration  was  known  to 
It;  and  that  the  Taylor-Cook  Cypress  Com- 
pany was  insolvent.  In  amplification  of  its 
plea  of  failure  of  consideration,  the  defend- 
ant showed  that,  l)efore  it  became  possible 
for  it  to  enter  upon  the  said  premises  for 
the  purpose  of  removing  timber,  the  Cypress 
Company  became  involved  In  litigation  as 
to  its  title  thereto,  and  that  during  that  time, 
and  before  an  adjustment  of  the  title,  where- 
by the  Cypress  Company  l>ecame  the  actual 
owner  of  the  timber,  the  then  true  owner 
allowed  the  boxing  of  the  timber  and  the 
removal  of  the  turpentine  therefrom,  and 
also  caused  the  removal  of  a  certain  portion 
of  the  iMirgalned  timber  for  cross-ties;  that, 
despite  the  fact  that  the  price  of  lumber  had 
enlianced  the  timber  on  said  tnict  was,  by 
reason  of  these  facts,  worth  much  less  than 
when  It  was  conveyed  to  defendant  The 
defendant  further  alleged  that,  before  the 
Cypress  Company  came  into  actual  and  legal 
possession  of  the  remainder  of  the  bargained 
property,  the  defendant  had  been  forced  to 
move  its  tramroad  and  machinery  from  that 
vicinity,  and  that  for  this  reason  the  timber 
had  become  entirely  worthless  to  It. 

The  trial  of  the  case  resulted  in  a  verdict 
for  the  defendant  Plaintiff  filed  a  motion 
for  a  new  trial,  oa  the  general  gronnds  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence and  wag  without  evidence  to  supi>ort  It, 
and,  the  motion  being  overruled,  exceptions 
were  taken  to  this  court 

Philip  Newbem,  of  OdUa,  and  Wilson  & 
Bennett,  of  Waycross,  for  plaintiff  in  error. 
Qulncey  &  Rice,  of  Ocllla,  and  Eldridge 
Cutts,  of  Fitzgerald,  for  defendant  in  error. 

JENKINS,  J.  (after  stating  the  foregoing 
facts).  1.  If  the  conveyance  which  consti- 
tuted the  consideration  of  the  original  note 
was  m»ely  of  such  right,  title,  and  interest 
in  the  timber  described  as  belonged  to  the 
grantor,  then  the  maker  of  the  note  could  not 
plead  a  failure  of  consideration  by  reason  of 
the  assertion  of  the  enforcement  of  a  para- 
mount title  outstanding  against  the  grantor 
at  the  time  of  the  execution  of  the  convey- 
ance. Therefore  the  first  question  for  deter- 
mination is  whether  the  intent  of  the  instru- 
ment quoted  from  was  to  convey  the  timlier 
itself  as  described,  with  a  warranty  of  title 
theretOr  or  whether  it  sought  only  to  pass  such 
right,  title,  and  Interest  as  the  grantor  liad 


and  owned  therein.  In  White  &  Corbltt  v. 
Stewart  &  Co.,  181  Ga.  460,  62  S.  El  590,  15 
Ann.  Cas.  1198,  it  was  held: 

"If  a  deed  purport  to  convey  the  right  title, 
and  interest  of  the  grantor  in  and  to  certain  de- 
scribed realty,  instead  of  conveying  the  realty 
itself,  the  covenants  in  the  deed  wiU  be  limited 
to  the  right  or  interest  which  tlie  grantor  lias  ia 
the  property.  Covenants  of  title  do  not  apply 
to  land  not  included  in  the  conveyance." 

The  principle  of  law  thus  laid  down  ap- 
pears to  tie  well  settled  by  the  decisions  of 
various  courts  and  has  been  clearly  stated 
by  text-book  writers.  In  McDonou^  &  Go. 
V.  Martin,  88  6a.  675,  16  S.  E.  69,  18  Ia.  R. 
A.  343,  the  Supreme  Court  of  this  state  said: 

"It  the  conveyance  is  only  of  the  grantor's 
right,  title,  and  interest  in  the  land,  <hc  scope 
of  it  is  not  enlarged  by  a  general  covenant;  but 
sach  covenant  must  be  limited  to  fit  the  subject 
conveyed"— citing  1  Warvelle  on  Vendors,  421,  f 
8;  Allen  v.  Holton,  20  Pick.  (Mass.)  458;  Sweet 
V.  Brown,  12  Mete.  (Mass.)  175,  46  Am.  Dec: 
243;  McNear  v.  McComber,  18  Iowa,  12;  Cee 
V.  Moore,  14  CaL  472;  Kimball  v.  Semple,  25 
Cal.  440;  Bates  v.  Foster,  69  Mc:  157,  8  Am. 
Rep.  406;  Gibson  v.  Chonteau,  39  Mo.  636; 
Yoong  y.  (^ippinger,  14  Kan.  148;  Stockwell  v. 
CouiUard,  129  Maaa.  231. 

Thus  it  clearly  appears  that  the  conveyance 
under  consideration  cannot  be  adjudged  a 
warranty  deed  merely  because  the  covenant 
of  warranty  itself  is  general,  and  purports  to 
warrant  the  title  to  the  bargained  timber 
against  the  claims  of  all  persons  whomsoever. 
As  we  have  already  seen,  the  scope  of  the 
conveyance  is  measured  and  limited  by  the 
terms  of  the  grant  itself,  and  is  not  to  be  en- 
larged by  general  terms  In  the  covenant  of 
warranty,  should  they  obligate  the  grantor 
to  defend  that  which  it  was  not  the  Intention 
of  the  Instrument  to  convey.  See,  also,  Coe 
V.  Persons  Unknown,  43  Me.  436;  Hanrldc 
V.  Patrick,  119  U.  S.  156,  7  Sup.  Ot  147,  80 
L.  Ed.  396;  Emeric  v.  Alvarado,  90  CaL  444, 
27  Pac.  356.  In  the  McDonough  Case,  supra, 
the  granting  clause  ot  the  deed  contained  thla 
language : 

"Said  parties  of  the  first  part  *  *  •  have 
gVanted,  bargained,  sold,  remised,  conveyed,  re- 
leased, and  quitclaimed,  and  by  these  presents 
do  grant  bargain,  sell,  remise,  convey,  release, 
and  forever  quitclaim,  unto  said  parties  of  the 
second  part,  in  their  full  possession  and  seisin, 
and  to  their  hoirs  and  assigns,  the  following 
lots  of  land,  and  all  the  estate,  right  title,  in- 
terest, use,  trust,  property,  claim  and  demand 
whatsoever  both  at  law  and  in  equity,  of  said 
parties  of  the  first  part  of,  in,  to,  or  out  of  all 
those  lots,  tracts,  or  parcels  of  land,"  etc. 

The  deed  in  that  case  contained  a  clause  of 
warranty  against  those  claiming  under  the 
grantor,  but  did  not  contain  the  usual  cov- 
enant of  general  warranty.  The  qnestloa 
there  involved  was  whether  such  a  covenant 
could  be  implied  by  a  recital  contained  in  the 
instrument  that  title  was  in  the  grantor,  as 
evfdenced  by  a  certain  deed;  and  it  was 
held: 

"Where  the  terms  of  a  deed  of  conveyance,  tak- 
ing the  whole  together,  show  that  the  instru- 
ment is  in  its  essence  a  quitclaim  title,  and  that 
the  makers  intended  no  warranty  except  as 
against  themselves  and  their  own  acts,  a  failure 
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of  the  title  to  two  of  the  lots  out  of  a  great 
number  covered  by  the  conveyance,  by  reason 
of  the  existence  of  a  previous  outstanding  bet- 
ter titlBj  will  be  no  breach  of  any  implied  cove- 
nant ansing  out  of  a  recital  of  facts  or  out  of 
the  use  of  words  of  conveyance:  no  fraud  or 
intentional  misrepresentation  being  alleged. 
Xor  will  the  failure  of  the  vendees  to  get  or  to 
hold  possessicn  of  such  two  lots,  without  any 
fraud  or  misconduct  on  the  part  of  the  vendors, 
constitute  a  defense  to  an  action  for  the  pur- 
ehasc  money  or  any  part  thereof." 

In  tlie  opinion  In  that  case  It  was  said 
tba.t: 

"The  true  rule  is  to  view  the  recital  in  the 
light  cast  on  it  by  the  rest  of  the  deed  and  give 
effect  to  the  Intention  as  a  consistent  whole." 

Thus  it  is  that.  In  construing  the  instm- 
ment  now  nnder  conaldeia.tion,  the  intent  is 
to  be  ascertained  from  the  language  employed 
In  th«  entire  instrument,  including  the  agree- 
ment entered  into  by  the  same  parties  and 
on  the  same  date,  which  purports  to  express 
the  meaning  and  intent  of  the  original  instru- 
ment. Thus,  while  it  is  true  that  the  cove- 
nant of  general  and  nnlimlted  warrant 
could  not  by  and  of  itself  be  held  saffici«it  to 
enlarge  the  estate  conveyed,  if  the  terms  of 
the  grant  are  otherwise  plainly  restricted, 
still  in  arriving  at  the  true  intent  and  mean- 
ing of  the  instrument  such  a  covenant,  togeth- 
er with  all  else  contained  in  the  writings, 
shonld  be  weighed  and  considered  together. 
Bevan  v.  Muir,  53  Wash.  54,  101  Pac.  485,  82 
Ik  B.  A.  (N.  S.)  588,  598,  and  footnote. 

In  theinstnunent  before  ns  the  "right,  title, 
and  interest"  of  the  grantor  in  and  to  the 
timber  on  lot  No.  165  is  conveyed,  and  the 
title  thereto  is  warranted,  both  as  against 
tliose  claiming  under  the  grantor  and  as 
against  the  claims  of  all  persons  whomso- 
ever. In  this  conveyance  a  more  particular 
description  of  the  subject-matter  of  the  sale 
Is  made  by  reference  to  a  former  recoi'ded 
deed  from  Dickson  ft  Dominy  to  the  Garbutt 
Lamber  Company,  and  in  the  habendnm 
clause  appears  this  statement : 

"It  being  the  intention  hereby  to  transfer, 
assign,  and  convey  imto  the  said  party  of  the 
second  part,  its  successors,  heirs,  and  assigns, 
all  of  the  rights,  powers,  privileges,  and  timber 
described  in  the  respective  conveyances  herein- 
before referred  to  and  thereby  undertaken  to  be 
conveyed,  and  no  more,  and  excepting  herefrom 
any  such  timber  as  may  have  heretofore  been 
cat  and  removed." 

It  would  thus  seem  that  the  true  purpose 
and  Intent  of  the  grantor  was  to  sell  the 
"timber  described  in  the  respective  convey- 
ances hereinbefore  referred  to,"  as  well  as 
the  "rights,  powers,  and  privileges"  belong- 
ing to  the  grantor  therein,  except  that  it  was 
the  purpose  of  the  grantor  to  make  plain 
tiis  Intent  not  to  include  in  such  sale  any 
timber  which  might  have  been  embraced  in 
the  recorded  description  referred  to,  but  sub- 
seqaently  removed,  but  only  such  timber  as 
remained  on  the  premises  described  at  the 
date  of,  the  conveyance  to  defendant.  The 
li^t  which  this  clause  appears  to  ns  to 
throw  upon  the  meaning  and  Intent  of  the 


instrument,  when  taken  in  connection  with 
the  express  statement  contained  in  the  col- 
lateral agreement,  wherein  It  is  stated  la 
plain  and  unambiguous  terms,  that  the  origi- 
nal conveyance  was  in  fact  a  warranty  deed, 
and  when  construed  also  in  the  light  of  the 
clearly  expressed,  general,  and  unlimited  cov- 
enant of  warranty  contained  in  the  deed  it- 
self, brings  us  to  the  conclusion  that  the  deed 
from  the  Cypress  Company  to  the  Henderson 
Company  must  be  held  to  contain  a  general 
and  valid  warranty  of  title. 

2.  We  are  satisfied  that  the  jury  were  au- 
thorized to  flud  that  there  was  a  breach  of 
the  warranty,  and  that  such  other  facts  ex- 
isted as  were  necessary  to  sustain  the  plea 
of  failure  of  consideration.  The  only  re- 
maining question,  therefore,  is  whether  or 
not  the  plaintiff  occupied  the  position  of  a 
bona  fide  holder  of  the  note  sued  on,  and  con- 
sequently was  not  subject  to  such  a  defense. 
The  learned  counsel  for  the  plaintiff  in  error, 
in  their  very  able  brief,  contend  that,  since 
the  holder  of  a  negotiable  note  is  presumed 
to  be  the  bona  fide  owner  thereof  and  for  val- 
ue, and  that  a  prima  fade  case  was  admitted 
by  defendant  in  its  answer,  the  verdict  cannot 
be  sustained,  because  the  defendant  has  fail- 
ed to  negative  either  of  these  facts  neces- 
sary to  its  defense.  This,  of  course.  It  was 
incumbent  upon  defendant  to  do.  First  Na- 
tional Bank  of  Etowah  v.  Messer,  136  Ga. 
226,  71  S.  E.  148;  SplUer-Beall  Co.  v.  Hlrsch, 
18  Ga.  App.  450,  89  S.  £.  587  (3).  The  note 
sued  on  recited  on  Its  face  that  it  was  a  re- 
newal of  the  note  given  for  timber  on  lot  165 
in  the  Fourth  district  of  Irwin  county,  un- 
der contract  dated  August  13,  1906.  This  re- 
cital is  sufficient  to  carry  with  it  such  no- 
tice as  to  charge  a  purchaser  with  knowl- 
edge of  the  contract  to  which  reference  is 
made.  Montgomery  v.  Hqnt,  93  Ga.  438,  21 
B.  E.  69 ;  Adams  T.  Hatfield,  17  Ga.  App.  680, 
87  -S.  B.  1099 ;  Davis  v.  Brown,  94  V.  S.  423, 
24  Lb  Ed.  204;  Wood  v.  Rldgevllle  College, 
114  Ind.  320,  16  N.  B.  619;  7  Cyc.  956  IX; 
McNamara  v.  Gorgett,  68  Midi.  454,  36  N.  W. 
218,  13  Am.  St.  Rep.  355;  Sutton  v.  Beck>- 
wlth,  68  Mich.  303,  36  N.  W.  79,  13  Am.  St 
Rep.  344;  McCleUand  ▼.  Norfolk  Railroad 
Co.,  110  N.  Y.  469,  18  N.  E.  237,  1  U  R.  A. 
299,  6  Am.  St.  Rep.  397;  McClure  v.  Oxford, 
94  U.  S.  429,  24  L.  Ed.  129;  WUUams  T. 
Moody,  95  Ga.  8,  22  S.  E.  30. 

Despite  this  being  true,  however,  it  Is  a 
well-recognized  principle  of  law  that  knowl- 
edge by  the  purchaser  of  a  negotiable  instru- 
ment as  to  what  constitutes  the  consideration 
thereof,  even  though  such  be  recited  in  the 
face  of  the  note  itself,  does  not  deprive  the 
holder  of  his  rights  as  a  bona  fide  purchaser, 
unless  he  had  also  what  amounts  to  notice 
that  such  consideration  had  failed.  SpiUer- 
Beall  Co.  v.  Hlrsch,  18  Ga.  App.  460,  89  8. 
EL  587;  Bank  v.  Barrett,  38  Ga  126,  96  Am. 
Dec.  384;  Post  v.  A.  &  W.  R.  Co.,  99  Ga.  232, 
26  S.  B,  406;   Citizens'  Bank  t.  Greene,  12 
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Oa.  App.  49,  76  S.  B.  795;  Simmons  T.  CJonn- 
dl,  5  Oa.  App.  386,  63  S.  IL  238;  Brooks  t. 
Floyd,  12  Ga.  App.  530,  77  8.  E.  877;  Hod- 
son  T.  Best,  104  Ga.  131, 30  S.  B.  688 ;  Stubbs 
V.  Bank,  12  Ga.  App.  539,  77  8.  Bi  893:  Mc- 
Millan V.  Bank,  13  Ga.  App.  23,  78  S.  Bw  734; 
Morrison  v.  Hart,  122  Ga.  660,  60  8.  B.  471; 
McManus  y.  Cash  Co.,  143  Ga.  623,  85  8.  E. 
858.  Section  4291  of  the  CKtU  C!ode  of  1910 
declares  that: 

"Any  drcumstances  which  would  place  a  pru- 
dent man  upon  bia  guard,  In  purchasintr  nego- 
tiable paper,  shall  be  sufficient  to  constitute  no- 
tice to  a  purchaser  of  such  paper  before  it  is 
due." 

It  was  held  by  this  court  In  Park  v.  Bux- 
ton, 10  Ga.  App.  356,  73  8.  B.  657,  that: 

"The  character  and  sufficiency  of  the  circum- 
stances in  a  particular  case,  which  should  place 
a  prudent  man  on  his  guard,  are  to  be  deter- 
mined as  questions  of  fact  bv  the  jury,  and  not 
by  the  Judge  as  questions  oi  law." 

In  addition  to  what  has  been  outlined  In 
the  statement  of  facts  preceding  this  opinion, 
It  was  shown  that  J.  C.  Turner  was  the  pres- 
ident both  of  the  Taylor-Cook  Cypress  Com- 
pany, the  payee  of  the  note,  and  of  the  J.  C. 
Turner  Lumber  Company,  the  plaintiff,  and 
that  as  president  of  the  former  company  he 
signed  the  deed  we  have  heretofore  discussed 
for  the  sale  of  the  timber  involved  in  the 
suit,  that  the  treasurer  of  the  Cypress  Com- 
pany was  the  vice  president  of  the  Turner 
Company,  and  that  J.  C.  Turner  was  the 
principal  stockholder  in  each  of  the  corpora- 
tions. It  was  also  shown  that  the  Turner 
Company  held  a  trust  mortgage  given  by  the 
Cypress  Company  on  its  property,  including 
the  timber  conveyed  to  defendant,  to  secure 
a  debt  of  $100,000,  and  that  J.  C.  Turner,  as 
president  of  the  plaintiff  company,  procured 
the  release  of  this  Hen  on  the  said  property, 
in  favor  of  the  defendant.  In  order  to  effect 
the  sale,  and  that  it  was  In  consideration  of 
this  release  that  the  note  was  assigned  to 
plaintiff.  While  we  think  the  consideration 
of  the  note  sued  on  was  the  sale  of  the  tim- 
ber, and  not,  properly  speaking,  the  release 
of  the  mortgage  by  the  Turner  Cornxuny, 
still  we  think  all  the  facts  and  circumstances 
we  have  enumerated  could  be  properly  con- 
sidered by  the  Jury  In  determining  whether 
there  were  circumstances  which  should  have 
reasonably  put  the  plaintiff  company  on  no- 
tice in  the  purchase  of  the  note.  If  it  could 
be  properly  said  that  the  consideration  for 
the  note  had  been  acttully  furnished  by  the 
plaintiff,  that  fact  of  itself  would  be  suffi- 
cient to  take  from  it  the  status  of  a  bona  fide 
holder.  Bmpire  Ins.  Co.  v.  Avery,  3  Ga.  App. 
07,  59  S.  E.  324.  Thus  It  was  that  the  idain- 
tiff,  under  the  foregoing  circumstances,  came 
Into  possession  of  the  note  for  the  stated  pur- 
chase price  of  certain  timber,  under  contract 
of  sale,  which  included  a  warranty  of  title, 
as  we  have  construed  that  instrument,  and  it 
is  seen  that,  under  the  amended  agreement 
relating  to  the  sale,  doubt  was  expressed  as 


to  the  title  to  the  timber,  and  an  arrange- 
ment was  made  whereby  the  title  mlgjit  be 
tested  as  qieedlly  as  possible. 

In  view  of  all  these  circumstances,  taken 
together,  we  think  it  was  properly  a  ques- 
tion for  the  Jury,  under  the  evidence,  to  de- 
termine whether  the  purchase'  was  bona  fide, 
or  whether  there  was  enough  to  have  placed 
the  plaintiff  company  on  Its  guard  before  be- 
coming the  owner  of  the  paper. 

Judgment  afOrmed. 

BBOYLDS,  P.  J.,  and  BLOODWOBTH,  J, 
concur, 

(20   Oa.    App.   no) 
CITY  COUNCIL  OF  CITY  OF  AUGUSTA  t. 

JACKSON.    (No.  7958.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  3.  19170 

(Byllabui  by  the  Court.) 

1.  Mttkioipal  Cobpobationb  «=>662,  775— 
Streets  —  Obstruction  — '  "NuiaAWCK"  — 
LiABiurr  OF  City. 

"The  primary   purpose  of  .a  street   is   for 

fiasaage  and  travel,  and  any  una'nthorized  and  il- 
egal  obstruction  of  its  free  use  comes  within  the 
definition  of  a  "nuisance";  and  such  obstruction 
as  would  leave  the  street  or  way  in  an  unsafe 
condition,  or  impair  its  use  in  an  unreasonable 
manner  or  for  an  unreasonable  time,  woald 
render  the  city  liable  for  any  damage  resulting 
therefrom."  Simon  v.  AtlanU,  67  Ga.  618,  44 
Am.  Rep.  739(1);  Robins  v.  McGehee,  127  Ga. 
431(2),  56  8.  E.  461. 

[Ed.  Note.— For  other  dcflnitions,  see  Words 
and  Phrases,  Blmt  and  Second  Beries,  Nuisance.] 

2.  MuNicrPAi.  CoBPOBATiONB  •=3680,  6Sm.)-~ 
Streets— FowEB  or  Muhioipautt. 

"Witliout  express  legislative  authority,  a 
municipality  cannot  p;rant  to  any  person  the 
right  to  erect  or  maintain  a  structure  or  ob- 
struction  in  a  public  street."  Giv.  Code  1910.  | 
894. 

3.  Municipal  Cobpobations  «=>680,  681^)— 
Stbeets— Obsteuction. 

In  the  charter  of  the  city  of  Augusta  there 
is  nothing  that  permits  the  city  authorities  to 
grant  the  use  of  its  streets  for  the  operation  of 
an  enterprise  of  the  nature   indicated  by   the 

{>Iaintiff's  petition.  Elepecially  are  they  power- 
ess  to  grant  to  a  carnival  association  the  right 
to  erect  in  a  public  street  and  maintain  during 
the  period  of  a  week's  carnival  a  shooting  gal- 
lery, which  is  to  be  operated  for  the  amusement 
of  the  public  and  for  profit  to  the  owners,  and 
in  wbidi  revelers  at  the  carnival  are  permitted 
to  discharge  deadly  firearms,  thereby  endanger- 
ing penions  lawfully  upon  and  using  other 
streets,  or  other  parts  of  such  obstructed  street. 
City  Council  of  Augusta  v.  Reynolds,  122  Ga.. 
754(2).  50  S.  E.  998,  69  L.  R.  A.  564,  106  Am. 
St.  Rep.  147. 

4.  Municipal  Cobpobations  «s>790  — 
Stbeetb— KNOwutnoK. 

Where  it  is  shown  that  a  city,  throueh  its 
officers  who  are  charged  with  the  supervision  of 
its  public  streets,  undertook  without  authority 
of  law  to  grant  the  right  to  maintain  a  nuisance 
therein,  It  is  not  necessary  to  show  that  the  city 
bad  notice  of  the  condition  of  the  street  during 
any  of  the  time  that  the  nuisance  was  in  opera- 
tion; but  such  condition  will  be  held  to  have 
been  brought  al>out  by  the  cit7  itself,  and  the 
city  Is  therefore  charged  with  knowledge  of  the 
exact  condition  thus  produced.  Mayor,  etc.,  of 
Savannah  v.  Donnelly,  71  Ga.  258;  City  Coun- 
cU  of  Augusta  V.  Cone,  91  Ga.  714,  17  8.  B. 


«=9For  o'tber  eaus  ■«•  mm*  topic  and  KBT-NUMBBR  la  all  K*7-Namb<r«l  Digest*  and  ladwMS 


Digitized  by 


\^oogle 


Ga.) 


crrr  oounctl  of  city  op  augusta  t.  jacksok 


30& 


1005;  Rome  t.  DstIb;  9  Oa.  Appi  62,  70  S.  B. 
594;  Little  t.  City  of  Madison,  42  Wis.  643,  24 
Am.  Rep.  345. 

6.  Municipal  Cobpobattokb  9=3762(3)  — 
Stbbiets— Injuries. 
Where,  in  violation  of  tlie  positive  duty  of 
a  mnnicipaUty  to  Iceep  its  streets  in  a  reason- 
ably safe  condition  for  travel,  its  officers  license 
or  permit  the  use  of  a  public  street  in  such 
manner  as  to  constitnte  a  dangerous  nuisance, 
and  injury  results  to  one  of  the  public  passing 
along  the  street,  liability  cannot  ne  avoided  by 
the  municipality  on  the  grounds  that  the  licens- 
ing or  allowance  of  such  use  of  tho  street  was 
illegal  or  ultra  vires. 

6.  Pktition— Catjsk  or  Action. 

The  petition  sets  forth  a  canse  of  actioD,  and 
the  defendant's  special  demurrer  ia  without 
merit. 

Error  from  Cit7  Court  of  Iticlunond  Conn- 
ty;  J.  C.  O.  BIa<^,  Jr.,  Jndge. 

ActtoD  by  Sarali  Jacksoa  against  tlie  City 
Council  of  the  City  of  Augusta.  There  waa 
a  Judgment  for  plaintifT,  and  defendant 
brings  error.    Affirmed. 

C.  Heniy  Cohen,  of  Augosta,  for  plalntifl 
In  error.  T.  F.  Harrison,  of  Aogosta,  for 
defendant  In  error. 


LiXJKE,  3.  Sarah  Jackson  brought  an 
action,  against  the  dty  council  of  Augusta 
to  recover  damages  for  the  homicide  of  her 
son,  WilUe  Jackson.  In  her  petition  it  is 
alleged  that  the  defendant  granted  a  permit 
or  license  to  a  designated  fraternal  order  to 
maintain  and  operate  a  street  carnival  in 
certain  public  streets  of  the  dty  of  Augusta, 
under  which  permit  the  enterprise  occupied 
the  q?aoe  of  75  or  80  feet  in  one  of  the  prin- 
cipal streets,  and  from  20  to  80  feet  along 
the  side  of  another  street,  consisting,  in 
part,  of  nnmerous  tents,  shows,  and  exhlbi- 
tions,  in  front  of  which  were  stationed  men 
blowing  hwns  and  talking  through  mega- 
Idione»  to  attract  attention,  with  varioas 
other  stands,  bdoths,  and  structures,  a  Ferris 
wheel,  a  merry-go-roudd,  a  shooting  gallery, 
and  other  devices  for  the  amusemoit  of  the 
public  and  the  profit  of  the  owners ;  that  a 
abootlng  gallery  was  located  at  the  inter- 
section of  Broad  and  Center  streets,  occupy- 
ing a  portion  of  tioth  streets,  having  an  ob- 
struction at  one  end  to  prevent  bullets  from 
passing  throngh,  but  having  on  its  sides 
nothing  but  a  white  cloth  to  prevent  bullets 
from  being  dbot  or  deflected  through  the  sides 
and  injuring  persons  lawfully  upon  and  using 
oth«^  streets,  and  other  portions  of  Broad 
and  Omter  streets;  that  on  the  last  day  of 
the  carnival  the  deceased,  a  boy  thirteen 
years  of  age,,  was  walking  along  Center 
street,  when  suddenly,  without  warning  or 
fault  on  his  part,  he  was  shot  in  the  head 
by  a  rifle  bnUet  disdiarged  from  one  of  the 
rifles  oaed  in  connection  with  the  said  shoot- 
ing gallery,  the  bullet  bdng  deflected  from 
the  faulty  back  ebop  and  through  the  canvas 
aides  of  the  shooting  gallery,  inflicting  upon 


the  deceased  a  wound  from  which  he  died 
on  the  sixth  day  thereafter.  The  plaintifT 
not  only  avers  that  the  defendant  express- 
ly permitted  an  alleged  enterprise  to  be  put 
in  operation,  but  also  avers  that  the  defend- 
ant then  and  there  knew,  and  had  sufficient 
opportunity  to  put  it  <mi  notice,  as  to  the 
existence  of  such  dangerous  shooting  gallery. 
The  other  allegations  of  the  plaintiff's  peti- 
tion, dealing  with  the  earning  capadty  of 
the  deceased,  her  dependence  upon  him,  his 
contribution  to  her  support,  and  the  stat- 
utory notice  to  the  defendant  of  the  plaintiff's 
claim,  are  unimportant  here.  To  this  peti- 
tion the  defendant  demurred,  both  generally 
and  specially,  and,  upon  its  demurrer  being 
oyerruled,  It  excelled.  The  several  grounds 
of  special  demurrer  are  but  amplifications 
of  the  general  demurrer,  and  amount  to  the 
contention  that  the  dty  was  without  author- 
ity of  law  to  grant  the  alleged  permit  to 
obstruct  Its  streets,  that  such  act  on  its  part 
was  ultra  vires  and  void,  and  that,  for  these 
reasons,  "it  could  not  be  held  responsible 
because  a  carnival  company,  without  legal 
authority  from  said  dty,  occupied  said 
streets  and  maintained  a  shooting  gallery." 

[1-1]  1-6.  The  headnotes,  with  the  author- 
ities therein  dted,  suffldently  cover  every 
proposition  Involved  in  this  case,  except  as 
to  the  defense  of  ultra  vires;  and  that  de- 
fense, we  think,  has  no  application  to  a 
case  of  this  diaracter.  TMs  acti(»i  is  >' 
brought  to  recover  damages  resulting  from 
the  failure  of  the  dty  to  keep  its  streets  ■ 
in  a  reas<mably  safe  condlkon  for  passage 
and  traveL  It  is  not  based  upon  the  theory 
that  the  carnival  company  had  any  legal 
right  to  obstruct  any  of  the  public  streets 
in  question,  but  rather  ui)on  the  theory  that 
the  company  did  not  have  any  such  right 
This  case  is  not  a  proceeding  to  uphold  in 
any  way  the  unauthorized  contract  or  per^ 
mlt,  but  the  sole  legitimate  purpose  of  the 
allegation  that  the  city  granted  sucn  a  per- 
mit Is  to  diarge  the  defendant  with  knowl- 
edge of  the  unsafe  ocmdiUon  of  the  streets 
thus  permitted  to  be  caused  as  well  as  to 
exist.  In  other  words,  the  plaintiff's  peti- 
tion charges  a  double  wrong  on  the  part  of 
the  defendant  dty,  namely,  causing  a  pub- 
lic street  to  be  put  in  a  dangerous  condition, 
and  then  knowingly  permitting  it  to  remain 
in  such  condition.  It  charges  an  act  of  com- 
mission, as  well  as  an  omission,  each  of 
which  is  a  violation  of  that  duty  imposed 
by  law  upon  every  munldpallty  to  keep  its 
streets  in  a  reasonably  safe  condition  for 
passage  and  travel.  Two  wrongs  cannot 
make  a  right,  especially  as  against  a  person 
who  is  himself  without  fault;  nor  will  the 
defendant  be  heard  to  plead  one  of  its  wrongs 
as  a  defense  to  another. 

Judgment  affirmed. 

WADE,  C.  J.,  and  OEORGB,  J.,  concur. 


9For  otiMr 
9S&B.-20 
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(20    Oa.    App.-  «4S) 

CENTRAIi  OBOBOIA  POWER  CO.  T. 

WALKER.     (No.  8144i 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

July  26,  1917.) 

(Byllabut  by  th«  0<mrt.) 

Neouoxhce  <S=>33(1)—Tbespabsbbs— Ditties. 
The  plaintiff  was  a  trespasser  upon  tlie 
premises  of  the  defendant.  The  duty  to  a  tres- 
passer does  not  arise  out  of  any  relationship  be- 
tween the  parties.  There  is  no  rightful  relation- 
ship. It  arises  only  with  Icnowledge  of  the 
perilous  position  of  the  trespasser.  The  duty  is, 
therefore,  not  to  anticipate,  but  to  refrain  from 
wanton  or  willful  injury  to  the  trespasser  after 
knowledge  of,  bis  peril.  The  failure  to  exercise 
ordinary  care  and  diligence  is  in  many  instances 
the  equivalent  of  wantonness  and  willfulness, 
hut,  manifestly,  only  after  the  perilous  position 
of  the  trespasser  is  known.  Under  the  undisput- 
ed evidence,  the  plaintiff  was  not  entitled  to  re- 
cover, and  the  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial. 

Error  from  Superior  Court,  Spalding  Coun- 
ty,   W.  B.  H.  Searcy,  Jr.,  Judge. 

Action  by  P.  H.  Walker  against  the  Cen- 
tral Georgia  Power  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

Harris,  Harris  A  Witman  and  Hatcher  & 
Smith,  all  of  Maoon,  and  W.  H.  Connor,  of 
OrUDn,  for  plaintiff  In  error.  J.  W.  Wise, 
of  FayettevlUe,  Wm.  H.  Beck,  of  Griffin,  and 
E.  J.  Reagan,  of  McDonougb,  for  defendant 
in  error. 

GEORGE,  J.  The  plaintiff  sued  for  per- 
sonal Injuries,  ^nd  recovered  a  verdict  for 
$15,000,  which  was  set  aside  by  the  Supreme 
Court.  Central  Georgia  Power  Co.  v.  Walk- 
er, 144  Ga.  124,  86  S.  E.  319.  The  material 
and  controlling  facts  In  the  present  record 
fully  appear  In  the  opinion  of  the  Suprone 
Conrt,  and  It  Is  unnecessary  to  repeat  them 
here.  The  second  trial  of  the  case  resulted 
in  a  verdict  for  the  plaintiff  In  the  sum  of 
$10,000,  and  the  case  Is  again  up  for  review. 

The  evidence  In  the  present  record  is,  in 
all  substantial  and  material  respects,  the 
same  as  that  introduced  upon  the  former 
trial,  passed  on  by  the  Supreme  Court,  and 
quoted  in  its  opinion.  The  Supreme  Court 
in  this  case  and  on  the  same  facts  ruled  that 
the  plaintiff  was  a  volunteer,  or  trespasser, 
upon  that  part  of  the  premises  of  the  de- 
fendant company  where  he  received  his  In- 
juries. In  the  opinion  (144  Oa.  129,  86  S. 
B.  321)  it  is  said: 

"From  this  statement  of  his  [the  plaintifTs] 
own  evidence,  it  is  manifest  that  he  went  into 
the  upper  story  of  this  substation  for  purposes 
in  no  way  connected  with  the  business  which 
brought  him  upon  the  premises;  and  if  he  went 
into  this  upper  story  on  the  invitation  or  by 
permission  of  the  company's  agent,  that  invita- 
tion or  permission  was  clearly  without  the  scope 
of  the  agent's  duties:  and  going  there  under 
these  circumstances,  the  plaintiff  was  not  an 
invitee  of  the  defendant  corporation,  but  was 
a  volunteer  or  intruder,  who  bad  laid  aside, 
for  the  time  being,  the  business  which  he  claims 


to  have  had  In  hand  when  he  went  upon  tlie 
premises,  and  was  indulging  the  gratification  of 
his  curiosity." 

From  whidt  It  necessarily  follows  that  the 
plaintiff  was  a  trespasser.  Being  a  tres- 
passer, the  defendant  was  under  no  duty 
except,  as  has  been  oftm  said  by  the  Su- 
preme Court,  not  to  injure  him  wantonly 
and  willfully  after  knowledge  of  his  perlL 
In  the  present  record  It  Is  undisputed  that 
the  plaintiff.  In  going  Into  the  high-tension 
gallery,  was  perfectly  safe  as  long  as  he  re- 
mained in  the  passageway.  This  high-ten- 
sion g^allery  was  in  the  upper  story  of  the 
defendant's  substation.  The  plaintiff  was 
In  absolutely  no  peril,  until  be  left  the  pas- 
sageway in  the  high-tension  gallery,  and 
went  In  betweoi  the  oil  tank  switches,  and 
commenced  to  wander  about  among  the  wires 
and  electrical  apparatus  of  the  defendant. 
Even  at  this  stage  he  was  in  no  position  of 
peril,  and  the  danger  did  not  arise  until  be 
raised  his  hand  above  his  head  and  placed 
his  hand  in  close  proximity  to  the  insulator 
cap  on  one  of  the  oil  tanks  of  the  defend- 
ant Miller,  the  only  representative  or  agent 
at  or  In  charge  of  the  substation,  was  stlU 
below  on  the  first  floor  of  the  building.  He 
did  not  know  that  the  plaintiff  had  stepped 
outside  of  the  passageway  In  the  high-ten- 
sion  gallery  above.  He  certainly  did  not 
know  that  the  plaintiff  had  brought  any 
part  of  his  person  In  close  and  dangerous 
proximity  to  the  insulator  cap. 

The  second  trial  of  the  case  was  had  on 
the  pleadings  as  they  stood  when  the  case 
was  considered  by  the  Supreme  Court.  The 
pleadings  alleged  that  the  plaintiff  was  an 
invitee  or  licensee.  Without  amendment,  he 
sought  to  recover  upon  the  theory  that,  al- 
though he  was  a  mere  trespasser  on  the  de- 
fendant's premises,  his  Injury  was  wantonly 
and  willfully  Inflicted.  His  case  Isk  based 
upon  the  necessary  ai^d  essential  assumption 
that  the  agent.  Miller,  who  was  declared  by 
the  Supreme  Court  to  be  wanting  in  any 
authority  to  invite  or  permit  the  plaintiff  to 
enter  the  high-tension  gallery,  should  have 
warned  the  plaintiff  of  the  danger  of  going 
up  into  the  high-tension  gallery.  The  trial 
conrt  submitted  the  case  to  the  Jury  upon 
this  necessary  assumption.  If  there  was 
no  duty  upon  Miller,  or  the  defendant,  to 
warn  the  plaintiff  not  to  go  into  the  high- 
tension  gallery,  the  plaintiff  has  absolutely 
nothing  upon  which  to  stand.  The  plain  an- 
swer to  this  assumption  is  that,  betweot 
the  defendant  and  the  plaintiff,  considering 
the  latter  as  a  trespasser,  there  was  no  rela- 
tion which  per  se  gave  rise  to  any  duty. 
The  duty  to  a  trespasser  does  not  flow  from 
the  relation;  none  exists,  except  a  wrong- 
ful relation.  It  can  arise  only  with  the 
peril  to  the  trespasser.  Until  the  peril  arises, 
and  imtll  the  defendant  knows  of  the  peril 
to  the  trespasser,  there  can  be  no  duty  to 
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warn  the  trespasser.  To  assume  sncl^  a  duty 
Is  to  assume  the  prior  duty  to  tbluk  for  tbe 
plaintiff,  and  to  anticipate  tbat  he  may  put 
himself  in  a  position  of  peril.  Citation  of 
authority  Is  unnecessary,  but  we  call  atten- 
tion to  the  following  cases:  a  &  W.  0.  B. 
Co.  ▼.  Johnson,  1  Oa.  App.  441,  443,  57  S. 
B.  1064;  Mandevllle  Mills  t.  Dale,  2  6a. 
App.  607,  58  S.  B.  1060;  Underwood  v. 
W.  &  A.  B.  R.  Co.,  106  Oa.  48,  31  S.  K. 
123;  N.,  O.  &  St  U  Ry.  v.  Priest.  117  Ga. 
707,  45  S.  E.  85;  Southern  Ry.  Go.  v.  Chat- 
man,  124  Ga.  1026,  53  S.  E.  692,  6  L.  R.  A. 
(N.  S.)  283,  4  Ann.  Oas.  675  (2). 

The  decision  of  the  Supreme  Court  in  this 
case  is  necessarily  dedsive  of  tbe  case.  The 
court  did  not  In  Its  decision  assume  (and 
properly)  that  the  plaintiff  would  be  unable 
on  a  second  trial  to  show  facts  and  circum- 
stances from  whldi  It  might  be  inferred  that 
he  was,  as  he  alleged  himself  to  be,  a  li- 
censee or  Invitee  upon  the  defendant's  prem- 
ises. .The  frightfulness  of  the  injury  to  the 
plaintiff  has  caused  us  to  halt  and  hesitate, 
but  the  logic  of  the  facts,  and  the  well- 
established  principles  of  law  applicable 
thereto,  compel  this  conclusion.  The  case 
might  be  reversed  and  sent  back  for  a  new 
trial  upon  one  or  more  of  the  many  assign- 
ments of  error  contained  In  the  motion,  but 
this  would  be  futile.  Upon  two  trials  the 
facts  have  been  fully  developed,  and  if  In  tbe 
first  trial  the  plaintiff  was  a  trespasser,  he 
remains  a  trespasser  under  the  undisputed 
facta  of  the  present  record.  The  court  there- 
fore erred  in  overruling  the  motion  for  a 
new  trial. 

Judgment  reversed. 

WADHS,  C.  J.,  and  LUKB,  J.,  concnr. 


(20    Ga.    App.    339) 

MANGET-BRANNON  CO.  v.  WHITB 

CROWN  FRUIT  JAB  CO. 

(No.  8136.) 

(Court  of  Appeals  of  Georgia,  Divlaion  No.  2. 
June  18,  1917.) 

(SyllabuM  j^y  tite  0<mrt.) 

New  Tbiai.  «3>58— Tbial  «ss>331— Vebdict— 
Cebtaintt. 
While  the  presumptions  are  In  favor  of  the 
validity  of  verdicts,  and  tbey  are  to  have  a 
reasonable  intendment,  bo  as  not  to  be  avoided 
save  from  necessity,  and  while  in  any  case  the 
test  of  certainty  is  whether  the  verdict  can  be 
made  certain  by  what  it  contains  or  by  the  rec- 
ord, still  the  judgment  entered  thereon  must 
follow  the  true  meaning  and  intent  of  the  find- 
ing; and  where  tbe  Judgment  fails  to  do  this, 
and  it  is  not  possible  to  frame  a  judgment 
both  in  accordance  with  the  true  intent  of  tbe 
verdict  and  with  the  Issues  made  by  the  plead- 
ings, the  verdict  must  be  set  aside  and  a  new 
trial  ordered. 

Error  from  Superior  Court,  Coweta  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  the  White  Crown  Fruit  Jar  Com- 
pany against  the  Manget-Brannon  Company. 


Judgment  for  plaintiff,  and[  defendant  brings 
error.    Reversed. 

The  White  Crown  Fruit  Jar  Company 
brought  suit  against  the  Manget-Brannon 
Company  for  tbe  purchase  price  of  certain 
articles  alleged  to  have  been  sold  and  de- 
livered to  the  defendant  under  a  contract  a 
copy  of  which  was  attached  to  tbe  petition. 
The  defendant  answered,  denying  liability,  . 
pleading  false  representations,  fraud,  and 
failure  of  consideration,  and  asked  a  re- 
scission of  the  contract,  and  pleaded  tender, 
setting  up  that,  immediately  after  it  discov- 
ered the  alleged  fraud  In  the  procurement  of 
the  contract.  It  made  continuing  tender  to  the 
plaintiff  of  the  sum  of  $224.50,  as  represent- 
ing the  contract  price  of  that  part  oil  the 
purchased  articles  which  had  already  been 
disposed  of,  and  like  tender  of  the  articles 
remaining  on  hand  and  undisposed  of,  to  wit: 
lia  gross  of  caps,  and  3  gross  of  gaskets. 
Tbe  jury  returned  a  verdict  as  follows: 

"We,  the  jury,  find  for  the  plaintiff  $284.60, 
and  that  the  defendant  company  ship  back  to 
plaintiff  90  ^ross  White  Crown  jar  caps  com- 
plete, prepaying  freight  on  same,  and  in  default 
thereof  to  pay  contract  price  for  same,  and  that 
plaintiff  pay  cost  of  suit." 

After  tbe  jury  had  dispersed,  but  during 
the  term  of  court  at  which  the  verdict  was 
rendered,  tbe  plaintiff  filed  a  motion  to  be 
allowed  to  enter  up  Judgment  thereon  for 
$532,  this  sum  representing  the  amount  of 
money  found  against  tbe  defendant  by  tbe 
verdict,  together  with  the  contract  price  of 
the  90  gross  of  caps  as  shown  by  the  con- 
tract sued  on.  The  court  granted  this  mo- 
tion, and  Judgment  was  entered  accordingly ; 
and  the  defendant  excepted. 

The  plaintiff  contended  that,  since  tbe  jury 
found  for  it  a  money  verdict  for  an  amount 
exceeding  that  of  tbe  tender  pleaded  by  the 
defendant,  that  part  of  tbe  verdict  which  pro- 
vides that  tbe  plaintiff  shall  pay  tbe  costs  of 
suit  Is  surplusage  and  should  have  been 
stricken,  as  the  law  determines  the  party 
against  whom  costs  shall)  be  taxed,  and  it 
is  not  within  tbe  province  of  the  jury,  in  such 
a  case,  to  assess  costs  against  the  prevailing 
party.  It  was  further  contended  tbat  tbe  ver- 
dict as  rendered,  under  tbe  Issues  made  by  tbe 
pleadings,  amounted  to  a  finding  that  tbe  de- 
fendant was  liable  for  the  contract  price  of 
the  goods  set  out  In  the  order  of  purchase 
sued  on,  and  that  the  only  possible  legal  ver- 
dict that  could  have  been  rendered  under 
tbe  Issues  submitted  was  either  oae  in  be- 
half of  tbe  plaintiff,  for  tbe  contract  price 
of  tbe  goods  sold,  or  one  In  favor  of  the  de- 
fendant, based  on  a  rescission  of  the  contract 
and  the  tender  pleaded.  The  plaintiff  con- 
tended that  the  legal  meaning  of  tbe  verdict, 
as  related  to  the  issues  made  by  the  pleads- 
Ings,  Is  that  the  plaintiff  shall  recover  $284-50 
and  the  further  sum  of  $247.50,  the  latter 
amount  being  the  contract  price  of  90  gross 
of  White  Crown  jar  caps,  which  latter  sum 
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the  defendant  might  discharge  by  shipping 
back  to  the  plaintiff,  freight  prepaid,  the 
articles  named ;  and  that  so  much  of  the  ver- 
dict as  finds  that  the  plaintiff  shall  recover 
I284JS0,  and  that  the  defendant  is  liable  for 
the  contract  price  of  the  90  gross  of  caps, 
is  legal,  as  being  in  accordance  with  the  issues 
made  by  the  pleadings ;  but  that  so  much  of 
the  verdict  as  provides  that  the  defendant 
can  .discharge  its  liability  for  the  contract 
price  of  the  90  gross  of  caps  by  returning 
them  is  surplusage,  since  the  jury  found 
against  the  tender  set  up  by  the  defendant 
On  the  other  hand,  it  was  contended  by  the 
defendant  that  the  Jury  by  their  verdict 
meant  to  sustain  that  ptirt  of  the  tender  in 
which  the  defendant  prt^osed  to  deliver  back 
the  articles  remaining  unsold,  land  that, 
whether  the  verdict  was  legal  or  Illegal,  under 
the  Issues  made,  this  was  the  only  instruc- 
tion that  could  be  given  to  it,  and  ttiat.  If 
the  verdict  did  not  cover  the  Issues  made 
by  the  pleadings,  the  court  was  powerless, 
after  the  Jury  had  dispersed,  to  do  anything 
other  than  set  it  aside;  that  what  the  court 
did  amounted  in  effect  to  amending  the  ver- 
dict, and  the  court  had  no  authority  to  amend 
it- 

W.  a  Wright  and  W.  G,  Post,  both  of  New- 
man, for  plaintiff  In  error,  cited:  McCrary 
v.  Gano,  115  Ga.  295,  41  S.  B,  580;  Smith  v. 
Pilcher,  130  Ga.  350,  60  S.  B.  1000. 

Hall  ft  Jones,  of  Newman,  for  defendant 
in  error:  The  construction  of  verdicts  Is  a 
matter  for  the  court.    Thompson  v.  Turner, 

69  Ga.  219.  A  verdict  Is  certain  which  can 
be  made  certain  by  what  itself  contains  and 
by  the  record.  Giles  v.  Spinks,  64  Ga.  205 
(3) ;  Jackson  v.  Jackson,  47  Ga.  99  (1) ;  Har- 
vey V.  Head,  68  Ga.  247  (1);  Steed  r.  Cruise, 

70  Ga.  169  (9a);  Central  of  Ga.  Ry.  Co.  v. 
Mote,  131  Ga.  166,  62  S.  E.  164  (2);  Tel- 
fair County  V.  Clements,  1  Ga.  App.  437,  67 
S.  E.  1059  (2);  Smith  v.  Hlghtower,  3  Ga. 
App.  197-199,  69  S.  E.  593  (4);  Tifton  Ry. 
Co.  V.  Butler,  4  Ga.  Aj^.  191,  60  S.  E.  1087 
(2a,  b) ;  Geer  v.  Thompson,  4  Ga.  App.  756, 
62  S.  E.  600  (3);  Harper  v.  Vlckers,  7  Ga. 
App.  373,  374,  66  S.  E.  990;  Monk-Sloan  Sup- 
ply Co.  V.  Quitman  Oil  Co.,  10  Ga.  App.  390, 
73  S.  B.  622;  Davis  v.  Preston,  12  Ga.  App. 
65,  76  S.  B.  766  (2).  Verdicts  should  receive 
a  reasonable  construction,  and  are  not  to  be 
avoided  unless  from  necessity.  Ovil  Code 
1910,  I  6927.  The  test  of  sufficiency  of  a  ver 
diet  is  whether  it  is  so  certain  that  the  court 
can  give  a  legal  Judgment  upon  it.  Seifert 
V.  Holt,  82  Ga.  757,  9  S.  E.  843  (2) ;  Atlantic 
Sc  Birmingham  Ry.  Co.  v.  Brown,  129  Ga.  622, 
59  S.  B.  278  (4) ;  Cothran  v.  Donaldson,  49 
Ga.  458  (2);  WUllams  v.  Brown,  67  Ga.  304 
(4);  Mayor  of  Macon  v.  Harris,  75  Ga.  762 
(10);  Hardin  v.  Johnston,  58  Ga.  522  (1); 
29  Am.  ft  Eng.  Enc.  of  Law,  1025.  Where  a 
Jury  attempts  to  award  costs,  that  part  of  the 
verdict  will  be  rejected  as  surplusage  and 


will  not  affect  the  other  part  Southern  Ry. 
Co.  V.  OUver,  1  Ga.  App.  734,  58  S.  E.  244 
(6) ;  Hudson  v.  Hawkins,  79  Ga.  274,  4  S.  E. 
682  (4) ;  North  ft  South  Street  R.  Co.  v.  Cray- 
ton,  86  Ga.  499,  12  S.  E.  877;  Southern  Ex- 
press Co.  V.  Maddox,  8  Ga.  App.  223,  59  S. 
B.  821  (2) ;  22  Enc.  PI.  ft  Pr.  862  et  seq. ;  38 
Cya  1877,  1878,  1884,  1885,  1890,  1896.  The 
Jury  found  against  the  tender  as  pleaded  by 
the  defendant  A  tender  of  less  ttian  is  due 
is  no  tender.  Hiller  y.  Howell,  74  Ga.  174; 
Smith  V.  Pilcher,  ISO  Ga.  365,  60  S.  E.  1000. 

JENKINS,  3.  (after  stating  the  tacts  as 
above).  If  the  Jury  had  simply  found  for  the 
defendant  under  the  pleadings,  the  effect  of 
the  verdict  would  have  been  a  rescission  of 
the  contract  and  under  it  a  Judgment  .would 
have  been  entered  accordingly,  with  recovery 
for  the  plaintiff  in  the  amount  of  the  tender 
and  of  the  articles  so  offered  to  be  returned. 
The  gist  of  the  tender  as  pleaded  was  the 
offered  return  of  the  unused  portion  of  the 
articles  received,  together  with  the  equivalent 
in  value  of  such  as  had  been  disposed  of  pri- 
or to  the  ascertainment  of  the  alleged  fraud. 
It  appears  to  us  that  the  Jury  manifestly  un- 
dertook to  find  in  favor  of  the  rescission  ask- 
ed and  for  the  tender  pleaded,  except  that  it 
appears  to  have  found  that  the  amount  of 
money  tendered  did  not  represent  the  contract 
price  of  all  the  articles  disposed  of,  and  that 
consequently  a  corresponding  portion  of  the 
articles  embraced  in  the  tender  were  not  sub- 
ject thereto.  But  while  the  verdict  appears 
to  have  been  In  favor  of  the  resclasicHi,  and 
attempted  to  enforce  the  tender  as  in  sub- 
stance made,  still  the  finding  cannot  be  said 
even  in  substance  to  have  covered  the  issues 
made  by  the  pleadings.  There  are  fatal  de- 
ficiencies and  discrepancies  between  It  and 
the  pleadings,  and  this  court  Is  of  the  opinion 
that  the  verdict  rendered  should  therefore  be 
set  aside,  in  order  that  a  flpding  either  for 
the  plaintiff  or  for  the  defendant,  upon  the 
issues  made,  may  be  had.  Civil  Code  1910, 
i  6924. 

While  it  is  true,  as  contended  by  the  de- 
fendant in  error,  that  the  presumptions  are 
in  favor  of  the  validity  of  verdicts,  which 
must  be  given  a  reasonable  intendment  and 
sustained  whenever  it  is  possible  to  do  so, 
applying  for  such  purpose  the  maxim  which 
holds  that  to  be  certain  which  can  be  made 
certain,  still  in  doing  so  expression  must  be 
given  to  the  true  meaning  and  intent  of  the 
finding.  Southern  Ry.  Co.  v.  Oliver,  1  Ga. 
App.  734,  58  S.  B.  244  (5).  In  our  ophilon  the 
Judgment  entered  in  this  case  is  not  in  ac- 
cordance with  the  true  intent  of  the  verdict; 
and,  since  it  likewise  fails  to  conform  to  the 
substance  of  the  defense  pleaded,  it  should 
be  set  aside,  and  a  new  trial  ordered. 

Judgment  reversed. 

BROTLES,  P.  J,  and  BLOODWOBTH,  J, 
concur. 


Digitized  by 


Google 


Ga.) 


PHILLIPS  V.  CENTRAL  OF  GEORGIA  RY.  CO. 


809 


(■:»   Ga.    App.    688) 

PHILLIPS  V.  CENTRAL  OF  GEORGIA  RY. 

CO.     (No.  8442.) 

(Court  of  Appeals  of  Georgia,  Divirion  No.  1. 

July  26,  1917.) 

(ByUdbv  by  the  Court.) 

1.  LnoTATion  or  Actions  '4=s>130(6)  —  Ba- 

NRWAI.. 

Where  a  suit,  troDght  within  the  time  pre- 
scribed by  the  statute  of  limitation,  in  a  court 
having  jurisdiction  of  the  anbject-matter,  ia  dis- 
missed solely  for  want  of  jurisdiction  of  the  per- 
son, it  may  be  renewed  within  six  months^  under 
the  provisions  of  section  4381  of  the  Civil  Code 
of  1010,  which  shonld  be  construed  liberaUy,  so 
as  to  allow  renewal  where  the  suit  is  disposed  of 
on  any  ground  not  affecting  its  merits. 

2.  BlASTZR  AND   SKBVANT   «=925S^— iNJXTSIliS 

TO  Sebvant— Actions— Limitation. 
Where  a  suit  against  a  railroad  company, 
for  injuries  alleged  to  have  been  caused  by  its 
negligence  while  both  the  plaintiff  and  the  de- 
fendant were  engaged  in  mterstate  commerce, 
was  brought  within  two  years  from  the  (^te-  of 
the  infliction  of  the  injuries,  and  was  dismissed 
because  the  court  had  no  jurisdiction  over  the 
defendant,  and  within  six  months  after  the  dis- 
missal the  action  was  renewed  in  a  court  which 
had  jurisdiction  both  of  the  subject-matter  and 
of  the  person,  and  by  amendment  all  reference 
to  interstate  commerce  and  the  resulting  liability 
of  the  defendant  under  the  federal  Employers' 
Liability  Act  CAct  April  22,  1908,  a  149,  8  6, 
35  Stat  66  [U.  S.  Comp.  St.  1910,  |  8662]),  was 
stricken  from  the  renewal  suit,  so  that  a  suit 
for  damages  incurred  while  the  plaintiff  was  en- 
gaged in  intrastate  commerce  alone  remained, 
the  court  erred  in  sustaining  a  demurrer  on  the 
ground  that  the  action  was  barred  by  the  fed- 
eral statute  of  limitations,  requiring  such  a  suit 
to  be  brought  within  two  years  from  the  time 
of  the  injury. 

Error  from  City  Court  of  Houston  Coun- 
ty;   A.  C.  BUcy,  Judge. 

Action  by  Frank  PhillTps  against  the  Cen- 
tral of  Georgia  Railway  Company.  There 
was  a  Judgment  for  defendant,  and  plaintlfr 
brings  error.    Reversed. 

Robt  Ifc  Bemer,  of  Macon,  for  plaintiff 
in  error.  Jordan  &  Lane,  of  Macon,  for  de- 
fendant in  error. 

WADE,  C.  J.  The  original  petition  in  this 
case  was  filed  in  the  dty  court  of  Savannah, 
and  the  plaintiff  therein  alleged  that  he  was 
injured  on  account  of  a  defective  appliance 
<Hi  the  locomotive  of  the  defendant  company 
while  he  was  engaged  in  operating  a  work 
train  of  the  defendant,  employed  for  the  pur- 
pose of  repairing  the  defendant's  track  "over 
whicli  cars  were  transported  between  the 
dty  of  Macon,  Ga.,  and  the  city  of  Birmlng- 
Ikam,  Ala.,  and  which  track  was  used  for 
both  intrastate  and  interstate  commerce." 
That  suit  was  dismissed  on  March  18,  1916, 
aqd  on  August  10,  1916,  the  action  was  re- 
commenced in  Houston  county,  in  a  court 
luiTlng  Jurisdiction  both  of  the  subject-mat- 
ter and  of  the  defendant,  by  a  petition  alleg- 
ing tbe  identical  facts  set  forth  in  the  orig- 
inal petition  brought  to  the  city  court  of 
Savannah,  including  tbe  allegation  that  the 
work  train  on  which  the  plaintiff  was  em- 


ployed "was  used  for  the  purpose  of  repair- 
ing the  track  of  the  defendant  over  which 
cars  were  transported  between  the  dty  of 
Macon,  Ga.,  and   the  city  of  Birmingham, 
Ala.,  and  which  track  was  used  for  both  in- 
trastate and  interstate  commerce."     A  de- 
murrer  was   interposed,    urging  the   objec- 
tion that  tbe  petition  showed  upon  its  face 
that  the  defendant  and  the  plaintiff  wer» 
t>oth  at  the  time  of  tbe  alleged  injury  en- 
gaged in  interstate  commerce,  and  ''that  tbe 
said  cause  of  action  was  not  filed  within  two 
years  from  tbe  date  tbe  cause  of  action  ac- 
crued, in  compliance  with  the  sixth  section 
of  the  act  of  Congress  irelatlng  to  common 
carriers  by  railroad  and  their  employes,  ap- 
proved April  22,  1908,  which  said  section  Is 
as  follows:    That  no  action  shall  be  main- 
tained under  this  act  unless  commenced  with- 
in two  years  from  the  day  the  cause  of  ac- 
tion    accrued.' "      The    plaintiff    thereup(n> 
amended  bis  petition,  by  making  it  appear 
ttiat  the  defendant's  track,  wbldi  be  was  en- 
gaged in  repairing,  was  one  over  which  cars 
were  operated  between  the  city  of  Macon, 
Ga.,  and  the  dty  of  Columbus,  Ga.,  and  by 
striking  out  tbe  allegation  that  it  was  used 
both  for  intrastate  and  interstate  commerce, 
and  inserting  In  lieu  thereof  the  allegation 
that  "tbe  plaintiff  was  engaged  La  intrastate 
commerce  at  tbe  time  of  his  injury."    The 
court  sustained  the  general  demurrer  to  tbe 
petition  as  amended,  and  dismissed  tbe  suit. 
[11  That  the  federal  Employers'  Liability 
Act  supersedes  all  state  laws  on  the  same 
subject  is  now  too  well  settled  to  require  d- 
tatlon  of  authority:  and  where  tbe  facts  al- 
leged in  a  petition  clearly  show  that  tbe 
plaintiff  was  injured  while  engaged  in  inter- 
state commerce,  tbe  case  will  proceed  in  ac- 
cordance with  the  rules  prescribed  by  tbe 
federal  courts,  and  tbe  plaintiff  will  be  en- 
titled to  all  the  privileges  accorded  him  un- 
der the   provisions  of  the  federal  statute. 
He  will,  for  instance,  if  the  injury  resulted 
from  defects  in  certain  appliances  covered 
by  the  statute,  be  safe  from  the  defense  of 
assumption   of   risks,   which  is   by   statute 
abrogated  as  to  certain  defects  in  track  and 
equipment    It  is  insisted  by  counsel  for  tbe 
defendant  that,  since  tbe  plaintiff  must  bring 
bis  action  under  tbe  federal  Employers'  Lia- 
bility Act  within  two  years  of  the  infliction 
of  tbe  injury  complained  of,  and  this  limita- 
tion is  not  affected  by  a  state  statute  provid- 
ing that  when  an  action  commenced  within 
the  period  of  limitation  is  dismissed,  or  Judg- 
ment rendered  against  the  plaintiff  upon  any 
ground  not  conclusive  of  his  right  of  action, 
he  may  bring  suit  thereafter  within  a  period 
fixed  by  the  state  statute  (Vaugbt  v.  Virginia 
&  S.  W.  R.  R.  Co.,  132  Term.  679,  179  S.  W. 
314;   Morrison  v.  B.  &  O.  R.  R.  Co.,  40  App. 
I>.  C.  391,  Ann.  Cas.  19140,  1026;  American 
R.  R.  Co.  V.  Coronas,  230  Fed.  645,  144  0. 
C.  A.  599,  L.  R.  A.  1916E,  1095;    Shannon  t. 
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Boston  ft  M.  R.  Co.,  77  N.  H.  349,  92  Aa 
167),  a  second  suit  for  damages  on  account 
of  the  Injtiry  alleged  In  the  first  soit  ti>  have 
been  inflicted  while  both  the  plaintifT  and 
the  defendant  were  engaged  in  interstate 
commerce  could  not  be  renewed  or  recom- 
menced more  than  two  years  after  the  date 
of  the  alleged  injury.  It  is  likewise  insist- 
ed that,  since  tlie  original  suit  sought  a  re- 
covery under  the  federal  statute,  the  plain- 
tiff could  not,  by  the  amendment  changing 
the  suit  from  one  which  sought  a  recovery 
for  an  injury  occurring  in  the  conduct  of  in- 
terstate commerce  to  one  resulting  while  the 
plaintiff  and  the  defendant  were  engaged  in 
Intrastate  commerce,  avoid  the  limitation  fix- 
ed by  the  federal  statute  as  to  actions  for 
injuries  arising  under  the  federal  Employers' 
Liability  Act.  It  is  insisted,  further,  that 
as  the  original  suit  was  brought  under  the 
federal  Employers'  Liability  Act,  the  suit  as 
amended  was  not  a  renewal  of  that  action, 
but  was  a  distinct  and  separate  action,  and 
therefore  was  not  protected  by  the  provisions 
of  Civ.  Code,  i  4381,  allowing  a  plaintiff  to 
recommence  his  suit  within  six  months  npon 
the  same  footing  as  to  limitation  with  the 
original  case. 

[2]  Conceding  that  the  original  suit  was 
clearly  a  suit  brought  under  the  federal  Em- 
ployers' Liaollity  Act,  and  that  the  allega- 
tions therein  could  only  be  thus  construed, 
and  that,  as  amended,  the  renewal  suit 
(brought  within  six  months  from  the  dismiss- 
al of  the  original  suit)  was  plainly  a  suit  to 
recover  damages  for  injuries  resulting  from 
the  operation  of  a  locomotive  engaged  in  in- 
trastate commerce^  it  is  obvious  that  in  both 
instances  the  cause  of  action  was  the  alleged 
injury  resulting  from  certain  defects  in  the 
machinery  or  appliances  connected  with  -or 
attached  to  the  locomotive.  In  other  words, 
irrespective  of  whether  the  original  suit  was 
based  on  the  federal  statute  and  the  renewal 
suit  as  amended  did  not  seek  a  recovery  un- 
der that  statute,  but  was  based  on  the  laws 
of  Georgia,  the  cause  of  action,  the  injury 
complained  of,  and  the  negligence  bringing 
It  about,  were  in  both  cases  identical.  City 
of  Columbus  V.  AngUn,  120  Ga.  785,  48  iS.  E. 
318 ;  Ellison  v.  Georgia  Railroad  Co.,  87  Ga. 
691,  13  S.  E.  809.  In  the  second  suit  as 
amended  the  plaintiff  sought  a  recovery  for 
the  same  injury,  on  account  of  the  same  neg- 
ligence, notwithstanding  certain  privileges 
flowing  to  him  under  the  federal  statute  were 
eliminated  by  the  form  of  the  action  as  final- 
ly amended.  The  "cause  of  action"  in  the 
original  petition  was  not  the  federal  statute, 
but  was  the  injury  therein  alleged;  and  so 
likewise,  the  cause  of  action  in  the  renewal 
suit  being  the  same  injury,  the  second  suit 
did  not  set  up  a  new,  distinct,  or  different 
cause  of  action  from  the  original  suit,  and  it 
clearly  came  within  the  provisions  of  section 
4381,  supra.  The  Supreme  Court  has  repeat- 
edly held  that  section  4381  should  be  con- 


strued liberally,  so  as  to  allow  renewal  where 
a  suit  is  disposed  of  on  any  ground  not  af- 
fecting its  merits.  Atlanta,  K.  A  N.  Ry.  Co. 
V.  Wilson,  119  Ga.  781,  47  S.  B.  366  (2).  And 
it  would  be  a  very  narrow  construction  of 
the  statute  to  hold  that,  because  the  plaintiff 
by  amendment  restricted  his  right  to  recover 
in  the  renewal  snit,  by  striking  out  the  alle- 
gations which  denied  to  the  defendant  the  op- 
portunity to  advance  the  doctrine  of  assump- 
tion of  risk  as  a  substantive  defense,  be 
changed  the  cause  of  action.  If  the  original 
suit  be  brought  in  time,  it  is  immaterial  that 
it  might  become  necessary  for  the  plaintiff, 
by  amendment,  to  deprive  himself  of  the  im- 
munity from  the  defense  of  assumption  of 
risk  provided  by  the  federal  statute,  in  order 
that  he  might  hold  the  renewal  suit  in  court, 
under  the  provisions  of  the  state  statute  al- 
lowing a  suit  for  the  same  cause  to  be  recom- 
menced within  six  months,  though  at  the  time 
the  cause  of  action  was  barred  by  the  statute 
of  limitations. 

The  plaintiff  undoubtedly  could  have 
amended  his  original  suit  by  striking  out  all 
reference  to  interstate  commerce,  and  the 
case  when  finally  dismissed  would  then  have 
been  a  suit  not  pending  ui>on  the  federal  Em- 
ployers' Liability  Act,  and  could  therefore 
have  been  recommenced  in  the  same  form  in 
a  proper  forum  within  six  months  from  the 
time  of  its  dismissal,  notwithstanding  it  was 
recommenced  after  it  had  become  barred  by 
the  statute  of  limitations.  This  being  true, 
it  awears  equally  obvious  to  us  that  the  sec- 
ond suit  could  be  amended  to  exclude  there- 
from all  claim  of  recovery  under  and  by  vir- 
tue of  the  federal  Employers'  Liability  Act, 
and  thus  enable  the  plaintiff  to  renew  it  un- 
der the  provisions  of  section  4381  of  the  Civil 
Code,  notwithstanding  the  suit  as  originally 
brought  was  then  barred  under  the  provi- 
sions of  the  federal  act  Whether  the  plain- 
tiff, on  the  trial  of  his  case,  can  make  it  ap- 
pear that  he  was  engaged  with  the  defend- 
ant in  intrastate  commerce  at  the  time  of  his 
injury,  is  not  a  matter  for  consideration  at 
this  time.  The  trial  Judge  erred  in  sustain- 
ing the  general  demurrer  and  dismissing  the 
petition.  It  is  not  necessary  to  consider  the 
special  demurrers. 

Judgment  reversed. 

GEX)RGE  and  LUKE,  JJ.,  concur. 

(20   Ga.   App.  776) 

OUTLAW  T.  W.  T.  PARK  LIVE  STOCK  00. 

(No.  8900.) 

(Court  of  Appeals  of  Georgia,  Division  No  2. 

Aug.  8,  1917.) 

(SyUabut  hv  the  Court.) 

EviDBNCE   <S='397(1)— Salks   «=938(4)— Falbk 
Refbesentationb— Pabol   Evidsnce— Rule 
— ADMissiBttrrr. 
The  conrt  did  not  err  in  rejecting  the  oral 
testimony  offered  to  vary  the  terms  of  the  writ- 
ten contract  which  was  the  basis  of  the  suit,  or 
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in  itrtUsg  fhe  amended  |)lea  of  the  defendant, 
which  set  up  fraud  in  the  procurement  of  the 
note. 

Error  from  City  Court  of  Nashville;  O.  A. 
Cbrlatian,  Judge. 

Action  between  L.  O.  Outlaw  and  W.  T. 
Park  Uve  Stock  C!ompany.  There  was  a 
Judgment  for  the  latter,  and  the  former 
brings  error.    Affirmed. 

W.  D.  Bule,  of  Nashyllle,  for  plaintiff  In 
error.  H.  L.  Jackson,  of  Adel,  for  defendant 
in  error. 

BROYLES,  P.  J.  This  was  a  suit  In  tro- 
ver, based  upon  a  promissory  note  given  for 
the  purchase  price  of  a  mule.  A  plea  of 
failure  of  consideration,  based  on  fraud  in 
the  procurement  of  the  note,  was  filed. 
While  the  general  rule  Is  well  settled  that 
fraud  In  the  procurement  of  a  contract  ren- 
ders It  Invalid,  yet  In  a  suit  where  the  basis 
of  recovery  is  a  promissory  note  given  for 
the  purchase  price  of  a  mule,  and  It  is  re- 
cited in  the  instrument  that  the  purchaser 
bought  the  animal  "after  a  full  inspection  of 
the  game,  which  I  have  received  In  good  or- 
der," and  "I  have  purchased  the  said  de- 
scribed property,  on  my  own  Judgment,  and 
without  any  warranty  express  or  implied  and 
without  any  representations  whatever,  which 
are  not  fully  set  forth  in  this  note,"  and  the 
only  representations  in  the  note,  as  to  the 
male^  were  that  It  was  "one  black  mare  mule, 
about  six  years  old,  about  16  bands  high, 
wdght  1,0S4  pounds,  fresh  shipped,"  a  plea 
setting  up  fraud  in  the  procurement  of  the 
note,  which  does  not  allege  that  such  repre- 
sentations were  untrue,  but  which  in  sub- 
stance states  that  the  fraud  consisted  of  ex- 
press false  representations  by  the  seller, 
made  at  the  time  of  the  sale,  and  known  by 
him  at  the  time  to  be  imtrue,  that  the  animal 
was  sound  and  healthy,  was  not  a  good  plea 
In  law,  since  it  was  expressly  stipulated  in 
the  written  contract,  signed  by  the  purchas- 
er, that  no  express  or  Implied  warranties  or 
representations  as  to  the  animal  sold  there- 
under were  made.  There  was  no  allegation 
In  the  plea  that  any  trick  or  artifice  bad  been 
employed  to  Induce  the  defendant  to  sign  the 
note.  This  written  contract  was  therefore 
a  valid  one  and  binding  on  the  purchaser, 
and  it  was  not  error  for  the  court  to  repel 
-oral  evidence,  offered  by  the-  defendant, 
which  varied  and  contradicted  Its  plain,  un- 
ambiguous terms. 

Nor  was  it  error  fbr  the  court  to  strike  the 
entire  amended  plea  of  the  defendant,  on  the 
ground  that  under  the  note  which  was  the 
foundation  of  the  suit  it  could  not  be  sus- 
tained. In  Mizell  Live  Stock  Co^  v.  Banks, 
10  Oa.  App.  3^,  73  S.  B.  410,  reUed  on  by 
counsel  for  the  plaintiff  In  error,  the  written 
contract  itself,  as  construed  by  this  court, 
contained  an  express  warranty  that  the 
borse  in  that  case  was  "about  8  years  old," 


and  the  plea  of  the  defendant  alleged  that  In 
reality  the  animal  was  from  15  to  16  yean 
of  age,  and  it  was  there  held  that  the  plea 
of  fraud  In  the  procurement  of  the  note  was 
accordingly  good.  It  was  distinctly  held  In 
that  case,  however,  that  under  the  written 
contract,  "ezc^t  as  to  the  fact  that  the 
mare  was  about  8  years  old,  every  other  ex- 
press warranty  as  to  its  kind  or  quality  was 
excluded,  as  well  as  all  implied  warranties 
as  to  the  soundness  of  the  horse^"  etc 
Judgment  affirmed. 

J£]NKINS  and  BLOODWORTH,  JJ,.  c<m- 
cur. 

(20  Ga.   App.  742) 
HENRY  V.  STATE.     (No.  8610.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Aug.  3,  1917.) 

(Byttalui  hy  the  Court.) 

1.  CanaNAi,   Law   •=»965— New  TbiaI/— Ef- 

FEOT 

Sections  6094.  6095,  6096,  and  6097  of  the 
CJivU  Code  of  1910  all  relate  to  the  trial  of  cases 
in  which  new  trials  have  been  granted,  and  must 
be  construed  together.  Where  a  motion  for  a 
new  trial  is  granted  in  vacation  by  a  judge  of 
the  superior  court,  the  case  will  stand  for  trial 
at  the  next  term  thereafter ;  but  where  the  mo- 
tion is  granted  during  a  session  of  the  court, 
the  case  stands  for  trial  at  that  term,  subject 
to  the  rules  for  continuances  laid  down  In  Uis 
Code. 

2.  JuBT  <S=»82(4)— JtJBT  Tbiai^-Abrat. 

The  conrt  did  not  err  in  overruling  a  chal- 
lenge to  the  array,  based  upon  the  ground  that 
certain  tales  Jurors  selected  by  the  sheriff  to 
fill  out  the  panel  put  upon  the  accused  were 
selected,  not  from  among  those  actually  present 
in  the  conrt  at  the  time  when  he  made  bis  se* 
lections,  but  from  a  list  of  qualified  jurors  fur- 
nished him  by  the  clerk  of  the  court;  it  not  ap- 
pearing that  the  clerk  was  himself  seeking  to  se- 
lect the  Jnrors,  or  that  dther  the  clerk  or  the 
sheriff  was  actuated  by  any  improper  motive, 
or  that  the  defendant  was  in  fact  harmed  there- 
by. 

3.  CuiORAi.  Law  «=s>3S7  —  Nxoativs  Evi- 
dence. 

The  court  did  not  err  in  excluding  negative 
testimony  to  tiie  effect  that  certain  witnesses 
were  acquainted  with  the  defendant,  had  visited 
his  place  of  buMnesa  frequently,  and  from  their 
knowledge  of  him  and  his  business  did  not  be- 
lieve he  was  guilty  of  the  offense  charged  against 
him. 

4.  CsnoitAi.  Law  «=9ll59(2)— Appbait-Vka- 

DICT. 

The  evidence  for  the  state  authorized  the 
verdict,  and  this  court  has  no  jurisdiction  to 
pass  upon  the  comparative  veracity  of  the  wit- 
nesses heard  at  the  triaL 

Error  from  Superior  (3onrt,  Olynn  Coun- 
ty ;   J.  P.  Hlghsmith,  Judge. 

John  Henry  was  convicted  of  dime,  and 
he  brings  error.    Affirmed. 

Frank  H.  Harris,  of  Brunswick,  for  plain- 
tiff In  error.  Alvin  V.  Sellers,  Sol.  Gen., 
of  Baxley,  for  the  State. 

WADE,  O.  J.  [11  1.  The  defendant  was 
convicted  at  the  December  term,  1915,  of  the 
superior  court,  aitd  during  that  term  made  a 
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motion  for  a  new  trial,  wtaldi  was  finally  per- 
fected and  came  on  to  be  heard  at  tbe  De- 
cemlier  term,  1916,  at  which  time  the  mo- 
tion was  granted  and  a  new  trial  ordered,  and 
thereupon,  during  the  same  term,  the  pre- 
siding judge  called  the  case  for  trial,  required 
the  defendant  to  announce,  and,  OTer  his  pro- 
test and  objection,  proceeded  with  the  trial. 
Exceptions  pendente  lite  were  filed,  and  er- 
ror is  assigned  thereon  in  the  fiinal  bill  of  ex- 
ceptions ;  it  being  Insisted  that  under  the  pro- 
Tlslons  of  the  Civil  Code  of  1910,  |  6094,  the 
case  was  not  ripe  for  trial  at  the  term  during 
which  a  new  trial  was  granted  in  the  su- 
perior court,  but  that  by  operation  of  law 
the  case  went  over  to  the  next  ensuing  term 
thereafter.  Section  6094  of  the  CItU  Code  Is 
'as  follows: 

"When  a  new  trial  has  been  granted  by  the 
superior  court,  the  case  shall  stand  on  the  dock- 
et for  trial  at  the  next  term  as  though  no  trial 
was  had,  subject  to  the  rules  for  continuances 
provided  In  this  Code." 

The  act  of  1892  (Acts  1892,  p.  103,  H  1.  2. 
3),  codified  in  sections  6096,  6096,  6097,  of  the 
(kvil  Code,  by  its  terms  relates  to  cases  de- 
cided by  the  Supreme  Court,  which  are  not 
finally  disposed  of  in  that  court,  but  are 
remanded  to  the  trial  court  for  some  fur- 
ther proceedings.  Nevertheless,  sections  6094, 
6096,  6096,  and  6097  all  relate  to  the  trial  or 
hearing  of  cases  in  which  a  judgment  previ- 
ously rendered  by  the  trial  court  has  been 
set  aside  or  modified  by  the  judge  of  that 
court  or  by  the  Supreme  Court,  and,  general- 
ly speaking,  relate  to  "the  trial"  of  cases 
where  a  new  trial  or  new  hearing  has  been 
granted.  This  being  true,  there  apeara  to 
be  no  sound  reason  why  cases  decided  by  the 
Supreme  Court,  in  which  a  new  trial  Is  grant- 
ed, where  the  lower  court  is  in  sesalon  when 
such  decision  la  made,  "shall  stand  for  trial 
during  such  term  of  the  lower  court";  but 
In  cases  where  a  new  trial  Is  granted  by  the 
superior  court  during  a  regular  session  there- 
of, the  case  phall  not  stand  for  trial  during 
that  term,  where  objection  is  made  by  either 
party,  but  must  by  operation  of  law  "stand 
on  the  docket  for  trial  at  the  next  term" 
thereafter.  There  Is  no  apparent  reason 
why  a  different  rule  should  be  applied  in 
cases  sent  back  by  the  Supreme  Court  for 
new  trial.  Where  the  lower  court  is  in  session 
at  the  time  the  decision  of  the  Supreme  Court 
granting  a  new  trial  is  received  and  is  made 
the  judgment  of  the  trial  court;  and  where 
on  the  other  hand,  the  new  trial  is  granted 
by  the  superior  court  Itself,  during  a  regular 
session.  We  therefore  construe  the  provision 
in  section  6094,  which  declares  that  the  case 
shall  stand  on  the  docket  for  trial  at  the 
"next  term,"  where  a  new  trial  has  been 
granted  by  the  superior  court,  as  spedflcally 
Intended  to  refer  to  new  trials  granted  by 
a  trial  court  in  vacation,  in  which  event  the 
case  would  stand  for  trial  at  the  "next  term," 
subject  to  the  rules  for  continuances  provided 
in  the  Code.  If  the  judge  of  the  superior 
court  should  grant  a  new  trial  during  a  ses- 


sion of  the  court,  and  thereupon  call  the  case 
for  trial  without  affording  the  defendant  a 
sufficient  opportunity  to  prepare  for  the  trial, 
his  action  in  pressing  the  case  to  trial  would 
be  subject  .to  review,  to  determine  if  be  had 
abused  the  discretion  vested  in  t'<m  by  law, 
as  in  other  cases.  In  this  case  it  does  not 
appear  from  the  record  that  the  action  of  tbe 
court  in  forcing  the  accused  to  trial  during 
the  term  at  which  a  new  trial  had  been  grant- 
ed in  the  superior  court  was  for  any  reason 
harmful  to  the  defendant,  and  hence  it  can- 
not be  held  that  the  trial  judge  abused  his 
discretion. 

It  Is  insisted  by  the  plaintiff  in  error  that 
section  6094  is  mandatory,  ar^  the  acpused 
simply  plants  himself  upon  tbe  prc^Knition 
that  under  the  law  the  case  was  not  ripe  for 
trial  during  the  term  at  which  a  new  trial  had 
been  granted.  Sections  6094,  6005,  6096,  and 
6007  all  relate,  as  aforesaid,  to  the  trial  of 
cases  In  the  lower  court,  where  new  trials  have 
been  granted,  either  by  the  superior  court  or 
the  Supreme  Court,  and  must  be  construed 
together  and  given  a  reasonable  intendment; 
and  as  already  stated,  there  can  be  no  reason 
why  a  different  rule  should  obtain  as  to  new 
trials  granted  by  the  Supreme  Court  and  new 
trials  granted  by  the  superior  courts,  and 
we  therefore  hold,  as  above,  that  the  prori- 
slon  of  section  609>4  is  Intended  to  apply  only 
to  new  trials  granted  in  vacation.  The  court, 
therefore,  did  not  err,  since  no  abuse  of  dis- 
cretion appears,  in  declining  to  continue  the 
case  until  the  next  term,  merely  for  the  rea- 
son that  a  motion  for  a  new  trial  had  previ- 
ously been  granted  the  defendant  during  the 
same  term  of  the  superior  court.  It  may 
be  added  that  tbe  record  diacloees  that  several 
days  elapsed  between  the  grant  of  the  new 
trial  on  January  12,  1917,  and  the  new  trial 
Itself  on  January  17tb  thereafter. 

[2]  2.  The  defendant  challenged  the  array 
of  jurors — 

"upon  the  ground  that  a  number  of  said  panel 
had  not  been  drawn  as  jnrdH  from  the  box,  nor 
caught  up  as  tales  jurors  according  to  law,  from 
the  casual  disinterested  bystanders,  but  that  the 
sheriffs  deputy  had  obtained  from  the  clerk  of 
said  court  a  list  of  the  jurors  who  had  served 
during  the  preceding  week,  and  then  been  le- 
gally discharged  as  such  jurors,  some  of  said 
discharged  jurors  being  In  court,  and  from  that 
list,  and  of  and  from  that  discharged  jury,  caught 
said  talesmen,  to  complete  the  panel  of  said 
24  put  upon  defendant ' 

There  Is  no  merit  in  this  assignment  of 
error.  In  the  first  place,  it  does  not  ap- 
pear that  the  talesmen  objected  to,  for  the 
reason  that  tbe  sheriff  had  selected  them 
from  a  list  furnished  him  by  the  clerk  of 
the  court,  were  for  any  other  reason  dis- 
qualified to  serve.  The  mere  fact  that  the 
sheriff,  in  his  effort  to  procure  a  sufficient 
number  of  qualified  talesmen  to  complete  tbe 
panel,  applied  to  tbe  clerk  for,  or  received 
from  him,  either  a  partial  or  complete  list 
of  qualified  Jurors,  and  from  this  list  him- 
self selected  (without  apparent  suggestion  or 
dictation  from  tbe  clerk  or  any  other  per- 
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gon)  jurors  whose  names  appeared  thereon, 
and  who,  so  far  as  appears,  chanced  to  be 
present  In  the  oonrtbouse  as  casual  bystand- 
ers, cannot  afford  a  snffldent  gronnd  for  suc- 
cessful challenge.  While  the  practice  of 
picking  Jurors  to  suit  partlcnlar  cases,  in 
deference  to  public  sentiment,  or  on  account 
of  the  preference  that  the  officer  selecting  the 
Jarors  may  entertain  as  to  the  conviction  or 
acquittal  of  the  accused,  cannot,  of  course, 
be  too  strongly  disapproved,  yet,  after  all, 
if  the  selection  be  made  from  those  present 
in  the  courthouse  at  the  time  It  becomes 
necessary  to  fill  the  panel,  by  summoning 
talesmen  who  are  legally  qualified  to  serve, 
what  partlcnlar  qualified  persons  present 
Bholl  be  selected  Is  for  determination  by  the 
official  charged  with  the  duty  of  filling  the 
panel;  and  in  this  case,  nothing  appearing  to 
the  contrary,  it  must  be  assumed' that  the 
officer  was  prompted  by  proper  motives  In 
choosing  the  talesmen  objected  to. 

[3]  3.  The  court  did  not  err  in  exduding 
testimony  from  several  witnesses  to  the  effect 
that  they  had  frequently  visited  the  defend. 
ant's  place  of  business,  and  tbat  from  their 
observation  it  was  their  (pinion  that  he  was 
not  condQctlng  a  "blind  tiger,"  or  selling 
liquor  at  bis  restaurant  No  comment  on 
the  various  grounds  of  the  motion  for  a  new 
trial  complaining  of  the  rejection  of  testi- 
mony of  this  character  is  necessary. 

[4]  4.  The  remaining  grounds  of  the  mo- 
tion for  a  new  trial  merely  amplify  the  gen- 
eral grounds,  and  it  is  enough  to  say  tbat  a 
Juiy  of  the  vicinage,  who  heard  the  testi- 
mony of  the  witnesses  for  the  state,  who 
were  perhaps  acquainted  with  the  defendant, 
and  who  at  all  events  heard  his  statement 
denying  his  guUt,  acting  under  their  oaths, 
found  blm  guilty.  This  court  is  not  a  court 
for  reviewing  findings  of  fact,  provided  there 
be  some  evidence  to  sustain  the  verdict  com' 
plained  of;  and  hence  we  can  have  no  proper 
concern  with  the  questions  whether  the  de- 
foidant  is  a  man  of  good  or  bad  character, 
or  whether  the  witnesses  be  paid  informers, 
criminals  of  the  lowest  type,  or  men  of  the 
highest  reputation.  The  evidence  for  the 
state  authorized  the  verdict,  and  the  trial 
judge  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed. 

OEORGB  and  LUEE3.  JJ.,  concur. 


<10  Oa.  App.   663) 

JXETCHBH  V.  SOtJTHBRN  LOAN  00. 

(No.  8194.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1917.) 

(SvUabua  hy  the  OourtJ 

1.  Vewdob  and  Pubchassb  $=>22— Options— 
Contbacts — SurnciENCY. 
The  court  did  not  err  in  overruling  tho  gen- 
eral demurrer.    The  petition  set  forth  a  cause 


of  action,  and  the  option  contract  which  formed 
the  basis  of  the  suit  was  not  so  vague,  uncertain, 
or  indefinite  that  the  property  therein  referred 
to  could  not  be  ident£Sed  with  the  aid  of  ex- 
trinsic testimony. 

2.  Affeal  and  £;rbob  «=»1062(2)— Bsview— 
Habuuebs  Ebbob. 

There  was  no  error  in  admitting  in  evidence 
the  option  contract,  without  proof  of  its  execu- 
tion, since,  irrespective  of  ell  else,  it  appears 
that  proof  of  its  execution  and  delivery  was  later 
submitted  without  objection. 

3.  New  Tbiai,  «=3l05  —  Nxwi.t  Diboovibxd 

EVIDKNCX. 

The  alleged  newly  discovered  evidence  was 
clearly  cumulative  and  impeaching  in  character, 
and  therefore  it  cannot  be  said  that  the  court 
abused  its  discretion  in  refusing  a  new  trial  on 
this  account. 

4-0,   ASSIONUXNTS    OF    BBBOB   —   OVKSBtTLINO 

MonoN  FOB  Nkw  Tbiai^ 
In  the  light  of  the  entire  charge,  the  va- 
rious remaining  grounds  of  the  motion  tor  a  new 
trial  are  without  any  substantial  merit,  and  the 
court  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  Superior  Court,  Irwin  Ck>unty ; 
W.  F.  George,  Judge.  . 

Action  between  J.  T.  Fletcher  and  the 
Southern  liOan  Company.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

H.  B.  Oxford  and  Qulncey  &  Rice,  all  of 
Ocilla,  for  plaintiff  in  error.  C.  W.  Fulwood 
and  ti.  P.  Skeen,  both  of  Tlfton,  and  J.  W. 
Haygood  aD;d  Eldrldge  Cutts,  both  of  Fits- 
gerald,  for  defradant  in  error. 

WADE,  O.  J.  [1]  I.  "The  description  ot 
land  In  a  contract  of  sale  is  sufficiently  defi- 
nite, where  the  premises  are  so  described  as  to 
indicate  the  grantor's  intention  to  sell  a  par- 
ticular lot  of  lan'd.  Where  the  contract  in- 
dicates that  a  partlcnlar  tract  is  intended  to 
be  conveyed,  its  practical  Identification  can 
be  proved  by  extrinsic  evidence."  King  v. 
Brice,  146  Ga.  65,  88  S.  B.  960  (1).  The  de- 
scription In  the  option  which  was  the  basis 
of  this  suit  was  as  follows: 

"My  land  of  sixty  seven  hundred  acres,  ex- 
cept graveyard  of  two  acres.  Said  land  being  in 
the  coun^  of  Irwin,  state  of  Georgia,  known 
as  lots  #  62,  68.  85.  86,  87,  88.  100,  99,  98, 
97,  86,  132,  133,  134,  135,  143,  aggregating 
6,iOl>  acres,  and  lying  seven  miles  of  Ocilla 
of  county  seat." 

"The  test  as  to  the  sufficiency  of  the  de- 
scription of  property  contained  in  a  deed  Is 
whether  or  not  it  discloses  with  sufficient 
certainty  what  the  intention  of  the  grantor 
was  with  respect  to  the  quantity  and  loca- 
tion of  the  land  therein  referred  to,  so  that 
its  identification  is  practicable."  Crawford 
V.  Vemer,  122  Ga.  814,  816,  60  S.  B.  958. 
"The  maxim,  however,  has  no  application  to 
vague  descriptions  which  do  not  indicate  the 
grantor's  purpose  and  intention  to  convey 
a  particular  tract  or  lot  of  land.  A  descrip- 
tion in  a  will  of  'all  my  land'  is  good,  for  the 
reason  that  its  location  may  be  definitely  as- 
certained by  aliunde  proof  as  to  the  location 
of  the  testator's  land.    Harriss  v.  Howard, 
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126  Ga.  325,  5S  S.  E.  69.  An  executory  con- 
tract for  the  sale  of  lanld  described  the  prop- 
erty as  iny  half  Interest  tn  the  property  cor- 
ner of  Second  and  Cherry  streets,  Maoon, 
Ga.,'  and  it  was  held  that  the  description  In- 
dicated the  Tendor's  Intention  to  sell  his 
half  interest  in  the  land  lot  on  the  comer  of 
Second  and  Cherry  streets,  Macon,  Ga.,  and 
that  parol  evidence  was  admissible  to  show 
that  the  vendor  was  Interested  in  only  one, 
tract  on  the  comer  of  the  named  streets  in 
Macon,  Ga.,  and  certainty  in  the  contract 
would  be  supplied.  Pearson  x.  Home,  1B9 
Ga.  453,  77  S.  E.  387."    King  v.  Brice,  supra. 

In  Tutnlin  v.  Perry,  108  Ga.  620,  34  S.  E. 
171,  it  was  said : 

"When  a  party  has  gone  into  possession  of 
certain  lands  under  bond  for  titles,  the  fact  that 
snch  bond  does  not  sufficiently  describe  the  land 
to  locate  it  definitely  and  exactly  does  not  ren- 
der such  bond  inadmissible  in  evidence  as  color 
of  title.  When  there  is  any  ambiguity  in  the 
bond  in  its  description  of  the  premises  conveyed, 
parol  evidence  is  admissible  to  explain  such 
ambiguity.  The  bond  in  this  case,  construed 
in  connection  with  the  parol  evidence,  was 
sufficient  as  color  of  title  to  support  a  prescrip- 
tive title  to  the  premises  in  dispute." 

In  that  decision  the  descriptive  part  of  the 
bond  is  set  out  as  follows: 

"Good  and  sufficient  warranty  title  in  fee 
simple  (except  in  the  minerals  and  pririleees  of 
workine  for  minerals)  to  the  following  lands,  to 
wit:  All  the  lands  which  James  Knox,  and  now 
lying  on  the  road  from  the  town  of  Canton,  in 
said  county,  to  Orange,  about  six  miles  and 
one-quarter  east  of  Canton,  it  being  in  the  third 
district  and  2d  section  of  said  county,  all  in 
one  body,  containing  several  lots;  also,  adjoin- 
ing to  said  tract  of  land,  a  place  known  as 
the  Erwin-Henderson  place,  one  lot  and  part 
of  another,  and  others,"  etc 

The  couri:  held  that: 

"The  description  is  certainly  neither,  clear  nor 
definite,  but  the  uncertainty  is  not  so  ^eat  that 
the  description  cannot  be  made  certain  by  ex- 
trinsic evidence." 

In  Harrlss  v.  Howard,  126  Ga.  .925,  55  S. 
B.  59,  it  was  said: 

"It  can  hardly  be  contended  that  a  devise  by 
a  testator  of  'all  of  my  lands'  is  not  sufficient 
'to  carry  title  to  his  devisees  to  lands  shown  to 
answer  that  description.  But  it  is  suggested 
that,  though  the  devise  was  sufficient  to  convey  ti- 
tle, it  was  insufficient  to  operate  as  color  of  title. 
We  recognize,  of  course,  the  difference  between 
a  will  and  a  deed,  and  the  great  liberality  allow- 
ed in  making  wills  and  passing  tiUo  by  them. 
But  if  we  look  at  this  case  as  if  the  description 
were  in  a  deed,  it  would  seem  somewhat  pe- 
culiar if  a  description  were  sufficient  for  the 
conveyance  of  good  title,  but  insufficient  to  con- 
stitute even  a  semblance  of  color  of  title — suffi- 
cient to  convey,  but  not  sufficient  to  purport  to 
convey." 

In  Crawford  v.  Vemer,  supra,  the  court 
said: 

"And  where  it  can  be  gathered  from  the  words 
employed  in  a  deed  that  the  intention  of  the 
grantor  was  to  convey  the  whole  of  the  tract 
owned  by  him,  even  a  vague  description  of  the 
same  will  suffice^  if  by  competent  parol  evidence 
its  precise  location  is  capable  of  ascertainment 
and  its  identity  can  thus  be  established;  but  if 
the  description  is  so  indefinite  that  no  particu- 
lar tract  of  land  is  pointed  out  by  the  instrument 
itself,  the  description  must  be  held  so  defective 


as  to  prevent  the  instrument  from  operating  as 
a  conveyance  of  title." 

It  cannot  be  said  that  the  description  is 
this  case  was  so  Indefinite  "that  no  particu- 
lar tract  of  land  Is  pointed  out  by  the  in- 
strament  itself,"  for  the  number  of  acres 
in  the  tract  is  named,  the  county  and  state 
in  which  it  is  situated,  and  the  distance 
from  Odlla,  the  county  seat,  and  by  way  of 
further  indentiflcation  the  land  is  described 
as  being  "my  land  of  sixty-seven  hundred 
acres,  except  graveyard  of  two  acres,"  and 
the  numbers  of  the  lots  which  in  whole  or  in 
part  are  included  in  the  tract  of  6,700  acres 
are  given.  It  could  hardly  be  within  the 
bounds  of  possibility  that  Fletcher,  who 
gave  the  option,  could  own  more  than  one 
tract  of  land  In  the  county  of  Irwin,  state 
of  Georgia,  seven  miles  from  Odlla,  with  a 
graveyard  thereon,  which  comprised  lots  and 
parts  of  lots  Nos.  52,  53,  85,  86,  etc.  It  Is 
therefore  apparent  that  the  land  described 
in  the  option  could  easily  be  IdentLBed  by 
the  aid  of  extrinsic  evidence.  See,  in  this 
connection,  the  opinion  in  King  v.  Brice, 
supra.  We  hold,  therefore,  that  the  descrip- 
tion of  the  land  contained  in  the  option  was 
not  80  vague  and  indefinite  as  to  render  the 
contract  unenforceable. 

Xothlng  that  is  said  in  the  case  of  Mims  v. 
GUlis,  19  Ga.  App.  53,  90  S.  K  1035,  is  in 
conflict  with  what  is  here  mled.  la  that 
case  the  suit  was  based  on  an  option,  and 
some  of  the  property  therein  referred  to  was 
described  merely  as: 

"All  of  my  entire  property  according  to  my 
tax  returns  of  1909  and  1910;  also  the  Central 
Hotel.  This  is  meant  to  cover  all  of  my  real 
and  personal  property  both  of  ever:?  description 
in  the  city  of  Sylvester,  whether  improved  or 
unimproved." 

The  property  appearing  on  the  tax  books 
as  that  of  the  maker  of  the  option  Included 
not  only  the  "Central  Hotel,"  but  three — 
"two-story  buildings  with  stores  of  the  value  of 
nine  thousand  ($9,000.00)  dollars;  two  vacant 
lots  with  brick  thereuu,  etc.,  ot  the  value  of 
four  thousand  (i$4,000.00)  dollars;  two-story 
boarding  house  on  Kelley  street  of  the  value  ot 
thirty-five  hundred  ($3,500.00)  dollars;  thirteen 
residence  buildings  in  the  city  of  Sylvester  own- 
ed by  Mrs.  R  Giliis  at  the  time  of  giving  her 
taxes  in  the  year  of  1909  of  the  value  of  thirteen 
thousand  five  hundred  ($13,500.00)  dollars;  also 
two  thousand  ($2,000.00)  dollars  worth  of  furni- 
ture, and  two  thousand  ($2,000.00)  in  notes 
and  accounts,  making  an  aggregate  sum  of  forty- 
nine  thousand  ($49,000.00)  doUars." 

The  plaintiff  asked  for  damages,  alleging 
that  Fletcher  (then  deceased)  had  been  paid 
by  him  for  the  option  referred  to  the  sum 
of  $1,000,  to  be  in  part  payment  for  the  prop- 
erty if  the  trade  should  be  consummated  in 
accordance  with  the  terms  recited  In  the  con- 
tract;  that  at  the  time  of  making  the  con- 
tract  the  defendant  "was  in  the  actual  pos- 
session of  and  claimed  as  owner  a  tract  of 
6,700  acres  of  land,  lying  approximately  seven 
miles  from  Odlla,  la  Irwin  county,  Greorgia, 
consisting  in  some  Instances  of  the  entire 
land  lots,  and  in  other  Instances  of  such 
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portions  of  sndi  land  lots,  being  known  as 
Nos.  62,  63.  85,  86,  87,  88,  100,  99,  98,  97,  96, 
132,  133,  134,  135,  and  143,  In  the  sixtta  dis- 
trict of  said  Irwin  coonty,  and  said  tract 
consisting  of  all  lands  In  the  lot  numbers 
named  which  were  owned  by  and  In  posses- 
«ioii  of  said  E.  O.  Fletcher  at  the  date  of  the 
ezecntlon  of  said  contract,  and  said  lands 
were  notoriously  known  as  the  lands  of  said 
E.  G.  Fletcher,  and  claimed  by  him,  and  to 
which  he  held  title  except  to  the  extent  of 
tlie  conreyance  of  timber  as  hereinafter  al- 
leged"; that  "the  lands  referred  to  and  In- 
tended to  be  embraced  In  the  option,  a  copy 
of  which  Is  hereto  attached,  were  the  lands 
described  in  the  last  preceding  paragraph, 
and  were  so  known  and  understood  by  both 
parties  to  the  said  option  contract";  that 
at  the  time  they  purchased  the  option  afore- 
said there  was  an  outstanding  timber  lease, 
made  by  the  defendant  long  prior  to  the  date 
of  the  option,  of  which  the  plaintiff  had  ab- 
solutely no  notice  or  knowledge,  whereby  the 
defendant  had  leased,  transferred,  sold,  and 
conveyed  for  a  valuable  consideration,  and 
for  a  period  extending  beyond  the  time  with- 
in which  the  option  must  be  exercised,  "all  of 
tlie  timber  suitable  for  sawmill  and  turpen- 
tine purposes  In  and  upon  all  of  the  lands  de- 
scribed in  and  included  in  the  said  option 
and  contract,  copy  of  which  is  hereto  at- 
tached, and  also  bad  conveyed  In  said  lease 
many  other  rights,  privileges,  easements,  and 
Incmnbrances  upon  said  property,  such  as  the 
right  to  contract,  maintain,  and  operate  tram- 
roads  In,  on,  and  over  said  lands,  and  across 
the  cleared  land,  to  build  sawmills  and  oper- 
ate same,  which  said  lease  was  before,  at  and 
subsequent  to  the  execution  of  said  option 
contract,  a  valid,  material,  and  subsisting 
Incumbrance  ui>on  all  of  the  property  de- 
scribed and  Included  in  petitioner's  said  op- 
tion and  contract  here  sued  upon."  They 
farther  alleged  that  the  defendant  made  no 
reference  to  the  existence  of  this  contract  at 
the  time  they  purchased  the  option  from  him, 
and  said  contract  was  not  exhibited  at  the 
time  the  option  was  executed;  that  the 
plaintiffs  were  ready,  able,  and  willing  to 
exercise  the  right  of  purchase  under  their 
option,  and  to  purchase  and  pay  for  the 
property  at  the  price  and  in  accordance  with 
the  terms  of  purchase  therein  set  forth,  before 
the  1st  day  of  January,  1912  (when  the  op- 
tion expired),  and  while  the  option  contract 
was  in  full  force  and  effect;  that  no  tender  of 
the  purchase  price  had  been  made  to  the  ad- 
ministrator of  the  defendant,  for  the  de- 
ceased, who  sold  them  the  opti<}n,  for  the 
reason  that  the  deceased  had  during  his  life- 
time conveyed  away  the  timber  upon  the 
property  suitable  for  sawmill  and  turpentine 
purposes,  and  placed  upon  the  property  the 
Incumbrance  above  mentioned,  which  would 
not  expire  for  a  number  of  years  to  come, 
and  had  thus,  before  his  death,  placed  It  be- 
jvnd  his  power  and  beyond  the  power  of  bis 


administrator. to  comply  with  the  terms  of 
the  option  contract  and  sell  to  the  plaintiffs, 
or  make  perfect  and  complete  title  to  them, 
in  accordance  with  the  option  contract,  the 
property  therein  described.  The  petitioners 
claimed  damages,  alleging  that  the  property 
daring  the  i)eriod  when  the  contract  was  in 
full  force  and  effect  was  worth  $30,000  In 
excess  of  the  price  fixed  in  the  contract,  and 
that  it  was  still  worth  that  much  in  excess 
of  said  sum,  and,  further,  that  $1,500  had 
been  expended  as  the  result  of  the  breach 
by  the  deceased  of  the  option  contract,  in 
that  plaintiffs  had  employed  counsel  to  ex- 
amine the  titles  at  an  expense  of  $1,000,  and 
had  likewise  expended  $500  for  having  a  sur- 
vey thereof  made.  The  defendant  demurred 
generally  and  "because  the  description  of  the 
land  sought  to  be  conveyed  by  the  option  Is 
too  vague,  uncertain,  and  indefinite  to  be 
binding"  upon  the  administrator  or  his  in- 
testate. The  Judge  overruled  the  demurrer. 
The  trial  resulted  In  a  verdict  in  favor  of 
the  plaintiffs  for  $1,395.  It  follows  from 
what  has  been  said  above  that  the  ooort  did 
not  err  In  overruling  the  demurrer. 

[2]  2.  The  fourth  ground  of  the  motion  for 
a  new  trial  complains  of  the  admission  in 
evidence  of  the  option  contract  referred  to 
above,  for  the  reason  that  the  execution 
thereof  had  not  been  proved.  The  court  ap- 
pends the  following  note  to  this  ground  of 
the  motion: 

"If,  under  the  pleadings,  proof  of  the  execu- 
tion of  the  option  was  necessary,  later,  without 
objection,  direct  proof  of  its  execution  and  de- 
livery was  made. 

It  is  unnecessary,  in  view  of  this  note  by 
the  presiding  Judge,  to  say  more  than  that 
at  all  events,  under  the  circumstances,  there 
is  no  merit  in  this  ground. 

[3]  3.  The  alleged  newly  discovered  evi- 
dence was  to  the  effect  that  <me  John  Tucker, 
a  citizen  and  resident  of  Irwin  county,  prop- 
erly vouched  for  by  witnesses  as  to  his  stand- 
ing in  the  community,  had  heard  a  discussion 
between  Frank  Scarboro,  one  of  the  plaintiffs, 
.and  the  deceased,  Fletcher,  who  executed  the 
option  contract,  in  which  Scarboro  had  not 
onfy  admitted  his  knowledge  as  to  the  exist- 
ance  of  the  timber  lease  covering  the  same 
property,  bat  had  urged  Fletcher  to  sign  the 
option  upon  which  the  suit  was  based,  and 
stated  that  the  timber  lease  would  not  Inter- 
fere with  the  sale  ot  the  lands,  as  he  had 
examined  that  lease  and  ascertained  how 
long  the  timber  covered  thereby  would  be 
worked,  and  thus  found  that  both  the  tur- 
pentine and  sawmill  timber  would  be  used 
in  ample  time  for  Scarboro  to  dispose  of 
the  Jand  as  he  expected  to  do.  It  appears 
from  the  brief  of  evidence  that  Scarboro 
was  interrogated  fully  In  regard  to  his  knowl- 
edge of  the  timber  lease  at  the  time  the 
plaintiffs  obtain^  the  option  from  the  do- 
ceased  Fletcher,  and  he  distinctly  denied  any 
knowledge  as  to  its  existence,  and  said: 
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"I  think  it  waa  60  of  90  days  after  the  op- 
tion w.as  taken  that  I  discovered  that  there 
was  an  incumbrance  on  the  property  in  the  way 
of  timber  or  terpentine  lease;  probably  a  little 
longer  than  that" 

So  It  is  evident  that  the  alleged  newly 
discovered  evidence  woiild  have  amounted 
merely  to  impeadiing  teatlmMiy,  and  in  ad- 
dition it  was  merely  cumulative  of  other  te»- 
timony  frcHu  witnesses  for  the  defendant  to 
the  effect  thAt  Scarboro  had  full  knowledge 
of  the  existence  of  the  timber  lease,  and  of 
the  time  when  it  would  expire,  and  bad  him- 
self actually  gone  over  the  lands  and  had 
seen  negroes  engaged  in  hacking  the  trees, 
and  dipping  turpentine  out  of  the  boxes; 
and,  furthermore,  a  witness  said  that  he 
thought  Scarboro  had  seen  the  lease  on  rec- 
ord and  he  knew  that  "Mr.  Scarboro  and 
Ebb  Fletcher  [the  deceased]  talked  of  tliat 
lease  in  my  presence  over  there  at  Eibb's 
bouse  before  the  option  was  taken."  The 
alleged  newly  discovered  evidence  would  have 
been  merely  the  evidence  of  another  witness 
to  the  same  facts  already  testified  to  in  sub- 
stance in  behalf  of  the  defendant;  and  the 
Judge  did  not  abuse  his  discretion  in  refusing 
the  grant  of  a  new  trial  Upon  this  ground. 

[4-8]  4.  Even  if  error,  the  charge  of  the  court 
complained  of  in  tlie  tenth  ground  of  the  mo- 
ticD  for  a  new  trial  was  not  harmful  to  the 
defendant,  since  the  verdict  indicates  clearly 
that  the  Jury  found  no  prospective  profits, 
bjit  allowed  the  plaintiff  actual  damages  only, 
amounting  to  less  than  the  sum  expended 
for  tlie  option,  with  Interest  and  the  expenses 
Incurred  thereunder. 

6.  Viewed  in  the  light  of  the  entire  Charge, 
there  is  no  merit  In  grounds  11,  12,  and  13 
ot  the  motion  for  a  new  trial,  as  the  Jury 
was  expressly  Instructed  that  the  actual 
physical  condition  of  the  land  or  the  timber 
at  the  time  of  the  option  would  in  no  event 
amount  to  a  breach  of  the  contract,  since 
the  parties  were  presumed  to  have  contracted 
with  reference  thereto. 

6.  The  remaining  grounds  of  the  motion  are 
without  any  substantial  merit 

Judgment  affirmed. 

LDKB  and  BLOODWORTH,  JJ.,  concur. 


(20  Oa.    App.   639) 

WOODRUFF  T.  DOSS.    (No.  8123.)  ■ 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
July  28,  1917.) 

(ByUalu*  hy  the  Court.) 

1.  Mauoious  Pbosxgution  «s»71(2)  —  Ac- 
tions—Jtjrt  Question. 
While,  in  an  action  to  recover  damages  on 
account  of  an  alleged  malicious  prosecution, 
"want  of  probable  cause  shall  be  a  question  for 
the  jury"  (Civ.  Code  1910, 1 4440),  yet  where  the 
material  facts  are  not  in  dispute,  the  existence 
or  nonexistence  of  a  probable  cause  for  the 
prosecution  becomes  a  question  of  law  for  de- 
termination hy  the  court 


2.  Mauoious  PBOsxounoR  «s»04(2)  —  Ac- 
tions—Evidence. 
While  the  good  faith  of  the  person  afainst 
whom  the  criminal  prosecution  was  instituted 
may  be  reasonably  inferred  from  facts  and  cir- 
cumstances in  proof,  probable  cause  for  the  pros- 
ecution instituted  by  the  defendant  in  tlie  pres- 
ent action  clearly  ^ated,  according  to  the  nn- 
disputed  facts  in  the  case,  and  therefore  the 
verdict  in  favor  of  the  plaintiff  was  contrary  to 
law. 

Error  from  Superior  Court,  Floyd  County ; 
M.  Wrigbt,  Judge. 

Action  by  F.  O.  Doss  against  W.  W.  Wood- 
ruGT.  There  was  a  Judgment  for  plalntifl, 
and  defendant  brings  error.    Reversed. 

Dean  Sc  Dean  and  L.  H.  Covington,  all  of 
Rome,  for  plaintiff  in  error.  Eubanks  & 
Mebane  and  Barry  Wright,  all  of  Rome,  fbr 
defendant  in  error. 

WADE],  C.  J.  This  was  an  action  to  recov- 
er damages  for  an  alleged  malidous  prosecu- 
tion instituted  by  Woodruff  against  Doss,  the 
plaintiff  in  the  lower  court  In  the  petition 
the  plaintiff  alleged  that  on  May  16,  1914, 
Woodruff  swore  out  a  criminal  warrant 
against  him  in  the  United  States  court,  cliarg- 
ing  him  with  perjury  and  false  swearing ;  that 
he  was  arrested  under  the  warrant  and  detain- 
ed by  a  deputy  marshal  of  the  United  States, 
and  finally  carried  before  a  United  States  com- 
missioner, who  admitted  him  to  bond  and 
set  the  case  for  trial  on  May  17,  1914,  but 
afterwards,  upon  the  motion  of  Woodruff, 
continued  the  hearing  on  the  warrant  until 
May  23,  1914;  that  Woodruff  went  before  the 
United  States  grand  Jury,  which  was  in  ses- 
sion on  the  17th,  18th,  and  19th  of  May, 
1914,  and  endeavored  to  procure  an  indict- 
ment against  him  for  the  offense  set  fortb  In 
the  warrant,  but  the  grand  Jury  failed  and 
refused  to  indict  him,  and  made  a  return  of 
"No  bill";  that  on  May  23,  1914,  at  the  time 
set  for  a  hearing  before  the  commissioner. 
Woodruff,  notwithstanding  he  made  oath  to 
the  warrant  and  was  subpoenaed  as  a  wit- 
ness in  the  case,  failed  and  refused  to  ap- 
pear and  abandoned  the  prosecution,  and 
thereupon  the  case  was  dismissed  and  came 
to  an  end,  and  the  petitioner  was  discharged. 
The  petition  further  alleged  that  Woodruff 
Instituted  the  said  criminal  proceeding  for 
the  deliberate  purpose  of  injuring  and  dam- 
aging the  x)etitioner,  and  in  an  effort  to  in- 
duce Iiim  to  abandon  a  dvil  proceeding 
against  a  certain  corporation  known  as  tite 
Interstate  (Themlcal  Company,  and  that  the 
warrant  was  sworn  out  and  the  prosecution 
carried  on  maliciously,  without  probable 
cause;  tbdt  because  of  the  swearing  out  of 
the  warrant,  and  because  of  the  currency  of 
the  report  that  It  had  been  sworn  out  by 
Woodruff,  and  because  of  articles  in  a  news- 
paper informing  the  public  that  the  petition- 
er had  been  arrested  and  charged  with  per- 
jury and  false  swearing,  he  suffered  great 
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mortification  and  mental  agony;  tbat  the 
charge  preferred  against  bim  by  Woodruff 
was  calculated  to  and  did  bring  him  into 
disrepute  with  his  neighbors  and  friends, 
and  the  conduct  of  Woodruff  In  instituting 
and  carrying  on  the  prosecution  tended  to 
injure  and  did  injure  bis  name  and  fame, 
to  his  damage,  etc.;  and  that  the  intention 
and  purpose  of  Woodruff  in  swearing  out  the 
warrant  was  to  injure,  damage,  and  humil- 
late  him.  To  the  petition  were  attached  va- 
rious exhibits  showing  the  proceedings  be- 
fore the  United  States  commissioner  and  be- 
fore the  United  States  grand  Jury.  Likewise 
a  copy  of  the  warrant  sworn  out  by  Wood- 
raff  was  attached,  which  was  as  follows: 

"United  States  of  America,  Northern  District 
of  Georgia.  Office  of  the  United  States  Commis- 
sioner at  Rome,  Oeorgia.  Before  me,  John  C. 
Printup,  a  eommiasiooer  duly  appointed  by  tbe 
District  Gonrt  of  the  United  States  of  America 
for  the  Northern  District  of  Georgia  to  adminis- 
ter oaths,  to  take  acknowledgments  of  bail,  and 
also  to  take  depositions  of  witnesses  in  civil 
causes  pending  in  the  courts  of  the  United 
States,  pursuant  to  the  provisions  of  the  act  of 
Gongrecs  in  that  behalf,  personally  came  W.  W. 
Woodruff,  who,  being  duly  sworn,  deposes  and 
says  that  F.  C.  Doss  did  on  May  14,  1914,  make 
an  affidavit  to  a  petition  ia  bankruptcy  against 
the  Interstate  Chemical  Company,  which  peti- 
tion was  filed  in  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Georgia, 
Northwestern  Division,  which  affidavit  is  in 
the  following  words  and  figures,  to  wit:  'State 
of  Georgia,  County  of  Floyd.  F.  O.  Doss  and 
,  petitioning  creditors  mentioned  and  de- 
scribed in  the  foregoing  petition,  do  hereby  sev- 
erally make  solemn  oaUi  that  the  statements  of 
fact  contained  in  the  foregoing  petition  are  true, 
according  to  the  best  of  my  knowledge,  informa- 
tion, and  belief.  [Signed]  F.  C.  Doss.  Sub- 
scribed and  sworn  to  before  me  this  14th  day  of 
May,  1&14,  as  to  F.  C.  Doss.  [Signed]  Graham 
Wright,  N.  P.  Floyd  Co.,  Ga."  Affiant  says  that, 
on  information,  he  verily  believes  said  oath  is 
false,  in  that  said  Chemical  Company  did  not  at 
the  bme  of  making  said  affidavit  to  said  petition 
owe  said  Doss  the  sum  of  4>3>630.87  as  commis- 
sions dae  him  as  agent  for  said  company  for  it, 
as  in  said  petition  alleged.  Affiant  makes  this 
affidavit  at  the  instance  and  request  of  the  In- 
terstate Chemical  Company,  for  the  arrest,  com- 
mitment, and  detention  of  said  F.  C  Doss,  to 
await  action  of  the  grand  jury  in  said  District 
Conrt;  that  afBant  is  president  of  said  Chemical 
Ckimpany  and  acting  in  its  behalf  in  this  regard. 
[Signed]  W.  W.  Woodruff.  Sworn  to  and  sub- 
scribed l>efore  me,  this  16th  day  of  May,  1914. 
J.  0.  Printup,  U.  S.  Com'r." 

The  defendant  demurred  generally  to  the 
petition,  upon  the  ground  tbat  no  cause  of 
action  was  set  out,  and  also  specially  de- 
murred to  the  allegations  therein  touching 
the  appearance  of  Woodruff  before  the  United 
States  grand  Jury,  and  the  further  statement 
as  to  the  news  articles  appearing  In  the  public 
prints  in  reference  to  the  charge  of  perjury 
and  false  swearing,  made  by  Woodruff 
against  the  plaintiff.  The  defendant  like- 
wise amended  his  demurrer  by  adding  there- 
to, as  a  specific  ground,  that  the  facts  alleged 
in  the  petition  failed  to  show  that  the  prose- 
coHon  was  maliciously  carried  on,  and  in  fact 
showed  that  it  was  not  carried  on  to  such  an 
extent  as  to  constitute  a  foundation  for  an 
action  for  malldoos  prosecution.    A  special 


demurrer  objecting  to  an  entry  on  one  of  the 
exhibits  as  a  mere  conclusion  was  also  Inter- 
posed, and  was  sustained  by  the  court,  while 
the  remaining  grounds  of  the  demurrer  and 
the  amendment  thereto  were  overruled. 

[1,2]  In  the  view  we  take  of  this  case  it  is 
unnecessary  to  discuss  or  pass  upon  any  of 
the  various  questions  raised  by  the  special 
demurrers  or  by  the  special  grounds  of  the 
motion  for  a  new  trial.  It  appears  clear  to 
us,  however,  under  the  ruling  in  Page  v. 
Citizens'  Banking  Co.,  Ill  Ga.  73,  36  B.  B. 
418,  51  L.  B.  A.  463,  78  Am.  St.  Bep.  144  (4), 
that  the  conrt  did  not  err  in  overruling  the 
general  demurrer.    It  was  there  held: 

"It  is  'carrying  on'  a  prosecution  to  cause  a 
warrant  to  he  issued,  having  the  defendant 
therein  arrested  and  his  goods  seized,  having  him 
brought  before  a  committhig  magistrate,  procur- 
ing continuances  of  the  preliminary  hearing,  and 
requiring  him  to  give  bond  for  his  appearance 
before  the  committing  magistrate,  notwithstand- 
ing the  prosecution  was  finally  abandoned  in  the 
committing  court." 

Therefore,  without  considering  the  remain- 
ing demurrers,  we  come  to  a  consideration  of 
the  evidence.  It  was  shown,  without  any  con- 
flict in  the  testimony,  that  Doss  had  been 
selling  stock  for  the  Interstate  Chanlcal 
Company  under  the  following  contract: 

"This  agreement,  made  and  entered  into  this 
15th  day  of  January,  1912,  by  and  between  the 
Interstate  Chemical  Company  of  Georgia,  Bome, 
Oa.,  known  hereafter  as  party  of  the  first  part, 
and  F.  C.  Doss,  of  Borne,  Ga.,  Imown  hereafter 
as  party  of  the  second  part,  witnesseth:  That 
said  parties,  in  consideration  of  mutual  cove- 
nants and  agreements  herein  contained,  hereby 
contract  and  agree  as  follows,  to  wit:  Birst. 
Said  first  party  hereby  appoints  said  second 
part^  its  agent  and  salesman  for  the  purpose  of 
soliciting  and  procuring  applications  for  treas- 
ury stock  in  the  Interstate  Chemical  Company 
of  Georgia,  and  securing  such  other  business  in 
connection  therewith  as  first  party  may  ex- 
pressly require  in  the  following  territory:  In 
Georgia.  Second.  First  party  agrees  to  pay 
second  party  a  commission  of  twenty-five  per 
cent,  on  all  applications  for  treasury  stock  in  the 
Interstate  Chemical  Company  that  are  accepted 
by  first  party ;  said  commissions  to  be  due  and 
payable  as  settlement  in  cash  is  made  and  turned 
over  to  first  party,  or,  if  notes  are  given  in  pay- 
ment of  stock,  commissions  are  due  and  payable 
when  said  notes  are  paid  in  cash.  Third.  First 
party  agrees  to  advance)  or  loan,  second  party, 
from  week  to  week,  an  amount  not  to  exceed 
seventy-five  per  cent,  of  the  amount  of  second 
party's  commission  on  notes  turned  in  and  ac- 
cepted by  first  party.  •  ♦  •  [Other  parts  of 
the  contract  are  immaterial.]  In  witness  where- 
of the  parties  have  subscribed  their  names  and 
affixed  their  seals  to  duplicate  copies  thereto, 
the  date  and  year  first  above  written.  [Signed] 
Interstate  Chemical  Co.,  per  P.  D.  Christian, 
Mgr.     F.  C.  DoM." 

Under  his  construction  of  this  contract. 
Doss  concluded  that  the  Interstate  Chemical 
Compaqy  was  indebted  to  liim  In  the  sum  of 
$3,630.87  by  reason  of  the  fact  that  it  had 
transferred  or  hypothecated  in  some  way 
notes  taken  by  him  for  stock  in  said  corpora- 
tion under  this  contract  .  Be  testified: 

"They  went  ahead  and  transferred  those  notes, 
some  of  which  were  not  yet  due,  and  tbat  was 
the  basis  of  my  allegation  that  tliey  owed  me 
the  amount  stated  there.    I  figured  up  tliat  tlii« 
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f  ,630.87  la  due  me.  It  took  all  of  my  notes  that 
had  taken,  whether  paid  to  the  Chemical  Com- 
pany or  not,  to  make  that  amount  of  commis- 
sions doe  me.  There  wag  a  controversy  between 
Mr.  Christian  and  me  as  to  bow  much  the 
company  owed  me.  He  contended  that  the  com- 
pany did  not  owe  me  commissions  on  my  notes 
unless  the  makers  bad  paid  them.  They  re- 
fused to  pay  me  any  more.  They  did  not  deny 
to  me  that  they  did  not  owe  me  this  amount. 
They  refused  to  pay  it  to  me.  I  demanded  it 
They  have  not  paid  it  yet.  Before  I  made  this 
affidavit  in  the  bankruptcy  court  I  had  gotten 
76  per  cent  of  the  26  per  cent  I  was  entitled 
to." 

The  Interstate  Chemical  Company  contend- 
ed that  It  would  not  be  Indebted  to  Doss  on 
the  notes  In  question  until  payment  of  the 
notes  "in  cash,"  as  provided  by  the  terms  of 
the  written  contract  between  them,  by  the 
makers  of  the  notes  or  by  some  one  for  them. 
The  corporation  Insisted,  in  various  dlscns- 
slons  of  the  matter  between  Doss  and  some 
of  the  officers  of  the  company,  that  tbe  hy- 
pothecation of  the  notes  by  the  company  did 
not  amount  to  a  payment  thereof  "In  cash," 
and  this  contention  appears  to  be  obviously 
correct  since,  In  the  absence  of  anything  to 
the  contrary,  it  must  be  assumed  that  the 
company  Indorsed  the  notes  with  recourse,  at 
the  time  It  discounted  or  hypothecated  tbem, 
and  therefore  that  it  was  still  responsible 
thereon  to  the  transferee  In  the  event  the 
original  makers  failed  to  pay  in  cash.  The 
testimony  farther  discloses  that  Wkwdruff  bad 
heard  that  Doss  was  claiming  some  indebted- 
ness against  the  company  before  Doss  made 
oath  to  the  petition  In  bankruptcy  and  after 
the  petition  was  filed,  and  that  he,  having 
no  personal  knowledge  of  the  matter,  as  he 
bad  only  been  presidant  of  tbe  company  for 
three  or  four  months,  went  over  the  books 
carefully  with  the  assistance  of  the  other 
officials  who  had  the  books  In  charge,  and 
discussed  the  matter  with  the  officer  who  had 
been  negotiating  with  Doss,  and  likewise  care- 
fully considered  the  contract,  with  the  result 
that  be  reached  the  conclusion  that  the  com- 
pany was  not  indebted  in  any  amount  what- 
ever to  Doss  at  the  time  the  latter  made  oath 
to  the  petition  in  bankruptcy,  and  thereupon 
he  himself  made  oath  to  the  warrant  charging 
Doss  with  a  false  statement  in  claiming  in- 
debtedness of  $3,630.87. 

It  may  be  easily  Inferred  that  Doss,  In 
making  oath  to  the  petition  in  bankruptcy, 
acted  In  good  faith,  honestly  believing  that 
because  tbe  company  had  hypothecated  notes 
obtained  by  him  for  stock  on  which  he  was 
entitled  to  commissions,  it  owed  blm  such 
commissions  immediately  upon  the  transfer 
or  discount  of  the  notes  and  without  await- 
ing the  payment  thereof  in  cash  by  the  mak- 
ers. Hence  It  may  readily  be  understood  why 
the  grand  Jury  of  the  United  States  court 
found  no  bill  on  the  charge  preferred  against 
blm  as  they  doubtless  concluded  that  there 
was  no  wrongful  intent  on  his  part  in  claim- 
lug  under  oath   that   the  corporation  owed 


him  the  sum  he  contended  for,  and  that  he 
did  not  knowingly  make  a  false  statement 
On  the  other  hand,  it  is  clear  that  the  state- 
ment made  was  in  fact  incorrect  and,  in 
the  broad  sense  of  the  word,  was  there- 
fore a  "false"  statement  as  alleged  by  Wood- 
ruff; for  plainly,  under  all  tbe  testimony 
in  tbe  case,  the  corporation,  at  the  time  Doss 
made  tbe  oath  to  the  petition  in  bankruptcy, 
was  not  indebted  to  blm  in  the  amount  set 
forth  in  the  petition.  This  being  true,  and 
considering  the  facts  that  Woodruff  did  not 
recklessly  or  carelessly  act  but  apparently 
made  every  effort  to  ascertain  whether  or 
not  the  Indebtedness  claimed  by  Doss  in  fsct 
existed,  before  swearing  out  the  warrant  it 
is  evident  that  there  was  no  want  of  probable 
cause  for  the  prosecution  Instituted  by  Wood- 
ruff. Woodruff  not  only  conferred  with  tbe 
proper  officials  connected  with  the  company, 
but  examined  the  contract  under  which  tbe 
dispute  arose  between  the  parties;  he  con- 
sulted his  attorneys  vritb  reference  to  the 
matter,  before  acting;  and,  under  the  ad- 
missions of  Doss,  In  tbe  extract  from  hia 
evidence,  quoted  above,  the  amount  alleged 
by  him  to  be  due  by  the  Interstate  C3iemical 
Company  was  not  in  fact  due  at  the  time  be 
made  oath  to  this  allegation  and  hence  there 
was  probable  cause  for  Woodruff  to  believe 
that  Doss .  deliberately  made  oath  to  a  false 
statement,  with  full  knowledge  of  its  falsity. 
If  there  were  any  conflict  In  the  testimony  on 
these  material  issues,  then  of  course  under 
the  provisions  of  section  4440  of  the  Civil 
Code  of  1910,  the  Jury  would  det»inine 
whether  there  was  a  want  of  probable  cause; 
and  if  there  was  evidence  from  which  they 
could  so  determine  this  court  would  be  pow- 
erless to  intervene. 

Without  extending  the  discussion,  or  seek- 
ing further  to  amplify  the  ruling  made,  it  ia 
enough  to  say  that  the  finding  of  the  Jury, 
that  there  was  no  probable  cause  for  the 
prosecution  instituted  by  Woodruff  against 
Doss  was  contrary  to  law.  Inasmuch  as  it  is 
wholly  unsupported  by  the  evidence  In  the 
case.  The  Judge  of  the  superior  court  there- 
fore erred  in  overruling  the  motion  for  a 
new  trlaL 

Judgment  reversed. 

GEORGE  and  LUKE;  JJ.,  concur. 

(20  0«.  App.   381) 

BUFORD  V.  SOUTHERN  COTTON  OIL  CO. 

(No.  8326.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  2, 

July  23. 1917.) 

1.  CouBTS  «=»188(7)  —  CiTT  CouBTS— Pleas- 
ing— TniE  TO  Pl^EAD. 

Under  Acts  1910,  p.  208.  ^  1,  providhig  that 
in  cases  brought  in  city  court  of  Savannah  de- 
fendant shall  plead,  answer,  or  demar  before 
opening  of  court  at  return  term  of  suit  and  in 
case  of  default  it  shall  be  noted  on  docket,  bat 
the  judge  may,  upon  cause  shown,  open  default 
at  any  time  wiuiin  SO  days  from  opening  of 
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tenn,  court  may  projierl^  refnie  to  strike  ui 
answer,  filed  two  years  after  term  to  which  snit 
is  retamable,  where  no  default  had  been  marked 
on  the  docket,  and  answer  waa  filed  before  case 
was  called  for  trial. 

2.  Tbiai.  «=9l39(l)— Dibkotino  Ysbdiot— In- 
BimiCIIROT  OT  EviDBwcat. 
It  is  error  to  direct  verdict  for  defendant, 
where  evidence,  with  all  reasonable  deductions 
and  inferences  to  be  drawn  therefrom,  does  not 
demand  verdict  for  him. 

Srror  from  City  Ciourt  of  Savaunali; 
Davis  Freeman,  Judge. 

Action  by  J.  6.  Buford  against  the  South- 
ern Cotton  Oil  Company.  From  Judgment 
for  defendant,  plaintiff  brlnga  error.  Be- 
veraed. 

Oliver  ft  Oliver,  of  Savannah,  for  plain- 
tifr  In  error.  Geo.  W.  Owens,  of  Savannah, 
for  defendant'in  error. 


BLOODWORTH,  J.  Buford  brought  suit 
against  the  Southern  Cotton  Oil  Company, 
returnable  to  the  July,  1914,  term  of  the  dty 
court  of  Savannah.  No  plea  tras  filed  until 
July  31,  1916.  On  August  1,  1916,  plaintiff 
moved  to  strike  the  answer,  upon  the 
ground  that  It  was  filed  too  late,  and  "up- 
on the  ground  that  the  answer  was  filed 
without  any  order  of  the  court,  or  ponsent 
given  by  the  court  thus  to  file  the  same,  and 
that  the  filing  of  the  answer  tended  to  de- 
prive the  plaintiff  of  a  vested  right  which 
bad  accrued  under  the  law."  This  motion 
was  denied  "because  said  case  had  not  been 
marked  'Iq  default,'  and  the  plea  waa  filed 
before  the  case  was  called  for  trial.''  When 
the  evidence  was  all  in  the  judge  directed  & 
verdict  for  defendant  for  $50.22,  the  amount 
abown  to  be  due  the  defendant  by  the  ac- 
count set  out  In  the  plea  and  by  the  admis- 
sion of  the  plaintiff. 

[1]  1.  Did  the  court  err  In  refusing  to 
strike  the  answer  of  the  defendant?  The 
answer  to  this  question  must  be  found  In  the 
proper  construction  of  "An  act  to  alter  and 
amend  the  several  laws  relating  to  the  city 
court  of  Savannah,  and  for  other  purposes," 
found  In  Laws  Georgia  1910,  p.  203,  wbldi 
is  as  follows: 

'^Defendants  in  cases  brought  in  the  dty  court 
of  Savannah,  shall  file  bis  demurrer,  plea  or 
answer  in  writing  on  or  before  the  opening  of 
the  court  at  the  retnm  term  of  the  suit,  and  the 
pleadings  shall  conform  to  the  general  law  of  the 
state.  In  case  of  default,  the  same  shall  be 
noted  on  the  docket,  and  in  such  case  the  defend- 
ant may  of  right  before  the  opening  of  the  court, 
on  the  Monday  foUowing  the  begmnlng  of  the 
term,  open  the  default  by  filing  any  pleading  not 
dilatory.  If  the  default  be  not  so  opened  the 
plaintiff  may  proceed  ex  parte  and  establish  his 
demand,  upon  the  proof  thereof,  but  the  judge 
of  said  court  may  upon  cause  snown  either  be- 
fore or  after  find  judgment  open  a  default  at 
any  time  within  thirty  days  from  the  opening 
of  the  term." 

From  this  It  will  be  seen  that  the  provi- 
sion is  mandatory  that  the  defendant  shall 
file  his  defense  "on  or  before  the  opening  of 


the  court  at  the  return  term  of  the  suit," 
and  that  It  is  also  mandatory  that  the  judge 
In  cases  of  default  shall  note  the  same  on 
the  docket  It  appears  that  no  plea  was  fil- 
ed and  that  the  judge  did  not  enter  default 
upon  the  docket  In  the  case  of  Thurmond 
V.  Groves  ft  Co.,  126  Ga.  779,  55  S.  E.  916, 
th6  second  headnote  Is  aa  follows : 

"If  there  were  any  duty  on  the  part  of  the 
judge  to  mark  the  ease  in  default  under  this  act, 
m  the  absence  of  anything  appearing  to  the 
contrary,  the  presumption  would  be  that  he  did 
so." 

By  the  express  terms  of  the  almve-quoted 
act,  it  is  the  duty  of  the  Judge,  In  case  of 
defoult,  to  note  the  same  on  the  docket  As 
the  Judge  Is  presumed  to  do  his  duty,  and 
there  is  no  entry  on  the  docket,  there  must 
have  been  some  reason  why  it  was  not  so 
marked.  This  idea  is  borne  out  by  the  fact 
that  the  attorney  for  the  plaintiff  did  not 
take  judgment  although  several  terms  had 
passed  before  the  plea  was  filed.  There  is 
evidently  something  in  the  case  not  disclos- 
ed by  the  record.  It  may  be  that  demurrer 
was  filed,  or  that  something  happened  In 
this  case  similar  to  that  which  occurred  in 
the  case  of  Davis  v.  S.  C.  ft  Ga.  B,  B.  Co., 
107  Ga.  420,  33  S.  B.  437  (1).  The  attorney 
for  the  plaintiff  complained  that  the  plea 
was  filed  too  late.  If  there  was  no  reason 
for  passing  the  case  from  term  to  term,  why 
did  not  counsel  for  plaintiff  take  Judgment 
before  the  term  at  which  the  plea  was  filed? 
It  is  true  that  this  court  and  our  Supreme 
Court  have  held  that,  wl^ere  acts  relating  to 
dty  courts  provide  for  Uie  trial  of  cases  at 
the  first  term,  the  procedure  was  so  changed 
as  to  make  the  superior  court  practice  as 
to  defaults  utterly  inapplicable.  Dodson 
Printers'  Supply  Co.  v.  Harris,  114  Ga.  966, 
41  S.  E.  64;  Pitts  v.  Wheeler,  6  Ga.  App.  720, 
65  S.  B.  689;  Hunter  v.  Hlnman,  7  Ga.  App. 
887,  66  S.  E.  1039.  But  In  such  cases  there 
was  no  reference  in  the  acts  to  defaults. 

In  the  Instant  case  it  is  different,  and 
we  can  analogize  the  provisions  oi  the  act  to 
the  sections  of  the  Code  in  reference  to  judg- 
ments and  defaults  in  the  superior  court. 
Under  our  law,  persons  who  are  sued  In  the 
superior  court  must  make  their  defense  at 
the  first  term.  Civ.  Code,  {{  5628,  5635,  and 
5653;  Cowart  v.  Stanton,  104  Ga.  620,  30 
S.  E.  743.  Sections  5653,  6656,  and  5656 
of  the  cavil  Code  of  1910  provide  for  the 
entry  and  for  the  opening  of  defaults.  Sec- 
tion 5655  provides  that.  In  the  event  the 
default  Is  not  opened  within  30  days  from 
the  entry  thereof,  "the  plaintiff  shaU  be  en- 
titled at  the  trial  term  to  take  a  verdict 
or  judgment  as  the  case  may  be."  Section 
5666  provides  that  the  Judge  In  his  discre- 
tion may  allow  defaults  opened  "for  provi- 
dential cause  preventing  the  filing  of  a  plea, 
or  for  excusable  neglect,  or  where  the  judge, 
from  all  the  facts,  shall  determine  that .  a 
proper  case  has  been  made  for  the  default 
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to  be  opened  on  terms  to  be  fixed  by  the 
court."  It  Is  now  well  settled  that  a  default 
cannot  be  opened  after  the  trial  term  has 
passed.  Brawner  v.  Maddoz,  1  Oa.  App. 
336,  58  S.  B.  27&  ^e  act  governing  cases 
of  default  iQ  the  city  court  of  Savannah, 
quoted  supra,  provides  that : 
'  "In  case  of  default,  the  same  shall  be  noted 
on  the  docket,  and  in  sach  case  the  defendant 
may  of  right  before  the  opening  of  the  court, 
on  the  Monday  following  the  beginning  of  the 
term,  open  the  default  by  filing  and  pleading 
not  dilatory.  If  the  default  be  not  so  opened 
the  plaintiff  may  proceed  ex  parte  and  establish 
his  demand,  upon  the  proof  thereof,  bat  the 
judge  of  said  court  may  upon  cause  shown  ei- 
ther before  or  after  final  judgment  open  a  de- 
fault at  any  time  within  thirty  days  from  the 
opening  of  the  term." 

It  will  thus  be  seen  that,  where  there  Is 
an  entry  of  default  In  a  case  in  the  superior 
court,  the  default  cannot  be  opened  after  the 
trial  term;  and  It  appears  from  the  act 
quoted  above  that  a  default  in  the  city  court 
of  Savannah  cannot  be  oi>ened  at  any  time 
after  30  days  from  the  opening  of  the  first 
term.  But  we  are  not  dealing  with  a  case 
where  there  la  an  entry  of  default  on  the 
docket,  but  the  absence  of  one.  As  this  is 
true,  we  are  forced  to  the  conclusion  that 
under  the  special  act  above  referred  to,  be- 
fore the  defendant  will  be  denied  the  privi- 
lege of  filing  hla  defense,  there  must  be  an 
entry  of  default  on  the  docket  or  an  adjudi- 
cation of  the  fbct  of  default  In  the  case 
of  Davis  v.  S.  a  &  Ga.  R.  Co.,  supra,  there 
was  no  pleading  at  the  first  term  and  no  de- 
tanlt  entered,  and  in  the  decision  (107  Ga. 
422,  33  S.  E.  438)  Justice  Lewis  said: 

"We  think  in  this  case  the  judge  erred  in 
ruUng  that  the  case  was  in  default  at  all.  An 
adjudication  of  the  default  is  evidenced  by  an 
entry  on  the  docket,  and  even  if  the  defendant 
had  ever  become  liable  to  such  judgment  against 
him  in  this  case,  there  was  a  failure  to  so  enter 
it.  The  statute  gives  him  80  days  after  the 
entry  of  default  in  which  to  plead  and  have  the 
same  opened  upon  the  payment  of  costs.  To 
allow  the  defendant  to  file  his  demurrer  before 
such  entry  has  been  made,  and  therefore  before 
the  case  has  actually  been  adjudged  in  default, 
was  certainly  no  abuse  of  discretion  on  the 
part  of  the  judge,  and  was  not  a  violation  either 
of  the  spirit  or  letter  of  the  statute." 

The  following  ruUngs  are  in  point : 

"When  np<m  the  call  of  the  appearance  docket 
no  entry  of  default  is  made,  the  court  may  in 
its  discretion,  at  a  subsequent  term,  permit  a 

Elea  to  be  filed  at  any  time  before  such  entry 
as  been  made."    Chambless  v.  Livingston,  123 
Ga.  257,  61  S.  El.  314(1). 

"Where  a  plea  has  been  filed  after  the 
expiration  of  the  time  allowed  by  law,  but  the 
case  has  never  been  marked  'In  default,'  it  is 
not  error,  on  t6e  call  of  the  case  for  hearing,  to 
refuse  to  strike  the  plea  and  an  amendment 
thereto  because  not  filed  in  time;  and  the  deci- 
sions upon  this  question  in  the  cases  of  Davis 
V.  South  Carolina  R.  Co.,  107  Ga.  420,  33  S. 
EL  437,  Gordon  v.  Hudson,  120  Ga.  698,  48  S. 
B.  131,  Chambless  v.  Livingston,  123  Ga.  257, 
51  S.  B.  314,  and  Gillis  v.  Atlantic  Coast  Line 
R.  Co.,  127  Ga.  678.  56  S.  B.  1003,  upon  a 
review  thereof,  are  affirmed." 

See,  also,  McKenzle's  Sons  &  Co.  v.  Con- 
soUdated  Lumber  Co.,  142  Ga.  375,  82  S.  E. 


1062  (1) ;  Hall  V.  OHedeihan,  141  Ga.  602.  81 
S.  B.  868  a) ;  Clifton  t.  Flveash,  122  (3a.  383, 
50  S.  B.  134;  Price  t.  Hamilton  (Sup.)  92 
S.  B.  62. 

Tfiete  is  on  apparent,  If  not  a  real,  conflict 
between  what  Is  here  de<dded  and  what  Is 
decided  In  the  case  of  Rlverdale  Pecan  Co. 
V.  Cutter,  16  Ga.  App.  6S1,  85  8.  B.  929.  But 
we  are  following  the  ruUngs  of  our  Supreme 
C!ourt  as  laid  down  in  the  above-stated  cases, 
and  by  these  we  are  bonnd.  In  the  case  just 
referred  to  Chief  Judge  Russell  dted  the  case 
oV  Dodson  Printers'  Supply  Co.  t.  Harris, 
114  Ga.  966,  41  S.  E.  54,  and  In  the  case  dted 
Chief  Justice  Simmons  called  attention  to 
the  fact  that  In  the  superior  court  the  Code 
requires  that  the  Judge  shall  call  the  appear- 
ance docket  at  the  first  term  and  mark 
against  each  case  "Answer"  or  "Default,"  and 
then  added: 

"The  city  court  of  Atlanta  has  now  no  ap- 
pearance term.  The  Judge  is  not  obliged  to  call 
the  appearance  docket" 

The  other  case  dted  by  Chief  Judge  Russell 
is  that  of  Thurmond  v.  Groves  &  Oo.,  126  Ga. 
779,  65  S.  BL  915,  which  arose  in  the  city  court 
of  Washington,  and  the  act  creating  that 
court  makes  no  provision  for  the  calling  of 
the  appearance  docket  or  for  marking  cases 
"in  default."  In  the  dty  court  of  Savannah, 
as  above  shown,  the  judge  was  required  in 
case  of  default  to  note  same  on  the  docket 
It  will  thus  be  seen  that  the  cases  cited  in  the 
case  of  Rlverdale  Pecan  Co.  v.  Cutter,  supra, 
are  apparently  not  authority  for  the  broad 
prindples  laid  down  in  that  case.  The 
facts  in  the  other  cases  dted  by  counsel  for 
plaintur  In  error  clearly  distlnigulsh  those 
cases  from  the  instant  one.  In  the  case  of 
Bass  V.  Doughty,  6  Ga.  App.  460,  63  S.  B. 
617,  Judge  Powell  said: 

"Punctuality  is  a  virtue  of  high  order,  but 
truth  and  justice  are  even  more  exalted ;  hence 
the  demand  for  punctuality  in  pleading  should 
not  be  so  strict  as  to  prevent  Inquiry  into  truth, 
and  to  deny  justice  where  the  delinquency  is 
reasonably  excusable.  Therefore,  while  the  law 
makes  requirements  of  punctuality  in  pleading, 
it  also  usually  makes  provision  for  relieving 
against  the  penalties  imposed  for  a  lack  of  this 
virtue,  when  the  interests  of  truth  and  justice 
require  it  This  may  be  said  to  be  the  general 
policy  of  the  law.  Our  statutes  for  opening 
defaults  well  indicate  this  policy,  merefore, 
if  the  language  used  by  the  Legislature  in  a 
special  act  is  ambiguous  or  doubtful  in  mean- 
ing, the  ambiguity  and  doubt  will  be  resolved 
against  harshness  and  injustice,  and  in  favor  of 
letting  the  truth  be  known." 

Under  the  above  rulings  we  are  constrain- 
ed to  hold  that  the  Judge  properly  refused  to 
strike  the  plea. 

[2]  2.  The  pialntifTs  suit  was  based  upon  a 
contract  under  which  he  was  to  purchase  for 
defendant  cotton  seed  on  commission.  In  h!bs 
petition  be  asked  for  commissions  on  a  num- 
ber of  transactions.  The  evidence  in  refer- 
ence to  at  least  a  part  of  these  was  conflict- 
ing as  to  material  facts,  and  we  cannot  say 
that  the  evidence  introduced,  with  all  reason- 
able deductions  and  Inferences  therefrom,  do- 
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manded  a  verdict  for  the  defendant,  and  for 
this  reason  the  judgment  Is  reversed. 

BROTO:s,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(30    Ga.    App.  63t^ 

SODTHEBN  BZ.  CO.  v.  BIAGKWELIi. 

(No.  8109.) 

(Court  of  Appeals  of  Georgia,  Division  Ma  1. 

July  26,  191T.) 

(SvTlalut  by  ihe  Court.) 

1.  Master  and  Sehvant  «=>204(2),  265(2)— 
IKJT7BIES  TO  Sebv ANT— Federal  Buflotebs' 
Ijabzlfit  Act. 

The  suit  was  broaght  under  tii«  federal  Em- 
uloyers'  IdabiUty  Act  (Act  April  22, 1906,  c.  149, 
35  Stat  65  |U  S.  Comp.  St  1916,  »  8657- 
86651),  bat  not  on  accmint  of  any  violation  of 
the  federal  statute  for  the  protection  of  em- 
pioyia;  and  hence  the  doctrine  of  assumption 
of  risk  vras  available  as  a  complete  defense. 
Likewise  no  presumption  of  negligence  existed 
against  the  ddendant. 

2.  Master  and  Servant  «=»286(29)— Injt;- 
BiBs  to  Servant— Evidence. 

The  plaintiff  was  a  section  hand  in  the  em- 
^oy  of  the  defendant,  and  was  injured  while 
cariTing  on  the  work  he  was  engaged  to  perform, 
and  the  uncontradicted  evidence  snowed  no  want 
of  ordinai7  care  on  the  part  of  the  defendant 
for  his  safety.  The  verdict  was  not  warranted 
by  the  evidence,  and  hence  was  contrary  to  law. 

Error  from  Superior  Court,  Whitfield 
County;    A.  W.  Fite,  Judge. 

Action  by  Oyp  Blackwell  against  the  Sontb- 
em  Ballway  Company.  There  was  a  lodg- 
ment for  plaintiff,  and  defeifdaat  brings 
ernnr.    Reversed. 

Geoi.  G.  Glenn  and  Ifaddox,  McCamy  & 
Sbnmate,  all  of  Dalton,  for  plaintiff  in  error. 
Wm.  E.  Mann  and  W.  C.  Martin,  both  of 
Dalton,  for  d^endant  in  error. 

WADE,  C.  J.  [1]  Gyp  BlackweU  Instituted 
an  action  against  the  Southern  Railway  Com- 
pany for  personal  injuries.  Tbe  acU(»  was 
brought  under  the  federal  "Employers'  Ua- 
biUty  Act"  of  April  22,  igO&  The  aUegaUons 
of  the  petition  were  substantlaUy  as, follows : 
That  on  September  21, 1914,  while  tbe  plain- 
tiff was  In  tbe  employment  of  the  defend- 
ant as  a  section  band,  at  work  on  the  "Dal- 
ton section,"  tbe  foreman  who  had  charge 
of  the  work,  and  whose  orders  he  was  bound 
to  obey,  directed  bim  to  obtain  from  the 
section  toolbouse  in  Dalton,  Ga.,  a  certain 
"slag  buggy"  belonging  to  the  defendant, 
and  to  proceed  down  the  defendant's  rail- 
road track  with  it;  that  the  "slag  buggy" 
is  a  two-wbeel  contrivance,  whidi  runs  on 
one  of  tbe  rails  of  tbe  railroad  track,  and  is 
poshed  by  any  one  propelling  it;  ttiat  it 
wag  to  be  carried  south,  and  tbe  plaintiff 
was  pushing  It  in  that  direction  as  ordered 
by  bis  foreman,  and  bis  face  was  towards 
that  direction,  and  be  was  in  a  bent  or  stoop- 
ing position,  performing  his  work  and  duties 
as  directed  by  the  foreman,  and  had  advanc- 
ed about  one  mile  south  of  Dalton,  when  a 


passenger  train  of  tbe  defendant  ran  down 
upon  bim  and,  as  be  was  attempting  to  get 
out  of  the  way  of  the  train.  It  struck  the 
"slag  buggy,"  which  he  was  pushing,  and 
knocked  It  with  great  violence  against  him, 
breaking  bis  leg  and  causing  other  injuries 
described.  It  was  further  alleged  that  it  was 
tbe  custom  of  the  section  hands  to  go  out 
at  6 :30  o'clodc  a.  m.,  and  this  fact  was  known 
to  defendant,  its  servants,  agents,  and  em- 
ployes; that  the  defendant  was  negligent  in 
running  the  train  at  tbe  high  and  rapid 
rate  of  60  mUes  per  hour  "at  the  point  and 
along  the  place  where  employ&s  were  expect- 
ed at  this  time  In  the  morning,  and  where  In 
the  exercise  of  ordinary  care  they  could  have 
seen  petitioner,"  and  In  not  keeping  a  lo<A- 
ont  at  this  point,  as  ordinary  care  and  dili- 
gence required,  and  in  falling  to  see  him,  as 
the  engineer  and  fireman  of  tbe  train  would 
have  done,  had  tbey  exercised  ordinaiy  care; 
in  not  having  the  train  under  such  control, 
so  as  to  avoid  injuring  him,  and^  in  failing  to 
warn  him  of  the  approach  of  the  train,  by 
blowing  the  whistle  or  ringing  the  bell ;  that, 
if  the  engineer  and  other  servants  of  the  de- 
fendant had  exercised  ordinary  care  and  dil- 
igence, they  couM  have  seen  that  the  plain- 
tiff was  in  a  stooped  and  bent  position,  with 
his  back  towards  them,  and  that  the  only 
way  of  escape  from  this  perilous  position 
was  by  warning  from  tbe  employes  in  charge 
of  tbe  train.  The  plaintiff  further  alleged, 
by  amendment,  that  the  defendant  was  negli- 
gent, in  that  its  section  foreman  failed  to 
place  some  one  in  charge  of  him  to  help 
with  the  "slag  buggy,"  and  In  falling  to  no- 
tify "the  operator"  and  have  Mm  provide 
means  to  warn  tbe  plaintiff  of  the  approadi 
of  the  train,  and  provide  for  his  protectioa. 
Tbe  verdict  was  in  favor  of  the  plaintiff, 
the  defendant's  motion  for  a  new  trial  was 
overruled,  and  the  movant  excepted. 

Counsel  for  the  plaintiff  In  error  in  their 
brief  say: 

"The  sole  insisCenoe  that  will  be  made  in  this 
Mef  ts  upon  the  general  grounds  of  the  motion 
for  a  new  trial,  we  believing  that,  under  the  un- 
disputed testimony  In  the  case,  plaintiff  was  in- 
JUKd  by  one  of  the  ritdis  assumM  by  him  in  un- 
dertaking defendant's  employment ;  that  no  neg- 
ligence is  shown  whatever  upon  the  part  of  the 
defendant's  agents;  and  that -there  can  be  no 
legal  recovery  by  plaintiff." 

The  action  being  brought  under  the  federal 
Employers'  Liability  Act,  the  provisiong  of 
that  act  are  controlling,  and  the  case  must 
be  adjudicated  in  accordance  therewith.  It 
Is  well  settled  that  under  the  provisions  of 
this  act  tbe  plaintiff  a&sumed  whatever  risks 
were  normally  incident  to  his  employment 
"In  a  suit  brought  under  the  federal  'Em- 
ployers' Liability  Act,'  except  generally  as 
to  violations  of  federal  statutes  for  the  pro- 
tection of  employte,  assumption  of  risk  is  an 
absolute  defense,  while  contributory  negli- 
gence merely  reduces  the  damages.  Roberts' 
Injuries  to  Interstate  Employes,  I  103;   Sea- 
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board  Air  Line  Ry.  t.  Horton.  233  U.  S.  492, 
34  Sup.  Ct  635,  58  L.  Fd.  1062,  L.  R.  A.  1915C, 
1,  Ann.  C9as.  1916B,  475."  Charleston,  etc.. 
By.  C3o.  V.  Sylvester,  17  Ga.  App.  85,  86  S.  E. 
275  (1).  One  of  the  risks  assnmed  by  the 
plaintiff  in  this  case  (who  was  employed  as 
a  track  hand),  upon  entering  the  service  of 
the  railway  company,  was  the  danger  ordi- 
narily incident  to  the  nsual  and  proper  oper- 
ation of  Its  trains  over  the  track  upon  which 
he  was  at  work.  This  proposition  is  the  fun- 
damental principle  underlying  the  decision 
of  the  Supreme  Court  In  the  case  of  L.  &  N. 
Railroad  Co.  v.  Kemp,  140  Ga.  657,  79  S.  E. 
558.  In  that  case  the  Injured  employ^  was 
foreman  of  a  force  of  section  hands  in  charge 
of  a  section  of  the  defendant's  railroad.  His 
duties  required  him  to  Inspect  and  maintain 
the  tracks  and  roadway  upon  his  section. 
While  on  a  tour  of  Inspection  of  the  tracks, 
he  was  confronted  with  an  emergency  pro- 
duced by  the  sudden  appearance  of  a  freight 
train,  operated  in  the  usual  method,  which 
rounded  a  curve,  and  In  an  effort  to  remove 
from  the  track  the  hand  car  on  which  he 
was  riding,  and  avoid  the  Impending  danger 
to  himself  and  his  hand  car,  he  was  Injured- 
It  was  expressly  ruled  In  that  case  that  under 
this  state  of  facts  the  plaintiff  could  not  re- 
cover. 

,  To  Justify  a  recovery  for  an  Injury  caus- 
ed by  a  train  striking  a  section  hand  while 
engaged  In  repairing  a  track,  it  must  be 
shown  that  the  proximate  cause  of  his  in- 
Jury  was  the  railway  company's  neglect  of 
some  duty  due  to  him  in  respect  to  his  pro- 
tection from  Injury  by  passing  trains.  Up- 
on this  subject,  it  was  said  in  the  case  of 
Norfolk  &  W.  Ry.  (Jo.  v.  Gesswine,  144  Fed. 
66,  75  O.  C.  A.  214: 

"This  man  was  one  of  a  nnmber  of  men  who 
were  emplojed  as  section  men  on  the  railroad. 
They  were  engaged  in  repairing  the  track,  tak- 
ing out  rails,  putting  in  new  ones,  taking  out 
cross-ties  and  putting  in  new  ones,  and  hewing 
them  into  proper  form  and  shape,  and  were 
working  on  the  railroad  track,  while  the  trains 
were  being  operated  in  the  usual  way — manifest- 
ly, a  place  of  danger.  A  railroad  does  not  sus- 
pend tile  operations  of  its  trains  until  the  track 
can  be  put  in  order,  and  the  proposition  to  these 
section  men  was:  'We  will  run  the  trains  and 
operate  the  road  as  heretofore,  as  we' ordinarily 
do,  and  between  trains  you  must  do  this  work  and 
look  out  for  yourselves  to  avoid  being  injured 
by  the  trains' — and  the  section  men  accept  the 
employment  upon  those  terms,  and  if  an  accident 
occurs,  and  they  are  hurt  while  the  trains  are 
being  managed  and  operated  in  the  usual  and 
ordinary  way,  they  can  have  no  just  ground  of 
complaint  against  the  railroad ;  it  is  not  the 
fault  of  the  railway  company." 

See,  also,  Aerkfetz  v.  Humphreys,  145  U. 
S.  418,  12  Sup.  Ct  835,  36  L.  Ed.  758;  Mor- 
ris V.  Boston  &  Maine  Rd.,  184  Mass.  36S,  6S 
N.  B.  680.  In  the  case  of  Woods  v.  St.  Louis 
&  8.  F.  R.  Co..  187  S.  W.  11,  the  Supreme 
Court  of  Missouri  said: 

"It  is  not  the  duty  of  a  railroad  company  to 
notify  section  men  that  any  certain  trains  are 
expected  to  pass  over  the  road,  but  it  is  their 
duty  to  be  on  the  lookout  and  keep  out  of  the 
way." 


And  In  the  case  of  Ellis  v.  Louisville,  etc., 
Railway  C6.,  155  Ky.  745,  160  S.  W.  512,  It 
was  held: 

"When  a  flagman  is  sent  out  to  watch  for 
trains  and  warn  them  of  danger,  the  railroad 
company  and  its  trainmen  have  a  right  to  pre- 
sume that  he  will  not  only  watch  for  trains,  but 
also  for  his  own  safety,  and  Ms  failure  to  do  tbis 
is  his  own  negligence,  and  he  cannot  recover  n( 
the  company  tor  an  injury  which  be  received  by 
reason  of  his  neglect,  unless  his  presence  and 
peril  were  discovered  by  those  in  charge  of  the 
train  in  time  to  avoid  striking  him,  by  tb* 
exercise  of  ordinary  care." 

[2]  Applying  the  above-stated  principle  of 
law  to  the  facts  adduced  at  the  trial  In  this 
case,  we  are  constrained  to  set  the  verdict 
In  favor  of  the  plaintiff  aside.  The  plain- 
tiff himself  testified: 

"No.  S  was  scheduled  here  at  6:30  in  the 
mornine  at  the  time  I  was  hurt.  I  had  been 
seeing  No.  8  pass  every  morning  since  I  had  been 
working  in  this  section.  It  was  a  passen^r 
train.  I  was  told  that  No.  8  was  scheduled  to 
pass  Dalton  at  6:30  in  the  morning.  We  alwaji 
got  down  to  our  work  before  No.  8  passed  here. 
On  the  morning  that  I  was  hurt  I  knew  that  No. 
8  had  not  passed.  I  Imew  that  while  on  my  way 
down  to  my  work  that  No.  8  was  coming  along 
some  time  or  another.  *  *  *  I  knew  when  I 
left  here  that,  if  No.  8  bad  not  run,  I  couldn't 
walk  down  to  my  work  before  it  was  due  along 
on  its  schedule.  I  knew  it  would  pass  me  be- 
tween here  and  where  I  would  stop  work." 

He  further  testified: 

That  all  he  was  "paying  attention  to  was  get- 
ting out  of  the  way,  and  I  won't  say  whether 
he  [the  engineer]  blew  or  not.  I  couldn't  tell 
you  whether  this  train  slacked  speed  or  not  I 
did  not  pay  much  attention  to  the  train." 

J.  D.  Anderson,  a  witness  sworn  In  behalf 
of  the  plaintiff,  testlfled: 

"I  went  down  to  the  place  where  the  plaintiff 
was  injured  on  the  Sontbern  road  this  morning. 
From  the  place  that  was  pointed  out  to  me  a* 
the  place  where  the  plaintiff  was  hurt,  if  the  en- 
gineer bad  seen  the  boy  as  quick  as  he  rounded 
the  curve,  he  could  have  seen  the  boy  somethinr 
like  100  yards,  the  distance  of  nine  rails,  and 
they  told  me  they  were  33  feet  long.  There  is 
a  boulder  that  projects  out  from  that  hill  go- 
ing around  that  curve  on  the  west,  but  I  couldn't 
tell  yon  bow  far  that  boulder  is  from  the  track 
♦  •  •  ■  You  can  see  further  around  the  curve 
from  the  outside  rail  than  you  can  from  the  in- 
side rail.  As  the  engineer  was  sitting  on  the  in- 
side of  the  curve  next  to  the  boulder.  Gyp  could 
have  seen  tho  other  side  of  the  engine  a  little 
sooner  than  the  engineer  could  have  seen  him. 
Had  the  boy  been  looking,  I  think  he  could  have 
seen  the  engine  a  little  bit  sooner  than  the  en- 
gineer could  have  seen  him.  From  where  Gyp 
showed  me  where  he  was  hurt  it  was  nine  rails 
and  one  half  from  where  the  engineer  came 
around  the  boulder." 

C.  A.  Rivers,  sworn  In  behalf  of  the  de- 
fendant, testlfled: 

That  he  was  a  foreman  for  the  Southern  Rail- 
way Company  on  the  section  south  of  Dalton: 
that  he  remembered  the  morning  Gyp  Blackwell 
was  hurt;  that  he  had  a  "slag  car"  that  he 
wanted  brought  down  to  where  he  was  going  to 
work,  a  mile  and  a  half  south  of  Dalton,  and 
that  he  "left  Gyp  to  bring  it  down,  and  told  him 
to  keep  a  lookout  for  No.  8,  which  was  a  passen- 
ger train" :  that  he  "told  Gyp  to  bring  the  ear 
down  to  where  we  were  dresemg  slag,"  and  also 
told  him  (Gyp)  that  "he  bad  19  minutes  on  No. 
8  when  he  left  Dalton." 
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On  cross-examination  this  witness  said: 
That  he  "knew  the  curves  were  in  the  track 
down  there,"  and  that  the  train  was  coming 
around  those  cnrves;  that  he  "instructed  Gyp 
to  watch  out  for  the  train  and  keep  out  of 
the_  way";  that  he  of  course  knew  that  "the 
train  woold  be  running  schedule  speed  along 
there,  which  was  about  30  or  35  miles  per 
hour";  that  he  "did  not  notify  the  operator  to 
put  the  engineer  on  notice  that  the  car  would 
be  down  in  there  somewhere — that  wasn't  my 
duty  and  I  didn't  do  it"  . 

R.  Ia  Halre,  sworn  for  the  defendant,  tes- 
tifled: 

That  he  had  been  operating  an  engine  on  the 
Southern  Bailway  continuously  for  26  years, 
and  that  he  "was  rtinning  the  engine  that  hit 
the  buggy,  that  buggy,  that  morning."  That  he 
knew  the  place  where  the  buggy  .was  struck,  and 
at  that  "place  thtre  is  a  very  stiff  curve ;  it  is 
about  as  stiff  a  curve  as  we  have  on  the  road." 
That  there  is  a  "rock  boulder  on  the  right-hand 
side  going  -eonth,  and  on  the  left-hand  side  is  a 
UtUe  fill,  and  this  is  a  stiff  curve,  and  that 
mountain  comes  down  to  where  you  can't  see 
around  there."  That  he  was  sitting  on  the  right- 
hand  side  of  the  engine,  and  "that  la  the  side 
this  boulder  is  on,  going  south  along  there.  This 
boulder  is  higher  than  I  am  on  the  engine,  and 
obstructs  my  view,  and  I  can't  see  until  I  pass 
around  it"  That  he  thought,  "this  boy,  could 
have  seen  the  front  end  of  the  engine  quicker 
than  I  could  have  seen  him  on  the  track,  be- 
cause of  coming  around  the  curve.  The  engine 
is  55  feet  long,  and  I  was  SO  feet  behind  the 
front  end  of  the  engine,  and  he  could  have  seen 
the  front  end  a  second  or  two  before  I  could 
have  seen  him."  That  when  he  struck  this  slag 
car  be  thought  he  was  running  about  40  miles 
an  hour,  which  was  just  about  the  usual  rate  of 
speed— about  schedule  time.  That  when  he  went 
around  that  curve  he  was  looking  ahead,  and 
saw  this  boy  just  as  soon  as  he  passed  around 
the  rock  boulder.  That  he  could  not  have  seen 
the  boy  any  sooner  than  he  did.  That  just  as 
soon  as  he  passed  around  this  rock  boulder  on 
the  curve  there  he  saw  the  boy  pushing  this 
"slag  buggy"  ahead,  and  that  he  shut  the  engine 
off  and  grabbed  the  whistle  and  pulled  it  open 
and  grabbed  the  bcake  valve  with  the  other  band, 
and  "the  boy,  just  as  soon  as  be  heard  the  whis- 
tle, just  tumbled  off,  just  like  that,  with  the 
buggy.  There  was  no  doubt  in  the  world  about 
my  having  blown  the  whistle.  I  remember  that 
as  distinctly  as  I  do  I  am  sitting  here  now.  As 
a  railroad  man  with  my  experience,  I  say  there 
was  nothing  more  that  I  could  have  done  that  I 
did  not  do.    I  did  everything  that  was  possible." 

There  was  no  presiunptlon  of  negligence 
against  the  defendant  In  this  case,  and  It 
will  be  observed  that  under  the  testimony  of 
the  plaintiff  himself,  as  well  as  of  the  wit- 
nesses sworn  In  hia  behalf,  and  from  the  un- 
contradicted evidence  In  behalf  of  the  defend- 
ant, the  defendant's  employes  In  charge  of 
the  locomotive  and  cars  which  Injured  the 
plaintiff  used  all  ordinary  care  and  diligence 
to  avoid  the  Injury.  The  pUilntlS  not  only 
knew  that  this  particular  train  which  caused 
his  injnrlefl  was  due  to  pass  that  place  about 
the  time  It  did  pass,  but  was  expressly 
warned  by  his  foreman  that  "he  had  19  mln- 
Qtes  on  No.  8  when  he  left  Dalton,  *  *  • 
to  watch  out  for  the  train  and  keep  out  of 
the  way."  The  undisputed  evidence  shows 
that  there  was  absolutely  no  way  the  engi- 
neer In  charge  of  the  defendant's  train  could, 


in  the  eserdae  of  the  degree  of  care  j  s.juired 
by  law,  have  known  of  the  presence  of  the 
plaintiff  on  the  track.  There  was  a  sharp 
curve  In  the  track.  Just  before  the  train 
reached  the  place  where  the  Injury  occurred, 
which  prevented  the  trainmen  from  seeing 
the  plaintiff  In  time  to  avoid  the  accident. 
When  the  engine  came  around  the  curve  it 
was  riinning  at  the  tisual  rate  of  speed, 
which  was  about  40  miles  per  hour;  but, 
due  to  its  dose  proximity  to  the  Iwy,  it  was 
impossible  to  stop  it  In  time  to  prevent  strik- 
ing him.  However,  the  whistle  was  blown 
and  the  brakes  were  applied.  In  fact  when 
the  emergency  arose,  the  employe*  of  the 
defendant  did  everything  In  their  power  to 
avoid  injuring  the  plaintiff. 

The  contention  that  the  foreman  was  negli- 
gent in  failing  to  go  to  the  station,  near  which 
the  accident  occurred,  and  notify  the  agent  in 
charge  of  the  station,  so  that  on  arrival  of 
the  train  at  the  station  he  in  turn  might 
notify  the  engineer  of  the  train  that  the 
plaintiff  was  somewhere  down  the  track,  and 
to  look  out  for  him.  Is  without  any  substan- 
tial merit.  Granting,  for  the  sake  of  the 
argument  only,  that  it  was  the  duty  of  th« 
foreman  to  see  that  the  engineer  In  charge 
of  the  train  was  notified  of  the  plaintiff's 
presence  on  the  track,  such  notice  would  not 
have  availed  him  anything,  since  the  nncon 
tradleted  evidence  shows  that  the  train  wa< 
properly  and  carefully  operated,  and  tha* 
the  employes  in  charge  of  it  were  not  guilty 
of  any  negligence  whatever.  In  Cincinnati, 
etc.,  Ry.  Co.  v.  Jones,  171  Ky.  11,  186  S.  W. 
897,  it  was  held: 

"Ordinarily  trainmen  do  not  owe  any  duty  to 
keep  a  lookout,  to  give  signals  of  approach,  or 
to  reduce  the  speed  of  trains  in  anticipation  that 
"employes  engaged  in  repairing  the  tracks  may 
be  found  upon  the  tracks,  as  they  may  assume 
that  the  track  repairers  will  be  on  the  lookout 
and  get  out  of  the  way,  and.  as  to  such  employes, 
owe  the  duty  of  exercising  ordinary  care  to 
prevent  injuring  them  only  when  they  are  dis- 
covered in  situations  of  danger." 

Had  the  foreman  actually  notified  the  en- 
gineer In  charge  of  the  train  that  the  plain- 
tiff was  at  work  on  the  track  only  a  short 
distance  ahead  of  the  train,  the  engineer 
would  still  have  had  a  perfect  right  to  as- 
sume that  the  plaintiff  would  be  on  the  look- 
out to  protect  himself,  and  consequently 
would  not  have  been  guilty  of  any  negligence 
whatever  in  acting  upon  this  assumption  and 
operating  his  train  accordingly.  The  Injurito 
received  by  the  plaintiff  were  the  result  of 
negligence  on  his  own  part,  and  were  in  no 
way  brought  about  by  negligence  upon  the 
part  of  others;  and  the  railway  company, 
as  appears  from  the  evidence  adduced  at  the 
trial,  being  free  from  all  negligence,  is  like- 
wise free  from  liability. 

Judgment  reversed. 

GEORGE)  and  LUKB,  JJ.,  concur. 
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(Ga. 


(20   Oa.   App.   4M) 

EDISON  T.  DUNDEK  WOOUBSS  HILIjS. 

DUNDEE  WOOLEN  MILLS  t.  EDISON. 

(No*  7808,  7874.) 

(Ooort  of  Appeals  of  Geoisia,  Diviiton  Now  L 
June  29,  1917.) 

(SyUabu*  ly  the  Court.) 

1.  Afpbai.  and  Ebbob  <9=»273(1)  —  Wbit  or 
Ebbob— Dismissal. 

The  trial  court  had  attthority,  and  it  was  its 
duty,  to  enter  the  judgment  to  which  the  defend- 
ant excepted.  The  motion  to  dismiss  the  writ 
ol  error  must  be  denied. 

2.  JuDoiaNT    «=>59^— Ooholubivbnie8s-^Us 
Judicata. 

A  declaration  which  alleged  that  the  plain- 
tifE  and  the  defendant  had  entered  into  a  writ- 
ten contract  of  employment,  under  which  the 
plaintiff  was  employed  by  the  defendant  for  one 
year  at  a  specified  salary  payable  weekly,  that 
after  the  plaintiff  had  entered  upon  the  per- 
formance of  bis  services  under  the  contract  he 
was  wrongfully  discharged  by  the  defendant, 
that  he  was  ready,  able,  and  willing  to  perform 
the  services,  but  the  defendant  wrongfully 
breached  the  contract,  and  which  contained  a 
prayer  for  hi«  damages  for  a  designated  part  of 
the  term  of  his  employment,  was  not  subject  to 
a  plea  in  abatement  or  in  bar,  which  alleged 
the  commencement,  and  the  prosecution  to  ver- 
dict and  judgment,  of  a  prior  suit  by  the  plain- 
tiff against  the  defendant  for  breach  of  the  same 
contract,  which  judgment  had  been  fully  paid 
by  the  defendant  where  it  appeared  that  t^e 
former  suit  was  in  fact  a  suit  for  recoveiy  of 
only  a  part  of  the  salary  which  would  have 
been  earned  by  the  plaintiff  during  a  deaignated 
period  covered  by  the  contract;  the  salary  for 
the  time  covered  by  the  first  suit  being  expressly 
excluded  in  the  pending  action. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beid,  Jndge. 

Action  by  IC  A.  Edison  against  tb^  Dundee 
Woolen  lillls,  begnn  by  attachment.  There 
was  a  Judgment,  and  plaintiff  brings  error, 
and  defendant  assigns  cross-errors.  Reversed 
on  main  bill  of  exceptions,  and  affirmed  on 
cross-bill. 

See,  also,  18  Ga.  App.  460,  89  S.  E.  636. 

Edison  brought  suit  by  attachment  against 
the  Dondee  Woolen  Mills,  a  nonresident; 
such  suit  being  No.  24301  in  the  city  court  of 
Atlanta,  Norember  term,  1012.  The  indebted- 
ness claimed  of  the  defendant  was  $250.  The 
attachment  was  duly  levied  on  certain  doth 
of  the  defendant  The  defendant  gave  a 
replevy  bond  in  the  sum  of  $500,  and  took 
possession  of  the  goods.  On  November  21, 
1912,  Edison  filed  Ids  declaration  in  attacb- 
ment,  alleging  that  he  was  employed  by  the 
defendant  under  a  written  contract  by  the 
terms  of  which  he  was  to  receive  $30  per 
week,  payable  each  Saturday  night,  and  an 
additional  25  cents  on  each  suit  of  clothes 
sold  by  him ;  that  the  employment  was  to  be- 
gin on  September  11,  1912,  and  terminate  on 
September  11,  1913;  that  the  defendant  had 
violated  the  terms  of  the  contract,  and  had 
refused  to  allow  the  plaintiff,  wbo  was  at  all 
times  ready,  able,  and  willing  to  perform  bis 


contract,  to  enter  upon  his  duties  thereunder; 
tliat  under  said  contract  he  would  have  earn- 
ed, from  September  14,  1912,  to  October  12, 
1912,  the  sum  of  $150  as  salary,  besides  a 
commission  of  25  cents  on  every  $18  suit  sold 
during  that  period;  and  that  by  the  de- 
fendant's breach  of  its  contract  the  plaintiff 
was  damaged  in  the  sum  of  $250  during  the 
period  from  September  14,  1912,  to  October 
12,  1912.  To  this  declaration  the  defendant, 
on  January  7,  1913,  filed  a  graieral  answer, 
substantially  denying  all  its  allegations,  ex- 
cept the  making  of  the  contract  of  employe 
ment. 

On  January  30, 1914,  Edison  brouglit  a  sec- 
ond suit  in  attachment  against  the  def»idant, 
claiming  an  indebtedness  of  $1,200.  Tliis 
second  attachment  ,was  levied,  January  31, 
1914,  on  merchandise  belonging  to  the  defend- 
ant This  suit  was  numbered  25947  in  the 
city  court  of  Atlanta,  On  February  2,  1914, 
the  defendant  gave  e  replevy  bond  in  the 
sum  of  $2,400,  and  took  possession  of  the 
property  seized  under  the  attachment  On 
February  26,  1914,  the  plaintiff  filed  hta  dec- 
laratlbn  in  the  second  attachment  suit  again 
alleging  the  making  of  the  contract  on  Sq>- 
tember  7,  1912,  referred  to  in  the  first  suit 
and  further:  That  tbe  plaintlfTs  compensa- 
tion thereunder  was  to  be  $30  per  we^,  paya- 
ble each  Saturday  nlgbt,  and  a  oommisaiMi  of 
25  cents  on  each  $18  suit  sold ;  that  said  em- 
ployment was  to  begin  on  September  11, 1912, 
and  terminate  on  September  11,  1913;  that 
tbe  defendant  refused  to  allow  the  plaintiff 
to  enter  upon  his  duties  as  manag;er  under  the 
contract;  that  he  was  at  all  times  ready, 
willing,  and  able  to  fulfill  and  carry  out  his 
obligations  under  the  contract;  that  he  was 
unable  to  obtain  other  employment  of  any 
kind  prior  to  October  14,  1012;  that  after  Oc- 
tober 14,  1912,  and  up  to  September  11,  1913, 
he  would  have  earned,  under  tbe  contract 
$1,440  as  a  salary,  but  he  was  able  to  earn 
only  $640  during  said  period,  thereby  incur- 
ring a  loss  ot  $780,  besides  his  commission 
upon  each  suit  sold  by  bim  daring  said  time ; 
and  that  defendant  bad,  by  said  unlawful 
breach  of  said  contract  damaged  lilm  in  tbe 
sum  of  $1,200.  On  April  11, 1014,  the  defend- 
ant filed  its  answer,  g^ierally  denying  the 
allegations  of  the  declaration.  On  June  15, 
1914,  tbe  plaintiff  offered  an  amendment  to 
his  declaration  in  the  first  suit,  alleging  that 
since  the  filing  of  the  attachment,  the  life  of 
the  contract  sued  on  had  terminated;  and 
be  set  up  in  substance  the  facts  alleged  in 
bis  declaration  in  the  second  attachment  suit 
In  his  amendment  he  prayed  for  a  recoveiy 
of  bis  whole  loss  arising  out  of  the  breach  of 
the  contract  To  tbis  amendment  the  de- 
fendant objected;  but  tbe  court  allowed  it 
On  June  19,  1914,  the  defendant  excepted  pen- 
dente lite  to  the  allowance  of  tbis  amendment, 
and  therein  averred  that  tbe  plaintiff  bad  of- 
fered an  amendment  which  came  on  to  be 
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Iieard  at  the  May  term,  1914;  tliat  the  de- 
fendant objected  to  the  allowanoe  of  said 
amendment  on  the  grouud  that  it  Introduced 
a  new  and  distinct  cause  of  action;  that  it 
incorporated  and  included  the  Identical  cause 
of  action  which  la  included  In  the  second  at- 
tachment sued  out  by  the  plaintiff  against  the 
defendant,  to  which  the  defendant  had  duly 
answered,  and  which  sec(»id  attachment  suit 
was  then  pending  in  the  city  court  of  Atlan- 
ta; and  that  said  second  attachment  was 
sued  out  and  levied  after  the  i>eriod  covered 
by  the  contract  had  expired.  These  excep- 
tions pendente  lite  were  duly  certified  by  the 
presiding  Judge,  and  entered  of  record.  On 
July  13,  1914,  the  defendant  filed  another 
pleading  In  the  first  suit,  and  alleged  that  on 
January  30,  1914,  the  plaintiff  sued  out  his 
second  attachment  and  made  afiSdavit  that 
the  defendant  was  indebted  to  him  in  the 
sum  of  $1,200 ;  that  this  attachment  was  duly 
levied  on  the  defendant's  stock  of  merchan- 
dise, and  duly  returned  to  the  city  court  of 
Atlanta ;  that  the  defendant  gave  a  replevy 
bond  on  February  3,  1914;  that  on  February 
26,  1914,  the  plaintiff  filed  his  declaration 
therein  ;  that  on  April  11, 1014,  the  defendant 
filed  its  answer  thereto ;  and  that  said  second 
attachment  case  is  between  the  same  parties 
and  for  the  same  cause  of  action  as  that 
.which  Is  alleged  by  the  plaintiff  In  his  amend- 
ment to  the  first  attachment  suit,  and  the 
defendant  pleads  the  second  attachment  suit 
In  abatement  of  so  much  of  the  first  attach- 
ment suit  and  cause  of  action  as  was  set  out 
and  alleged  in  the  amendment.  This  plea 
tn  abatement  was  duly  verified.  This  plea 
stood  of  record  and  undisposed  of  on  Sep- 
tember 9,  1914,  when  the  first  attachment 
case  came  on  for  trial  on  Its  merits.  The 
plaintiff,  by  proper  amendment,  withdrew  Its 
amendment  of  June  15,  1914.  The  amend- 
ment thus  withdrawn  was  the  amendment  al- 
leging that,  since  the  filing  of  the  first  at- 
tachment, the  life  of  the  contract  had  termi- 
nated, and  asking  for  a  recovery  for  the 
whole  damages  by  reason  of  the  breach  of  the 
contract  of  employment,  substantially  as 
claimed  In  the  declaration  filed  in  the  second 
suit 

Upon  the  trial  of  the  first  suit  the  plain- 
tiff amended  his  declaration  by  adding  a  sec- 
ond count,  which  was  In  all  respects  the 
same  as  the  original  dedaratlon,  with  the  ex- 
ception that  it  was  alleged  that  the  plaintiff 
was  discharged  without  legal  Justification 
after  he  had  entered  upon  his  duties  under 
the  contract  of  employment.  The  defendant 
amended  Its  answer,  and  averred,  in  sub- 
stance, that  the  plaintiff  was  incompetent 
and  was  discharged  on  that  account,  and  that 
the  contract  was  by  its  terms  to  be  governed 
and  construed  by  the  laws  of  the  state  of 
Illinois.  The  plaintiff  obtained  a  verdict 
against  the  defendant  in  the  sum  of  $180, 
and  costs  of  salt  The  defendant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled; 


and  the  Judgment  of  the  lower  court  was  af- 
firmed by  the  Court  of  Appeals,  'xlils  Judg- 
ment was  paid  by  the  defendant.  On  Decem- 
ber 1,  1915,  the  second  suit,  the  case  at  bar, 
came  on  for  trial  in  the  court  below.  The 
plaintiff  amended  his  declaration  in  this  suit 
by  adding  a  second*  count,  in  substance  and 
effect  the  same  as  the  second  coimt  added 
to  the  declaration  in  the  first  attachment 
case.  This  amendment  was  allowed.  The 
plaintiff  then  offered  another  amendment, 
which  was  allowed,  alleging,  that  the  verdict 
and  Judgment  in  the  first  suit  established  and 
adjudicated  the  plaintifTs  right  of  recovery 
under  his  contract;  that  the  first  suit  covered 
a  period  of  time  only  from  September  14, 
1912,  toi  October  12,  1912,  and  that  the  claim 
set  up  in  the  second  suit  (the  suit  at  bar) 
was  for  the  time  from  October  12,  1912,  to 
September  12,  1913,  the  end  of  the  contract 
The  defendant  offered  a  special  plea  In  bar 
of  the  plaintiff's  present  suit  and  cause  of 
action,  and  pleaded  the  filing,  prayers,  vct- 
dict,  Judgment,  motion  for  a  new  trial,  and 
affirmance  and  payment  of  the  Judgment  In 
the  first  attachment  proceeding,  in  bar  and 
abatement  of  the  present  suit.  Therein  the 
defendant  alleged  that  "plaintiff  has  elected 
to  sue  immediately  for  his  damages,  for  a 
breach  of  the  same  contract  as  that  now  al- 
leged and  declared  upon,"  and  that  said  first, 
attachment  suit  was  a  bar  to  the  plaintiff's 
suit  and  right  of  action  In  the  present  case. 
For  further  plea  In  bar,  defendant  alleged 
that  the  contract  by  Its  terms  was  to  be  gov- 
erned by  the  law  of  Illinois,  and  that  under 
the  law  of  Illinois  but  one  suit  could  be  main- 
tained <for  the  breach  of  a  contract  of  employ- 
ment; the  doctrine  of  constructive  service 
not  being  recognised  in  that  state.  The  plain- 
tiff objected  to  the  allowance  of  this  special 
plea  upon  the  ground  that  it  set  forth  im> 
legal  defense  In  bar  of  his  suit.  The  plea 
was  allowed  over  this  objection.  Blxceptlons 
pendente  lite  were  duly  presented,  certified, 
and  filed  of  record,  complaining  of  the  order 
allowing  the  special  plea  in  bar  or  abatement, 
filed  by  the  defendant.  Thereupon  the  plain- 
tiff offered  further  amendment  to  his  dec- 
laration, as  follows: 

"That  plaintiff,  by  amendment  filed  and  al- 
lowed in  said  case  No.  24301,  aet  up  Ms  daim 
for  the  same  items  as  are  sought  to  be  recov- 
ered in  this  case ;  that  to  the  allowance  of  such 
amendment  the  defendant  then  and  there  ob- 
jected, on  the  ground  that  it  introduced  a  new 
and  distinct  cause  of  action,  that  it  came  too 
late,  that  it  incorporated  and  included  the  iden- 
tical cause  of  action  which  is  included  in  a  sec- 
ond attachment  suit  (this  suit)  now  pending 
in  this  honorable  court ;  and,  upon  the  court's 
overrulhig  such  objections  and  allowing  the 
amendment,  the  defendant  then  had  certifi^  and 
filed  its  exceptions  pendente  lite  to  the  allow- 
ance. The  defendant  also  filed  a  plea,  therein 
averring  that,  as  amended,  the  suit  should  be 
abated  and  dismissed  because  such  amendment 
introduced"  the  same  cause  of  action  as  that  em- 
braced in  a  suit  that  was  then  pending  (to  wit, 
this  case),  setting  up  such  cause  of  action,  and 
by  and  between  the  same  parties  hereto,  which 
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suit  had  not  been  disposed  of.  Thereupon  the 
plaintiff  herein  and.  therein,  to  meet  these  objec- 
tions of  and  positions  taken  by  the  defendant, 
withdrew,  by  proper  amendment,  the  amendment 
setting  up  sudi  additional  items  as  are  sued  for 
in  the  case  at  bar,  and  said  case  No.  24301  was 
then  tried  as  originally  brought,  and  for  only 
the  items  claimed  in  toe, original  petition  filed 
therein.  By  reason  whereof  plaintiff  alleges 
that  defendant  is  estopped  herein  to  contend  or 
insist  that  the  suit  at  bar  is  not  maintainable 
because  of  said  suit  No.  ^301  and  the  plead- 
ings, or  verdict  and  judgment  therein,  or  any 
or  all  thereof." 

The  court  refused  to  allow  this  amendment, 
and  such,  refusal  was  duly  excepted  to  pen- 
dente lite.  By  agreement  of  counsel  the  de- 
fendant's special  plea  In  bar  was  submitted 
to  the  court  on  condition  that  if  the  plea 
should  be  sustained  the  plaintiff  would  not 
be  required  to  produce  any  evidence  on  the 
merits  of  his  case.  After  the  introduction 
of  evidence  on  the  special  plea,  the  court 
directed  a  verdict  in  favor  of  the  plea,  and 
judgment  was  thereupon  rendered  against 
the  plaintiff  for  costs  only.  Thereupon  the 
plaintiff  made  Iiis  motion  for  a  new  trial 
which  was  overruled,  and  he  brought  the 
case  to  the  Oourt  of  Appeals,  excepting  to  the 
allowance  of  the  defendant's  plea  in  bar,  to 
the  disallowance  of  the  plaintiff's  plea  of  es- 
toppel, to  the  verdict  directed  by  the  court, 
Mistalning  the  plea  in  bar  to  plaintiff's  suit, 
to  the  overruling  of  the  plaintiffs  motion  for 
a  new  trial,  and  to  the  judgment  entered  up- 
on the  verdict  so  directed  by  the  court  on 
the  special  plea  in  bar.  The  Court  of  Ap- 
peals dismissed  the  writ  of  efror,  with  this 
statement: 

"The  bill  of  exceptions  in  this  case  relates  only 
to  interlocutory  matters,  and  there  was  no  final 
judgment.  The  writ  of  error  was  therefore  pre- 
mature, and  this  oourt  has  no  jurisdiction  to  en- 
tertain it  Direction  is  given,  however,  that 
the  copy  of  the  bill  of  exceptions  of  file  in  the 
office  of  the  clerk  of  the  city  court  of  Atlanta 
may  operate  as  exceptions  pendente  lite." 

The  remittitur  from  the  Court  of  Appeals 
was  duly  made  the  judgment  of  the  lower 
court,  and  the  copy  bill  of  exceptions  was 
duly  certified  as  exceptions  pendente  lite; 
an'd  on  September  15,  1916,  the  judge  of  the 
dty  court  of  Atlanta  rendered  a  final  judg- 
ment In  favor  of  the  defendant,  upon  the  ver- 
dict returned  by  direction  of  the  court,  sus- 
taining the  defendant's  special  plea  in  bar. 
Whereupon  the  plaintiff  sued  out  the  present 
bill  of  exceptions.  The  defendant  objected 
to  the  court's  signing  and  entering  the  final 
judgment  of  September  16,  1916,  and  contend- 
ed that  the  court  was  without  jurisdiction, 
power,  or  authority  to  render  any  judgment, 
because  of  the  facts  appearing  of  record,  to 
wit:  A  verdict  was  returned  in  favor  of  the 
defendant,  on  its  special  plea  in  bar,  on  De- 
%mber  1, 1915,  and  a  judgment  for  costs  was 
«ntered  upon  the  same  date.  No  direct  bill 
of  exceptions  to  the  judgment  of  the  court 
In  directing  the  verdict  was  taken,  but  a  mo- 
tion for  a  new  trial  was  duly  filed,  perfected, 
and  overruled  on  the  Stb  day  of  January, 


1816.  The  bill  of  exceptions  to  the  Court  of 
Appeals  was  presented  to,  and  certified  by, 
the  trial  judge  more  than  30  days  from  the 
verdict  in  the  case.  Said  bill  of  exceptions 
dfd  not  contain  the  motion  for  a  new  trial, 
or  the  Judgment  of  the  court  overruling  the 
same,  nor  did  it  specify  such  motion  or  judg- 
ment as  a  part  of  the  record,  although  it  was 
recited  that  such  motion  was  made  and  over- 
ruled, and  the  order  overruling  the  same  was 
excepted  to  and  assigned  as  error.  The  de- 
fendant invoked  the  ruling  of  the  court  on 
the  effect  of  its  judgment  overruling  the  mo- 
tion for  a  new  trial  on  January  8,  1916,  and 
contended  that  this  judgment  was  final  in  tiie 
case.  The  court  disregarded  the  contentions 
of  the  defendant,  and  entered  the  judgment 
hereinbefore  stated.  The  defendant  presents 
its  contentions  by  cross-bill  of  exceptions. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error.  C.  B.  Rosser,  Jr^  and 
Little,  Powell,  Smith  &  Goldstein,  all  of  At- 
lanta, for  defendant  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Qbunsel  for  the  defendant 
moved  the  court  to  dismiss  the  writ  of  error 
on  the  main  bill  of  exceptions,  upon  substan- 
tially the  same  grounds  as  urged  in  its  cross- 
bill of  exceptions.  In  view  of  the  ruling  of 
this  court  when  this  case  was  under  consid- 
eration at  tlte  March  term,  1916  (18  Ga.  Ai^. 
460,  89  S.  E.  536),  the  motion  to  dismiss  the 
main  bill  of  exceptions  is  denied.  The  third 
headnote  in  the  case  of  Lyndon  v.  Georgia 
Railway  &  Electric  Co.,  129  Ga.  353,  58  S.  B. 
1047,  is  also  in  point.    We  quote  the  same : 

"If  the  ruling  or  decision  complained  of  as  er- 
roneous is  one  preceding  the  final  judgment,  and 
if  it  is  specifically  made  the  subject  of  exception 
and  of  proper  assignment  of  error,  and  the  final 
judgment  is  excepted  to,  not  because  of  addi- 
tional error  in  it,  but  because  of  the  antecedent 
ruling  complained  of,  which  entered  into  and 
affected  the  further  progress  or  final  result  of 
the  case,  a  general  exception  to  the  final  judg- 
ment and  an  exception  to  and  a  specific  assi^- 
ment  of  error  on  the  antecedent  ruling  will 
suffice,  relatively  to  the  point  now  under  consid- 
eration, to  give  the  reviewing  court  jurisdiction." 

It  was  the  duty  of  the  trial  court  to  ^ve 
effect  to  the  ruling  of  this  court,  tuMe  in 
this  case;  and  this,  we  understand  from  the 
record,  the  learned  trial  judge  undertook  to 
do  by  entering  a  final  judgment  in  favor  of 
the  defen'dant  in  the  lower  court  on  Septem- 
ber 15,  1916.  These  observations  dispfise, 
not  only  of  the  motion  to  dismiss,  but  of  the 
question  presented  by  the  cross-bill  of  ex- 
ceptions.- 

[2]  2.  Whatever  may  be  the  rule  in  other 
jurisdictions,  the  law  of  this  case  Is  control- 
led by  the  decision  in  Moore  v.  Kell^  <c  Jones 
Co.,  Ill  Ga.  371,  86  S.  E.  802,  and  cases  there 
dted.    In  that  case  it  was  ruled : 

"If  the  contract  of  employment  was  for  one 
year  at  a  stipulated  salary,  payable  monthly, 
and  the  employer  wrongfully  discharged  the  em- 
ploye, the  latter  can  bring  his  action  at  the  ex- 
piration of  each  mouth  for  the  amount  <rf  his 


Digitized  .by  V^UU*^  HC 


s.a) 


BROWN  T.  BANKIIT 


827 


salary  for  that  monOi,  tliere  being  a  i»artial 
breach  of  the  contract  each  time  the  monthly 
salary  is  refnsed." 

In  Blua  T.  HoUtzer,  53  Oa.  82,  it  was 
■aid: 

"Where  the  plain6fF  was  employed  for  one 
year,  at  a  stipulated  sum  per  month,  but  was 
discharged  before  the  expiration  of  his  term, 
and  thereupon  sued  and  obtained  a  judgment  for 
the  amount  due  up  to  the  time  of  such  discharge, 
he  is  not  thereby  estopped  from  instituting  pro- 
ceedings to  recover  the  balance  due  him  for  the 
remaining  portion  of  the  year." 

In  Isaacs  t.  Davies,  68  Ga.  169,  it  was 
beld: 

"If  a  servant  be  employed  for  five  months  at 
a  specified  rate  per  month,  payable  monthly,  and 
I>endin''  the  employment  he  be  wrongfully  dis- 
charged, he  may,  at  his  option,  sue  at  the  end 
of  each  month  and  a  recovery  for  one  month  will 
be  no  bar  to  a  suit  at  the  end  of  the  next 
month." 

We  fuUy  appreciate  the  reasoning  upon 
which  a  contrary  rule,  announced  In  many 
Jurisdictions,  Is  based ;  but  the  foregoing  de- 
cisions of  the  Supreme  Court  are  binding 
authority  upon  this  court.  The  declarations 
as  amended,  in  both  the  first  and  second  at- 
tachment salts,  plainly  and  distinctly  de- 
clared upon  the  contract  of  emplojrment 
The  breadi  of  the  contract  Is  In  each  suit 
alleged,  and,  fairly  interpreted,  the  damages 
claimed  in  each  case  represented  only  that 
portion  of  the  compensation  which  the  plain- 
tlflf  would  have  earned  during  a  specified 
period  under  the  contract  had  be  been  al- 
lowed to  perform  the  contract.  Aside  from 
the  merits  of  the  plea  of  estoppel  urged  by 
the  plaintiff  to  the  plea  in  bar  filed  by  the 
defendant  (and  the  defendant  was  certainly 
estopped,  by  its  position  of  record,  to  plead 
the  recovery  in  the  first  suit  in  bar  of  the 
present  suit,  tinder  the  laws  of  this  state  and 
the  state  of  Illinois),  the  pleadings,  verdict. 
Judgment,  affirmance  of  the  verdict  and 
Judsrment,  and  the  payment  of  the  same,  in 
the  first  case,  constituted  no  bar  to  the  cause 
of  action  alleged  In  this  second  suit.  Since 
the  court  erred  In  overruling  the  objection 
urged  by  plaintiff  to  the  plea  in  bar  of  his 
suit,  filed  by  the  defendant,  and  likewise 
erred  in  refusing  to  entertain  the  plea  of 
estoppel  InteriKJsed  to  the  defendant's  plea 
in  bar,  all  subsequent  proceedings  were  nuga- 
tory. The  final  Judgment,  or  the  Judgment 
whldi  this  court  considered  the  necessary 
final  Judgment  in  the  case,  was  duly  ex- 
cepted to,  for  no  inherent  error  'in  such 
final  Judgment,  but  for  matters  antecedent, 
and  which  necessarily  entered  into,  affected, 
and  controlled  the  further  progress  and  ^al 
disposition  of  the  case.  The  plaintiff  pre- 
served his  right,  by  timely  exceptions,  to 
urge  his  objections  to  these  antecedent  rul- 
ings of  the  court,  and  we  have  concluded 
tliat  bis  contentions  are  good. 

Judgment  reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bill. 

WADE.  C.  J.,  and  LUKE,  J.,  concur. 


(108  8.    C.   109) 

BROWN  «t  aL  v.  RANKIN  et  al.    (No.  9772.) 

(Supreme  Court  of  South  Carolina.     July  19, 
1017.) 

1.  Chattel  Mobtoages  €=>72,  150(1)— Fraud 
—Subsequent  Pubchabxb. 

A  chattel  mortgage  fraudulently  taken  in 
name  of  third  person  as  mortgagor  to  deoeive 
public  is  void,  and  its  record  not  notice  to  sub- 
sequent purchaser. 

2.  Appeal  and  Eebob  «=9l201(3)— Remand— 
'  riobt  to  aubnd  pleading — discbetion  os 

Court. 
A  motion  to  amend  answer  after  reversal 
and  remand,  by  alleging  fraud  which  would  be 
a  defense  is  addressed  to  discretion  of  court, 
refusal  to  exercise  which  is  error. 

3.  Chattel  Mobtoaoss  «=»229(1)  —  Conveb- 
8I0N  OF  Pbopebtt— Tendeb  to  Mobtoagee. 

Statement  to  mortgagee  by  one  in  possession 
of  mortgaged  mules,  If  you  are  going  to  take 
those  mules,  take  them  new  before  I  fatten 
them,"  without  offer  to  surrender  them,  was  not 
a  tender. 

4.  Chattel  Mobtoaoes  «s9225(1)  —  Fobfei- 
TUBE  of  Lien— Delay  in  Fobeclosubb. 

Holder  of  chattel  mortgage  cannot  be  re- 
quired to  enforce  such  lien  at  a  time  to  be  ap- 
pointed by  another  on  pain  of  forfeiture  of  lien. 

5.  Appeal  and  Ebbob  <S=»1074(3)— Habmless 
Erbob— Matteb  not  Affecting  Appellant. 

Appeal  from  order  requiring  appellant  to 
print  whole  record  in  violation  of  rule  presents 
no  question  when  respondent,  by  reason  of  re- 
versal, must  pay  all  costs  of  appeal. 

Appeal  from  Ckimmon  Pleas  Circuit  Court, 
Oconee  County :  Thos.  J.  Sease,  Judge. 

Action  by  William  M.  Brown  and  William 
J.  Strlbling,  partners  doing  business  as 
Brown  &  Strlbling,  against  John  J.  Rankin 
and  another.  From  a  judgment  for  plain- 
tiffs, defendant  John  J.  Raokln  appeals.  Re- 
versed and  remanded. 

J.  R.  Earle,  of  Walhalla,  for  amiellant 
E.  L.  Herndon,  of  Walhalla,  for  respondents. 

FBASE3R,  J.  this  case  has  been  to  this 
court  before,  and  will  be  found  in  100  S.  O. 
371,  84  S.  R  1001.  It  la  an  action  tu  claim 
and  delivery. 

The  plaintiffs  claim  a  right  to  the  posses- 
sion of  two  mules,  by  virtue  of  a  mortgage  by 
one  C.  L.  Angel  to  the  plaintiffs.  The  de- 
fendant bought  the  two  mules  in  question 
from  one  Richardson.  In  the  first  Instance 
the  defendant  answered,  claiming  that  Angel 
was  not  the  real  purchaser  of  the  mules  and 
had  never  had  the  possession  of  them,  nor 
claimed  to  own  them.  On  the  first  trial  the 
presiding  Judge  allowed  the  defendant  to 
prove  that  he  had  searched  the  record  for 
mortgages  executed  by  Richardson,  from 
whom  defendant  bought  the  mules,  and  this 
was  held  in  this  court  to  have  been  error. 
The  second  error  alleged  was  in  a  charge  that 
if  the  plaintiff  in  fact  sold  the  mules  to 
Richardson  and  not  to  Angel,  then  the  record 
of  the  Angel  mortgage  was  not  notice  to  a 
subsequent  purchaser  for  value.  The  error 
alleged  was  that  the  charge  was  not  appli- 
cable to  the  facts  proven  in  the  case.    This 
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exception  waa  snstalned,  and  a  new  trial  was 
wdered. 

I.  Before  the  second  hearing,  the  defend- 
ant made  a  motion  to  amend  its  answer  by 
setting  up  fraud,  In  that  the  mortgage  was 
made  by  a  secret  agreement  between  Rich- 
ardson, the  mortgagees,  Brown  and  Strlb- 
llng,  and  the  mortgagor.  Angel,  and  was  only 
pretenslve  and  made  with  the  purpose  of  al- 
lowing Richardson  to  deceive  those  with 
whom  he  dealt  and  conceal  from  the  publle 
that  there  was  a  mortgage  covering  the 
mules.  When  this  motion  was  made,  Judge 
Sease  was  presiding  and  with  that  fairness 
and  fearlessness  that  characterizes  him,  said: 

"Court:  Well,  gentlemen,  I  will  have  to  refuse 
the  motion,  and  I  will  not  pat  It  as  a  matter 
of  discretion,  Mr.  Earle;  I  will  pat  you  in  a 
position  BO  the  oUier  side  can't  say  the  judge  In 
Us  discretion  refused  it,  but  I  pat  it  on  the 
ground  that,  even  if  it  was  true,  every  word 
of  it  in  this  case— I  am  tallying  as  to  this  fraud- 
ulent agreement— even  if  that  was  true,  every 
word  of  it,  I  hold,  and  for  that  reason  I  refuse 
the  motion  to  amend  in  that  particular  because 
it  is  absolutely  no  defense  to  the  action.  And 
I  will  not  put  it  on  the  ground  in  my  discretion 
that  it  comes  too  late.  In  other  words,  I  want 
the  road  wide  open  for  yon  to  go  to  the  Su- 
preme Court,  if  you  wish  to  do  so." 

[1,1]  jirom  this  refusal,  the  defendant  has 
appealed.  His  honor  was  mistaken  in  the  rul- 
ing of  this  court.  The  exceptions  in  the  for- 
mer case  were  not  based  on  the  idea  that  the 
ruling  of  the  presiding  Judge  was  bad  law, 
but  that  the  charge  was  not  applicable  to  the 
undisputed  facts,  and  therefore  misleading. 
Fraud  was  not  charged  before,  and  the  facts 
from  which  fraud  could  be  Inferred  were  not 
proven.  If  the  plaintiffs,  Richardson  and 
Angel,  had  a  secret  agreement  to  deceive  the 
public,  and  in  pursuance  of  that  agreement 
took  the  mortgage  In  the  name  of  a  third  per- 
son, then  the  mortgage  was  void  and  its  rec- 
ord not  notice  to  subsequent  purchasers.  There 
are  too  many  black  mules  and  gray  mules  In 
the  land  to  require  a  prospective  purchaser 
to  take  notice  of  them  all.  It  Is  true  there 
can  be  no  absolute  protection  for  the  pur- 
chaser of  live  stodc,  but  human  law  affords 
protection  to  the  honest  mortgagee,  but  it 
does  not  extend  protection  to  fraudulent 
mortgagees,  and  this  court  did  not  so  hold. 
The  defendant  had  tbe  right  to  move,  to 
amend  and  to  submit  that  motion  to  the  dis- 
cretion of  the  circuit  Judge,  and  there  was 
error  in  not  exercising  his  discretion. 

[3,4]  II.  The  other  exceptions  are  based 
upon  tiie  idea  that  the  defendant  had  proven 
tender.  There  was  no  evidence  of  tender. 
The  defendant  said  to  the  mortgagee,  "If  you 
are  going  to  take  those  mules,  take  them  now 
before  I  fatten  them."  That  Is  not  tender, 
and  nothing  like  it  There  was  no  offer  to 
surrender  the  mules.  We  have  been  cited  to  no 
authority,  and  we  know  of  none,  that  holds 
that  a  llenee  can  be  required  to  enforce  bis 
lien  at  a  time  to  be  appointed  by  another,  on 
pain  of  a  forfeiture  of  his  lien. 


[I]  in.  TOe  appellant  appeals  from  the  or- 
der requiring  him  to  print  the  whole  record. 
This  was  a  violation  of  the  rule;  but,  inas- 
much as  the  respondent  must  pay  all  tlie 
costs  and  disbursements  of  this  appeal  any- 
way, there  Is  nothing  further  for  this  court 
to  do. 

The  Judgment  is  reversed,  and  the  case  is 
remanded  to  the  circuit  court,  with  leave  to 
the  appellant  to  submit  his  motion  to  amend 
to  the  discretion  of  the  presiding  Judge. 

GARY,  0.  J.,  and  HXDBICE,  WATTS,  and 
OAGE,  JJ.,  concur. 

(108   B.   a  108) 

BBBBY  T.  MABION  COUNTY  LUMBEB  CO. 
(No.  9776.) 

(Supreme  Court  of  South  Carolina.     July  17, 
1917.) 

1.  Loos  AND  LOOOINO  4=38(7)  —  COXSTBUC- 
TION  OF  TllCBEB  DeXDS— HABKNOTTH  CIADBB 

— "ParotisBS." 
A  deed  made  pursuant  to  an  Option  lumber 
contract  contained  two  habendum  clauses,  whi<^ 
read  "To  have  and  to  hold,  aD  the  short  straw, 
poplar  and  cyureas  on  the  said  five  tracts  of 
land  in  said  nve  options  above  described  and 
named,  together  with  all  the  rights  and  privil^- 
es,  members,  rights  and  privileges  stipulated  m 
said  option  to  be  given  to  the  said  Gape  Fear 
Lumber  Company,  their  succeasors  and  assigns." 
"To  have  and  to  hold  all  and  singular,  the  said 
premises  before  mentioned  unto  the  said  Cape 
Fear  Lumber  (jompany,  their  successors  and  as- 
signs forever."  Held,  that  as  the  term  "prem- 
ises" Is  used  as  embracing  all  that  part  of  the 
deed  which  precedes  the  haboidnm  and  is  the 
proper  technical  sense  of  the  term  as  used  in 
conveyances,  and  as  the  deed  refers  to  the  option 
contract  giving  a  limited  time  within  which  to 
cut  and  remove  the  timber,  a  second  habendum 
clause  convored  only  such  privileges  and  rights 
as  are  set  forth  in  the  option,  and  not  a  fee 
in  the  timber. 

[Ed.  Note.— For  other  deflnitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Premises.] 

2.  Loos  AND  LoGOiNO  «E93<7)  —  CoNsntxio- 

TION  or  TlMBKB  DEEDS— RlTLB. 

Where  timber  deed  refers  to  another  Instru- 
ment for  Its  terms,  it  takes  both  instruments  to 
show  the  entire  contract. 

3.  Infants  «=341  —  Sale  of  Pbopbbtt— Va- 
lid rrr—MABTEa's  Deed. 

In  a  proceeding  on  account  of  the  infancy  of 
a  party  in  interest  seeking  the  aid  of  the  court 
to  carry  out  the  provisions  of  an  option  timber 
contract,  if  the  uiaster  had  attempted  to  exceed 
his  authority  and  convey  a  fee  in  the  timber,  the 
excess  over  the  rights  and  prlviletjes  ss  set  forth 
in  the  option  would  have  been  void. 

4.  Loos  AND  LOQOINO  «=>3(15)  —  Masteb's 
TniBEB  Deed  —  Action  to  Determine 
Rights  TTndeb  Deed. 

A  proceeding  to  declare  that  the  rights  un- 
der a  master's  timber  deed  made  in  an  action  by 
the  parties  to  carry  out  the  provisions  of  an 
option  had  expired,  and  to  enjoin  the  exercise 
of  any  further  rights  under  the  deed  and  for  dam- 
ages, is  not  a  proceeding  to  reform  a  deed. 

5.  LOQS     AND     LOOOINO     «=33(15)  —  TniBEft 

Deeds— Tendeb   of   Pubgeasb  Pbiob. 
In  an  action  to  declare  that  the  rights  under 
a  master's  deed  executed  pursuant  to  a  timber 
option  had  expired,  the  return  of  the  money  re- 
ceived as  consideration  for  the  deed  was  not  nec- 
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essary  in  the  absence  of  an  attempt  to  reform 
the  deed. 

6.  LooB  AND  LooeiHo  «=93(11)— Option  Tni- 

BEB  CONTBAOI  —  CONSTBUCTION  —  ReABOKA- 
BLE  TlHB. 

Where  an  option  timber  contract  is  ailent  as 
to  when  the  parahaaer  is  to  commence  to  cut  the 
timber,  the  cutting  and  removal  moat  be  within 
a  reasonable  time. 

7.  Evidence  <8=s>417(1?)  —  Pabol  Btidknce 
Vabytng  Wbittbr  Aorekmbntb. 

While  an  option  timber  contract  speaks  for 
itself  and  cannot  be  varied  by  parol  evidence  as 
f^  as  its  contents  are  concerned,  where  it  is 
silent  as  to  the  time  when  the  purchaser  was  to 
commence  to  cnt  the  timber,  uie  circumstances 
sorronnding  the  parties  at  the  time  it  was  made 
can  be  detailed,  and  anything  that  took  place 
at  that  time  which  would  tend  to  show  what  the 
I«rties  intended  as  to  the  time  in  which  the  cut- 
ting was  to  commence  would  be  competent  to  b« 
considered  for  what  it  was  worth. 
6.  Loos  AND  LoooiNa  «=33(11)— Option  Tu- 

BEB  OoNTRAOI^DnTT  Or  PUBCHABEB. 

It  was  incumbent  on  the  purchaser  of  timber 
under  an  option  contract  to  ascertain  the  facts 
and  circumstances  of  the  situation  of  the  parties 
when  he  purchased,  and  was  charged  with 
knowledge  of  the  proper  legal  construction  of  the 
contract  as  to  the  time  when  the  cutting  should 
commence. 

8.  Appeai,  and  Ebbob  «s3854(2)— Rxvikw— 
Rbtebsibu:  Ebbob. 

It  is  not  reversible  error  for  a  judge  to  base 
bis  correct  judgment  on  the  wrong  case  previous- 
ly decided,  the  question  being  was  the  conclu- 
sion right,  and  not,  did  the  trial  judge  assign  the 
right  reason  or  the  right  case  for  it? 

Appeal  from  Common  Pleas  Circuit  Cotirt 
of  Dillon  County;    S.  W.  G.  Shlpp,  Judge. 

Axiitlon  Xfy  Mary  EUlen  Berry  against  the 
Marion  Connty  Lumber  Company.  Judg- 
ment for  idalntlfr,  and  defendant  appeals. 
Afficmed. 

Hairy  E.  Davis,  of  Florence,  and  M.  O. 
Woods,  of  Marion,  for  appellant.  L.  D.  Llde 
and  Henty  Buck,  both  of  Marlon,  for  re- 
spondent. 

E'RASBat,  J.  E.  Llde  Berry,  as  admlal»- 
trator  of  tbe  estate  of  EUhn  Berry,  ezecnted 
to  tbe  Cape  Fear  Lumber  Company,  defend- 
ant's grantor,  five  options  covering  the  tim- 
ber on  several  tracts  of  land ;  'the  timber  on 
the  land  described  in  the  complaint  being 
covered  by  one  of  them.  Ttxeae  lands  were 
owned  by  tbe  children  and  grandchildren  of 
Ellha .  Berry,  some  of  whom  were  Infants. 
Tbe  options  provided  for  a  limited  time  with- 
in which  to  cat  and  remove  tbe  tlmher.  In- 
asmuch as  there  were  minors  in  the  case,  it 
was  necessary  to  ask  .the  aid  of  the  court  to 
convey  their  interests.  The  suit  was  brought 
to  carry  out  the  contract  set  out  In  the  op- 
tion. The  whole  proceeding  was  based  on  the 
terms  set  oat  in  the  option.  The  master's 
deed  made  in  the  case  has  been  the  source  of 
tioable.  The  appellant  claims  that  the  mas- 
ter's deed  conveys  a  fee  to  the  timber,  and 
tbe  respondent  claims  that  the  deed  merdy 
conveys  the  interests  covered  by  the  option. 
Tills  suit  was  brought  to  declare  that  the 
rights  under  the  deed  had  expired,  to  enjoin 
the  exercise  of  any  further  rights  under  the 


deed,  and  for  damages.  The  defendant  lost 
on  circuit    Hence  this  appeal. 

There  are  two  habendum  clauses,  whidi 
read: 

"To  have  and  to  hold,  all  the  short  straw,  pop- 
lar and  cypress  on  the  said  five  tracts  of  laind  m 
said  five  options  above  described  and  named,  to- 
gether with  all  the  rights  and  privileges,  mem- 
bers, rights  and  privileges  stipulated  in  said  op- 
tion to  be  given  to  the  said  Cape  Fear  Lumber 
Company,  their  successors  and  assigns." 

''To  have  and  to  hold  all  and  singular,  the  said 
premises  before  mentioned  unto  the  said  Cape 
Fear  Lumber  Company,  their  successors  and  as- 
signs forever." 

[1]  I.  The  appellant  claims  that,  as  a  deed 
progresses,  the  grantor  may  relinquish,  in  a 
subsequent  clause,  any  rights  he  may  have 
reserved  in  former  clauses,  and  that,  under 
the  application  of  this  rule,  the  second  ha- 
bendum conveys  a  fee.  Even  if  that  rule  ap- 
plies to  a  Judicial  sale,  It  would  not  avail 
the  appellant  here.  Inasmuch  as  the  second 
habendum  does  not  convey  a  fea  Tlie  gran- 
tee is  "to  have  and  to  hold  all  and  singular 
the  said  premises."  What  is  the  meaning  of 
the  word  "premises"  as  here  used? 

3  Washburn  on  Real  Property  (&th  Ed.^  p. 
486:  "The  term  'premises,'  it  will  be  perceived, 
has  thus  far  been  used  as  embracing  all  that 
part  of  a  deed  which  precedes  the  habendum; 
and  this  is  the  proper  technical  sense  of  the  term 
as  used  in  conveyancing.  In  its  etymoloi^cal 
sense,  the  term  applies  to  that  which  has  been 
before  mentioned,  and  includes  facta  recited  in 
the  instrument  in  which  it  is  used." 

22  Am.  &  Eng.  Ency.  (N.  E.)  p.  1176:  "The 
technical  meaning  of  the  word  'premises'  in  a 
deed  is  all  that. precedes  the  habendnm." 

It  Is  needless  to  multiply  aathorltie& 

The  second  habendum  is  to  have  and  to 
bold  that  which  has  gone  before.  In  the  pre- 
vious part  of  the  master's  deed  the  ox)tlon 
Is  referred  to  in  tbe  preamble  and  the  grant- 
ing clause. 

[2]  It  is  not  necessary  to  Incumber  this 
opinion  with  authority  to  show  that,  when 
one  instrument  refers  to  another  for  its 
terms,  it  takes  both  instnmients  to  show  the 
entire  contract 

In  Herlong  v.  Lumber  Co.,  93  S.  C.  529,  77 
S.  E.  219,  a  written  instnunent  referred  to  a 
parol  agreement  for  its'  terms,  and  the  parol 
agreement  was  proved  as  a  part  of  the  con- 
tract It  was  made  so  by  the  parties  them- 
selves. In  this  case  the  master's  deed  does 
not  state  what  the  "privileges"  and  "rights" 
are,  but  refers  to  the  option  as  recorded  in 
the  office  of  the  clerk  of  the  court  The  op- 
tion did  not  convey  a  fee,  and  the  deed  did 
not  convey  or  attempt  to  convey  a  fee,  but 
only  such  privileges  and  rights  as  were  set 
forth  in  the  option.  The  at^Uant  is  on  the 
land  claiming  all  the  advantages  of  the  op- 
tion, and  it  cannot  claim  the  advantages  and 
repudiate  the  disadvantages. 

[3]  The  proceedings  were  taken,  on  account 
of  the  infancy  of  some  of  the  parties  in  in- 
terest, to  carry  out  the  provisions  of  the  op 
tion.  The  judgment  directed  that  the  con- 
veyance shcKild  be  so  made,  and,  tf  the  ma* 
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ter  bad  attempted  to  exceed  his  aathorlty, 
the  excess  would  have  been  void.  See  Ise- 
man  v.  McMillan,  36  S.  C.  27,  15  S.  E.  336; 
and  Bank  t.  McMahon,  37  S.  C.  309,  16  S.  E. 
31.  The  case  of  Corbett  v.  Fogle,  72  S.  O. 
312,  61  S.  E.  884,  la  not  In  conflict  -with  these 
cases,  for  the  reason  that  In  Corbett  t.  Fogle, 
supra,  there  was  a  lapse  of  more  than  20 
years  and  the  sale  was  confirmed  and  was 
res  adjudioata.  There  was  not  a  sufficient 
lapse  of  time  in  this  case,  nor  was  the  sale 
confirmed.    This  exception  is  overruled. 

II.  The  second  and  third  exceptions  are  ar- 
gued together. 

"The  position  here  taken  is  threefold:  (1) 
That  the  deed  is  a  fee-simple  conveyance;  (2) 
that  it  cannot  be  reformed  in  the  absence  of  ap- 
propriate allegations  in  the  complaint  addressed 
to  that  end ;  and  (3)  that,  before  reUef  can  be 
had,  there  must  be  a  restoration  or  ah  offer  of 
restoration  of  the  moneys  received  as  considera- 
tion for  the  deed." 

(1)  The  deed  did  not  convey  a.  fee,  as  we 
have  seen. 

£4]  (2)  This  is  not  a  proceeding  to  reform 
the  deed. 

[6]  (3)  A  return  o;f  the  money  was  not  nec- 
essary unless  there  was  an  attempt  to  reform 
the  deed.  The  plaintiff  Is  standing  on  the 
deed,  and  that  the  appellant  has  lost  his 
"rights"  and  "privileges''  was  due  to  no 
fault  of  the  plaintiff. 

These  exceptions  are  overruled. 

Ill  "We  contend  under  this  exception 
(fourth)  that  all  the  prior  conversations, 
promises,  and  contracts  that  tend  to  vary  or 
contradict  the  terms  of  a  fee-^mple  deed  to 
Cape  Fear  Lumber  Company  were  inadmis- 
sible." This  exception  is  ovemiled  under 
Minshew  v.  Lumber  Corporation,  98  S.  C.  19- 
21,  81  S.  E.  1027.         ;, 

[I,  7]  The  fourth  exception  assigns  error  <hi 
the  part  of  his  honor  in  considering  testi- 
mony tending  to  show  that  the  grantor  of 
the  deed  at  the  time  of  Its  execution  was  led 
to  believe  by  the  purchaser  that  a  mill  would 
be  located  in  the  near  future  near  the  timber 
aold. ;  the  appellant's  contention  being  that  it 
was  inadmissible  as  far  as  defendant  was 
concerned  In  the  absence  of  any  evidence 
showing  that  any  such  notice  had  been 
brought  home  to  the  defendant,  who  was  the 
subsequent  purchaser,  and  that  the  contract 
was  in  reference  to  real  estate  not  in  writ- 
ing, and  not  to  be  performed  in  one  year,  and 
tended  to  vary  or  add  to  the  terms  of  the 
written  contract  The  contract  was  silent  as 
to  when  the  purchaser  was  to  commence  to 
cut  the  timber,  and  under  the  law  the  cutting 
and  removal  must  be  within  a  reasonable 
time,  and  anything  that  took  place  at  the 
time  the  original  contract  was  entered  into 
that  would  go  to  show  what  the  parties  In- 
tended as  to  the  time  In  which  the  cutting 
was  to  commence,  or  would  in  any  manner 
elucidate  or  throw  light  on  this  question. 


would  be  competent  as  evidence  to  be  consid- 
ered for  what  it  was  worth,  and  would  not 
be  varying  in  any  manner  the  written  Instru- 
ment There  tn  no  contention  between  the 
parties  about  the  contract  entered  into  be- 
tween Wall  and  Montaguei  The  paper  is  ad- 
mitted by  both  parties  here  in  this  suit  to  be 
the  actual  contract  but  they  differ  as  to  the 
force  and  effect  of  It;  one  claiming  that  it 
is  canceled,  and  the  other  that  It  is  live  and 
active.  The  contract  speaks  for  itself  and 
cannot  be  varied  as  far  as  its  contents  are 
concerned  by  parol  evidence.  But  the  cir- 
cumstances surrounding  the  parties  at  the 
time  It  was  made  can  be  detailed,  and  any 
separate  and  independent  agreement  made  at 
the  time,  or  any  understanding  separate  and 
apart  and  not  embodied  in  the  contract  and 
in  no  sense  a  part  of  the  contract,  entered 
into  in  writing,  is  competent  evidence.  It 
was  Incumbent  on  the  purchaser  to  ascertain 
the  facts  and  circumstances  of  the  situation 
of  the  parties  when  he  purchased.  It  was- 
held  in  Flagler,  v.  Lumber  Corporation,  89 
S.  C.  328,  71  S.  El  849,  that  the  rights  of  a 
purchaser  under  a  contract  of  this  kind 
would  depend  upon  the  facts  and  cdrcum- 
stances  surrounding  the  parties  at  the  time 
of  the  execution  of  the  contract  so  that  the 
term  of  years  acquired  under  the  contract  de- 
pended upon  these  facts  and  circumstances, 
and  whatever  term  these  facts  and  drcum- 
stauces  should  fix  would  be  the  term  ac- 
quired. 

[8]  The  appellant  here  was  charged  with 
knowledge  of  a  proper  legal  construction  of 
the  contract  and  as  to  the  time  that  the  cut- 
ting should  commence  under  the  contract  de- 
pended upon  the  facts  and  circumstances  sor- 
roundlng  the  parties  at  the  time  the  contract 
was  madot  and  the  defendant  was  charge- 
able with  that  notice.  The  evidence  was  per- 
tinent and  competent  to  throw  light  on  the 
question  of  what  was  a  reasonable  time  aa 
contemplated  by  the  parties  to  the  original 
contract  and  was  properly  admitted  by  his 
honor.  SuUlVan  v.  Williams,  43  S.  C.  489,  21 
S.  E.  642;  Paint  Co.  v.  Bennett-Hedgpeth 
Co..  85  S.  C.  493,  67  S.  E.  738. 

IV  "This  exception  (fifth)  loomplalns  of 
error  on  the  part  of  the  drcuit  judge  In  hold- 
ing that  this  case  could  not  be  distinguished 
from  the  Minsheiw  and  Gray  Cases  previously 
decided  by  this  court" 

[I]  It  is  not  reversible  error  for  a  judge 
to  base  his  judgment  on  the  wrong  case  pre- 
viously decided.  The  question  is,  was  the 
conclusion  right  and  not  did  the  trial  judge 
assign  the  right  reason  or  tight  case  for  it? 

All  the  exceptions  are  overruled,  and  the 
judgment  affirmed. 

GABT,  O.  J.,  and  HTDRICK,  WATTS, 
and  GAGE,  JJ.,  concur. 
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HENBT  MERCANTILE  CO.  ▼.  GRAHAM, 

Sheriff  of  Williamsburg  County. 

SAME  V.  GEORGETOWN  &  W.  B.  CO. 
(No.  9788.) 

(Sapreme  Court  of  South  Carolina.    July  30, 
1917.) 

1.  Raiiaoads  «=>129(1)— Saue  or  Frahcbisb 
—Lien  of  Judgicbnt. 

Under  Civ.  Code  1912,  {  3229,  providing 
that,  on  entry  of  judgment  against  a  railroad 
corporation,  for  injury  to  property,  the  judg- 
ment shall  relate  back  to  the  date  vrhen  the 
cause  of  action  arose,  and  shall  be  a  lien  as  of 
that  date  on  its  property  and  franchise,  and 
shall  take  priority  over  any  mortgage,  etc.,  giv- 
en to  secure  bonds  of  the  railroad  company, 
although  the  property  and  franchise  of  a  rail- 
road company  had  been  sold  to  another  corpora- 
tion, such  property  was  liable  to  execution  to 
satisfy  a  judgment  for  injury  to  property  ob- 
tained against  the  company  after  the  sale. 

2.  Afpeai.  and  Erbob  «=>170(2)— Questions 
Not  Raibkd  in  Loweb  C oust— Rk view. 

Where  the  constitutionalitsr  of  a  statute  is 
not  raised  in  the  trial  court,  It  cannot  be  con- 
sidered uiwn  appeal. 

Appeal  from  Common  Pleas  (Mrcnlt  Conrt 
of  Williamsburg  Connty;  Geo.  B.  Prtnce, 
Jadge. 

Action  by  the  Henry  Mercantile  Company 
against  the  Georgetown  &  Western  Railroad 
Company.  Judgment  for  plaintiff.  The  Mer- 
cantile Company  made  .application  for  an 
order  reqalrlng  George  J.  Graham,  as  sheriff 
of  Williamsburg  county,  to  levy  npon  certain 
property  that  was  owned  by  defendant  Or- 
der issued,  and  defendant  appeals.    Aflarmed. 

Kelley  &  Hinds,  of  Kingstree,  for  appellant 
StoU,  StoU  &  O'Bryan,  of  Kingstree,  for  re- 
qondent. 

6A6B,  3.  The  appeal  is  from  an  order  of 
the  (drcuit  court  which  directed  the  sheriff 
to  levy  execution  against  certain  property  of 
the  Georgetown  &  Western  Railroad  Com- 
pany, hereinafter  called  the  Railroad  Com- 
pany. The  cause  is  sequel  to  that  reported  at 
101  S.  C.  478,  89  S.  E.  480.  It  was  there  held 
that  the  Railroad  Company  was  liable  to 
Judgment  for  the  delict  committed  by  It  be- 
fore its  dissolution.  If  that  be  true,  then 
the  apparent  corollary  to  that  postulate  is 
this:  l%at  the  property  which  the  Railroad 
Company  held  before  dissoluton  is  liable  to 
pay  the  Judgment  Tills  appeal  asserts  the 
contrary,  and  that  is  the  issue  up  for  dect- 
slon. 

[1]  The  appellant  relies  upon  a  construc- 
tion of  the  statute  (section  3220)  to  escape 
liability  for  the  plaintiff's  Judgment  The 
statute  was  enacted  in  1882  (17  St  at  Large, 
p.  791),  when  the  Legislature  established  a 
railroad  commission,  and  it  is  a  part  of  that 
act  If  a  sale  of  the  property  and  franchise 
of  the  Railroad  Company  had  not  been  made 
to  the  Carolina,  Atlantic  &  Western  Railroad 


Company,  then  there  would  be  no  room  to 
question  the  liability  of  the  property  in  issue 
for  the  payment  of  the  Judgment  in  issue. 
The  drcumstance  of  that  sale  Is  the  sole 
ground  of  the  appellant's  contention  that  the 
act  of  1882  Is  not  comprehensive  enough  to 
compass  the  casa  With  irrelevant  words 
opiltted  and  numerals  supplied,  the  act  stands 
thus: 

(1)  Wherever  a  cause  of  acticm  shall  arise 
against  any  railroad  corporation  (2)  for  injury 
*    •    •    to   property   sustained   by   any   person 

(3)  and  such  cause  of  action  shall  be  prosecuted 
to   judgment   by    the   person    injured,    •    •    • 

(4)  said  judgment  shall  relate  hack  to  the  date 
wnen  the  cause  of  action  arose  (5)  and  shall 
be  a  lien  as  of  that  date  (6)  upon  the  income, 
property  and  franchise  of  said  corporation  (J) 
enforceable  in  any  court  of  competent  jurisdic- 
tion by  •  •  ♦  levy  and  sale  under  execution 
(8)  and  shall  take  •  ♦  •  priority  of  payment 
of  any  mortgage,  deed  of  trust  or  other  security 
given  to  secure  the  payment  of  bonds  made  by 
said  railroad  company. 

The  point  of  the  appellant's  contention  Is 
that  the  clause  tiiat  we  have  numbered  8  only 
gives  such  a  Judgment  as  the  instant  one 
priority  of  payment  over  any  mortgage,  deed 
of  trust,  or  other  security,  and  that  there  is 
no  such  circumstance  as  a  mortgage,  a  deed 
of  trust,  or  other  security  in  the  instant  case, 
but  instead  of  that  a  sale  of  the  property 
sought  to  be  reached.  But  the  clauses  we 
have  marked  5  and  6  make  such  a  Judgment 
as  the  instant  one  a  lien,  as  of  a  debt  before 
the  sale,  upon  the  property  which  was  sold. 
No  issue  of  priority  betwixt  the  Judgment 
and  any  other  security  arises,  so  datise  8  has 
no  relevancy  to  the  case.  By  the  plain  and 
express  words  of  the  statute,  when  the  (Caro- 
lina, Atlantic  k  Western  Railroad  Company 
took  the  property,  there  was  a  potential  caa- 
structive  lien  upon  it ;  and  that  lien  has  fol- 
lowed it  into  the  hands  of  the  Seaboard  Air 
Line  Railroad  into  which  the  Atlantic  is  said 
to  have  "merged."  When  the  L^slature 
permitted  the  Railroad  0)mpany  to  sell  its 
property,  as  by  the  act  of  1908  it  did  (26 
Stats.  1090),  it  provided  for  Just  such  a  case 
as  this,  "that  the  same  [that  is,  the  sale]  be 
not  inconsistent  with  the  laws  of  this  state," 
to  wit,  the  act  of  1882.  There  is  no  "equity" 
involved  in  the  case;  it  depends  upon  stat- 
utes which  declare  liens  upon  property.  The 
purchasing  companies  took  property  with  an 
Inchoate  statutory  lien  upon  It,  and  such  a 
purchase  cannot  claim  a  want  of  notice. 
Blspham's  Eq.  {  261. 

[2]  But  the  appellant  challenges  the  stat- 
ute, if  it  shall  be  held  effective  to  save  the 
plaintiff's  right,  upon  constitutional  grounds, 
and  he  relies  on  the  sections  6  (due  process), 
8  (impairing  the  obligation  of  contract),  and 
17  (the  taking  of  property  without  compensa- 
tion), all  of  article  1  of  the  Constitution  of 
1893.  It  is  sufficient"  to  say  that  if  there  be 
any  force  whatever  in  the  suggestion,  the 
question  was  not  made  before  the  circuit 
court,  and  is  not  the  basis  of  an  exception. 
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and  Is  not  now  properly  before  us.    Bbame 
T.  Ex.  Co.,  83  8.  O.  64T,  65  S.  B.  821. 
The  order  of  tbe  drcuit  court  Is  aflSrmed. 

GARY,  C.  J.,  and  HXDRICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 


aos  s.  c.  100) 
LORIOK  ▼.  SEABOARD  AIB  LINE  BY. 
(No.  9499.) 

(Supreme  Court  of  South  Carolina.     Sept  7, 
1916.) 

1.  Appeal  and  Ebrob  $=>1213— Scope  or  Be- 

VIEW— PBEBEBVATZON  or  ExCEPTIONa 

Though  a  proposition  which  might  have  been 
adjudicated  on  the  first  appeal  wag  not  then 
raised,  a  party  is  within  his  righta  in  making  it 
for  the  first  tune  in  the  second  trial  in  the  cir- 
cuit court. 

2.  Bailboads  9=>229— Deeectitb   Cabs— Re- 
PAiBS  ON  tee  Spot. 

Under  Safety  Appliance  Act  April  14,  1910, 
{  4.  c.  160,  36  Stat.  &9  (U.  S.  Gomp.  St  1916, 
i  8621),  repairs  to  defective  couplers  must  be 
made  on  the  spot,  and  it  is  unlawful  to  move  the 
car. 

Appeal  from  Conunon  Fleas  Circuit  Court 
of  Lexington  County;  B.  W.  Memmlnger, 
Judge. 

Action  by  J.  U.  Lorlck  against  the  Sea- 
board Air  Line  Ballway.  Judgment  for  plain- 
tiff and  defendant  appeals.    Affirmed. 

Frank  Q.  TompUna,  of  (Dolnmbla,  and 
George  Bell  Tlmmerman,  of  Lexlngtoi^  for 
anwllant  Lyles  &  Lyies,  of  Columbia,  and 
G.  M.  Efird,  of  Lexington,  for  respondent 

WATTS,  J.  Tills  Is  the  second  appeal  In 
this  case.  The  case  Is  reported  in  102  S.  C. 
276,  86  S.  E.  675.  At  the  trial  of  the  case 
the  first  time  a  motion  was  made  and  grant- 
ed by  tha  circuit  court  on  the  ground  the 
defendant  had  assumed  the  risk,  an  appeal 
was  taken  and  the  case  reversed  by  this 
court  On  the  second  trial  In  the  circuit 
court  a  motion  was  made  for  a  directed 
verdict  by  the  defendant  on  the  ground  that 
the  plaintiff  had  assumed  the  risk,  and  that 
no  other  Inference  could  be  drawn  from  the 
evidence  In  the  case,  and  that  there  was  no 
evidence  of  negllgenoe  having  a  proximate 
causal  connection  with  the  plainUfrs  injuries. 
The  motion  for  a  directed  verdict  was  over- 
ruled, and  the  case  submitted  to  the  Jury, 
and  resulted  in  a  verdict  for  the  plaintiff  for 
$1,500.  After  entry  of  Judgment  defendant 
appeals  and  complains  of  error  on  the  part 
of  his  honor  in  not  directing  a  verdict  In 
favor  of  the  defendant  upon  the  grounds 
made  In  the  drcuit  court 

As  to  the  ground  that  the  plaintiff  had  as- 
sumed the  risk:  The  evidence  In  the  case 
now  Is  practically  identical  In  substance 
with  that  of  the  former  appeal.  If  different 
at  all,  only  in  some  slight  respects,  and  not 
In  substance.  The  court  decided  then  con- 
trary to  the  contention  of  the  defendant, 
and  would  not  be  warranted  In  now  making 


a  different  decision  on  the  point  involved 
without  stultifying  Itself  or  overruling  Its 
former  decisions.  It  is  difficult  to  ond^- 
stand  why  the  aK)dlant  could  ooocdve  tliat 
the  court  would  recede  from  its  former  de- 
cisions on  this  point  In  the  same  case,  or 
where  the  appellant  gets  the  idea  that  tbls 
court  wishes  to  overrule  that  decision.  This 
exceptlotx  is  overruled. 

[1]  The  other  question  In  the  case  Is  baaed 
on  th^  allegatlour  that  there  was  no  evidence 
of  lOegligence  In  the  case  on  the  part  of  the 
defendant  that  had  a  proximate  cansal  oon- 
nection  with  plaintiff's  Injuries.  This  point 
was  not  made  or  adjudicated  in  the  former 
appeal,  although  it  could  hare  been  made 
then  as  w^  as  now,  as  the  evidence  in  this 
case  is  practically  the  same  as  in  the  first 
case,  and  the  defendant  overlooked  or  did  not 
think  of  it  then  and  the  defendant  is  within 
his  rights  in  making  it  for  the  first  time  in 
the  trial  the  second  time  in  the  drctiit  court. 

[2]  The  plaintiff  alleged  In  his  complaint 
that  the  defendant  was  negligent  in  failing 
to  famish  the  plaintiff  with  a  Jack  for  tlie 
purpose  of  raising  defective  couplers,  wblcb 
was  the  proper,  safe  and  suitable  way  of  do- 
ing the  work,  which  he  was  doing  at  tbe 
time  he  was  Indured,  although  they  bad 
promised  to  do  so  and  failed  to  do  so,  and  tbat 
he  was  required  to  do  the  work  without  the 
aid  of  this  safe  and  suitable  instrumentality, 
and  that  in  doing  so  he  was  Injured,  nie 
plaintiff  supported  this  allegation  by  his  own 
evidence  and  other  witnesses  introduced  Vn 
his  behalf.  This  issue  was  disputed  and 
controverted  by  witnesses,  introduced  by 
the  defendant  This  made  an  issue  of  fact. 
If  the  plaintiff's  evidence  was  to  be  brfleved, 
the  Jury  would  ftnd  in  his  brfialf ;  and.  If 
they  believed  the  defendant's  witnesses,  tbelr 
finding  would  be  different  There  was  ample 
evidence  to  go  to  the  Jury  for  them  to  deter- 
mine whether  the  defendant  had  promised 
to  furnish  the  Jack  and  whether  the  defend- 
ant was  negligent  in  failing  to  do  so,  and 
whether  or  not  the  plaintiff  was  coerced  and 
induced  to  do  the  work  without  the  aid  of 
such  suitable  tools  under  the  threat  of  the 
r^reeentatlve  of  tlie  master  to  discharge  him 
unless  he  did  perform  the  work.  It  was  for 
the  Jury  to  determine  whether  the  plaintiff 
was  required  by  his  superior  to  make  the  re- 
pairs on  the  spot  It  is  the  law  of  the  Feder- 
al Statute  that  such  repairs  must  be  made  on 
the  spot,  and  cannot  bet  hauled  to  the  most 
available  point  unless  "such  movement  is  nec- 
essary to  make  such  repairs  and  such  repairs 
cannot  be  made  except  at  such  repair  p«rfnt." 
Section  4,  Federal  Safety  Appliance  Act  of 
1910.  This  section  has  been  construed  by 
United  States  Supreme  Court  In  United 
States  V.  Brie  Railroad,  237  U.  a  402,  35  Sup. 
Ct.  621,  59  L.  Ed.  1019.  The  court  says: 
"The  hauling  of  the  cars  with  defective  equip- 
ment was  clearly  In  contravention  of  the  statute. 
While  section  4  of  the  act  of  1910  permits  such 
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cars  to  be  hauled,  without  liability  for  the  stat- 
utory penalty,  from  the  place  where  the  defects 
are  discovered  to  the  nearest  available  point 
for  making  repairs,  it  distinctly  excludes  from 
this  permission  all  cars  which  can  be  repaired 
at  the  place  where  they  are  found  to  be  defec- 
tive, and  also  declares  that  nothing  therein  shall 
be  construed  to  permit  the  haulli^  of  defefctive 
caiB  'by  means  of  chains  instead  of  drawbars'  in 
association  with  other  cars  in  commercial  use, 
nnless  the  defective  cars  'contain  live  stock  or 

geriahable  freight'  Six  of  the  cars  that  were 
auled  while  their  equipment  was  defective  could 
have  been  readily  repaired  at  the  place  where 
the  defects  were  discovered,  which  was  before 
th«  bauUng  began.  The  remaining  two  were 
hauled  by  means  of  chains  instead  of  drawbars 
in  association  with  other  cars  in  commercial  use, 
and  it  la  not  claimed  that  they  contained  liv« 
stock  or  perishable  freight" 

We  think  that  there  was  anffideot  testi- 
mony to  carry  the  case  to  the  jury  on  the  iar 
saea  made  by  the  pleadings  and  evidence  In 
the  case^  and  hla  honor  oommltted  no  error 
In  refuring  to  direct  a  verdict  for  the  de- 
fendant as  asked  for. 

The  exceptl(»8  are  oveiTuled.  Judgment 
affirmed. 

OAKT,  a  J.,  and  BTDRIGE  and  OAOB^ 
JJ.,  concur.  FRASEB,  J.,  concnr8»  under 
the  authority  of  the  tvrmat  appeaL 


cm  8.  c.  US) 

FARMERS'  &  MERCHANTS'  BANK  T.  HOL- 
LIDAY  et  al.     (No.  9781.) 

(Supreme  Court  of  Sooth  Carolina.     July  24, 
1917.) 

1.  MOBTOAOES      «3>681(6)— FOBKOLOSUBB— At- 

TOBnxT's  Fees. 
That  a  foreclosure  was  consented  to  does  not 
show  that  allowance  of  $S00  as  plaintifTs  at- 
torney's fees  is  erroneous. 

2.  JuDOMENT  4=>784— LiXRS— PBiOBTtasa  Be- 
tween JtJDGjrENTS. 

Code  Civ.  Proc.  1912  |  848.  subdiv.  1. 
providing  that  verdicts  and  orders  of  court  en 
money  demand  shall  be  liens  on  all  real  estate 
of  judgment  debtor  in  the  county,  provided  none 
rendered  at  same  term  shall  have  priority  over 
each  other,  does  not  affect  the  priorities  of  tran- 
scripts of  judgments  filed  in  anoUier  county. 
8.  JuBGHENT  4=>76S(1)  —  Ijehs  —  Recobdino 

AND  DOCKEHINO. 

Under  Code  Civ.  Proc.  1912,  {  848,  subdiv. 
1,  construed  in  connection  with  sections  339^ 
341,  jod^ent  does  not  become  lien  on  real  es- 
tate of  judgment  debtor  in  county  other  than 
that  where  judgment  was  rendered  by  mere  fil- 
ing of  transcript  of  judgment  with  clerk  of 
court  of  that  county,  but  only  on  being  entered 
on  abstract  of  jud^ents. 

4.  MOVTOAGBS   «=>566— FOBEOLOSUBK    BT    AO- 
TIOK— RiOHT   TO   StTBPHrs. 

Upon  foreclosure  of  a  mortgage  on  lands 
situated  in  two  counties,  where  there  were  judg- 
ments in  both  counties,  none  of  which  had  pri- 
ority over  others,  mortgage  must  be  paid  out  of 
the  two  funds  realized  from  the  sale  of  the  lands 
in  both  counties,  each  fund  contributing  ratably 
its  proportion  of  the  mortgage  debt,  leaving  the 
surplus  from  the  landa  in  each  county  to  be  ap- 
plied to  the  judgment  liens  thereon. 
B.  Liens  «=3l2— Pbiobities. 

In  the  administration  of  legal  liens,  equity 
follows  the  law  and  gives  them  rank  according 
to  their  legal  priorities. 


6.  Mabsraixnq  Assets  and  Secitbities  «=3lO 
—  Rights  or  Xbibd  Pebsons  —  Two  Fund 

DOCTBINE. 

The  two  fund  doctrine  rests  upon  equitable 
principles,  and  it  will  not  be  allowed  to  defeat 
the  equities  of  third  persons  over  whom  the 
parties  Invoking  it  have  no  superior  equity. 

Appeal  from  (IJommon  Pleas  Circuit  Court 
of  Marlon  Connty;    Thos.  S.  Sease,  Judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
against  J.  O.  Holllday  and  others.  E'rom  a 
Judgment,  tlie  People's  Bank  appeals.  Af- 
firmed. 

Wlllcox  &  Wllleox,  of  Florence,  for  ap- 
pellant M.  C.  Woods  and  W.  F.  Stack- 
houses  both  of  Marion,  for  resiMudent 

FRASER,  J.  The  appellant  thus  states 
itd  case: 

"An  action  was  brought  to  foreclose  a  real 
estate  mortgage  of  lands  situate  in  Marion  and 
Dillon  counties.  Cortain  creditors  of  the  mort- 
gagor were  made  parties,  including  appellant 
and  reaj>ondents  herein.  The  appellant  and 
certain  of  its  codefendants  obtained  judgment 
against  the  mortgagor  in  Marion  county,  on 
June  2,  1918,  and,  so  far  as  the  Marion  county 
property  is  concerned,  no  priority  is  claimed  by 
appellant  for  all  of  the  judgments  involved  here- 
in were  docketed  on  the  same  date  in  Marion 
county,  but  on  the  same  date,  June  2,  1918.  the 
appellant  hernn  obtained  a  transcript  of  its 
judgment  in  Marion  connty  and  filed  the  same 
for  record  in  Dillon  connty  with  the  deputy  dark 
of  court  who  marked  the  same  'filed'  at  about  9 
o'clock  p.  m.  of  said  day,  but  it  was  not  en> 
tered  on  the  abstract  of  judgments  nor  indexed 
until  the  following  day,  June  3,  1913.  The 
other  parties  interested  herein  had  transcripts 
of  their  judgments  in  Marion  connty  filed,  dock- 
eted, and  indexed  in  Dillon  connty  on  June  8, 
1913.  The  master  held  that  appellant  was  not 
entitled  to  priority  by  reason  of  the  fact  that 
its  transcript  of  judgment  was  filed  in  DiUcm 
cofinty  the  nay  before  the  other  transcripts  were 
filed  there.  The  mortgage  debt  was  paid  out  of 
the  proceeds  of  the  sale  of  the  mortgaged  prem- 
ises. The  master  in  his  report  divided  the  sur- 
plus left,  after  having  paid  the  mortgage  debt 
into  two  parts,  allowing  appellant  and  the  other 
judgment  creditors  who  had  filed  transcripts  of 
judgments  also  in  Dillon  county  to  participate 
equally  in  such  surplus  in  Dillon  county,  and  all 
of  the  judgment  creditoi;B  in  Marion  county  to 
participate  in  the  surplus  derived  from  sale  of 
property  there,  after  payment  of  the  mortgage. 
The  circuit  court  affirmed  the  master's  report, 
and  now  the  appeal  to'  this  court  upon  excep- 
tions taken." 

[1]  I.  The  first  exception  complains  of  error 
In  allo^ng  plaintiff's  attorney  a  fee  of  $500. 
The  record  does  not  show  that  this  was  er- 
ror. The  mere  fact  that  the  judgment  of 
foreclosure,  was  consented  to  does  not  show 
it  Sometimes  much  work  and  considerable 
skill  is  required  to  secure  a  consent  decree. 

Tbia  exception  is  overruled. 

II.  The  appellant  states  his  second  ques- 
tion as  follows: 

"His  honor  erred,  it  is  respectfully  submitted. 
In  affirming  the  report  of  the  judge  of  probate 
as  to  the  method  of  distribution  of  the  surjdus 
in  his  bands  among  plaintiff  and  defendimts. 
He  should  have  held:  '(a)  That  the  filing  of  the 
transcript  of  the  judgment  of  the  People  s  Bank 
against  J.  O.  HoIIiday  in  the  office  of  the  derk 
of  court  for  Diliou  connty  on  the  evening  of 
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Jane  2,  1913,  and  the  entry  thereof  on  the 
jadgment  book  as  of  Jane  2,  1913,  on  Jane;  3, 
1913,  created  a  lien  on  the  Dillon  property  in 
favor  of  the  People's  Bank  superior  to  the  lien 
of  the  judgments  of  other  creditors  who  filed 
their  transcripts  and  had  same  entered  in  the 
Tffice  of  the  clerk  of  court  on  June  3,  1013.'  " 

There  are  two  sections  of  the  Code  of  CItU 
Procedure  that  are  InvolTed  In  this  case. 
Section  341,  that  the  transcript  when  so 
docketed  "shall  have  the  same  force  and 
effect  as  a  Judgment  of  that  conrt."  Section 
34S  provides  that  the  transcript,  "when  so 
filed,  shall  constitute  a  Hen  on  the  real  prop- 
erty of  the  Judgment  debtor  in  that  county." 

Appellant  claims  that,  while  the  general 
eifect  dates  from  filing,  yet  the  specific  ef- 
fect, to  wit,  the  creation  of  a  lien  on  land, 
dates  from  the  filing.  Appellant  claims  that 
the  statute  is  clear,  and  whatever  the  court 
may  think  of  the  Justice  of  allowing  its  Judg- 
ment filed  on  the  2d  of  June  to  take  prece- 
dence, and  the  whole  surplus  of  the  Dillon 
real  estate,  still  the  law  is  'plain,  and  the  only 
way  to  escape  it  is  by  Judicial  legislation. 
The  appellant  stands  on  the  letter  of  the 
statute,  and  by  that  letter  its  priority  is 
slain,  The  last  clause  of  subdivision  1  of 
section  348  is: 

"Provided  further,  that  all  snch  verdicts  and 
orders  rendered  and  issued  at  the  same  term  of 
court  shall  have  no  priority  one  over  another, 
notwithstanding  they  may  be  rendered  and  is- 
saed  on  different  days  of  said  court" 

The  Judgments  were  obtained  in  Marlon 
county  on  the  2d  of  June.  The  transcripts 
were  isstied  on  the  2d.  of  June.  One  was 
sent  by  hand,  and  the  messenger  called  the 
deputy  clerk  to  the  office  after  hours  to  have 
it  filed.  The  other  was  sent  by  mail  and  was 
filed  on  the  3d  of  Juna  Both  were  docketed 
on  the  3d  of  June,  but  the  one  has  no  prior- 
ity over  the  other  by  the  letter  of  the  statute. 

This'  exertion  is  overruled. 

III.  T?he  third  question  is: 

"(b)  That  the  judge  of  probate  erred  in  find- 
ing and  reporting  that  there  should  be  a  divi- 
sion of  the  surplus  into  two  funds,  one  from  the 
Dillon  property  and  o^e  from  the  Marion  prop- 
erty, and  in  reporting  that  the  fund  applicable  to 
each  county  should  be  applied  towards  the  dis- 
cbarge of  the  judgments  docketed  in  that  county. 
It  is  respectfully  submitted  that  the  report  of 
the  judge  of  probate  should  have  been  overruled 
in  this  particular,  and  that  the  circuit  judge 
should  have  held  that  the  holders  of  the  judg- 
ments docketed  in  Dillon  county  had,  as  to  the 
Marion  county  property,  rights  equal  in  all  re- 
spects to  those  of  the  holders  of  the  judgments 
not  docketed  in  Dillon  county,  and  that  they 
had,  as  to  the  Dillon  property,  higher  rights 
than  were  held  by  the  holders  of  the  judgments 
which  were  not  docketed  in  Dillon  county,  and 
that  this  higher  right  conferred  upon  them  the 
privilege  of  insisting  that  the  mortgage  debt  be 
paid  as  far  as  possible  from  the  proceeds  of 
sale  of  the  Marion  property,  thereby  leaving  the 
proceeds  of  the  sale  of  the  Dillon  property  to  be 
applied  towards  the  discharge  of  the  judgment 
constituting  the  next  succeeding  lien  thereon." 

There  were  two  funds,  and  the  Hens  on  the 
two  were  not  the  same.  There  was  no  other 
way  but  to  divide  the  money  into  two  funds 
and   apply   the  two   fund   doctrine.     This 


would  not  prevent  those  who  hold  Judgments 
in  Dillon  and  Marlon  from  prorating  for  the 
balance  In  Marlon  county. 

The  exceptions  are  oremiled,  and  the 
Judgment  affirmed. 

GARY,  O.  J.,  concurs  in  the  result. 

HXDRICK,  J.  (concurring).  I  ctmcnr  Id 
affirming  the  Judgment,  but  I  do  not  concur 
in  the  reasons  for  overruling  the  second  and 
third  grounds  of  appeal.  Subdivision  1  of 
section  348  of  the  Code  of  Procedure  reads: 

"BTnal  judgments  entered  in  any  court  of  rec- 
ord in  this  state,  subsequent  to  the  25th  day 
of  November,  A.  D.  1873,  shall  constitute  a  lien 
upon  the  real  estate  of  the  judgment  debtor  hi 
the  county  where  the  same  is  entered  for  a  pe- 
riod of  ten  years  from  the  date  thereof ;  ana  a 
transcript  of  such  judgment  may  be  filed  in  the 
ofiice  of  the  clerk  of  the  court  of  common  pleu 
of  any  other  county,  and,  when  so  filed,  shiU 
constitute  a  lien  on  the  real  property  of  the 
judgment  debtor  in  that  county  trom  the  date  of 
the  filing  thereof,  with  the  same  force  and  effect 
as  the  original  judgment,  for  the  period  of  ten 
years  from  the  entry  of  said  original  judg- 
ment: Provided,  that  the  verdict  of  a  jary. 
where  rendered  for  an  amount  of  money,  and 
the  order  of  the  court,  in  a  cause  tried  or  de- 
termined by  the  court,  upon  a  money  demand, 
shall  be  a  lien  upon  all  the  real  estate  of  the 
person  against  whom  the  same  is  rendered,  from 
the  rendition  of  such  verdict  or  order  until  tiie 
expiration  of  five  days  from  the  rising  of  the 
court  at  which  the  same  was  rendered:  I^ovid- 
ed,  further,  that  all  such  verdicts  and  orders 
rendered  and  issued  at  the  same  term  of  court 
shall  have  no  priority  one  over  another,  notwith- 
standing they  may  be  rendered  and  issued  on 
different  days  of  said  court." 

[2]  The  last  proviso,  that  verdicts  and  or^ 
ders  of  the  same  term  shall  have  no  priority 
one  over  anotlier,  is  not  relevant  to  the  pres- 
ent Issue.  It  was  not  intended  to  affect  the 
priorities  of  transcripts  filed  in  another  coun- 
ty, but  only  the  liens  given  by  the  proviso  ° 
immediately  preceding  it  to  verdicts  and  or- 
ders obtained  during  the  term  from  their 
date  until  the  expiration  of  five  days  after 
the  term,  when  the  final  Judgments  thereon 
could  be  entered.  These  provisos  were  add- 
ed to  the  section  by  the  act  of  1909,  26  Stat 
39.  Prior  to  that  time,  a  verdict,  or  an  or- 
der for  Judgment,  did  not  constitute  a  lioi 
upon  the  real  estate  of  the  Judgment  debtor, 
until  the  Judgment  was  entered  thereon; 
and,  under  rule  3  of  the  circuit  court,  the 
derk  is  forbidden  to  enter  any  Judgment, 
without  special  leave  of  the  court,  until  the 
expiration  of  five  days  after  the  court  has 
adjourned  for  the  term.  The  purpose  of  the 
rule  was  to  allow  all  Judgments  obtained  at 
the  same  term  to  have  equal  rank,  provid- 
ed, of  course,  they  were  entered  on  the  same 
day;  and  these  provisos  were  so  framed  as 
to  carry  out  that  intention.  But  prior  to 
that  time  the  court  had,  and  still  has,  power 
In  its  discretion  to  grant  special  leave  to 
the  clerk  to  enter  Judgments  on  verdicts  and 
orders  obtained  during  the  term,  before  the 
final  adjournment  thereof.  That  was  done  in 
this  instance,  and  a  number  of  Judgments 
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were  entered  against  the  defendant  HoUl- 
day  on  the  same  day;  and,  of  course,  they 
all  took  equal  rank  as  liens  npon  his  real 
estate  in  Marion  county. 

(S]  We  must  therefore  treat  the  question 
at  Issue  Just  as  il  all  these  Judgments  had 
been  entered  on  the  same  day  after  the 
court  had  adjourned  for  the  term.  That  be- 
ing so,  we  are  brought  to  the  question  wheth- 
er the  mere  filing  of  a  transcript  of  Judgment 
with  the  derk  of  court  of  another  county 
than  that  in  which  the  original  Judgment 
was  entered  constituted  a  lien  upon  the  real 
estate  of  the  Judgment  debtor  therein  before 
it  was  entered  upon  the  "Abstract  of  Judg- 
ments"; and  that  question  must  be  answered 
in  the  negative.  No  doubt,  there  is  a  techni- 
cal difference  between  the  "filing'  and  the 
"docketing"  of  transcripts;  and  section  348 
says  that,  "when  so  filed,"  the  transcript 
shall  constitute  a  lien,  etc.  But  the  language 
of  that  section  must  be  read  and  Interpreted 
In  connection  with  sections  339,  340,  and  341, 
in  the  llgbt  of  the  history  of  the  legislation 
upon  the  subject,  and  the  decisions  of  this 
court  construing  that  legislation  to  ascertain 
the  leglsIatlTe  Intent  This  court  has  uni- 
formly held  that  the  mere  filing  of  a  Judg- 
ment roil,  decree,  or  transcript  thereof  with 
the  clerk  constitutes  no  lien,  imtll  it  is  en- 
tered upon  the  book  called  the  "Abstract  of 
Judgment,"  which  the  clerk  Is  required  by 
section  339  to  keep,  and  upon  which  he  Is 
required  by  section  340  to  enter  every  Judg- 
meat  Harrison  v.  Mfg.  Co.,  10  S.  C.  278; 
Beld  ▼.  McGowan,  28  S.  C.  74,  5  S.  B.  215; 
Mason  ▼.  Music  Co.,  45  S.  0. 11,  22  S.  E.  755. 
While  It  Is  true,  as  held  In  the  case  last  cit- 
ed, that  a  Judgment  Is  not  the  less  a  Judg-. 
ment.  In  the  sense  that  it  Is  a  filed  determi- 
nation of  the  rights  of  the  parties,  and,  per- 
haps, for  other  purposes  before  It  Is  so  en- 
tered ;  nevertheless,  the  cases  cited  hold  that 
the  administrative  act  of  entry  Is  required  to 
give  it  force  and  effect  as  a  lien  upon  the 
Teal  estate  of  the  Judgment  debtor  in  the 
county,  and  entitles  the  Judgment  creditor 
to  enforce  It  by  execution.  It  follows  that 
the  transcript"  of  the  Judgment  of  the  Peo- 
ple's Bank  filed  with  the  clerk  In  Dillon 
county  on  June  2d  did  not  become  a  lien  un- 
til It  was  entered  on  June  S,  1013,  and  It 
ranks  equally  with  the  transcript  of  the 
Judgment  in  fSvor  of  the  Farmers'  &  Mer- 
chants' Bank  which  was  'entered  the  same 
day. 

Upon  the  next  proposition,  whldi  involTes 
the  adjustment  of  the  priorities  of  the  va- 
rious liens,  we  must  keep  in  mind  the  tact 
tbat  a  Judgment  is  a  Hen  only  upon  the  land 
ot  the  Judgment  debtor  situated  In  the  coun- 
ty In  which  such  Judgment  has  been  entered, 
and  not  upon  his  lands  in  any  other  coun- 
ty; and  for  that  reason,  a  Judgment  creditor 


Is  allowed  by  statute  to  file  and  dodcet  a 
transcript  of  his  original  Judgment  in  any 
other  county  in  which  his  debtor  may  own 
real  estate,  in  order  that  he  may  acquire  a 
lien  upon  It;  also,  that,  in  respect  of  legal 
liens,  priority  in  time  ordinarily  secures  pri- 
ority in  right.  As  the  Judgments  entered  In 
Marion  county,  on  June  2d,  were  not  liens 
ui>on  the  lands  in  Dillon  county,  they  had  no 
priority  over  those  entered  in  Dillon  county 
on  June  3d,  even  though  they  were  prior  in 
datei  Therefore  the  Judgment  creditors  who 
filed  their  transcripts  In  Dillon  county  have 
priority  of  right  to  the  surplus  fund  left 
from  the  sale  of  the  Dillon  county  lands; 
and,  as  their  original  Judgments  are  of  equal 
rank  with  those  of  the  other  Judgment  cred- 
itors In  Marion  county,  they  are  entitled^ 
after  the  application  of  that  surplus  to  their 
Judgments,  to  share  ratably  with  the  other 
Judgment  creditors  in  the  surplus  fund  re- 
alized from  the  Marion  county  lands. 

[4,  6]  Under  the  equitable  two  fund  doc- 
trine, if  there  had  been  no  Judgments  In  Dil- 
lon county,  the  mortgagee  could  have  beoi 
required  to  exhaust  those  lands  in  satisfac- 
tion of  his  mortgage  to  the  exoneration  of 
the  Marion  county  lands  in  favor  of  the 
Marion  county  Judgment  creditors ;  e  conver- 
se, as  to  the  Marion  county  lands  in  favor  ot 
Dillon  county  Judgments,  if  there  had  heen 
no  Judgments  in  Marlon  county.  But,  as 
there  were  Judgments  in  both  counties,  and 
as  the  Marion  county  Judgments  had  no  pri- 
ority over  the  DlUon  county  Judgments  in 
respect  of  the  lands  In  Dillon  county,  and  as 
the  Dillon  county  Judgments  had  no  priority 
over  the  Marion  county  Judgments  in  respect 
of  the  lands  in  Marion  county,  neither  had 
the  right  to  have  the  equitable  two  fund 
doctrine  applied  so  as  to  disturb  the  legal 
Hens  acquired  by  the  others  in  the  respec- 
tive counties.  In  the  administration  of  le- 
gal liens,  equity  follows  the  law,  and  gives 
them  rank  according  to  their  legal  priorities. 
1  .Story's  Eq.  {  553.  Therefore  the  court 
properly  held  that  the  mortgage  must  be  paid 
out  of  the  two  funds  realized  from  the  sale 
of  the  lands  in  both  counties,  each  fund  con- 
tributing ratably  its  proportion  of  the  mort- 
gage debt,  leaving  the  surplus  from  the  lands 
in  each  county  to  be  applied  to  the  Judgment 
liens  thereon,  according  to  their  priorities. 

[I]  The  two  fund  doctrine  rests  upon  equi- 
table prinaples,  and  therefore  it  will  not  be 
allowed  to  defeat  the  equities  of  third  per- 
sons over  whom  the  parties  invoking  it  have 
no  superior  equities.  Wardlaw  v.  Oil  Mill, 
74  S.  C.  368,  54  S.  B.  658,  114  Am.  ^t.  Kep. 
1004.  In  applying  the  rule,  the  maxim,  "Qui 
prior  est  in  tempore  potior  est  in  Jure,"  has 
peculiar  force. 

WATTS  and  OAOB,  JJ.,  concur. 
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MABTIN  T.  SEABOARD  AIB  LINH  BT.  CO. 
(No.  9797.) 

(Supreme  Oaart  of  South  Oarolina.     Sept.  8, 
1917.) 

1.  Chatisl   Mobtqaoes   4e»177(1)  —  Rights 

OF  MOBTOAOOR— IhJUBT  TO  PbOFXBTT  AFTEB 

Condition  Bboken. 
Although,  the  mortgage  given  by  plaintiff  on 
hia  antomobile  was  past  dne,  plaintiff  had  such 
property  rights  as  entitled  him  to  maltif  tn  an 
action  for  injury  to  the  automobile. 

2.  Tbiai,  «=5>191(6)— Ohabging  on  Facts. 

The  mortgagor  after  condition  broken  could, 
a*  a  matter  of  law,  maintain  an  action  for  in- 
juries to  the  automobile,  and  the  court  in  re- 
ferring to  the  automobile  as  plaintifrs  did  not 
charge  on  the  facts. 

Appeal  from  (Common  Fleas  Circuit  Court 
of  Lexington  County ;   Thos.  8.  Sease,  Judge. 

Action  by  T.  h.  Martin  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  pla'intlfF,  and  defendant  appeals. 
Affirmed. 

Lyles  ft  Lyles,  of  Columbia,  for  appellant. 
C.  S.  Monteltb  and  Melton  ft  Sturkle,  aU  of 
CSolumbla,  for  respondent 

HTDRICK,  J.  Defendant  appealed  from 
Judgment  for  plaintiff  for  negligent  Injury 
to  plaintiff's  automobile. 

The  exceptions  present  two  assignments  of 
error : 

[1]  1.  That  the  court  erred  In  refusing  to  di- 
rect the  rer^lct  for  defendant,  on  the  ground 
that  plaintiff  had  no  title  to  the  automobile, 
because  he  bad  given  a  mortgage  on  It  which 
was  past  due  and  unpaid.  That  defense  was 
properly  overruled  on  the  authority  of  Wilk- 
es V.  RaUway,  85  S.  C.  346,  67  S.  E.  292, 
137  Am.  St  Rep.  890,  21  Ann.  (3as.  79.  See, 
also,  the  editorial  note  to  that  case,  and  11 
C.  J.  598.  Defendant  knew  of  the  mortgage, 
and,  under  the  case  cited,  could  have  pro- 
tected itself  against  another  action  by  the 
mortgagee  by  having  him  made  a  party  to 
this  action. 

[2]  2.  That  the  court  charged  on  the  facts 
In  referring  to  the  automobile  as  plaintiff's 
property.  The  right  of  plaintiff  was  not  a 
question  of  fact.  As  matter  of  law,  under 
the  case  dted,  he  had  such  property  right  In 
the  automobile  as  entitled  him  to  maintain 
the  action. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  rRASBR,  and 
QA6S),  JJ.,  concur. 


a08    S.    C.    128) 

HUGGINS  T.  TURNER  et  aL    (No.  9796.) 

(Supreme  Conrt  of  South  Carolina.     Sept  3, 

1917.) 

Afpeai.  and  Ebbob  1^91106(4— Bekaud  tob 

Tbial  or  Issue. 

Where  upon  the  issue  as  to  the  delivery  of 

the  deed  the  master  and  the  judge  disagreed  the 

case  will  be  remanded  for  the  trial  of  that  issue 


by  the  jury  where  the  testimony  Is  so  conflictinf 
that  this  conrt  cannot  determine  the  issue. 

Appeal  from  Common  Pleas  Glrcalt  Court 
of  Richland  County ;  T.  J.  Mauldln,  Judge. 

Action  between  Jane  Huggins  and  W.  D, 
Turner  and  others.  From  the  Judgment  en- 
tered, the  former  appeals.  Remanded  for 
trial  of  Issue  of  delivery  by  Jury. 

J.  Hughes  Cooper,  of  Columbia,  tm  ap- 
pellant W.  Hampton  Cobb,  of  Columbia,  for 
respondenta 

PER  CnRIAM.  The  principal  question 
in  this  case  is  one  of  fact,  to  wit:  Was  the 
deed  from  John  D.  Fields  to  E.  D.  Mardi 
delivered,  on  September  10,  1899,  in  the  le- 
gal sense  of  that  word,  that  Is,  so  as  Irrevo- 
cably to  pass  the  title  of  tbe  land  therein 
described  to  Marsh  on  that  date,  subject  to 
the  estate  therein  granted  to  Jane  Fields, 
now  Jane  Huggins?  The  master,  who  saw 
and  heard  the  witnesses,  found  that  It  was 
not  so  delivered.  The  circuit  Judge,  who 
heard  the  case  on  the  testimony  as  reported 
by  the  master,  found  that  it  was.  The  truth 
of  the  matter  depends  so  much  upon  the 
character  and  veracity  of  the  witnesses,  and 
their  testimony  is  so  conflicting,  that  we 
are  unable  to  reach  a  satisfactory  concinsion 
upon  that  issue. 

It  Is  therefore  ordered  that  the  case  be  re- 
manded to  the  drcnlt  court  for  the  trial  of 
that  issue  by  a  Jury.  As  the  undisputed  evi- 
dence shows  that  there  was  no  actual  deliv- 
ery of  the  deed  to  Marsh  tn  person,  until 
some  time  in  March,  1913,  more  than  13 
years  after  Its  date,  and  about  5  years  after 
the  death  of  Fields,  upon  the  trial  of  the 
Issne  ordered,  let  those  who  claim  under  the 
deed  take  the  burden  of  proof  of  delivery 
thereof,  at  date  thereof,  to  J.  A.  Davis  for 
the  benefit  of  Marsh ;  and  let  the  finding  of 
the  Jury  be  certified  to  this  court  with  all 
convenient  speed.  Remanded  for  trial  of  Is- 
sue of  delivery  by  Jury. 

OARZ,  C.  J.,  did  not  sit 


(108    S.    C.    Ul> 
SAIJ.ET  OIL  MILL  v.  SOUTHERN  RT., 
CAROLINA  DIVISION,  «t  aL 
(Na  9798.) 

(Supreme  Coatt  of  South  Carolina.     Sept  3, 
1917.) 

1.  Railboads  «=9259(10)  —  Ixssob  or  Rail- 
BOAD— Liabiut;  roB  Fibb. 
Where  the  leasee  of  a  railroad  agreed  to  save 
the  lessor  harmless  from  liability  for  the  lessee's 
acts,  and  plaintiff  who  secured  from  such  lessee 
the  right  to  use  an  industrial  tradi  agreed  to 
save  harmless  and  indemnify  the  leasee  for  all 
damages  resulting  from  the  negligence  of  the  lea- 
see, its  employes  and  servants,  plaintiff  could  not 
recover  from  lessor  for  fire  set  to'  plaintiff's  oil 
plant  served  by  said  side  track  where  the  engi- 
neer in  charge  of  lessee's  train  was  not  guilty  of 
willful  misconduct 
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i.  Railboads  «=3250(1)— Lkasz:— Neoliqerck 

OF  LEeSEE — LlABIUTT  OT  LKSSOB— "LESSOB" 

—"Lessee"— "Pbincipai."—"  Agent.  " 
A  lessee  of  a  railroad  becomes  the  agent  of 
the  lessor  in  operating  the  railroad  by  vlrtne 
of  his  lease,  the  terms  ^'lessor"  and  "lessee"  be- 
ing interchangeable  with  "principal"  and  "agent" 
in  view  of  Act  Feb.  19,  1902  (23  St.  at  Large, 
p.  1152),  imposing  upon  lessor  responsibility  for 
the  acts  of  the  lessee. 

[Ed.  Kote.— For  other  definitions,  see  Words 
and  Phrases,  Lraaor;  First  and  Second  Series, 
Lessee;    Principal;   Agent.] 

i.  RaILBOADS  «=>466— FiHES— WlIXFUI,NKa»~ 
EVIDBKOB— SlTinOIBNOT. 

That  the  engineer  in  charge  of  the  train 
which  set  out  the  fire  operated  it  in  excess  of  the 
speed  permitted  by  the  town  ordinance  would 
constitute  negligence  per  le,  but  not  necessarily 
willfoliMaB. 

Appeal  from  Common  Pleas  Circuit  Coort 
of  Aiken  Connty ;  R.  W.  Memminger,  Judge. 

Action  by  the  Salley  Oil  Mill,  in  its  own 
bebalf  and  as  trustee,  etc.,  against  the  South- 
em  Railway,  Carolina  Division,  and  another. 
From  an  order  overruling  plaintiff's  demur- 
rer to  defendants'  answer,  it  appeals.  E2z- 
ceptions  overruled,  and  judgment  affirmed. 

By  the  exemption  clause  in  the  industrial 
track  agreement  between  the  Southern  Rail- 
way Company  and  the  Salley  Oil  Hill,  the 
latter  agreed  to — 

"save  harmless  the  railway  company  against 
any  and  all  damage  resnimg  from  the  negli- 
gence of  the  party  of  the  second  part,  its  serv- 
ants and  emploj^a,  in  and  about  said  industrial 
track  and  the  right  of  way  therefor,  and  further- 
more against  any  and  all  claims,  demands,  suits, 
judgments,  and  sums  of  money  accruing  for  loss 
or  damage  by  fire  communicated  by  locomotive 
engines  or  trains  Of  the  Southern-  lUilwav  C«Mn- 
pany  to  building^  used  by  the  party  of  ue  sec- 
ond part  in  connection  with  llie  business  served 
by  said  industrial  track,  or  to  the  contents  of 
SQcb  buildings,  or  to  other  property  stored  by 
or  with  the  consent  of  the  party,  of  the  second 
part  upon  or  near  said  induBtrial  track.  The 
railway  company  hereby  stipulates  for  this  pro- 
tection as  a  condition  of  ite  agreement,  herein 
expressed,  to  afford  the  above-described  terminal 
facilities  and  services  to  the  party  of  the  sec- 
ond part  dsewhere  than  at  its  regular  station." 

Croft  ft  Croft,  of  Aiken,  for  appellant  B. 
L.  Abney,  of  Columbia,  and  Hendersons,  of 
Aiken,  for  respondents. 

WATTS,  J.  [1]  This  is  an  action  for  dam- 
ages for  loss  of  appellant's  oil  plant  and  prop- 
erty at  Salley,  S.  C.  The  property  was  de- 
stroyed by  fire  emitted  from  a  locomotive  on 
main  line  of  the  Southern  Railway  Company, 
lessee  of  the  Carolina  Division.  The  action 
is  brought  against  the  lessor  instead  of 
against  the  lessee,  thg  Southern  Railway 
Company. 

The  first  cause  of  action  seeks  to  recover 
damages  under  the  statute  as  to  communicat- 
ed fires,  and  was  abandoned  at  the  hearing. 
The  second  cause  of  action  is  based  on  neg- 
ligence, willfulness,  and  wantonness.  When 
the  complaint  was  served  the  respondents  in- 
terposed the  defense  of  a  general  denial  as  to 
both  causes  of  action,  and  in  its  second  de- 


fense to  both  causes  of  action  sets  up  as  a 
par  to  appellant's  recovery  an  exemption 
clause  in  the  industrial  track  agreement 
made  between  Southern  Railway  Company 
and  Salley  Oil  Mill  in  1904.  To  this  answer 
the  Salley  Oil  Mill  demurred  as  to  the  suf- 
ficiency of  the  second  defense,  and  when  the 
cause  was  heard  before  his  honor,  Judge 
Memminger,  in  October,  1916,  his  honor  over- 
ruled and  refused  to  sustain  the  demurrer 
in  each  and  every  point  raised  tlier«in. 
Plaintiff  appealed,  and  by  three  exceptions 
alleges  error. 

The  main  diree  grounds  of  error  are: 
(1)  That  his  honor  erred  in  refusing  the  de- 
murrer because  the  Indemnity  contract  set 
up  in  paragraph  1  of  the  second  defense  can^ 
not  be  pleaded  as  a  defense  or  bar  to  the 
action  against  Southern  Railway,  Carolina 
Division,  for  the  reasons  stated  in  the  excep- 
tions. (2)  Because  the  lease  between  the 
Southern  Railway  Company  and  the  South- 
ern Railway,  Carolina  Division,  which  seeks, 
to  relieve  and  hold  harmless  Southern  Rail- 
way, Carolina  Division,  lessor,  from  liability 
on  account  of  acts  committed  by  Sontfaem 
Railway  Company,  is  no  defense  or  bar  to  an 
action  by  third  parties  against  Southern  Rail- 
way, Carolina  Division.  (S)  Because  said 
lease  between  Southern  Railway  Company 
and  Southern  Railway,  Oarolina  Division, 
made  pursuant  to  statute,  is  no  defense  or 
bar  to  this  action,  for  the  reason  that  the 
Salley  Oil  Mill  was  not  a  party  to  said  lease, 
and  had  no  notice  or  knowledge,  either  ac- 
tual or  constructive,  that  an  indemnity  con- 
tract was  incori)orated  Into  said  lease;  the 
Salley  Oil  Mill  not  being  a  subsequent  cred- 
itor or  purchaser,  and  there  being  no  pro- . 
vision  in  law  for  giving  or  promulgating  con- 
structive notice  of  an  Instrument  containing 
an  indemnification  contract,  whether  It  be 
denominated  a  lease  or  otherwise.  These 
exceptions  cannot  be  sustained,  as  the  valid- 
ity of  such  contracts  have  been  sustained  by 
this  court  In  the  cases  of  Insurance  Co.  v.  ■ 
RaUroad,  77  8.  C.  470,  58  S.  B.  337,  12  Ann. 
Cas.  495,  Mayfield  v.  Sou.  Railway,  85  S.  O. 
165,  67  S.  E.  132,  and  Batesburg  Cotton  Oil 
Co.  V.  Railway,  103  S.  G.  498,  88  S.  B.  860. 
although  in  this  last  case  the  question  of 
willfulness  was  not  passed  upon  by  this 
court.  The  appellants  admit  that  the  lessee, 
the  Southern  Railway  Company,  Is  not  li- 
able ;  the  lessee,  the  Southern  Railway  Com- 
pany, Is  the  agent  of  the  lessor,  the  defend- 
ants-respondents, the  Carolina  Division. 

[2]  The  lessee  becomes  the  agent  of  the 
lessor  by  virtue  of  the  lease  in  operating  the 
railroad.  Harmon  v.  Railway,  28  S.  C.  401, 
6  8.  E.  836,  13  Am.  St  Rep.  686;  Smalley  v. 
Railway,  73  S.  C.  674.  63  S.  Bi  1000,  6  Ann. 
Cas.  868;  Reed  v.  Railway,  .76  S.  O.  162, 
55  S.  B3.  218;  Rookard  v.  Railway,  84  S.  C. 
190,  65  8.  B.  1047,  27  L.  R  A.  (N.  S.)  436,  137 
Am.  St.  Rep.  839.    Under  these  decisions  it 
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Is  the  setUed  law- of  this  state  that  the  terms 
"lessor"  and  "lessee"  are  Interchangeable 
with  "principal"  and  "agent" ;  that  both  th« 
principal  and  agent,  both  lessor  and  lessee, 
are  responsible  in  damages  for  any  cause  of 
action  arising  oat  of  the  operation  of  the 
railroad.  The  Merger  Act  (23  Statutes  S. 
C.  1152)  imposes  npon  the  lessor  the  same 
liability  that  the  law  imposed  upon  it  the 
responsibility  for  the  acts  of  the  lessee.  The 
case  of  Reed  v.  Railway,  75  S.  C.  162,  55  S. 
E.  218,  shows  that  this  statute  was  con- 
sidered as  being  tantamount  to  the  common 
law  and  declaratory  thereof. 

[3]  We  do  not  think  that  the  allegations 
in  the  copplaint  for  willfulness  are  sufficient 
to  hold  the  contract  inapplicable  and  to  nul- 
Ity  and  set  it  aside.  The  only  allegation 
and  contention  of  wUlfulness  is  based  on  the 
allegation  that  the  engineer  in  charge  of  the 
train  which  set  out  the  fire  operated  it  at 
an  excessive  rate  of  speed  in  going  through 
the  town  of  Salley  In  the  nighttime  in  viola- 
tion of  the  ordinance  of  the  town.  This 
would  be  negligence  per  se,  but  not  neces- 
sarily willfulness.  This  allegation  of  will- 
fulness does  not  appeal  to  us  to  such  an  ex- 
tent for  us  to  overrule  the  well-considered 
cases  01  this  court  declaring  what  the  law 
Is  In  reference  to  the  contracts  entered  Into 
between  railroads  and  parties  desiring  the 
private  industrial  side  track  in  reference  to 
the  indemnity  contracts  entered  into  between 
them. 

In  this  case  the  agreement  between  the 
parties  Is  full  and  comprehensive,  and  Is  a 
complete  bar  to  the  recovery  by  the  plain- 
tiff for  the  alleged  damage  the  contract  in- 
demnifies the  railroad  "against  any  and  all 
such  claims,  demands,  suits,  judgments,  and 
any  sum  of  money  accruing  for  loss  or  dam- 
age by  flre."  This  language  is  an  absolute 
bar  to  recovery. 

The  exceptions  are  overruled.  Judgment 
afHrmed. 

OART.  C.  J.,  and  HXDRICK,  FBASER, 
and  OAUE,  JJ.,  concur. 


<80  W.  Va.  5U) 

CITIZENS'    NAT.    BANK    OF    PARKERS- 
BURG  V.  BI/IZZARD  et  al.    (No.  3320.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

May  15k  1917.    Rehearing  Denied 

Sept.  18,  1917.) 

(SvlUiiu*  by  the  Cowrt.) 

X  Banks  and  Bankino  $=>54(2)— Payhknt 
OF  Checks— liiABiLiTT  or  Pbesidknt. 
The  president  of  a  bank,  in  general  charge 
and  practical  control  of  its  business,  having  the 
cashier  under  his  authority,  who  directs  pay- 
ment of  the  checks  of  a  cori>oration  which  has  no 
money  on  deposit  in  the  bank,  in  which  he  is 
interested  and  to  which  he  has  obligated  himself 
to  lend  his  credit  by  indorsement  or  otherwise  to 
enable  it  to  pay  c^tain  debts,  knowing  that  its 
indebtedness  is  equal  to  the  full  value,  of  its 


property  and  frandiise,  is  personally  liable  to 

the  banJt  for  the  money  thus  paid  out. 

2.  Banks  and   Banking   «=»54(2)— Acts  of 

Pbksident— Ratification — Knowledge. 
If,  under  the  direction  of  the  president,  no 
record  is  made  of  such  overdraft  on  the  bank's 
books,  but  the  checks  of  such  corporation  are 
simply  carried  as  cash,  and,  after  parting 
with  his  interest  in  the  corporation,  the  presi- 
dent causes  the  bank  to  discount  its  note  and 
applies  the  proceeds  to  the  discbarge  of  the  over- 
draft, without  the  knowledge  by  the  directors 
of  the  purpose  for  which  the  note  was  discount- 
ed, ho  thereby  conceals  the  real  nature  of  the 
transaction,  which  prevents  the  subsequent  a[>- 
proval  by  the  directors  of  his  act  in  discounting 
such  note  from  becoming  an  implied  ratification 
of  his  wrongful  application  of  the  bank's  funds 
in  paying  the  worthless  checks.  Knowledge  of 
an  act  is  essential  to  its  ratification. 
S.  Banks  and  Banking  €=>54(2)— Pabtxeb- 

SHIP  «=»153(1)  —  ToM»— Joint  Liabiutt— 

Bank  Dihectob. 
On  the  principle  of  mutual  agency  between 
partners,  all  are  liable  to  third  persons  for  the 
tort  of  a  copartner,  committed  in  due  course, 
and  in  the  interest  of  the  partnership.  Hence  a 
director  of  a  bank,  who  is  jointly  interested^  with 
its  president  in  a  corporation  to  which  he  directs 
the  bank's  funds  to  be  paid  without  security,  is 
jointly  liable  with  him,  as  well  as  severally,  for 
the  bank's  loss. 

4.  Banks  and  Banking  «»116(6)  —  Knowl- 

EDOK  OP  OTEICKB— IlCPtJTATlON  TO  BANK. 

Knowledge  by  a  director  of  a  matter  affect- 
ing his  bank,  whidi  his  personal  interest  would 
prompt  him  to  ccMiceal,  cannot  be  imputed  to 
the  benk. 

5.  Equitt  €=»80— Laches— Imputation. 

Laches  in  asserting  a  right  is  not  to  b«  Im- 
puted, if  the  wrong  is  concealed,  and  the  party 
affected  has  no  means  of  discovering  it. 

6.  Banks  and  Banking  «=»54(2)— Ofkceb's 
Liability— DiscnABQE. 

An  officer's  liability  to  his  bank  for  a  mis- 
appropriation of  its  funds,  which  is  unknown  to 
and  purposely  concealed  from  it,  is  not  discharg- 
ed by  his  inducing  a  third  person  to  execute  his 
note  to  the  bank  and  applj-ing  the  proceeds  there- 
of to  replace  such  funds;  the  note  itself  not 
being  paid. 

Appeal  from  Circuit  Court,  Wood  County. 

Suit  by  the  Clttaens'  National  Bank  of 
Parkersburg  against  Reese  Blizzard  and  P. 
D.  Neal,  as  executor,  etc.  Decree  for  plaln- 
tifT,  and  defendants  appeal.    Affirmed. 

Reese  Blizzard  and  C  D.  Merrick,  both  of 
Parkersburg,  for  appellants.  J.  W.  Vander- 
vort  and  F.  P.  Moata,  both  of  Parkersburg, 
for  appellee. 

WILLIAMS,  J.  The  object  of  this  suit 
la  to  recover  of  the  defendants  funds  belong- 
ing to  the  plaintiff  bank,  alleged  to  have  been 
wrongfully  misappropriated  by  C.  H.  Shat- 
tuck,  now  deceased,  and  Reese  Blhszard, 
when  they  were  directors  thereof.  C.  H. 
Shattuck  died  in  the  year  1911.  testate,  and 
the  defendant  P.  D.  Neal  quaUfled  as  his  ex- 
ecutor. At  the  time  of  and  for  many  years 
prior  to  his  death,  Shattuck  was  president 
of  the  bank.  Shattuck  and  Blizzard  also 
owned  and  controlled  the  stock  of  the  Park- 
ersburg Publishing  Company,  a  corporation 
publishing  a  daily  newspaper  In  the  dty  of 
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Parkersburg  called  the  West  Virginia  Dis- 
patch-News, and  Robert  and  Ben  W.  Morris 
owned  and  controlled  the  stock  of  the  State 
Joomal  Company,  another  corporation,  pub- 
lishing a  dally  and  weekly  newspaper  called 
the  State  Journal.  On  the  20th  of  November, 
1909,  the  Morrises  and  Shattuck  and  Bliz- 
zard entered  into  a  written -agreement  to 
consolidate  the  two  plants,  according  to  the 
following  plan :  The  Parkeisburg  Publishing 
Company  was  to  be  the  name  of  the  new  cor- 
poration, which  was  capitalized  at  $46,000, 
(20,000  of  which  stock  was  to  be  turned  over 
to  the  Morrises  in  payment  of  the  property, 
rights,  franchise,  and  good  will  of  the  State 
Journal  Company,  and  the  remaining  $26,000 
was  to  be  held  and  owned  by  said  Shattadi 
and  Blizzard.  Kach  corporation  was  to  be 
then  free  from  debt  or  obligation  of  any 
character.  In  the  agreement  the  Morrisea 
are  described  as  parties  of  the  first  part,  and 
Shattnck  and  Blizzard  as  parties  of  the  sec- 
ond part  Such  parts  of  said  agreement  as 
are  material  to  the  present  Inquiry  are  as  fol- 
lows: 

"It  is  agreed  and  represented  by  the  parties  of 
the  first  part  that  the  indebtedness  of  the  State 
Journal  Company  shall  not  exceed  the  sum  of 
twenty  thousand  doUars  ($20,000.00),  and  that 
the  parties  of  the  first  part  are  to  execute  their 
four  (4)  negotiable  promissory  notes  to  them- 
selves, and  indorse  the  same,  and  attach  thereto 
as  collateral  security,  in  equal  aiuoants,  the 
twenty  thousand  dollars  ($20,000.00)  of  stock  of 
the  Parkersburg  Publishing  Company  to  be  is- 
sued to  th«n. 

"And  the  parties  of  the  second  part  hereby 
agree  that  on  proper  renewals,  of  the  said  notes, 
with  collateral  attached,  they  will,  by  indorse- 
ment or  otherwise,  have  the  said  notes  carried 
for  the  parties  of  the  first  part  for  the  period 
of  four  (4)  years  from  this  date,  and  should  the 
parties  of  the  first  part  pay  off  any  of  the  said 
notes,  they  are  entitled  to  take  down  or  with- 
draw said  collateral  so  attached  to  said  note. 

"A  snffident  amount  of  the  proceeds  of  the 
said  notes  shall  be  used  to  pay  off  and  discharge 
all  of  the  debts  of  the  State  Journal  Company, 
and  to  procure  a  release  of  any  tmd  all  liens 
that  may  exist  against  the  property,  good  will, 
and  franchises  thereof. 

"The  parties  of  the  second  part  further  agree 
that,  should  the  parties  of  the  first  part  desire 
to  sell  the  total  amount  of  their  said  stock  with- 
in two  (2)  years  from  this  date,  at  the  par  or 
face  value  thereof,  then  the  parties  of  the  sec- 
ond part  agree  to  secure  purchasers  for  the  said 
stock  at  the  par  or  face  value  thereof,  or,  if  un- 
able to  do  so  within  thirty  (30)  days,  agree  to 
become  the  purchasers  thereof  themselves  at  the 
par  value  thereof.  And  in  all  eivents,  if  the 
parties  (^  the  first  part  sell  said  stock,  or  any 
part  thereof,  the  parties  of  the  second  part  are 
to  have  the  preference  of  purchasing  the  same 
at  whatever  price  sold ;  and,  should  the  parties 
of  the  second  part  sell  or  offer  for  sale  any  or 
all  of  the  said  stock  so  owned  by  them,  the  par- 
ties of  the  first  part  are  to  have  the  preference 
in  purchasing  the  same,  at  whatever  price  sold." 

It  was  stipulated  that  the  consolidation 
was  to  become  efTective  as  of  the  22d  day  of 
November,  1909.  The  four  negotiable  prom- 
issory notes  were  never  executed  by  the 
Morrises,  nor  was  any  certificate  for  the  cap- 
ital stock  of  $20,000  in  the  new  company 
ever  turned  over  to  them.    The  parties  be- 


came dissatisfied,  and  it  was  mutually  agreed 
to  rescind  the  agreement,  and  this  they  did 
in  writing,  signed  by  all  of  them,  on  the  16tb 
of  May,  1910.  But  while  the  contract  was  in 
force  the  State-Journal  Company  drew  nu- 
merous checks  upon  the  plaintiff  bank,  la 
payment  of  its  floating  indebtedness,  when  it 
bad  no  funds  therein  to  its  credit,  and  at  the 
direction  of  C.  H.  Shattuck,  who  was  the 
bank's  president  and  practically  managed  it, 
the  cashier  paid  these  checks  and  made  no 
entry  thereof  on  the  bank's  books,  and  car- 
ried the  checks  simply  as  cash.  At  the  time 
the  contract  was  rescinded  these  diecks  or 
overdrafts  amounted  to  $5,000  or  more.  iTtie 
rescission  agreement  provided  that  the  Mor- 
rises should  protect  Shattuck  -  and  Blizzard 
from  liability  on  account  of  the  original  con- 
tract. At  the  same  time,  the  State  Journal 
Company  executed  its  note  to  the  bank  for 
the  sum  of  $5,100  to  take  the  place  of  anoth- 
er note  for  $5,000,  which  said  Shattuck  had 
procured  to  be  made  by  Ben  W.  Morris  and 
indorsed  to  the  bank  by  Leland  Morris,  on 
the  22d  of  the  preceding  January.  The  last- 
mentioned  note  was  discounted  and  the  pro- 
ceeds applied  to  discharge  the  overdraft. 
This  note  was  taken  for  a  temi>orary  pur- 
pose, was  payable  in  30  days,  and  was  not 
paid  or  renewed  when  it  became  due,  but 
was  carried  in  the  overdue  file  until  May 
16th,  when  the  note  of  the  State  Journal 
Company  for  $5,100  was  taken  in  Its  stead. 
Concerning  this  note  the  rescission  agree- 
ment contains  the  following  provisions: 

"But  It  is  expressly  understood  that  so  far  as 
this  contract  is  concerned,  and  so  far  as  the 
parties  of  the  second  part  [Shattuck  and  Bliz- 
zard] are  concerned,  the  parties  of  the  first 
part  (the  Morrises]  do  not  assume  personal  lia- 
bility to  the  Citizens'  National  Bank  for  a  note 
of  $5,100  executed  to  it  by  the  State  Journal 
Company  as  of  this  date." 

Mr.  Flaherty,  who  was  cashier  of  the  bank 
at  the  time  these  transactions  took  place, 
states  positively  that  the  attention  of  the  di- 
rectors was  never,  at  any  time,  called  to 
them,  and  that  he  paid  the  checks  of  the 
State  Journal  Company  under  the  express 
direction  of  Mr.  Shattuck,  who  practically 
controlled  the  bank ;  that  he  did  nothing  in 
connection  with  the  bank's  business  without 
his  direction.  He  swears  that,  at  the  time 
the  Ben  and  Leland  Morris  note  was  taken, 
Mr.  Shattuck,  who  was  then  111,  called  him 
to  come  to  his  house  and  bring  the  checks 
representing  the  overdrafts,  and  he  did  so, 
and  turned  the  checks  over  to  Mr.  Shattuck 
in  the  presence  of  the  defendant  Reese  Bliz- 
zard; that  the  existence  of  the  checks,  or 
the  manner  in  which  they  were  disposed  of^ 
was  never  called  to  the  attention  of  the  board 
of  directors;  that  be  attended  the  direc- 
tors* meetings  and  acted  as  their  secretary, 
and  no  note  or  minute  was  ever  made  of  this 
matter.  There  is  no  proof  of  what  Shattuck 
did  with  the  checks.  It  Is  proven  that  nei- 
ther Ben  nor  L^and  Morris  had  any  prop- 
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erty,  and  consequently  tbeir  note  was  of 
no  value.  The  note  of  the  State  Joarnal 
Gompany  was  later  secured  by  a  second  deed 
of  trust  upon  its  property  and  franchise ;  a 
prior  one,  covering  the  same  property,  liav- 
Ing  been  executed  by  it  to  secure  $16,000  of 
debts  owing  to  a  number  of  banks  in  the  dty 
of  Parkersburg,  cme  of  which  was  the  plain- 
tiff bank.  These  secured  debts  and  the  float- 
ing debts  which  were  paid  by  plaintUf  bank 
on  the  worthless  checks  of  the  State  Journal 
Gompany  made  up  the  $20,000,  to  pay  which 
Shattnck  and  Blizzard  had  agreed  to  lend 
their  credit  to  the  Morrises,  by  indorsing 
their  notes  "or  otherwise."  The  State  Jour- 
nal Company's  property  was  sold  under  the 
deeds  of  trust,  and  the  proceeds  were  not 
sufficient  to  satisfy  the  liens,  and  left  the 
whole  of  the  $6,100  note  unpaid. 

There  Is  no  material  conflict  in  the  evi- 
dence, establishing  the  foregoing  state  of 
facts.  The  cause  was  heard  on  pleadings 
and  full  proof,  and  on  the  7th  of  December, 
1916,  a  decree  rendered  holding  the  defendr 
ant  Beese  Blizzard  and  the  estate  of  O.  H. 
Shattuck,  deceased,  liable  to  the  bank,  and 
decreeing  a  recovery  against  said  Blizzard 
and  P.  D.  Neal,  as  executor  of  C.  H.  Sliat- 
tuck,  deceased,  for  $7,060,  and  they  have  ap- 
pealed.. 

[1, 2]  It  is  insisted,  on  the  part  of  Mr. 
Shattuck's  executor,  that  his  testator  acted 
In  good  faith  in  honoring  the  checks  of  the 
State  Journal  Company,  and  therefore  his  es- 
tate is  not  liable ;  that  the  board  of  directors 
assented  to  the  taking  of  its  note  for  $5,100, 
and  the  bank  Is  estopped  by  their  action.  On 
the  part  of  defendant  Blizzard,  tt  is  contend- 
ed he  did  not  participate  in  allowing  the 
overdraft,  knew  nothing  of  it  at  the  time, 
and  is  consequently  not  liable.  And,  as  a 
defense  equally  applicable  to  both,  the  doc- 
trine of  laches  is  invoked.  They  both  occu- 
pied a  confidential  relation  to  the  bank  as  its 
officers  and  agents,  and  in  their  dealings  af- 
fecting its  interest  were  required  to  act  in 
perfect  good  faith.  Mr.  Shattuck  could  not, 
without  violating  his  duty,  use  his  official 
connection  with  the  bank  to  its  detriment,  in 
order  to  further  undertakings  of  his  own  in 
which  the  bank  had  no  interest.  This  princi- 
ple is  too  fundamental  to  require  support 
by  dtatlon  of  authorities.  The  proof  Is  the 
checks  of  the  State  Journal  Company  were 
paid  out  of  the  bank's  funds,  when  it  had  no 
money  therein  to  Its  credit,  upon  Shattuck's 
express  direction  to  the  cashier.  In  view  of 
the  contract  then  in  force  between  the  Mor- 
rises and  Shattuck  and  BUzzard,  these 
checks  were  not  paid  in  the  sense  of  a  loan, 
as  is  sometimes  done  in  the  regular  course  of 
banking  for  the  accommodation  of  a  good 
'Customer  of  the  bank.  Mr.  Shattuck  then 
knew  the  State  Journal  Company  was  in- 
debted to  the  extent  of  the  value  of  all  its 
property;  the  Parkersburg  Publishing  Com- 
pany, owned  by  Shattuck  and  Blizzard,  had 
consolidated  with  it  and  taken  its  property 


at  the  price  of  $20,000,  the  amount  of  its 
debts.  He  also  knew  its  pn^erty  was  cov- 
ered by  a  deed  of  trust  for  $15,000,  becaiue 
$6,400  of  it  was  a  debt  owing  to  his  own 
bank.  There  can  be  no  doubt  that  Mr.  Sbst- 
tuck  directed  the  cashier  to  pay  the  checks 
for  bis  and  Mr.  Blizzard's  benefit,  as  well  as 
for  the  accommodation  of  the  State  Journal 
Company,  In  pursoanoe  ot  their  previons 
agreemokt  to  aid  the  Morrises  to  obtain 
money  with  which  to  pay  the  State  Journal 
Company's  debts  by  IndorsinK  their  notes 
"or  otherwise^"  There  is  no  proof  that  any 
of  the  directors,  except  Shattuck  and  Blix- 
zard,  ever  knew  of  this  overdraft,  or  that 
the  diecks  were  carried  as  cash.  Mo  minute 
was  made  of  it,  or  entry  on  the  books  of  the 
hank,  whereby  they  could  have  obtained  any 
information  concerning  it  Why  did  Mr. 
Shattudc  request  the  cashier  to  bring  the 
checks  to  his  house,  or  office,  and  turn  them 
over  to  him,  if  it  was  not  to  conceal  the 
fact  of  their  existoice,  and  that  an  overdraft 
had  been  allowed?  We  can  imagine  no  other 
motive  for  the  act  We  do  not  think  he  con- 
ceived a  purpose  to  defqiud  the  bank  at  the 
time  the  diecks  were  paid.  At  that  time  lie 
had  no  apparent  reason  to  8nq>ect  the  con- 
solidation arrangement  would  not  be  car- 
ried out  as  agreed,  in  which  event  he  would 
Iiave  been  fully  indemnified  against  the  over- 
draft In  view  of  Mr.  Shattuck's  knowl- 
edge of  the  embarrassed  condition  of  tbe 
State  Journal  Company,  and  his  and  Mr, 
Blizzard's  contract  to  take  over  its  property, 
it  would  be  unreasonable  to  say  be  was  act- 
ing solely  for  the  bank,  and  in  good  faith, 
in  permitting  it  to  make  so  large  an  over^ 
draft 

[S,  4]  While  it  does  not  appear  that  Mr. 
Blizzard  actually  participated  in  allowing 
tbe  overdraft,  yet  it  Is  apparent  that  it 
was  for  the  Joint  benefit  of  Mr.  Shattndc 
and  himself.  They  were  Jointly  interested  in  { 
acquiring  tbe  property  of  the  State  Journal  | 
Company,  and  were  equally  obligated  to  in- 
dorse the  notes  of  the  Morrises,  or  otherwise  I 
assist  them  in  procuring  tbe  money  viOi 
which  to  pay  that  company's  debts.  Can 
he  avoid  liability  on  the  ground  of  ignorance 
of,  and  failure  to  participate  in,  the  com- 
mission of  the  wrong?  We  hardly  think  so. 
He  and  Shattuck  were  partners;  conse- 
quently ea<di  was  the  agent  of  the  other 
within  the  scope  of  the  partnership.  The 
checks  were  paid  in  furtherance  of  their 
Joint  contract  and  their  payment  was  in- 
tended for  their  Joint  benefit  The  failure  of 
tbe  consolidation  scheme,  and  the  tact  that 
because  thereof  neither  Shattudi  nor  Blizzard 
received  any  actual  benefit  from  the  payment 
of  the  checks,  cannot  affect  the  principle  of 
their  liabUity.  Oakland  Bank  of  Savings 
V.  Wilcox,  60  OaL  126.  They  were  ordered 
paid  in  the  hope  that  benefit  would  be  de- 
rived thereby.  Their  liability  is  founded  up- 
on the  purpose  of  the  wrongful  act  rather 
than  upon  the  benefit  actually  derived  ftom 
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U.  On  the  principle  of  agency,  each  partner 
Is  liable  to  third  persons  for  the  torts  of  his 
copartner,  committed  within  the  ordinary 
course  of  the  firm  business.  1  Rowley,  Mod- 
em r«w  of  Partnership,  |  503 ;  80  C3y&  623. 
The  wrong  Is  more  In  the  concealment  of  the 
overdraft  than  In  permitting  it  to  be  made 
In  tlie  flrst  place.  If  the  contract  with  the 
Morrises  had  not  miscarried,  we  have  no 
doubt  the  overdraft  would  have  been  taken 
care  of  by  Shattuck  and  Blizzard.  Blizzard 
knew  of  Shattuck's  wrongful  act  in  January, 
five  months  before  the  contract  with  the 
UCorrlses  was  rescinded.  He  was  present 
when  the  chedcs  evidencing  the  overdraft 
were  turned  over  to  Shattuek  by  the  cashier. 
and  then  learned,  if  he  did  not  know  before, 
why  they  had  been  paid,  and  did  not  repudi- 
ate the  wrongful  act  of  his  partner.  Pre- 
Bunaptlv^y.  his  failure  to  repudiate  the  act 
amounts  to  a  ratification  of  it  30  Gyc.  529 ; 
1  Rowley,  Modem  Law  of  Partnership,  | 
472;  Lowance  v.  Johnson,  75  W.  Va.  784, 
84  S.  B.  937. 

The  bank  has  done  nothing  to  release  de- 
fendants from  liability,  nor  to  estop  Itself 
from  asserting  it    Discounting  the  Ben  and 
Leland  Morris  note  did  not  have  that  effect, 
for  that  was  done  by  Mr.  Shattuek  himself, 
and  without  the  knowledge  of  other  direc- 
tors.    The  testimony  of  the  cashier  proves 
that  note  was  taken  to  satisfy  the  bank  ex- 
aminer, who  complained  of  the  cheeks  be- 
ing carried  as  cash.    It  was  a  80-day  note, 
and  was  not  paid  or  renewed  when  it  be- 
came due,  but  placed  in  the,  overdue  file,  and 
carried  until  the  note  of  the  State  Journal 
Company  for  $6,100  was  executed.    Mr.  Bliz- 
zard says  he  was  not  consulted  in  regard  td 
the  payment  of  the  checks,  and  knew  noth- 
ing more  in  regard  to  them  than  he  did  of 
other  matters  pertaining  to  the  bank,  which, 
he  says,  was  conducted  almost  exclusively 
by  Mr.  Shattu(*.    But  he  admits  Mr.  Shat- 
tuek called  him  to  his  office  and  told  him 
about  the  overdraft,  and  that  he  was  pres- 
ent when  Mr.  Flaherty,  the  cashier,  deliv- 
ered the  checks  to  him.    The  only  dUferenoe 
between  the  testimony  of  Mr.  Blizzard  and 
Mr.  Flaherty  on  this  point  is  as  to  where 
the  meeting  oocnned ;  the  former  placing  it 
at  Shattuck's  office,  and  the  latter  at  bis 
home.    The  discrepancy  la  Immaterial.     Mr. 
Blizzard  also  states  that,  some  time  after 
that  meeting,  Mr.  Shattuek  casually  inform- 
ed him  he  had  taken  the  note  of  Ben  W.  and 
leland   Morris,   temporarily,   for  the   over- 
draft  He  further  states  he  was  present  at  a 
meeting  when  Mr.  Shattuek  explained  to  the 
board  of  directors  that  the  State  Journal 
Company's  note  was  taken  in  lieu  of  the  Ben 
'W.  and  Leland  Morris  note,  because  be  had 
bad  the  records  of  the  county  court  clerk's 
office  examined,  and  ascertained  they  were 
assessed  with  no  property.    But  there  is  no 
evidence  in  the  record  to  explain  why  the 
first  note  was  taken,  nothing  proving  the 
directors  knew  It  was  to  supply  an  overdraft. 


and  nothing  to  show  they  Imew  It  had  been 
taken  at  all,  until  after  the  second  note  had 
been  taken.  Hence  there  is  no  proof  of 
knowledge  by  the  directors  of  Mr.  Shattuck's 
wrongful  act  on  which  to  predicate  either 
a  ratification  of  it,  or  a  waiver  of  the  Bank's 
right  to  hold  him  liable  for  it 

After  the  overdraft  had  been  made,  a  con- 
ference was  held  between  the  Morrises  and 
Shattuek  and  Blizzard,  at  whldi  the  manner 
in  which  the  business  of  the  consolidated 
company  was  being  carried  <m  was  discussed. 
Considerable  dissatisfaction  was  expressed, 
and  a  violent  controversy  arose  between  Ben 
Morris  and  Mr.  Blizzard.  It  then  (leveloped 
that  the  consolidation  sdieme  was  not  going 
to  be  a  success.  But,  notwithstanding,  Mr. 
Blizzard  says  be  told  Mr.  Shattuek  he  was 
unwilling  to  let  go  of  the  contract,  and  Mr. 
Shattuek  replied  in  substance: 

"  'Leave  it  to  me;  we  are  going  to  take  a  deed 
of  trust  on  it  in  addition  to  what  we  already 
have,  and  the  Motrises  will  not  make  money  out 
of  it  like  you  would  (indicating  me)  and  the 
paper  will  finally  be  for  sale,  and  we  can  buy  it 
in.'  I  called  his  attention  to  the  fact  that  it 
would  run  over  years  under  an  arraiiRement  of 
that  kind,  and  ne  said,  'No;'  that  the  other 
banks  had  been  wanting  bim  to  Join  with  them 
in  foreclosing  the  paper  for  what  had  been  se- 
cured under  the  other  deed  of  trust  Under 
these  circumstances,  there  was  nothing  for  me 
to  do  but  to  aoqniesce  in  the  arrangement  that  he 
had  made," 

Mr.  Blizzard  farther  says  it  was  his  and 
Mr.  Shattuck's  intention,  ev«i  as  late  as 
May  16,  1910,  when  the  contract  was  rescind- 
ed, "to  purchase  the  State  Journal  and  con- 
solidate the  State  Journal  and  the  Dispatch- 
News,"  and  that  such  intention  continued 
for  some  time  thereafter,  until,  on  account  of 
bad  health,  they  both  abandoned  the  news- 
paper business. 

What  was  Mr.  Blizzard's  duty,  as  an  of- 
ficer of  the  bank,  when,  as  he  says,  be  was 
informed  for  the  first  time  by  Mr.  Shattuek 
of  the  overdraft?  There  is  but  one  correct 
answer  to  this  question.  He  should  have 
notified  the  directors  of  it,  and  thus  given 
them  an  opportunity  to  approve  or  disap- 
prove Mr.  Shattuck's  act  It  was  a  matter 
of  vital'  Importance  to  the  bank,  and  his 
silence  is  tantamount  to  an  approval  of  Mr. 
Shattuck's  action.  That  Mr.  Shattuek  was 
a  man  of  reputed  integrity,  financial  ability, 
and  practically  controlled  the  bank  could  not 
relieve  Mr.  Blizzard,  from  the  discharge  of 
his  official  duty  to  it  He  could  not  help 
knowing  why  the  overdraft  had  been  allowed, 
but  chose  not  to  inform  the  other  directors. 
He  was  Jointly  interested  with  Shattuek,  and 
their  personal  Interest  In  the  transaction 
prevented  their  knowledge  of  it  from  becom- 
ing notice  to  the  bank.  Bank  v.  Bryan,  72 
W.  Va.  29,  78  S.  E.  400;  American  Bank  of 
Bluefleld  v.  Ritz,  70  W.  Va.  409,  74  S.  B. 
679,  40  L.  B.  A.  (N.  S.)  156 ;  Bank  v.  Lowther- 
Kaufman  (Ml  &  Coal  Co.,  66  W.  Va.  605,  66 
S.  B.  713,  28  L.  R.  A.  (N.  S.)  611;  BosmisseU 
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r.  White  Oak  Stave  Co.  et  al.,  92  S.  E.  672, 
decided  at  the  present  term. 

U,  I]  The  liability,  having  once  attached, 
could  not  be  discharged  by  the  sul>stitution 
of  notes  of  third  persons  by  the  wrongdoer, 
without  the  bank's  knowledge  and  consent 
to  such  arrangement  There  is  no  proof  that 
any  of  the  directors,  except  Shattnck  and 
Blizzard,  were  ever  advised  of  the  purpose 
for  which  the  note  of  Ben  and  Leiand  Morris 
bad  been  taken,  after  they  learned  the  bank 
held  it.  Mr.  Blizzard  said  it  was  taken  for 
temporary  purposes,  but  there  is  no  proof 
that  the  bank  ever  knew  it  existed  until  after 
the  note  for  $5,100  of  the  State  Journal  Com- 
pany was  taken,  and  while  it  may  be  true  the 
directors  learned  that  the  last  note  was  taken 
in  place  of  the  first  one,  and  may  therefore 
have  acquiesced  in  the  substitution  of  one 
note  for  the  other,  still  there  is  no  evidence 
whatever  that  the  directors  assented  to  the 
substitution  of  either  note  for  the  bank's 
right  of  action  against  defendants  for  the 
overdraft  The  books  of  the  bank  show 
the  note  of  the  Morrises  was  a  mere  loan.  It 
appears  to  have  been  discounted  in  regular 
course,  and  the  proceeds  credited  to  the  cash. 
But  the  proceeds  were  applied  to  the  over- 
draft, whidi  did  not  appear  on  the  bank's 
books,  and  of  which  no  one  knew,  so  far  as 
the  record  discloses,  except  the  cashier  and 
Shattuck  and  Blizzard. 

The  equitable  doctrine  of  laches  does  not 
apply.  The  real  nature  of  the  transaction 
was  hidden  by  the  manner  In  which  the  cash- 
ier kept  the  books^  The  proof  shows  he  act- 
ed, in  respect  to  the  matter,  under  the. direc- 
tions of  Mr.  Shattuck.  Hence  the  bank's 
books  disclosed  nothing  which  could  have  the 
eftect  of  notice  to  the  directors,  nothing  to 
arouse  suspicion  of  any  Irregularity.  The 
bank  bad  no  information  concerning  the  over- 
draft until  a  short  time  before  the  bringing 
of  this  suit.  The  present  president  of  the 
bank,  G.  L.  Watson,  says  he  accidentally 
beard  a  rumor  to  the  effect  that  the  $5,100 
note  of  the  State  Jouftial  Company  was,  in 
reality,  the  debt  of  Mr.  Shattuck  and  Mr. 
Blizzard.  An  investigation  was  then  made, 
and  the  facts,  as  herein  stated,  discovered. 
Laches  cannot  be  imputed  without  lack  of 
reasonable  diligence,  and  no  want  of  dili- 
gence Is  possible  where  the  wrong  is  con- 
cealed and  there  are  no  means  of  discover- 
ing it 

The  decree  is  affirmed. 

NOTE  BY  UILIER,  J.  I  cannot  dissent 
from  the  legal  propositions  enunciated  in 
the  opinion,  nor  deny  their  application  to  the 
facts  as  presented  by  the  record.  But  in 
concurring  I  do  not  wish  to  be  understood 
as  intending  in  any  way  to  Impute  to  Mr. 
Shattuck  wrongdoing  or  intent  to  conceal 
from  the  directors  of  the  bank  the  transac- 
tions  complained   of,   or  to  misappropriate 


the  funds  of  the  bank.  The  record  shows 
that  the  transaction  especially  complained 
of  occurred  during  his  last  illness,  and  the 
loss  to  the  bank  did  not  appear  until  long 
after  his  death.  Knowing  him  InUmately  as 
I  did  tor  more  than  thirty  years  and  the 
correctness  of  his  business  habits,  I  am  sat- 
isfied he  was  incapable  of  any  intention  to 
wrong  or  injure  his  bank,  and  furthermore 
that  if  he  had  lived  to  see  the  result  and 
loss  to  the  bank  he  would  never  have  qnes- 
tioded  Mb  liability  to  the  bank,  or  allowed 
this  suit  to  be  brought  against  him.  I  deem 
it  my  duty  to  Ills  memory  and  high  character 
to  add  this  note  to  the  opinion. 


(80  W.   Va.  «) 
TETEB  V.  MOORE.     (No.  3005.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  8,  1917.     Rehearing  Denied 

Sept  18,  1917.) 

(SyUabut  ly  the  Court.) 

1.  Pabtnebship  <g=331 1(5)  —  Bill  not  Ac- 
counting— Plea   in   Equity— StrFFXciENCT. 

A  plea  denying  the  existence  of  a  partner- 
ship relation,  accompanied  by  pleas  of  the  stat- 
ute of  limitations,  interposed  to  a  bill  alleging 
a  partnership  between  the  plaintiff  and  defend 
ant  and  frauds  and  errors  in  settlements  of  the 
alleged  partnership  business,  and  praying  an- 
nulment of  the  settlements  and  ascertainment 
of  the  true  state  of  the  affairs  of  the  partner- 
ship and  the  rights  of  the  parties,  is  not  a 
sufficient  plea  in  equity,  in  the  technical  sense 
of  the  terms. 

2.  Pabtnershif  9=9311(5) — Bill  fob  Sxinz- 
MENT— Plba  oir  Laches. 

Nor  is  laches  proper  matter,  in  such  a  case, 
for  such  a  plea,  because  application  of  the 
principle  the  plea  invokes  cannot  be  determined 
without  consideration  of  the  evidence  pertaiiuog 
to  the  several  demands  set  up  in  the  bUl. 

3.  Appeal  and  Errob  «=»1042(2)— Partnee- 
SHIP  «=s>311  (5)— Separate  Pleas  of  Stat- 
ute  of   LIUITATI0N9— HABKLESS   ERBOR. 

Separate  pleas  of  the  statute  of  limitatioiis, 
to  the  several  demands  stated  in  such  a  bill, 
are  proper;  but  if  an  answer  tendered  with 
such  pleas  invokes  the  statute  of  limitations  gen- 
erally, and  the  cause  is  heard  and  its  merits 
developed  on  the  bill  and  answer,  erroneous  re- 
jection of  the  pleas  is  harmless. 

4.  Appeal  and  Error  «=9l014  —  Harmless 
Error — Premature  Reference. 

The  error  in  an  interlocutory  decree  pre- 
maturely referring  to  a  commissioner,  a  cause 
in  which  the  depositions  were  subsequently  tak- 
en before  the  commissioner  and  notaries,  at  sun- 
dry places,  the  cause  fully  developed  on  its  mer- 
its and  a  decree  entered,  Bettlin|  the  principles 
thereof,  is  harmless  and  insu£Scieiit  ground  for 
reversal  of  such  decree,  if  it  is  sustained  by  the 
pleadings  and  proofs. 

6.  Equity  <S=>393—Refebencb— Disqualifi- 
cation OF  CoMMissioNEB— -Waiver. 
Disqualifying  interest  on  the  part  of  a  com- 
missioner to  whom  a  cause  is  referred  is  waived 
by  a  party  who,  having  full  knowledge  of  such 
interest,  makes  no  objection  to  the  appointment 
of  the  commissioner  and  permits  the  procedure 
before  him  to  go  on,  without  objection. 
6.  Partnership    <S=»311(5)  —  Bill    for    Ac- 

OOUNTINO    AND    SETTLEMENT— SCOPE.  ' 

A  bill  attacking  one  partnership  settlement, 
on  the  grounds  of  error  and  fraud,  by  complaint 
as  to  particular  items  or  parts  thereof,,  and  a 
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subsequent  one  sbowing  no  correction  of  errors 
or  wrongs  in  the  first,  by  allegations  of  procure- 
ment thereof  by  misrepresentations  made  with 
intent  to  cheat  and  defraud  tile  plaintiff,  is 
broad  enough  in  its  aUegationa  to  include  tiie 
second  eettlement. 

7.  Paktnbbship  ^=3l5 — Pubpobeb— Pubchasb 
AND  Sau:  of  Realtt. 

Purchase  and  sale  of  real  estate  for  prc^t 
may  be  made  the  primary  subject-matter  of  a 
partnership  agreement. 

8.  Pabtnebship  *=a5— "Pabtnebship  Aobek- 
ment"— Contract  FOB  Pboctteing  Options. 

A  -written  contract  providing  for  procure- 
ment of  options  on  coal  in  place,  by  one  of  the 
parties  thereto,  for  the  mutual  and  equal  ben- 
efit of  both  and  for  equality  of  burden  as  to 
expenses  and  advantages  as  to  profits,  under 
which  large  areas  of  coal  are  purchased  and  dis- 
posed of  for  profit,  constitutes  a  partnership 
agreement. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship.] 

ft.  Pabtnebship  «s»71— Pabtnebship  Agbek- 

1£KN-I>-C0N8TBUCTI0N, 

'Iliough  such  an  agreement  specifies  certain 
territories  in  which  the  enterprise  is  to  be  con- 
ducted and  an  indefinite  maximum  of  coal  to  be 
optioned,  it  extends  to  coal  in  other  neighboring 
and  adjacent  territories,  increasing  the  aggregate 
beyond  that  mentioned,  bought  and  sold  to  the 
same  party,  within  the  period  of  the  operations 
contemplated  b^  the  written  agreement  and  in 
the  same  or  a  similar  manner,  and  the  proceeds 
of  which  are  treated  and  disposed  of  as  if  tbey 
were  within  the  terms  of  the  agreement. 
10.  Limitation  of  Actions  ®=>  104(1)  —  Ob- 
stbuction  of  cause  of  action. 

As  to  matters  included  in  a  partnership  setr 
tlement,  the  statute  of  limitations  runs  from  the 
date  of  the  settlement,  and,  after  five  ^ears  from 
that  date,  the  settlement  cannot  be  impeached 
or  set  aside  otherwise  than  by  allegation  and 
proof  of  obstruction  of  the  right  of  action  there- 
on, within  the  meaning  of  section  18,  c.  104,  of 
the  Code  (sec.  4431). 

IL  LniiTATioN    OF   Actions   <S=»104(D— Ob- 

STBTKmON  OF  RiOHT  OF  ACTION, 

Allegation  and  proof  that  a  party  to  such  a 
settlemenL  having  the  custody  of  social  prop- 
erty and  funds,  authority  to  incur  and  pay  ex- 
penses and  make,  and  cause  to  be  made,  entries 
of  such  expenses  in  the  firm  bocdcs,  as  charges 
against  its  assets,  made  entries  therein  of  large 
charges,  as  for  expenses  paid,  of  money  which 
had  not  been  paid  and  for  payment  of  which 
there  was  no  obligation,  right,  or  basis,  and  so 
procured  a  settiement,  leaving  such  sums  of  mon- 
ey in  his  own  hands  as  secret,  wrongful,  and 
clandestine  profits,  makes  out  a  case  of  obstruc- 
tion of  right  of  action,  within  the  meaning  of 
said  statutory  exception. 

12.  LmiTATiON  OF  A(7iiON8  «=»  192(8)  —  Ob- 

SIBUCTION  OF  RiOHT  OF  ACTION. 

A  bill  charging  such  a  state  of  facts,  with- 
out an  allegation  of  concealment  of  the  fraud,  in 
terms,  sufiiciently  alleges  obstruction  of  right 
of  action,  since  ue  act  complained  of  natnrtuly 
and  necessarily  conceals  itsdf. 

13.  EVTDERCK     «=»265(8)  —  JUDIOIAX,     Adios- 
8I0N. 

An  answer  to  such  an  allegation,  admitting 
the  existence  of  the  charges  on  the  books,  not 
denying  the  making  thered  by  the  defendant,  or 
at  his  instance,  and  averring  payment  of  the 
money  represented  by  them  to  a  person  other 
than  any  of  those  named  in  the  entries,  for  the 
persons  so  named,  is  a  judicial  admission  that 


dence  of  rightful  retention  thereof  is  neither  ad- 
missible nor  probative. 

14.  Limitation  of  Actions  <&=>  104(2)  —  Ob- 
struction OF  Right  of  Action. 

An  entry  made  in  partnership  books,  by  a 
member  of  the  firm,  of  a  credit  to  himself  for 
services  rendered,  which  the  other  member,  hav- 
ing access  to  the  books,  could  have  discovered  by 
the  exercise  of  ordinary  care  and  diligence,  does 
not,  in  and  of  itself,  work  such  concealment  as 
obstructs  right  of  action  and  makes  out  a  case 
within  the  exception  provided  by  section  18,  c. 
104,  Code  (sec.  4431),  even  though  such  entry 
may  be  fraudulent. 

15.  Pabtnebship  €s>311(6)— Settuement— In- 
vauditt— Fbaud. 

Establishment  of  fraud,  by  a  member  of  a 
copartnership,  in  the  making  of  a  settlement  of 
the  partnership  business  and  affairs,  between  or 
among  the  members  thereof,  vitiates  the  entire 
settiement  in  which  it  was  perpetrated  and  all 
subsequent  settlements  based  thereon,  and  such 
settiements  will  be  wholly  set  aside  and  re- 
stated in  equity,  on  judicial  complaint  of  the  in- 
jured party. 

16.  Evidence  «s»266(1)— Bxcbajudioial  Ad- 
mission—Rebctt  ax. 

An  extrajudicial  admission,  or  one  made  in 
a  suit  or  action  other  than  the  one  in  which  it 
is  relied  upon  and  between  other  parties,  is  not 
conclusive  upon  the  party  by  whom  it  was  made, 
and  it  may  be  overthrown  by  other  evidence. 

17.  WiTNEssBs    «=»380(8)  —  Impeachment  — 

CONTBADICTOBT   STATEMENTS. 

A  witness  testifying  on  cross-examination, 
as  to  matter  concerning  which  he  did  not  testify 
on  his  examination  in  chief,  may  be  impeached 
or  contradicted  by  the  party  who  mtroducied  him, 
as  to  such  matter,  by  proof  of  his  statements 
variant  from  his  testimony  on  cross-examina- 
tion, relating  thereto. 

18.  Pabtnebship  <S=»101  —  Pabtnebship  Ab- 
bbts— contbibutidn. 

A  partner  who  has  been  compelled  to  pay 
notes  and  other  obligations  assigned  by  the  firm 
and  indorsed  by  him  jointiy  with  his  copartner 
has  right  of  reimbursement  from  the  firm  as- 
sets and  contribution  from  his  copartner  in  the 
event  of  insufficiency  of  firm  assets. 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bin  by  Dwlght  H.  Teter,  administrator, 
against  Samuel  A.  Moore,  for  the  annul- 
ment of  a  partnership  settlement,  and  for 
the  ascertainment  of  the  true  state  of  part- 
nership affairs,  and  of  the  rights  of  the  par- 
ties. Decree  for  complainant,  and  defendant 
appeals.  Affirmed  In  part,  reversed  In  part, 
and  remanded. 

Cato  &  Bledsoe,  of  Charleston,  and  Wm. 
T.  George  and  J.  Blackburn  Ware,  both  of 
PhilHi^l,  for  appellant  J.  Hop  Woods  and 
Harry  H.  Byrer,  both  of  PhllUpl,  for  appel- 
lee. 

POFFENBAROER,  3.  If  the  procedure 
and  practice  In  this  cause  are  sufficient  to 
raise  them,  the  three  vital  questions  de- 
veloped are:  (1)  Whether  a  copartnership 
respecting  the  subject-matter  of  the  contro- 
versy or  a  Joint  Interest  so  far  analogous 
to  a  relation  of  copartnership  as  to  make  ap- 
plicable. In  the  settlement  thereof,  the  prln- 


nch  sums  were  paid- out  and  not  retained,  and        ,  .  ^..,  ^ 

is  conclusive  upc€»  the  defendant  in  all  of  its   >;iples    governing  a  settlemen  of  copartnership 

tendencies,  bearings,  and  aspects,  wherefore  evi- 1  matters,  existed  between  the  plaintiff's  de- 
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cedent  and  the  defendant  S.  A.  Moore;  (2) 
whether  any  settlements  ^'ere  made  between 
the  parties  to  such  relation;  (3)  whether 
if,  In  any  settlement,  the  defendant  perpe- 
trated fraud  upon  the  plaintlfCs  decedent 
of  such  character  and  extent  as.  In  law, 
wholly  and  entirely  vitiates  the  settlement. 
The  circuit  court,  regarding  the  procedure 
as  sufBclent,  entered  upon  these  Inquiries, 
responded  to  them  affirmatively,  by  its  de- 
cree, set  aside  the  settlements  found  to  have 
been  made,  and  ordered  a  full  and  com- 
plete accounting.  Defense  was  made  un- 
der the  eqnltable  principle  of  laches  and  the 
statute  of  limitation.  Of  the  two  statements 
revealed  and  relied  upon  as  settlements,  the 
bUl  specifically  atta<te  only  the  first. .  Rely- 
ing upon  the  second  as  being  final,  complete, 
and  conclusive,  the  defendant  denies  the  suf- 
ficiency of  the  bill  to  readi  it  A  demurrer 
and  answer  In  one  Instrument  and  12  sepa- 
rate special  pleas  were  tendered  at  the  same 
time.  The  first  plea  denied  the  partnership, 
the  second  set  up  an  account  stated,  the 
third  interposed  the  defense  of  laches,  and 
the  other  9  set  up  the  five-year  statute  of 
limitations  against  the  several  demands  of 
the  bill,  predicated  upon  allegations  of  fraud 
and  mistake.  All  these  defenses  were  like- 
wise made  In  the  answer.  On  motion  of  the 
plaintiff,  the  court  struck  out  all  of  the 
special  pleas,  except  plea  No.'  2,  and  ttien 
the  defendant  withdrew  that  idea.  Assign- 
ments of  error  are  predicated  upon  these  rul- 
ings. Alleged  prematurenees  of  the  decree 
of  reference  tQ  a  commissioner  Is  the  ground 
of  another  assignment  of  error.  Another 
ground  of  comirialnt  is  the  overruling  of  an 
exception  to  the  commissioner's  report,  on 
the  ground  of  disqualification  by  reason  of 
interest. 

The  bill  filed  by  the  decedent  In  his  life- 
time alleged  the  existence  of  a  partnership 
between  himself  and  the  defendant,  entered 
into  1902,  only  partially  settled  and  remain- 
ing undissolved.  It  exhibited  a  statement 
dated  October  19,  1906,  relied  upon  as  a  par- 
tial settlement,  showing  assets  to  the  amount 
of  $27,027.39,  and  an  excess  of  resources 
over  Unbllitles  amounting  to  $15,659^24.  This 
statement  was  based  upon  books  alleged  to 
have  been  kept  by  the  defendant,  and  the  bill 
charges  that  the  defendant  made,^  or  caused 
to  be  made,  numerous  frauduletit  entries 
and  omissions  in  the  books,  and  that  the 
plalntlB,  relying  upon  the  honesty  and  in- 
tegrity of  the  defendant,  believing  the  books 
had  been  properly  kept  and  having  no  cause 
or  reason  to  suspect  the  contrary,  did  not 
discover  the  alleged  frauds  until  a  short 
time  before  the  Institution  of  the  suit 

[1-3]  No  doubt  special  plea  No.  1,  denying 
the  partnership  relation,  and  the  pleas  of  the 
statute  of  limitations  were  Intended  to  (^cr- 
ate as  companion  pleas,  reducing  the  defense 
to  a  single  point.  In  conformity  with  the 
rule  applicable  to  pleas  In  equity.  If  there 
was  a  copartnership  whlcb  had  not  termi- 


nated at  the  date  of  the  commencement  of 
the  suit,  the  statute  had  not  begun  to  run 
against  the  unsettled  part  of  the  account 
Code,  c.  101,  }  6  (sec.  4419).  If  there  was  no 
such  relation,  nor  anything  In  the  nature 
of  the  contract  which  deferred  the  com- 
mencement  of  the  operation  of  the  statute^ 
It  would  run  against  each  item  of  the  ac- 
count, and  every  demand  set  up  by  the  bill 
would  be  barred.  These  pleas,  however,  do 
not  so  operate.  The  relation  of  partnership 
or  merchant  and  merdiant  trading  together 
are  not  the  only  Instances  of  postponement 
of  the  statute.  A  continuing  contract  what- 
ever its  nature  may  be.  Is  not  subject  to 
the  operation  of  the. statute  of  limltatioDi 
until  it  has  been  completed.  Rowan  v.  Chen- 
owieth,  49  W.  Va.  287,  38  S.  H.  544,  87  Am. 
St  Rep.  796;  Douglass  v.  Railway  Co.,  51 
W.  Va.  523,  41  S.  K.  911;  S(dioonover  v. 
Vachon,  121  Ind.  6,  22  N.  B.  777;  McCay  r. 
McDowell,  80  Iowa,  146.  45  N.  W.  730;  Mor- 
rlasey  v.  Faucett,  28  Wash.  62,  68  Pac.  352; 
Page,  Cont  8  1656;  1  Rob.  Pr.  488;  1  Wood, 
Llm.  347;  Angell,  Urn.  |  181;  Hopkins  r. 
Hopkins,  4  Strob.  Eq.  (S.  0.)  207,  53  Am. 
Dec.  663 ;  Estes  v.  Stokes,  2  Rich.  L.aw  (S. 
C.)  138;  Land  Co.  y.  Dance,  96  Va.  238, 
35  S.  E.  720.  If  these  ten  pleas,  Nos.  1  and 
4  to  12,  inclusive,  could  be  regarded  as  re- 
ducing the  case  to  a  single  point  of  defense, 
concluding  the  cause  and  at>aolving  the  de- 
fendant from  defense  on  the  merits,  is  sus- 
tained by  proof,  agreeably  to  the  require- 
ments of  the  plea  in  equity.  It  may  be  that 
they  should  have  been  entertained.  But  they 
have  no  such  effect.  Although,  strictly 
8i>eaktng,  there  may  have  been  no  relation  of 
partnership  between  the  parties,  there  may 
have  been  a  continuing  contract  between 
them,  giving  rise  to  demands  by  each  against 
the  other,  not  subject  to  the  operation  of 
the  statute  of  limitations  until  after  final 
and  fnll  completion  of  the  contract  or  dis- 
solution of  the  relation. 

Manifestly  the  matter  set  up  in  the  third 
special  plea  does  not  constitute  ground  of 
a  good  plea  in  equity.  To  determine  wheth- 
er right  to  relief  Is  barred  or  lost  by  reason 
of  the  defendant's  inability  to  produce  books, 
papers,  contracts,  rec^pts,  and  vouchers, 
due  to  delay  In  the  assertion  of  the  demands 
set  up  In  the  bill.  It  would  be  necessary  for 
the  court  to  enter  upon  inquiries  respect- 
ing all  of  the  demands,  and  determine,  in 
each  Instance,  whether  the  principle  of  es- 
toppel so  operates.  Some  of  the  demands 
might  be  barred  In  that  way  and  -others 
not.  It  would  be  impossible  to  say,  in  any 
Instance,  that  prejudice  has  resulted  with- 
out consideration  of  the  evidence.  In  view 
of  this  necessity.  It  is  perfectly  apparent 
that  the  plea  of  laches  would  not  shorten 
the  case.  Loss  of  evidence  essential  to  de- 
termination of  the  ri^t  respecting  all  of 
the  numerous  demands  made,  some  of  wbicb 
are  very  larger  oould  not  safely  be  assumed. 
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As  the  plea  would  necessarily  go  separately' 
to  every  ground  of  relief  set  op  in  the  blU, 
It  would  be  as  broad  in  one  sense  aa  an 
answer,  and  its  conclnsiTeness  as  to  particu- 
lar demands  wonld  depend  upon  the  state 
of  tbe  evldaice  applicable  thereto.  In  no 
respect,  therefore,  does  it  comidy  with  the 
regnlrements  of  a  plea-  in  eqoity.  Sudi  a 
plea  should,  if  sustained  by  proof,  end  the 
case  on  a  single  issue  of  fiict,  though  that 
fact  may  depend  upon  numerous  drcumstano- 
es  tending  to  establish  it 

[4]  The  decree  of  reference  was  entered  on 
the  bill  taken  for  confessed.    That  state  of 
the  case  may  have  JnatUed  entry  thereof. 
Interposition  of  an  answer  making  full  de- 
fense, before  the  order  was  executed,  how- 
ever, may  have  made  it  the  duty  of  the  court, 
in  strictness  of  procedure,  to  set  it  aside  and 
postpone  the  reference  until  after  the  intro- 
duction  of  sufficient  proof  to  make  oat  a 
prima  fade  case.    But  the  error  of  the  court, 
respecting  the  order  of  reference,   if  any, 
is  harmless  and  may  be  disregarded,     nie 
order  was  purely  interlocutory,  and  any  error 
tlierein  susceptible  of  correction  in  the  fur- 
ther progress  of  the  cause.    The  depositions, 
whether  taken  before  the  commissioner  or 
notaries,  were  taken  for  all  purposes  of  the 
cause,  and  could  be  considered  by  the  court 
in  the  determination  of  the  issues  raised.    A 
premature  reference  might  detract  from  the 
value  of  the  commissioner's  findings,  but  it 
could  have  no  effect  upon  the  court's  findings 
upon  the  evidence  brought  up  with  the  com- 
missioner's   report    by    exceptions    thereto. 
Some  of  the  evidenoe  in  this  cause  was  taken 
before  the  commissioner,  but  numerous  dep- 
ositions were  taken  before  notaries  in  the 
ordinary  way,  some  at  Charleston,  some  at 
Fairmont,   and   some   at   Pittsburg.     There 
were  excepti(»is  to  the  commissioner's  report, 
whldi  brought  them  all  before  the  court  for 
consideration.    If  the  decree  i^pealed  from 
is  sustained  by  the  pleadings  and  the  evi- 
dence, any  error  in  the  decree  cft  reference, 
therefore,  will  be  treated  as  being  harmless 
and  disregarded.    Seabrlght  v.  Seabright,  ^8 
W.  Va.  412,  syl.  point  6. 

[1]  In  response  to  the  exception  to  the  re- 
port ot  the  commissioner,  on  the  ground  of 
dlsQualtflcation  by  interest,  affidavits  were 
filed  proving  the  defendant's  knowledge  of 
the  existence  of  the  alleged  disqualifying  in- 
terest before  the  appointment  of  the  com- 
missioner, and  bis  appearance  and  defense, 
without  objection  to  the  appointment  or  ref- 
erence. The  commissioner  was  a  stockholder 
of  a  bank  which  held  indebtedness  against 
the  estate  of.  the  plaintUTs  intestate,  and  his 
wife  was  also  a  creditor  of  that  estate  in  the 
sum  of  $773.  Defendant's  participation  in  the 
bearing,  after  knowledge  of  the  relations  of 
the  commissioner  to  the  creditors  of  the  es- 
bite  represented  by  the  plaintiff,  without  ob- 
lectioo,  c<»i8tltutes  a  waiver.  Dillard  v. 
Krise,  66  Va.  410,  10  S.  B.  430:  Etter  v. 
Scott,  90  Va.  762, 10  S.  a  776;  Fox  ▼.  Bazel- 


ton,  10  Pick.  (Mass.)  276;  Duckworth  ▼. 
Diggles,  139  Mass.  51,  29  N.  E.  221 ;  Carroll 
V.  Lofkins,  29  Hud  (N.  T.)  17.  "So  partiaUty 
or  misconduct  of  the  referee,  where  known  to 
a  party  before  the  hearing,  is  waived  by  per- 
mitting the  hearing  to  proceed  without  ob- 
jection."   34  Cyc  617. 

[I-I]  The  extensive  transactions  as  to 
which  a  settlement  is  sought  relate  to  pur- 
chases and  resales  of  coal  in  place  and  coal 
lands,  in  Barbour  and  other  counties,  at 
prices  producing  very  conslderaible  profits, 
but  the  4H>crations  were  attended  by  heavy 
expenses  and  required  considerable  time  for 
effectuation  thereof.  They  began  in  19(^ 
and  were  very  active  for  a  period  of  fodr 
or  five  years  thereafter.  Most  of  the  proper- 
ties were  disposed  of  to  J.  M.  Oufley  »f  Pitts- 
burg, Pa.  Relatively  small  holdings  of  farm- 
ers were  gathered  up  and  consolidated  into 
large  areas,  generally  under  options,  and 
then  conveyed  to  S.  A.  Moore,  trustee,  by 
whom  they  were  conveyed  by  deed  to  Oufley. 
The  aggregate  of  the  proceeds  of  sales  made 
to  Gttfley  was  more  than  $700,000,  and  the 
total  acreage  so  disposed  of  was  about  26r 
230.85  acres.  This  acreage  was  made  up  of 
several  different  sections  known  and  desig- 
nated as  fields  and  tracts.  They  were  the 
Moatsville  field,  4,159.47  acres,  sold  at  $40 
per  acre;  the  South  Phillppi  field,  1,244.05 
acres,  sold  at  $38  per  acre ;  the  Teters  Creek 
field,  2,932.12  acres,  sold  at  |40  per  acre; 
the  Hmry  C.  Harris  field,  887J19  acres,  sold 
at  $23  per  acre;  Meadowvllle  field,  7,670.6 
acres,  sold  at  $20  per  acre;  the  Bellngton 
field  No.  1, 2,776.29  acres,  sold  at  $36  per  acre ; 
the  Barker  District  field,  6,411.75  acres,  sold 
at  $20  p&e  acre;  the  Bellngton  field  No.  2. 
500.58  acres,  sold  at  $36  per  acre;  and  the 
Frldley  tract  or  field,  248.8  acres,  sold  at  $28 
per  acre.  The  total  expenses  of  the  enters 
prise  were  set  forth  in  the  statement  of  Octo- 
ber, 1006,  as  having  been  $148,585.04,  the 
larger  items  of  which  are  $13,004.38  for  in- 
terest and  discount,  $13,013.53  for  inddentals, 
$4,905.84  for  legal  services,  $106,67102  for 
commissions  paid,  $3,100.01  for  surveys  and 
expenses  thereof,  $1,500  for  expenses  of  liti- 
gation over  what  is  knowp  as  the  Bowman- 
Ralney  property,  and  $1,2^.66  for  salaries  of 
stenographers.  This  statement  shows  profits 
had  been  distributed  to  Teter  and  Moore,  re- 
spectively, amounting  to  $41,731.95  and  $41,- 
731.94,  a  total  of  $83,463.09.  At  that  date,  the 
remaining  assets  consisted  of  some  small 
tracts  of  surface  land,  one  of  coal,  certain 
notes,  judgments,  small  deposits,  and  stocks 
and  bonds,  amounting  to  ^i7,027.69,  and  ex- 
ceeded the  liabiUties  by  $15,660.24. 

The  general  character  and  scope  of  the 
statement  exhibited  with  the  bill  havie  al- 
ready been  indicated.  Another  paper  relied 
upon  by  the  defendant  as  evidence  of  a  com- 
plete and  final  settlement  between  the  par- 
ties is  in  form  a  receipt  and  statement,  and 
bears  date  July  23,  1907.  By  it  Teter  ac- 
knowledged the  receipt  of  Guff^'s  draft. 
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dated  October  4, 1906,  and  to  become  due  and 
payable  12  months  from  that  date.  Besides 
tbls  acknowledgment  on  the  part  of  Teter,  It 
contains  a  statement  of  resources  amounting 
to  $18,856.06,  and  Uabllltles  amounting  to 
$10,586.75.  It  declares  Teter's  ownership  of 
a  one-half  interest  In  the  assets.  Its  truthful- 
ness as  a  statement  of  the  affairs  of  8.  A. 
Moore  trustee,  Teter's  Joint  Interest  therein 
with  said  Moore  and  nonexistence  of  any 
other  resources  of  any  kind  or  character  be- 
longing to  them  Jointly  or  as  partners,  and 
says  It  shows  a  full  settlement.  More  than 
one-half  of  the  resources  consisted  of  drafts 
accepted  for  purchase  money  of  coal  sold, 
one  for  $5,000  one  for  $1,081.35,  and  another 
$3,526.90.  The  bill  does  not  attack  any  of 
the  itents  in  the  statement  of  July  23,  1907, 
but  it  does  not  wholly  Ignore  the  paper.  It 
admits  the  execution  of  the  receipt,  but 
charges  the  defendant  with  having  procured 
the  same  by  the  false  and  fraudulent  r&p- 
resentations  that  the  statement  was  correct, 
and  the  amount  receipted  for  was  all  that 
was  due  the  plaintiff  at  the  date  of  the  ex- 
ecution thereof.  The  answer  exhibited  the 
receipt  and  statement,  and  relies  upon  it  as 
a  full  and  complete  settlement  and  adjust- 
ment of  all  matters  between  the  parties.  The 
second  paper  makes  no  reference  to  the  first, 
nor  does  it  purport  to  make  any  corrections 
of  any  errors  or  false  entries  therein  or  in  the 
books.  Some  of  the  assets  listed  in  the  two 
statements  are  Identical.  During  the  period 
of  about  nine  months  intervening  between 
them,  the  resources  were  reduced  to  the  ex- 
tent of  about  $9,000  and  the  liabilities  to 
the  extent  of  about  $2,000.  If  the  enormous 
departures  from  the  truth  alleged  to  have 
been  made  by  the  defendant  in  the  books  and 
first  statement  with  intent  to  cheat  and  de- 
fraud the  plaintiff  had  been  corrected  in  the 
second  statement,  the  resources  would  neces- 
sarily have  been  increased  by  many  thousands 
of  dollars.  The  bill  charges  that  the  item  of 
commissions  in  the  statement,  amounting  to 
more  than  $106,000,  contains  a  false  and 
fraudulent  charge  of  over  $18,500,  and  there 
Is  no  item  In  the  list  of  classified  expenses 
that  disclosed  a  charge  made  in  Moore's  favor 
for  services  respecting  one  of  the  fields 
amounting  to  $6,000.  The  uill  charges  er- 
rors, frauds,  and  mistakes  in  the  books  and 
the  statement  of  October,  1906,  amounting 
to  about  $58,000  in  the  aggregate.  If  there 
is  any  presumption  that  errors  in  the  first 
statement  were  corrected  in  the  second  one, 
relating  to  the  same  subject-matter,  the  al- 
legations of  the  bill  manifestly  overthrow  it 
It  is  utterly  impossible  that  these  large  cot' 
rections  could  have  been  made  in  the  second 
statetnent.  They  would  have  increased  the 
resources  to  about  $85,000,  and  the  excess 
of  resources  over  liabilities  to  about  $63,000. 
The  bill  attacks  both  statements  as  well  as 
the  books.  As  to  the  former  and  the  books, 
it  goes  into  details  and  specifically  points 
out  alleged  errors  and  frauds.    Though  it  at- 


tacks, no  particular  item  of  the  second  state- 
ment, It  charges  procurement  thereof  by 
false  representations  made  with  Intent  to 
cheat  and  defraud  the  plaintiff.  Manifestly 
the  bill  is  broad  enough  to  reach  both  papers. 

In  response  to  the  defendant's  broad  denial 
of  the  existence  of  the  verbal  contract  al- 
leged In  the  original  bUl,  an  amended  bill 
produced  and  exhibited  a  written  agreement, 
dated  July  25,  1902,  disclosing  the  essential 
elements  of  a  contract  of  copartnership  as 
to  the  profits  to  be  derived  from  coal  under 
land  in  Glade  and  Ck>ve  districts  of  Barbour 
county,  indefinitely  described  as  containing 
10,000  to  16,000  acres.  By  that  agreement, 
Moore  undertook  to  secure  options  on  tbe 
coal  for  the  mutual  and  equal  l>enefit  ot  him- 
self and  Teter.  It  provided  for  the  payment 
of  a  sum  equlvaleSit  to  ten  cents  per  acre,  and 
for  equality  in  the  burden  of  expenses  and 
other  outlay  In  tbe  procurement  of  the  op- 
tions, as  well  as  In  the  profits  that  might  ac- 
crue therefrom.  By  an  agreement  dated 
October  11,  1905,  J.  M.  Guffey  took  from 
Moore  an  option  on  almut  8,000  acres  of  coal 
in  BarlMur  county,  and  therein  accorded  to 
Moore  the  privilege  of  increasing  the  acrenge 
to  11,000.  To  this  agreement  there  is  append- 
ed a  schedule  or  list  ^bowing  a  total  of  11,- 
447.178  acres.  On  this  agreement  there  is 
Indorsed  a  memorandum  dated  October  14, 
1905,  and  signed  by  Teter  and  Moore,  saying: 

"The  foregoing  contract  is  for  the  joint  ben- 
efit of  C  F.  Teter  and  S.  A.  Moore,  and  they 
are  to  share  equally  in  profits  and  losses,  and  to 
be  jointly  liable  on  account  of  the  foregoing 
contract    • 

The  MoatsvUle  field,  the  Teters  Creek  field, 
and  the  Meadowvllle  field,  containing  in  tbe 
aggregate  15,040.38  acres,  all  lie  In  Glade 
and  Cove  districts  of  Barbour  county.  Two 
other  tracts  situate  in  those  districts,  the 
England  tract  of  138  acres,  and  the  Hols- 
berry  tract  of  00.4  acres,  were  conveyed  to 
Guffey  by  Moore.  This  makes  a  total  of  15,- 
286.78  acres  in  Cove  and  Glade  districts, 
the  territory  contemplated  by  the  written 
contract  of  July  25,  1902.  The  large  Mead- 
owvllle field,  7,570.06  acres,  constituted  the 
principal  subject-matter  of  the  contract  be- 
tween Moore  and  Guffey,  dated  October  11, 
1006.  In  his  testimony  Moore  admits  Teter's 
equal  interest  with  him  in  the  Harris  field, 
Belington  field  No.  1,  Belington  field  No.  2, 
the  Barker  District  field,  and  the  Fridley 
field.  All  of  these  fields  lie  outside  of  the 
two  magisterial  districts  named  in  the  con- 
tract of  July  26,  1002,  and  contain  over  0,500 
acres.  He  admits  Teter's  equal  interest  In 
637  acres  of  the  Moatsville  field,  but  denies 
it  aa  to  the  residue  thereof, .  8,622  acres. 
He  also  denies  Teter's  interest  In  the  South 
Phllippi  field,  2,625.5  acres  of  the  Teters 
Creek  field,  the  England  tract  of  138  acres, 
and  the  Holsberry  tract  of  00.4  acres. 

None  of  these  exceptions  made  by  Moore 
are  recognized  in  the  statement  prepared  by 
Carter,  the  bookkeeper,  and  dated  October 
19,  1006.    That  statement  is  preceded  by  a 
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caption  or  letter  deslgnatliig  It  as  a  detailed 
statement  of  the  financial  status  of  S.  A. 
Moore,  trustee,  Including  the  resources  and 
liabilities,  together  with  a  complete  state- 
ment of  all  moneys  expended  In  carrying  on 
tbe  affairs  of  the  said  S.'  A.  Moore,  trustee. 
It  also  directs  attention  to  a  great  reduction, 
since  the  last  report,  In  both  resources  and 
liabilities,  due  to  the  turning  over  of  the 
different  coal  fields,  to  the  fact  that  the 
"financial  condition  of  the  partnership  af- 
fairs'" had  "never  been  la  better  shape,"  and 
to  the  profits  of  Moore  and  Teter,  stated  In 
equal  amounts.  Thoagh  the  bookkeeper  call- 
ed the  paper  a  statement  detailing  the  finan- 
cial status  of  S.  A.  Moore,  trustee,  he,  in  the 
same  instrument,  speaking  of  the  subject- 
matter  of  the  statement,  necessarily  says 
the  financial  condition  of  the  partnership 
bad  never  been  In  better  shape.  In  that 
statement  he  listed  all  of  the  resources  as  be- 
ing Joint  proi)erty.  In  that  part  of  it  which 
may  be  treated  as  a  summary  of  what  had 
been  done  by  the  interested  parties,  he  set 
forth  the  total  sales  and  the  total  expenses 
without  division  or  apportionment  as  to 
properties  and  an  equal  distribution  of  prof- 
its up  to  that  date.  This  statement  must 
necessarily  have  been  based  upon  the  books, 
and  it  may  well  be  assumed,  although  it  has 
been  proved  by  the  testimony  of  witnesses, 
that  the  expenses  were  charged  against  the 
entire  proceeds  of  sales. 

One  copy  of  this  statement,  with  the  intro- 
ductory letter  or  caption,  was  delivered  to 
Moore  and  another  to  Xeter,  and  each  has 
been  preserved.  To  the  copy  produced  by 
Teter,  there  Is  appended  a  statenient,  say- 
ing it  represents  the  joint  assets  and  liabil- 
ities of  S.  A  Moore  and  C.  F.  Xeter  as  per 
settlement,  and  that  all  the  assets  represent- 
ed therein  were  for  the  Joint  use  and  bene- 
fit of  the  undersigned.  It  further  said  the 
parties  thereto  were  equally  and  Jointly  re- 
sponsible on  any  litigation  accruing  from 
the  various  coal  transactions  In  Barbour 
county,  or  elsewhere,  whether  the  same 
should  be  against  one  or  both  of  them,  and 
that  it  was  the  intention  of  the  paper  to 
show  the  settlement  of  the  partnership  af- 
fairs between  the  parties  thereto  up  to  and 
Including  the  date  written  below,  October  19, 
1906.  It  purports  to  be  signed  by  S.  A. 
Moore,  and  the  bookkeeper  testifies  that,  in 
his  opinion,  the  handwriting  of  the  name  is 
that  of  Moore.  The  copy  produced  by  Moore 
does  not  have  that  stipulation  attached.  As 
prepared  by  the  bookkeeper,  the  statement 
was  composed  of  more  than  one  sheet  of  pa- 
per, and  the  sheets  were  fastened  together 
with  eyelets.  Moore  swears  no  snCh  stipula- 
tion was  ever  attached  to  the  copy  he  had, 
and  be  testifies,  and  produces  other  wit- 
nesses who  say,  Teter  could  -write  his 
(Moore's)  name  Just  as  Moore  wrote  It  him- 
fe\t,  and  often  did  so.  His  theory  is  that 
Teter  wrote  this  stipulation,  signed  his 
(Moore's)  name  to  it,  and  attached  it  to  the 


paper.  The  theory  of  the  plaintiff  is  that 
Moore  had  a  like  copy  signed  by  Teter,  and 
has  detached  it  from  the  statement.  Both 
papers  are  typewritten,  but  they  were  pre- 
pared on  different  machines  and  with  dif- 
ferent ink  ribbons.  If  the  stipulation  is 
genuine,  It  was  no  doubt  prepared  after  the 
statement  had  been  made  and  examined, 
wherefore  the  difference  in  ink  and  type  is 
not  very  significant.  It  Is  hardly  probable 
that  the  bookkeeper,  in  making  up  the  state- 
ment, would  have  prepared  and  attached  to  it 
a  stipulation  of  that  kind.  Moore  does  -not 
expressly  or  directly  deny  the  slgnatnre  to 
the  stipulation.  He  contents  himself  with 
proof  of  circumstances  tending  to  cast  su^i- 
clon  npon  its  genuineness. 

Moore's  denial  of  Teter's  equal  Interest  in 
the  profits  realized  from  the  3,522  acres  of 
the  MoatsvlUe  field  is  based  upon  certain 
contracts  relating  thereto.  What  the  his- 
tory of  this  portion  of  the  field  was  prior  to 
February  19,  1906,  is  not  deemed  important 
On  that  day  the  Douglass  Bausch  Coal  Com- 
pany, grantee  of  the  MoatsvlUe  Coal  Com- 
pany, entered  into  a  contract  with  8.  A. 
Moore,  by  which  it  bound  Itself  to  sell  and 
convey  to  him  Its  coal  in  consideration  of 
$94,500,  of  which  $1,800  was  paid  in  cash  and 
the  balance  deferrcMl.  Of  the  latter  a  suffi- 
cient sum  to  make  a  cash  paymrat  of  $60,000, 
with  some  additions  for  interest  charges,  was 
to  be  paid,  on  approval  of  the  title  papers 
and  deed  therein  provided  for,  less  the  cash 
payment  of  the  $1,800.  The  grantor  agreed 
to  accept  $40,000  of  Its  own  notes  executed  to 
another  mining  company  as  cash,  and  the 
residue  was  to  be  paid  on  or  before  six 
months  from  the  date  of  the  deed.  On  the 
same  day  an  agreement  between  S.  A.  Moore, 
trustee,  S.  A.  Moore,  Q  F.  Hartley,  and  C  P. 
Teter,  respecting  this  property,  was  entered 
into,  in  which  it  was  stipulated  that  Moore 
was  acting  as  trustee  for  himself  and  the 
other  parties,  but  that  the  surface  land  pb- 
tained  from  the  Douglass  Bausch  Coal  Com- 
pany was  to  be  conveyed  to  Hartley;  that 
the  sale  price  of  the  property  as  between  the 
parties  thereto  was  $33  per  acre ;  that  Hart- 
ley was  to  accept  $40,000  of  accepts  ncps 
of  Gufley,  J.  W.  Hair,  and  G  B.  Beed,  at 
6,  12,  and  15  months,  if  necessary,  in  return 
for  the  notes  of  the  Douglass  Rausch  Coal 
Company;  that  the  proceeds  of  sale  at  $33 
per  acre  should  be  distributed,  after  paying 
the  purchase  price  In  acceptances,  cash,  or 
evidences  of  debt,  by  the  trustee,  equally 
among  8.  A.  Moore,  O.  P.  Teter,  and  R  F. 
Hartley;  and  that  any  expense  was  to  be 
mutually  agreed  upon  and  paid  equally  by 
all  the  parties.  Moore's  interpretation  of 
this  contract  is  that  it  gave  him  all  profits  to 
be  realized  on  these  lands  above  $33  per  acre. 
They  were  sold  to  Guffey  at  $40  per  acre, 
and  conveyed  to  hbn  May  25,  1906.  This 
field  was  within  the  territory  contemplated 
by  the  contract  of  July  25,  1902,  and  more- 
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over  a  draft  given  by  Gaffe?  for  purchase 
money  of  this  particular  field  la  listed  as  an 
asset  In  the  statement  of  July  23,  1907.  Be- 
sides two  small  parcels  of  surface  land  In 
this  field,  one  containing  26  acres,  and  the 
other  22  acres,  are  listed  at  $2S0  In  the 
resources  set  forth  In  the  statement  of  Oc- 
tober, 1906,  and  the  one  of  July  23,  1907. 
These  two  tracts  were  probably  not  parts  of 
the  Douglass  Rausch  property,  else  they 
would  have  gone  to  Hartley,  but  they  were 
In  the  Teters  Creek  field.  Moore  says  he 
gave  Teter  a  half  Interest  In  them  for  serv- 
ices rendered  In  1908  or  1909,  but  they  were 
listed  as  joint  property  before  that  data 

Two  drafts  representing  purchase  money 
of  the  South  PhUippl  field,  one  for  $6,000, 
and  the  other  for  $1,081.35,  are  listed  as 
Joint  resources  In  the  settlement  of  July  23, 
1907,  and  on  the  books  of  the  company 
Moore's  profit  account  Is  credited  with  two 
$6,000  drafts  for  such  purchase  moneiy,  and 
Teter's  profit  account  is  Ukewlse  credited 
with  two  such  drafts. 

The  Teters  Creek  field  was  covered  by  the 
contract  of  Jnly  26,  1902,  and  also  by  the 
memorandum  of  October  14,  1905,  Indorsed 
on  the  option  coptract  between  Moore  and 
Oufley.  In  handling  this  property,  it  be- 
came necessary  to  organise  a  corporation 
known  as  the  Teters  Creek  Coal  Company, 
and  put  the  title  In  It  Afterwards  it  passed 
to  Moore,  and  he  conveyed  It  to  Quffey,  who 
paid  part  of  the  purchase  money  In  drafts. 
In  the  statement  of  October  19,  1906,  one  of 
these  drafts  for  $5,000  Is  listed  as  part  of  the 
resources.  On  the  books  Teter  was  credited 
with  $3,870.66  as  part  of  the  proceeds  of  a 
draft  given  for  purdiase  money  of  this  field, 
and  Moore's  account  was  credited  with  a 
like  amount  from  the  same  source.  An  inci- 
dent of  the  transfer  of  the  title  from  the 
Teters  Creek  Coal  Company  to  Moore  was  a 
suit  in  equity  by  one  O.  H.  Suck,  charging 
fraud  in  the  transaction  upon  the  stockhold- 
ers of  the  Teters  Greek  Coal  Company,  of 
whom  he  was  one.  Teter  had  been  president 
of  the  company  and  Moore  a  stockholder. 
Of  the  stockholders  there  were  two  classes, 
one  known  as  promotion  stockholders,  and 
the  other  as  stockholders  who  had  paid  mon- 
ey for  their  stock.  At  a  stockholders'  meet- 
ing a  resolution  was  passed  authorizing  sale 
and  conveyance  of  the  properly  to  Moore  on 
the  basis  of  $36  per  acre  as  to  the  promotion 
stockholders,  and  $42  per  acre  as  to  the  oth- 
ers; and  on  the  same  day  an  optional  con- 
tract of  sale  was  made.  The  theory  of  the 
bill  filed  was  that  Teter  was  to  receive  addi- 
tional and  secret  profits  out  of  the  transac- 
tion. He  filed  an  answer  In  the  cause,  deny- 
ing the  charge  and  any  interest  In  the  resale 
of  the  property  by  Moore  to  Guffey.  How  the 
matter  was  finally  adjusted  does  not  appear 
here,  for  the  suit  was  compromised  and  dis- 
missed. 

Tested  by  principles  declared  in  Kyle,  v. 


Grlffln,  76  W.  Va.  214,  85  S.  EL  559,  Krebs  t. 
Blankenahlp,  73  W.  Va.  539,  80  S.  E.  918,  and 
McKlnley  v.  LyncJi,  58  W.  Va.  44,  61  S.  E. 
4,  the  agreements  of  July  25,  1902,  and  Oc- 
tober 14,  1906»  obTtonsly  estabUshed  a  co- 
partnership relation  between  Teter  aod 
Moore  as  to  tlie  profits  to  be  derived  from  tbe 
coal  to  which  they  related.  The  equality  of 
burden  as  to  expenses  and  profits  slgnifles 
Intention  not  merely  to  purchase  coal,  but  to 
buy  and  sell  It  for  profit  Of  coarse  the  oi- 
terprise  incidentally  involved  the  taking  of 
title  which,  in  the  event  of  failure  to  mate 
sale  of  the  properties,  might  remain  in  tbe 
parties,  or  the  legal  title  might  ronain  in  tbe 
one  to  whom  the  conv^ances  were  made, 
and  equitable  title  in  the  other.  £loyd  v. 
Duffy,  68  W.  Va.  339,  89  S.  B.  993,  S3  L.  R. 
A.  (N.  S.)  883.  Under  oar  decisions  there 
Is  no  longer  doubt  that  real  estate  may  be 
a  primary  subject  of  a  partnership  relatiMi. 
To  make  it  partnership  property  it  is  not 
essential  that  it  be  acquired  Incidentally  in 
the  prosecution  of  the  purirases  of  a  trading 
or  industrial  business  conducted  In  a  firm 
name. 

A  partnership'  agreement  or  relation  prob- 
ably could  not  be  inferred  from  a  mere  Joint 
purdtase,  nor  from  book  entries  showing  a 
Joint  interest,  with  equality  in  the  burden 
of  expenses  and  losses  and  in  tbe  advantages 
of  gains  and  profits.  Whether  it  could  be  e»- 
tablighed  In  the  manner  last  mentioned  it  is 
unnecessary  to  say.  The  a^ireementa  of  July 
25,  1902,  and  October  14,  1905,  read  In  the 
Ught  of  the  oral  testimony  and  docomentaiy 
evidence,  disclosing  the  scope  and  character 
of  tbe  enterprise,  the  amount  of  work  done, 
and  the  mode  of  its  accomplishment,  go 
far  beyond  the  conditions  and  drcumstanoes 
necessarily  disclosed  by  the  book  ^itrles.  An 
agreement  to  get  together  and  consolidate  in- 
to one  body,  or  Into  several  bodies,  small 
holdings  of  coal  in  place,  so  as  to  make  them 
marketable,  and  dispose  of  the  same,  and' to 
diare  the  burden  and  advantages  equall.v, 
must  be  more  than  a  Joint  adventure.  It 
does  not  contemplate  a  single  transaction, 
but  numerous  transactions,  necessarily  ex- 
tending over  a  considerable  period  of  time. 
Though  it  involves  a  Joint  interest  and  a 
Joint  adventure,  it  is  a  working  contract  I^ 
which  capital,  enterprise,  and  labor  are  com- 
bined for  tbe  achievement  of  profitable  re- 
sults. In  this  all  of  the  essential  legal  ele- 
ments of  a  partnership  are  foiud,  and  It 
does  not  matter  that  in  the  execution  thereof 
sobsidiaty  or  auxiliary  agreements  must  be 
made  for  inclusion  and  exclusion  of  subjects. 
They  are  incidents  of  every  partnership, 
whether  formed  for  the  purposes  of  trade 
or  prosecution  of  industrial  enterprises.  The 
partners  must  determine  what  they  will  buy 
and  sell,  and  what  they  will  manufacture 
and  dispose  of,  or  what  kind  of  .work  tbey 
will  undertake.  This  feature  of  an  agree- 
ment to  buy  and  sell  real  estate  for  profit 
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does  not  deprive  It  of  the  elements  of  a  part- 
nership contract.  Kyle  t.  GrifBn,  76  W.  Va. 
214,  86  S.  B.  6S9. 

[>]  The  docnmentary  evidence  of  the  part- 
nership contract  does  not  contemplate  that 
relation  as  to  any  subject  lying  outside  of 
two  magisterial  districts,  but  the  actual  oper- 
ations conducted  by  the  jMrtles  went  far 
beyond  them,  and  the  coal  purchased  outside 
thereof  was  handled  In  the  same  way  as 
that  contemplated  by  the  original  agreement. 
It  was  consolidated  in  the  same  manner,  by 
the  same  character  of  hazard,  labor,  and  ex- 
pense, sold  to  the  same  party  at  about  the 
samie  time,  and  the  proceeds  included  in  a 
statement  of  resources  and  liabilities,  with 
a  summary  of  the  total  amount  of  business 
d<»e.  For  the  transaction  of  all  the  business, 
the  same  offices,  office  famiture,  and  clerical 
help  were  used,  and  records  thereof  kept  In 
the  same  set  of  book&  The  defendant  ad- 
mits that  nearly  10,000  acres  outside  of  the 
two  -districts  were  handled  in  this  way,  and 
that  the  interests  of  the  parties  therein  were 
eqnaL  The  written  contract  of  July  25,  1902, 
Is  the  foundation  of  a  partnership  relation. 
Though  its  terms  do  not  affirmatively  go 
beytmd  coal  in  the  two  magisterial  districts, 
It  does  not  expressly  limit  the  enterprise  to 
that  coal.  Tliere  is  not  a  word  in  it  forbid- 
ding extension  of  the  enterprise  to  coal  in 
other  localitlea  No  rule  of  law  forbids  exten- 
sion of  the  enterprise  by  subsequent  oral 
agreement,  nor  does  the  addition  thereof  al- 
ter the  terms  of  the  contract  within  the  mean- 
ing of  the  principle.  The  rule  Invoked  in 
argument  is  not  infringed  by  oral  proof  of  a 
new  and  distinct  agreement  upon  a  new  ccn- 
slderatlon,  whether  It  is  a  substitute  for  the 
cM  one  or  an  addition  to  It  Jarrett  v.  Ni<A- 
ell,  9  W.  Va.  845;  SheiAerd  v.  Wysong,  8 
W.  Va.  46;  Towner  v.  Lucus,  13  Gratt.  (Va.) 
706 ;  State  v.  Harmon,  15  W.  Va.  115 ;  Brent 
V.  Rickards,  2  Oratt.  (Va.)  639.  An  addition 
to  the  written  agreement  may  be  Inferred 
fMm  the  bringing  in  of  new  subjects  and 
treatment  or  disposition  thereof  on  the  "basis 
of  the  written  agreement  Indeed  no  other 
reasonable  condusion  or  Inference  is  dedad- 
ble  from  the  fhcts. 

The  formal  contracts  Invoked  by  the  de- 
fendant, in  his  eCTort  to  exclude  from  the 
partnership  enterprise  a  large  part  of  the 
MoatsvUle  field  and  all  of  the  Teters  Creek 
field,  Are  not  necessarily  inconsistent  with  the 
trial  court's  findings.  The  contract  relating 
to  the  former  does  not  by  any  express  terms 
used,  determine  anything  between  Teter  and 
Moore  as  to  any  excess  of  sale  price  over 
$33  per  acre.  l%ey  were  partners.  Hartley 
had  no  connection  with  the  firm,  but  he  had 
an  Interest  of  some  sort  in  this  particular 
field,  or  some  hold  vpoa  it  The  contract  of 
pnrchaw  was  made  In  the  name  of  Moore, 
as  were  all  the  otb«8.  Manifestly,  the  pur- 
pose of  the  agreement  signed  by  Moore,  Teter, 
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and  Hartley  was  the  determination  of  Hart- 
ley's Interest  in  the  proceeds  of  the  contem- 
plated sale  to  Ouffey,  and  that  sale  must 
then,  have  been  In  reascoiable  prospect  tot 
the  conveyance  was  made  about  three  months 
afterward.  The  coal  lay  within  the  territory 
of  the  original  partnership  agreement  and 
there  is  evidence  of  an  equal  division  of  the 
proceeds  of  sale  on  the  books. 

The  Teters  (Treek  field  was  also  in  that  ter- 
ritory, and  there  is  evidence  of  an  equal  di- 
vision of  its  proceeds  on  the  books  and  of  a 
charge  of  losses  sustained  thereon  in  the 
ledger.  The  contract  of  purchase  was  made 
la  the  name  of  Moore,  and  he  took  the  title 
temjwrarily,  as  in  other  cases.  It  was  not 
held  long,  for  Gufley  got  It  in  June,  1006, 
and  the  optional  contract  of  purchase  was 
made  in  Mardi  of  that  year.  How  long  Suck 
delayed  consummation  of  the  transaction 
does  not  appear.  Nor  is  Teter's  admission 
judldaUy  made  In  the  salt  instituted  by 
Suck  conclusive.  16  Cyc.  1050,  citing  numer- 
ous authorities.  It  was  made  for  the  pur- 
poses of  that  suit  which  was  not  one  involv- 
ing any  controversy  between  these  parties. 
The  circumstances  and  documentary  evidence 
here  disclosed  and  produced  disprove  the 
truth  of  the  admission  made  in  that  suit 

It  is  not  necessary  here  to  Inquire  and 
determine  whether  every  tract  conveyed  to 
Gufley  by  Moore^  at  or  about  the  date  of  the 
conveyances  thus  far  discussed,  considered, 
and  passed  upon,  was  partnership  property. 
Bnongb  has  been  determined  to  show  the 
diarges  made  in  the  bill,  if  true,  have  injari- 
ously  and  wrongfully  affected  the  plalntifTs 
decedent  and  are  remediable  by  the  remedy 
cho8«i,  if  not  barred  by  laches  or  the  stat- 
ute of  limitations. 

The  defense  of  ladies  is  not  well  founded. 
The  bill  alleges  ample  reason  and  excuses  for 
delay,  and  there  is  no  proof  of  sudi  loss  of 
books  and  papers  or  death  of  witnesses  as 
materially  interferes  with  or  embarrasses  the 
determination  of  the  issues  of  fact  raised  by 
the  pleadings.  Practically  all  of  the  books, 
papers,  and  contracts  are  produced,  and  it 
doear  not  appear  that  any  material  witness 
is  dead  except  O.  F.  Teter,  and  he  brought 
the  suit  In  his  lifetimei 

[1 0]  As  to  any  settlement  made,  the  statute 
of  limitations  runs  frcxn  the  date  thereof, 
and  bars  any  item  or  matter  Indnded  there- 
in after  five  years,  whether  affected  or  in- 
duced by  either  fraud  or  mistake.  To  read) 
such  a  matter  dther  at  law  or  in  equity 
there  must  be  allegation  and  proof  of  facts 
suffident  in  law  to  bring  it  within  the  excep- 
tion provided  by  section  18,  c.  104,  of  the 
Code  (sec.  4431).  Foster  v.  Rlson,  IT  Gratt 
(Va.)  321 ;  Newberger  v.  Wells,  51  W.  Va.  624, 
42  S.  B.  626;  Thompson  v.  Whltaker  Iron 
Works  Co.,  41  W.  Va.  674,  23  S.  B.  705; 
Whittaker  v.  Improvement  Co.,  34  W.  Va. 
217,  12  S.  B.  507;  Paxton  v.  Paxton,  38  W. 
Va.  616,  18  &  B.  765;  Jackson  v.  Hull,  21 
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W.  Va.  610;  Vanblbber  ▼.  Belrae,  6  W..  Va. 
168. 

[11, 12]  The  bill  does  not,  in  terms,  all^e 
concealment  of  the  alleged  frauds,  nor  ob- 
struction of  the  right  of  action  by  any  act 
done  by  the  defendant  after  the  perpetration 
of  the  frauds ;  but  It  sets  forth  facts  sufficient 
to  make  out  a  case  of  concealment  and  ob- 
struction. It  says  the  defendant  was  the 
custodian  of  all  the  books,  and  charges  him 
with  having  made  entries  In  the  books  of 
large  sums  of  money,  as  having  been  paid  out 
for  expenses,  which  were  never  actually  paid, 
and  for  payment  of  which  there  was  no  ob- 
ligation on  the  part  of  the  firm.  It  further 
charges  that  Teter,  relying  upon  the  honesty 
and  integrity  of  his  associate!,  made  no  in- 
vestigation o^  the  books  for  verification  of  the 
two  statements,  and  did  not  suspect  the  ex- 
istence of  the  alleged  frauds,  but  that  with- 
in six  months  of  the  Institution  of  the  suit 
he  ascertained  from  the  public  records  and 
other  sources  that  gigantic  frauds  had  been 
perpetrated  upon  him,  some  of  them  in  the 
manner  aforesaid,  and  some  in  other  ways. 
A  fraudulent  entry  of  the  kind  described, 
made  by  one  having  authority  to  pay  ex- 
penses and  charge  the  same,  naturally  con- 
ceals itself,  wherefore  allegation  and  proof 
thereof  makes  out  a  case  within  the  statu- 
tory exception.  Newberger  v.  Wells,  61  W. 
Va.  624,  42  S.  B.  625;  Bailey  v.  Glover,  21 
Wall.  (U.  S.)  846,  22  I*  Ed.  «36 ;  Qulraby  v. 
Blackey,  63  N.  H.  77;  Way  v.  Cutting,  20 
N<  H.  187;  Bank  v.  Harris,  118  Mass.  147; 
Rice  V.  White,  4  I«lgh  (Va.)  474.  Recognize 
Ing  the  prindple.  Judge  Brannon  said,  in 
Thompson  v.  Whitaker  Iron  Works  Co.,  41 
W.  Va.  574,  688,  23  S.  B.  795,  799: 

"I  do  not  say  that  where  the  facts  giving 
cause  of  action  are  within  the  defendant's  knowl- 
edge exclusively,  and  he  is  bound  to  communi- 
cate them,  and  the  plaintiff  has  no  notice  of  any- 
thing to  suggest  or  inform  him  of  his  rights, 
such  would  not  be  an  obstruction  under  the 
statute." 

Moore  and  Teter  were  partners  and  Moore 
the  firm's  trustee,  holding  all  the  funds, 
clothed  with  large  powers  and  keeping  the 
books,  according  to  the  allegations  of  the 
bill.  It  was  his  duty  as  a  partner  and  as  a 
trustee  to  make  full  and  truthful  disclosure 
of  every  fact  in  his  knowledge,  necessary  to 
a  full,  fair,  and  honest  settlement.  The  re- 
lations were  close  and  strictly  confidential. 
Kyle  V.  Griffin,  76  W.  Va.  214,  85  S.  E.  558  > 
McKinley  v.  Lynch,  58  W.  Va.  44,  61  S.  B. 
4;  Krebs  v.  Blankenshlp,  73  W.  Va.  639,  80 
S.  E.  948. 

[13]  Included  In  the  item,  "Commissions 
Paid,  $106,671.12,"  of  the  statement  of  Oc- 
tol>er  19,  1906,  and  entered  on  the  books,  are 
three  charges  of  commissions,  as  having 
been  paid  to  J.  S.  Willard,  W.  F.  Johnson, 
and  Willard  and  Johnson,  respectively,  the 
first  being  $11,199.63,  the  second  $5,552.58, 
and  the  third  $2,002.32.  These  men  were 
agents  of  Gutfey;    Willard  being  his  office 


and  confidential  man.  He  swears  no  such 
sums  or  any  other  amounts  were  ever  paid 
to  him  or  to  Iiim  and  Johnson.  Another 
agent,  J.  W.  Hair,  was  authorized  by  Gnfley 
to  take  commissions  on  coal  purchased 
through  him,  and  some  of  Ills  commissioiu 
were  retained  for  him  by  Guffey  in  the  set> 
tlements.  According  to  Willard,  those'  so 
retained  amounted  to  $14,145.48.  Moore  does 
not  claim  the  three  sums  in  question  were 
actually  paid  to  the  parties  named  on  the 
books  as  having  received  them.  His  answer 
avers  tliey  were  paid  to  Hair  for  Willard 
and  Johnson,  but  there  is  no  proof  of  the 
averment,  by  the  testimony  of  Hair,  by  any 
receipt  or  check,  or  otherwise.  Three  wit- 
nesses, C.  B.  Robinson,  stenographer  for 
Moore  &  Teter,  and  R.  F.  Holden,  an  ac- 
countant employed  at  one  time  to  audit  the 
accounts,  and  John  R.  James  of  Pittsburg, 
Pa.,  swear  the  entries  were  brought  to  Je- 
ter's attention,  and  that  be  expressed  satis- 
faction therewith.  Two  witnesses,  the  plain- 
tiff and  his  attorney,  swear  RcJbinson  told 
them,  at  Cincinnati,  Ohio,  some  time  before 
he  testified,  that  he  had  never  heard  the 
Willard  &  Johnson  commissions  mentioned 
by  Moore  and  Teter  in  any  conversation. 
Holden  says  he  discussed  the  matter  with 
both  Moore  and  Teter;  that  Moore  suggest- 
ed the  opening  of  an  account  with  Hair; 
and  that  Teter  objected,  saying  he  cared 
nothing  about  who  got  the  commissions,  and 
that  if  Moore  got  any  he  was  glad  of  it  as 
the  parties  purporting  to  have  received  them 
were  rogues  and  Moore  had  done  all  the 
work."  He  says  this  occurred  in  the  latter 
part  of  1908  or  1909.  He  made  no  audit,  be- 
cause Teter  stopped  him  on  acoonnt  of  the 
expense,  $10  a  day  and  expenses  for  three 
weeks  or  a  month,  saying  he  had  gone  over 
the  books  himself  and  was  satisfied.  James 
testifies  that  he  heard  a  conversation  be- 
tween Moore  and  Teter  in  Pittsburg,  in 
which  Teter  told  Moore,  In  view  of  a  suspi- 
cion tlmt  Hair  was  not  paying  over  to  Wil- 
lard and  Johnson  the  commissions  paid  him 
for  them,  to  discontinue  the  payments  for 
them  and  keep  them  himself. 

Moore's  answer  not  only  renders  this  tes- 
timony inadmissible,  but  also  deprives  it  of 
any  probative  force  in  so  far  as  it  purports 
to  say  Moore  had  right  to  retain  the  com- 
missions. The  answer  avers  the  payment  of 
all  this  money  to  Hair  and  the  respondent's 
Ignorance  of  the  course  of  the  transaction 
between  Hair  and  Willard  and  Jc^nson,  and 
as  to  what  settlement  was  made  between 
them,  if  any.  It  amounts  to  a  clear  and  dis- 
tinct admission,  in  a  sworn  answer,  that  the 
respondent  did  not  retain  the  cmnmisslons 
in  question  as  having  been  allowed  or  gives 
to  him  by  Teter  for  extra  services  or  other 
consideration.  It  is  a  judicial  admlEslon 
made  in  this  cause  and  between  these  par- 
ties, wherefore  it  is  conclusive  in  all  of  Its 
tendencies,  bearings,  and  aspects.  "Admis- 
sions in  the  pleadings  cannot  be  either  prov- 
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ed  or  disproved  on  the  trial,  but  must  be 
accepted  for  whatever  they  amount  to  In  le- 
gal effect,  without  reference  to  any  other 
evidence  that  may  be  adduced."  Plank  Road 
Co.  V.  Stallcup,  62  Ind.  845;  Bertrand  v. 
Taylor,  82  Ark.  470;  Welder  v.  Clark.  27  lU. 
251;  Rartdan  v.  Railroad  Ck).,  69  Iowa,  527, 
29  N.  W.  699:  Morrison  v.  Rlker,  26  Mich. 
385;  MlUer  v.  Moore,  1  EX  D.  Smith  (N.  Y.) 
739;  Smith  v.  Nlmocks,  94  N.  0.  243; 
Hughes  V.  Pre  Witt,  5  Tex.  264;  16  Cyc.  1048. 

[14]  Teter's  knowledge  of  the  entries  In 
the  names  of  Wlllard  and  Johnson  gave  no 
notice  of  any  fact  sufficient  to  put  him  upon 
Inquiry.  These  funds  were  In  Moore's  hands, 
as  well  as  practically  an  others,  and  he 
made  practically  all  of  the  disbursements  for 
expenses,  as  well  as  contracts  entailing  ex- 
penses. Seeing  these  entries.  If  he  saw  them, 
Teter  had  right  to  assume  their  genuineness 
and  rely  upon  It,  In  the  absence  of  knowl- 
edge of  any  fact  tending  to  prove  lack  of  a 
basis  therefor.  His  examination  of  the  books 
woDld  not  disclose  nonpayment  of  these  large 
snms  ot  money.  On  the  contrary,  the  entries 
represented  that  they  had  been  paid,  and 
therefore  they  obscured  and  concealed '  the 
trne  sitoatlon  and  misled  him.  They  told 
him  In  plain  terms  over  $18,000  had  gone  to 
these  men,  when.  In  point  of  fact,  Moore 
had  paid  them  nothing.  This  amounted  to  a 
retention  of  them  by  means  of  a  false  entry 
In  the  books. 

The  answer  denies  that  the  defendant  kept 
all  the  books,  and  ther^  is  evidence  tendlhg 
to  prove  Teter  had  access  to  them  and  direct- 
ed entries  to  be  made  therein.  During  part 
of  the  period  in  which  their  enterprise  was 
actively  prosecuted,  Moore  seems  to  hare 
done  the  bookkeeping,  but  later  W.  H.  Carter 
was  employed  to  keep  them.  The  oflSce 
rooms  were  three  in  number,  Teter  occupy- 
ing one,  Moore  another,  and  the.  bookkeeper 
and  stenographers  the  third  or  middle  room. 
It  may  well  be  assumed  that  Carter  made 
entries  at  the  instance  and  upon  the  dlrec- 
VLoa  of  each,  bat  this  does  not  prove  notice 
to  Teter  of  the  lack  of  foundation  for  the 
entries  in  question.  As  Moore  was  paying 
the  commissions,  directions  for  entries  re- 
specting them  logically  came  from  him,,  and 
be  conld  have  fraudulently  given  them  wlth- 
ODt  the  knowledge  of  either  Teter  or  the 
bookkeeper. 

The  trial  conrt  found  fraud  on  the  part  of 
Moore,  respecting  a  credit  of  $5,000  to  him- 
self on  the  books  for  extra  services  rendered 
or  work  done  in  the  consolidation  and  sale 
of  one  of  the  coal  fields.  The  answer  avers, 
and  Carter  testifies,  it  was  the  Meadowville 
field.  Witness  Robinson  says  it  was  the  Te- 
ters  Creek  field.  As  this  item  appeared  on 
the  books  and  Teter  had  access  to  them  and 
at  least  two  vrltnesses  say  he  frequently  ex- 
amined them,  and  another  that  he  declared 
he  bad  examined  them,  the  proof  does  not 
loake  out  a  case  of  obstruction  to  right  of 
action  within  the  meaning  of  section  18,  c. 


104,  Code.  If  the  entry  was  fraudulent  at 
all,  it  was  not  of  such  character  as  to  work 
any  concealment.  Moreover,  diligence  on  the 
part  ot  Teter  would  have  disclosed  It. 
Deeming  Moore  not  entitled  to  this  sum  for 
lack  of  a  special  contract  for  extra  services, 
the  court  below  seems  to  have  regarded  his 
lack  of  right  to  the  credit  and  the  unauthor- 
ized entry  sufficient  to  establish  fraud.  The 
authorities  do  not  sustain  this  conclusion. 

[15]  The  establishment  of  fraud  in  the 
charges  made  on  the  books  and  carried  into 
the  settlements'  as  for  money  paid  on  ac- 
count of  commissions  vitiates  the  entire  set- 
tlement and  calls  for  a  restatement  of  the 
account  in  toto,  and  upon '  this  theory  the 
trial  court  pr(qjerly  referred  the  cause  to  a 
commissioner  for  that  purpose.  Daniel  v. 
Gillespie,  65  W.  Va.  366,  64  S.  E.  254;  All- 
frey  v.  Allfrey,  1  Maa  &  G.  87;  Williamson 
V.  Barbour,  9  Chy.  Dlv.  629;  Gething  v. 
Keoghley,  9  Chy.  Dlv.  647;  Llndley,  PBrt. 
969;  Col.  Part,  f  298.  Failure  of  one  of  the 
grounds  upon  which  the  decree  is  based  does 
not  necessitate  reversal ;  one  instance  of 
fraud  being  as  efficacious  as  two  or  more. 
In  addition  to  the  two  items  here  considered, 
numerous  others  are  attacked  by  the  bill. 
but  the  trial  court  made  no  finding  as  to 
them. 

[1  (,  1 7]  Carte.r  was  introduced  as  a  wit- 
ness for  the  plaintiff,  but  was  not  interro- 
gated by  him  as  to  his  authority  for  mak- 
ing the  $5,000  entry  Just  mentioned.  On 
cross-examination  he  testified  that  he  had 
made  it  by  direction  of  both  Teter  and 
Moore.  Objection  was  made  to  the  testimony 
of  two  other  witnesses,  subsequently  intro- 
duced, who  said  he  had  told  them  he  had  nev- 
er heard  either  Teter  or  Moore  mention  the 
matter.  As  to  this  matter  he  was  the  de- 
fendant's witness.  Lambert  v.  Armentrout, 
65  W.  Va.  375,  64  S.  E.  260,  22  L.  R.  A.  (N. 
S.)  556;  McGuire  v.  Railway  Co.,  70  W.  Va. 
539,  74  S.  E.  859.  Nevertheless  the  party 
introducing  a  witness  cannot  consistently  be 
I)ermitted  to  impeach  his  character  for  truth 
and  veracity.  As  to  this  proposition  the  au- 
thorities seem  to  be  in  practical  unanimity. 
7  Ency.  Ev.  39.  Many  of  them  jbo  to  the  un- 
reasonable extent  of  holding  a  witness,  tes- 
tifying on  cross-examination  as  to  matter 
not  touched  in  his  examination  in  chief,  can- 
not be  impeached  by  the  party  who  intro- 
duced him  by  proof  of  a  variant  statement. 
White  V.  State,  87  Ala.  24,  6  South.  829; 
Smith  V.  Provident  Sav.  L.  Assur.  Soc.,  65 
Fed.  765,  13  C.  C.  A.  284.  As  this  involves 
no  attack  upon  the  character  of  the  witness 
and  goes  to  his  recollection  and  the  mere 
truth  of  bis  statement,  it  should  be  permit- 
ted, and  so  other  authorities  hold.  Brewing 
Co.  V.  Ruddy,  203  111.  806,  67  N.  H.  799; 
Jones  V.  People,  2  Colo.  351. 

There  was  technical  error  in  the  rejec- 
tion of  the  special  pleas  based  on  the  stat- 
ute of  limitations,  but,  as  the  same  defense 
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was  set  op  generallr  In  the  answer,  the  er- 
ror Is  harmless,  and  does  not  necessitate  re- 
versal of  the  last  decree  entered,  settling  the 
principles  of  the  cause. 

[18]  The  trial  court  erred  in  sustaining  an 
exception  to  a  portion  of  Moore's  answer, 
setting  up  a  right  of  contribution  from  the 
firm  for  one-half  of  large  amounts  paid  by 
him,  in  discharge  of  his  liability  as  a  joint 
indorser  with  Teter  of  Guffey  notes  and 
drafts  taken  as  part  consideration  for  coal 
conveyed  to  blm,  and  striking  it  out.  The 
right  of  a  partner  to  resort  to  the  firm  for 
contribution  for  discharge  of  its  debts  or  for 
enforced  discharge  of  its  obligations  is  not 
a  debatable  question.  Eoelz  t.  Brinkman, 
00  W.  Va.  270,  279,  40  S.  B.  578;  Morris  v. 
Morris,  4  Gratt  (8  Va.)  203;  Bates,  Part.  { 
760;  CoUyer,  Part  p,  491,  f  328.  If  the 
averments  of  the  answer  lare  true,  the  part- 
ners have  right  of  recourse  upon  the  firm. 
It  is  SLSsignor  and  they  are  its  assignees, 
and  an  assignor  guarantees  that  the  assignee 
shall  receive  the  full  amount  of  the  bond  or 
note  assigned,  if  he  fails  to  collect  the  same 
by  the  exercise  of  due  diligence.  Thomas  v. 
lilnn.  40  W.  Va.  122,  20  S.  E.  878;  Jenkins 
V.  Hawkins,  34  W.  Va.  799,  12  S.  E.  1090; 
Peay  v.  Morrison,  10  Oratt  (Va.)  149; 
Mackie  ▼.  Davis,  2  Wash.  (Va.)  219,  1  Am. 
Dec  482.     Application  of  these  principles. 


under  the  circumstances,  will  result  in  a 
charge  against  any  aimount  due  from  Moore 
to  Titer's  estate  of  one-half  of  any  sum 
Moore  has  been  compelled  to  pay  by  reason 
of  such  indorsements,  and  a  decree  for  pay- 
ment out  of  such  sum  to  the  parties  entitled 
thereto,  of  (me-half  of  any  outstanding  obli- 
gations <Hi  which  there  is  joint  liability  by 
reason  of  such  Indorsements. 

There  is  a  suggestion  of  justiflcatioa  of  the 
action  of  the  court  in  the  elimination  of  this 
Dart  of  the  answer  on  the  ground  of  Moore's 
assertion  of  the  demand  set  up  in  It,  in  an- 
other suit  iiendii^  for  settlement  of  Teter"! 
estate.  Being  a  partnership  liability  con- 
stituting a  factor  or  element  in  the  partner- 
ship settlement,  it  cannot  be  excluded  from 
this  suit  on  that  ground.  As  this  error  per- 
tains to  the  basis  of  tbo  accounting  and  not 
the  right  to  an  accounting  declared  by  ttie 
decree  of  January  23,  1915,  It  does  not  call 
for  reversal  of  that  decree. 

For  the  reasons  stated,  the  decree  of  May 
2,  1913,  will  be  reversed  and  set  aside  in  ao 
far  as  it  rejected  special  pleas  Nos.  4,  6,  0, 
7,  8,  0,  10,  11,  and  12,  and  struck  oat  that 
Dortion  of  Moore's  answer  which  asserts 
firm  liability  to  him  on  account  of  payment 
of  obligations  jointly  indorsed  hy  him  and 
Teter,  and  the  decree  of  January  23,  1915, 
will  be  aflOrmed,  and  the  cause  remanded. 
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(80  W.  Va.  S6«) 

BEaSNETT  V.  OLAI  COUNTY  BANK  et  aL 
(No.  8234.) 

(Suprvne  Ooort  of  Appeals  of  West  Viiginia. 

May  16,  1817.    Behearing  Denied 

Sept  18,  191T.) 

(B^Ubut  Ip  ik«  Court.) 

1.  EqcOTY     «=»148(1)  —  BnjCr-MUMTPAKIOtTS- 
NKS8. 

A  bill  in  equity  by  a  trustee  in  banlcmptcy 
of  a  bankrupt  corporation,  having  for  its  pur- 
poses enforcement  of  the  statutory  liability  of 
a  stockholder  of  the  corporation  tor  dividends  il- 
legally and  fraudulently  paid  to  him,  in  favor  of 
creditors  of  the  corporation,  and  impeachment 
of  a  decree  entered  against  the  corporation,  as 
a  garnishee,  or  upon  trustee  process,  in  favor  of 
a  bank,  predicated  upon  a  judicially  admitted 
and  onauthorixed  declaration  of  dividends  in 
favor  of  the  same  stockholder,  filed  in  the  cir- 
cuit court  of  the  county  in  which  the  trustee 
and  stockholder  reside,  in  which  the  corporation 
has  its  principal  office  and  in  which  the  cor- 
porate assets  are,  Is  multifarious  and  incurable 
by  amendment,  notwithstanding  the  bank's  place 
of  business  is  in  another  county  and  the  decree 
against  which  relief  is  sought  was  pronounced 
and  entered  in  such  other  county. 

2.  GOBPORATIONS   «=>  153— FRAUDULENT   OON- 

VETAWCE8  «=>237(2)—JuM8DiC!noN— Action 
against  cokpobation  —  action  against 
Stockholdkb. 
The  cause  of  action  against  the  bank  and  the 
corporation,  pertaining  to  such  decree,  is  made 
cognizable  in  equity  by  the  general  principles  of 
equity  jurisprudence,   and  the  cause  of  action 
against  the  stockholder  is  subjected  to  equity 
jurisdiction   by   the   statute  imposing   the   lia- 
bility.   Section  40,  c.  53,  Code  (sec.  28V3). 

3.  COBPOBATIONS    *=»560(9)— ACTIONS-JUBIS- 

DicnoN— Venue— Impeachment  of  Decbee. 
The  court  of  the  county  in  which  the  trus- 
tee and  stockholder  reside,  in  whidi  the  cor- 
poration has  its  principal  office  and  in  which  as- 
sets of  the  corporation  are  situate  or  held,  has 
cognizance  of  the  cause  of  action  respecting  the 
decree  the  bill  seeks  to  impeach,  and  process 
against  the  bank  holding  the  decree  may  go  to 
the  county  in  which  It  has  its  office  and  place 
of  business. 

4.  EQOITT     «=>  148(1)  —  Bttlr-MUITIFAEIOUS- 
NESS. 

The  two  causes  of  action  set  up  in  such  a  bill 
have  no  substantial  connection  with,  or  rela- 
tion to,  one  another. 

Appeal  from  Clrcnlt  Court,  Lewis  (bounty. 

Bin  by  H.  M.  Bennett,  trustee,  etc.,  against 
the  Clay  County  Bank  and  others.  Bill  dis- 
missed on  demurrer  of  the  bank,  and  plain- 
tiff appeals.    Aflkmed. 

W.  6.  Bennett  and  Edward  A.  Brannon, 
both  of  Weston,  for  appellant  B.  C.  Eakle, 
of  Clay,  and  Robt  L.  Bland,  of  Weston,  for  ap- 
pellee. 

POFFE3NBAR6ER,  J.  Deeming  the  bill  In 
this  cause  multifarious  and  Incurable  by 
amendment,  the  circuit  court  dismissed  It  on 
demurrer.  If  it  is  clearly  multifarious,  there 
was  no  error  in  the  court's  failure  or  refusal 
to  give  an  opportunity  to  amend  it.  Clecil  v. 
Karnes,  61  W.  Va.  543,  56  S.  B.  885;  Shaffer 
V.  Fetty,  30  W.  Va.  248,  273,  4  S.  B.  278; 
Dennis  t.  Justus,  115  Va.  512,  516,  79  S.  E. 
1077;    Boyd   v.   Hoyt   5  Paige   (N.   Y.)   79; 


Olbbs  V.  Clagett,  2  GIU  A  J.  (Hd.)  29.  It  was 
filed  by  a  trustee  in  bankruptcy,  against  the 
estate  of  a  decea&ed  stockholder  of  the  bank- 
rupt, a  corporation,  to  enforce  repayment  of 
dividends  alleged  to  have  been  fraudulently 
and  illegally  declared  and 'paid  to  him,  for 
the  benefit  of  creditors  of  the  bankrupt  cpr- 
poration,  and  to  relieve  the  assets  from  Qie 
effect  of  a  decree  in  favor  of  a  bank,  against 
the  corporation  for  dividends  alleged  to  have 
been  so  declared  In  favor  of  the  same  stock- 
holder, on  its  admission  of  liability  to  hiiu 
therefor,  in  its  answer  filed  in  an  attachment 
proceeding  In  equity. 

Though  the  biU  does  not  say  so  In  terms', 
it  seems  to  proceed  upon  the  assumption  that 
the  stockholder  and  the  trustee  in  bankruptcy 
resided,  and  the  corporation  had  its  principal 
office  and  place  of  business,  in  Lewis  county, 
in  which  the  suit  was  instituted.  The  bank 
proceeded  against  was  located  in  Clay  county, 
and  the  decree  in  its  favor  was  entered  in 
the  latter  county.  For  the  purposes  of  re- 
view, the  facts  will  be  assumed  to  be  In  ac- 
cord with  this  statement.  They  are  so  treat- 
ed in  the  brie&. 

The  dividends  in  question  were  declared, 
January  16,  1907,  and  January  21, 1908.  The 
Clay  County  Bank  instituted  its  suit  against 
John  T.  Dixon,  the  since  deceased  stockhold- 
er, and  others,  July  6,  1908,  process  therein 
was  served  on  the  Weston  Lumber  Company, 
the  corporation,  July  16,  1908,  and  it  an- 
swered October  13,  1908,  disclosing  dividends 
declared  in  favor  of  Dixon  January  21,  1908, 
amounting  to  $2,075  and  unpaid.  A  decree 
requiring  this  sum  to  l>e  paid  to  the  bank 
was  altered  June  17,  1913,  more  than  five 
years  after  the  date  of  the  answer.  In  the 
meantime,  there  had  been  transactions  be- 
tween the  corporation  and  Dixon  concerning 
the '  same  dividends.  On  an  .early  date  in 
1911,  it  had  executed  its  note  to  him  for  the 
dividends  of  1907  and  1908,  amounting  to 
$3390.  Unpaid  when  due,  this  amount  was 
divided  into  five  new  notes,  one  for  $500,  due 
August  3,  1911,  one  for  $500,  due  August  8, 
1911,  one  for  $890,  due  September  25,  1911, 
one  for  $1,000,  due  November  28,  1911,  and 
one  for  $1,000,  due  December  19,  1911,  all  of 
which  were  paid  as  they  became  due.  Thus 
the  dividends  on  which  the  decree  of  the 
bank  is  predicated,  along  with  others,  were 
paid  to  Dixon,  after  the  answer  was  filed  and 
before  the  decree  was  entered. 

[1]  There  is  no  allegation  in  the  bill  in 
this  cause,  however,  that  the  decree  was  for 
payment  of  dividends  spedflcally.  Presump- 
tively it  is  merely  a  decree  in  general  terms 
for  $2,075,  with  interest  In  describing  it 
the  bill  says  It  directs  the  Weston  Lumber 
Company  to  pay  the  bank  said  sum,  with  in- 
terest thereon.  But  it  is  tantamount  to  a 
judgment,  and  is  a  record  debt  against  the 
assets  of  the  Weston  Lumber  Company  in  the 
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bands  of  Its  trustee  In  banknq>tcy,  which 
proves  Itself,  and  is  no  doubt,  unimpeachable 
as  between  the  corporation  and  the  bank, 
but  Is  Impeachable  for  fraud  and  Illegality, 
if  sufficiently  alleged  and  proved,  by  the 
trustee  In  bankruptcy  representing  the  cred- 
itors of  the  corporation. 

If  the  dividends  paid  to  Dixon  were  illegal- 
ly declared,  they  may  be  recovered  by  the 
creditors  of  the  corporation,  nnder  an  ex- 
press statutory  provision  for  recovery  there- 
of.   CJode,  c.  53,  §  40  (sec.  2873). 

If  both  demands  are  within  the  equity  ju- 
risdiction of  the  court  and  Its  territorial  Ju- 
risdiction and  are  distinct  In  character,  with- 

,  in  the  meaning  of  the  rules  and  principles  of 
equity  procedure,  the  bill  is  multifarious.  If 
one  Is  cognizable  in  equity  and  the  other 
only  in  a  court  of  law,  the  latter  may  be 
treated  as  surplusage,  wherefore  the  blll 
wolild  set  up  only  a  single  cause  of  action. 
Sprinkle  v.  Ehity.  54  W.  Va.  559,  46  S.  E. 
557.  In  conformity  with  this  principle,  it 
must  be  held,  also,  that,  if  it  appears,  from 
matter  disclosed  on  the  face  of  the  bill  that 
only  one  of  the  demands  is  within  the  ter- 
ritorial Jurisdiction  of  the  court,  or,  in  other 
words,  is  asserted  In  the  proper  county,  the 
other  would  be  disregarded,  and  the  bill 
would  still  be  one  stating  a  single  cause  of 
action. 

[2,  3]  Both  demands  are  cognizable  in  equi- 
ty, the  one  against  the  bauk,  because  a  fraud- 
ulent conveyance,  transfer  or  charge  in  the 
form  of  a  deed,  deed  of  trust,  decree  or  Judg- 
ment can  be  set  aside  only  in  a  court  of 
equity,  and  the  other  because  the  statute 
(Oode,  a  53,  I  40  [sec.  2973]),  properly  con- 
strued, confers  right  to  sue  in  equity  for  div- 
idends illegally  or  fraudulently  paid  by  a 
corporation  to  its  stockholders.  The  pro- 
vision for  such  recovery  is  in  the  same  sec- 

■  tion  with  another  authorizing  a  suit  in  equity 
to  charge  directors  with  liability  In  favor  of 
creditorsv  for  diminution  of  capital  by  Illegal 
declarations  and  payments  of  dividends.  It 
does  not  say  how  the  stockholder*^  liability 
to  refonid  is  to  be  enforced,  but  it  must  be 
read  in  the  light  of  its  context  and  the  nature 
of  its  subject-matter.  It  gives  a  cause  of 
action  to  the  creditors  against  parties  with 
whom  they  legally  made  no  contracts.  Such 
righta  are  generally  enforced  In  equity,  and, 
it  must  be  presumed  the  Legislature  intended 
enforcement  of  the  liability  by  the  most  ap- 
propriate remedy,  in  the  absence  of  anything 
indicative  of  a  contrary  intent  For  enforce- 
ment of  a  similar  liability  created  by  the 
same  section,  it,  specifically  makes  the  equit- 
able remedies  applicable.  Moreover,  the  lia- 
bility Is  created  for  the  benefit  of  'the  credi- 
tors," wherefore  a  proceeding  to  enforce  it 
can  be  Instituted  by  all  of  them,  or  by  one  for 
the  benefit  of  all  (Benedum  v.  Bank,  72  W. 
Va.  124,  142,  78  S.  E.  656).  and  that  can  be 
done  only  in  equity. 
The  demand  against  Dixou'a  estate  was 


obviously  proper  for  cognizance  of  the  circuit 
court  of  IiewiB  county.  As  that  was  the 
county  of  two  of  the  parties  to  the  alleged 
fraud  under  which  the  Clay  County  Bank 
claims,  the  Weston  lyumber  Company  and 
Dtxon,  and  the  assets  against  which  the 
decree  is  asserted  are  presumptively  in  that 
county,  the  cause  of  action  against  the  bank 
was  also  cognizable  there.  The  corporation 
was  a  necessary  party,  and  could  be  sued  In 
the  county  in  which  Its  principal  office  was, 
and  then  process  could  go  to  other  counties 
in  which  other  defendants  resided.  The  debt- 
or is  a  necessary  party  to  a  suit  to  set  aside 
a  fraudulent  conveyance  (5  Encj*  PI.  4  Pr. 
542),  and  this  is  a  blll  of  the  same  class.  It 
seeks  the  setting  aside  of  a  decree  to  which 
the  corporation  Is  a  party,  a  decree  based 
upon  its  admission  made  to  the  detriment 
and  injury  of  Its  creditors.  This  alone  might 
sustain  the  jurisdiction,  but  there  Is  another 
element.  The  assets  of  the  corporation,  the 
property  affected  by  the  decree  the  bill  seeks 
to  impeach,  are  presumptively  in  that  county. 
These  two  facts  undoubtedly  confer  Jurisdic- 
tion on  the  circuit  court  of  that  county.  To- 
ledo Tie  &  Lumber  Co.  v.  Thomas,  33  W.  Va. 
566,  11  S.  E.  37,  25  Am.  St  Rep.  925. 

t*]  No  necessary  connection  between  the 
two  causes  of  action  exists.  If  both  are  sus- 
tained, the  decree  in  each  would  be  complete 
without  reference  to  the  other.  If  the  divi- 
dends were  recovered  from  the  estate  of 
Dixon,  they  would  be  added  to  the  other  as- 
sets In  the  hands  of  the  trustee  for  adminis- 
tration or  distribution  by  the  bankruptcy 
court.  In  this  respect.  It  differs  from  a  cred- 
itor's suit  in  which  the  assets  are  not  only 
collected,  but  the  liens  ascertained  and  ad- 
justed and  distribution  of  the  funds  made. 
One  purpose  of  the  bill  is  simply  the  col- 
lection of  a  certain  debt  from  the  estate  ot 
Dixon,  and  the  bank's  decree  constitutes  no 
Impediment  to  that  operation.  It  is  a  decree 
against  the  Weston  Lumber  Company,  not 
DIsod;  and,  if  there  is  a  judgment  or  decree 
against  him  in  favor  of  the  bank,  it  is  found- 
ed upon  some  debt  due  directly  from  hUu  to 
the  bank.  It  cannot  be  based  upon  the  divi- 
dends. The  other  purpose  of  the  bill  Is  im- 
peachment of  the  decree  in  favor  of  the  Dank 
in  so  far  as  it  binds  the  assets  of  the  lumber 
ctnnpany,  not  merely  those  to  be  recovered 
from  the  Dixon  estate,  but  all  of  them.  The 
two  causes  of  action  have  one  common  ques- 
tion, namely,  the  validity  of  the  dividends, 
but  nothing  else  in  common,  nor  any  other 
connection.  The  validity  of  the  decree  is 
not  involved  in  the  demand  against  Dixon's 
estate,  nor  is  the  demand  against  his  estate 
involved  in  the  controversy  as  to  the  validity 
of  the  bank's  decree.  The  trustee  is  inter- 
ested in  both,  but  the  bank  has  no  interest 
whatever  In  the  proceeding  against  Dixon's 
estate  for  recovery  of  dividends  paid.  It 
has  no  decree  for  dividends  eo  nomine,  nor 
for  the  spedflc  fund  demanded  of  Dixoo's 
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estate.  It  has  a  mere  decree  In  personam 
a^lfalnst  the  corporation.  To  make  it  a  party 
to  the  proceeding  against  Dixon's  estate  is 
Tlolatlve  of  principles  declared  in  Shaffer  v. 
Ftetty,  30  W.  Va.  248,  4  S.  E.  27&  Relation  of 
two  causes  of  action  between  the  same  par- 
ties to  a  single  subject-matter  does  not  make 
them  germane.  Peters  v.  Case,  62  W.  Va.  33, 
57  S.  E.  733, 13  L.  R.  A.  (N.  S.)  408. 

No  doubt  the  parties  to  a  multifarious  bill 
may  waive  the  objection,  and  the  court.  In  the 
exerdse  of  its  discretion,  may  entertain  it,  in 
the  absence  of  an  objection;  but  there  can  be 
no  such  waiver  in  this  cause.  The  objection 
was  promptly  Interposed  and  insisted  upon 
before  any  considerable  cost  was  incurred  or 
delay  occasioned. 

Seeing  no  error  in  the  decree  complained 
of,  we  will  affirm  It 


(80   W.  Va.   S42) 

BERRY  T.  HUNTINGTON  MASONIC  TEM- 
PLE ASS'N.    (No.  3203.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  1,  1917.     Rehearing  Denied 

Sept  18,  1917.) 

(Syllabut  hy  the  Court.) 

1.  Contracts  €=>284(4)  —  Architect's  Cer- 
TiFicATB  —  Agency  for  Owner  —  Arbitra- 
tion. 

In  BO  far  as  an  architect  exercises  rights 
and  powers,  under  a  building  contract,  reserved 
absolutely  and  unconditionally  to  the  owner, 
by  the  contract,  he  is  the  agent  of  the  owner ; 
and,  although  he  may  be  made  the  arbiter  be- 
tween the  owner  and  contractor  as  to  some  mat- 
ters that  may  arise  under  the  contract,  his 
agency  is  separable,  and  in  it  he  binds  his  prin- 
cipal by  his  acts  as  fully  and  completely  as  it 
he  did  not  possess  the  powers  of  arbiter.  In 
those  instances  in  which  he  acts  as  arbiter,  he 
acts  for,  and  binds,  both,  if  his  decisions  are 
not  for  any  reason,  impeachable. 

2.  Contracts  <g=3292— Architect's  Certifi- 
cate— ^Avoin-ANCE — Grounds. 

To  avoid,  set  aside,  or  overthrow  an  archi- 
tect's certificate  made  conclusive  by  the  terms 
of  a  building  or  construction  contract  providing 
therefor,  it  is  not  necessary  to  prove  actual 
fraud  or  bad  faith  in  the  making  thereof,  or  cir- 
cumstances from  which  fraud  or  mala  fides 
therein  can  be  inferred.  It  suffices  to  prove 
conduct  and  circumstances  from  which  a  jury 
may  infer  that  it  was  made  capriciously,  arbi- 
trarily, or  without  any  reason. 

3.  Contracts  <S=>284(1)  —  Oohstbuction  — 
Providing  Shop  Drawings. 

Under  a  building  contract  devolving  upon 
the  contractor  the  duty  of  providing  "shop  draw- 
ings," but  malcing  their  adoption  and  use  in  the 
building  depend  upon  the  approval  of  the  archi- 
tect, the  contractor  is  entitled  to  a  fair  and  rea- 
sonable opportunity  to  present  such  drawings 
and  have  them  considered  and  passed  upon,  and 
it  is  the  duty  of  the  architect,  as  agent  of  the 
owner,  to  accord  such  opportunity  and  allow  rea- 
sonable time  for  modification  or  revision  of  un- 
satisfactory drawings  and  for  presentation  of 
new  or  different  drawings. 

4.  Contracts  €=>28()— Building  Contract- 
Architect's  Approval— Owner's  Liabil- 
itt. 

If,  under  such  a  contract,  the  architect  after 
having  objected  to  shop  drawings  submitted  and 
refused   to  approve  tliem,  declines  to  consider 


modifications  or  revisions,  and  new  drafts 
thereof,  made  in  an  honest  effort  to  meet  the 
requirements  of  specifications  and  drawings  fur- 
nished by  him,  and  thus  hinders  and  delays  the 
progress  of  the  work  for  such  time  and  in  such 
manner  as  to  infiict  financial  embarrassment  up- 
on the  contractor,  rendering  it  impossible  for 
him  to  proceed  with  and  complete  the  work,  the 
owner  is  Uable  as  for  a  breach  of  his  contract 
and  the  architect's  certification  of  the  contrac- 
tor's failure  to  prosecute  the  work,  and  his  own 
opinion  that  such  failure  is  sufficient  cause  for 
terminating  the  employment  affords  the  owner 
no  protection.  ^ 

6.  Dauaoes  «=»  124(1)— Measure  of  Dakaqes 
—Breach  of  Building  Contract. 
A  contractor  under  a  building  contract  who, 
after  having  performed  a  portion  of  the  contem- 
plated work,  is  prevented  from  completing  the 
same  by  the  owner,  or  is  justified  in  his  aban- 
donment thereof  by  a  breach  of  the  contract  by 
the  owner,  may  recover,  not  only  the  value  of 
the  labor  and  materials  bestowed  upon  th^  prop- 
erty and  expenses  necessarily  incident  to  the 
work  done  and  provided  for  in  the  contract,  but 
also  such  profits  as  be  could  have  made,  if 
permitted  to  complete  the  work. 

6.  Trial  «=»261— Instructions— RErnau,.  • 

An  instruction  specifying  a  number  of  the 
items  of  a  bill  of  particulars  and  having  for  its 
purpose  direction  to  disallow  all  of  them,  is 
properly  refused,  if  any  one  of  those  named  is 
recoverable. 

7.  Damages  «=»124(3)— Measure  of  Damag- 
es—Breach OF  Contract — Expenses. 

A  liability  upon  a  contractor  in  a  building 
contract  to  engineers  for  the  cost  of  drawings 
the  contract  mode  it  his  duty  to  provide  is  a 
proper  item  of  recovery  in  an  action  by  the  con- 
tractor against  the  owner,  for  damages  for 
wrongful  prevention  of  performance  of  the  con- 
tract, if  a  breach  thereof  warranting  recovery 
is  established,  even  though  some  of  the  drawings 
for  which  such  liability  was  incurred  were  dis- 
approved and  rejected  by  the  architect 

Ritz  and  Williams,  JJ.,  dissenting  in  part 

Error  to  Circuit  Court;   Cabell  County. 

Assumpsit  by  J.  E.  Berry,  doing  business, 
etc.,  against  the  Huntington  Masonic  Temple 
Association.  Judgment- for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

W.  K.  Cowden  and  HoU,  Duncan  &  Holt 
all  of  Huntington,  for  plaintiff  in  error.  Geo. 
S.  Wallace,  W.  W.  Smith,  and  D.  B.  Daugher- 
ty,  all  of  Huntington,  for  defendant  In  er- 
ror. 

POFFEJNBARGEB,  J.  This  writ  of  error 
challenges  a  $25,000  Judgment  rendered  In 
an  action  in  assumpsit  and  founded  upon  the 
theory  of  a  breach  of  a  building  contract 
by  the  owner.  It  represents  the  Jury's  esti- 
mate of  the  value  of  work  done  and  ma- 
terials furnished  by  the  contractor  and  gain 
or  profit  lost  or  prevented  by  the  alleged 
wrongful  conduct  of  the  owner. 

Sufficiency  of  the  pleadings  to  develop  and 
define  the  dominant  issue  in  the  case,  the 
character  of  the  breach  .of  the  contract  for 
the  erection  of  a  seven-story  reinforced  con- 
crete building,  known  as  the  "Huntingtoa 
Masonic  Temple,"  seems  to  be  conceded.  The 
overruling  of  a  demurrer  to  the  second 
amended   declaration    Is   assigned   as   error. 
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bat  no  ugmnent  U  mibmltted  in  sapport  <M( 
the  assignment 

The  defense  on  the  Issue  of  liability  Is 
predicated  on  the  theory  of  a  breach  of  the 
contract  by  the  plaintiff  himself,  Justifying 
the  action  of  the  defendant  in  reletting  the 
contract  to  another  for  completion  at  his 
expense.  The  architect  employed  for  saper- 
Tision  of  the  work  certified,  April  10,  1912, 
that  the  plaintiff  was  not  prosecuting  the 
^ork  with  diligence,  had  failed  to  supply 
sufficient  skilled  workmen  or  proper  ma- 
terials at  any  time  since  he  took  charge  of 
the  work,  did  not  possess  the  necessary  equip- 
ment, experience,  or  knowledge  to  enable  him 
to  complete  the  building  as  per  contract,  and 
had  not  provided  any  employes  or  assistants 
who  possessed  such  equipment  or  knowl- 
edge. On  receipt  of  that  letter,  the  owners 
communicated  the  purport  thereof  to  the 
Citizens'  Trust  &  Guaranty  Company,  of 
Parkersbarg,  W.  Va.,  the  surety  in  the  plain- 
tiff's $35,000  bond  given  to  guarantee  per- 
formance of  the  contract  Correspondence 
between  them  and  the  surety  company  en- 
sued, and  on  May  80,  1912,  the  manager  of 
that  company  went  to  Huntington  and  made 
an  investigation  of  the  situation.  On  June 
14th  following,  he  returned  to  Huntington, 
and  on  the  next  day,  June  15,  1912,  a  con- 
tract was  entered  into  by  the  Huntington 
Masonic  Temple  Association,  the  Citizens' 
Trust  &  Guaranty  Company,  and  the  Moore 
Construction  Company,  by  which  the  work 
was  relet  to  said  Moore  Construction  C<Hn- 
pany  at  the  original  contract  price,  $121,- 
600. 

The  ground  of  dismissal  of  the  plaintiff, 
relied  upon  in  the  evidence  as  well  as  In 
one  of  the  special  pleas  filed,  for  Justifica- 
tion thereof,  was  not  specifically  set  forth  In 
the  architect's  certificate,  namely,  financial 
inability  of  the  plaintiff  to  carry  on  and  com- 
plete the  work.  The  notice  followed  the  lan- 
guage of  the  contract  providing  therefor. 
The  special  plea  is  based  upon  a  provision 
of  the  surety  contract  between  the  plaintiff 
and  tfye  Citizens'  Trust  &  Guaranty  Com- 
pany, authorizing  the  latter  to  take  over  and 
sublet  or  complete  the  work  if,  at  any  time, 
it  should  appear  that  the  principal  had  aban- 
doned .  the  work  or  would  not  be  able,  or 
should  not  Intend,  to  perform  the  contract. 
The  surety  company  did  not  avail  Itself  of 
this  provision  of  the  contract  until  about  two 
months  after  the  date  of  the  architect's  cer- 
tificate. The  owners  gave  it  formal  notice 
of  the  contractor's  inability  to  complete  the 
contract  on  June  6,  1012,  and,  as  stated,  the 
contract  was  relet  on  June  15,  1912.  It  is 
ebown  that,  on  May  30,  1912,  the  contractor 
was  laboring  under  financial  embarrassment, 
some  Judgments  having  been  recovered 
against  him  and  one  or  more  executions  is- 
sued thereon.  He  seems  to  have  held  on  to 
the  work,  and  Insisted  upon  his  right  to 


c(«tlnue  it,   until   the  Moore  Construction 
Company  took  it  over. 

For  the  most  part  the  recitals  of  the  cer- 
tificate of  the  architect  are  fully  and  com- 
pletely refuted  and  disproved  by  the  plain- 
tiff's evidence,  and  there  is  practically  no 
contradiction  tbereot  Though  the  plaintifl 
was  a  c«Hitractor  of  12  or  15  years'  experi- 
ence and  a  man  of  good  character  and  stand- 
ing, be  had  never  erected  a  reinforced  con- 
crete bnildlng;  but  he  originally  took  the 
contract  for  the  work  in  question  In  connec- 
tion with  one  George  Iback,  a  man  of  con- 
siderable experience  in  that  line  of  work, 
and,  after  Iback  retired  from  the  firm,  or 
perhaps  before,  he  employed  M.  M.  Mathews 
as  superintendent  or  foreman,  and  he  was  a 
competent  concrete  builder.  Mathews  and 
contractors  of  the  city  of  Huntington,  whose 
competency  is  not  questioned,  as  well  as  cer- 
tain engineers,  all  say  the  equipment  Berry 
had  on  the  ground  and  employed  in  the  pros- 
ecution of  the  work  was  amply  sufficient, 
and  their  testimony  Is  not  contradicted.  One 
kind  of  material  was  lacking,  namely,  steel 
for  reinforcement  of  the  concrete,  but  the 
plaintiff  charges  his  inability  to  procure  that 
article  to  the  failure  and  refusal  of  the  at- 
chitect  to  approve  what  are  known  as  the 
"shop  plans,'"  prescribing  the  kinds  and  di- 
mensions of  the  steel  to  be  used  for  that  pur- 
pose. Plaintiff's  financial  ability  to  procure 
the  steel,  after  the  date  of  the  contract  and 
commencement  of  his  work,  and  until  about 
the  date  of  the  giving  of  the  notice  of  de- 
fault is  fully  and  clearly  proved  and  estab- 
lished, if  his  shop  plans  had  been  approved 
toy  the  architect  His  case  proceeds  upon 
the  theory,  therefore,  that  the  architect  was 
the  agent  of  the  owners,  and  that  they,  by 
his  wrongful  conduct  prevented  him  from 
performing  bis  contract  and  occasioned  hla 
financial  embarrassment  the  action  taken 
against  him  by  the  surety  in  his  bond,  and 
loss  of  the  labor  and  materials  he  bestowed 
upon  the  work  and  the  profits  he  expected  to 
obtain  by  completion  thereof. 

Although  a  man  of  limited  financial  abil- 
ity, the  plaintiff  held  a  contract  with  the 
Miller  Supply  Company,  a  conce'm  of  ample 
means,  by  whldi  it  obligated  itself  to  fur- 
nish him  materials,  credit  and  protection  to 
the  extent  of  $86,600,  in  the  prosecution  of 
the  work.  The  terms  of  the  contract  be- 
tween the  builder  and  the  owner  made  it 
necessary  for  the  former  to  carry  all  ac- 
counts for  materials  until  60  days  after  the 
completion  and  acceptance  of  the  building, 
but  the  labor  was  to  be  paid  for  in  an  amount 
not  exceeding  $35,000,  on  estimates  to  be  is- 
sued by  the  architect  for  wort  done  in;  (1) 
Completion  of  excavation  and  the  basement 
walls;  (2)  completion  of  concrete  work  on 
the  .second  floor;  (3)  completion  of  concrete 
work  on  third  floor;  (4)  completion  of  con- 
crete work  on  fourth  floor ;  (5)  completion  of 
concrete  work  on  fifth  floor;   (6)  completion 
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of  concrete  work  on  sixth  floor;  (7)  com- 
pletion of  concrete  work  on  seventh  floor; 
(8)  completion  of  roof;  (9)  completion  of 
masonry;  and  (10)  completion  of  building 
ready  for  occupancy.  Of  the  total  contract 
price,  $121,500,  a  portion,  $2,500,  was  allowed 
the  contractor  for  having  "financed"  the 
<9>eration.  He  did  that  by  procuring  his  line 
of  credit  with  the  Miller  Supply  Company. 

The  enterprise  seems  to  have  been  start- 
ed without  adequate  preparation  therefor. 
As  originally  planned  or  designed  by  the  ar- 
chitect, Wilbur  T.  Mills,  of  Columbus,  Ohio, 
the  frame  of  the  building  was  to  have  been  of 
steeL  Finding  this  plan  more  expensive 
than  was  anticipated  or  desired,  the  owners, 
under  the  architect's  advice  and  supervision, 
let  the  contract  to  J.  E.  Berry  and  George 
Iback,  doing  business  as  the  Iback  Construc- 
tion Company,  on  June  28,  1911,  for  a  struc- 
ture with  a  reinforced  concrete  frame.  At 
that  time  no  new  plan  providing  for  rein- 
forced concrete  columns,  girders,  floors,  and 
roof  slabs  seems  to  have  been  prepared,  but 
the  contract  required  them  to  be  made  of 
that  material,  and  clause  4  of  article  I  there- 
of required  the  sizes  and  diaractcr  of  con- 
struction of  these  parts  to  be  approved  in 
writing  by  the  architect,  together  with  all 
construction  details  of  the  same,  and  pro- 
hibited the  use  in  the  building  of  those  parts 
without  such  approval.  Article  11  provided 
as  follows: 

"It  is  nnderstood  and  agreed  by  and  between 
the  parties  hereto  that  the  work  included  in  this 
coDtmct  is  to  be  done  under  the  direction  of  the 
said  architect,  and  that  his  decision  as  to  the 
true  coDstmction  and  meaning  of  the  drawings 
and  specifications  shall  be  final  and  binding  upon 
the  parties  hereto.  It  is  also  nnderstood  and 
agreed  by  and  between  the  parties  hereto  that 
the  architect  shall  fnrnish  such  additional  draw- 
ings and  specifications  as  may  be  necessary  to 
detail  and  illnstrate  the  materials  and  labor  re- 
qnired  for  the  construction  and  completion  of 
the  above-named  work,  and  said  parties  hereby 
agree  to  conform  to  and  abide  by  the  same  as  a 
part  of  this  contract  in  so  far  as  they  may  be 
consistent  with  the  intent  and  pnrpose  of  the 
original  drawings  and  specifications  referred  to 
in  article  I." 

lliere  is  testimony  tending  to  6how  that 
the  drawings  and  specifications  used  in  the 
letting  of  the  contract  were  those  prepared 
for  the  steel  bnUdlng,  and  that  it  was  under- 
stood that  a  reinforced  concrete  frame  was 
to  t>e  substituted  for  the  steel  frame  shown 
In  the  plans.  In  the  specifications,  there  is 
a  clause  Indicating  that  they  were  prepared 
before  the  contract  was  let,  and  with  a  view 
to  reception  of  bids  thereunder.  This  clause 
reads  as  follows: 

"The  drawings  are  detailed  for  hollow  tile  re- 
inforced joist  construction  but  any  contractor  is 
at  liberty  to  also  bid  on  any  standard  system  of 
reinforcing  which  has  been  in  continnous  use 
for  at  least  four  years,  has  completed  buildings 
to  refer  to,  and  is  approved  by  the  architect,  but 
in  case  any  such  system  is  used,  the  contractor 
most  furnish  detail  drawings  covering  all  of  his 
work.  These  drawings  to  be  submitted  with  the 
bids  so  that  the  architects  and  owner  may  be 
fully  aware  of  the  details  of  the  system  and  con- 


struction to  be  employed.  In  any  case,  all  de- 
tails throughout  this  work  must  be  made  ample 
for  loads  indicated  on  the  drawings,  or  stated 
herein,  and  shall  include  cover  for  excavated 
space  under  sidewalk." 

Notwithstanding  the  provision  of  article 
II  of  the  contract,  respecting  the  duty  of 
the  architect  to  furnish  drawings  and  specifi- 
cations necessary  to  detail  and  illustrate  the 
materials  and  labor  required,  the  witnesses 
seem  to  agree  that  It  was  the  duty  of  the 
contractor  to  supply  and  furnish  what  are 
known  as  "shop  drawings;"  and,  besides, 
one  provision  of  the  spedflcations  reads  an 
follows: 

"The  contractor  shall  furnish  the  architect 
with  triplicate  copies  of  all  detail  drawings  of 
iron  and  steel  work,  and  these  drawings  must  be 
approved  by  the  architect  before  any  work  is 
done  at  the  shops.  One  approved  copy  of  the 
drawings  shall  remain  with  the  architect,  one 
shall  be  returned  to  the  contractor,  and  one  shall 
be  given  to  the  inspector.  The  architect's  ap- 
proval of  such  shop  drawings  shall  not  be  held 
to  relieve  the  contractor  from  the  responsibili- 
ty for  any  errors  which  may  be  contained  there- 
in, due  to  variations  fr<Hn  architects'  dt'awings, 
incorrect  dimension,  errors  of  clearance,  or  con- 
nectiona  The  responsibiUty  for  errors  in  shop 
drawings  shall  remain  with  the  contractor." 

Just  when  the  work  under  the  contract 
began  is  not  disclosed  by  the  evidence.  As 
the  contract  with  the  Miller  Supply  Company 
required  the  contractors  to  execute  a  bond 
to  the  owners  for  the  sum  of  $35,000  and  this 
bond  was  never  procured  by  the  partners, 
Berry  and  Iback,  it  is  quite  likely  the  work 
did  not  begin  until  after  the  retirement  of 
Iback.  On  January  22,  1912,  Berry  entered 
into  a  new  contract  with  the  owners,  by 
which  he  took  over  the  work,  and  he  secured 
the  bond  required  by  the  original  contract. 
When  the  work  was  taken  over  by  the  Moore 
Construction  Company,  the  plaintiff  had  com- 
pleted all,  or  the  greater  part,  of  the  excava- 
tion, put  in  all  of  the  footers,  and  done  con- 
siderable work  on  the  walls.  In  addition  to 
this,  he  had  put  up  the  forms  for  the  col- 
umns to  the  first  fioor.  He  estimates  the 
value  of  the  materials  and  labor  put  into 
the  work,  money  exx>ended  in  preparation 
therefor,  and  materials  and  machinery  left 
by  him  on  the  ground  and  used  by  the  Moore 
Construction  Company  at  about  $20,000. 

The  architect  says  in  his  te&tlm<»iy  be 
changed  the  plans  from  steel  to  reinforced 
concrete  in  the  months  of  July  and  August, 
1911,  but  that  he  delivered  floor  plans,  not  a 
complete  set,  but  floor  plans,  to  Iback,  June 
23d,  a  few  days  before  the  date  of  the  contract, 
and  that  on  the  30th  day  of  August,  1911,  be 
delivered  to  the  Iback  Construction  Company 
six  complete  sets  of  the  reinforced  concrete 
drawings.  On  June  6,  1911,  a  date  consider- 
ably prior  to  that  on  which  the  contract  wau 
entered  Into,  Iback  and  Berry  applied  to 
Irvin  &  Wltherow,  of  Pittsburg,  Pa.,  a  firm 
of  engineers  and  agents  or  brokers  in  steel, 
for  a  quotation  of  prices  of  the  amount  of 
steel  required  for  use  In  the  reinforcing  of 
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tbe  concrete  to  be  used  In  the  Huntington 
Masonic  Temple,  and  tbey  were  quoted  a 
price  of  $11,600  for  it.  At  some  time  tbe 
architect  must  hare  been  advised  tbat  the 
contractors  expected  to  get  their  steel 
through  this  firm,  for  be  says  he  furnibbed 
them  a  complete  set  of  the  drawings  and 
specifications  November  23, 1911,  and  another 
March  9,  1912.  He  claims-  also  to  have  sent 
another  to  Irvln  &  Witherow  January  27, 
1912,  and  one  to  Berry  March  1  or  2,  1912. 
The  contractors  expected  to  get  their  shop 
drawings  from  Irvln  and  Witherow  and  have 
them  approved  by  the  architect.  This  firm 
represented,  as  agents,  tbe  Trussed  Concrete 
Steel  Company  of  Detroit,  Mich.,  a  concern 
engaged  in  tbe  furnishing  of  a  certain  kind 
of  steel  for  reinforcement  of  concrete  in 
buildings,  known  as  the  "Kabn  system"  or 
"Kabn  bar,"  and  they  proposed  to  put  in 
tbat  system. 

The  date  on  which  Irvln  &  Witherow  sent 
their  first  set  of  plans  to  Mills  In  left  in  a 
state  of  uncertainty  by  the  evidence.  Irvin 
says  it  was  discovered,  when  tbe  drawings 
were  practically  completed,  that  It  was  nec- 
essary to  have  the  architect's  approval,  that 
they  were  sent  to  him,  and  tbat  after  some 
unsatisfactory  correspondence  concerning 
them,  be  and  Iback  went  to  Columbus  to  see 
the  architect.  He  says  tbey  were  referred 
by  him  to  bis  chief  draftsman,  Mr.  Mair,  and 
he,  giving  them  no  satisfaction,  said  be  would 
not  approve  the  plans  because  tbey  were 
based  upon  the  Eahn  system.  Irvln  says  he 
then  laid  the  whole  matter  before  the  build- 
ing committee  of  tbe  Huntington  Masonic 
Temple  Association.  He  further  says,  and 
it  Is  fully  proven  that  the  association  favored 
tbe  plans.  When  Mills  was  advised  of  this, 
he  insisted  upon  his  release  from  their  em- 
ployment, in  case  they  adopted  the  plans, 
and  urged  that,  in  such  event,  tbey  require 
a  guaranty  from  tbe  Trussed  Concrete  Steel 
Company.  With  bis  letter  be  Inclosed  a  form 
of  guaranty  for  execution  by  tbat  company. 
On  tbe  16th  day  of  October,  1911,  the  board 
of  directors  of  tbe  Masonic  Temple  Associa- 
tion passed  a  resolution  relieving  Mr.  Mills 
from  responsibility  respecting  the  reinforced 
concrete  construction  in  tbe  building,  pro- 
vided the  Trussed  Concrete  Steel  Company 
sbould  guarantee  such  construction  in  writ- 
ing, and  its  sufficiency  to  sustain  the  loads 
prescribed  in  the  specifications  prepared  by 
Mills,  tbat  such  work  should  be  done  in  ac- 
cordance with  the  drawings  of  the  firm  of 
Irvin  •&  Witherow,  to  be  approved  by  the 
concrete  company,  and  that  there  should  be 
no  change  of  the  number  of  the  concrete 
columns  or  the  general  lay-out  of  the  build- 
ing. A  copy  of  this  resolution  and  a  copy 
of  Mills'  letter  were  transmitted  to  the 
Trussed  Concrete  Steei  Company.  That  com- 
pany executed  and  returned  to  tbem  a  guar- 
anty, signed  by  Bf.  Goldenburg,  its  manager 


of  sales,  agreeing  to  design  all  of  tbe  rein- 
forced concrete  required,  in  accordance  with 
the  standards  of  the  American  Society  of 
Civil  Engineers,  and  further  agreeing  tbat 
the  design  would  calculate  to  carry  the  dead 
loads,  together  with  tbe  live  loads  required 
by  tbe  Mills  specifications,  naming  tbem. 
They  declined  to  execute  the  Mills  guaranty, 
because  it  made  them  responsible  for  tbe 
work  of  Installation.  Thereupon  the  Hunting- 
ton Masonic  Temple  Association  rejected  tbe 
guaranty,  and  reinstated,  or  continued,  Mr. 
Mills  in  service.  In  addition  to  tbe  formal 
guaranty  tendered,  tbe  Trussed  Concrete  Steel 
Company  wrote  a  letter  to  tbe  president  of 
the  Huntington  Masonic  Temple  Association, 
assuring  blm  that,  if  he  decided  to  use  tbe 
Kabn  system,  in  accordance  with  the  pro- 
posals made  by  Irvin  &  Witherow,  tbe  com- 
pany would  "make  certain  that  every  de- 
tail pertaining  to  tbe  design  of  the  structural 
features"  could  "be  carefully  studied,  checked 
and  approved."    It  further  said: 

"Our  reputation,  which  is  based  upon  the  sac- 
cess  of  twelve  to  fifteen  thousand  buildinfn,  most 
be  safeguarded  most  carefully.  It  would  be  th« 
height  of  poor  business  to  permit  our  materials 
and  name  to  be  used  in  connection  with  an  in- 
defensible desi^." 

After  the  failure  of  this  effort  to  obtain 
tbe  adoption  of  the  Kabn  system,  as  proposed 
by  Irvln  &  Witherow  without  the  sanction 
of  tbe  arcliitect,  negotiations  between  him 
and  the  Pittsburg  firm  were  renewed.  A 
letter  dated  November  7,  1911,  from  Irvln  4 
Witherow  to  him,  gav«  notice  of  tbe  trans- 
mission of  two  copies  of  thetr  drawings, 
showing  all  details  up  to  and  including  the 
first  floor  and  pavement,  saying  this  was 
done  in  accordance  with  an  understanding 
had  at  Huntington  on  the  preceding  Mon- 
day. On  November  23d,  Mills  wrote  tbem  a 
letter,  saying  be  was  then  sending  them 
blueprints,  and  tbat,  if  tbe  Kabn  system  was 
used,  be  would  require  net  sted  areas  at 
least  equal  to  those  required  In  round  rods 
by  bis  drawings.  On  December  19,  1911. 
they  wrote  another  letter,  giving  notice  of  the 
transmission  of  revised  drawings  of  side- 
walk and  first  floor.     It  says: 

"These  are  entir^y  new  drawings  and  we  hare 
endeavored  to  make  the  steel  in  accordance  with 
areas  shown  on  your  drawings.  In  some  places 
your  drawings  do  not  show  exactly  what  is  re- 
quired, but  we  have  tried  to  place  the  same 
areas  of  steel  in  slabs  and  beams  as  you  require 
in  your  drawings.  If  you  will  kindly  go  over 
this  work  and  make  any  suggestions  you  may 
see  fit,  we  will  be  glad  to  comply  with  the  same 
and  send  you  revised  drawings  at  once." 

To  this  Mills  replied  by  letter  dated  De^ 
cember  21,  1911,  In  which  be  pointed  out  a 
number  of  Instances  in  which  tbe  steel  areas 
given  in  "revised  drawings  Nos.  188-A-l  and 
188-A-2,"  were  not  equal  to  those  prescribed 
by  bim.  He  further  said  they  had  Ignored 
his  arrangement  of  girders  and  beams  Inclfis- 
Ing  tbe  elevators  and  stairs.  Irvln  &  Withe- 
row replied  December  22,  1911,  saying  the 
architect  seemed  to  have  misunderstood  the 


Digitized  by  VjUU*^lt^ 


W.Va.) 


BKBRT  ▼.  HUNTINGTON  MASONIC  TEMPLE  ASS'N 


359 


situation.  Then  they  explained  that  they 
could  have  had  no  motive  or  object  In  not  fur- 
nishing aU  the  steel  he  wanted,  as  It  made  no 
difference  to  them  how  much  material  was 
to  be  furnished,  since  the  cost  of  any  mate- 
rial, above  their  drawings,  would  have  to  be 
paid  for  by  the  contractor.  They  reminded 
him  that  they  had  said  that,  In  some  places, 
his  drawings  did  not  show  exactly  what  was 
required,  and  assuiied  him  they  had  tried!  to 
follow  hla  steel  areas,  and  that  they  had  re- 
qnested  him  to  go  over  the  work  and  make 
any  suggestions  he  saw  fit,  and  they  would 
then  be  glad  to  comply  with  the  same  and 
send  him  revised  drawings  at  once.  They 
further  said: 

"Your  letter  does  not  give  sufficient  informa- 
tion as  to  what  you  wish  to  make  any  further 
move  in  the  matter  and  the  contractos  is  very 
anxious  to  have  the  steel.  Consequently  if  you 
will  kindly  follow  our  suggestion  as  above  and 
mark  on  the  print  we  sent  you  just  what  will  be 
satisfactory  to  yon,  we  will  then  revise  our 
drawings  and  ship  the  material  accordingly.  Al- 
so if  there  is  any  beams  that  do  not  moet  with 
your  pleasure,  kindly  mark  on  our  prints  where 
you  wish  those  beams  located,  how  ,vou  wish 
them  supported  and  what  steel  you  wish  in 
them." 

Mills  replied  December  26,  1911,  saying  he 
thought  Ms  drawings,  then  in  the  possession  of 
Irvln  &  Witherow,  were  sufficient  to  give  all 
Information  as  to  areas  of  steel  and  how  the 
material  was  to  be  placed,  and  then  pointed 
ont,  by  way  of  illustration,  instances  in  which, 
he  said,  his  drawings  would  give  all  neces- 
sary information.  They  replied,  Deceml)er 
2J>.  1911,  saying: 

"We  have  your  favor  of  the  26th  regarding 
reinforcement  and  would  say  that  this  discus- 
sion could  be  kept  up  indefinitely.  We  cannot 
see  why  you  cannot  mark  your  requirements  on 
our  blueprints  and  thus  settle  the  matter  defi- 
nitely and  entirely.  Hoping  that  you  will  fol- 
low this  suggestion  and  mark  your  require- 
ments on  the  prints  and  return  the  same  to  us, 
we  are  sincerely  yours." 

On  March  9,  1912,  they  wrote  him  again, 
saying  they  were  sending  under  separate  cov- 
er, two.  blueprints  of  their  drawing  No.  188 
-A-2,  being  first  floor  plan  of  the  building, 
and  showing  reinforcing  steel.  They  said 
they  had  made  the  sectional  area  of  steel  as 
nearly  as  possible,  from  the  information  at 
hand,  in  accordance  with  his  wishes.  They 
asked  him  again  to  mark  on  one  of  the  blae^ 
prints  what  would  be  satisfactory  to  him 
and  return  it  to  them,  if  it  did  not  agree 
with  his  interpretation,  and  promised  to 
change  it  to  meet  his  notes.  This  is  the  last 
correspondence  between  the  parties,  found  in 
the  record.  Both  Irvln  and  Witherow  swear 
that,  after  having  failed  to  get  Mills  to  accept 
their  drawings  founded  upon  the  Kabn  sys- 
tem, they  caused  another  set  of  plans  or 
drawings  to  be  made  in  which  round  bars 
were  prescribed,  instead  of  the  Kahn  bar,  in 
the  hope  that  he  might  approve  those  draw- 
ings, and  they  say  they  made  the  steel  areas 
in  round  Imrs  fully  equal  to  what  he  required 
In  his  drawings.    These  drawings  were  de- 


livered about  May  1, 1912,  after  the  architect 
had  advised  removal  of  the  contractor,  but 
before  he  had  been  actually  removed.  A  few 
days  after  the  architect  had  written  his  cer- 
tificate, reciting  default  on  the  part  of  the 
contractor.  Berry  went  to  his  office  in  Colum- 
bus, Ohio,  and  requested  him  to  make  him 
a  set  of  plans  that  would  be  satisfactory, 
offering  to  pay  for  them,  but  he  claimed  to  be 
too  busy  at  that  time.  The  witness  says 
Mills  then  asked  him  if  he  had  not  received 
a  letter  stating  that  he  bad  certified  his  de- 
fault, and  that  he  (witness)  replied  by  asking 
him  why  he  had  done  that,  whereupon  he  ex- 
plained that  the  witness  did  not  have  the  prop- 
er machinery  and  superintendent,  and  that  he 
thought  it  was  useless  for  him  to  try  to  put 
up  the  building,  and  also  charged  him  with 
failure  to  procure  the  plans  required.  The 
witness  also  says  he  went  to  Marietta,  Ohio, 
at  about  the  same  time,  to  see  Mills,  who 
was  there  on  business  and  that  Mills  avoided 
him  and  refused  to  see  him. 

Mills  denies  the  delivery  to  him  of  any 
complete  set  of  drawings.    He  says: 

"They  never  sent  me  anything  that  I  would 
call  a  set  of  drawings  at  alL  •  *  •  Well  at 
different  times  they  sent  me  partial  sets  repre- 
senting certain  portions  of  the  buUding  only." 

He  then  criticizes  and  analyzes  two  of  the 
sheets,  one  of  which  he  received  from  Iback 
at  about  the  date  of  the  contract.  He  disap- 
proved it  because  it  provided  for  square  or 
rectangular,  instead  of  the  six-sided,  toob- 
Ings  contemplated  by  bis  original  drawings. 
He  admits  these  footings  were  subsequently 
changed,  but  he  still  objected  to  them,  be- 
cause they  contemplated  a  footing  composed 
of  two  blocks,  a  large  one  at  the  bottom  and 
a  smaller  one  at  the  top.  He  admits  the 
footers  actually  put  in  the  building  were 
made  in  accordance  with  his  design,  and 
there  is  evidence  tendiiig  to  show  the  revised 
plans  of  Irvln  &  Witherow,  criticized  by 
him  in  his  testimony,  were  made  after  the 
footings  were  put  in.  The  plan  itself  bears 
an  indorsement  to  that  effect  and  disclaims 
responsibility  as  to  them.  Another  criticism 
made  in  his  testimony  Is  that  one  of  the 
sheets  seems  to  have  wholly  ignored  his 
location  of  colimins,  as  shown  in  his  draw- 
ings, and  to  have  provided  for  the  extension 
of  columns  from  the  basement  so  as  to  make 
them  come  up  into  rooms  above,  and  so  that 
one  of  them  would  obstruct  a  show  window. 
Another  objection  stated  in  the  testimony 
was  that  he  had  received  drawings  only  up 
to  the  second  floor  level,  and  that  he  was 
unable  to  approve  them,  because  the  weight 
and  thickness  of  floor  plans  for  the  stories 
above  had  a  very  Imiwrtant  bearing  upon 
the  requirements  as  to  sizes  and  strength 
below.  In  a  letter  to  the  owners,  dated  No- 
vember 9,  1911,  Mills  says  the  wrong  loca- 
tion of  columns,  discovered  in  former  draw- 
ings, had  been  corrected,  but  that  the  rest 
of  the  work  was  substantially  as  it  had  been 
all  along.    He  then  said  he  simply  could  pot 
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conadentloudy^  approve  the  layout  of  Irrin 
ft  Wltherow  for  the  building.  He  did  not 
regard  It  as  capable  of  safely  carrying  the 
loads  spedfled.  He  also  notified  them  that, 
if  they  drew  a  new  contract,  allowing  the 
use  of  the  layout  of  the  Trussed  Concrete 
Steel  Company,  he  would  Insist  upon  the 
signing  of  his  own  release  preylonsly  sent 
them.  A  vopy  of  this  letter  was  transmitted 
to  Irrln  ft  Wltherow,  and.  then  he  said  he 
would  be  glad  to  supply  them  with  all  the 
data  they  might  need,  if  the  owners  decided 
to  proceed  with  their  materials.  Nowhere 
in  the  correspondence  is  there  any  obJectltMi 
to  the  plans  furnished  by  Irvin  ft  Wltherow, 
on  the  ground  of  incompleteness,  ^ough 
he  says  that  was  one  of  the  grounds  of  re- 
jection, he  does  not  say  he  so  notified  them, 
or  gave  them  that  as  one  of  his  reasons  for 
rejection.  Irvln  says  numerous  revisions  of 
plans  were  made,  in  the  effort  to  satisfy  the 
architect.  Both  Irvln  and  Wltherow  swear 
complete  plans  were  sent  him.  One  of  the 
revisions  for  the  first  floor,  dated  March  9, 
1912,  is  based  on  the  Kahn  system  and  bears 
an  Indorsement  saying  i 

"This  drawing  made  to  conform  to  the  de- 
'slgn  of  W.  T.  Mills,  Arct.  all  beams,  sizes  and 
steel  areas,  slab  depths  &e  are  as  designed  by 
Arct" 

Neither  in  Mr.  Mills'  correspondence  nor 
In  his  testimony  is  there  found  any  expres- 
sion of  approval  or  disapproval  of  this  de- 
sign. Another  and  last  set  of  drawings  sub- 
mitted by  Irvin  ft  Wltherow,  about  May  1, 
1912,  ig  based  upon  round  steel  Instead  of 
the  Kahn  system,  and  both  Irvln  and  Wlth- 
erow testify  that  the  areas  used  are  equal 
in  all  respects  to  those  required  by  Mr. 
Mills  in  his  spedflcatlons  and  drawings,  and 
that  they  do  not  deviate  in  any  respects 
from  any  clear  requirements  of  said  draw- 
ings. Mr.  Mills  never  made  any  objections 
to  them,  nor  does  he  say  anything  against 
them  in  his  testimony,  except  that  they  are 
Incomplete.  Wltherow  says  they  covered  the 
whole  skeleton  of  the  building.  Irvln  says 
no  snCh  objection  was  ever  made,  and  that, 
on  the  contrary,  Mills  bad  told  him  he  did 
not  see  why  his  draftsman  could  not  approve 
the  footings  and  first  floor  construction.  None 
of  Mills'  letters  show  any  such  objection,  and 
some  of  them  relate  to  partial  drawings. 
A  set  of  drawings  put  in  evidence,  as  and 
for  those  last  furnished,  cover  all  floors  and 
the  roof.  They  were  proposed  after  the  ar- 
chitect had  certified  Berry's  default,  but 
before  he  was  removed. 

As  well  may  be  supposed,  in  view  of  the 
cost,  the  quantity  of  steel  to  be  used  was  a 
matter  of  Importance.  The  Trussed  Con- 
crete Steel  Company  had  quoted  Berry  a 
price  of  $11,500  for  the  amount  required  by 
their  design.  They  proposed  to  furnish  him 
the  steel  required  by  the  last  plans  sub- 
mitted to  them,  which  they  say  carried  the 
quantity  indicated  by  the  architect's  draw- 
ings, for  $12,600.     Iback  made  the  follow- 


ing statement  to  Mills  la  a  letter  dated 
August  13,  1911: 

"If  the  ertra  steel  required  according  to 
Mair's  figuring  on  footings,  14  to  24  is  any  cri- 
terion to  go  by,  I  am  about  $S,000.00  short  in  my 
estimate.  I  have  bnllt  36  buildings  ot  reinforc- 
ed concrete  24  ot  them  had  the  Kahn  bar  and 
designed  by  Kahn  engineers.  I  have  always 
found  them  accurate  and  capable  and  as  a  rule 
furnishing  more  sted  than  was  actually  neces- 
sary." 

On  some  date  not  definitely  shown,  en- 
gineers and  contractors  preferring  a  system 
patented  by  the  Pittsburg  Steel  Products 
Company,  were  called  in,  diaries  I*  Petit, 
by  Berry,  and  O.  O.  Oilbert,  by  the  Masonic 
Temple  Association.  The  former  made  an 
estimate  for  Berry,  on  the  basis  of  the  system 
Just  mentioned.  The  latter  examined  the 
plans  of  Mills  and  the  woric  done  under  them 
and  made  a  written  report  to  the  association, 
which  has  not  been  produced  and  the  exact 
terms  of  which  are  not  Icnown.  Both  of  these 
men  found  fault  with  Mills'  plansy  Tbey 
say  they  were  deficient  in  strength  and  ex- 
travagant In  cost  The  footings  put  in  ac- 
cording to  them  were  condemned,  and  the 
Moore  Construction  Company  altered  them 
at  a  cost  of  over  $800.  Such  drawings  as 
may  have  been  prepared  by  Petit,  or  such 
proposltlm  as  may  have  been  made  on  the 
basis  of  his  recommendation,  were  either 
not  present  to  Mills,  or  were  rejected  by 
him.  The  plans  and  drawings  imder  which 
the  building  was  put  up  by  the  Moore  Con- 
struction Company  were  prepared  by  the 
Pittsburg  Steel  Products  Company,  under  the 
direction  of  Gilbert,  and  approved  by  Mills. 
Both  Petit  and  Gilbert  seem  to  have  come  up- 
on the  ground  some  time  In  April,  1912.  In 
a  letter  dated  May  3,  1912,  the  Pittsburg 
Steel  Products  Company  quoted  Berry  a  price 
of  $9,036  for  certain  portions  of  the  steel  re- 
quired, which  did  not  Include  the  footings, 
columns,  sidewalk  slabs,  foundation  walls,  the 
suspended  celling  on  the  seventh  floor,  the 
structural  steel  required  for  the  sp&a.  roof 
trusses,  the  six  columns  8um)ortlng  them,  nor 
any  angles  required  for  supporting  the  ex- 
terior walls.  The  steel  put  Into  the  footings 
and  basement  walls  had  already  been  pur- 
chased by  Berry  from  the  Trussed  Concrete 
Steel  Company,  or  Irvin  &  Wltherow.  What 
the  balance  of  the  steel  excluded  from  the 
Pittsburg  Steel  Products  Company's  quota- 
tion would  have  cost  does  not  appear. 

Mills  says  that  on  May  6,  1912,  he  salTered 
a  nervous  breakdown  which  afCected  his 
eyes,  and  in  consequence  thereof  he  employed 
Gilbert,  in  association  with  him,  to  finish  the 
Job.  He  paid  Gilbert  for  the  Shop  drawings 
made,  under  his  supervision,  by  the  Pitta- 
burg  Steel  Products  Company. 

Admitting  a  preference  for  the  Pittsburg 
Steel  Products  Company  system,  Gilbert  says 
the  Kahn  system  is  established  and  widely 
used.  Petit  says  no  system  can  be  regarded 
as  standard,  but  that  the  Kahn  system  is 
well  established  and  very  generally  used. 
Neither  in  his  testimony  nor  correqtondence^ 
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does  Mills  condentn  the  Kalm  syBtem.  Irvtn 
&  Witherow  say  it  is  in  gaieral  use,  not  only 
tn  the  United  States,  bat  also  in  Slnrope»  and 
that  10,000  to  12,000  bnildings  have  oeen 
pnt  np  under  it.  It  was  used  in  some  build- 
(ngB  erected  in  Charleston  and  Huntington, 
W.  Va.,  before  the  Masonic  Temple  was 
ballt.  It  had  been  in  use  for  at  least  ten 
yeara  That  the  Pittsburg  Steel  Products 
Company  had  been  in  use  only  about  two 
years,  at  the  date  of  its  adoption  by  Mr. 
MUls,  and  that  company  has  since  gone  out  of 
tbe  line  of  business  in  which  it  was  used. 

At  the  conclusion  of  the  evidence,  the 
court  gave  two  instructions  at  tbe  instance  of 
tbe  plaintiff,  one  of  which  told  the  Jury  be 
was  Nititled  to  recover  if,  without  fault  on 
bis  part,  he  was  prevented  from  carrying  out 
hlfi  contract  with  the  defendant  by  the  ar- 
bitrary or  capricious  acts  of  tbe  defendant 
or  bis  architect  Tbe  other  advised  them 
that  tbe  law  excused  him  from  further  per- 
formance of  the  contract  if  they  should  And 
from  the  evidence  that  he  had  submitted  to 
tbe  architect  a  complete  schedule  of  the 
sizes  and  character  of  construction  of  all 
columns,  girders,  and  slabs,  together  with  all 
construction  details  of  the  same,  made  by 
competent  engineers,  in  all  reepects  suitable 
for  tbe  purpose  intended,  and  within  tbe 
requirements  and  8i)eclflcatl(Mis  ofFered  (n 
evidence  in  the  case,  and  that  the  defendant's 
architect  arbitrarily  or  capriciously  refused 
to  approve  the  same,  in  consequence  where- 
of be  was  rendered  Incapable  of  performance 
of  his  contract  Oblectlons  to  these  having 
been  overruled,  the  defendant  excepted. 

Of  tbe  six  instructions  requested  by  the  de- 
fendant, the  court  gave  five.  The  first  told 
tbe  jary  tbe  burden  was  on  tbe  plaintiff  to 
sustain  each  and  every  Item  of  bis  bill  of 
partlcnlars,  and  that  it  should  disallow  any 
item  not  fully  proved  and  established.  Tbe 
second  advised  them  that  he  was  not  entitled 
to  recover  if  they  should  find  from  tbe  evi- 
dence that  at  any  time  prior  to  the  15th  day 
of  June,  1912,  he  became,  through  Inability 
or  otherwise,  unable  to  perform  his  contract, 
and  the  Masonic  Temple  Association  gave 
tbe  surety  in  the  bond  notice  to  that  effect, 
and  tbe  surety,  pursuant  to  the  notice,  sublet 
tbe  contract  to  the  Moore  Construction  Com- 
pany, unless  they  should  find  that  company 
ccnnpleted  the  buildiqg  for  an  amount  less 
than  the  price  stipulated  in  the  contract 
Tbe  third  told  them  they  should  allow  the  de- 
fendant credit  for  a  Judgment  recovered 
against  tbe  plaintiff  by  a  certadn  bank  and 
assigned  to  tbe  defendant,  and  also  for  rent 
lost  by  delay  in  the  construction  of  the  build- 
ing, if  they  should  find  the  latter  was  en- 
titled to  recover.  The  fourth  told  them  tbe 
arcliitect  had  the  sole  direction  of  the  work 
done  under  tbe  contract  and  alone  bad  the 
power  to  construe  and  give  the  meaning  of 
the  drawings  and  specifications  u^der  wbdeb 
tbe  building  was  to  be  constructed,  and  that 
Us  decision,  under  tbe  terms  of  said  con- 


tract, was  final  and  binding  upon  all  the  par- 
ties thereto,  and  that  any  deviation  therefrom 
by  either  party,  without  his  consent  was 
such  violation  of  the  contract  as  would  for- 
bid farther  construction  of  tbe  bnildii«  there- 
nnder.  The  import  of  the  fifth  was  that, 
if  delays  were  caused  by  failure  of  tbe 
contractor  to  famish  shop  plans,  or  by  tbs 
nonapproval  of  such  plans  by  tbe  architect, 
they  were  delays  of  the  contractor,  and,  if 
they  occasioned  lack  of  diligent  and  prompt 
prosecution  of  tbe  work,  the  owners  had 
right  on  tbe  certificate  of  tbe  architect,  to 
call  upon  the  surety  in  tbe  bond  to  relet  tbe 
contract,  and  there  coold  be  no  recovery  In 
such  case  unless  the  work  was  completed  for 
less  than  the  contract  price.  Tbe  stxtb,  re- 
fused, specified  nine  items  of  tbe  bill  of  par- 
ticulars, and.  If  given,  would  have  directed 
disallowance  of  aU  of  them. 

[1,2]  Though  no  instruction  requested  by 
tbe  defendant  was  predicated  upon  tbe  theory 
of  conclusiveness  of  the  ardiitecf  s  certificate, 
on  the  question  of  failure  of  performance  or 
delay  on  the  part  of  the  contractor,  this 
proposition  constitutes  one  of  the  grounds 
of  argument  in  the  brief,  against  the  propri- 
ety of  tbe  court's  action  in  the  giving  of  the 
plaintiff's  instructions,  and  in  8Uiq;>ort  of  the 
contention  that  the  verdict  is  contrary  to  the 
law.  Article  V  of  the  contract  under  which 
the  certificate  was  made,  does  not,  in  express 
terms,  nor  by  implication,  make  the  certificate 
conclusive  of  that  question.  Its  terms  make 
two  facts  conditions  precedent  to  the  right  of 
the  owner  either  to  provide  labor  and  ma- 
terials, in  default  of  provision  thereof  by  tbe 
contractor,  and  deduct  the  cost  from  money 
due  or  to  become  due  the  latter,  or  to  enter 
upon  the  premises  and  take  possession  of  all 
materials,  tools,  and  appliances  tliereon,  and 
employ  other  persons  to  finish  the  work. 
One  of  these  Is  failure  on  tbe  part  of  tbe  con- 
tractor, and  the  other  certification  of  the  fact 
by  the  architect  It  says  the  owners  shall 
have  these  rights,  if  the  contractor  refuses 
or  neglects  to  supply  sufflcient  workmen  or 
materials,  or  fails  in  any  respect  to  prosecute 
the  work  with  proper  diligence,  or  falls  to 
perform  any  of  the  agreements  contained  in 
tbe  ccmtract  and  such  refusal,  neglect  or  fail- 
ure is  certified  by  the  architect.  There  must 
be  refusal,  neglect,  or  failure,  and  no  right 
Is  conferred  upon  the  architect  to  certify 
them  unless  they  exist.  This  provision  does 
not  say  the  owner  shall  have  such  right,  on  a 
mere  certification  of  the  architect  that  there 
has  been  refusal,  neglect,  or  failure,  nor  that 
his  certificate  shall  conclusively  establish  the 
fact  against  tbe  contractor.  It  does  not  say 
he  shall  be  the  arbiter,  or  umpire,  as  to  that 
question.  The  last  sentence  of  the  clause 
makes  his  certificate  as  to  the  expense  in- 
curred by  the  owner  in  the  provision  of  ma- 
terials or  ccHupletion  of  tbe  work  and  dam- 
ages Incurred  through  the  default  condusive, 
but  its  terms  are  not  broad  enough  to  include 
the  certificate  of  refusal,  dday,  or  failure  on 
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the  part  of  the  contractor.  It  says  tbe  ex- 
pense and  dai;aages  shall  be  audited  and 
certified  by  him,  and  makes  his  "certificate 
thereor'  conclusive  and  binding.  It  ends 
with  expenses  and  damages.  That  portion 
of  the  clause  which  says  the  owner  may 
terminate  tbe  employment,  if  the  architect 
shall  certify  that  such  refusal,  neglect, .  or 
failure  is  sufficient  for  such  action,  seems  to 
make  the  architect's  opinion  as  to  the  gravity 
or  extent  of  the  default  controlling,  but  it  as- 
sumes the  existence  of  the  default  It  is 
subsidiary,  and  follows  a  provision  making 
the  existence  of  default  a  condition  preced- 
ent, without  reference  thereof  to  the  archi- 
tect's opinion,  and  is  limited  by  its  terms  to 
the  question  of  character,  extent,  or  gravity. 
The  two  things  are  totally  and  radically  dif- 
ferent, one  being  tbe  basis  of  the  owner's 
right  to  interfere  at  all  and  the  other  the 
character  of  the  interference.  The  former  Is 
fundamental,  basic,  and  determinative  of 
right,  and  the  latter  merely  incidental  and 
operative  in  the  execution  of  the  right  It 
refers  to  the  former  as  having  previously  oc- 
curred, saying  "such  refusal,  neglect  or 
faUure." 

In  Engineering  &  Construction  Co.  v.  But- 
ler, 165  Cal.  497,  133  Pac.  280,  Ann.  Cas. 
1016C,  44,  the  court  seems  to  have  held  an 
architect's  certificate,  made  under  a  clause 
like  the  one  here  involved,  to  be  conclusive 
upon  the  contractor,  but,  inasmuch  as  no  suffi- 
cient certificate  had  been  made,  tbe  holding 
is  a  mere  obiter  dictum,  and,  besides,  it  is 
based  upon  no  authority  directly  applicable 
to  tbe  question.  In  a  case  note  to  Improve- 
ment Co.  V.  Marysrille,  23  L.  R.  A  (N.  S.) 
317,  tbe  annotator,  reviewing  a  large  number 
of  cases,  says  an  engineer's  certificate  of  ap- 
proval of  work  done  for  a  city  is  not  conclu- 
sive against  the  city  unless  the  contract 
plainly  provides  that  it  shall  have  this  ef- 
fect Analyzing  the  effect  of  such  a  certifi- 
cate, as  to  the  contractor,  he  says: 

"But,  where  there  is  no  provision  that  the  de- 
cision shall  be  final,  it  does  not  have  this  effect" 

As  several  of  the  cases  there  cited  dis- 
tinctly show,  a  provision  in  a  contract,  mak- 
ing an  architect  or  an  engineer  the  arbiter 
between  the  parties,  is  strictly  construed, 
and  the  power  conferred  thereby  limited  to 
the  particular  matters  brought  within  its 
terms.  This  clause  of  the  standard  building 
contract  falls  under  the  rule  of  strict  con- 
struction. When  there  Is  default  It  is  the 
duty  of  the  architect  to  determine  which  of 
the  two  certificates  contemplated  Is  called 
for,  and,  on  this  subject  the  court  said,  in 
Valente  v.  Weinberg,  80  Conn.  134,  137,  67 
AU.  369,  370  (13  L.  B.  A.  [N.  S.]  448) : 

"Of  this  the  architects  were  to  be  the  judges, 
and  to  justify  the  defendant  in  taking  edther 
proceeding,  and  espedally  the  harsh  one  of  ter- 
minating tie  plaintiff's  employment,  taking  his 
tools  and  materials  and  turning  the  completion 
of  the  contract  over  to  a  third  party  beyond  the 
plaintiff's  control,  but  at  his  expense,  the  pro- 
visions of  article  5,  strictly  construed,  should 


be  strictly  pursued.  Wilson  v.  Borden,  6S  N. 
J.  Law,  627,  629,  54  Atl.  813 ;  Cham  plain  Const 
Co.  V.  O'Brien  (C.  C.)  104  Fed.  930,  933;  Spen- 
cer t.  Duplan  Silk  Co.  (O.  C.)  112  Fed.  638, 
641." 

A  clause  in  a  paving  contract  required  the 
work  to  be  done  to  the  satisfaction  and  ap- 
proval of  an  engineer  or  superintendent  and 
provided  for  payments  on  the  engineer's  cer- 
tificates. A  plea  to  a  declaration  on  tbe  con- 
tract, alleging  breaches  thereof  and  resultant 
damages,  averred  that  the  work  bad  been 
completed  to  the  satisfaction  and  approval  of 
the  engineer  and  superintendent  and  had 
been  approved  by  both  of  tbem,  but  it  was 
held  bad,  the  court  saying,  among  other 
things : 

'The  contract  does  not  make  the  certificate  of 
tbe  engineer  or  general  superintendent  conclu- 
sive upon  the  question  of  the  fulfillment  of  the 
contract  according  to  its  terms."  Newark  v. 
Asphalt  Co.,  68  N.  J.  Law,  458,  53  AU.  294. 

It  did  not  say  the  certificate  should  be  con- 
clusive. A  like  holding  is  found  in  Sterling 
V.  Ilurd,  44  Colo.  436,  98  Pac.  174.  These  are 
instances  of  strict  construction  against  the 
contractor  and  of  tbe  requirement  of  words 
in  tbe  contract  expressly  making  tbe  certifi- 
cate conclusive.  There  is  no  reason  why  the 
rule  should  not  apply  In  bis  favor.  An  ex- 
cavation contract  provided  for  payments  on 
estimates  by  an  engineer  and  full  payment 
on  his  final  estimate,  but  did  not  say  bis  es- 
timate should  be  conclusive,  and  it  was  held 
not  to  be  so.  Sherman  v.  City  of  New  York, 
1  N.  Y.  316.  To  the  same  effect,  see  West 
Chicago  Park  v.  ScbilUnger,  117  lU.  App. 
525.  When  the  contract  does  make  the  cer- 
tificate conclusive,  the  decision  of  the  ardil- 
tect  does  not  extend  beyond  the  matters  to 
which  It  is  made  expressly  applicable.  King 
Iron  Bridge  Co.  v.  St  Louis  (C.  C.)  43  Fed. 
768, 10  L.  R.  A.  826;  Salt  Lake  City  v.  Smith, 
104  Fed.  457,  43  C.  A.  A  637;  Drhew  v.  Al- 
toona,  121  Pa.  401, 15  Atl.  636 ;  Burke  v.  New 
York,  7  App.  Div.  128,  40  N.  Y.  Supp.  81.  No 
fault  18  found  with  the  legal  proposition, 
stated  in  tbe  brief  filed  by  the  plaintiir  in  er- 
ror, that  it  is  competent  for  the  parties  to  a 
contract  to  provide  for  rescission  thereof. 
The  authorities  cited  for  it  fully  sustain  It 
but  none  of  them  go  to  the  extent  claimed 
here.  In  Maloney  v.  Malcolm,  31  Mo.  45,  the 
default  was  admitted,  and  the  defense  was 
predicated  upon  the  lack  of  a  formal  declara- 
tion of  forfeiture,  which  the  court  very  prop- 
erly held  unnecessary.  In  Henderson  Bridge 
Co.  Y.  O'Connor  Sc  McCulloch,  88  Ky.  303,  11 
S.  W.  18,  957,  the  contract  provided  for  an- 
nulment by  the  bridge  company  if  tbe  con- 
tractors should  fall  to  comply  with  and  per- 
form all  of  the  terms  of  tbe  contract,  or  in 
case  it  should  "appear  to  the  engineer"  that 
the  work  did  not  progress  with  sufficient 
speed  or  In  a  proper  nlanner.  From  the  use 
of  the  words  "appear  to  tbe  engineer,"  the 
court  construed  the  contract  as  one  making 
the  right  of  annulment  depend  merely  upon 
the  opinion  ot  the  engineer.     No  such  Ian- 
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guage  is  found  in  this  contract  In  Cuman 
v.  RaUroad  Co.,  138  N.  T.  480,  34  N.  E.  201, 
the  contract  gave  the  owner  absolute  right 
and  power  to  suspend  the  work  for  any  rea- 
son. In  Faunce  t.  Burke  &  Gonder,  16  Pa. 
469,  55  Am.  Dec.  619,  the  contract  was  like  the 
one  under  consideration  in  the  Kentucky  case 
above  mentioned,  and  the  court  said  the  ef- 
fect of  the  terms  used  was  to  make  tJbe  opin- 
ion of  the  engineer  conclusive  as  to  the  prog- 
ress. In  Warren-Sharf  Asphalt  Paving  Co. 
V.  Laclede  Const.  Co.,  Ill  Fed.  695,  49  C.  O. 
A.  552,  the  contract  gave  the  employer  abso- 
lute right  to  discontinue  and  suspend  the 
work  at  any  time.  In  Mitchell  v.  Dougherty 
(C.  C.)  86  Fed.  859,  the  contract  made  the  ar- 
chitects and  engineers  final  arbiters  in  all 
disputes  relative  to  and  touching  the  con- 
tract, and  both  parties  waived  any  right  of 
action,  suit,  or  other  remedy  in  law  or  other- 
wise. 

The  purpose  of  the  clause  under  considera- 
tion is  Tery  plain  and  simple.  In  the  ab- 
sence of  such  a  provision,  the  owner  could 
not  furnish  materials  and  employ  labor  by 
way  of  facUitatlon  of  the  progress  of  the 
work,  and  deduct  the  cost  thereof  from  the 
contract  price.  Nor  could  he  take  possession 
of  the  work,  In  case  of  delay,  and  appropriate 
the  contractor's  machinery  and  materials. 
It  is  not  necessary  to  say  Just  .what  remedies 
be  would  have.  It  suffices  to  say  he  could  not 
do  these  things.  The  purpose  of  this  provi- 
sion of  the  contract  is  to  enable  him  to  do 
them,  in  case  of  default,  and  the  provision 
for  the  architect's  certificate  is  a  measure  of 
protection  to  the  contractor.  Default  alone, 
by  the  terms  of  the  contract,  does  not  au- 
thorize the  owner  to  supply  labor  and  materi- 
als or  take  over  the  work  and  the  contractor's 
machinery  and  materials.  He  must  have  the 
certificate  In  addition  to  the  default  Thus 
interpreted,  the  provision  performs  an  im- 
portant function.  To  give  it  efTect,  it  is  not 
necessary  to  go  beyond  its  terms  and  say  it 
makes  the  architect's  certificate  evidence  of 
the  default.  The  parties  might  have  so  pro- 
vided, but  they  did  not 

Omission  of  the  element  of  fraud  or  bad 
faith  on  the  part  of  the  architect,  in  the 
hypothetical  recitals  of  facts,  found  in  the 
instructions  given  for  the  plaintUT,  is  another 
ground  of  complaint  All  authorities  agree 
that  an  architect's  honest  Judgment,  when 
made  conclusive  by  the  terms  of  the  contract 
cannot  be  set  aside  or  overthrovni.  Some- 
times his  finding  is  said  to  be  conclusive,  in 
the  absence  of  fraud  or  bad  faith,  but  the 
courts  generally  add  other  elements,  such  as 
failure  to  ezerdse  an  honest  Judgment  and 
capridousness  and  arbitrariness.  Failure  to 
exercise  an  honest  Judgment  is  recognized  in 
the  following  cases:  Kihlberg  v.  United 
States,  97  U.  S.  398,  24  L.  Kd.  1106;  Sweeney 
V.  United  States,  109  U.  S.  618,  3  Sup.  Ct  344, 
27  L.  Ed.  1053 ;  Construction  Co.  v.  Granite 
Co.,  90  Miss.  16,  43  South.  300.    This  expres- 


sion probably  means  fraud  or  bad  faith,  and 
may  be  so  defined  in  the  decisions  in  which  it 
is  found.  In  Ripley  v.  United  States,  223 
U.  S.  695,  82  Sup.  Ct  352,  56  L.  Ed.  614,  a 
different  statement  of  the  rule  is  found,  and 
it  plainly  goes  beyond  this  definition,  saying: 
"But  the  very  extent  of  the  power  and  the  con- 
clusive character  of  his  decision  raised  a  corre- 
sponding duty  that  the  agent's  judgment  should 
be  exercised — ^not  capriciously  or  fraudulently, 
but  reasonably  and  with  due  regard  to  the  rights 
of  both  the  contracting  parties." 

Dishonest,  fraudulent,  or  merely  arbitrary 
action  is  declared  to  be  sufficient  in  Wendt  v. 
Vogel,  87  Wis.  462.  58  N.  W.  764.  Lack  of  a 
certificate  of  completion  of  work  does  not  pre- 
clude right  of  recovery,  if  it  is  shown  to  have 
been  unreasonably  withheld  by  the  architect 
Bush  ▼.  Jones,  144  Fed.  942,  75  C.  C.  A.  682, 
6  L.  R.  A.  (N.  S.)  774;  Mlchaelis  v.  Wolf,  136 
111.  68,  26  N.  B.  384;  FlinUc  Stone  Co.  v. 
New  York,  160  N.  Y.  72,  64  N.  B.  661 ;  Happel 
V.  Marasco  Co.,  37  Misc.  Rep.  814,  75  N.  Y. 
Supp.  461;  Schmidt  v.  North  Yakima,  12 
Wash.  121,  40  Pac.  790.  Recovery  was  refus- 
ed in  Ashley  v.  Henahan,  56  Ohio  St.  559,  47 
N.  E.  673,  for  lack  of  a  certificate,  but  Min- 
shall,  J.,  said: 

"Had  the  plaintiff  shown  that  he  made  appli- 
cation to  the  architect  for  the  requisite  certifi- 
cate, and  that  he  had  obstinately  and  unreason- 
ably refused  to  certify,  he  might  then  have  estab- 
lished his  case  by  other  evidence." 

These  and  many  other  decisions  prcqpound 
the  doctrine  that  full  performance  of  duty 
on  the  part  of  the  contractor,  and  arbitrary, 
capricious  or  palpably  unreasonable  refusal 
on  the  part  of  the  architect  to  accept  it  are 
facts  sufficient  to  Justify  a  Jury  in  setting 
aside,  overthrowing,  or  ignoring  the  archi- 
tect's decision.  He  is  selected  as  an  arbiter 
because  of  his  supposed  ability,  skill,  and 
fairness,  and  it  is  his  duty  faithfully  to  ap- 
ply and  use  these  superior  qualities  in  the  de- 
termination of  questions  arising  between  the 
parties.  To  permit  him  to  lay  them  aside 
and  conform  his  actions  to  his  mere  whims 
and  caprice  and  exclude  reason  and  sound 
Judgment  from  his  procedure  and  findings 
would  defeat  the  very  purpose  of  his  selec- 
tion. As  suggested  by  the  federal  Supreme 
Court  the  extent  of  his  power  necessitates 
requirement  of  care  and  due  regard  for  the 
rights  of  the  parties  in  the  exercise  thereof. 
Inhere  is  no  appeal  from  his  decision  properly 
rendered  in  a  matter  within  his  powers. 

Any  clear  and  palpable  failure  of  duty  on 
the  part  of  an  architect  respecting  a  matter 
submitted  to  him  for  decision,  will  invalidate 
his  certificate  or  finding.  In  Parr  v.  Howell, 
74  W.  Va.  413,  82  S.  E.  126,  a  certificate  of 
expense,  made  under  a  building  contract,  was 
set  aside  because  It  was  not  founded  upon 
an  actual  audit  of  the  expense.  There  may 
have  been  no  fraud  or  bad  faith  in  the  cer- 
tification, but  there  was  an  obvious  omission 
of  high  duty,  and  the  contractor  was  not 
bound  by  a  certificate  arbitrarily  given.  He 
had  as  much  right  to  have  the  certificate 
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against  him  founded  upon  a  faltbful  iwr- 
formance  of  duty  as  the  owner  had  to  require 
such  a  certificate  to  be  made.  The  cohtract 
had  two  sides.  -It  was  made  for  both  par- 
ties. It  made  the  architect  a  judge,  not  a 
dictator.  In  Wilson  v.  Borden,  68  N.  J.  Law, 
627,  54  Atl.  815,  the  court  said  the  architect 
occupied  a  Judicial  iMsitlon  as  to  the  parties, 
and  was  bound  to  act  Impartially  upon  his 
own  Judgment.  An  offer  by  the  architects  in 
that  case  to  certify  the  contractor's  delay,  if 
the  owners  wished  them  to  do  so,  was  con- 
demned and  treated  as  an  element  or  ground 
of  invalidity  of  their  letter  relied  upon  as  a 
certificate. 

Plumbing  Co.  ▼.  Carr,  64  W.  Va.  272,  46 
S.  B.  458,  and  Barrett  v.  Coal  Oo.,  61  W.  Va. 
416,  41  S.  E.  220,  90  Am.  St  Rep.  802,  are 
distinguishable.  They  InTolved  demands  for 
balances  alleged  to  be  due  for  completed 
work.  The  subject-matter  of  one  was  a 
plumbing  system  in  a  house,  and  of  the  oth- 
er, brick.  In  the  former  case,  the  contract 
required  completion  of  the  work  to  the  sat- 
isfaction of  the  owner  and  architect,  and,  in 
the  other,  to  the  satisfaction  of  the  general 
superintendent  or  his  authorized  repres^ita- 
tive.  Defects  in  the  plumbing  could  have 
been  corrected  pr  the  system  removed,  and 
the  bri&  could  have  been  sold  in  the  mar- 
ket. This  is  a  working  contract,  giving  right 
to  perform  the  work  on  certain  conditions, 
entailing  expense  of  preparation  and  permit- 
ting 'large  expenditures  in  execution,  before 
the  occasion  for  determination  of  disputes 
or  prescription  of  conditions  by  the  architect 
arises.  Arbitrary  or  capricious  action  on  the 
part  of  the  architect,  or  action  without  a 
shadow  of  reason  or  cause,  preventing  exe- 
cution of  the  work,  would  inevitably  cause 
heavy  and  irremediable  losses,  if  it  were 
binding. '  The  architect  representing  the  own- 
er is,  in  a  broad  sense,  a  co-worker  with  the 
contractor.  They  are  not  wholly  independ- 
ent, nor  is  it  possible  for  them,  consistently 
with  the  purposes  of  the  contract,  to  stand 
aloof  from  one  another  and  refuse  co-opera- 
tion. The  architect's  decisions  rendered  in 
the  course  of  the  work,  even  when  Just,  fair, 
and  correct,  necessarily  interfere  to  some  ex- 
tent with  the  progress  thereof.  In  the  two 
cases  Just  referred  to  there  was  no  such  in- 
terference. The  contractors  assumed  all 
responsibility,  executed  the  work  in  their 
own  way,  and,  having  reserved  these  rights, 
bound  themselves  to  make  the  final  results 
satisfactory  to  the  other  parties.  Here  the 
contractor  assumed  obligations  to  do  things 
in  which  the  owner,  through  the  architect, 
was  to  participate,  or  that  could  be  done  only 
under  conditions  to  be  fixed  by  the  owner  in 
that  way.  The  contract  contained  dependent 
covenants,  or  conditional  undertakings,  op- 
erative throughout  the  progress  of  the  work. 
In  the  other  cases,  the  contractors  were  free 
to  adopt  and  pursue  their  own  methods  and 
do  the  work  in  their  own  respective  ways, 


provided  they  should  effect  certain  ultimate 
results  satisfactory  to  the  other  parties. 

[3,  4}  In  so  far  as  the  Instructions  given  for 
the  plaintiff  state  law  to  be  considered  in  the 
abstract,  they  are  sustained  by  the  weight  of 
authority  as  well  as  reason.  If  the  archi- 
tect's action  respecting  proposed  shop  plans 
can  be  properly  considered  as  falling  within 
his  powers  as  arbiter  between  the  parties, 
there  was  evidence  tending  to  prove  capri- 
clousness,  arbitrariness  and  lack  of  reason. 
The  system  on  which  they  were  based  was 
established  by  long  and  extensive  use,  and 
had  the  approval  of  engineers  generally. 
His  objection  on  the  ground  of  meagerness 
of  steel  areas  was  met  and  overcome,  If  the 
testimony  of  the  witnesses  for  the  plaintiff  is 
true,  and  the  same  may  be  said  of  his  re- 
quirement of  round  rods,  if  he  required  them. 
There  is  evidence  tending  to  prove  he  declin- 
ed to  pass  upon  the  plans  proposing  them  at 
all,  and  that  he  made  no  response  to  the  l&st 
offers  to  Increase  the  sizes  of  the  Kalm  bars. 
He  says  his  drawings  were  sufficient  to  en- 
able the  contractor's  engineers  to  teU  what 
areas  were  required,  in  all  instances.  They 
say  they  were  not  Obviously,  this  state  of 
the  evidence  Justified  the  giving  of  the .  in- 
structions. 

[E-7j  The  architect  acted  in  two  closely 
related  capacities.  He  was  agent  of  the 
owners  and  at  the  same  time,  the  arbiter  or 
umpire  as  to  certain  matters  that  might  arise 
between  the  parties.  It  was  his  duty,  as 
agent,  promptly  to  prescribe  such  conditions 
as  the  owner  bad  reserved  the  right  to  pre- 
scribe. In  those  instances  in  which  it  was 
the  duty  of  the  contractor  to  propose  plans 
for  approval  or  disapproval,  the  owner  was 
equally  bound  to  act  upon  his  proposals  and 
say  whether  they  were  satisfactory  or  not, 
and,  in  the  latter  event,  he  was  bound  to  al- 
low reasonable  time  for  modifications,  altera- 
tions, or  new  proposals.  It  would  be  utterly 
unreasonable  to  say  the  contractor  bound 
himself  to  insure  acceptance  of  his  first  draft 
of  shop  plans,  or  denied  himself  the  right 
and  time  for  modifications  or  second  or  even 
third  proposals  thereof.  The  owner  designat- 
ed the  architect  to  act  for  him,  in  passing 
upon  the  shop  plans,  wherefore  the  latter 
was,  for  such  purpose,  bis  agent.  If  he,  as 
such  agent  omitted  any  duty  causing  delay 
or  injury  to  the  contractor,  his  principal,  the 
owner  was  liable  for  the  consequences,  wheth- 
er the  omission  was  fraudulent  or  not  In 
such  case,  the  motive  is  wholly  unimportant 
and  the  only  question  Is  whether  the  contract 
has  been  broken.  Mosler  Safe  Go.  v.  Maiden 
Lane  Safe  Deposit  Co.,  199  N.  7.  479,  93  N. 
E.  81,  37  L.  K.  A.  (N.  S.)  363.  Tfie  contract 
here  under  consideration  devolved  upon  the 
contractor  the  duty  of  making  shop  plans  for 
construction  that  would  effect  certain  results. 
It  gave  him  also  the  reciprocal  right  to  make 
and  propose  them.  He  could  not  be  deprived 
of  his  contract  and  subjected  to  loss  of  money 
and  labor  bestowed  upon  the  wortc,  ^th»  la 
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actual  execatlon  therefor,  by  delay  In  ac- 
tion upon  his  proposals  of  plans,  upon  merely 
arbitrary  and  captious  objections,  nor  by 
refusal  to  consider  and  pass  upon  new  or 
modified  plans  offered  within  a  reasonable 
time,  after  rejection  of  plans  disapproved. 
As  to  the  plans,  the  owners  did  not  reserre 
to  themselves  absolute  and  unrestricted  pow- 
er. In  casting  some  of  the  duty  respecting 
them  upon  the  contractor,  they  necessarily 
delegated  or  conceded  to  him  a  measure  or 
modicum  of  power  and  dominion,  exercise  of 
which  they  were  bound  to  allow.  If  the 
architect  denied  or  precluded  the  right  so 
granted,  he  acted  as  the  agent  of  the  owners 
in  doing  so,  whether  his  motive  la  the  act 
of  denial,  interference,  or  obstructiwi  was 
good  or  bad,  and  purity  of  his  motives  does 
sot  aba(flve  his  principals  from  liability  for 
consequences  Injurious  to  the  contractor. 

The  evidence  tends  strongly  to  prove  mis- 
apprehension or  neglect  of  duty  on  the  part 
of  the  architect,  in  his  capacity  as  agent,  and 
causal  relation  between  his  omission  ct  duty 
In  that  capacity  and  the  failure  of  the  con- 
tractor. He  seems  to  have  considered  his 
disapproval  of  the  plans  first  submitted  as 
final  and  as  amounting  to  full  performance 
of  his  duty  to  the  contractor,  though  he  did 
communicate  further  with  them  on  the  sub- 
ject. In  this,  however,  he  seems  to  have 
thought  he  was  merely  extending  courtesy 
or  grace  in  the  premises.  The  contractor's 
engineers  swear  they  sent  him  revised  plans, 
Mardi  9,  1912,  carrying  the  amount  of  steel 
lie  required,  and  that  about  May  1,  1912, 
they  sent  hUn  a  set  of  plans  based  on  round- 
rod  reinforcement,  and  he  neither  approved 
nor  disapproved  them.  There  is  no  proof 
that  he  considered  either  of  them  at  alL  The 
revised  drawings  of  March  9,  1912,  were 
sent,  if  at  all,  before  he  certified  the  contrac- 
tor's default  The  others  were  sent  after 
tbe  date  of  the  certificate,  but  a  month  and 
a  haU  before  the  ocxntractor  was  actually 
ousted  from  the  work.  Berry  carried  some 
Indebtedness  at  the  time  of  the  making  of 
bis  contract,  but  his  credit  was  good  never- 
theless. There  is  no  evidence  of  pressure 
by  his  creditors  until  some  l^e  in  April, 
1912.  It  cannot  be  said,  as  matter  of  law, 
tliat  his  flnancinl  embarrassment  was  such, 
even  In  May,  1912,  as  to  preclude  perform- 
ance of  his  contract,  if  he  had  then  been  re- 
lieved of  the  handicap  imposed  upon  blm  by 
lack  of  working  plans  and  drawings.  He  at- 
tributes his  delay  to  that,  and  says  it  broke 
down  and  destroyed  his  credit.  Whetner  re- 
moval of  the  handicap  would  have  sufficient- 
ly repaired  the  injured  credit  to  permit  per- 
formance of  the  work  is  a  question  for  a 
jury  rather  than  a  court  The  objection  to 
plans  furnished  on  the  ground'  that  they 
were  Incomplete  Is  not  conclusive.  Partial 
Dlans  were  received  and  considered,  a  cir- 
cumstance strongly  indicating  that  complete- 
ness was  not  deemed  an  essential  requisite. 
It  is  not  to  be  assumed  that  the  upper  floors 


would  have  been  made  heavier  than  the 
specifications  called  for,  wherefore  the  rea- 
son assigned  for  the  objection  is  not  very 
forceful. 

In  our  opinion,  the  evidence  is  sufficient 
to  sustain  the  Jury's  finding  of  ground  of 
IlablUty. 

I>efendant'8  instruction  No.  6  was  Tpropet- 
ly  refused.  At  least  one  of  the  items  was  a 
proper  charge,  namely,  the  one  for  the  costs 
of  plans  and  specifications.  That  was  mon- 
ey expended  or  a  liability  incurred  on  the 
faith  of  the  contract,  even  though  the  plans 
were  not  accefited.  -  The  contract  imposed 
the  duty  of  proposing  plans,  and,  if  the  ar- 
chitect had  properly  performed  his  duty,  the 
money  so  expoided  would  have  been  saved, 
or  the  liability  therefor,  it  not  having  been 
paid,  would  have  been  discharged  out  of  the 
compensation.  Whether  the  architect  did 
perform  his  duty  was  a  question  tor  the 
Jury. 

The  plaintiff  Is  not  limited  In  his  recovery 
to  the  value  of  the  work  performed,  mate- 
rials furnished,  and  expenses  Incurred.  If 
he  could  prove  profits  or  gains  wrongfully 
prevented,  he  was  entitled  to  them  also. 
Hare  v.  Parkersburg,  24  W.  Va.  6B4;  State 
ex  reL  Mundy  v.  Andrews,  39  W.  Va.  SB,  40, 
19  S.  E.  385,  46  Am.  St  Sep.  884;  Electric 
Supply,  etc.,  Co.  v.  Light  &  Hallway  Co.,  42 
W.  Va.  583,  586i  26  S.  B.  188;  Beatty  Lum- 
ber Co.  V.  W.  U.  Tel.  Co.,  52  W.  Va.  410,  417, 
44  S.  E.  809;  Barrett  v.  Coal  dc  Coke  Co.,  68 
W.  Va.  395,  47  8.  E.  154.  To  aUow  the  con- 
tractor only  his  labor,  materials,  and  ex- 
penses would  deny  him  the  benefit  of  his 
contract  He  would  get  back  only  what  he 
has  laid  out  To  return  this  to  him  and 
give  him  such  profits  as  he  could  have  made 
Is  perfectly  consistent,  reasonable,  and  Just, 
and  no  authority  cited  or  found,  properly 
read  and  Interpreted,  denies  right  thereto. 

The  argument  submitted  to 'show  exces- 
slveness  of  the  verdict  Is  founded  largely  on 
the  false  basis  of  recovery  contended  for  by 
the  defendant  In  this  It  Is  virtually  admit- 
ted, and  the  evidence  proves,  over  $10,000 
could  be  allowed  for  labor,  materials  and  ex- 
penses, If  there  Is  right  of  recovery  at  all. 
An  addition  of  $15,000  to  this  for  profits 
lost  Is  well  within  the  testimony  as  to  the 
expectation  of  profits.  The  plalntlflF  proves 
his  estimate  of  complete  cost  to  have  been 
under  $100,000,  and  the  contract  price  was 
$119,000,  with  an  allowance  of  $2,500  for 
"financing"  the  proposlfion.  That  the  entire 
contract  price  was  expended  In  the  work  of 
completion  is  a  circumstance  tending  to  show 
the  estimate  was  too  low,  and  that  no  profits 
were  possible,  but  that  Is  not  conclusive,  nor 
is  the  certificate  of  the  architect  that  the 
entire  contract  price  was  required  for  com- 
pletion of  the  work.  That  certificate  does 
not  ctmdude  upon  a  breach  of  the  contract 
by  the  owner.  It  cannot  be  extended  to  cases 
or  situations  lying  beyond  Ita  terms  and  pur- 
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pose.    No  attempt  was  made  to  show  lack 
of  profits,  by  any  other  evidence. 

No  error  In  the  Judgment  having  been  per- 
ceived, It  will  be  affirmed. 

LTNCH,  P.,  absent. 

RITZ,  J.  (concnrrlng.)  I  concur  In  the 
conclusion  that  the  Judgment  of  the  circuit 
court  should  be  affirmed,  but  I  cannot  agree 
to  the  construction  placed  upon  the  provi- 
sion of  article  5  of  the  contract  This  ar- 
ticle provides  that  in  case  of  failure  of  the 
contractor  to  furnish  sufficient  materials, 
etc.,  the  same  being  certified  by  the  archi- 
tect, the  owner  may  furnish  at  the  expense 
of  the  contractor  such  material  as  Is  neces- 
sary to  comply  with  the  requirements  of  fhe 
contract  in  that  regard,  or  should  the  archi- 
tect certify  that  such  default  is  sufficient  to 
warrant  the  dismissal  of  the  contractor, 
the  owner  may  do  so  and  take  over  the  work, 
together  with  the  contractor's  tools,  equip- 
ment, and  material,  and  complete  the  work 
for  the  account  of  the  contractor. 

This  provision  fixes  the  rights  of  the  par- 
ties under  the  contract  in  case  of  a  default, 
bat  it  goes  further,  and  provides  how  such 
default  shall  be  shown;  that  is  to  say,  by 
the  oertlflcate  of  the  architect  The  ques- 
tion of  when  a  default  has  occurred  in  con- 
tracts of  this  character  is  one  difficult  of 
proof  when  It  comes  up  for  determination  In 
a  s\ilt  after  the  building  has  been  completed, 
BO  the  parties  themselves  have  provided  how 
the  same  shall  be  proven.  It  cannot  be  prov- 
en in  any  other  way  than  by  the  architect's 
certificate  as  provided  by  the  contract^  and 
when  such  certificate  is  produced  it  Is  con- 
clusive upon  both  parties,  unless  the  com- 
plaining party  overthrow  it  by  showing  that 
It  was  procured  by  fraud,  mistake,  or  col- 
lusion, or  was  issued  by  the  architect  In  the 
arbitrary,  despotic,  or  capricious  exercise  of 
power,  and  the  obligation  is  upon  the  party 
who  would  overthrow  the  certificate  to  make 
this  showing. 

WILLIAMS,  J.,  agrees  vrtth  the  views  ex- 
pressed in  this  note. 


(80  W.   Va.  384) 

BURDETTE  v.  COLUJIBUS  MUT.  LIFE 
INS.  CO.    (No.  3163.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  1,  1917.     Rehearing  Denied 

Sept  18,  1917.) 

(Byllabut  ly  the  Court.) 

1.   INSUBANCE     €=s>114r-BENEFICIABT— INSUB- 

ABLE    INTEBEST. 

Any  person  competent  to  contract  may  in 
good  faith  lawfully  jprocure  insurance  upon  his 
life,  and  in  the  policy  designate  as  beneficiary 
any  one  whom  he  may  choose,  thongh  not  related 
to  him  by  hlood  or  marriage.  Insurance  bo 
procured  is  not  invalid,  or  subject  to  condemna- 
tion as  being  obnoxious  to  public  policy. 


2.  InSTTBANCE    «S>116(1)  —  INSUBABLE    INTBB- 

EST—BBNEnciABY— Foster  Motheb. 
A  foster  daughter,  when  acting  in  good 
faith,  lawfully  may  procure  insurance  upon 
her  life,  payable  to  her  if  living  at  the  expira- 
tion of  the  term  fixed  by  the  contract  and  in  the 
policy  designate  as  beneficiary  in  the  event  the 
insured  should  die  within  the  term  the  foster 
mother,  who  has  assumed  toward  the  insured 
a  moral  obligation  to  maintain  and  support  her 
as  a  member  of  the  family  composed  solely  of 
the  beneficiary  and  her  husband,  they  being 
childless. 

3.  INSDBANCE  «=9ll9— L^FE  IWBTJBAWCE— BeH- 

eficiabt— Waoebino  Contbact. 
Through  valid  on  its  face,  such  a  contract  of 
insurance  ceases  to  he  enforceable,  because  ob- 
noxious to  public  policy,  whenever  in  an  action 
thereon  by  the  beneficiary  it  appears  from  the 
proof  introduced  upon  the  trial,  competent  and 
sufficient  to  satisfy  the  minds  of  reasonable  men, 
that  the  policy  partakes  of  the  nature  of  a  wag- 
ering contract  upon  the  continuance  of  the  life 
insured,  and  as  such  tends  to  induce  a  tempta- 
tion on  the  part  of  the  beneficiary,  by  unfair 
means,  to  terminate  such  life  rather  than  to 
prolong  it 

4.  Insubance    <S=>668(1)— Life    Insubawce— 
Waoebino  CorrTRACT— Qdestiok  kor  Jubt. 

Whether  the  insurance  was  obtained  in  good 
faith  or  for  speculative  purposes  merely,  either 
by  the  insured  or  beneficiary,  depends  upon  the 
facts  and  circumstances  surrounding  the  parties 
at  the  time  of  its  procurement ;  of  the  suffi- 
ciency of  which,  and  of  the  inferences  to  be 
drawn  from  them,  to  show  the  true  character  of 
the  transaction,  the  jury,  not  the  court,  must 
determine. 

Error  to  Circuit  Court  Cabell  County. 

Action  by  Susan  Burdette  against  the 
Columbus  Mutual  Life  Insurance  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.  Reversed,  verdict  set  aside,  and  new 
trial  granted. 

J.  W.  Perry  and  Marcum  &  Shepherd,  all 
of  Huntington,  for  plaintlflT  in  error.  J.  M. 
Sheets,  of  Columbus,  Ohio,  and  Enslow,  Fitz- 
patrlck  &  Baker,  of  Huntington,  for  defend- 
ant In  error. 

LTNCH,  P.  Of  the  two  questions  discnss- 
ed,  one  only  need  be  determined  upon  this  re- 
view; that  one  being  whether  plaintiff  on 
June  SO,  1913,  had  an  interest  in  the  life 
insured  sufficient  to  permit  her  as  beneficiary 
to  maintain  this  action  on  the  policy  Issued 
by  the  Columbus  Life  Insurance  Company. 
Upon  the  trial  the  court,  apparently  adopting 
the  view  that  she  had  no  such  Interest,  on 
defendant's  motion  excluded  the  testimony 
introduced  by  her  and  entered  the  nil  cQpiat 
Judgment  of  which  she  complains. 

No  relationship  by  consanguinity  or  af- 
finity existed  between  Susan  Burdette,  the 
l>eneficiary,  and  Sadie  Sarah  Thompson,  the 
Insured.  Until  the  early  spring  of  1913  they 
were  strangers,  unrelated  in  any  manner,  and 
personally  unacquainted  with  each  other. 
The  plaintiT,  a  childless  married  woman,  liv- 
ing with  her  husband,  accepted  and  introduc- 
ed the  insured,  who  then  was  17  years  of 
age,  into  her  household  as  a  member  of  the 
family,  theretofore  composed  of  herself  and 
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husband.  ITntll  the  date  of  her  death,  which 
occurred  January  1, 1916,  the  Insured  remain-' 
ed  a  member  of  that  household.  Between  her 
and  the  foster  mother  there  arose  an  Inti- 
macy, sympathy,  and  friendship,  which  con- 
tinued without  interruption,  except  for  a 
brief  period  of  a  few  days,  until  terminated 
by  the  death  of  the  girl;  and  the  uncontra- 
dicted and  unlmpeached  testimony  shows  be- 
yond question  not  only  that  the  two  voluntari- 
ly assumed  towards  each  other  the  perform- 
ance of  the  reciprocal  duties  incident  to  the 
relation  of  foster  mother  and  foster  daugh- 
tei',  a  relation  which,  though  materially  dif- 
ferent from  that  maternal  and  filial  reci- 
procity due  to  actual  motherhood,  is  akin  to 
It,  but  also  that  Mrs.  Burdette  had  signified 
an  Intention  to  adopt  the  child  as  her  daugh- 
ter, under  the  authority  of  chapter  122,  C!ode, 
and  employed  an  attorney  to  prepare  the 
papers  necessary  to  institute  the  proceedings 
thereby  required  to  effectuate  that  purpose, 
and,  as  one  of  the  Incidents  of  such  adoption, 
to  confer  upon  the  glrl  the  right  of  prospec- 
tive Inheritance  from  the  foster  parents. 
Plainly,  this  purpose,  if  it  existed,  and  we 
must  assume  it  did  In  the  absence  of  proof  to 
the  contrary,  was  defeated  by  the  illness  and 
death  of  the  Insured.  Moreover,  as  supple- 
mentary thereof,  Mrs.  Burdette,  while  the 
diild  was  living,  actually  had  in  contempla- 
tion the  making  of  a  will  devising  and  be- 
queathing to  the  insured  jointly  with  the 
husband  of  the  plaintiff,  in  the  event  they 
survived  the  testator,  the  property  of  which 
she  should  die  seised  and  possessed. 

The  death  of  the  Insured  was  caused  by 
pneumonia  fever,  Induced  by  her  voluntary 
and  Indiscreet  exposure  in  going  and  return- 
ing from  her  bedroom  and  the  toilet  in  the 
nighttime  when  InsufiBciently  protected  by 
clothing,  while  in  the  process  of  recovery 
from  an  operation  by  her  medical  adviser 
deemed  necessary  in  order  to  remove  the  ap- 
pendix, which  he  seemed  to  think  was  the 
provoking  cause  of  the  feverish  condition 
tbat  tended  to  retard  her  recovery  from  a 
cbiU  snftered  as  the  result  of  bathing  in  the 
vraters  of  the  river  daring  the  period  of  men- 
struation. The  oiteration  did  disclose  an  ab- 
normal enlargement  of  the  appendix,  and  at 
tbe  same  time  an  unhealthy  condition  of  the 
ovaries,  the  bath  being  assigned  as  the  proxi- 
mate cause  of  the  infection.  From  these  af- 
flictions and  from  the  operation  itself  she 
bad  not  fully  recovered  when  the  fever  set 
In,  but  for  which  she  may  have  regained  her 
former  apparent  healthfulness,  as  seems  to 
luve  been  the  belief  of  her  medical  adviser. 

An  examination  of  the  proof  introduced 
upon  the  trial  falls  to  disclose  any  substan- 
tial reason  for  assuming  that  underlying  the 
act  or  purpose  of  the  parties  there  were  any 
Improper  motives  or  mala  fides  on  the  part 
of  the  Insured  or  the  beneficiary  in  procuring 
the  contract.  Nor  is  there  anything  pointed 
out  as  the  basis  of  a  suspicion  of  the  want  of 


good  faith  in  the  transaction,  further  tlian 
tliat  the  plaintiff  through  Dr.  Schultz  first 
directed  the  attention  of  the  defendant's 
agent  Payne  to  the  fact  that  the  insured  de- 
sired to  procure  tbe  policy.  It  is  apparent, 
indeed  obvious  because  not  controverted,  that 
the  child  herself  first  expressed  a  desire  for 
the  Insurance,  and  Ibat  plaintiff's  participa- 
tion in  effectuating  that  desire  for  tbe  en- 
dowment policy  issued  was  prompted  by  the 
protection  it  would  afford  to  the  child,  the 
care  of  whom  she  had  assumed,  and  who 
of  her  own  accord  catised  tbe  agent  to  name 
the  plaintiff  as  the  beneficiary  in  the'  event 
the  former  should  die  within  tbe  20-year 
period  fixed  by  the  contract  as  the  time  of 
its  maturity.  If  she  survived  that  period, 
as  her  life  expectancy  seemed  to  indicate 
she  would,  the  money  then  due  on  the  policy 
would  be  payable  to  the  Insured  herself.  The 
only  other  fact  relied  on  as  indicative  of  a 
sinister  motive  in  applying  for  the  insurance 
Is  that  Mrs.  Burdette  paid  the  first  premium 
on  the  policy. 

[1,2]  Evidently,  the  action  of  the  trial 
court  was  based  upon  the  proposition,  sus- 
tained and  supported  by  much  authority, 
that,  except  where  there  is  some  relation  by 
blood  or  afl3nlty  between  the  Insured  and  the 
beneficiary,  as  in  tbe  case  of  husband  and 
wife  or  parent  and  child,  or  some  pecuniary 
Interest  to  be  conserved,  as  debtor  or  credi- 
tor, or  in  case  of  dependency,  a  beneficiary  not 
so  interested  cannot  maintain  an  action  on 
a  life  insurance  policy,  because  forbidden  by 
public  policy.  Such  a  contract,  it  is  said, 
partakes  of  the  nature  of  a  wager  upon  the 
existence  of  the  life  insured,  and  as  such 
tends  to  Induce  the  temptation  on  the  part  of 
the  beneficiary  to  terminate  rauier  than  to 
prolong  it  This,  indeed,  seems  to  have  been 
the  view  taken  and  rigidly  a:dhered  to  in 
the  earlier  cases.  But  the  modern  tendency 
is  to  relax  that  doctrine,  and  to  enforce  the 
contract  by  i)ermittlng  recovery,  provided  al- 
ways fraud  or  other  Improper  motive  does 
not  enter  into  its  procurement.  If  free  from 
the  suspicion  that  it  was  obtained  for  specu- 
lative purposes,  the  policy  does  not  violate  the 
rule  against  wagering  contracts.  Nor  does 
it  necessarily  presuppose  a  desire  by  foul 
means  to  terminate  the  life  insured  in  order 
to  facilitate  the  enjoyment  of  tbe  amount  of 
the  insurance. 

It  must  be  observed  that  the  plaintiff  made 
no  effort  to  procure,  and  did  not  procure,  a 
contract  of  Insurance  in  her  own  name  upon 
the  life  of  the  decedent,  as  was  done  in  many 
of  the  decided  cases  which  have  held  such 
contracts  unenforceable  because  of  the  ten- 
dency to  speculate  upon  the  prolongation  of 
the  life  of  a  particular  person.  The  insured 
did  what  the  court  in  Langdon  v.  Insurance 
Co.  (C.  C.)  14  Fed.  272,  upheld  as  not  viola- 
tive of  any  rule  of  law.  It  was  there  said, 
what  Is  peculiarly  pertinent  here : 
.  "It  is  now  well  settled  in  the  federal  courts 
that  a  party  cannot  take  out  an  insurance  [pol- 
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icy]  upon  hit  own  life  and  assign  the  polic7>  ei- 
ther contemporaneously  •  •  •  or  gubsequent- 
I7,  to  a  person  having  no  legal  interest  in  his 
life,"  but  no  case  holds  "that  a  party  may  not 
insure  his  own  life  and  make  the  policy  payable 
to  any  one  he  may  select,  though  snch  person 
have  no  legal  interest  in  his  life. 

The  same  mle  was  laid  down  In  lAmont 
V.  Grand  Lodge  (O.  0.)  81  Fed.  177,  Justice 
Shlraa  presiding  upon  the  circuit  He  said 
In  tbe  opinion: 

"Public  policy  requires  that  a  person  having 
no  insarable  interest  in  the  life  of  another  shall 
not  be  permitted  to  speculate  on  such  life,  and 
thereby  become  interested  in  its  early  termina- 
tion ;  but  public  policy  does  not  forbid  a  person 
from  in  good  faith  making  provision  for  the 
future  of  another  in  whom  he  may  be  interested, 
even  though  the  latter  may  not  have  an  in- 
surable interest  in  his  life." 

To  the  same  effect  are  the  decisions  of  the 
Supreme  Court  of  Pennsylvania.  Downey  v. 
Hotter,  110  Pa.  109,  20  Atl.  655;  Scott  t. 
Dickson,  108  Pa.  6,  56  Am.  Rep.  19Z  In  the 
Downey  Case  that  court  said: 

"A  man  may  insure  his  own  lite  and  direct 
that  the  insurance  money  be  paid  to  anybody  he 
pleases — whether  that  person  has  any  insurable 
interest  [in  his  life]  or  not— the  insured  paying 
the  premiums.  There  Is  nothing  speculative  ei- 
ther in  the  origin  or  continuance  of  such  a  con- 
tract, as  long  as  the  insured  keeps  it  within  his 
own  control  and  pays  the  premium  himself,  but 
it  is  a  different  case  when  he  assigns  the  policy 
out  and  out  to  one  having  no  insurable  inter- 
est." 

He.«8  V.  Segenfelter,  127  Ky.  348,  106  S. 
W.  4n,  14  U  R.  A.  (N.  S.)  1172,  128  Am.  St 
Rep.  343,  Is  authority  for  the  rather  liberal 
statement  that: 

"All  the  courts  of  last  resort,  with  iMseiUy 
one  exception,  and  the  text-wnters  on  insur- 
ance generally  are  agreed  that  a  person  may  take 
ont  insurance  upon  his  own  life  and  designate 
whom  he  pleases  as  the  beneficiary." 

Because  apt  and  expressive,  we  quote 
somewhat  at  length  from  the  opinion  of  the 
Supreme  Court  of  Georgia  In  Union  Frater- 
nal lieague  t.  Walton,  109  6a.  1,  34  S.  E.  317, 
46  L.  R.  A.  424,  77  Am.  St.  Rep.  350: 

"Beyond  all  controversy  a  man  has  an  insur- 
able interest  in  his  own  life,  and  we  fail  to  see, 
when  having  that  interest  he  enters  into  a  con- 
tract with  an  insurer  by  which,  for  a  stipulat- 
ed sum  which  he  periodically  pays,  the  insurer 
becomes  liable  to  pay  a  given  sum  of  money  at 
the  death  of  the  insured,  why  he  who  is  most  in- 
terested, whether  actuated  by  the  ties  of  rela- 
tionship, motives  of  friendship,  gratitude,  sym- 
pathy or  love,  may  not  make  the  object  of  his 
consideration  the  recipient  of  his  own  bounty. 
If  it  be  replied  that  a  temptation  is  extended  to 
the  beneficiary  by  improper  means  to  hasten 
the  time  when  he  should  receive  the  amount  of 
the  policy  (and  it  is  for  this  reason  that  such 
contracts  will  only  be  upheld  when  the  idea  of 
temptation  is  rebutted  by  the  natural  ties  of' 
blood  or  affinity),  we  might  well  ask  ourselves 
why  executory  devises,  bequests,  provisions  for 
support  and  maintenance  provided  for  friends 
and  even  strangers  are  not  subject  to  the  same 
inhibition,  as  being  against  public  policy." 

An  authority  pertinent  and  competent  be- 
cause It  deals  with  a  status  between  the  in- 
sured and  beneficiary  similar  to  that  appear- 
ing In  the  case  nnder  review,  Is  Thomas  v. 
Mitional  Benefit  Association,  84  N.  J.  Law, 


281,  86  Atl.  875,  46  L.  R.  A.  (N.  S.)  779,  Ann. 
Cas.  1914D,  1121.  The  plaintiff  had  taken 
Into  her  family  an  Inmate  of  an  orphan  asy- 
lum, and  from  defendant  procured  a  policy 
of  Insurance  payable  directly  to  her  upon 
the  life  of  the  child,  a  girl  17  years  old,  be- 
tween whom  and  herself  there  was  no  rela- 
tion either  by  blood  or  aflSnity.  The  defend- 
ant, to  defeat  recovery  In  an  actl<»  upon  the 
policy  after  the  death  of  the  child,  pleaded, 
and  undertook  to  show,  the  want  of  insar- 
able Interest  In  the  life  Insured.  The  court 
held: 

"A  woman  who  takes  a  girl  from  an  orphan 
asylum  and  gives  her  a  home,  under  circam- 
stances  calculated  to  raise  reasonable  enecta- 
tion  of  help  and  care  from  her  during  the  de- 
clining years  of  the  benefactress,  has  an  insur- 
able interest  in  her  life,  although  she  is  not  for- 
mally appointed  her  guardian?' 

And  Ip  the  opinion  It  Is  said: 

"If  the  insured  is  under  a  moral  obligation 
to  render  care  and  assistance  to  the  benenciary 
in  the  time  of  the  latter's  need,  then  the  latter 
has  an  insarable  interest  other  than  a  mere 
pecuniary  one,  in  the  life  of  the  former." 

In  Opltz  V.  Karel,  118  Wis.  627,  96  N.  W. 
948, 62  L.  R.  A.  982,  99  Am.  St  Rep.  1004,  and 
Chlsholm  V.  Insurance  Co.,  62  Mo.  213,  14 
Am.  Rep.  414,  It  is  held  that  a  woman  has 
an  Insurable  Interest  In  the  life  of  a  man 
whom  she  has  agreed  to  marry.  Cronln  v. 
Insurance  Co.,  20  R.  I.  570,  40  AO.  497,  de- 
fines an  Insurable  Interest  as  one  which  may 
arise  out  of  such  relations  between  the  in- 
sured and  the  beneficiary  as  show  a  common 
Interest  and  rebut  the  presumption  of  a  mere 
wager,  or  where  there  Is  a  moral  obligation 
sufficient  to  form  the  basis  of  a  reasonable 
expectation  of  advantage  or  benefit  from  the 
continuance  of  the  life  Insured.  See,  also, 
Warnock  v.  Davis,  104  U.  S.  775,  26  I*  Ed. 
924.  Much  additional  authority  sustains  the 
same  principle. 

[3]  The  only  limitation  the  cases  place  up- 
on Its  application  Is  that  so  long  as  the  In- 
sured exercises  good  faith  and  acts  without 
fraud  be  may  enter  into  a  contract  from 
which  may  accrue  to  another  an  Interest  to 
he  effectuated  by  his  demise,  without  the 
contract  being  subject  to  rejection  as  Invalid 
because  contrary  to  public  policy;  and  courts 
decline  to  declare  the  contract  void  for  that 
reason,  except  upon  circumstances  which 
clearly  evince  such  a  speculative  puH)ose  as 
might  Induce  the  beneficiary  to  terminate  the 
life  Insured.  Fop  cases  supporting  this  doc- 
trine, see  Insurance  Co.  v.  Greenlee,  42  Ind. 
App.  82,  84  N.  E.  1101;  Ashford  v.  Ins^l^ 
ance  Co.,  80  Mo.  App.  638;  Crosswell  v.  In- 
demnity Ass'n,  61  S.  C.  103,  28  S.  E.  200; 
Insurance  Co.  v.  Hamilton,  63  Fed.  93,  11  C. 
C.  A.  42;  Foster  v.  Insurance  Co.  (C.  C.)  125 
Fed.  636;  Dolan  v.  Benefit  Association,  152 
Mich.  266,  116  N.  W.  383,  16  L.  R.  A.  (N.  S.) 
555,  16  Ann.  Cas.  232;  Cooley,  Ins.  761;  U 
Am.  &  Eng.  Enc.  Law,  318;  May,  Ins.  f  635; 
notes  15  Ann.  Cas.  235,  128  Am.  St  Rep.  304- 
In  such  case  the  Interest  of  the  Insured  In  the 
continuance  of  his  own  life  supports  Q» 
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policy  and  nares  It  from  condemnatloB  as 
one  Inconsistent  with  sound  public  policy. 

Although  there  Is,  It  is  true,  lack  of  har- 
naony  among  the  authorities  upon  the  ques- 
tion of  good  faith,  where  one  procures  an- 
other In  whose  life  he  has  no  Insurable  In- 
terest to  take  out  a  policy  on  his  own  life 
for  the  benefit  of  the  party  who  procures  it, 
and  who  obligates  himself  to  pay  the  pre- 
miums as  they  mature,  some  of  them  sanction 
the  theory  that  such  a  policy  is  void  and  un- 
enforceable. But  there  are  cases  which  take 
tbe  contrary  view  and  hold  that  although  the 
beneficiary  may  obtain  tbe  policy  on  the  life 
of  another  and  pay  the  premium  the  con- 
tract is  not  thereby  necessarily  void.  Yal- 
ton  V.  Loan  Society,  22  Barb.  Qf.  Y.)  9;  In- 
surance Co.  V.  Leyden  (Ky.)  47  S.  W.  767; 
McCann  v.  Insurance  Co.,  177  Mass.  280,  58 
N.  E.  1026;  Albert  v.  Insurance  Co.,  122  N. 
C.  92,  30  S.  B.  327,  65  Am.  St.  Bep.  693.  Tbe 
Inducement  for  a  transaction  of  this  charac- 
ter must  not  be  to  secure  a  mere  speculative 
c<mtract,  or  a  mere  scheme  to  promote  specu- 
lation. If  that  be  the  motlre  or  purpose,  tbe 
transaction  will  fall  within  the  condemna- 
tion of  the  rule  against  wagering  contracts. 
Davis  V.  Brown,  159  Ind.  644,  65  N.  B.  908. 
But  the  application  of  this  doctrine  ordinari- 
ly, though  not  always,  is  to  policies  procur- 
ed by  a  person  In  his  own  name  on  the  life  of 
another  in  which  be  has  no  insurable  inter- 
est. Such  policies  are  held  to  be  imenforce- 
able,  on  tbe  presumption  that  the  persons 
who  procure  them  may  be  tempted  unduly 
to  terminate  tbe  lUe  which  stands  between 
them  and  the  beneficial  enjoyment  of  the  in- 
surance money. 

The  question  is  not  any  more  so  much 
whether  the  beneficiary  had  an  insurable  in- 
terest in  the  life  of  a  person  who  procures 
the  policy  as  it  Is  a  question  of  the  good 
faith  and  motives  behind  the  procurement. 
Freeman,  in  his  notes  to  Howe  v.  Griffin,  128 
Am.  St.  Rep.  304,  says,  what  is  applicable 
here  In  two  aspects: 

"Although  a  person  may  procure  insurance  on 
his  own  hfe  and  make  one  having  no  insurable 
interest  the  beneficiary,  still  where  the  insured 
in  procnring  the  policy  does  not  act  in  good 
faith  for  himself  and  as  a  matter  of  fact  mere- 
ly procures  the  insurance  because  of  some  under- 
standing or  agreement  with  the  person  who  has 
prevailed  upon  him  to  obtain  it,  and  who  agrees 
to  pay  the  premiums  and  other  expenses  connect- 
ed with  the  matter,  the  insurance  will  be  deem- 
ed as  having  been  procured  by  the  beneficiary 
and  not  by  the  insured.  Hence  the  policy  will 
be  declared  void  as  a  wagering  contract  where 
the  beneficiary  has  no  insurable  interest." 

As  sustaining  this  view  he  cites  many 
cases.  In  tbe  Valton  Case,  supra,  the  good 
faith  of  tbe  transaction  was  submitted  to  the 
Jury,  and  on  its  verdict  the  court  entered  a 
nil  caidat  Judgment 

[4]  To  sustain  recovery,  no  rule  of  law  re- 
quired phdntiff  to  show,  by  proof  In  chief, 
that  at  the  date  of  the  policy  she  had  an 
insurable  interest  in  the  life  of  Sadie  Sarah 


Thompson.  Until  rebutted  by  proof  suffi- 
cient to  satisfy  the  Jury  of  the  mala  fides 
of  the  transaction,  the  policy  Itself  was  com- 
petent evidence  of  such  good  faith  as  wUl 
validate  the  contract  Insurance  Co.  v. 
Oreenlee,  supra.  On  defendant  devolved  tbe 
duty  and  burden  of  showing  such  facts  and 
drcnmstahces,  among  them  being  the  pay- 
ment by  plaintiff  of  the  initial  premium  and 
her  assumption  of  other  payments  as  each 
of  them  became  due,  as  would  tend  to  es- 
tablish In  the  minds  of  reasonable  men  the 
conviction  that  the  insurance  was  effected 
by  her  for  speculative  purposes.  But  &s 
pointed  out  already,  and  as  supported  by  the 
authorities  cited,  the  mere  payment  or  the 
assumption  of  the  payment  of  the  premiums 
Is  not  of  itself  sufficient  to  establish  the 
speculative  character  of  the  contract  It  Is 
a  mere  circumstance,  to  be  weighed  by  the 
Jury  in  passing  upon  the  bona  fides  of  the 
contract  Bnt  whether  it  was  obtained  by 
the  insured  of  her  own  volition,  or  by  rea- 
son of  undue  solicitation  of  the  beneficiary 
and  primarily  or  ultimately  for  her  own  en- 
richment and  thereby  to  endanger  tbe  girl's 
life,  present  questions  of  fact  for  Jury  deter- 
mination, if  tbe  testimony  as  to  these  ques- 
tions be  conflicting. 

The  reasons  assigned  render  obvious  the 
error  committed  in  ruling  upon  defendant's 
motion  to  exclude  the  testimony,  and  tbe 
necessity  of  reversing  that  action  and  grant- 
ing plaintiff  a  new  trial;  and  our  order  will 
so  direct 

074  N.   C.  786) 

SAWYER  et  aL  v.  PASQUOTANK  COUNTY 
et  aL    (No.  16.) 

(Supreme  0>nrt  of  North  (Carolina.     Sept  12, 
1917.) 

1.  Tbiai,  «=»351(5)— Issues— Submission. 

Where  the  issued  submitted  covered  every 
phase  of  the  controversy,  the  refusal  to  sub- 
mit  additional   issues   is   not  error. 

2.  Injunction  «s»241— Davagks  —  Assess- 

HEMT. 

The  liability  of  plaintiff  and  his  sureties  on 
an  Injunction  bond  upon  which  was  issued  a 
temporary  restraining  order  cannot  be  deter- 
mined in  advance  of  proof  of  loss  or  damage, 
and  hence  a  judgmpnt  in  the  principal  action 
determining  tiie  liability  of  plaintiff  and  his 
sureties,  without  any  such  proof  of  damage,  is 
erroneous. 

Appeal  from  Superior  Court  Pasquotank 
County;    Justice,  Judge. 

Action  by  L.  A.  Sawyer  and  others  against 
Pasquotank  County  and  others  to  restrain 
the  levy  and  collection  of  a  tax  in  a  special 
school  tax  district.  From  a  Judgment  dis- 
solving a  restraining  order,  directing  collec- 
tion of  the  tax,  and  adjudging  tbe  liability 
of  plaintiff  and  his  sureties  on  the  Injunction 
bond,  plaintiff  and  his  sureties  excepted  and 
appealed.    Modified  and  affirmed. 

This  is  an  action  to  restrain  the  levy  and 
collection  of  a  tax  In  a  special  school  tax  dis- 
trict In  Pasquotank  county  upon  the  groimd 
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that  a  majority  of  the  votes  cast  at  the  elec- 
tion was  not  In  favor  of  the  proposition.  A 
restraining  order  was  issued,  and  at  the  trial 
a  verdict  was  returned  by  the  Jury  In  favor 
of  the  defendants.  Judgment  was  rendered 
upon  the  verdict  dissolving  the  restraining 
order,  and  directing  the  collection  of  the  tax, 
and  also  adjudging  the  liability  of  the  plain- 
tiffs and  their  surety  on  the  injunction  bond 
in  certain  contingencies.  The  plaintiffs  ex- 
cepted and  appealed. 

Ehrlnghaus  &  Small  and  Aydlett  &  Simp- 
son, all  of  Elizabeth  City,  for  appellants. 
Ward  &  Thompson,  of  Elizabeth  City,  for  ap- 
pellees. 

PBJB  CURIAM.  [1]  We  have  considered 
the  exceptions  of  the  plaintiffs  to  the  refusal 
to  submit  certain  issues  and  to  the  charge, 
and  find  them  without  merit.  The  issue  sub- 
mitted covers  every  phase  of  the  controver- 
sy, and  the  charge  is  free  from  objection. 

[21  The  exception  to  the  Judgment  must  be 
sustained,  as  the  liability  of  the  plaintiffs 
and  their  siurety  on  the  injunction  bond  can- 
not be  determined  in  advance  of  any  loss  or 
damage  proven  or  sustained.  The  defendant 
will  be  taxed,  with  the  costs  of  this  court. 

Modified  and  affirmed. 


(174   N.   C.    41) 

FIRST  NAT.  BANK  OF  ELIZABETH  CITY 
V.  BROCKBTT.     (No.  15.) 

(Supreme  Court  of  North  Carolina.     Sept.  12, 
1917.) 

1.  Lost  Inbtbumekts  €=>24— Aduissioks  — 
Effect — ^Nonsuit. 

In  an  action  on  a  check,  where  defendant 
admitted  in  his  answer  the  execution  of  the 
check  sued  on,  the  amount,  on  what  bank 
drawn,  and  to  whom  payable,  nonsuit  cannot  be 
directed  because  the  check  was  not  produced, 
and  there  was  no  evidence  of  its  loss,  for  de- 
fendant's admission  obviated  the  necessity  of 
production  of  the  check,  except  after  verdict 
with  reference  to  the  question  of  indemnity. 

2.  Lost    Instbuuentb     9=»23@) — ^Actions- 
Evidence. 

In  an  action  on  a  check  which  was  not  pro- 
duced at  trial,  evidence  held  to  establish  the 
loss  of  the  instrument 

3.  Triai,  «=>143— Pbovihc*  of  Jubt— Dibeo- 

TION   OF  VEBOICT. 

Conflicts  in  the  testimony  of  witnesses  mere- 
ly affect  their  credibility,  and  do  not  warrant 
withdrawal  of  the  case  from  the  jury. 

Appeal  from  Superior  Court,  Pasquotank 
County;    Justice,  Judge. 

Action  by  the  First  National  Bank  of  Ellz- 
abetta  City,  N.  C,  against  Robert  Brockett 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

This  is  an  action  instituted  by  the  First 
National  Bank  of  Elizabeth  City  against 
Robert  Brockett  of  High  Point,  N.  C,  to  re- 
cover the  sum  of  $1,335.70,  being  the  amount 
of  a  check  drawn  by  Robert  Brockett  on  the 
21st  day  of  August,  1915,  and  paid  to  C 
Syer  &  Co.,  of  Norfolk,  Ya.,  and  deposited 


with  the  plaintiff  on  the  account  of  C.  Syer 
&  Co.,  after  being  indorsed  by  C.  Syer  &  Co. 
The  evidence  tends  to  prove  that  Brockett 
received  credit  for  the  full  sum,  and  C.  Syer 
&  Co.  received  credit  for  the  full  $1,335.70 
from  the  plaintiff  bank.  The  defendant  ad- 
mits drawing  the  check,  and  owing  C.  Syer 
&  Co.,  and  that  he  has  never  paid  It  and 
has  refused  to  pay  it. 

The  check  was  not  produced  at  the  trial, 
and  at  the  conclusion  of  the  evidence  his 
honor  entered  Judgment  of  nonsuit  on  the 
ground  that  there  was  no  evidence  of  the 
loss  of  the  check,  and  the  plaintiff  excepted 
and  appealed. 

Aydlett  &  Simpson,  of  E&Usabeth  City,  for 
appellant  Ward  &  Thompson,  of  Elizabeth 
city,  for  appellee. 

AJULESJ,  3.  [1]  The  principle  requiring  the 
loss  of  a  paper  to  be  established  before  evi- 
dence of  its  contents  is  admitted  has  no  ap- 
plication to  this  case,  because  the  defendant 
admits  In  his  answer  the  execution  of  the 
check,  the  amount,  on  what  bank  drawn, 
and  to  whom  payable,  and  the  nonproduction 
of  the  paper  was  only  material  after  verdict 
in  determining  the  action  of  the  court  with 
reference  to  indemnity. 

[2]  There  was,  however,  evidence  of  loss 
of  the  check.  C.  C.  Hayes,  a  member  of  the 
firm  of  C.  Syer  &  Co.,  testified  that  he  re- 
ceived the  check  from  the  defendant  and  sent 
it  to  the  plaintiff;  E.  V.  Griffin,  who  was 
employed  in  the  plaintiff  bank,  testified  that 
the  check  was  sent  out  to  the  Bank  of  Com- 
merce at  High  Point  in  a  letter  be  wrote; 
and  H.  A  Willis,  cashier  of  the  Bank  of 
Commerce,  testified  in  substance  that  the 
Bank  of  Commerce  did  not  receive  the  checlc 
This,  if  true,  raises  a  fair  presumption  that 
the  check  was  lost  In  the  mail. 

[31  It  is  true  contradictory  statements 
were  made  by  some  of  these  vritnesses  on 
cross-examination,  but,  as  said  in  Shell  v. 
Boseman,  155  N.  C.  94,  71  S.  E.  86,  and  ap- 
proved in  Christman  v.  HiUiard,  167  N.  C. 
5,  82  S.  E.  949,  this  affected  the  credibility  of 
the  witness  only,  and  did  not  Justify  with- 
drawing the  evidence  from  the  Jury. 

The  judgment  of  nonsolt  must  be  set  aside. 

Reversed. 

074  N.   C.   M) 

POTTER  V.  BONNER  et  nx.    (No.  12.) 

(Supreme  Court  of  North  Carolina.    Sept  12, 
1917.) 

1.  DBEOS     «=»111— CONSTBUCTION— PABTICU- 

LAB  Description. 
A  particular  description  in  a  deed  is  not  en- 
larged by  subsequent  general  language. 

2.  Deeds    ®=>118  —  Constbdction  —  Bouhd- 
abies. 

The  rule  that  the  description  of  land  in  a 
deed  may  l>e  enlarged  or  limited  by  evidence  of  a 
contemporaneous  survey  must  be  applied  with 
caution,  because,  in  legal  effect,  it  permits  die 
transfer  of  land  by  parol,  and  hence  the  descrip- 
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tion  of  a  deod  cannot  be  enlarged  by  testimony 
that  the  grantor  at  the  time  of  execution  inform- 
ed the  grantee  that  the  parcel  conveyed  extended 
to  a  given  point;  it  not  appearing  tiiat  the  par- 
ties went  on  the  land  with  a  view  of  making  the 
deed  and  made  a  physical  survey  which  is  nec- 
essary in  order  to  change  the  description  in  a 
deed. 

Appeal  from  Superior  Ctonrt,  Beaufort 
County:   Daniels,  Judge. 

Action  by  W.  T.  Potter  against  G.  I.  Bon- 
ner and  wife.  Prom  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

This  is  an  action  to  try  the  title  to  land ; 
the  whole  cwitroveray  being  dependent  on 
the  location  of  the  dividing  line  between  the 
lot  of  the  plaintiffs  and  of  the  defendants. 

SalUe  Carr  Thompson,  wife  of  W.  A. 
^niompson,  In  1909  owned  a  lot  In  Aurora,  N. 
C,  lying  on  the  east  side  of  Fourth  street 
and  north  side  of  Middle  street  In  the  deed 
to  Mrs.  Thompson  from  F.  O.  Buck  and  wife 
the  lot  Is  described  as: 

"Beginning  at  the  intersection  of  Fourth  and 
Middle  streets,  and  runs  about  east  with  the  cen- 
ter of  Middle  street  70  yards;  thence  about 
north  and  parallel  with  Fourth  street  65  yards ; 
thence  about  parallel  with  Middle  street  70 
yards;  thence  with  center  of  Fourth  street  65 
yards  to  the  beginning." 

By  deed  dated  July  12,  1909,  Sallle  Oarr 
Thompson  and  W.  A.  Thompson  conveyed  to 
Bessie  C.  Bonner,  feme  defendant,  that  por- 
tion of  said  lot  described  as  follows : 

"A  certain  tract  or  parcel  of  land  in  the  town 
of  Aurora,  Beaufort  county  and  state  of  North 
Carolina,  adjoining  the  lands  of  Nannie  Dailey, 
F.  C.  Buck,  and  others,  and  bounded  as  follows, 
viz.:  On  the  east  side  of  Fourth  street,  in  the 
town  of  Aurora,  beginning  in  the  center  of 
Fourth  street  at  a  point  110  feet  north  of  the  in- 
tersection of  Fourth  and  Middle  streets,  running 
about  east  and  parallel  with  Middle  street  210 
feet;  thence  about  north  and  parallel  with 
Fourth  street  to  the.  line  of  the  'lot  belonging  to 
the  heirs  of  J.  B.  Bonner,  deceased ;  thence 
about  west  with  the  Bonner  line  to  the  begin- 
ning— containing  one-half  acre,  and  being  the 
same  lot  known  as  the  F.  C.  Buck  home  place ; 
and  this  deed  is  intended  to  convey  the  northern 
one-half  of  the  said  Buck  lot,  it  being  lot  Nd.  1 
as  conveyed  by  F.  C.  Buck  and  wife,  to  Sallie 
Carr  Thompson  by  deed  dated  October  23,  1906, 
and  recorded  in  Book  141,  page  823." 

By  deed  dated  March  8,  1917,  Sallle  Carr 
Thompson  conveyed  to  W.  T.  Potter,  plain- 
tiff, that  portion  of  the  Buck  lot  lying  south 
of  the  portion  conveyed  to  Bessie  C.  Bonner, 
feme  defendant;  the  description  calling  for 
tbe  Hue  of  the  defendant  The  defendants 
admit  that  the  dividing  line  Is  as  plaintiffs 
claim  If  tbe  following  description  In  tbe 
deed  to  them  controls: 

"Beginning  in  the  center  of  Fourth  street  at  a 
Dpint  110  feet  north  of  the  intersection  of 
Fourth  and  Middle  streets,  running  about  east 
and  parallel  with  Middle  street  210  feet :  thence 
about  north  and  parallel  with  Fourth  street  to 
tbe  line  of  the  lot  belonging  to  the  heirs  of  J.  B. 
Bonner,  deceased ;  thence  about  west  with  the 
Bonner  line  to  the  beginning." 

But  they  contend  that  the  above  descrip- 
tion Is  enlarged  by  the  subsequent  language, 


and  that  If  tb^  own  the  northern  half  of 
tbe  Buck  lot  the  dividing  line  Is  as  they 
contend. 

The  defendants  farther  contend  that  at 
tbe  time  the  deed  to  them  was  executed 
there  was  an  actual  location  of  tbe  line  as 
they  contend  It  to  be,  and  that  this  controls 
the  calls  in  the  deed. 

The  only  evidence  for  the  defendants  bear- 
ing on  tbe  last  contention  Is  that  of  the  de- 
fendant O.  I.  Bonner,  who  testified  that  he 
acted  for  his  wife,  Bessie  Bonner,  In  pro- 
curing the  deed  executed  to  her;  that  the 
deed  was  drawn  by  W.  A.  Thompson,  hus- 
band of  Sallie  Carr  Thompson,  and  was  de- 
livered In  the  ofilce  of  said  Thompson;  that 
they  did  not  go  out  on  the  land ;  that  there 
was  a  wire  fence  on  the  land  when  the  deed 
was  made  running  with  tbe  line  claimed  by 
tbe  defendants;  and  that  Thompson  said  to 
him  when  the  deed  was  delivered: 

"That  is  your  line  up  to  that  fence;  that  is 
half  of  the  Bnck  lot." 

There  Is  no  allegation  of  fraud  or  mistake 
in  the  pleadings,  nor  Is  an  estoppel  pleaded. 

Tbe  Jury  returned  a  verdict  estiblishlng 
tbe  line  as  contended  for  by  tbe  plaintiffs, 
and  the  defendants  appealed  from  tbe  Judg- 
ment rendered  thereon. 

Ward  ft  Grimes,  of  Washington,  N.  0.,  for 
appellants.  Small,  MacLean,  Bragaw  ft  Rod- 
man, of  Washington,  N.  O.,  for  appellee. 

ALLEIN,  J.  [1]  The  first  position  of  the 
defendants  cannot  be  sustained  because  of 
tbe  well-established  rule  that,  when  there  Is 
a  particular  and'  a  general  description  In  a 
deed,  tbe  particular  description  controls. 
Carter  v.  White,  101  N.  C.  30,  7  S.  E.  473; 
Cox  V.  McGowan,  116  N.  C.  135,  21  S.  E. 
108;  Midgett  v.  Twiford,  120  N.  O.  4,  26 
S.  E.  626;  John  L.  Roper  Lumber  Co.  v. 
McGowan,  168  N.  C.  86,  83  S.  E.  8. 

The  principle  was  applied  In  the  Carter 
Case  to  a  deed  containing  a  description  by 
metes  and  bounds,  and  also  "known  as 
Walker's  Island."  In  the  Cox  Case  to  a 
deed  containing  the  description  "being  the 
part  of  tbe  Burton  McGowan  land  conveyed 
by  him  to  James  H.  McGowan,"  following  a 
particular  description,  and  Dana  v.  Middle- 
sex Bank,  10  Mete.  (Mass.)  250,  Is  cited  and 
approved.  In  which  the  book  and  page  where 
tbe  deed  referred  to  was  registered  was  giv- 
en. And  in  tbe  Midgett  case,  which  is  ap- 
proved In  U.  Oo.  V.  McGowan,  to  a  deed 
giving  a  particular  description  followed  by 
the  words  "or  the  one-fourth  part  of  all  tbe 
land  that  my  father,  Edward  Mann,  died 
seised  and  possessed  of."  It  was  held  In 
these  cases  (and  many  others  could  be  cited 
to  tbe  same  effect)  that  the  particular  de- 
scription controlled,  and  that  It  could  not  be 
enlarged  to  Include  other  lands  by  tbe  gen- 
eral description. 
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[2]  The  second  eontentloa  of  tbe  defend- 
ants Is  also  untenable.  Tlie  mle  prevails 
with  US,  as  contended  by  the  defendants, 
that  the  description  of  land  In  a  deed  may 
be  enlarged  or  limited  by  evidence  of  a  co- 
temporaneons  survey,  but  the  rule  has  al- 
ways been  applied  with  caution,  because, 
In  legal  eftect.  It  permits  the  transfer  of  title 
to  land  by  parol.  In  violation  of  the  statute 
of  frauds,  and  It  may  frequently  result  In 
wrong;  and  Injustice^  It  not  Infrequently 
happens  that  parties,  having  In  contempla- 
tion the  execution  of  a  deed,  go  upon  the 
land  and  make  an  actual  survey  and  locate 
and  mark  the  boundaries  to  be  Included  tn 
the  deed,  and  afterwards  conclude  to  shorten 
or  Ien°;then  a  line,  or  to  make  some  other 
change  in  the  description,  and  the  deed  Is 
executed  accordingly,  and  If  parol  evidence 
of  an  actual  survey  is  permitted  to  control 
the  description  tn  the  deed,  it  In  sudi  cases 
would  thwart  the  intent  of  the  parties  in- 
stead of  carrying  it  into  effect. 

The  courts  have  therefore  been  careful  to 
define  with  particularity  the  circumstances 
under  which  such  evidence  may  be  received, 
and  have  only  permitted  it  to  control  the 
description  in  the  deed  "when  parties,  with 
the  view  of  making  the  deed,  go  upon  the 
land  and  make  a  physical  survey  of  the 
same,  giving  it  a  boundary  which  is  actually 
run  and  marked,  and  the  deed  is  thereupon 
made,  Intending  to  convey  the  land  which 
they  have  surveyed."  Clarke  v.  Aldridge, 
162  N.  C.  830,  78  S.  a  216,  and  cases  dted. 

These  requirements  are  not  only  for  the 
purpo^  of  having  the  line  definltel  r  marked, 
but  also  to  give  publicity  to  the  acts  of  the 
parties,  and  is  analogous  to  the  livery  of 
seisin  of  the  common  law,  where  the  lord, 
without  writing,  in  order  to  invest  the  tenant 
with  title,  went  upon  the  land,  and  in  the 
presence  of  witnesses  delivered  a  tuft  of 
grass  or  a  twig  from  the  land  and  declared 
the  tenant  to  be  in  possession  of  the  land 
granted  to  him. 

In  this  case  none  of  these  evidences  were 
present.  The  parties  did  not  go  upon  the 
land ;  they  did  not  survey  it;  they  did  not 
mark  the  Iwundaries;  and  the  defendants 
must  rely  upon  a  simple  declaration  of  one 
of  the  grantors  made  at  the  time  of  the 
execution  of  the  deed  without  any  allegation 
of  a  fraudulent  Intent 

We  are  therefore  of  opinion  his  honor 
could  have  instructed  the  Jury  on  the  facts 
not  in  controversy  to  answer  the  issue  in 
favor  of  the  plalntitTs,  and  this  view  ren- 
ders it  unnecessary  to  consider  the  excep- 
tions taken  by  the  defendants  in  the  course 
of  the  trial. 

No  error. 

BROWN,  J.,  did  not  Bit 


a74  N.  C.  2S) 
JONES  V.  BRINKIiBlT.    (No.  11.) 

(Supreme  Court  of  North  Carolina.     Sept  12, 
1»17.) 


1.  LiiBKi.  AND   Slandeb   «=»7(2)— Ofterb 
Fklont. 

To  constitute  a  slander  it  is  not  aecessaiy 
that  the  offense  charged  should  be  a  felony. 

2.  CBnaNAi     Law     «=s>27— "Pbm>ny"     ob 
"Mi8demeakob"—Pdnishkbnt— Statute. 

Under  Revisal  1905,  i  8291,  making  crime* 
punishable  by  death  or  impriaonment  in  the 
state's  prison  felonies,  and  all  otho'  crimes  mis- 
demeanors, and  section  329S,  providing  for  im- 
prisonment in  the  county  jail  or  state's  prison 
on  conviction  of  a  misdemeanor,  if  the  offense 
be  infamous,  the  distinction  between  felonies  and 
misdemeanors  is  not  whether  the  offense  is  in- 
famous, but  whether  it  is  punishable  by  immris- 
ooment  in  the  pemteotiary  or  capitally,  in  which 
case  it  is  a  "felony" ;  otherwise  a  "misde- 
meanor." 

[Dd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Felony; 
Misdemeanor.] 

3.  lilBKI.     AND     Slandeb     4=37(18)— AOTIOIt- 

able  Wobds— "Mobal  Tubpitddb." 
An  oral  accusation  of  larceny  dutrges  an 
offense  involving  "moral  turpitude,"  which  is 
defined  as  "an  act  of  baseness,  vileness,  or  de- 
prarity  in  the  private  and  social  duties  that  a 
man  owes  to  his  fellow  man  or  to  society  in  gen- 
eral, contrary  to  the  accepted  and  customary 
rule  of  right  and  duty  between  man  and  man," 
within  the  rule  that  words  which,  if  true,  will 
subject  the  party  charged  to  an  indictment  for  a 
crime  involving  moral  turpitude,  or  to  an  in- 
famous punishment  are  in  themselves  action- 
able. 

[EM.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Moral 
Turpitude.] 

4.  Libel  and  Slandeb  «=5»7(13)— Actionablb 
WoBDB— Infamous   Offense— Jubisdiction. 

In  an  action  for  slander  by  charging  petty 
larceny,  that  is,  of  goods  less  than  $20,  it  is  no 
defense  that  the  larceny  cannot  be  an  infamous 
offense  because  under  the  statute  enacted  pur- 
suant to  Const  art  4,  g  12,  the  recorder's  court 
has  jurisdiction  thereof,  as  whether  an  action 
for  slander  lies  does  not  depend  upon  whether 
the  offense  is  triable  in  the  superior  court  or  in 
the  recorder's  court  or  to  a  magistrate's  court 

5.  Libel  and  Slandeb  «=>7(2)— DErENSES— 
Loss  OF  "Libebam  Legem." 

In  an  action  for  slander,  it  b  no  defense 
that  defendant  did  not  charge  an  offense  for 
which  phiintiff  would  lose  his  "llberam  legem," 
or  free  law,  and  become  discredited  or  disabled 
as  a  juror  and  witness,  or  forfeit  his  goods  and 
chattels  and  lands  tor  Ufe,  and  to  have  his  lands 
wasted,  houses  razed,  trees  rooted  up,  and  b« 
committed  to  imprisonment. 

6.  Libel  and  Slaitdsb  ^ssllS— Ghabok  or 
MAaisTBATi>— Speoiajl  Damages. 

Where  one  charged  with  the  theft  of  ice 
cream  while  in  charge  of  a  church  festival 
would  he  humiliated  and  isolated  from  her  as- 
sociates and  acquaintances,  lAe  was  entitled  to 
recover  special  damages. 

Appeal  from  Superior  Court,  Gates  Coun- 
ty ;  Daniels,  Judge. 

Action  for  slander  by  Alverta  Jones  against 
Abram  Brinkley.  Judgment  of  nonsuit  and 
plaintiff  appeals.    Reversed. 


*s>ror  othw  cases  see  same  topte  and  KB7-NUMBBB  in  alt  Ke7-Numbersd  Dlgeati  and  Indsxw 
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B.  L.  Banks,  Jr.,  of  GatesTllle,  and  Ward  & 
Grimes,  of  Washlngttm,  N.  O,  for  appellant 
A.  P.  Godwin,  of  GatesvUle,  and  EJhringhatis 
&  Snmll,  of  BlIzabeQi  City,  for  appellee. 

CLABK,  G.  J.  This  Is  an  action  for  slan- 
der. It  was  alleged  and  In  evidence  that  the 
defendant,  la  the  presence  of  divers  persons 
and  at  different  times  and  places,  used  words 
to  the  effect  that  the  plaintiff  bad  stolen  a 
gallon  of  ice  cream.  It  was  admitted  that 
the  ice  cream  was  worth  about  $1.  The 
plaintiff  testified  that  such  statement  deeply 
humiliated  ber,  and  prevented  her  from  wish- 
ing to  go  to  church  or  anywhere  else. 

The  court  granted  tbo  defendant's  motion 
to  nonsuit  upon  tbe  ground: 

That  "gennine  bamiliation  of  feeliniv  is  aot  an 
element  of  independent  damage  of  itself,  and 
therefore  there  was  no  special  damage  shown" ; 
(2)  that  "under  the  act  of  1918  (Fub.  Laws 
1913,  e.  118)  the  larceny  charged,  being  of  less 
than  $20,  is  not  punishable  in  the  penitentiarr, 
and  thwefore  not  a  felony,  and  it  is  not  slander 
to  charge  one  of  an  offense  which  is  merely  a 
misdemeanor." 

[1, 2]  It  would  be  a  very  singular  condition 
of  the  law  if  to  diarge  one  of  stealing  $19.99 
is  not  slander,  but  to  charge  a  theft  of  $20 
would  be.  Such  is  not  the  case.  To  consti- 
tute slander  it  is  not  necessary  tbat  the  of- 
fense charged  should  be  a  felony.  "At  corn- 
won  law  and  until  the  Act  of  1891  conspira- 
cy, and  even  such  grave  crimes  as  perjury 
and  forgery,  were  misdemeanors"  (State  v. 
MaUett,  125  N.  C.  723,  34  S.  E.  661);  and  it 
was  always  libel  or  slander  to  charge  falsely 
that  one  was  guilty  of  perjury  (26  Oyc.  305) 
or  forgery  (Id.  292).  Laws  1891,  c.  205,  now 
Revlsal.  {  3291,  proTldtog  that  "a  fdony  Is  a 
crime  which  la  or  may  be  punishable  by  either 
death  or  imprisonment  in  a  state  prison.  Any 
other  crime  is  a  misdemeanor" — was  for  the 
purpose  of  settling  the  line  between  felonies 
and  misdemeanors,  but  this  did  not  prevent 
misdemeanors  including  cases  where  the  of- 
fense was  infamous ;  for  Bevisal,  |  3293,  spe- 
cially provides  for  Imprisonment  in  the  county 
Jail  or  state's  prison  on  conviction  of  misde- 
meanor "If  the  offense  be  infamous."  The  line 
between  felonies  and  misdemeanors  has  never 
Leen  whether  the  offena«  is  an  infamous  one 
or  not  The  line  between  them  is  now  made 
by  our  statute  to  depend  upon  whether  the 
offense  Is  punishable  by  Imprisonment  in  the 
penitentiary  or  capitally,  in  both  cases  the 
offense  la  a  fdony;  otherwise  it  Is  a  misde- 
meanor. 

It  is  true  it  has  been  said  rather  loosely 
that  an  actl<m  for  slander  lies  for  "words 
falsely  spoken  wbldi  impute  to  the  plaintiff 
the  commission  of  a  criminal  offense  involv- 
ing moral  turpitude,  and  which  would  sub- 
ject him,  if  the  charge  be  true,  to  an  infa- 
mous pimlshment."  We  have  already  seen 
tbat  under  our  statute  misdemeanors  for  an 
Infamous  offense  may  be  punished  by  Im- 
prisonment. 


[3,  4]  Besides,  tbe  deflnltioD  is  aot  correct 
The  general  rule  Is: 

"In  case  the  charge,  if  tme,  will  subject  the 
party  charged  to  an  indictment  for  a  crime  in- 
volving moral  turpitude  or  subject  him  to  an  in- 
famous punishment  then  the  words  will  be  in 
themselves  actionable."    26  Cyc.  270,  272. 

To  charge  one  with  larceny  is  to  charge 
him  with  an  offense  involving  moral  turpi- 
tude. 

Nor  can  we  attach  any  Importance  to  the 
defense  set  up  that  the  charge  of  petty  lar- 
ceny, i.  e.,  of  goods  less  than  $20  having  been 
made  petty  larceny,  cannot  be  an  infamous 
offense  because  under  the  statute  the  record- 
er's court  bad  Jurisdiction  of  this  offense. 
The  Jurisdiction  of  the  recorder's  court  is 
bestowed  by  the  Legislature  under  the  au- 
thority of  the  Constitution  (article  4,  S  12), 
which  provides  that: 

"The  General  Assembly  shall  allot  and  dis- 
tribute that  portion  of  this  power  and  jurisdic- 
tion which  does  not  pertain  to  the  Supreme 
Court,  among  the  other  courts  prescribed  in  this 
Constitution  or  which  may  be  established  by 
law,  in  such  manner  as  *  *  *  may  be  deem- 
ed best." 

It  baa  been  held  that  the  Jurisdiction  given 
the  recorder's  courts  Is  not  in  violation  of 
the  right  of  trial  by  Jury  guaranteed  by 
Const  art  1,  |  3,  because  that  section  pro- 
vides that  the  Legislature  may  dispense  witb 
Jury  trials  "for  petty  misdemeanors,  with  the 
right  of  appeal,"  and  tbat  for  the  same  rea- 
son an  indictment  by  a  grand  Jury  Is  not  nec- 
essary. This  court  has  repeatedly  upheld  the 
validity  of  such  courts  in  State  v.  Shine,  149 
N.  C.  480.  62  S.  E.  1080,  State  v.  Doster,  157 
N.  O.  634,  73  S.  E.  Ill,  State  v.  I>unlap,  159 
N.  C  491',  74  S..E.  626,  and  in  other  cases. 

The  test  whether  an  action  lies  for  slander 
Is  not  whether  the  offense  is  triable  in  the 
superior  court  or  the  recorder's  court  or  In  a 
magistrate's  court  It  does  not  depend  upon 
the  offense  being  a  felony  or  a  misdemeanor. 
If  the  offense  charged  Involves  "moral  turpi- 
tude," which  is  defined  to  be  "an  act  of  base- 
ness, vlleness,  or  depravity  in  tbe  private 
and  social  duties  that  a  man  owes  to  bis  fel- 
low man  or  to  society  in  general,  contrary 
to  the  accepted  and  customary  rule  of  right 
and  duty  between  man  and  man"  (26  Cyc. 
272),  then  such  Charge,  if  false,  is  ground  for 
an  action  of  slander  if  orally  made,  and  for 
an  indictment  or  action  for  libel  if  made  In 
writing  or  printed.  To  charge  a  woman 
falsely  of  a  want  of  chastity  Is  slanderous 
and  libelous,  though  such  matter  Is  not  a 
felony  in  her. 

The  only  case  in  our  court  which  properly 
considered  seems  to  be  in  conflict  with  this  Is 
McKee  v.  Wilson,  87  N.  C.  300,  which  holds 
that  to  "constitute  oral  slander  the  words 
must  Impute  to  the  plaintiff  the  commission 
of  an  infamous  offense"  (which  a  charge  of 
theft  is),  but  that  case  went  on  to  say  tbat 
"a  misdemeanor  punishable  only  by  fine  or 
imprisonment  is  not  infamous."  This  latter, 
if  ever  a  correct  statement  of  law,  is  cor- 
rected by  Bevisal,  f  3293,  which  provides  for 
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the  punishment  of  mlademeanors  "If  the  of- 
fense  be  infamons,  by  Imprisonment  In  the 
county  Jail  or  by  a  flue."  Tte  test  Is  not  the 
nature  of  the  ponlahment,  but  the  nature  of 
the  offense  charged.  A  charge  of  larceny  Is 
actionable  per  se,  and  "there  is  no  distinc- 
tion between  g^rand  and  petty  larceny  in  this 
respect,"    25  Cyc.  297. 

[i]  It  was  also  argued  to  us  that  one  could 
not  be  guilty  of  slander  or  lib^  unless  he 
falsely  charged  another  with  an  offense  for 
which  he  would  lose  his  "Uberam  legem." 
Ck>unsel  did  not  agree  among  themselves  as 
to  the  meaning  of  this  survival  from  a  for- 
mer stage  of  existence. 

"To  lose  one's  free  law  (called  the  Tillainous 
judgment)  was  to  become  discredited  or  disabled 
as  a  jaror  and  witness ;  to  forfeit  goods  and  chat- 
tels and  lands  for  life ;  to  have  these  lands  wast- 
ed, houses  razed,  trees  rooted  up,  and  one's  body 
committed  to  prison."  Black's  Law  Dictionary, 
quoting  Hawk,  P.  C.  61,  c.  IxxU,  g  9;  3  Inst. 
221. 

Such  punishments  have  long  since  disap- 
peared from  our  more  humane  law,  and  to 
require  that,  to  constitute  slander  or  libel, 
the  offense  charged  must  be  one  that  would 
subject  the  party  charged  to  such  punish- 
ment, would  be  simply  to  abolish  such  ac- 
tions. 

[(]  Nor  do  we  agree  that  humiliation  of 
the  kind  Inflicted  upon  the  plaintiff  by  the 
charge  of  theft  and  its  resultant  consequenc- 
es Is  not  special  damage.  In  Young  v.  Tele- 
graph Co.,  107  N.  C.  384,  385.  11  S.  E.  1048, 
9  L.  R.  A.  669,  22  Am.  St.  Rep.  883.  It  Is  said: 

"Damages  for  injury  to  the  feelings,  such  as 
mental  anguish  or  humiliation,  are  given,  though 
there  may  be  no  physical  injury,  in  many  cases. 
•  •  •  Tie  plaintiff  is  entitled  to  recover,  in 
addition  to  nominal  damages,  compensation  for 
the  actual  damage  done  him,  and  mental  anguish 
is  actual  damage.  It  is  very  truthfully  and  ap- 
propriately remarked  by  a  learned  author  that 
'the  mind  is  no  less  a  part  of  the  person  than  the 
body  and  the  sufferings  of  the  former  are  some- 
times more  acute  and  lasting  than  those  of  the 
latter.  Indeed,  the  sufferings  of  eadi  frequent- 
ly, if  not  usually,  act  reciprocally  on  the  other.' 
3  Sutb.  Dam.  260.  And  Cicero  (who  certainly 
may  be  quoted  as  an  authority  among  lawyers) 
says,  in  his  Eleventh  Philippic  against  Anthony  : 
'Nam  quo  major  vis  est  animi  quam  corporis,  hoc 
sunt  graviora  ea  quce  concipiuntnr  animo  quam 
ilia  quie  corpore.  For,  as  the  power  of  the 
mind  is  greater  than  that  of  the  body,  in  the 
same  way  the  sufferings  of  the  mind  are  more 
severe  than  the  pains  of  the  body." 

This  has  been  repeatedly  approved.  See 
Anno.  Ed. 

In  Osbom  v.  Leach,  135  N.  C.  628,  47  S.  E. 
611,  66  L.  R.  A.  648,  It  was  held: 

"Actual  damages  include  pecuniary  loss,  physi- 
cal pain,  mental  suffering  and  injury  to  reputa- 
tion." 

Also  Hoke,  J.,  in  Ammons  v.  Railroad,  140 
N.  C.  200,  52  S.  E.  731,  citing  Rleckley,  C.  J. 

What  humiliation  more  intense  and  poign- 
ant can  be  inflicted  than  a  charge  of  theft, 
which  was  made  against  this  plaintiff,  and 
would  any  one  on  hearing  such  charge  con- 
sider  whether  the   amount   of   the   larceny 


diarged  would  subject  the  person  charged 
to  a  trial  In  the  superior  court  or  the  re- 
corder's court,  or  whether  It  was  a  felony,  or 
a  misdemeanor?  Would  this  make  any  dif- 
ference in  the  humiliation  of  the  plaintiff  or 
in  the  injury  to  her  reputation?  Indeed,  un- 
der some  circumstances  a  petty  larceny  might 
be  more  Infamous  than  one  of  a  larger 
amount  In  this  case  the  plaintiff  In  charge 
of  a  church  festival  was  charged  with  steal- 
ing Ice  cream  which  among  her  associates 
and  acquaintances,  if  true,  would  have  con- 
demned her  to  an  Isolation  greater  than 
that  which  might  result  from  the  theft  of 
large  simis  under  other  circumstances. 

The  protection  of  a  defendant  In  8u<±  cases 
as  this  Is  not  In  such  defenses,  as  are  herein 
set  up  but  by  proof  of  the  truth  of  the 
diarge.  E^ven  this  in  former  times  would  not 
have  been  a  defense,  but  in  a  Juster  age  we 
have  deemed  this  a  Just  protection,  and  have- 
so  provided  by  statute.  Revlsal,  {  3267.  For 
the  enactment  of  this  act  allowing  the  truth 
of  the  charge  to  be  a  defense  we  are  in- 
debted to  the  splendid  defense  by  Lord  Ers- 
klue  In  the  Stockdale  Case  and  the  efforts  In 
the  English  Parliament  of  Charles  James 
Fox.  To  the  verdict  of  the  Jury  on  such  de- 
fence the  defendant  must  look,  if  he  has  not 
maliciously  and  falsely  slandered  the  plain- 
tiff. 

The  Judgment  of  nonsuit  is  reversed. 


(174    N.    C.    8) 
BUNCH  V.  FOREMAN  BI<ADES  LUMBER 
CO.    (No.  la) 

(Supreme  Court  of  North  Carolina.     Sept.  12,. 
1917.) 

1.  Mastkb    and    Sebvawt   iS='127— Injcbt— 
Neoliqence. 

For  the  employer  to  let  remain  out  of  re- 
pair for  a  long  time  the  hood  over  the  dangeroo» 
knives  of  a  planing  machine,  a  necessary  pro- 
tection to  workmen,  is  negligence. 

2.  Masteb  and   Skbvant   «=>125(6)— Neou- 
OENCE— Notice. 

It  being  the  master's  duty  to  inspect  dan- 
gerous power  driven  machines  in  its  factory,  no- 
tice to  It  of  defects  in  the  hood  over  the  knives. 
of  a  planing  machine  will  be  Implied  from  their 
long  continuance. 

3.  Masteb  and  Sebvant  ^=9289(10)— Ihjxibt 
— contbibutobt    neauoence  —  qoestion 

FOB  JDBY. 

Contributory  negligence  of  an  inexperienced 
employ^,  injured  in  removing  shavings  from  a 
planing  machine  having  a  defective  hood,  keU 
under  the  conflicting  evidence  a  question  for  the 
jury. 

4.  GUABDIAN   AND   WABD    <9=963— SETTLEMENT 
FOB   INJTTBT— IMFSACHMENT  FOB   FRAUD. 

Even  if  a  guardian  has  right  to  compromise, 
without  legal  sanction,  for  i>ersonaI  injury  to 
the  ward,  the  ward  is  not  bound  by  the  compro- 
mise when  it  is  due  to  gross  negligence  and  bad 
faith,  is  manifestly  unfair  to  the  ward,  made 
for  a  grossly  inadequate  consideration,  and  so 
fraudulent. 

5.  Guardian  and  Wabd  «=»6S— SETn.KMENT 
FOB  Ward's  Injubt— Recoveby  by  Wabd. 

The  guardian  and  his  bond  being  liable  to  - 
the  ward  for  money  received  on  a  fraudulent  set- 
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tlement  for  injury  to  the  ward,  it  should  l>e  cred- 
ited on  the  JDdsment  obtained  bj  the  ward  for 
the  injury. 

Aitpeal  from  Superior  Court,  Conltack 
Oounty;    Daniels,  Judge. 

Action  by  Jerry  H.  Bundh  against  the 
S-oreman  Blades  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Civil  action,  tried  upon  these  issues: 
(1)  Was  the  plaintiff,  Jerry  Bunch,  injured  by 
the  negligence  of  the  defendant  Lumber  Compa- 
ny, as  alleged?    Answer:  Yea. 

C2)  Did  plaintiff,  Jerry  Bunch,  by  his  own  neg- 
ligence, contribute  to>  his  injury,  as  alleged  in 
the  answer?    Answer:  No. 

(3)  What  damage  is  plaintiff,  Jerry  Bunch, 
entitled  to  recover?    Answer:  $5,000.00. 

(4)  Did  Joseph  H.  Bunch,  after  qualifying  as 
guardian  for  said  Jerry  M.  Bunch,  then  a  minor, 
make  settlement  and  execute  the  release  dated 
September  9,  1912,  and  introduced  as  exhibit  in 
this  cause?    Answer:  Yes. 

(5)  Was  said  release  obtained  by  the  fraud 
and  undue  influence  of  defendants,  as  alleged? 
Answer : 

(6)  Was  the  compromise  and  release  executed 
by  said  Bunch,  St.,  made  in  the  exercise  of  or- 
dinary attention  and  honest  judgment?  An- 
swer: No. 

(7)  What  was  the  consideration  actually  paid 
for  said  release  to  said  gnardian  for  the  benefit 
of  said  Jerry  Bunch?     Answer:  $400.00. 

(8)  Was  said  release  obtained  for  a  grossly 
inadequate  consideration?    Answer:  Tes. 

(9)  When  did  plaintiff  Jerry  Bunch  become 
21  years  of  age?    Answer:  July  18,  1916. 

From  the  judgment  rendered  defendant  ap- 
pealed. 

Aydlett  &  Simpson,  of  Elizabeth  Olty,  for 
appellant.  Ehrlnghaus  &  Small,  of  Ellzat>eth 
City,  for  appellee. 

BROWN,  J.  We  will  not  undertake  to  dis- 
cuss the  61  assignments  of  error  presented 
in  this  record.  In  the  main  they  present 
three  propositions:  Whether  upon  all  the 
evidence  there  was  any  negligence;  whether 
upon  all  the  evidence  plaintiff  was  guilty  of 
contributory  n^llgence ;  and  whether  the  at- 
tempted settlement  by  guardian  was  conclu- 
sive. 

The  evidence  of  negligence  is  abundant 
That  of  plaintifF  tends  to  prove  that  he  was 
an  Inexperienced  hand,  21  years  of  age,  em- 
ployed in  defendant's  mill  to  clean  up  shav- 
ings and  keep  the  shavings  clear  from  the 
planing  machines  and  to  rake  them  over  to  a 
blowpipe,  where  they  were  carried  off  by  suc- 
tion. If  one  of  the  men  who  was  operating 
one  of  the  machines  went  out  temporarily, 
he  was  to  take  bis  place  at  the  machine.  He 
wtLB  put  to  work  in  a  large  room  where  those 
and  other  machines  were  in  operation. 
Boards  are  carried  into  the  madiines  on  a 
roUway.  Above  the  plane  of  the  roUway  is 
one  set  of  planer  knives,  revolving  on  an  ax- 
le, which  planes  or  smoothes  the  upper  sur- 
face of  the  board  passing  through  the  ma- 
chines, and  below  the  plane  of  the  roUway  is 
another  set  of  revolving  knives,  which  serves 
the  same  purpose  for  the  lower  surface  of 
the  board.     These  knives,   revolving  at   a 


great  speed,  are  protected  b7  a  cone-shaped 
galvanized  hood  both  above  and  below,  and 
the  largest  part  of  the  shavings  which  are 
thrown  off  by  the  action  of  the  knives  are 
drawn  through  these  hoods  by  a  powerful 
suction  into  pipes  leading  from  their  apexes 
to  other  parts  of  the  mill.  The  other  shavings 
find  their  way  out  and  cluster  on  the  greasy, 
sticky  machinery  or  fall  on  the  floor  about 
the  machines,  and  were  supposed  to  be  raked 
to  other  suction  pipes  by  plaintiff.  If  the 
hoods  fit  up  close,  flush  with  the  surface  of 
the  roUway,  it  is  impossible  to  come  in  con- 
tact with  the  knives. 

The  evidence  tends  also  to  show  that  the 
particular  maclilne  at  which  plaintiff  was 
hurt  was  a  very  old  one,  not  constantly,  but 
occasionally,  used,  and  the  hood,  which  could 
have  been  easily  and  cheaply  replaced,  was 
old,  and  had  been  for  some  time  worn  out; 
that  though  the  hoods  on  other  machines  bad 
been  removed  and  replaced  by  newer  ones, 
nothing  had  been  done  to  this  one  for  10 
years;  that  there  was  at  the  time  of  injury, 
and  had  been  for  some  time  prior  thereto,  a 
large  hole  or  dent,  an  inch  and  a  half  or  two 
inches  wide,  where  the  lower  hood  had 
sUp];>ed  or  shaken  down,  and  which  also  was 
cracked  and  l)ent  In;  that  this  break  was 
apparently  an  old  one;  that  it  frequently 
had  become  stopped  or  clogged  up  with  shav- 
ings ;  that  either  the  machine  was  not  care- 
fully Inspected  or  its  broken  condition  re- 
peatedly passed  over;  that  the  gap  had  got- 
ten so  clogged  with  shavings  at  time  plaintiff 
was  hurt  that  it  appeared  to  be  an  accumula- 
tion or  knot  of  shavings  stuck  to  the  outside 
of  the  galvanized  hood;  that  on  the  Satur- 
day following  the  Monday  he  went  to  work, 
plaintiff  noticed  an  accumulation  of  shavings 
sticking  to  the  outside  of  the  galvanized  hood, 
the  plaintiff  t>eing  entirely  ignorant  of  the 
defective  condition  of  the  hood  and  of  the 
existence  of  the  hole  and  dent  which  had  be- 
come clogged  by  shavings;  and,  pursuant  to 
his  instructions  to  keep  the  machines  clear 
of  shavings  and  in  the  line  of  his  duty,  he 
attempted  to  brush  off  these  shavings  from 
the  hood,  when  instantly  the  suction  created 
by  the  rapidly  revolving  knives,  supplement- 
ed by  the  suction  of  the  machine  designed  to 
draw  off  the  shavings,  pulled  his  fingers, 
right  hand,  and  forearm  into  the  hood 
through  the  dent,  and  entirely  destroyed  the 
same  up  to  near  his  elbow,  causing  the  plain- 
tiff great  suffering  and  injury. 

[1,2]  That  the  above-stated  facts,  proven 
by  plaintiff's  testimony,  taken  to  be  true, 
constitute  actionable  negligence  is  too  plain 
to  be  discussed.  The  hood  over  the  danger- 
ous knives  Was  a  necessary  protection  to  the 
workmen,  and  it  was  gross  negligence  to  let 
it  remain  out  of  order  for  the  length  of  time 
disclosed  by  the  evidence.  An  employer  of 
labor  Is  held  to  the  duty  of  Inspecting  dan- 
gerous power  driven  machines  used  in  his 
factory,  and  notice  to  him  wiU  be  implied 
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from  long-exlstins  defects  In  snch  machines. 
Cozzins  V.  Chair  Co.,  165  N.  C.  364,  81  S.  E. 
407;  Klger  t.  Scales  Co.,  162  N.  O.  136,  78  S. 
BL  76;  Labbatt,  p.  2711  et  seq. 

[S]  Upon  the  Issue  of  eontrlbntory  neg- 
ligence, the  defendant  contended  that  plain- 
tiff was  instructed  spedflcally  by  the  fore- 
man to  use  a  rake  furnished  him  for  the 
purpose  of  raking  the  shavings  away  from 
the  machines,  and  that  he  was  directed  not  to 
put  his  hands  on  the  machine.  The  plaintiff 
contends  that  while  he  had  been  given  a 
wooden  rake  to  rake  shavings,  no  particular 
instructions  bad  been  given  him  as  to  how  or 
when  to  use  it,  and  the  rake  was  not  suitable 
for  use  in  scraping  off  the  shavings  from'  the 
machine,  and  that  It  was  impossible  to  get 
the  shavings  out  of  the  aperture  in  the  hood 
with  it  The  Judge  left  this  question  to  be 
determined  by  the  Jury,  and  his  instructions 
are  clear,  and  all  that  defendant  could  rea- 
sonably ask.  He  substantially  told  the  Jury 
that  if  plaintiff  violated  the  directions  of  the 
foreman,  and  that  such  dereliction  of  duty 
caused  the  injury  or  contributed  to  it,  plain- 
tiff could  not  recover. 

[♦]  The  third  proposition  presented  by  de- 
fendant is  the  conclusiveness  of  the  alleged 
settlement  and  release  made  and  executed 
by  the  father  of  the  plaintiff  as  bis  guardian. 
It  is  true  that  there  is  authority  for  the  posi- 
tion that  a  general  guardian  has  authority  to 
compromise  a  claim  on  behalf  of  bis  ward, 
but  even  In  these  Jurisdictions  it  is  held  that 
the  ward  is  not  bound  by  a  compromise  which 
is  made  In  bad  faith  or  which  is  unfair  to 
him,  and  an  order  of  court  must  be  first  ob- 
tained,* authorizing  the  compromise  if  re- 
quired by  statute.  21  Cyc.  74,  N.  6;  6  R.  C. 
I).  (Compromise  and  Settlement)  U  9,  10. 

We  are  not  apprised  of  any  statute  of  this 
state  which  authorizes  or  forbids  a  guardian 
to  settle  by  compromise  for  an  Injury  to  his 
ward's  person.  The  weight  of  authority  for- 
bids such  a  settlement  without  the  sanction 
of  the  court  or  ofllcer  to  whom  the  guardian 
must  account.  Rogers  on  Domestic  Rela- 
tions, 8  869 ;  12  R.  C.  I*  1130 ;  22  Cyc.  663. 

It  has  been  held  by  this  court  that  receiv- 
ers have  no  such  power  (Temple  v.  Williams, 
91  N.  C.  82),  but  receivers  are  not  vested 
with  the  authority  of  a  general  guardian. 
The  right  of  a  guardian  to  settle  by  com- 
promise without  legal  sanction  for  a  i>erson- 
al  Injury  to  his  ward  has  never  been  passed 
upon,  so  far  as  we  are  Informed,  by  this 
court 

Assuming,  however,  that  the  guardian  has 
such  authority,  the  ward  Is  not  bound  by  the 
compromise  when  it  is  due  to  gross  negli- 
gence, bad  faith,  is  manifestly  ufafair  to  the 
ward,  and  made  for  a  grossly  inadequate  con- 
sideration. In  a  leading  case  (Ordinary  ▼. 
Dean,  44  N.  3.  Law,  64)  the  New  Jersey 
court,  q>eaklng  of  the  power  of  a  guardian, 
says: 


"^e  stands  in  the  same  position  as  any  other 
tmstee,  who  may,  gener^y,  acting  in  good 
faith,  compound  and  release  a  debt  due  the  trust 
estate;  and  such  composition  or  release  for  a 
valuable  consideratioh  ia  prima  facie  valid  and 
effsctaal." 

If  the  compromise  or  release  la  made  with- 
out Justification  or  fraudulently  or  upon  a 
grossly  inadequate  consideration,  the  guard- 
ian will  be  answerable  for  it  in  his  accounts ; 
and  snch  compromise  can  be  Impeached  upon 
the  trial  of  the  action  in  which  it  is  present- 
ed as  a  defense  by  showing  that  it  was  not 
made  in  good  faith,  but  in  fraud  of  his  rights. 

See,  also,  Nashville  Lumber  Co.  ▼.  Bare- 
fleld,  93  Ark.  353,  124  8.  W.  758,  20  Ann.  Cas. 
968,  where  this  New  Jersey  case  and  other 
authorities  are  discussed. 

It  is  true  the  Jury  failed  to  answer  the 
fifth  issue  relating  to  spedflc  fraud,  but  they 
did  find  that  the  guardian  failed  to  exercise 
"ordinary  attention  and  honest  Judgment," 
and  that  the  consideration  paid  by  defendant 
to  the  guardian  was  only  $400,  and  that  It  is 
grossly  inadequate.  Such  findings  are  tanta- 
mount to  a  finding  of  fraud,  and  do  In  them- 
selves constitute  legal  fraud,  and  Justified  the 
court  in  declaring  the  release  void. 

[E]  We  think,  however,  that  defendant  is 
entitled  to  credit  on  the  judgment 'for  the 
$400  paid  the  guardian.  For  this  sum  the 
guardian  and  his  bond  are,  of  course,  liable 
to  plaintiff.    Let  sudi  credit  be  entered. 

Upon  a  review  of  the  entire  record,  we  find 
no  error. 

(174    N.    C.    27) 

RODGBRSON  v.  HOUTZ.     (No.  14.> 

(Supreme  Cionrt  of  North  OaioUna.    Sept.  12, 
1917,) 

1.  Masteb  and  Sebvant  «=>107(1)— Iitjubies 
TO  Sebvant— Safe  Apfuancks. 

WhUe  the  rule  requiring  a  master  in  the  ex- 
ercise of  reasonable  care  to  provide  his  employes 
with  a  safe  place  to  work  and  tools  safe  and 
suitable  for  the  purpose  is  not  so  stringent  in 
the  case  of  ordinary  everyday  tools  and  condi- 
tions requiring  no  special  care  as  in  the  case  of 
dangerous  appliances,  nevertheless  an  employer 
is  not  relieved  of  all  obligation  and  responsibil- 
ity with  reference  to  snch  tools,  and  is  liable 
for  negligence  in  supplying  tools  of  that  char- 
acter or  in  failing  to  keep  them  in  order,  where 
the  defect  is  of  a  kind  Uiat  reasonably  imports 
menace  of  substantial  injury,  and  is  known  to 
the  master,  or  should  have  been  ascertained  on 
requisite  inspection. 

2.  Mabtee  and  Sebvant  «=>286(4)— Injxtbies 
TO  Sebvant  —  AonoNB  —  Evidence  —  Jurt 
Question. 

In  an  action  for  injuries  received  by  a  serv- 
ant claimed  to  have  resulted  from  a  defective 
cant  hook  which  the  foreman  had  assured  the 
servant  was  sufficient,  the  question  of  the  mas- 
ter's negligence  fceM  for  the  jury. 

Appeal  from  Superior  Court,  Pasquotank 
County;  Justice,  Judge. 

Action  by  J.  A.  Rodgerson  against  A.  B. 
Houtz,  trading  as  the  Southern  RoUer,  Stave 
ft  Heading  Company.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.    Reversed. 
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The  action  waa  to  recover  damages  for 
physical  injaries  received  by  plaintiff,  an  em- 
ploy^  of  defendant,  while  engaged  In  loading 
logs  onto  cars  and  by  reason  of  alleged  negli- 
gence of  defendant  in  not  supplying  plain- 
tiff with  a  cant  hook,  fit  and  proper  for  the 
parpose.  At  the  dose  of  plaintiff's  evidence, 
on  motion,  there  was  Judgment  of  nonsuit, 
and  plaintiff  excepted  and  appealed. 

E.  L,  Sawyer  and  J.  B.  Leigh,  both  of  Eliz- 
abeth City,  for  appellant  Meekins  &  Mo- 
MuUan,  of  Elizabeth  City,  for  appellee. 

HOKE,  J.  The  testtmony  Introduced  by 
plaintiff  tending  to  support  his  claim  is  set 
forth  in  the  record  as  follows : 

"Plaintiff  testified  that  ne  thought  Evans 
knew  more  about  the  cant  hook  than  he  did, 
and  went  to  work  with  it  because  Evans  said  it 
was  aU  right;  plaintiff  had  been  working  there 
a.  week  or  two  and  had  worked  very  little  with 
cant  hooka,  and  did  not  know  much  about  them ; 
about  half  an  hour  after  he  began  work  unload- 
ing logs,  where  Evans  had  directed  him  to  work ; 
that  in  rolhng  a  log  from  the  flat  car  the  handle 
of  the  cant  hook  broke  and  threw  him  off  the 
flat  car  about  five  or  six  feet,  and  he  fell  back- 
ward headfirst,  and  bit  his  shoulder  on  the  end 
of  a  log,  and  sustained  serious  and  painful  in- 
jury ;  that  be  was  confined  to  his  home  several 
days  on  account  of  the  injury ;  that  it  was  very 
painful,  and  that  he  has  not  been  able  to  do 
any  heavy  work  since;  that  if  he  worked  with 
the  injured  side  during  the  day  it  pained  bim  so 
he  could  not  sleep  at  night ;  and  that  this  con- 
dition continues  to  the  present  time." 

Percy  Davis,  witness  for  plaintiff,  testified: 
"That  plaintiff  and  he  went  to  foreman, 
Evans,  for  orders,  and  that  foreman  put  them  to 
work  unloading  logs  from  flat  cars;  that  said 
foreman  handed  each  of  them  a  cant  hook,  and 
that  plaintiff  said  the  cant  hooks  were  not 
worth  a  cuss,  and  that  Evans  said  go  on,  the 
cant  hooks  wonld  bold  more  than  he  could  pull ; 
that  he  saw  no  other  cant  hooks  on  the  premises 
other  than  the  two  he  and  plaintiff  bad;  that 
in  a  short  time  after  they  began  to  roll  logs  off 
the  car  the  handle  of  plaintiff's  cant  hook  broke, 
and  he  fell  backwards  off  the  flat  car,  and  the 
back  of  his  shoulder  hit  the  end  of  a  log;  that 
he  fen  some  five  or  six  feet ;  that  he  laid  on 
ground  some  five  minutes  before  he  got  up. 
When  he  went  off  he  was  holding  his  arm,  and 
his  actions  indicated  that  he  was  suffering  great 
pain." 

Considering  this  evidence  as  correctly  por- 
traying the  facts  of  the  occurrence,  and  we 
are  required  so  to  consider  It  on  a  judgment 
of  this  character,  we  are  of  opinion  that  the 
order  of  nonsuit  la  erroneous,  and  the  cause 
must  be  referred  to  the  jury. 

[1]  In  the  recent  case  of  Wright  v.  Thomp- 
■on,  171  N.  O.  88,  87  S.  B.  063,  while  rec- 
ognizing the  position  that  the  rule  requiring 
an  employer  of  labor,  in  the  exercise  of  rea- 
sonable care,  to  provide  his  employ^  with  a 
safe  place  to  work  and  furnish  him  tools 
safe  and  suitable  for  the  purpose,  was  not 
"8o  stringent  in  the  case  of  ordinary  every- 
day tools  and  ordinary  everyday  conditions, 
requiring  no  special  care,  preparation,  or  pro- 
vision," the  court  held  that  an  employer  was 
not  relieved  of  all  obligation  and  responsi- 
bility in  reference  to  such  tools,  and,  further. 


that  .when  there  was  negligence  in  supplying 
tools  of  that  character  or  keeping  them  in 
order,  and  the  defect  was  of  a  kind  that  rea- 
sonably imported  menace  of  substantial  phys- 
ical injury,  and  the  same  was  known  to  the 
employer,  or,  if  it  should  have  been  ascertain- 
ed by  him,  under  the  rules  of  inspection  ap- 
plicable to  such  cases  and  having  due  regard 
to  the  nature  of  the  defiect  and  the  use  to 
which  it  was  being  put  and  all  the  attendant 
drcumsta'nces,  liability  might  attach.  In  the 
case  referred  to  the  employ^,  engaged  in 
holding  a  steel  drift  pin  while  another  struck 
it  with  a  sledge  hammer,  had  his  eye  put  out 
by  a  chip  of  steel  flying  from  the  head  of  the 
pin.  The  end  was  burred  or  frayed,  and  its 
condition  had  been  called  to  the  attention  of 
the  boss  or  vice  prindpal,  and  had  been  in 
that  threatening  condition  for  near  three 
months.  To  use  such  a  pin  In  that  way  was 
likely  to  bring  about  just  the  injury  that  oc- 
curred, and,  though  the  tool  was  a  simple  one, 
a  drift  pin  16  inches  long,  tapering  from  sev- 
en-eighths to  a  half  inch,  a  Judgment  of  non- 
suit was  reversed,  and  the  cause  referred  to 
the  Jury.  The  ruling,  we  think  is  grounded 
in  right  reason,  and  .was  made  as  the  correct 
deduction  from  numerous  decisions  of  our 
court  In  which  the  question  had  been  consid- 
ered and  passed  upon.  Mlncey  v.  Railroad, 
161  N.  O.  467,  471,  77  S.  E.  673;  Young  v. 
Fiber  Co.,  159  N.  C.  876,  74  S.  B.  1051; 
Reld  V.  Rees,  155  N.  C.  230,  71  S.  E.  315; 
Mercer  v.  Railroad,  164  N.  C.  399,  70  S.  E. 
742,  Ann.  Cas.  1912A,  1002;  Cotton  v.  Rail- 
road, 149  N.  C.  227,  62  S.  B.  1093. 

[2]  On  the  facts  as  now  presented,  the  evi- 
dence tends  to  show  that  this  cant  hook  was 
an  implement  suitable  to  the  work  and  whidi 
the  employer  should  supply ;  that,  while  sim- 
ple in  itself,  it  was  designed,  by  leverage,  to 
give  the  workman  more  power ;  that  he  was 
engaged  in  loading  and  unloading  heavy  logs 
from  cars,  rough  work,  and  where  he  .was 
frequently  liable  to  be  in  position  that,  if 
the  hook  slipped,  its  hold  or  the  handle  broke, 
severe  injuries  were  not  improbable,  and, 
applying  the  principles  of  the  cases  referred 
to  and  others  of  like  import,  the  issue  must 
l>e  referred  to  the  Jury  on  the  question  wheth- 
er the  tool  was  defective,  was  such  defect 
known  to  the  employ^,  and  was  it  of  a  kind 
which  threatened  substantial  injury  in  its 
use. 

The  Case  of  Morris  t.  Railroad,  171  N.  0. 
533,  88  S.  E.  818,  to  which  we  were  refer- 
red by  counsel,  is  not  in  conflict  with  our 
present  decision.  In  that  case  a  nonsuit  ,was 
sustained  on  facts  tending  to  show  that 
claimant  received  a  severe  sprain  in  the  back 
because  a  hammer  with  which  he  was  driving 
spikes  into  cross-ties  liad  slipped  from  the 
head  of  the  spike  as  the  blow  was  struck. 
There  was  also  evidence  that  the  hammer  had 
been  slick,  and  the  employer  had  promised  a 
new  one.  The  dedslon  was  made  to  rest  on 
the  position  that  In  work  of  that  kind  the 
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juei^e  fact  that  a  hammer  had  become  sUck 
did  not  import  menace  of  physical  injury, 
and  the  occurrence  should  be  fairly  regarded 
as  an  accident. 

Speaking  to  the  two  cases  of  Wright  and 
Morris,  the  Chief  Justice  tersely  points  out 
the  distinction  as  follows  in  Wright's  Case: 

"We  set  aside  the  nonsait  because  it  was 
shown  that  the  drift  pin  furnished  the  plaintiff 
had  been  broken  off  and  had  remained  so  at 
least  30  days,  and  that  the  plaintiff  had  notified 
the  foreman  of  its  defective  condition.  Injury 
might  reasonably  have  been  expected  from  such 
cause.  That  was  certainly  a  very  different  case 
from  the  present  Here  the  tool  was  a  hammer, 
and  it  could  not  be  anticipated  that  on  striking 
the  spike  to  drive  it  into  the  cross-tie  the  ham- 
mer would  slip,  nor  that  by  its  going  2  inches 
further  the  plaintiff's  back  would  be  sprained." 

And  he  held  that  the  Morris  Case  came 
within  the  principle  as  Illustrated  and  ap- 
plied in  House  v.  Railroad,  152  N.  C.  398, 
67  S.  E.  981,  Brookshire  v.  Electric  Co.,  152 
N.  C.  669,  68  S.  E.  215,  Dunn  v.  Railroad, 
151  N.  C.  313,  66  S.  E.  134,  and  that  class 
of  decisions. 

There  is  error,  and  this  will  be  certified, 
that  the  proper  issues  be  submitted  to  the 
Jury.    Reversed. 

BROWN,  J,  (concurring).  It  would  seem 
that  under  the  decisions  of  this  court  cant 
hooks  should  be  classified  among  the  minor 
tools  in  ordinary  and  everyday  use,  the  regu- 
lar inspection  of  which  is  not  required  of' the 
master,  and  for  defects  In  which  be  is  gen- 
erally exempt  from  responsibility. 

But  It  appears  in  the  evidence  that  this  par- 
ticular cant  hook,  the  breaking  of  which  caus- 
ed the  injury,  was  to  be  used  in  at  best  a 
rather  dangerous  business,  the  unloading  of 
large  logs  from  a  car,  an  operation  in  which 
the  safety  of  the  laborer  Is  to  a  considerable 
extent  dependent  upon  the  strength  of  the 
utensil. 

The  plaintiCT  knew  this,  and  of  course  the 
foreman  knew  It.  When  given  the  cant  hook 
by  the  foreman,  the  plaintiff  protested  that 
it  was  defective  and  unfit  for  rolling  logs 
off  the  car.  The  foreman  assured  blm  that  it 
was  strong  enough  and  would  hold  more  than 
he  could  pull.  The  plaintiff  relied  upon  such 
assurance,  and  was  Injured  In  consequence. 

For  these  reasons,  I  think  the  court  erred 
in  sustaining  the  motion  to  nonsuit 


(174   N.   c.   39) 

KINO  V.  ATLANTIC  COAST  LINE  R  CO. 
(No.  69.) 

(Supreme  Court  of  North  Carolina.    Sept  12, 
1917.) 

Masteb  and  Seevant  iS=5>286(7)— Injuries  to 
Servant— Evidence— Jury  Question. 
In  an  action  by  a  servant  injured  by  the 
slipping  of  a  detached  bar  of  iron  used  by  him 
in  shaking  grates,  the  question  of  the  master's 
negligence  in  not  supplying  a  proper  bar  and 
fixing  the  spigot  over  which  the  bar  fitted  held 
for  the  jury. 


Appeal  from  Superior  Court,  Edgecombe 
Ctounty;    Whedbee,  Judge. 

Action  by  Callie  King  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

Civil  action  to  recover  for  physical  in- 
juries caused  by  alleged  negligence  on  the 
part  of  defendant  At  the  close  of  plaintiff's 
evidence,  on  motion,  there  was  judgment  of 
nonsuit,  and  plaintiff  excepted  and  appealed. 

J.  W.  Keel,  of  Rocky  Mount,  and  W.  O. 
Howard,  of  Tarboro,  for  appellant  John  U 
Bridgcrs,  of  Tarboro,  for  appellee. 

HOKE,  J.  In  Rodgerson  v.  Houtz,  93  S. 
E.  376,  at  the  present  term,  the  court  has 
held.  In  approving  the  decision  of  Wright  v. 
Thompson,  171  N.  C.  88,  87  S.  E.  963,  and 
other  cases,  that  where  an  employe  was  in- 
jured by  reason  of  defective  tools  supplied 
him,  the  employer  was  not  necessarily  re- 
lieved of  all  responsibility  merely  because 
the  tools  were  of  simple  structure,  but.  In 
case  there  was  negligent  default  in  the  re- 
spects suggested  on  the  part  of  the  employer, 
and  the  defect  was  of  a  kind  importing 
menace  of  substantial  physical  Injury,  having 
due  regard  to  the  nature  of  the  work  and 
the  manner  of  doing  It,  and  it  was  further 
shown  that  the  employer  knew  of  such  de- 
fect or  should  have  found  it  out  under  the 
duty  of  inspection  ordinarily  incumbent  upon 
him  In  such  cases,  under  certain  conditions 
UabiUty  might  attach. 

In  the  present  case  there  was  evidence  on 
the  part  of  plaintiff  tending  to  show  that  in 
February,  1913,  plaintiff  was  an  employe  of 
defendant  as  fireman  of  a  stationary  engine 
In  the  shops  of  defendant  at  Rocky  Mount, 
N.  C,  his  duties  being  to  keep  his  fires  going 
and  his  grate  clean;  "to  shake  the  grate": 
to  do  this  there  was  a  rod  or  bar  attached  to 
the  grate  under  the  boiler,  and  on  this  was 
an  Iron  "spigot"  or  peg  about  11  Inches  long, 
the  size  of  two  fingers;  there  was  also  a  de- 
tached bar  of  Iron  about  3  feet  long  with  a 
slot  in  it,  designed  to  fit  over  the  spigot  and 
make  a  handle  by  which  the  fireman  moved 
the  grate  back  and  forth  when  it  needed 
cleaning;  that  this  spigot  had  been  in  part 
broken  off  and  bent  so  that  the  regular  bar 
would  not  fit  over  it  at  all,  and  on  the  even- 
ing in  question  and  at  one  or  two  other  times 
plaintiff's  boss  had  gotten  a  bar  from  an  en- 
gine which  was  3%  feet  long,  weighing  10  or 
15  iraunds,  and  directed  plaintiff  to  dean  the 
grate  with  that ;  that  the  slot  in  this  engine 
bar  was  too  large  for  the  spigot  or  peg,  giv- 
ing it  some  play  or  slack  as  it  was  being 
used,  and  it  was  dangerous  to  operate;  that 
witness  had  told  the  boss  that  there  was 
danger  In  the  conditions  presented  and  some 
one  was  going  to  get  hurt,  and  the  boss  had 
promised  to  have  it  fixed;  that  at  the  time 
of  the  occurrence,  as  plaintiff  was  pulling 
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the  bar  with  great  force  In  the  eifort  to 
clean  tbe  grate,  owing  to  this  slack  or  mis- 
fit on  the  slot  It  slipped  off  the  end,  striking 
tbe  plaintiff  in  tbe  stomach,  causing  serious 
and  painful  Injuries ;  that  he  was  In  the 
hospital  two  months,  hernia  developed  as  a 
result,  and  witness  still  suffered  and  was  in- 
capacitated for  heavy  labor. 

Another  witness,  Mr.  Braswell,  boss  of 
plaintiff,  testified,  among  other  things  that 
-ordinarily  the  regular  iron  bar  or  handle 
fitted  tight  over  tbe  spigot  or  peg,  but  this 
last  had  been  broken  or  bent  for  several 
days  so  It  could  not  be  used,  and  so  they  got 
one  off'  an  engine ;  that  this  last  was  too 
large  for  the  spigot,  and  witness  had  seen 
It  slip  off  several  times  before,  and  one  of 
tbe  firemen  had  gotten  his  knee  hurt  by  it; 
that  witness  had  reported  the  condition  to 
the  shop  boss,  and  he  bad  promised  to  have 
it  fixed. 

While  ordinary  work  of  this  character 
might  not  Import  such  danger  or  threat  of 
injury  as  to  permit  an  Inference  of  action- 
able negligence  on  the  part  of  an  employer, 
we  think  that  the  size  and  weight  of  the  bar 
and  grate  in  this  instance  and  the  defect 
complained  of,  together  with  the  positive  evi- 
dence of  danger  In  operating  the  grate  under 
conditions  described,  present  a  case  requir- 
ing that  the  question  of  responsibility  be 
submitted  to  the  Jury  on  appropriate  issues, 
and  to  that  end  the  order  of  nonsuit  be  set 
aside. 

ESrror.    Reversed. 


(174    N.    C.   42) 

RUCKER  &  SHEELT  CO.  v.  WILLET  et  al. 
(No.  80.) 

(Supreme  Court  of  North  Carolina.     Sept.  12, 
1»17.) 

1.  Lamdlobd  and  Tenant  «=»167  i3>—Rkpaib 

— LlABIUTY   OF  LaNDLOBD. 

The  occupant,  and  not  the  landlord,  is  ordi- 
narily liable  to  third  persons  for  injuriea  caused 
by  failure  to  keep  the  premises  in  repair,  but 
the  landlord  is  liable  where  he  contracts  to  re- 
pair, lets  the  premises  in  ruinous  condition,  or 
authorizes  a  wrong. 

2.  LaNDLOBD    and    TENANT    <g=lS6(9)— INJU 

BiEs  TO  Pbofkbty  OF  Tenaniv-Liabiutt  of 

LiANDIX>BD. 

A  landlord  owning  a  three-story  building 
demised  one  of  the  storerooms  on  the  ground 
floor  to  plaintiff,  and  an  office  above  to  a  den- 
tist. The  dentist  had  no  written  lease,  because 
be  objected  to  the  length  of  time  required,  but 
his  offices  were  rented  to  him  with  the  same 
privileges  as  the  other  tenants,  and  he  was  sub- 
jected to  the  same  penalties.  Plaintiff's  lease 
required  the  landlord  to  repair  with  all  reason- 
able diligence  in  case  the  premises  were  dam- 
aged by  fire  or  other  causes  than  the  act,  de- 
fault or  neglect  of  the  tenant.  The  landlord 
supplied  its  tenants  with  water  and  consented 
to  the  dentist's  installing  extra  plumbing  used 
in  connection  with  a  fountain  cuspidor  on  bis 
dental  chair.  The  waste  pipes  connected  with 
such  cuspidor  became  clogged,  and,  the  water 
being  left  on,  it  overflowed  during  the  night  and 
injured  plaintiff's  property.  Held  that,  as  .the 
landlord  authorized  the  installation  of  the  foun- 


tain cuspidor  and  was  bound  to  maintain  the 
premises  in  repair,  it  was  liable  for  the  injury 
to  plaintiS's  property. 

3.  Landloed  and  Tenant  «=»166(5)  —  Rb- 
p-AiBs— Liability  of  Landloed. 

In  such  case,  as  the  landlord  bad  complete 
control  of  the  water  system  in  the  building  and 
could  shut  off  the  water  outside,  it  was  liable 
for  damages  resulting  from  neghgence  in  over- 
sight and  control  or  want  of  repair  of  the  water 
system,  as  it  impliedly  agreed  to  protect  its  ten- 
ants. 

4.  Landlobd  and  Tenant  €=s>166(5)— Defec- 
tive Plumbing  —  Injuby  to  Pbopbhty  of 
Tenant— Liability  of  Landlobd. 

As  the  landlord's  janitor  had  the  key  to  the 
dentist's  offices  and  had  control  of  the  water 
system,  he  was  negligent  in  failing  to  discover 
the  leak  and  shut  o£E  the  water ;  the  plumbing, 
other  than  that,  installed  by  the  dentist,  being 
defective. 

5.  Landlobd  and  Tenant  «=>166(9)— Injtjby 
TO  Tenant's  Pbopebty  —  Negligence  of 
Otheb  Tenant. 

In  such  case  the  dentist  was  guilty  of  neg- 
ligence in  leaving  his  fountain  cuspidor  run- 
ning during  the  night  where  there  was  no  need 
for  it,  and  there  was  no  one  to  turn  off  the  wa- 
ter in  case  of  leaks. 

6.  I<andlobd  and  Tenant  <g=>169(7)  —  Dam. 
AGES— Evidence. 

In  an  action  by  a  tenant  whose  property 
was  injured  by  water  escaping  from  the  prem- 
ises of  a  tenant  occupying  an  upper  floor,  evi- 
dence held  to  warrant  finding  that  plaintiff's 
damage  was  the  result  of  joint  negligence  of 
landlord  and  the  other  tenant. 

Appeal  from  Superior  Court,  Pasquotank 
Ck)unty;    Justice,  Judge. 

Action  by  the  Rucker  &  Sheely  Company 
against  Dr.  H.  S.  WUley  and  the  Kramer 
Realty  (Company.  From  a  Judgment  for 
plaintiff,   defendants   appeal.     Affirmed. 

The  plaintiff  (which  Is  a  large  dry  goods 
concern),  as  tenant  df  defendant  Kramer 
Realty  Company,  occupied  one  of  the  store- 
rooms on  the  ground  floor  of  the  large  three- 
story  building  in  Elizazbeth  City,  known  as 
the  Kramer  Building,  and  belon^ng  to  said 
company.  The  defendant  H.  S.  Willey,  who 
is  a  practicing  dentist,  also  occupied  as 
tenant  two  of  the  oflices  of  the  second  floor 
of  said  building,  directly  over  tbe  rear  por- 
tion of  plaintiff's  store.  The  building  was 
equipped  with  water  and  sewer  pipes,  and 
as. a  part  of  the  lease  contract  water  and 
sewerage  were  furnished  to  the  various  ten- 
ants by  the  lessor  company. 

In  December,  1915,  the  plaintiff  found, 
upon  opening  the  store  one  morning,  that 
during  the  night  the  floor  of  the  store  had 
been  flooded  and  the  stock  injured  by  water, 
which  was  then  falling  In  large  quantities 
from  the  celling  just  under  Dr.  Wliley's 
office.  Tbe  evidence  tended  to  show  that 
500  to  600-  gallons  had  come  through  and 
that  it  would  have  taken  from  eight  to  nine 
hours  for  It  to  leak  through.  The  floor  In 
Or.  Wliley's  ofiice  was  found  saturated  with 
water.  There  was  no  sign  of  any  water 
having  leaked  from  any  other  portion  of  the 
second  floor.    Dr.  Wllley  had  for  the  opera- 
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tlon  of  his  doital  apparatus  an  arrangement 
different  from  the  other  tenants,  In  that  he 
had  some  extra  plumbing  to  carry  the  water 
Into  and  away  from  the  fountain  cuspidor 
on  his  dental  chair,  whldi  extra  plumbing 
was  put  In  and  paid  for  by  him,  with  the 
consent  and  approval  of  the  Kramer  Realty 
Company.  This  fountain  cuspidor  was  not 
connected  with  the  main  water  and  sewer- 
age pipes  In  the  building  by  an  iron  pipe, 
but  rubber  hose  was  used,  and  it  was  so  con- 
structed that  the  water  would  run  Into  and 
out  of  it  continuously  if  the  waste  iripe  was 
dear. 

The  plaintiff  brought  this  action  against 
both  defendants,  and  from  the  rerdict  and 
Judgment,  both  the  defendants  appealed. 

J.  B.  Leigh  and  Aydlett  ft  Simpson,  all  of 
Elizabeth  City,  for  appellant  Kramer  Realty 
Co.  Ehrlngbaus  &  Small,  of  Elizabeth  City, 
for  appellant  Willey.  Ward  ft  Thompson, 
of  EUzabetb  City,  for  appellee. 

CLARK,  O.  J.  [1]  As  to  the  Kramer  Real- 
ty Company,  the  rule  applicable  may  be  thus 
stated: 

"The  occupant,  and  not  the  owner  or  land- 
lord, is  ordinarily  liable  to  third  persons  for  in- 
juries caused  by  failure  to  keep  the  premises 
in  repair.  But  this  liability,  howeTer,  is  ex- 
tended to  the  landlord  where  he  contracts  to 
repair  [as  in  this  ease]  or  lets  the  premises  in 
a  ruinous  condition,  or  where  he  authorizes  a 
wrong."  1  Jaggard,  Torts,  223,  approved  in 
Knight  T.  Foster,  163  N.  C.  329,  79  S.  B.  614, 
50  L.  B.  A.  (N.  S.)  286. 

[2]  The  contract  In  this  case  provided: 
"If  during  the  term  the  demised  premises 
shall  be  damaged  by  fire  or  causes  other  than 
the  act,  default,  or  neglect  of  the  tenant,  they 
shall  be  repaired  by  the  lessor,  with  all  reason- 
able diligence." 

It  is  true  that  Dr.  Willey  had  no  written 
lease  because  of  the  fact  that  he  objected  to 
the  length  of  time  required,  but  his  offices 
were  rented  to  him  with  the  same  privileges 
as  the  other  tenants,  and  he  was  subject  to 
the  same  penalties.  Besides,  as  l)etween 
the  landlord  and  the  plaintiff,  the  obliga- 
tion to  repair  was  not  released  by  any  neg- 
lect of  Dr.-  Willey.  There  being  evidence 
tending  to  show  that  this  overflow  of  water 
was  caused  by  the  steppage  of  the  water 
pipes  or  other  defect  in  the  water  system 
above  plaintiff's  store,  the  Jury  were  war- 
ranted in  finding  that  the  goods  of  the  plain- 
tiff were  injured  by  the  negligence  of  the 
Kramer  Realty  Company. 

The  contract  of  said  company  with  the 
tenants  provided  that  it  should  have  the 
right  at  all  times  to  enter  the  premises  to 
make  such  repairs  and  alterations  as  were 
necessary.  It  had  twice  made  such  repairs 
for  Dr.  WlUey's  office.  It  had  a  Janitor  in 
charge  of  the  building,  and  its  manager  had 
a  key  to  Dr.  WlUey's  room  and  the  other 
rooms  in  the  building  to  supervise  them  gen- 
erally, and  there  was  also  evidence  that  the 
additional  plumbing  arrangemeuts  in  Dr. 
Willey's  office  were  installed  before  be  moved 


In,  with  the  permission  and  supervision  of 
the  Kramer  Realty  Company  under  stipula- 
tion in  the  lease  that  all  repairs  should  be 
done  with  its  approval  and  should  be  the 
property  of  the  lessor  at  the  termination 
of  the  lease.  There  was  further  evidotce 
that  the  water  in  the  building  was  under 
the  control  of  the  Kramer  Company,  which 
had  a  cut-off  on  the  outside  of  the  building 
over  which  the  tenants  had  no  control,  and 
that  the  waste  pipes  had  been  tnere  for 
seven  years  without  being  inspected,  and  the 
uncontradicted  evidence  of  the  plumber  was 
that  there  was  a  stoppage  somewhere  beyond 
the  cuspidor  of  Dr.  Willey,  and  that  the 
sewerage  pipe  between  Dr.  Willey's  room 
and  the  toilet  room  to  carry  off  the  water 
was  clogged  up. 

[I]  As  a  part  of  the  agreement  between  the 
plaintiff  and  the  Kramer  Realty  Company  was 
that  the  latter  was  to  furnish  water  to  the 
building,  the  Kramer  Realty  Company  was 
in  control  of  the  water,  and  Impliedly  agreed 
to  protect  its  tenants  from  damages  arising 
from  negligence  in  oversight  and  control 
or  want  of  repair  of  the  water  system.  The 
landlord  is  liable  to  the  tenants  for  damages 
arising  from  defect  of  plumbing  when  it  is 
controlled  by  the  landlord  and  he  has  agreed 
in  the  lease  to  keep  the  building  in  repair. 

[4,  S]  The  Jury  also  found  that  the  plain- 
tiff's goods  were  injured  by  the'  negligence  of 
Dr.  Willey,  and  there  was  evidence  to  Justi- 
fy this  in  the  fact  that  he  allowed  the  water 
to  run  through  his  cuspidor  all  night,  when 
he  did  not  need  it  for  use,  and  when  no  one 
was  present  to  cut  It  off  in  case  of  stoppage 
in  the  pipe  below.  The  Kramer  Realty 
Company  was  also  negligent  in  Its  lack  of 
proper  oversight  through  its  Janitor  and 
manager  in  not  astertaining  that  the  cuspi- 
dor was  allowed  to  run  under  such  drcom- 
stanoes,  and  that  there  was  such  defect  In 
the  hose  from  the  cuspidor  or  in  the  pipe 
which,  if  repaired,  would  have  prevented 
the  destruction  of  plaintiff's  goods. 

We  think  that  the  court  did  not  err  In 
charging: 

"That,  if  Dr.  Willey  left  the  water  running 
that  night,  or  that  he  installed  a  system  of 
waste  through  the  rubber  hose  that  was  unsafe 
such  as  a  reasonably  prudent  man-  would  not 
have  installed,  and  that  this  was  the  proximate 
cause  of  the  injury,  the  jury  should  find  the  first 
issue  that  the  plaintiff  was  injured  by  the  neg- 
ligence of  the  defendant  Dr.  H.  S.  Willey." 

There  was  no  evidence  that  the  pipe  burst 
from  freezing  or  other  cause,  withouttjaegll- 
gence  on  the  imrt  of  defendants,  but  there 
was  evidence  that  the  overflow  of  the  pipes 
whidi  resulted  in  damage  to  the  plaintiff's 
goods  was  caused  by  a  stoppage  in  the  pipes 
or  defect  therein.  If  so,  this  stoppage  was 
negligence  on  the  part  of  the  Kramer  Realty 
Company  and  in  Dr.  Willey  In  permitting 
the  continuous  flow  of  water  at  night,  whidi 
Justified  the  Jury  in  finding  that  the  combina- 
tion was  the  proximate  cause  of  the  injury  to 
the  plaintiff's  goods.    If  such  flow  had  been 
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In  the  day,  It  could  have  been  discovered  in 
time  to  prevent  damage.  There  was  eri- 
denoe  both  that  the  hose  from  Dr.  Wllley's 
cu^idor  to  the  connection  with  the  pipe  was 
defective,  and  ttiat  the  running  of  the  water 
all  night  caused  the  overflow,  which  would 
not  have  occurred  if  he  had  cut  off  the 
water  running  through  his  cuspidor  when  he 
left  his  office  that  afternoon. 

[•]  The  stoppage  in  the  pipe  would  not 
have  caused  the  overflow  if  the  water  from 
the  cuspidor  had  not  been  running,  and  this 
running  of  the  water,  negligent  as  it  was, 
would  not  have  caused  the  overflow  if  there 
had  been  no  stoppage  in  the  pipe  or  proper 
supervision  by  Kramer  Company's  Janitor. 
There  was  therefore  evidence  which  justified 
the  Jury  in  finding  that  the  proximate  cause 
of  the  damage  to  the  plaintiff's  goods  was 
the  negligence  of  Dr.  WiUey  and  the  Kramer 
Realty  Company  Jointly. 

The  motion  to  nbnsult  was  properly  re- 
fused as  to  both  defendants.  We  need  not 
discuss  the  other  assignments  of  error. 

No  error. 

(17*    N.    C.    4) 

BROWN  V.  J.  8.  SCHOFIELD'S  SONS  CO. 

(No.  10.) 

(Supreme  Court  of  North  Carolina.     Sept  12, 
1917.) 

1.  Habtbb  Attn  Skbvant  «=>177— Injttbt  bt 
Fellow  Servant— Natdbe  of  Sebviok. 

If  a  servant  engased  In  painting  a  water 
tower  under  the  direction  of  defendant  subcon- 
tractor's foreman  dropped  the  pliers  in  taking 
them  out  of  his  pocket,  and  plaintiff  who  in 
obedience  to  the  foreman  was  engaged  in  steady- 
ing a  cable  used  In  hoisting  materials  was  struck 
by  the  pliers,  the  negligence  was  that  of  a  fel'- 
low  servant,  and  plaintiff  could  not  recover. 

2.  Hastxb  and  Servant  ®=>129(1)— Safe  Ap- 
pliances—Neoligencb—Pboximatb   Cause. 

Assuming  that  it  was  the  duty  of  the  master 
to  famish  a  safe  belt  to  plaintiff's  fellow  serv- 
ant, iiiaintiff  could  not  recover  where  there  was 
no  evidence  that  the  failure  to  furnish  the  belt 
was  the  proximate  cause  to  plaintiff's  injury. 
8.  Mastee  and  Servant  «=j  107(4)  —  Injdbt 
TO  Sebvani^-Dutt  of  Masteb. 

While  the  dutv  of  construction  and  provi- 
sion is  the  master  s,  the  duty  of  operation  and 
protecting  himself  is  the  servant's,  and  the  mas- 
ter i«  not  bound  to  stand  by  a  servant  and  watch 
his  every  movement  to  protect  him  from  injury. 

4.  Masteb  and    Servant   €=>107(2)  —  Safe 
"Place"  to  Work. 

Where  plaintiff  was  working  underneath  a 
servant  engaged  in  painting  the  water  tower 
was  not  a  ''place"  within  the  legal  signification 
of  that  term,  but  a  condition  liable  to  change 
at  any  moment  by  plaintiff  changing  his  posi- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Place.] 

5.  Hasteb  and  Servant  9=»  107(4)  —  Injxjbt 
TO  Servant— Safe  Place  to  Wobk. 

Where  the  place  was  safe,  bat  the  situation 
from  which  the  injury  arose  was  temporary  and 
changing,  and  could  not  have  been  foreseen 
or  provided  against  by  the  master,  there  could 
be  no  recovery. 

Appeal  from  Superior  Court,  Perquimans 
County;  Daniels,  Judge. 


Suit  by  O.  F.  Brown  against  J.  S.  Scho- 
field's  Sons  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

This  is  a  civil  action  tried  upon  these  la- 


First.  Was  plaintiff  Injured  by  the  negligence 
of  the  defendant,  as  alleged  in  the  complaint? 
Answer:  Yes. 

Second.  Did  plaintiff  contribute  b^  his  own 
negligence  to  his  injury,  as  alleged  in  the  an- 
swer?    Answer:  No. 

Third.  Did  the  plaintiff  assume  the  risks  and 
dangers  of  injury  in  his  employment?  Answer: 
No. 

Fourth.  What  damages,  if  any,  is  plaintiff 
entitled' to  recover  of  defendant?  Answer:  $7,- 
500. 

From  the  Judgment  rmdered,  defendant 
appealed. 

Rountree  &  Davis,  of  Wilmington,  and  Pru^ 
den  &  Pruden,  of  Eldenton,  for  appellant. 
Ward  &  Thompson,  of  Elizabeth  City,  and  P. 
W.  McMuIIan,  of  Hertford,  for  aK)eUee. 

BROWN,  J.  The  defendant  Introduced  no 
evidence.  Hie  facts  established  by  that  In- 
troduced by  plaintiff  are  few  and  simple. 
The  defendant,  as  subcontractor  for  Mac- 
Oreary  &  Co.,  was  engaged  in  erecting  a  large 
water  tower  anU  tank  100  feet  in  height  at 
Hertford,  N.  C.  Defendant's  foreman,  Stan- 
ly, was  sapeiintending  the  work.  One  Mont- 
gomery was  directed  to  i>aint  the  tank,  whidi 
had  been  finished.  He  puti  on  a  pair  of  ovo*- 
alls,  took  his  paint  brash,  budtet  of  paint, 
and  a  pair  of  pliers,  and  went  up  on  the  tank 
to  point  It  There  was  a  swinging  seat  fr<Hn 
the  top  of  the  tank  on  which  Montgomery 
had  to  sit  in  order  to  do  the  painting,  whidi 
seat  could  be  moved  up  and  down  and  hori- 
zontally. The  evidence  does  not  disclose 
what  Montgomery  was  doing  with  the  pliers 
when  they  fell,  or  why  they  f^  but  it  does 
disclose  the  fact  that  they  had  been  in  the 
posse8sl(»  of  Montgomery,  and  one  of  the 
witnesses  said  that  he  saw  them  in  the  po(A- 
ets  of  his  overalls  eight  minutes  before  they 
fell.  There  was  evidence  that  Montgomery 
was  also  a  riveter,  and  that  he  sometimes 
used  the  pliers  for  extending  his  reach  by 
taking  hold  of  the  paint  brush  with  th«n. 
There  is  no  evidence  that  he  was  riveting 
any  bolts.  In  fact  there  were  no  bolts  to 
rivet  The  evidence  is  that  the  tank  was 
completed  and  that  Montgomery  was  engageU 
in  painting  it  WhUe  Montgomery  was  paint- 
ing the  top  of  the  tank  plaintiff,  in  obedience 
to  Stanly's  orders,  was  engaged  in  steadying 
a  cable  used  In  hoisting  heavy  material,  and 
while  at  such  work  was  standing  near  the 
posts  supporting  the  tank  and  under  where 
Montgomery  was  painting.  The  pliers  fell 
and  struck  plaintiff  on  the  head  and  serions- 
ly  Injured  him. 

[1]  The  alleged  grounds  of  negligence  con- 
sist: (1)  In  the  defendant's  failure  to  fur- 
^nish  Montgomery  with  a  safety  belt  for  the 
purpose  of  holding  the  pliers  to  prevent  them 
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falling;  (2)  In  failing  to  furnish  i^alntiff  a 
reasonably  safe  place  to  do  Ms  work.  There 
is  no  evidence  that  safety  belts  or  other  sim- 
ilar appliances  were  in  common  use  for  such 
work  as  house  or  tank  painting,  or  were 
ever  supplied  to  painters  by  employers  for 
such  purpose.  The  evidence  of  plaintiff's  wit- 
ness Holbrook  proves  that  Montgomery  was 
not  engaged  in  riveting,  that  he  oould  not 
rivet  unless  an  assistant  was  inside  of  tank, 
and  that  there  was  none,  and  further  that 
there  was  no  riveting  to  be  done  as  the 
tank  was  completed.  He  farther  states  that 
safety  belts  were  used  by  linemen  engaged  in 
work  on  wires.  There  is  no  evidence  that 
Stanly  directed  Mcmtgomeiy  to  take  the  pli- 
ers with  him,  or  that  he  knew  that  he  Old 
take  them.  There  Is  evidence  that  Montgom- 
'  ery  had  the  pliers  In  the  pocket  of  his  over- 
alls, but  there  is  no  evidence  that  they  fell 
out  of  his  pocket,  except  that  a  witness  saw 
them  in  Montgomery's  pocket  eight  minutes 
before  they  fell.  For  aught  that  appears 
Montgomery  may  have  droiiped  them  when 
taking  them  out  of  his  pocket  or  in  using 
them  to  lengthen  his  paint  brush  handle.  In 
any  event  such  negligence  would  be  that  of  a 
fellow  servant,  for  which  defendant  would 
not  be  liable. 

[2]  Assuming  for  sake  of  argument  that  it 
was  defendant's,  duty  to  furnish  a  safety 
belt,  there  is  no  evidence  that  the  failure  to 
furnish  It  was  the  .proximate  cause  of  the 
injury.  Montgomery  may  have  had  the  belt 
buckled  around  his  waist,  anid  yet  have  drop- 
ped the  pliers  while  using  them  in  ccmnecting 
with  his  brush.  Upon  the  evidence  no  one 
can  account  for  the  falling  of  the  pliers.  It 
was  evidently  one  of  those  accidental  and  un- 
avoidable mishaps  that  has  not  infrequently 
occurred  in  building  houses,  erecting  tanks, 
and  doing  similar  work,  and  which  no  rea- 
sonable diligence  upon  the  part  of  the  master 
could  foresee  and  prevent. 

It  is  contended  that  defendant  failed  to 
furnish  plaiutlGF  a  safe  place  to  do  his  work, 
and  negligently  permitted  plaintiff  to  do  his 
assigned  work  in  a  place  of  obvious  danger. 
While  it  is  the  duty  of  the  master  to  use 
ordinary  care  to  furnish  reasonably  safe  in- 
strumentalities with  which  his  servants  may 
perform  their  work,  and  a  reasonably  safe 
place  in  which  they  may  render  their  serv- 
ice, tliis  duty  has  its  legal  and  rational 
limits. 

[3]  The  master  is  not  required  to  stand 
by  his  servant  and  watch  his  every  move- 
ment in  order  to  protect  him  from  injury. 
While  the  duty  of  construction  and  provision 
is  his,  the  duty  of  operation  and  protecting 
himself  from  negligent  use  is  the  servant's. 
The  rule  is  correctly  stated  in  Bedford  Co. 
f.  Bough,  168  Ind.  671,  80  N.  Bl  529,  14  I*  B. 
A.  (N.  S.)  425,  as  follows: 

"It  is  true  that  an  employer  is  bound  to  ex- 
ercise ordinary  care  to  furnish  an  employ^  with 
a  reasonably  safe  place  to  work  and  to  exercise 
ordinary  care  to  keep  it  in  tliat  condition.    CDie 


employer,  however,  is  not  liable  to  his  employf 
for  the  negligence  of  his  coscrvant  in  respect  to 
the  details  of  the  work,  nor  is  he  bound  to  pro- 
tect his  employ^  against  the  mere  transitorj 
perils  that  the  execution  of  the  work  occasions; 
nor  is  he  liable  merely  because  a  fellow  servant 
negligently  handles  appliances  in  such  a  way  as 
to  occasion  injury  to  an  employe."  Southern 
Indiana  R.  Co.  v.  Harrell.  161  Ind.  689-698, 
700,  68  N.  E.  262,  63  L.  B.  A.  460.  and  case 
cited ;    Tedford  v.   Los  Angeles,   134  Cai  76, 

66  Pac.  76,  54  L.  B.  A.  106. 

In  considering  this  subject  the  Supreme 
Court  of  the  United  States  has  said: 

"The  obligation  of  a  master  to  provide  rea- 
sonably safe  places  and  structures  tor  his  serv- 
ants to  work  upon  does  not  oblige  him  to  keep 
a  building,  which  they  are  employed  in  erect- 
ing, in  a  safe  condition  at  every  moment  of 
their  work,  so  far  as  its  safety  depends  on  the 
•  •  •  performance  of  that  work  by  them 
and  their  fellow  servants."  Armour  v.  Hahn, 
111  U.  S.  313,  4  Sup.  Ct  433,  28  L.  Ed.  440. 

Our  own  court  has  substantially  declared 
the  same  doctrine  in  numerous  cases.  In 
Mace  V.  Mineral  Co.,  169  N.  C.  143,  85  S.  E. 
152,  it  is  held  that: 

"The  rule  holding  the  master  to  accountabili- 
ty in  not  fumishine  his  servant  a  safe  place  to 
work  does  not  apply  where  the  servant,  an  ex- 
perienced man,  necessarily,  from  the  nature  of 
the  work,  required,  in  its  various  stages,  to  con- 
struct the  place  with  reference  to  his  own  safe- 
ty, and  his  injury  proximately  results  either 
from  his  own  neghgent  act  in  failing  to  do  so  or 
in  taking  such  reasonable  and  available  precau- 
tion for  his  own  safety  as  the  dangerous  chat^ 
acter  of  bis  work  required." 

In  that  case  Mr.  Justice  Walker  says: 
"This  court  has  often  held  that  'an  employ- 
er's duty  to  provide  for  his  employes  a  reason- 
ably safe  place  to  work  does  not  extend  to  ordi- 
nary conditions  arising  during  the  progress  of 
the  work  when  the  employ^  doing  his  work  in  his 
own  way  can  see  the  dangers  and  avoid  them 
by  the  exercise  of  reasonable  care.'  Simpson  v. 
Bailroad,  154  N.  C.  51,  60  S.  E.  683.  The  rule 
was  well  stated  in  Covington  v.  Furniture  Co., 
138  N.  C.  374,  50  S.  E.  761,  as  follows:  'The 
general  rule  of  law  is  that  when  the  danger  is 
obvious  and  is  of  such  a  nature  that  it  can  be 
appreciated  and  understood  by  the  servant  as 
well  as  by  the  master  or  by  any  one  else,  and 
when  the  servant  has  as  good  an  opportunity  as 
the  master  or  any  one  else  of  seeing  what  the 
danger  is,  and  is  permitted  to  do  his  work  in 
his  own  way  and  can  avoid  the  danger  by  the 
exercise  of  reasonable  care,  the  servant  can- 
not recover  against  the  master  for  the  injuries 
received  in  consequence  of  the  Condition  of 
things  which  constituted  the  danger.  If  the 
servant  is  injured,  it  is  from  his  own  want  of 
care.'  Warwick  v.  Ginning  Co.,  153  N.  C.  262, 
69  S.  E.  129;  House  v.  Railroad,  152  N.  C.  397, 

67  S.  E.  981 ;  Hicks  v.  Manufacturwg  Co.,  138 
N.  C.  310,  50  S.  B.  703." 

In  Mining  Co.  v.  Clay's  Adm'r,  51  Ohio  St 
542,  38  N.  E.  610,  25  L.  B.  A.  848,  the  serv- 
ant was  killed  by  a  fall  of  a  piece  of  slate 
from  the  roof  of  a  mine.  In  discussing  the 
duty  of  the  master  to  furnish  the  servant  a 
safe  place  to  work,  the  court  says: 

"Here  the  place  was  not  furnished  as  in  any 
sense  a  permanent  place  of  work,  but  was  a 

plnce  in  which  surrounding  conditions  were 
constantly  changing,  and  instead  of  being  a  place 
furnished  by  the  master  for  the  employia  with- 
in the  spirit  of  the  decisions  referred  to,  was 
a  place  the  furnishing  and  preparation  of  which 
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was  in  itseU  a  part  of  the  work  which  they 
were  employed  to  perform." 

The  distinction  Is  shown  In  a  nnmber  of 
cases:  Prazer  v.  I/nmber  Co.,  45  Minn.  235, 
47  N.  W.  785;  McGlnty  v.  Reservoir,  155 
Mass.  183,  29  N.  S3.  510;  Coal  Co.  t.  ScheUer, 
42  lU.  App.  619. 

[4]  The  place  where  plaintiff  was  standing 
when  hurt  was  not  a  "place"  within  the  legal 
signification  of  that  term.  It  was  a  condition 
liable  to  change  at  any  moment  whenever 
the  prosecution  of  the  work  required  plaln- 
tUF  to  change  his  position.  The  defendant's 
foreman  could  not  possibly  be  aware  of  such 
changing  conditions,  unless  he  was  personal- 
ly present  all  the  time  and  exercising  that 
vigilance  for  plaintiff  which  the  law  required 
him  to  exercise  for  himself. 

[S]  The  "place"  itself  was  perfectly  safe, 
bnt  the  actual  situation  from  which  the  In- 
jury arose  was  a  temporary  and  changing 
Incident  of  the  performance  of  the  work  and 
was,  In  effect,  the  negligence  of  a  fellow  serv- 
ant, which  could  not  possibly  have  been 
foreseen  or  provided  against  by  the  defend- 
ant. It  was  plaintiff's  duty  to  exercise  due 
diligence  to  protect  himself.  He  knew  that 
bis  fellow  servant  was  working  above  him, 
and  be  had  all  the  knowledge  the  foreman 
bad.  There  Is  no  evidence  that  plaintiff  was 
bound  to  take  bis  position  immediately  under 
Montgomery.  As  he  did  so,  it  was  his  duty 
to  keep  a  lookout  and  protect  himself,  and 
not  rely  on  the  foreman.  He  had  every  op- 
portunity to  protect  himself  that  the  fore- 
man would  have  had  If  he  had  been  stand- 
ing immediately  by  him.  If  the  drastic  rule 
contended  for  by  the  plaintiff  is  held  to  be 
good  law,  It  would  be  almost  impossible  to 
construct  an  ordinary  house  without  consti- 
tuting the  owner  or  builder  an  insurer  of  his 
employes  against'  those  ordinary  accidents 
that  are  incident  to  such  work. 

The  motion  to  nonsuit  is  allowed. 

Reversed. 

(174    N.    C.    47) 

BOARD  OF  EDUCATION   v.   BOARD  OF 
COUNTT  COM'RS.    (No.  24.) 

(Supreme  Court  of  North  Carolina.     Sept  12, 
1917.) 

Statutes  ^=»80(1)— Special  Act— Cobpoba- 
TioNS— School  Distbicts. 
Statute  ratified  January  30,  1917,  confer- 
ring authority  to  bold  an  election  in  a  graded 
■chool  district,  previously  established  under  the 
General  Law  Ulevisal  1905,  §  4115),  on  the 
question  of  issuing  bonds  to  build  and  furnish  a 
schoolhouse,  under  which  an  issue  of  bonds  was 
voted,  did  not  violate  Const,  art.  8,  {  1,  as 
amended  in  1916,  forbidding  the  General  As- 
sembly by  special  act  to  create  any  corporation, 
or  to  extend,  alter,  or  amend  any  charter,  since 
the  school  district  was  not  created  by  the  stat- 
ute, and  since  it  hnd  no  charter  to  be  extended, 
altered,  or  amended. 

Appeal    from    Superior    Court,    Beaufort 
County;    Kerr,  Judge. 
(Controversy  between  the  Board  of  Educa- 


tion and  the  Board  of  Oounty  Commission- 
ers. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  is  a  controversy  submitted  without 
action  to  ascertain  whether  an  act  authorla- 
ing  the  Small  graded  school  district  to  issue 
bonds  for  the  purpose  of  building  a  school- 
house,  and  ratified  by  the  General  Assembly 
of  1917  on  January  30,  1917,  is  In  contraven- 
tion of  the  Constitution  (article  8,  {  1).  His 
honor  held  that  the  act  was  not  in  viola- 
tion of  the  Constitution,  and  the  defendant 
appealed.  The  Small  graded  school  district 
is  a  special  tax  district  organized  imder 
section  4115  of  the  Bevisal  of  1905  and  acts 
amendatory  thereof. 

Lindsay  O.  Warren,  of  Washington,  N.  C, 
for  appellant.  Small,  MacLean,  Bragaw  tc 
Rodman,  of  Washington,  N.  C,  for  appellee. 

ALLEN,  J.  The  statute,  which  the  de- 
fendant assails,  was  ratified  on  January  30, 
1917,  20  days  after  the  amendments  of  1916 
to  the  Constitution  became  operative.  It 
confers  authority  to  hold  an  election  In  the 
Small  graded  school  district,  which  had 
theretofore  been  established  under  the  gen- 
eral law  (Revlsal,  f  4115),  on  the  question 
of  Issuing  bonds  for  the  purpose  of  build- 
ing a  schoolhouse  and  furnishing  It  witb 
suitable  equipment,  and  to  issue  bonds  pur- 
suant to  the  will  of  the  people  expressed  at 
the  election.  An  election  has  been  held  in 
accordance  with  law,  and  the  result  declared 
In  favor  of  the  proposition,  but  the  defend- 
ant refuses  to  issue  the  bonds,  as  directed 
to  do  by  the  statute,  upon  the  ground  that 
the  statute  Is  unconstitutional,  in  that  it  is 
in  conflict  with  article  8,  {  1,  of  the  Con- 
stitution, which,  as  amended,  reads  as  fol- 
lows: 

"No  corporation  shall  be  created  nor  shall  its 
charter  be  extended,  altered,  or  amended  by  spe- 
cial act,  except  corporations  for  charitable,  edu- 
cational, penal,  or  reformatory  purposes  that 
are  to  be  and  remain  under  the  patronage  and 
control  of  the  state ;  but  the  General  Assembly 
shall  provide  b^  general  laws  for  the  charter- 
ing and  organization  of  all  corporations  and 
for  amending,  extending,  and  [for]  forfeiture  of 
all  charters,  except  those  above  permitted  by 
special  act.  All  such  general  laws  and  special 
acts  may  be  altered  from  time  to  time  or  re- 
pealed ;  and  the  General  Assembly  may  at  any 
time  by  special  act  repeal  the  charter  of  an; 
corporation." 

It  is  true,  as  the  defendant  contends,  that 
special  school  tax  districts  are  referred  to 
in  several  decisions  as  quasi  municipal  cor- 
porations, but  if  it  is  conceded  that  this  Is 
their  legal  status,  and  that  municipal  cor* 
poratlons  are  among  those  covered  by  sec- 
tion 1  of  article  8  of  the  (institution,  al- 
though this  article  is  entitled  "Corporations 
Other  Than  Municipal,"  the  question  re* 
mains  for  decision  whether  the  statute  comes 
within  the  prohibitions  of  the  section. 

Power  is  Withdrawn  from  the  General 
Assembly  by   the  section  in  two  instances 
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only:  (1)  No  corporation  shall  be  created  by 
spedal  act;  (2)  no  charter  shall  be  ex- 
tended, altered,  or  amended  by  special  act — 
thereby  confining  the  limitation  on  legisla- 
tive action  to  creating  corporations  and  to 
extending,  altering,  and  amending  the  char- 
ters of  corporations  already  In  existence. 
The  statute  In  question  does  neither.  The 
school  district  had  been  formed  before  the 
enactment  of  the  statute,  and  was  not 
created  by  it,  and  it  has  no  diarter  to  be 
extended,  altered,  or  amended. 
Affirmed. 


(174  N.    C.    13) 

FINEMAN  v.  FAULKNER. 


(No.  70.) 


(Sopreme  Court  of  North  Carolina.     Sept.  12, 
1917.) 

1.  Sales  4=348—  Leoalitt  or  Contbaots  — 

SALS  TO   PBOSTTrUTE. 

miongh  plaintiff  knew  that  defendant's  intes- 
tate was  a  public  prostitute  at  the  time  he  sold 
her  an  Edison  machine  and  records,  delivering 
them  to  her  residence,  recovery  of  the  purchase 
price  cannot  be  defeated  because  of  the  illegal- 
ity of  decedent's  trade,  the  sale  of  the  instru- 
ment being  entirely  legitimate,  and  it  not  being 
an  article  which  could  only  be  used  for  an  un- 
lawful purpose. 

2.  SAI.B8  9s»48— Leoaxitt  of  Transaction— 
Sale  to  PBOsrirtrrE. 

That  plaintiff  in  selling  a  musical  instru- 
ment to  a  public  prostitute  reserved  a  lien  for 
the  unpaid  purchase  money  does  not  affect  plain- 
tiff's light  to  recover  such  money,  despite  the 
defense  that  no  recovery  could  be  had  because  of 
plaintiff's  knowledge  of  the  illegality  of  the  pur- 
chaser's trade. 

AppefU  from  Superior  Court,  Edgecombe 
County ;  Whedbee,  Judge. 

Action  by  O.  C.  Flnemaa  against  J.  B. 
Faulkner.  From  a  Judgment  for  pla'lntUI, 
defendant  appeals.    Affirmed. 

This  is  an  action  against  the  administra- 
tor of  Mamie  Faulkner  upon  a  note  for  the 
purchase  of  an  Edison  machine.  The  de- 
fense set  up  by  the  administrator  is  that  the 
note  was  void  because  contrary  to  public 
policy.  Cbunsel  agreed  upon  the  following 
statement  of  facts: 

"That  defendant's  intestate  was  on  September 
18,  1916,  and  several  years  prior  thereto,  a  pub- 
lic prostitute,  and  was  on  said  date  carrying  on 
her  trade  at  her  borne  in  Princeville,  across  the 
river  from  the  town  of  Tarboro;  that  plaintiff 
knew  by  general  reputation  at  the  time  the  pa- 
per writing  set  forth  in  the  complaint  was  exe- 
cuted that  the  defendant's  intestate  was  a  pros- 
titue,  and,  knowing  such,  sold  her  the  musical 
instrument  referred  to,  delivered  it  and  records 
to  her  home  in  Princeville,  and  had  her  execute 
the  paper  writing  referred  to  in  section  1  of  the 
complaint;  that  plaintiff  had  no  interest  in  the 
business  of  defendant's  intestate,  and  in  no  way 
aided  her  in  carrjrin^  it  on,  other  than  the  mere 
(ale  of  tile  musical  instrument  to  her  might  be 
(aid  to  do  so;  that  the  sale  to  her  was  in  the 
usual  course  of  business  and  similar  in  terms, 
and  in  every  way,  to  other  sales  made  by  him 
from  time  to  time;  that  the  plaintiff  is  a  retail 
dealer  of  pianos  and  talking  machines  in  the 
town  of  Tarboro,  N.  C;  that  the  machine  in 
question  was  of  the  character  in  general  use  and 
had  no  slot  attachment." 


James  M.  Norfleet  and  A.  W.  MacNalr, 
both  of  Tarboro,  for  appellant.  Doa  Gil- 
liam, of  Tarboro,  for  appellee. 

CLARK,  C.  J.  [1]  Mr.  OllUam,  tbe  coun- 
sel for  the  plaintiff,  is  absent  in  the  army, 
but  we  think  the  principles  covering  this 
case  are  admirably  summed  up  In  the  follow- 
ing quotation,  which  with  a  sllgfat  modiflca- 
tlon  is  taken  from  the  brief: 

"When  the  selling  of  goods  is  in  itself  onlaw- 
ful,  the  price  cannot  be  recovered  with  the  aid 
of  the  court  When  the  thing  sold  can  only  be 
used  for  an  unlawful  panose,  the  price  cannot 
he  recovered ;  but  when  the  sale  of  the  goods  is 
entirely  lawful,  and  the  thing  sold  is,  under  ordi- 
nary circuinstances,  used  for  a  perfectly  lawful 
and  legitimate  purpose,  the  mere  knowledge  of 
the  vendor  that  the  vendee  is  a  person  of  bad 
character  or  engaged  in  an  unlawful  business 
will  not  prevent  recovery  by  the  vendor,  provid- 
ed he  did  not  sell  the  article  to  aid  in  the  unlaw- 
ful business  nor  was  accessory  to  the  unlawful 
use  of  the  article  by  the  vendee,  further  than  by 
selling  the  article  which  so  far  as  he  was  con- 
cerned might  be  used  in  a  perfectly  lawful  and 
proper  manner." 

It  would  be  singular  If  the  purchaser  of 
an  article  of  this  kind,  which  is  not  ordina- 
rily used  for  immoral  purposes,  can  refuse 
payment  or  her  administrator  can  be  protect- 
ed from  payment,  upon  the  ground  that  the 
purchaser  was  a  person  of  bad  character  or 
engaged  In  an  Illegal  occupation.  It  would 
be  as  reasonable  to  say  that  such  persons  are 
exempt  from  liability  to  pay  for  provisions  or 
for  clothing  or  anything  else.  This  would 
be,  indeed,  encouragement  to  them,  unless  it 
should  debar  them  from  all  such  purchases, 
neither  of  which  the  law  Intends.  Suppose 
a  merchant  or  a  grocer  should  sell  provisions 
or  clothing  in  the  ordinary  course  of  dealing, 
to  one  whom  he  happens  to  know  is  engaged  in 
illicit  distilling  or  retailing  Intoxicating  liq- 
uors or  in  any  other  unlawful  occupation, 
without  aiding  him  in  his  unlawful  purpos- 
es; can  such  illicit  dealer  plead  his  own  Il- 
legal occupation  to  prevent  payment  for  the 
articles  thus  bought? 

In  State  t.  Severs,  86  N.  a  685,  it  is  said 
that  to  defeat  the  plalntlfrs  recovery — 
"it  must  appear  that  the  very  party  who  is 
seeking  aid  from  the  court  participated  in  the 
unlawful  purpose:  Indeed,  it  is  said  that  the 
very  test  of  the  application  of  the  principle  is 
whether  the  plaintiff  can  establish  his  case  oth- 
erwise than  through  the  medium  of  an  Ulegai 
transaction,  to  which  he  was  himself  a  party." 

In  this  case  it  Is  agreed  as  a  fact: 
"That  plaintiff  had  no  Interest  in  the  business 
of  defendant's  intestate  and  in  no  way  aided  her 
in  carrying  it  on,  other  than  that  the  mere  sale 
of  the  musical  instrument  to  her  mi^bt  be  said 
to  do  Bo;  that  the  sale  to  her  was  m  the  legal 
course  of  business,  and  similar  in  terms,  and  in 
every  other  way,  to  other  sales  made  by  hlxn 
from  time  to  time." 

In  Armfleld  ▼.  Tate,  29  N.  a  258,  It  was 
held  that: 

"The  circumstances  that  the  vendor  was  in- 
formed, before  the  completion  of  the  contract, 
that  the  vendee  intended  the  place  as  a  resi- 
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dence  tot  his  kept  miatress,  dow  not  Titiate  the 
contract" 

—the  court  saying  that  the  tact  that  the 
Tendee  intended  to  use  the  hoiue  for  an  Im- 
moral purpose  did  not  destroy  the  contract, 
for  the  use  to  which  he  intended  to  put  the 
property  after  he  became  the  owner  of  it 
should  not  protect  blm  from  payment  of  the 
purchase  money  to  the  vendor  who  had  no 
control  over  the  subsequent  use  of  the  land, 
nils  case  Is  stronger  than  that,  for  the  sel- 
ler here  had  no  knowledge  that  the  machine 
was  to  be  used  for  immoral  purposes,  if  it 
was  so  used. 

The  authorities  drawing  the  line  between 
cases  in  which  the  vendor  participates  In  the 
Ulegal  purpose  and  that  in  which  be  does  not 
are  admirably  set  out  by  Brown,  J.,  in  Elec- 
trova  Co.  v.  Insurance  C!o.,  156  N.  O.  232, 
72  S.  £!.  306,  36  L.  R.  A.  (N.  S.)  1216,  where 
the  discussion  Is  so  full  and  clear  tiiat  we 
can  add  nothing. 

The  defendant  relies  upon  Calvert  v.  Wil- 
liams, 64  N.  C.  168,  where  a  note  given  for  a 
gambling  debt  was  held  void.  This  was  be- 
cause the  statute  so  provided,  for,  unlike  this 
case,  the  consideration  was  illegal.  The 
same  was  true  in  Gooch  v.  Faucett,  122  N.  C. 
270,  29  S.  B.  362,  39  U  R.  A.  835,  which  de- 
nied recovery,  for  the  same  reason,  upon  a 
note  given  for  a  bet  upon  a  horse  race.  In 
Rowland  v.  B.  &  Ll  Ass'n,  115  N.  C.  825,  18 
S.  B.  965,  the  court  refused  to  enforce  a  con- 
tract that  was  invalid  under  our  usury  stat- 
utes. The  same  was  true  in  Martin  v.  Mc- 
Millan, 63  N.  a  486,  where  the  plalntUf  was 
not  allowed  to  recover  payment  for  mules 
sold  the  defendant  for  use  by  the  Confeder- 
ate government,  which  was  a  transaction  in- 
valid in  Itself,  and  in  Smitherman  v.  San- 
ders, 64  N.  C.  622,  where  It  was  sought  to  re- 
cover money  borrowed  to  be  used  in  equip- 
ping a  company  for  the  Confederate  army. 

Probably  the  latest  case  on  the  subject  is 
Loose  V.  Larsen  (Nev.)  161  Paa  514,  L.  R.  A. 
1917B,  1166,  In  which  it  is  held  that: 

The  vendor  "Is  not  prevented  from  recovering 
the  parchase  price  of  liquors  sold  for  resale  to 
one  having  a  ucense  to  deal  in  them  by  the  fact 
that  the  resale  will  incidentally  encourage  the 
business  of  a  house  of  ill  fame  conducted  by  the 
buyer  on  the  premises  where  the  Uquors  are  to 
be  sold."  ^ 

In  the  vei7  full  notes  thereto  it  is  said: 
"In  harmony  with  the  foregoing  decision,  that 
a  vendor  of  goods  who  does  not  participate  in 
the  running  of  a  house  of  ill  fame,  or  do  any- 
thing in  furtherance  thereof,  may  recover  the 
panmase  price  of  the  goods,  though  he  knew  that 
the  vendee  intended  them  to  be  kept  and  used  in 
sacb  a  hooae,  are  Music  Co.  v.  Berry,  85  Ark. 
»  [106  S.  W.  1172],  122  Am.  St  Rep,"  17  (sale 
of  a  piano);  Belmont  v.  Furnishing  Co.,  94  Ark. 
96  [125  S.  W.  651],  140  Am.  St  Rep.  112  (sale 
of  furniture);  Sehankel  v.  Moflatt,  53  111.  App. 
382  (sale  of  furniture) ;  Hubbard  v.  Moore,  24 
La.  Ann.  591,  13  Am.  Rep.  128  (sale  of  furni- 
ture); Sampson  v.  Townsend,  25  La.  Ann.  78 
(sale  of  fomiture) ;  Brewing  Ass'n  v.  Mason,  44 
Minn.  318  [46  K.  W.  5581,  8  L.  B.  A.  608,  20 
Am.  St  Rep.  580  (sale  of  liquor);  Liquor  Co.  v. 


Shaw,  38  Wash.  398  [80  Pac.  586],  3  Ann.  Cas. 
153  (sale  of  Uqnor)." 

The  defendant  relies  upon  Crodwln  v.  Tele- 
phone Co.,  136  N.  a  258,  48  S.  B.  636,  67  L.  B 
A.  251, 103  Am.  St.  Rep.  941, 1  Ann.  Cas.  203, 
where  the  court  refused  a  mandamus  to  com- 
pel the  telephone  company  to  place  an  In- 
strument in  a  house  of  ill  fame.  This  was 
almost  necessarily  for  aid  In  an  illegal  busi- 
ness. Besides  the  purchaser  was  not,  as  in 
this  case,  seeking  to  evade  payment  for  a  tel- 
ephone which  had  been  bought  The  defend- 
ant also  relies  upon  Courtney  v.  Parker,  173 
N.  C.  — ,  92  S.  B.  324,  where  the  plaintiff 
sold  building  material,  which  was  a  lawful 
business,  but  was  denied  recovery  because 
he  was  doing  business  Illegally  contrary  to 
chapter  77,  Laws  1913,  and  therefore  the  sale 
by  him  was  illegal,  and  he  could  not  ask  the 
aid  of  the  court  to  recover  imder  it. 

[2]  It  does  not  affect  the  principle  here 
that  the  balance  due  is  secured  by  lien  on  the 
machine.  The  defendant,  while  refusing 
payment  of  the  purchase  money,  did  not  evoi 
offer  to  return  the  machine. 

In  all  the  cases  in  which  rdcovery  has  been 
denied  it  will  be  found  that  either  the  con- 
sideration or  the  transaction  was  Illegal  or 
the  vendor  participated  In  the  illegal  purpose 
of  the  purchaser.  The  sale  of  an  Edison 
talking  machine  was  a  legitimate  transaction 
and  for  a  valuable  consideration.  The  sel- 
ler bad  no  control  over  the  use  to  which  It 
should  be  put,  and  did  not  sell  to  aid  In  auy 
illegal  purpose,  and  cannot  be  held  responsi- 
ble therefor  from  the  simple  fact  that  he 
knew  that  the  purchaser  was  carrying  on  an 
illegal  business. 

The  judgment  of  the  court  upon  the  facta 
agreed  is  affirmed. 


(174  N.    C.   16) 
BVBiRBTT  y.  BALLARD  et  al.    (No.  60.) 

(Supreme  C!oort  of  North  Carolina.    Sept  12, 
1917.) 

Husband  and  Wirs  «i=»184— Wifi's  (3on- 
TBACT  to  Convey  —  Breach— Assent  of 
Husband — Statute. 
Under  Const  art  10,  g  6,  providing  that  all 
property  of  a  married  woman  shall  he  her  sole 
and  separate  property  which  she  may  devise, 
and  with  the  written  assent  of  her  husband  con- 
vey fls  if  she  were  unmarried,  and  Laws  1911, 
c.  109,  which,  subject  only  to  the  former  re- 
quirements as  to  contracts  between  husband 
and  wife,  authorizes  every  married  woman  to 
contract  as  to  her  real  and  personal  property 
as  if  she  were  unmarried,  and  provides  that  a 
conveyance  of  her  realty  sbaU  be  invalid  with- 
out the  written  assent  of  her  husband  and  a 
privy  examination  as  to  its  execution,  a  mar- 
ried woman  was  liable  In  damages  for  breach 
of  her  written  contract  to  sell  her  land  to  which 
her  husband  had  not  assented  In  writing. 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Martin  Ck)un- 
ty;   Whedbee,  Judge. 

Action  by  Jessie  B.  Everett  against  M.  W. 
Ballard,   W.    R.    Koberson,    and   his    wife. 


tt=>For  other  cases  see  same  tOQlc  and  KSY-NUUBEK  In  aU  Ke7-Nambered  Digests  and  Indexes 
93S,B.— 26 
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Nannie  B.  Roberaon.    Judgment  ot  nonsuit, 
and  plaintiff  appeals.    ReTersed. 

On  October  14,  1914,  the  defendant  Nannie 
B.  Roberson,  wife  of  W.  B.  Roberson,  contract- 
ed In  writing  with  the  plaintiff  to  sell  lilm  a 
tract  of  land,  her  separate  property,  at  the 
price  of  $2,500.  After  the  dellyery  of  said  con- 
tract the  defendant  Nannie  B.  Roberson  with 
the  written  assent  of  her  husband  conveyed 
the  land  to  the  defendant  M.  W.  Ballard.  This 
action  Is  brought  against  said  Nannie  B.  Ro- 
berson to  recover  damages  for  the  breach  of 
said  contract  upon  her  part  and  against  her 
husband,  and  M.  W.  Ballard  for  conspiracy 
with  her  to  damage  the  plaintiff  by  breathing 
said  contract.  The  Judge  below  being  of 
opinion  that  the  failure  of  the  husband  of 
Nannie  B.  Roberson  to  give  his  written  con- 
sent to  the  contract  rendered  it  void  entered 
Judgment  of  nonsuit.    Appeal  by  plaintiff. 

Dunning  &  Moore,  of  WlIllamstoi\  for  ap- 
pellant. Harry  W.  Stubbs,  of  Willlamston, 
for  appellees. 

CliARK,  O.  J.  The  change  In  the  property 
and  contract  rights  of  married  women  made 
by  the  Constitution  of  1868  and  the  laws 
since  is  so  complete  that  no  aid  can  be  bad 
by  r^erence  to  the  decisions  made  before 
such  dianges  and  their  present  status  may 
be  thus  briefly  summed  up: 

Property  Rights. — The  Constitution,  art 
10,  t  6,  provides  that  all  the  property,  real 
and  personal,  of  any  married  woman  ac- 
quired before  or  after  marriage  shall  not  be 
liable  (as  formerly)  to  the  debts  or  control  of 
the  husband,  but  shall  be  "the  sole  and  sep- 
arate estate  and  property  of  such  female, 
•  •  *  and  may  be  devised  and  bequeath- 
ed, and,  with  the  written  assent  of  her  hus- 
band, conveyed  by  her  as  if  she  were  unmar- 
ried." It  will  thus  be  seen  that  a  married 
woman  has  the  absolute  power  to  dispose  of 
her  property  by  will,  and  that  she  can  con- 
vey it  "with  the  written  assent  of  her  hus- 
band," which  does  not  restrict  her  freedom  in 
the  disposition  of  her  personal  property,  as 
conveyances  apply  only  to  realty. 

The  Constitution  requires  the  privy  exam- 
ination of  a  wife  only  as  to  the  conveyance 
of  her  husband's  allotted  homestead.  Const 
art  10,  §  8.  The  statute  which  requires  her 
privy  examlnatlOTi  as  to  the  conveyances  of 
hen  husband's  property  so  as  to  release  her 
/Ight  of  dower  is  unquestionably  a  matter 
for  the  Liegislature,  which  confers,  and  which 
can  reduce  or  Increase  or  deprive  her  of  dow- 
*r  at  will.  Hence  from  1T84  to  1868  (during 
which  time  the  common-law  right  of  dow- 
er was  repealed)  the  wife  was  not  required 
to  Join  in  conveyances  by  the  husband  of  his 
realty.  The  only  debatable  question  has  been 
whether  the  Legislature  can  now  require 
the  privy  examination  of  the  wife  In  convey- 
ances by  her  of  her  own  realty  since  the  Con- 
stitutlou  (uarantees  that  she  can  convey  "as 


if  she  were  unmarried,  wltb  the  written  as- 
sent of  her  husband." 

Contractual  Rights. — Sinoa  the  Gonstito- 
tlon  of  186S  there  have  been  successive 
changes  by  sundry  statutes  and  by  decisions  of 
the  court  towards  full  freedom  ot  contract 
by  married  women  to  correspond  with  the 
freedom  ot  ownership  bestowed  by  the  Con- 
stitution. The  complication  of  our  decisdons 
was  admirably  summed  up  in  a  table  of  sev- 
eral pages  of  fine  print  prepared  by  Prof. 
Mordecai,  which  is  set  out  In  Vann  ▼.  Ed- 
wards, 128  N.  C.  431,  434,  89  S.  E.  66,  inclu- 
sive. For  this  "codeless  myriad  of  precedent" 
the  Martin  Act  (Laws  1911,  c.  109)  substi- 
tuted a  simple  statute  that  "subject  only," 
as  the  act  says,  to  RevisaJ,  2107  (whi<di  re- 
tains the  former  requirements  as  to  contracts 
between  husband  and  wife),  "every  married 
woman  shall  be  authorized  to  contract  and 
deal  so  as  to  affect  her  real  and  personal 
property  in  the  same  manner  and  with  the 
same  effect  as  if  she  were  unmarried,"  with 
a  further  condition  that  "conveyances  of 
her  real  estate  shall  not  be  valid  without  the 
written  assent  of  her  husband  as  required  hy 
the  Constitution,  and  a  privy  examination  to 
execution  of  the  same  as  now.  required." 

There  Is  in  this  statute  no  requirement  of 
the  written  assent  of  the  husband,  nor  of  the 
privy  examination  of  the  wife,  as  to  any 
contract  unless  t)etweeD  her  and  her  husband. 

The  "Martin  Act"  emancipates  a  wife,  ab- 
solutely as  to  all  contracts,  except  with  her 
husband,  as  to  which  there  must  be  her 
privy  examination  and  the  approval  of  the 
contract  by  a  Justice  of  the  peace.  The  re- 
quirement of  privy  examination  is  exacted 
as  to  no  other  contract,  but  is  required  in 
conveyances  by  the  wife  still  In  addition  to 
the  "written  assent  of  the  husband."  which 
alone  is  required  by  the  Constitution.  This 
Is  the  plain  letter  and  Intent  of  the  statute, 
and  was  so  held  in  Warren  v.  DaU  (Hoke,  J.), 
170  N.  C.  406,  87  S.  E.  126,  where  damages 
were  bold  recoverable  against  a  married 
woman  for  breach  of  a  contract  to  convey 
land,  as  the  court  was  unable  to  decree  specif- 
ic performance  owing  to  the  refusal  of  his 
written  assent  by  the  husband.  That  case, 
often  cited  since,  is  conclusive  of  the  lia- 
bility of  Uie  wife  to  damages  for  breacb  of 
this  contract  To  the  same  effect  are  the  de- 
cisions of  other  states  on  similar  statutes. 
Wolff  V.  Meyer,  76  N.  J.  Law,  574,  70  Atl. 
1103;  Davis  v.  Watson,  80  Mo.  App.  15,  and 
many  others. 

There  is  nothing  which  forbids  the' Legisla- 
ture to  authorize  married  women  to  contract 
as  if  single,  but  it  is  in  acc6rd  with  the 
emancipatory  spirit  of  the  Constitution.  It 
would  be  a  vain  thing  for  the  Legislature  to 
authorize  them  to  contract  "as  if  single,"  If 
tlie  court  can  hold  tliat  they  are  not  liable 
for  breach  of  their  contracts,  for  in  such 
case  who  would  accept  their  contracts? 

One  cannot  make  a  conveyance  of  land  ex- 
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cq»t  In  writing,  Imt  it  has  never  been  held 
that  on  breach  of  an  oral  contract  damages 
cannot  be  recovered  under  which  the  land  can 
be  sold  "because  that  would  permit  to  be 
done  indirectly  what  cannot  be  done  directly.*' 
When  the  Legislature  authorized  a  married 
woman  "to  contract  and  deal  so  as  to  affect 
her  real  and  personal  property  In  the  same 
manner,  and  with  the  same  effect,  as  if  she 
were  unmarried,"  It  authorized  contracts 
for  breach  of  whl<3i  they  would  be  liable  as 
folly  as  if  they  had  remained  unmarried. 
The  act  so  states.  The  Legislature  was  of 
opinion  evidently  that  a  woman  did  not  lose 
her  Intelligence,  and  Iter  capacity  to  contract, 
when  she  married,  and  in  making  valid  her 
contracts  after  that  date  it  was  intended 
that  her  property,  "real  and  personal,"  should 
be  liable  for  breach  of  the  same,  otherwise 
Instead  of  saying  to  "affect  her  real  and  per- 
sonal property  In  the  same  manner  and 
and  with  the  same  effect  as  if  she  were  na- 
marrled,"  It  would  have  said,  "to  affect  her 
personal  property  only." 

The  Constitution  emancipated  married  wo- 
men fully  as  to  their  property  rights,  save 
only  the  requirement  (retained  in  very  few 
states)  of  the  husband's  assent  to  convey- 
ances. If  It  had  Intended  to  extend  this  re- 
quirement to  "contracts"  it  would  have  said 
so.  Certainly  there  was  no  restriction  upon 
the  power  of  the  Legislature  to  declare  mar- 
ried women  as  capable  of  making  contracts 
as  their  single  sisters  or  their,  brothers. 

Reversed. 

AIXEN,  J.,  concurs  In  result. 

BROWN,  J.  (dissenting).  I  agree  with  the 
oonrt  that  the  oi^lon  of  the  majority  In 
Warren  v.  Dall,  170  N.  a  406,  87  S.  E.  120. 
is  controlling  in  this  case.  In  my  dissent- 
ing <q;tlnion  in  Warren  v.  Dall  (concurred  in 
by  Justice  Walker)  I  said: 

"If  any  legal  question  has  ever  been  settled 
by  repeated  decisions  of  this  court,  it  is  that 
the  deed  or  contract  of  a  married  woman  charg- 
ing her  real  estate  in  this  state  is  a  nullity  un- 
less her  husband  joins  and  her  privy  eicamiua- 
tion  is  taken,"  citing  numerous  cases. 

It  Is  admitted  In  this  case  that  W.  R. 
Roberson,  the  husband  of  Nannie  B.  Rober- 
son,  did  not  give  his  written  assent  to  the 
contract  to  convey  her  land  to  plaintiff.  It 
is  admitted  that  the  contract  cannot  be  specif- 
ically enforced  because  executed  by  the 
wife  alone.  It  Is  now  proposed  to  recover 
damages  against  the  wife  for  breach  of  her 
contract  and  to  sell  her  separate  estate  to 
pay  the  judgment.  If  this  is  not  "whipping 
the  devil  around  the  stump,"  I  am  at  a  loss  to 
know  what  is.  I  do  not  think  the  Martin 
Act  permits,  or  t^at  its  author  ever  contem- 
plated, that  a  married  woman  should  be  per- 
mitted to  enter  into  a  contract  of  any  sort 
affecting  her  real  estate,  without  her  bus- 
baud's  consent,  by  virtue  of  which  she  may 


be  mulcted  In  damages  and  her  property  sold 
to  satisfy  the  judgment. 

My  views  are  set  out  more  folly  and  the 
authorities  cited  in  the  dissenting  opinion  In 
Warren  v.  Dail,  and  I  am  content  simply  to 
refer  to  that. 

WALKER,  J^  concurs  In  this  dissent 

(log   S.    C.   88) 

tniRRAY  T.  ATLANTIC  COAST  LINK  B. 
CO.    (No.  8806.) 

(Supreme  0>urt  of  South  Carolina.     Sept.  0, 
1917.) 

L  Cabbiebs  ^=3159(3)  —  Intebstatk  Shif- 
MENTs— Notice  of  Loss. 
Where  a  bill  of  lading  for  an  interstate  ship- 
ment stipulated  that  claims  for  loss  or  dam- 
age should  b«  made  promptly  in  writing  to  the 
agent  at  point  of  oelivery,  and,  if  not  made 
within  ten  days,  the  carrier  should  not  be  lia- 
ble, the  carrier's  consideration  on  the  merits  of 
a  claim  not  so  filed  does  not  operate  as  a  waiv- 
er, and  that  question  should  not  be  submitted 
to  the  jury. 

2.  Cabbiebs  «=>165  —  Obbiaob  of  Goods  — 
Actions — Bvidencb— Sdfficienot. 

In  an  action  against  a  carrier  for  negligent 
delay  in  transportation  of  goods,  evidence  held 
to  warrant  finding  that  shipper  did  not  give 
notice  of  delay  within  time  stipulated  by  bill 
of  lading. 

3.  Cabbiebs  «=»163— Casbiaok  of  Goods  — 
Actions— Pbesomption. 

There  is  no  presumption  of  law  that  a  ship- 
per claiming  damages  for  delay  in  transporta- 
tion of  goods  gave  the  written  notice  of  claim 
required  by  the  bill  of  lading. 

4.  Carbikbs  «=>159(1)— Cabbiaqx  of  Goods— 
Notice— Pbo  visions. 

A  stipulation  in  a  bill  of  lading  for  an 
interstate  shipment  that  notice  of  claim  for 
damage  or  injury  should  be  made  promptly  in 
writing  to  the  agent  at  point  of  delivery,  and 
that'  a  failure  to  give  such  notice  within  ten 
days  would  bar  the  claim,  is  reasonable,  for 
the  shipper  might  give  notice  of  damage  bv  hv* 
agents  at  the  point  of  delivery,  their  knowledge 
of  damage  being  imputable  to  the  shipper,  asd 
no  particular  form  of  notice  being  necessary. 

Appeal  from  Common  Pleas  Circuit  (3onrt  of 
Charleston  County;    I.  W.  Bowman,  Judge. 

Action  by  J.  O.  Murray  against  tlie  Atlantic 
Ckwst  Line  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
flnned. 

Picken  &  Erckraann,  of  Charleston,  for  ap- 
pellant.    Mordecai  &  Gadsden   A  RutledgA, 
of  Charleston,  and  Douglas  McKay,  of  Colani 
bia,  for  respondent. 

HYDRICK,  J.  Action  fbr  damages  for  al- 
leged negligent  delay  In  the  txansportatioD 
and  delivery  of  a  shipment  of  beans,  consigned 
by  plaintiff  at  CharlesUm,  S.  C,  to  S.  H.  & 
E.  H.  Frost,  commission  merchants,  of  the 
dty  of  New  York. 

The  consignment  was  received  by  defenld- 
ant  on  May  26,  ldl4,  and  arrived  in  New 
York,  over  the  lines  oC  the  Pennsylvania 
BaBroad  Company,  at  2 :25  a.  m.,  on  the  29th, 
In  time  to  be  delivered  for  the  market  of  that 
day,  under  ordinary  conditions;   but  it  wa« 
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not  deUvered  until  Mbnday,  June  Ist  The 
undisputed  evidence  is  that  there  was  no  nnr 
reasonable  !delay  in  trani^>ortatlon. 

Defendant  undertook  to  excuse  d^ay  in 
dfiUvery  by  proving  that,  on  account  ot  an 
tmusoal  congestion  of  perishable  freight 
ahead  of  plaintiff's  shipment,  it  was  impos- 
sible to  unload  the  cars  containing  it  on  the 
morning  of  the  29th;  that  it  could  not  be  de- 
livered on  the  30th,  because  that  was  a  le- 
gal holiday,  nor  on  the  31st,  because  that 
was  Suuday. 

Defendant  therefore  denied  the  charge  of 
negligence,  and  set  up  as  a  defease  a  stipu- 
lation in  the  bill  of  lading  to  the  effect  that 
claims  for  loss  or  Idamage  shall  be  made 
promptly  in  writing  to  the  agent  at  point  of 
ddivery,  and,  if  such  notice  is  delayed  more 
than  ten  days  thereafter,  no  carrier  shall  be 
liable  for  such  claims. 

Plaintiff  relied  upon  waiver  and  estoppel; 
the  ground  being  that  defendant  received  and 
considered  his  claim  on  its  merits,  when  he 
filed  It,  on  October  1,  1914,  and  refused  it 
«D  the  grounid  that  there  was  no  negligence 
in  handling  the  shipment,  and  did  not  in- 
voke the  time  limit  of  the  stipulation,  until 
It  was  set  up  in  the  answer. 

The  trial  court  (the  civU  and  criminal  court 
of  Charleston)  refused  defendant's  motion  for 
a  directed  verdict  and  submitted  the  issue  of 
waiver  to  the  Jury.  From  verdict  and  Judg- 
ment for  plaintiff,  defendant  api)ealed  to  the 
circuit  court,  whidi  reversed  the  Judgment, 
holding  that  the  verdict  should  have  be&n  di- 
rected for  defendant. 

Plaintiff  brings  the  case  here  on  appeal,  and 
asks  for  reversal  on  four  grounds: 

[1]  "(1)  It  was  right  for  the  trial  court 
to  send  the  issue  of  waiver  to  the  Jury." 

That  ground  Is  settled  against  appellant  by 
the  case  of  Dean  v.  Railway,  107  S.  C.  26,  91 
S.  R  1042. 

[2]  "(2)  The  stipulation  was  matter  of  de- 
fense, and  the  buittea  was  on  defendant  to 
prove  that  due  notice  of  the  claim  was  not 
glvoi  to  the  agent  of  the  Pennsylvania  Rail- 
road Company,  the  delivering  carrier,  at  the 
point  of  destination  within  the  time  sped- 
fled." 

If  80,  that  burden  was  assumed  and  met 
On  cross-examination  plaintiff  was  asked: 

"Did  you  give  them  (referring  to  the  Pennsyl- 
vania Railroad  Company)  any  notice  of  your 
claim?    Answer:    No." 

But  plaintiff's  counsel  argue  that  the  com- 
mlsslan  merchants  might  have  given  the  no- 
ticei  If  they  had,  they  would  have  done  so 
as  plaintiff's  agents,  and  in  that  event  plain- 
tiff would  not  have  answered  the  question  in 
the  negative.  At  any  rate,  plaintifTs  answer 
warranted  the  finding  that  the  requireld  no- 
tice was  not  given. 

[9]  "(3)  That  it  should  be  presumed  from 
the  circumstances  that  the  notice  was  given." 

We  know  of  no  law  that  raises  such  a  pre- 


Bumptl(Mi ;  and  tbe  evidence  does  not  raise  It, 
but  refutes  It. 

[4]  "(4)  That  the  stipulation  is  unreason- 
able, because,  on  account  of  the  distance  be- 
tween the  points  of  origin  and  destination  of 
the  shipment,  ten  days  is  insufficient  time  for 
the  shipper  to  be  informed  of  the  damage, 
and  file  his  claim  therefor." 

The  time  allowed  is  not  unreasonable.  The 
notice  was  to  have  been  given  at  the  point 
of  destination,  not  at  the  point  of  origin. 
The  shipper  could  have  given  it  by  his  agents 
at  point  of  destinatioo,  and  there  was  no  ne- 
cessity for  them  to  communicate  with  him. 
They  knew  of  the  damage  when  the  beans 
were  delivered  to  them.  Their  knowledge  is 
imputed  to  the  shipper.  No  form  of  notice 
is  required ;  nothing  more  than  that  It  shall 
be  in  writing,  and  to  the  effect  that  a  dalm 
is  or  will  be  made  for  tbe  loss  or  damage: 
That  gives  the  carrier  timely  (H>portunity  to 
investigate  the  cause  and  extent  of  loss  or 
damage,  and,  when  more  than  one  carrier  has 
handled  the  slilpment,  to  determine,  as  among 
themselves,  which  is  liable.  That  Is  what  the 
carrier  contracted  for. 

Much  less  time  has  been  h^d  to  be  reasoD- 
able,  when  the  nature  of  the  shipment  af- 
fbrds  opportunity  for  the  perpetration  ot 
fraud  on  the  carrier,  as  in  shipments  of  Uve 
stodc  Here  the  shipmoit  was  of  a  highly 
perishable  product,  and  the  carrier  was  en- 
titled, by  the  terms  of  his  contract,  to  prompt 
notice  of  the  damage  for  tbe  reasons  stated. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FBASEB,  and 
GAGE,  JJ.,  concur. 


-        a«  8.  a  o) 

PHIFBR  &  GOSSBnrr  V.  BX3LUB  «t  aL 
(No.  9799.) 

(Supreme  Court  of  South  CaroUna.     Sept.  6, 
1917.) 

1.  iNsmARCB  «=>68(K2)— FlBX  Ihsuxancb  — 
RioHTS  or  Claihant. 

A  seller  who  retained  title  until  payment 
of  full  consideration,  no  a^eement  to  insnre  for 
his  benefit  being  shown,  la  not  entitled  to  en- 
join payment  of  the  insurance  money  to  one 
in  whose  name  purchaser  insnred  property. 

2.  Injunction  «=»129(1)  —  TnnAL  Judouent 

— POWEB  TO  Rendeb. 
Tbe  judge  on  hearing  at  chambers  of  an 
application  for  an  injunction  had  no  power  to 
render  final  judgment  dismiaaing  the  complaint. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  H:  F.  Rice,  Judge. 

Action  by  Phlfer  &  Gossett  against  M.  O. 
Belue  and  others.  From  a  Judgment  for 
defendants,  plalntUte  sppeaL  Reversed  in 
part 

Dobson  &  Vassy,  of  Spartanburg,  for  appel- 
lants. A.  C.  Mann,  of  Spartanburg,  for  re- 
spondents. 

HYDRIGK,  J.  Plaintiffs  allege  that  they 
sold  a  piano  to  M.  O.  Belue,  by  and  with  toa- 
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sfent  of  Flora  Belue  (what  relatton  these  de- 
fendants bear  to  each  other  is  not  stated), 
taking  as  security  tor  the  purchase  price  a 
lease  note,  payable  in  instaUments,  all  of 
which  are  due ;  that  it  was  stipulated  in  the 
note  that  title  to  the  piano  should  remain  In 
plaintiffs  until  the  note  was  paid;  that  the 
piano  was  insured  by  the  purchaser  in  the 
name  of  Flora  Belue  for  $200,  and  was  de- 
stroyed hy  Are;  that  the  defendant  insur- 
ance company  was  about  to  pay  the  insurance 
money  to  M.  O.  and  Flora  Belue ;  that  they 
have  no  other  security  for  their  debt,  and,  if 
the  money  is  paid  to  the  Belnes,  they  will  get 
nothing,  as  M.  O.  Belne  is  not  able  to  respond 
to  a  Judgment  against  him.  Upon  these  al- 
legations they  asked  for  Judgment  against 
the  Belues  for  the  balance  due  on  the  note, 
and  for  injunction  against  payment  to  them 
of  the  insurance  money. 

On  return  to  a  rule  to  show  cause,  carry- 
ing a  temporary  injunction,  the  insurance 
company  stated  that  it  held  the  money  for 
the  party  or  parties  lawfully  entitled  to  it. 
The  Belues  demurred  to  the  comidaint  tor 
inauflaciency  on  the  grounds:  (1)  Tliat  no 
agreement  was  alleged  for  insurance  of  the 
piano  for  benefit  of  plaintifts,  and  therefore 
no  equity  to  the  fund,  euid  no  ground  for  in- 
JonctlTe  relief;  (^  that  there  is  no  allega- 
tion of  insolvency  of  the  Belues,  and  there- 
fore no  ground  for  Injuncttre  relief. 

[1J  The  return  was  heard  at  chambers,  and 
the  judge  refused  the  injunction  prayed  for, 
and  dismissed  the  complaint  on  the  groimd 
tliat  It  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  tor  Injunction. 

[2]  The  motion  for  injnnctioa  was  prop- 
erly refused.  Swearing»i  v.  Insurance  Co., 
52  S.  a  30e,  315,  29  S.  E.  722.  But  the  Judge 
had  no  i>ower  at  chambers  to  render  final 
Judgment  dismissing  the  complaint.  Tills 
lias  been  decided  In  so  many  cases  that  It  Is 
needless  to  cite  them.  Some  of  them  are 
dted  in  the  arguments. 

The  Judgment  dismissing  the  complaint  is 
reversed  in  part. 

OABT,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE.  JJ.,  concur. 


(lOS   S.   C.   M) 

COLUMBIA  SAV.  BANK  &  TRUST  CO.  ▼. 
TRUB  et  aL 

CESTURY  BUILDING  &  LOAN  ASS'N  ▼. 
DAVID  et  al. 

(Na   9795.) 

(Supreme  (Toort  of  South  Carolina.     Sept.  3, 
1917.) 

1.  Fbavd  ^=>22(1)— Reliance  on  Statekeni 
OF  Real  Estate  Agency. 
Business  men  of  experience  should  have 
known  that  too  mnch  credence  should  not  be 
given  to  a  statement  made  by  a  real  estate 
agency  in  offering  property  for  sale. 


2.  Bbokebs  «=>102— Bimdiko  Fobck  or  Bbo- 
eeb's  Stateuents. 
The  seller  of  property  through  a  real  estate 
agency  could  not  be  bound  by  any  statemeitti 
made  by  the  agency  as  to  wliat  disposition 
could  be  made  of  the  property  after  title  passed 
out  of  him  through  tiie  agency. 
8.  FRATin  «=320— Rbijaroi  on  Repbesenta- 

TION. 

Purchasers  of  property  through  a  real  es- 
tate agency,  who  made  independent  investiga- 
tion as  to  incumbrances,  obtained  full  abstract 
of  title,  and  purchased  with  their  eyes  open,  to 
sell  to  some  one  else  at  a  profit,  could  not 
recover  from  the  vendor  as  for  the  fraud  and 
deceit  of  the  agency. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  (bounty;   T.  J.  Mauldin,  Judge. 

Suits  by  the  Oolnmbia  Savings  Bank  A 
Trust  Company  against  Tlwrston  W.  True, 
B.  H.  Carlton,  and  others,  and  by  the  Cen- 
tury Building  ft  Loan  Association  against 
Aaron  David,  Thurston  W.  True,  B.  H.  Carl- 
ton, and  others.  From  the  decree,  the  Colum- 
bia Savings  Bank  ft  Trust  Company  and  un- 
named defeikdanta  appeal.     Reversed. 

Melton  &  Belser  and  Jas.  S.  Verner,  ail  of 
Columbia,  for  appellants.  W.  N.  Graydon, 
Robt  Moorman,  and  Andrew  J.  Betliea,  all 
of  Columbia,  for  respondents. 

WATTS,  J.  This  is  an  appeal  by  plaintiffs 
and  defendants  Berry,  Bethea,  and  ShuU 
from  a  decree  made  and  filed  by  his  honor 
Judge  Mauldin  in  the  above  cases,  which 
were  two  different  cases,  but  consolidated 
and  heard  by  his  honor  as  one  case. 

After  issues  Joined,  it  was  referred  to  the 
master  for  Richland  county  to  hear  and  de- 
termine the  issues  of  law  and  fact  and  re- 
port to  the  court.  The  master  made  his 
report  and  overruled  the  contention  of  the  de- 
fendants Carlton  and  True,  and  recommend- 
ed Judgment  against  them  for  the  amount 
of  the  mortgage  Indebtedness  as  well  as 
against  them  for  the  mortgage  given  by  them 
to  R.  Leon  Shull.  To  this  report  defendants 
Carlton  and  True  excepted.  Judge  Mauldin 
overruled  the  findings  of  the  master  and 
sustained  the  defendants  Carlton  and  True's 
contention,  and  also  found  that  Carlton  and 
True  were  not  liable  on  their  contract  of  as- 
sumption nor  on  their  bond  and  mortgage 
given  to  the  defendant  R.  Leon  Shull.  By 
his  decree  he  also  found  that  the  defendants 
Carlton  and  True  were  each  entitled  to  Judg- 
ment against  the  defendant  R.  Leon  Shull 
in  the  sum  of  $3,000. 

ESxceptlons  1,  2,  «,  7,  8,  9,  10,  11,  12,  13, 
14,  15,  16,  and  20  of  the  plaintiffs  and  de- 
fendant ShuU,  and  some  of  the  exceptions  of 
Bethea  and  Berry,  allege  that  his  honor 
Judge  Mauldin  erred  in  concluding'  that  the 
evidence  showed  that  Carlton  and  True  liad 
been  Induced  to  purchase  the  mortgaged 
premises  by  the  fraudulent  acts  of  R.  lieon 
ShuU. 
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Exceptions  S,  4,  and  6  allege  error  on  the 
iwrt  of  the  presiding  Judge  In  holding  that 
the  defendant  B.  lieon  Shull  was  bound  by 
the  statements  and  representations  of  the 
Keenan  Real  Estate  Agency,  who  sold  the 
premises  to  Carlton  and  True  for  ShuU.  A 
careful  examination  of  the  testimony  con- 
Tlnces  us  of  the  following  facts:  That  Shull 
in  August,  1913,  purchased  the  property  in 
question  from'Bethea  through  the  Keenan 
Real  Estate  Agency,  and  Instructed  said 
agency  to  sell  the  property  for  him  for  $6,- 
000  In  cash,  bond  and  mortgage  of  purchaser 
for  $4,000,  and  the  assumption  of  the  pur- 
chaser of  $40,000  mortgage  Indebtedness  on 
the  premises;  that  the  Keeuan  Real  Estate 
Agency  were  real  estate  brokers  buying  and 
selling  real  estate  on  commissions;  that  True 
and  Carlton  were  business  men  of  expe- 
rience; that  Carlton  was  a  banlc  president, 
and  True  a  railroad  conductor.  The  evi- 
dence shows  that  neither  of  them  Intended 
their  purchase  as  a  permanent  investment, 
but  bought  for  speculative  purposes  with  the 
hoi)e  and  expectation  of  reselling  it  at  a 
handsome  profit,  and  they  put  it  in  the  hands 
of  the  Keenan  Real  Estate  Agency  for  this 
purpose.  They  employed  counsel  and  had  ab- 
stract of  title  made  before  buying.  They  col- 
lected the  rents  and  treated  the  property  as 
their  own  and  paid  interest  on  the  mortgage 
debts.  They  did  not  ofCer  to  reconvey  the 
premises  to  Shull  and  demand  a  rescission  of 
the  contract 

[1,  2]  We  do  not  think  that  there  is  suffi- 
cient testimony  in  the  case  to  warrant  the 
finding  of  the  circuit  Judge  that  there  was 
fraud  and  deceit  and  false  statement  of  facts 
made  by  the  Keenan  Real  Estate  Agency  or 
Shull  that  they  knew  at  the  time  of  making 
it  to  be  false,  and  that  True  and  Carlton  be- 
lieved the  false  statement  to  be  true  and 
acted  on  it,  to  cancel  the  trade.  Both  were 
men  of  experience,  and  should  hare  known 
that  too  much  credence  should  not  be  given 
to  the  statement  made  by  a  real  estate  agency 
in  offering  property  for  sale.  Certainly  Shull 
could  not  be  bound  by  any  statements  made 
by  the  agency  as  to  what  disposition  could 
be  made  of  the  property  after  title  jtassed 
out  of  him. 

There  is  nothing  in  the  case  to  show  any 
fraud  or  deceit  on  the  part  of  Shull  or  that 
he  authorized  or  ratified  or  confirmed  any 
of  the  alleged  false  representations  complain- 
ed of  as  made  by  the  Keenan  Real  Estate 
Agency.  The  defendants  have  failed  to  show 
sudi  a  state  of  facts  as  to  rescind  the  con- 
tract of  purchase  as  required  under  the  au- 
thorities of  Ruberg  v.  Brown,  50  S.  C.  397, 
27  S.  B.  873;  Hlckson  v.  Early,  62  S.  C.  42, 
39  S.  B.  782;  Wlllcox  v.  Prlester,  68  S.  C. 
108,  46  S.  Bw  553;  Godfrey  v.  Lumber  Co., 
88  S.  C.  156,  70  S.  E.  396. 

[3]  The  representation  made  as  to  value 


in  this  case  was  not  such  as  an  action  for 
fraud  and  deceit  would  be.  The  respondents 
made  independent  investigation  to  find  out 
the  tnoumbrances  in  the  property  and  obtain- 
ed full  abstract  of  title  and  made  their  pur- 
chase with  their  eyes  open  with  the  intent  to 
dispose  of  the  purchase  to  some  one  else 
with  a  profit  to  themselves. 

Under  the  facts  in  the  present  case  what 
is  said  by  this  court  in  Mobley  v.  Quattle- 
baum,  101  S.  C.  221,  85  S.  El  585,  is  conclu- 
sive that  Carlton  and  True  cannot  recover, 
and  that  his  honor  was  in  error  in  finding 
as  he  did,  and  that  his  honor  should  not 
have  sustained  the  exceptions  to  the  master's 
report  and  overruled  the  same,  but  he  should  , 
have  overruled  the  exceptions  and  sustained 
the  master's  report.  These  exceptions  are 
sustained. 

The  exceptions  21  and  22  of  Berry  and 
Bethea  are  sustained  for  the  reason  that 
Carlton  and  True  are  held  to  their  purchaae, 
and  the  decree  of  his  honor  in  his  finding 
and  allowing  them  Judgment  is  reversed.  It 
is  unnecessary  to  pass  on  the  grounds  point- 
ed out  In  these  exceptions. 

The  Judgment  is  reversed. 

HYDRIOK,  ERASER,  and  GAGE,  JJ,  con- 
car.    GARY,  C.  J.,  did  not  stL 

a08   S.   C.   C3) 
BERG  V.  ATIiANTIC  COAST  MNB  B.  CO. 
(No.  980O.) 

(Supreme   Court  of  South  Carolina.    Sept.   5, 
1917.) 

Death  «=9l6(3)— Right  of  Pabents— Fbdeb- 

AL     EUPLOTEBS'     LlABIUTT     ACT— DEPEND- 
ENT. 

To  support  an  action  for  the  wrongful  death 
of  a  son  for  the  benefit  of  the  parents  under  the 
federal  Employers'  Liability  Act  (Act  Cong. 
April  22j  1908,  c.  149,  35  StaL  65  [tJ.  S.  Cotap. 
St.  1916,  U  8657-8665]),  imposing  upon  car- 
riers liability  for  the  benefit'  of  three  dasses : 
"(1)  The  surviving  widow  or  husband  and  chil- 
Cien  of  such  employ^;  and,  if  none,  (2)  then 
of  such  employe's  parents ;  and,  if  none,  (3) 
then  of  the  next  of  kin  dependent  upon  such 
employ^"— it  is  not  necessary  that  the  parents 
were  dependent  upon  the  son ;  the  word  "de- 
pendent   referring  only  to  the  next  of  kin. 

Appeal  from  (3ommon  Pleas  Circuit  Court 
of  Jasper  County ;  Jas.  E.  Peurifoy,  Judge. 

Action  by  J.  S.  Berg,  administrator  of  the 
estate  of  Fred  Berg,  deceased,  against  the 
Atlantic  Coast  I^e  Railroad  Company. 
From  an  order  requiring  plalntlfr  to  amend 
the  complaint,  he  appeals.    Reversed. 

Geo.  W.  Beckett,  of  Beaufort,  J.  P.  Wise, 
of  Rldgeland,  and  Padgett  &  Moorer,  of 
Walterboro,  for  appellant  W.  Huger  Fit* 
Simons,  of  (Charleston,  and  W.  N,  Heyward. 
of  Rldgeland,  for  respondent 

HXDRICK,  J.  This  action  was  brought 
under  the  federal  Employers'  Liability  Act 
to  recover  damages  for  the  wrongful  death 
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of  an  -anmaftled  adtilt  son  for  the  bexkeflt 
of  his  father  and  mother. 

It  Is  not  alleged  that  the  parents  were  de- 
pendent upon  deceased,  hut  it  is  alleged  that 
tbey  had  reasonable  expectation  of  pecuniary 
benefit  from  the  continuance  of  his  life,  and 
some  facts  are  alleged  as  the  basis  of  that 
expectation. 

On  motion  of  defendant,  plaintiff  was  or- 
dered to  amend  his  complaint  by  stating 
specifically  whether  the  father  and  mother 
were  dei)endent  upon  deceased  for  support, 
and  the  facts  showing  the  same,  presumably 
because  the  court  thought,  unless  there  was 
such  dependency,  the  action  could  not  be 
maintained. 

The  act  imposes  liability  upon  carriers  in 
interstate  commerce  for  the  wrongful  death 
of  their  employes  engaged  in  that  business 
for  the  benefit  of  three  classes: 

"<1)  The  gurviving  widow  or  husband  and 
children  of  such  employ^ ;  and,  if  none,  (2) 
then  of  such  einpl«y6  s  parents;  and,  if  none« 
(3)  then  of  the  next  of  km  dependent  upon  such 
employ^." 

Grammatically  construed,  the  word  "de- 
pendent'' refers  only  to  the  next  of  kin. 

The  Supreme  C/Ourt  has  held  that  the  act 
was  intended  do  i>ennit  recovery  of  such 
damages  only  as  are  susceptible  of  pecuniary 
valuation.     Mich.  Cent  R.  E.  y.  Vreelond, 

227  U.  S.  59,  3i  Sup.  Ct  192,  C7  L.  Ed.  417, 
Ann.  Oas.  1914C,  176;  American  R.  Co.  y. 
Dldricksen,  227  U.  S.  145,  33  Sup.  Ct  224, 
57  U  Ed.  456;  Gulf,  etc,  Ry.  Co.  «.  McGinnis, 

228  U.  S.  173,  33  Sup.  Ct  426,  67  L.  Ed.  785; 
North  CaroUna  R.  R.  y.  Zachary,  232  U.  S. 
248,  34  Sup.  Ct  305,  58  L.  Ed.  591,  Ann.  Cas. 
19140,  159;  Ctarrett  y.  LoulBvllle  &  Nash- 
TUle  K.  R.,  235  U.  S.  308,  35  Sup.  Ct.  32,  59 
li.  Ed.  242;  Kansas  City,  etc.,  Ry.  y.  Leslie,  238 
U.  S.  699,  85  Sap.  Ct  844,  59  L.  Ed.  1478. 
Notwithstanding  the  pecuniary  loss  may  be 
more  or  less,  according  to  the  degree  of  the 
dependency  of  the  beneficiaries  of  the  first 
and  second  classes  upon  deceased,  and  the 
amount  of  Tecovery  therefor  may  be  in- 
creased or  diminished  accordingly,  the  act 
does  not  make  their  right  contingent  upon 
dependency,  as  it  does  that  of  the  next  of 
kin.  Therefore,  to  sustain  an  action  for 
the  benefit  of  the  first  two  classes,  it  need 
only  appear  that  they  have  sustained  some 
pecuniary  loss.  The  relation  of  the  benefi- 
ciary to  deceased  may  be  such  that  such 
loss  will  be  presumed;  but  if  it  Is  not,  then 
It  must  be  alleged. 

In  Garrett's  Case,  supra,  the  action  was 
for  the  benefit  of  the  parents  of  an  adult 
son.  There  was  no  allegation  of  pecuniary 
loss.  Plaintiff  was  offered  an  opportunity 
to  amend  In  the  trial  court  and  in  the  Cir- 
cuit Court  of  Appeals  by  alleging  pecuniary 
loss,  but  declined.  On  appeal  the  Supreme 
Court  decided  that  it  was  necessary  to  al- 


lege facts  or  drcnmstanceB  tending  to  show 
that,  as  a  result  of  the  death,  the  parents 
suffered  pecuniary  loss,  and  that,  for  want 
of  snch  allegation,  the  trial  court  was  right 
in  excluding  evidence  tending  to  prove  it- 
and  In  directing  a  verdict  for  defendant 
The  court  said: 

"Common  experience  teaches  that  financial 
damage  to  a  parent  by  no  means  follows  as  a 
necessary  consequence  upon  the  death  of  an 
adult  son." 

As  the  law  does  not  presume  sndi  dam- 
age, it  must  be  alleged.  It  is  not  said  that 
it  is  necessary  to  allege  dependency  in  such 
a  case,  but  pecuniary  loss  only. 

On  the  other  hand.  In  Minneapolis,  etc.,  R. 
Oo.  v.  Gotschall,  244  U.   S.  66,  37  Sup.  Ct 

598,  61  L.  Ed. ,  it  was  held  that  an  action 

for  the  death  of  a  minor  son  need  not  be 
taken  from  the  jury,  because  there  was  no 
evidence  of  pecuniary  loss  resulting  to  the 
father,  on  whose  behalf  the  suit  was  brought, 
since,  under  the  local  law,  he  was  entitled  to 
the  earnings  of  his  son  during  minority ;  the 
question  being,  not  of  right  to  recover,  but 
only  of  the  amount  of  damages  which  it  was 
proper  to  award. 

We  are  not  here  concerned  with  the  meas- 
'Ure  of  damages,  or  the  amount  of  recovery. 
The  sole  question  Is  whether  it  is  necessary 
for  plaintiff  to  allege  and  prove  that  the 
father  and  mother  for  whose  benefit  the  ac- 
tion was  brought  were  dependent  upon  the 
son  for  support.  Upon  consideration  of  the 
act  itself  and  the  decisions  of  the  Supreme 
Court  construing  it,  that  question  Is  answer- 
ed in  the  negative. 

Judgment   reversed. 

GARY,  a  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


KOHN  V.  STORK  et  aL 


(108    S.    C.   79) 
(No.  9804.) 


(Supreme  Court  of  South  CaroUna. 
1917.) 


Sept  6, 


1.  Election  of  Remedies  «==4— Altebnativk 
Reuedies. 

Under  a  note  showing  upon  its  face  to  have 
been  given  as  additional  security  without  in  any 
wise  prejudicing  other  or  further  securities  or 
remedies,  plaintiff  was  entitled  to  pursue  all 
his  remedies  until  he  obtains  satisfaction  of  the 
entire  amount  due. 

2.  Biixs  AND  Notes  «s»489(5) — Gxnkkai.  Dk- 

NIAIi— SUFFICIKNCT. 

The  general  denial  of  the  allegations  of  the 
note  raised  no  issue  as  to  the  note  or  the  con- 
sideration therefor  where  it  was  qualified  by 
the  words  "except  those  hereinafter  •  •  • 
admitted,"  and  the  execution  of  the  note  was 
thereafter  admitted. 
8.  Pleading   <S=»349— Judombnt  on  Plead- 

INO. 

The  defendants  having  admitted  by  answer 

the  execution  of  the  note  and  the  sworn  fact 

that  it  was  giveU  for  a  valuable  consideration 

and  that  nothing  had  been  paid  not  having  been 

i  disputed,  there  was  no  issue  left  for  trial. 


»For  otbar 
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Appeal  from  Ck>inmon  Pleas  drcolt  Ck>urt  of 
Richland  County;  S.  W.  G.  SMpp,  Jndge. 

Action  by  August  Kohn  aj^alnst  Martin 
Stork  and  others.  From  an  order  striking 
oat  their  answers  as  sham  and  Irrelevant, 
defendants  appeal.     Affirmed. 

Henry  F.  Jennings,  of  Columbia;  for  appel- 
lants. Melton  &  Belser,  of  Columbia,  for  re- 
spondent. 

HYDRICK,  3.  Defendants  appeal  frtMU  an 
order  striking  out  their  answers  as  sham  and 
Irrelevant 

The  material  allegations  of  the  complaint 
are  that,  for  value,  defendants  made  their 
promissory  note^  dated  December  21,  1914, 
and  thereby  promised  to  pay  to  the  order  of 
plalntiet  ^23.61,  on  January  1, 1915,  and  that 
no  part  thereof  has  been  paid. 

Martin  and  Abram  Stork  filed  separate 
answers,  the  first  paragraph  of  each  being: 

"^lat  he  denies  each  and  every  allegation  of 
the  complaint,  except  those  hereinafter  specific- 
ally  admitted." 

Bach  of  them  then  admits  die  execution  of 
a  note  to  plaintiff  "as  alleged  la  the  com- 
plaint" 

In  bis  farther  answer  Martin  Stork  alleges 
that  In  the  purchase  of  some  real  estate,  he 
assoiuctt  th«  payment  of  certain  b<»ds  secur- 
ed by  mortgages  thereon  ot  which  plaintiff 
was  the  owner;  that  the  interest  accrued 
and  accruing  tbereoa  to  January  1,  1915, 
and  certain  premiums  of  insurance  paid  by 
plaintiff,  under  the  herms  of  said  bonds  and 
mortgages,  amounted  to  the  sum  for  wblcb 
the  note  sued  on  was  given  in  payment;  that 
the  entire  indebtedness  represented  by  the 
note  was  covered  by  the  penalties  of  the 
bonds  and  the  terms  of  the  mortgages  held 
by  plaintiff;  that  thereafter  plaintiff  sued  on 
said  bonds  and  for  foreclosure  of  said  mort- 
gfages,  and,  as  to  the  portion  of  the  indebted- 
ness covered  by  them  and  represented  by  the 
note,  plaintiff  elected  to  rely  on  the  bonds 
and  mortgages  for  the  collection  thereof,  and 
included  the  SEune  in  the  amount  for  which 
Judgment  was  taken  against  him,  and  that 
said  election  makes  the  indebtedness  repre- 
sented by  the  note  sued  on  res  adjudlcata ; 
that  sucb  election  amounts  to  failure  of  con- 
Bideratl(»i  of  the  note. 

In  his  further  answer  Abram  Stork  alleges 
that  he  purchased  a  lot  from  Martin  Stork 
on  which  there  was  a  bond  and  mortgage, 
one  of  those  owned  by  plaintiff,  the  interest 
on  wbldi  accrued  and  accruing  to  January  1, 
1916,  and  some  fire  Insurance  premiums  paid 
by  plaintiff,  under  the  terms  of  said  bond  and 
mortgage,  wenei  Including  said  note,  and  the 
amount  thereof  1b  the  extent  of  his  personal 
liability  <m  said  note,  and  that  plaintiff  there- 
after brought  suit  on  said  bond  and  for  the 
foreclosure  of  said  mortgage  against  him  and 
ignored  the  payment  of  Interest  and  insur- 
ance premiums  made  by  the  note,  and  includ- 
ed same  in  the  judgment  of  foreclosure,  and 
therefore  said  amount  Is  res  adjudlcata,  and 


that  plaintiff's  election  to  Include  said  amount 
In  said  judgment  worked  failure  of  considoa- 
tion  of  said  note  to  ttiat  extent  In  favor  not 
only  of  himself,  but  of  his  codefendants. 

O.  R.  Stork  and  Frltc  Stork  fllM  a  joint 
answer  as  follows: 

"(1)  That  they  deny  eadi  and  every  allegatioa 
of  the  complaint,  eza?pt  that  they  signed  a 
joint  note  with  Martin  Stork  and  Abram  Stork, 
and  that  they  except  aim  the  terms  of  said  note 
saving  that  the  same  was  for  value,  as  alleged  in 
the  verified  complaint  but  this  they  do  from 
information  derived  from  the  verified  complaint 

"Further  answering,  defendants  say :  (1)  That 
they  have  read  the  answers  of  the  defendanta, 
Martin  Stork  and  Abram  Stork;  tliat  furth» 
than  the  information  contained  in  said  verified 
answers  they  are  not  acQuainted  with  the  facta 
of  this  case;  that  they  ask  that  their  liability 
be  determined. according  to  the  said  answers." 

In  support  of  hla  motion  to  strike  out  the 
answers,  plaintiff  filed  his  afildavit  In  which 
a  copy  of  the  note  sued  on  and  signed  by  de- 
fendants Is  set  out  as  tdlows: 
9823S1.  Columbia,  S.  C.  Dea  21,  1914. 

"Whereas,  the  undersigned,  Martin  Stork,  is 
indebted  unto  August  Kohn  in  the  sum  of  eight 
hundred  and  twenty-tliree  and  *t/ioo  dollars 
($823.61),  on  account  of  interest  on  certain  iMnda 
secured  W  mortgage  of  real  estate  and  premiums 
of  insurance  paid  by  said  August  Kohn  on  poli- 
cies of  fire  insurance  covering  the  buildings  on 
certain  of  the  premises  oovered  by  said  mort- 
gages, and  for  the  payment  to  the  said  August 
Kohn  of  said  sum  of  eight  hundred  and  twenty- 
three  and  si/ioo  dollars  ($823.61),  the  said 
Martin  Stork  is  desirous  of  giving  and  affording 
additional  security  without  in  any  wise  preju- 
dicing such  other  or  further  securities  or  rem- 
edies as  the  said  August  Kohn  may  now  have 
or  may  hereafter  acquire  therefor: 

"Now,  therefore,  on  the  Ist  day  of  January, 
1915,  we,  or  either  of  us,  promise  to  pay  to 
the  order  of  August  Kohn  ttie  sum  of  eight  hun- 
dred and  twenty-three  and  •i/ioo  dollars  ($823.- 
61),  value  received  payable  at  the  National  Loan 
&  Exchange  Bank  of  Columbia,  with  interest 
after  maturity  until  paid,  payable  quarterly, 
at  the  rate  of  seven  per  centum  per  annum,  to- 
gether with  aU  costs  or  collection,  including  ten 
per  cent  as  attorney^  fees,  if -not  paid  when 
due." 

Plaintiff  further  swore  that  the  considera- 
tion of  the  note  was  his  forbearance  to  mie 
Martin  Stork  on  the  obligatlons'tbereln  men- 
tioned which  were  then  past  due,  and  that 
no  part  of  the  amount  due  on  the  note  had 
been  paid  or  collected  under  the  Judgmeats 
referred  to  In  the  answers  of  Martin  and 
Abram  Storlt,  although  part  of  the  interest 
and  Insurance  premiums  Indaded  In  the  note 
bad  also  been  included  In  said  judgments,  but 
that  no  money  had  beat  collected  under  the 
judgments  which  was  applicable  to  the  note, 
as  would  appear  by  reference  to  the  judg- 
ments, which  were  In  evidenoe. 

[1  ]  The  facts  sworn  to  by  plaintiff  were  not 
disputed  by  defendants  or  elthw  of  them. 
Upon  the  undisputed  facts,  there  was  nothing 
else  for  the  court  to  do  but  strike  out  the 
answers  and  give  Judgment  against  defend- 
ants for  the  amount  due  on  the  note,  which 
appears  upon  Its  face  to  have  beeo.  given  aa 
"additional  security  without  In  any  wise 
prejudicing  such  other  or  farther  secarltiea 
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or  remedies  as  the  said  Aognst  Kotan  may 
now  have  or  may  bereof  tar  acquire  theretor." 
Of  coarse,  plaintiff  can  have  but  one  satis- 
ftctlon,  but  nnder  tbe  law  and  the  express 
agreement  at  the  parties  he  was  entitled  to 
poTsae  all  of  his  remedies  until  he  obtained 
satisfaction  of  the  entire  amount  dne  him. 

[2]  Bren  technically,  tlte  general  denial  of 
the  allegations  of  the  complaint  raises  no  Issue 
u  to  the  note,  or  the  consideration  thereof, 
for  it  Is  qualifled  by  tbe  words  "except  those 
hereinafter  *  *  •  admitted."  and  the  ex- 
ecatlon  of  the  note  Is  thereafter  admitted  "as 
alleged  in  the  complaint" 

[3]  So,  the  execntlon  of  the  note  having 
been  admitted,  and  tbe  sworn  fact  that  it 
was  given  fmr  valuable  consideration,  and 
that  nothing  had  been  paid  on  it  having  been 
nndlspnted  In  any  way,  there  was  no  issae 
left  for  trial  by  court  or  Jury. 

Judgment  affirmed. 

GARY.  0.  J.,  and  PBASBR,  WATTS,  an^ 
GAGE,  JJ.,  concur. 

a08   S.    C.    73) 

HAUGHTON  v.  ORPEB  OF  UNITED  OOM- 

MBRCIAIi  TBAVS)LBRS  OF  AMEiR- 

ICA    (Na  &80S.) 

(Snpreme  Coart  of  South  CaroUna.     Sept  5, 
1W7.) 

1.  JnnouEiTT  «=»405(1)  —  Couatbbai.  At- 
tack—Pbmumption  . 

When  a  jadgment  rendered  at  an  adjourned 
tem  is  attacked  CDllaterally,  it  will  be  con- 
dudvely  presumed  that  the  necessary  condi- 
tions existed  for  the  holding  of  audi  term, 

2.  OOTTSTB  «=»66(1)— TEBHB— ADJOTTKNIOiNT. 

Const  art  6,  S  8,  provides  for  the  appoint- 
ment of  judges  to  hold  regular  terms  of  the  cir- 
cuit court;  while  section  16  provides  for  at 
least  two  terms  of  court  in  eadi  county  a  year. 
Civ.  Code  1912,  |  1318,  authorizes  the  clerlt, 
when  the  judge  is  temporarily  detained,  to  open 
coart  and  adjourn  it  from  day  to  day  until  he 
arrives,  or  it  appears  the  judge  cannot  attend, 
when  court  will  be  adjourned  to  the  next  term. 
Sections  3839  and  3840  provide  for  the  fiUing  of 
temporary  vacancies,  and  for  obtaining  a  sub- 
ititute  for  the  circuit  judge  detained  at  one 
term,  so  that  he  could  not  open  court  at  another 
place  in  his  circuit  Code  Civ.  Proc.  1912,  H 
31.  33,  36,  respectively  provide  that.  If  the  court 
of  common  pleas  follows  the  court  of  general 
■essions,  and  the  presiding  judge  finds  that  the 
term  fixed  for  Uie  court  of  general  sessions  is 
inanfficient  be  may  adionm  the  court  of  com- 
mon pleas  until  he  can  finish  the  business  of  gen- 
eral sessions,  that  extra  or  special  terms  of 
circuit  court  may  he  had  when  ordered  by  thp 
presidinc  jud^e  or  by  the  Chief  Justice,  and 
that,  if  a  dangerous  and  general  disease  is 
prevailing  at  the  place  where  court  is  to  be 
held,  tbe  judge  may  adjourn  it  to  a  future  date 
(lesicnated  in  a  written  order  to  the  derk. 
BeU,  that  a  circuit  judge  has  no  power  to  take 
a  recess  and  keep  the  court  open  b^ond  the 
time  fixed  by  statute  for  bis  holding  court  ia  the 
county,  and  wliere  shortly  before  the  expiration 
of  the  time  fixed  for  holding  court  in  one  coun- 
ty tbe  judge  adjourned  and  hdd  court  in  a  sec- 
ond county,  the  rising  of  the  court  must  be  fixed 
as  of  the  last  da^  when  the  judre  was  authorized 
b.T  statute  to  hold  court  in  Oie  first  county. 


&.  Apfkai,  ard  Bbbob  4=9485— NoncK  of  At- 

Under  Code  CSv.  Proc.  1912,  IS  384,  requir- 
ing notice  of  appeal  to  be  given  within  ten 
days  after  the  rising  of  the  court  an  appeal 
must  be  dismissed  for  want  of  jurisdiction  where 
notice  was  not  given  within  the  time  fixed. 

Appeal  from  Common  neas  drcnit  Ooart 
of  Spartanburg  Connty;  James  B.  Penrlfoy, 
Judge. 

Action  tsy  BUea  H.  Haughton  against  tbe 
Order  of  United  Ocmmetrclal  Travelers  of 
America.  From  a  jndigment  for  defendant 
plaintiff  appeaUL    A^jpeal  dismissed. 

Oarson  &  Boyd  and  Sanders  &  De  Pass, 
all  of  Spartanburg,  for  appellant  Bomar  & 
Osborne,  of  Spartanburg,  for  respondent 

HTDRTCK,  J.  At  the  bearing  respondent 
moved  to  dismiss  this  appeal  on  the  ground 
that  notice  of  appeal  was  not  served  with- 
in the  time  required  by  statute.  For  con- 
voiience,  we  heard  the  argument  on  the  mo- 
tion and  on  the  merits  at  tbe  same  time. 
But  as  the  motion  challenges  our  jurisdiction, 
It  must  be  decided,  first  because,  if  notice  of 
appeal  was  not  given  in  time,  we  have  no  ]n- 
rlsdlctlon,  and  anything  that  we  might  say 
upon  tbe  merits  would  be  coram  non  jndlce. 

The  facts  upon  which  tbe  motion  Is  based 
are:  The  September  term  of  the  court  of 
common  pleas  for  Spartanburg  county,  at 
which  this  case  was  tried,  as  fixed  by  statute, 
began  September  25,  1916,  and  might  have 
continued  through  October  21st  following. 
29  Slat  695.  This  case  was  tried  on  the  lOth 
and  17th  days  of  October.  Plaintiff  was  non- 
suited. After  the  trial,  on  October  17tb, 
tbe  presiding  Judge  announced  that  a  recess 
of  the  court  would  be  taken  until  the  week 
following  the  term  of  court  for  Cherokee 
county,  in  the  same  circuit  when  he  would 
return  to  Spartanburg  and  dispose  of  any 
equity  cases  triable  at  that  term.  On  October 
23d  the  court  of  general  sessions  for  Spartan- 
burg county  was  opened  and  held  by  the 
same  presiding  judge,  and  continued  in  ses- 
sion until  November  3d,  when  it  was  adjourn- 
ed sine  die.  On  November  20th,  after  he  bad 
held  tbe  court  for  Cherokee  county,  the  pre- 
siding judge  retnmed  to  Spartanburg,  and, 
having  tried  such  equity  causes  as  the  bar 
wanted  him  to  hear,  adjourned  the  coart 
sine  die  on  November  24th,  on  which  day 
the  derk  entered  In  the  Journal:  "Adjourned 
sine  die."  The  Journal  shows  no  previous  ad- 
journment of  the  term  begun  on  September 
25th.  The  Judgment  in  this  case  was  en- 
tered upon  the  order  of  nonsuit  on  November 
13tb,  and  the  costs  were  taxed;  but  no  no- 
tice of  the  taxation  thereof,  or  of  the  entry 
of  the  Judgment,  was  given  plaintiff's  attor- 
neys. Notice  of  appeal  was  served  Noveml>er 
28tb. 

Onr  decisions  show  that  this  court  Is  very 
reluctant  to  dismiss  appeals  on  technical 
grounds.     Therefore  we  have  construed  the 
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Btatntes  and  rales  of  court  liberally  In  favor 
of  the  right  of  appeaL  O'Rouke  T.  Paint  Co., 
91  8.  O.  399,  403,  74  S.  EX  930.  But  there  la 
a  limit  beyond  which  the  most  liberal  con- 
struction cannot  go.  Due  respect  for  a  co- 
ordinate branch  of  the  government  forbids 
the  courts  to  thwart,  by  construction,  the  In- 
tention and  mandate  of  the  law-making 
power,  when  clearly  expressed,  or  necessarily 
Implied  In  its  enactments.  Therefore  we  have 
held  in  numerous  cases  that  the  courts  have 
no  power  to  extend  the  time  fixed  by  statute 
within  which  notice  of  intention  to  appeal 
must  be  given,  and  that  the  failure  to  give 
such  notice,  within  the  time  so  fixed,  is  fatal 
and  Irremediable. 

[1,2]  The  question  then  Is;  Did  the  pr* 
siding  judge  have  the  power,  uivder  the  cir- 
cumstances and  for  the  reason  stated,  to  ad- 
journ the  court  of  common  pleas  for  Spartan- 
burg county  from  October  17th  until  Novem- 
ber 20tb,  and  reconvene  it  on  the  day  last 
named,  while  he,  in  the  meantime,  was  en- 
gaged in  holding  the  court  of  general  sessions 
in  the  same  county  and  the  court  of  common 
pleas  in  Cherokee  county?  Or  was  the  Spar- 
tanburg court  adjourned  by  operation  of  law 
at  the  expiration  of  the  time  fixed  by  the  stat- 
ute for  that  term?  It  makes  no  difterence 
whether  the  action  taken  be  called  a  recess 
or  an  adjournment.  We  consider  the  effect 
of  the  statutes  upon  the  situation  and  the 
power  of  the  presidlag  judge  to  do  what  was 
done. 

Attentive  consideration  of  the  provisions  of 
the  Constitution  and  statutes  manifests  the 
intention  of  the  lawmakers  that  the  terms  of 
the  circuit  courts  shall  be  fixed,  not  abso- 
lutely, but  as  nearly  so  as  Is  practicable,  and 
consistent  with  the  due,  orderly,  and  econom- 
ical administration  of  the  business  thereof, 
to  the  end  that  the  people  may  know  with 
reasonable  certainty  when  and  where  they 
may  be  required  to  attend  them.  The  Con- 
stitution provides  that  they  shall  sit  in  each 
county  at  least  twice  in  every  year  at  such 
stated  times  and  places  as  may  be  appointed 
by  law  (article  5,  {  16),  and  it  provides  for 
the  appointment  of  judges  to  hold  either  spe- 
cial or  regular  terms  thereof,  sis  necessity 
may  require  (article  6,  S  6) ;  and  the  Legis- 
lature has  made  provision  for  almost  every 
conceivable  contingency  that  may  arise  in 
giving  effect  to  that  intention. 

The  terms  for  each  county  are  fixed  by 
statute.  If  the  judge  is  temporarily  detained, 
the  derk  opens  and  adjourns  the  court  from 
day  to  day  until  he  attends,  or  until  it  ap- 
pears that  he  cannot  attend,  when  he  ad- 
journs it  untll  the  next  regular  term.  Civ. 
Code,  vol.  1,  §  1318.  If  the  judge  knows  be- 
forehand that  he  will  not  be  able  to  attend 
at  the  stated  time,  it  is  his  duty  to  notify  the 
Chief  Justice,  so  that  his  place  may  be  tem- 
porarily filled.  Civ.  Code,  vol.  1,  (  3839.  If 
the  presiding  judge  In  any  circuit  finds  that 
the  time  fixed  for  any  court  Is  insufficient  for 
the  disposition  of  all  the  business  before  lti 


another  judge  may  be  appointed  to  hold  tlie 
next  court  in  term  which  he  has  been  as- 
signed to  hold,  in  order  thjit  he  may  keep 
the  court  over  which  he  is  then  preMding  in 
session  until  all  the  buainesEt  before  it  has 
been  disposed  of.  Civ.  Code,  vol.  1,  f  3S40.  If 
the  court  of  common  pleas  follows  the  court 
of  general  sesslonE^  and  the  presiding  judge 
finds  that  the  term  fixed  for  the  court  of 
general  sessions  is  insufflcient,  he  may  ad- 
journ the  court  of  common  pleas  until  he 
can  finish  the  business  of  the  court  of  general 
sessions.  Code  Civ.  Proc.  i  81.  If  a  dangi»- 
ous  and  general  disease  is  prevailing  at  the 
place  where  a  court  is  to  be  held,  the  judge 
may  adjourn  it  "to  a  future  day  designated 
in  a  written  order  to  the  clerk."  Id.  i  3& 
And,. finally,  provision  Is  made  for  extra  or 
special  terms,  which  may  be  ordered  either 
by  the  presiding  judge  or  by  the  Chief  Jus- 
tice, which,  however,  must  be  duly  advertised. 
Id.  {  33. 

In  none  of  these  provisions  do  we  find  au- 
thority for  a  judge  to  leave  a  court  open,  or 
adjourn  it  beyond  the  time  fixed  by  statute 
when  he  must  necessarily  be  absent  to  hold 
some  other  court  In  the  circuit,  and  come 
back  and  resume  consideration  of  the  busi- 
ness before  it.  On  the  contrary,  tlie  iwovl- 
slons  referred  to  negative  such  authority  by 
the  strongest  sort  of  implication ;  for  it  tends 
to  unsettle  and  disrupt  the  system  ordained 
by  the  Legislature.  If  a  judge  could  keep  a 
court  open  for  thirty  days,  while  he  was  ab- 
sent holding  other  courts,  why  could  >he  not 
keep  it  open  three  numths,  or,  in  fact,  all  the 
year,  and  thereby  prevent  the  entry  and  ex- 
ecution of  Judgments  obtained,  since  under 
rule  3  of  the  circuit  court  no  Judgment  can 
be  entered  without  special  leave  until  the  ex- 
piration of  five  days  after  the  rising  of  the 
court?  If  the  power  attempted  to  be  exer- 
cised be  conceded,  the  judge  could  by  order- 
ing adjournment  of  the  several  courts  in  his 
circuit,  rearrange  entirely  the  system  estath 
llshed  by  the  Legislature  to  suit  Ills  own  will 
or  convenience.  And,  in  the  same  way,  be 
could  order  what  in  effect  would  be  extra 
terms  of  the  courts  without  pursuing  the 
manner  prescribed  by  section  83  of  the  Code 
of  Civil  Procedure. 

In  Lilly's  Case,  7  S.  a  372,  the  circuit 
Judge  undertook  to  do  substantially  what 
was  done  in  this  Instance,  and  this  court 
held  that  he  was  without  power  to  do  it 
The  court  said: 

"Full  and  ample  provision  has  bem  made  for 
special  terms  of  the  court  of  gmeral  sessions  and 
common  pleas  in  aid  of  the  expeditions  disposi- 
tion of  all  the  butdness  which  may  be  brought 
before  tbem.  Oi>ntinuinK  each  court  of  a  circuit 
in  session  from  day  to  day  until  the  time  fixed 
by  law  for  its  next  meeting  is  inconsistent  with 
the  statutes,  which  prescribe  the  time  to  be  al- 
lotted to  each  court  of  a  circuit  by  requiring  the 
judge  on  some  named  succeeding  day  to  hold 
some  other  court  of  Ills  circuit." 

And  in  that  case  the  court  adverted  to  the 
"serious  and  disastrous  consequences  wMcb 
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might  follow"  the  allowance  of  such  power 
to  the  circuit  Judge. 

No  doubt,  the  judge  may,  in  his  discretion, 
adjourn  his  court  from  day  to  day  or  to  a 
designated  future  day,  within  the  time  fixed 
by  statute  for  the  <:ontinuance  of  the  term. 
De  Leon  ▼.  Barrett,  22  S.  0.  412.  While  it 
was  not  necessary  to  the  decision  in  that 
case,  the  lang^iage  of  the  court  strongly  im- 
plies that  the  Judge  would  have  no  power  to 
adjourn  the  court  beyond  the  time  fixed  by 
statute  for  him  to  hold  a  court  in  another 
county  of  the  circuit.  But  he  may  even  do 
that,  when  "a  dangerous  general  disease"  is 
prevailing  at  the  place  where  the  court  is  to 
be  held ;  and  when  a  Judgment  rendered  at 
an  adjourned  term  is  attacked  collaterally, 
it  will  be  conclusively  presumed  that  the  nec- 
essary conditions  existed.  Adickes  v.  Alli- 
son, 21  8.  O.  24a  But  in  this  case  it  is 
admitted  in  the  record  that  the  term  was 
adjourned  before  the  expiration  of  the  time 
allotted  by  statute  for  its  continuance  for  the 
convenience  of  the  presiding  judge  or  of  the 
bar  or  of  both,  and  this  is  not  a  collateral 
attack  npon  the  exertion  of  the  supposed 
power. 

From  what  has  been  said  It  must  not  be 
supposed  that,  If  a  judge  holding  a  court 
should  find  that  the  trial  of  a  case  upon 
which  he  has  entered  has  consumed  more 
time  than  was  anticipated,  and  that  it  cannot 
be  concluded  within  the  time  fixed  by  statute 
for  the  term,  he  must  necessarily  order  a 
mistrial,  or  otherwise  discontinue  its  consid- 
eration, in  order  that  he  may  meet  his  next 
appointment.  The  Legislature  has  provided 
for  that  contingency,  as  has  already  been 
pointed  out  He  may  have  the  clerk  adjourn 
the  next  court  from  day  to  day,  until  he  can 
dispose  of  the  case  under  consideration,  or 
another  judge  may  be  appointed  to  take  his 
place  in  his  next  succeeding  court  until  he 
can  get  there. 

Upon  a  careful  consideration  of  the  stat- 
utes, the  conclusion  is  irresistible  that  the 
judge  had  no  power  to  take  a  recess  and 
keep  the  court  open,  or  to  adjourn  it  beyond 
the  time  fixed  by  the  statute  for  his  holding 
the  court  of  another  county.  It  follows  that 
the  court  rose  on  October  17th,  and,  by  force 
of  the  statutes,  it  was  adjourned  for  the  term 
on  that  day,  or  certainly  not  later  than  the 
last  day  of  the  time  fixed  by  the  statute  for 
the  continuance  of  the  term,  for  no  doubt  the 
judge  had  the  power  to  keep  it  open  until 
that  day,  and,  as  has  been  shown,  even  long- 
er, if  any  of  the  exigencies  provided  for  by 
the  statutes  existed.  But  as  no  such  condi- 
tion existed,  giving  appellant  the  utmost  ben- 
efit of  the  order,  the  rising  of  the  court  must 
be  fixed  as  of  October  21st,  the  last  day  of 
the  term  as  fixed  by  the  statute. 

[3]  Now,  section  384  of  the  Code  of  Civil 

Procedure  provides  that  in  all  cases  of  the 

■  dass  to  which  this  one  belongs  notice  of  ap- , 


peal  must  be  givoi  within  ten  days  after 
the  rising  of  the  court  The  notice  in  this 
case  was  not  given  within  that  time,  and 
therefore  tbls  court  is  without  Jurisdiqtion 
to  consider  the  merits  of  the  appeal.  Fos- 
ter T.  Tel.  Co.,  77  S.  C.  155,  57  S.  E.  760. 
The  case  cited  shows  that  the  failure  to  give 
notice  of  the  taxation  of  costs  or  of  the  en- 
try of  the  Judgment  does  not  affect  the  run- 
ning of  the  time. 
The  appeal  is  dismissed. 

WATTS,  FRASBR,  and  OAGB,  JJ.,  c<m- 
cur.    The  CHIEF  JTJSTIOB  did  not  sit 

(lOS    8.    C.    92) 

ROBINSON  V.   SOUTHERN  COTTON  OIL 
CO.    (No.  9807.) 


(Supreme  Ck>urt  of  South  Carolina. 
1917.) 


Sept  6. 


1.  Tbial  ®=»143— Juby  Question— Conflict- 
ing EVIOENCK. 

Where  the  evidence  on  an  issue  is  conflict- 
ing, the  question  is  for  the  jury. 

2.  Pbincipal  and  Aoent  <3=>100(6)— Appab- 
KNT  Scope,  of  Agent's  Authobitt. 

Where  the  general  manager  of  a  cottcm  oil 
company  which  operated  a  gin,  whose  authority 
was  apparently  unlimited  in  soliciting  ginning 
of  cotton,  being  desirous  of  obtaining  cotton 
seed,  offered  to  care  for  plaintiff's  cotton  after' 
ginning  until  disposition  should  be  made,  the 
general  manager's  authority  was  sufficient  to 
justify  an  inference  that  he  had  authority  to 
make  the  contract 

S.  Bailment  «=>14(2)  —  Cabs  —  Obdinabt 
CabEi 
Where  a  cotton  oil  company,  whidi  did  a 
ginning  business  in  order  to  obtam  cotton  seed, 
agreed  to  care  for  plaintiff's  cotton  until  he 
should  dispose  of  it  if  he  would  have  it  ginned 
in  their  establishment,  such  agreement  required 
the  company  to  exercise  ordinary  care  for  the 
safety  of  the  cotton. 

4.  Bailicent  «s>14(2)  —  BAhjEBS  —  Pbesuuf. 
tion. 

Where  a  cotton  oil  company  whidi  did  a 
ginning  business  offered  to  care  for  I>ailed  cot- 
ton left  in  its  yards,  there  was  an  implied  agree- 
ment, in  the  absence  of  notice  that  after  baling 
the  cotton  would  be  left  at  the  owner's  risk,  to 
take  reasonable  precautions  to  protect  it  from 
fire. 

5.  Pbincifai.  and  Agent  «=»100(6)— Authob- 
iTT— Evidence. 

The  mere  fact  that  there  were  apparently, 
no  limitations  on  the  authority  of  the  general 
manager  of  a  cotton  oil  company  which  did  a 
ginning  business,  and  who  offered  to  care  for 
the  cotton  of  persons  who  had  it  ginned  at  the 
cogipany's  establishment,  does  not  imply  an  au- 
thority to  warrant  the  safety  of  the  cotton  ao 
left  with  the  company.   , 

6.  Bailment  «=»33  — Actions— Evidbncb— 
sufficienct. 

In  an  action  against  a  cotton  oil  company 
for  the  destruction  of  plaintiff's  cotton  bv  fire,  it 
having  been  left  in  the  company's  yards  under 
an  alleged  agreement  to  care  for  it,  the  question 
of  the  company's  negligence  hM,  under  the 
evidence,  for  the  jury. 

Appeal  from  Ommon  Pleas  Olrcnlt  Court 
of  Greenville  County;  Ernest  Moore,  Judge. 

Action  by  Henry  A.  Robinson  against  the 
Southern  Cotton  Oil  Company.    From  a  judg- 
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ment  for  defendant,  plaintiff  appeals.     Re- 
versed. 

McCuUougb,  Martin  &  Blythe,,  of  Green- 
ville, for  appellant  Cothran,  Vfkn  &  Coth- 
ran,  of  Greenville,  and  Grler,  Park  &  Nich- 
olson, of  Greenwood,  for  leapoDAeot 

HYDRICE,  J.  This  case  and  seven  others, 
brought  by  other  plaintiffs  named  In  the  rec- 
ord, were  tried  together,  because  they  all 
depend  upon  like  pleadings  and  proof.  The 
Judgment  In  each  of  the  others  will  be  the 
same  as  in  this.  They  all  grew  out  of  the 
destruction  of  cotton  owned  by  the  several 
plaintiffs  by  a  fire  which  also  destroyed  de- 
fendant's ginnery. 

Only  the  contested  Issues  made  by  the 
'  pleadings  and  evidence  will  be  stated.  The 
complaint  sets  out  two  causes  of  action :  The 
first  &  that,  for  valuable  consideration,  de- 
fendant received  plaintiff's  cotton,  and  agreed 
to  gin,  bale,  and  store  It  until  plaintiff  should 
remove  It  from  defendant's  yard  or  sell  it 
The  second  Is  the  same,  except  the  additional 
allegation  that  defendant  warranted  that  It 
would  be  safe  to  leave  the  cotton  on  Its  yard. 
Defendant  admits  the  agreement  to  gin 
and  bale  the  cotton,  but  denies  making  the 
alleged  contracts  of  storage  and  warranty  of 
safety,  and  alleges  that,  after  the  cotton  had 
been  ginned  and  baled,  plaintiff  left  It  on  de- 
fendant's yard  for  his  own  convenience  and 
at  his  own  risk.  Upon  the  evidence  adduced, 
the  circuit  court  directed  a  verdict  for  de- 
fendant, holding  that  there  was  no  evidence 
to  support  a  finding  that  Henderson,  the  agent 
of  defendant  through  whom  the  alleged  con- 
tracts of  storage  and  warranty  of  safety 
were  made,  had  authority  to  make  such  con- 
tracts, or  that  defendant's  negligence  caused 
the  loss. 

[1-4]  As  we  have  reached  a  different  con- 
clusion as  to  the  Inferences  that  may  be 
drawn  from  the  evidence,  we  state  only  so 
much  of  the  substance  of  It  as  bears  upon  the 
Issues  decided  below — Henderson's  authority 
and  defendant's  negligence — without  more 
comment  than  Is  necessary  to  indicate  Its 
toidencles  and  justify  our  conclusion.  We 
do  not  Intend  thereby  to  Intimate  that  such 
inferences  should  be  drawn,  but  only  that  they 
may  be.  It  is  the  province  of  the  Jury  to  say 
whether  they  should  or  should  not  be  drawn, 
as  they  honestly  believe  the  truth  of  the  mat- 
ters at  Issue  to  be. 

We  may  say  In  passing  that  much  of  the 
teistlmony  set  oat  in  the  record  bears  not  so 
much  upon  the  points  stated  as  up(m  the  ques- 
tion whether  the  contracts  alleged  were  In 
fact  made  by  Henderson,  whether  with  or 
without  authority.  That  question  Is  not  at 
issue  here,  for  the  court  below  did  not  hold 
that  there  .was  no  evidence  that  the  contracts 
were  made  by  Henderson,  but  only  that  there 
was  none  to  support  a  finding  Uiat  he  had 
authority  to  make  them. 

Defendant  ran  a  public  ginnery  in  connec- 


tion with  Its  cotton  seed  ollmlll.  Henderson 
was  the  general  manager  or  superintendent 
of  the  business.  He  solicited  patronage  for 
the  ginnery  to  get  seed  for  the  ollmllL  He 
admitted  that  he  agreed  to  store  seed  for  his 
patrons.  His  authority  to  do  so  was  not  de- 
nied in  the  evidence. 

Plaintiff  testified  that  Henderson  was  the 
main  official  in  charge  of  defendant's  busi- 
ness ;  that  he  knew  of  no  limitation  of  his  au- 
thority; that  for  several  years  he  had  been 
taking  his  cotton  to  another  ollmlll  to  have 
it  ginned;  that  Henderson  solicited  his  pat- 
ronage, and  agreed  to  take  care  of  his  cotton, 
until  he  removed  or  sold  it,  giving  him  nu- 
merous reasons,  detailed  in  the  record,  why 
it  would  be  safe  to  leave  It  on  defendant's 
yard,  saying,  among  other  things,  that  it 
would  be  stored  under  wire,  and  as  safe  as 
in  any  warehouse;  that  he  told  Henderson 
that  he  had  lost  a  bale  at  the  mill  formerly 
patronized,  but  they  had  replaced  it,  and  Hen- 
derson said  he  would  make  good  any  cotton 
lost  at  his  place;  that  some  cotton  mills 
stored  cotton  free  of  charge.  The  apparent 
scope  of  Henderson's  authority,  as  general 
manager  of  defendant's  business.  In  the  ab- 
sence of  notice  to  those  who  dealt  .with  him  of 
any  limitation  thereof,  was  soffldent  to  Jus- 
tify an  Inference  that  he  had  authority  to 
contract  to  take  care  of  plaintiff's  cotton,  un- 
til It  was  removed  or  sold.  That  means  or- 
dinary care  and  the  exercise  of  ordinary 
diligence  for  the  safety  of  the  cotton.  2  O.  J. 
Tit.  Agency,  H  211-212,  222. 

In  the  absence  of  notice  that,  after  baling, 
it  would  be  left  on  the  yard  at  the  owner's 
risk,  the  law  implies  an  agreement  to  take 
reasonable  precaution  to  prevent  Its  destruc- 
tion by  fire,  certainly  until  the  owner  had  had 
reasonable  time  and  opportunity  to  take  it 
away.  Whether  such  notice  was  given  In  this 
case  was  a  question  of  fact  about  which  the 
evidence  is  conflicting;  and,  under  all  the 
circumstances  detailed  in  the  evidence,  it 
would  not  be  unreasonable  to  find  that  it  was 
within  tjie  apparent  scope  of  Henderson's  au- 
thority to  agree  to  take  care  of  cotton  for  a 
longer  time,  as  an  Inducement  to  patronage 
for  the  benefit  of  defendant's  business. 

[S]  Authority  to  make  the  alleged  contract 
of  .warranty  of  safety  of  the  cotbm,  in  ef- 
fect, to  Insure  Its  safety,  is  not  fairly  infiera- 
ble  from  the  bare  fact  that  Henderson  was 
general  manager  of  the  business.  That  im- 
plies authority  only  to  do  such  things  and 
make  such  contracts  as  may  be  necessary, 
and  such  as  are  ordinarily  Incident  to  or 
usual,  in  the  conduct  of  the  business  delegat- 
ed to  him.  Therefore,  In  the  absence  of  any 
other  evidence  tending  to  show  authority  to 
make  such  contract,  a  recovery  thereon  could 
not  be  sustained. 

[6]  On  the  Issue  of  negligence,  there  was 
testimony  tending  to  show  that  the  ginnery, 
was  on  a  lot  containing  five  acres,  which  was 
inclosed  by  a  wire  fence  five  feet  hl^,  with 
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two  strands  of  barbed  wire  at  tbe  t(H>.  The 
indosTire  was  entered  tbrongli  gates,  wblcb 
were  kept  locked,  wben  the  plant  was  not  In 
operation.  At  tbe  time  of  tbe  flre,  wblcb  oo- 
carred  between  2  and  3  o'dock  In  tbe  morn- 
ing, tbe  keys  were  locked  up  In  tbe  office  to 
wbidi  Henderson  bad  one  key  and  the  office 
boy  another.  Nether  of  them  conld  be  got- 
ten for  some  minutes  after  tbe  flre  was  dis- 
covered. Those  who  first  got  there  did  suc- 
ceed In  saving  some  cotton  after  tbe  gates 
were  opened,  and  could  have  saved  more,  ft 
tbey  could  have  gotten  In  sooner.  A  great 
deal  of  cotton  was  piled  close  to  tbe  building,' 
tbou^  there  was  room  on  the  yard  for  It  to 
have  been  placed  farther  away.  While  there 
were  water  hydrants  on  tbe  premises,  and 
barrels  of  diemicala  and  flre  extlngnlsbers 
k^t  la  the  building,  tbey  could  not  be  used 
promptly  and  ^ectlvely,  because  the  yard 
and  buildings  were  lo<^ed  up,  so  tliat  those 
who  first  got  there  conld  not  get  In,  and  also 
because  there  .was  either  no  hose  to  fit  the 
hydrants,  or  not  enough  hose  to  put  water  on 
the  fire.  Tbe  flre  originated  In  the  second 
story  of  tbe  glimery,  tbe  Interior  of  which 
was  covered  with  lint  cotton,  and  there  was 
evidence  that  tbe  Insulation  of  tbe  electric 
light  wires  was  defective. 

We  have  not  stated  tbe  evidence  In  detail, 
bat  only  enough  of  tbe  ultimate  facts  wbldi 
It  tended  to  prove  to  Justify  our  conclusion 
that  tbe  circuit  court  erred  in  refusing  to 
submit  tbe  issue  of  negligence  to  tbe  Jury. 

Judgment  reversed. 

OART,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(m  s.  o.  9S} 

THOMAS  V.  FOSTKR,  Treasurer. 

(Sapiwne  Oourt  of  Soath  Carolina.     Sept.  6, 
1917.) 

Licenses     «s>7(1)— Pooi>    Haix— Statutb— 

CoNSnTCTXOKAMTT. 

Civ.  Code  1912,  {  3431,  requiring  every  per- 
son operating  any  pool  or  billiard  table  outside 
of  an  incorporated  city  or  town  to  pay  an  an- 
nual Ucense  fee,  is  not  unconstitutional;  it  be- 
ing an  appropriate  exercise  of  tbe  police  power 
of  the  state.   - 

Appeal  from  Common  Pleas  Circuit  Cburt 
of  Greenville  County;  T.  J.  Mauldln,  Judge. 

Action  by  O.  B.  Thomas  against  J.  A.  Fos- 
ter, Treasurer,  etc.'  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

E.  M.  Blyttae,  of  Greenville,  for  appellant 
Ansel  &  Harris,  of  Greenville,  for  respondent. 

HYDRICK,  J.  Section  3431,  Civil  Code 
1912,  requires  every  person  operating  any 
pool  or  billiard  table  outside  of  an  Incor- 
porated dty  or  town  to  pay  an  annual  li- 
cense of  1100  to  be  turned  Into  tbe  school 


fund  of  tbe  county.  Ibe  act  does  not  apply 
where  tables  are  not  operated  for  gain. 
Failure  to  pay  tbe  lloanse  is  penalized  by 
section  319  of  tbe  Criminal  Code.  PiaintltT 
paM  the  license  under  protest,  and  brought 
this  action,  under  section  481  of  the  Civil 
Code,  to  recover  it  back,  alleging  that  the 
license  was  Illegally  exacted,  because  the 
statute  Is  unconstltutlonaL  Tbe  circuit  co.urt 
sustained  his  contention,  and  gave  Judgment 
accordingly.    Tbe  county  treasurer  appealed. 

Tbe  cases  of  State  v.  Berlin,  21  S.  G.  292, 
S3  Am.  Rep.  677;  and  Thomas  ▼.  Ry.,  100 
8.  C.  478,  86  S.  B.  60,  dedde  the  objections 
made  by  plaintiff  to  the  validity  of  tbe  stat- 
ute against  blm,  and  show  that  the  court  er- 
red In  holding  it  unconstitutional. 

The  act  of  1914  (28  St  at  Large,  p.  670), 
excepting  certain  counties  from  the  opera- 
tion of  section  3431,  cannot  affect  plaintUTs 
case,  because.  If  tbe  act  of  1914  is  valid,  tbe 
case  of  State  v.  Berlin  shows  tliat  making 
tbe  law  apply  only  in  certain  parts  of  tbe 
state  does  not  make  It  unconstitutional;  if 
it  is  invalid,  on  the  ground  that  it  makes 
section  3431  a  local  or  special  law.  In  viola- 
tion of  subdivision  9,  section  34,  art  3,  of 
the  Constitution,  of  course,  It  would  have  no 
effect  on  that  section.  Section  3431  Is  clear- 
ly within  the  police  power  of  tbe  state.  It 
deals  with  a  business  potMitlal  of  evil.  Play- 
ing pool  and  billiards  is  fraught  with  some 
danger  to  the  morals  of  those  who  play,  even 
when  tbe  playing  is  done  under  tbe  most 
favorable  snrronndings  In  the  atmosphere 
and  under  the  restraining  influence  of  tbe 
home,  or  in  the  privacy  of  the  clabroom. 
Tbe  danger  is  greatly  increased  when  the 
playing  is  done  at  a  public  resort,  where  all 
who  can  pay  tbe  price  are  at  lltierty  to  come 
and  play.  There  is  more  danger  of  playing 
at  such  places  leading  to  gambling  and  other 
vices.  The  Legislature  might  have  prohibited 
playing  at  such  places  altogether.  State  v. 
Berlin,  supra.  The  right  to  prohibit  Includes 
tbe  lesser  measure  of  regulation  provided 
for  by  license  under  the  fitatute. 

There  Is  material  difference  between  the 
conditions  surrounding  such  resorts  In  rural 
communities  and  In  dtles  and  towns.  In  tbe 
latter,  they  may  be  visited  and  sui)ervised 
by  police,  which  is  not  so  practicable,  when 
th^  are  in  the  country. 

When  the  playing  is  for  social  purposes 
only  and  without  charge,  there  is  not  so 
much  temptation  to  bet  on  tbe  result  of  the 
game  as  there  Is  when  tbe  use  of  tbe  table 
Is  to  be  paid  for,  which  is  usually  done  by 
tbe  loser,  and  that  is  practically  l>etting  on 
the  result  of  the  game.  Tbese  and  other 
reasons  that  might  be  suggested  afford  ample 
and  reasouable  grounds  for  the  clnsslflcatlons 
and  discriminations  made  by  the  statute. 
But,  as  all  who  are  similarly  situated  fare 
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alike  tmder  the  law,  no  one  baa  Just  ground 
to  complain. 
Judgment  rerersed. 

GARY,  0.  J.,  and  WATTS,  FRASSIB,  and 
GAGE,  JJ.,  concur. 

(108    S.    C.    84) 

WRIGHT  V.   GREENWOOD  TEI/BPHONE 
CO.     (No.  9805.) 

(Supreme  Court  ot  South  Carolina.     Sept  5, 
1917.) 

1.  Telegbaphs  and  Telephoiheb  ^s»16(S)— 
Use  or  Sidewalks — Babbicade. 

A  barricade  on  a  sidewalk  in  front  of  a 
building  on  which  alterations  are  being  made  Is 
not  required  to  be  Impassable,  where  openings 
for  the  ingress  and  egress  for  men  and  materials 
are  necessary;  and  a  substantial  notice  of  ex- 
clusion is  sufficient  for  persons  who  have  reach- 
ed the  age  of  discretion. 

2.  Tkuobafbs  and  Telephones  «s»20(5)— 
Use  or  Sidewalk— Action— Evidence. 

In  an  action  for  personal  injury  from  the 
dropping  of  a  monkey-wrench  by  defendant's  em- 
p_loy6  at  work  on  a  telephone  pole  inside  a  bar- 
ricade, the  sufiBciency  of  the  barricade  and  plain- 
tiff's admission  that  he  knew  of  it  and  of  the 
notice  to  "Keep  Out"  were  irrelevant  and  inad- 
missible. 
8.  Evidence     «=>538— Expebt    Testimony— 

Competency — Neqlioenck. 
In  such  action  testimony  of  an  experienced 
telegraph  lineman  who  qaalified  as  an  expert 
that  it  was  dangerous  to  carry  a  monkey-wrench 
in  a  body  belt  was  admissible,  though  the  wit- 
ness himself  had  not  carried  a  monkey-wrench 
In  his  body  b^t 
4.  Telegraphs  and  Telephones  ^=»20(8)— 

Use  of  Sidewau?— Contbibotoby  Neou- 

OENCE— "PEOXIMATE  CADSE." 

An  instruction  that  plaintiffs  negligence 
was  not  alone  sufficient  to  bar  his  recovery  un- 
less it  was  the  proximate  cause  of  the  iniury, 
which  is  the  last  negligent  act  contributing 
thereto  and  without  which  it  would  not  have  oc- 
curred, was  erroneous,  as  the  "proximate  cause" 
is  not  necessarily  the  immediate  cause,  and  as  it 
excluded  the  operation  of  intervening  causes. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Proxi- 
mate Cause.] 

Appeal  from  Common  'Pleas  Circuit  Court 
of  Greenwood  Cotmty;  I.  W.  Bowman, 
Judge. 

Action  bj  a.  P.  Wright  against  the  Green- 
wood Telephone  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  BeTensed, 
and  new  trial  ordered. 

Grler,  Park  &  Nicholson  and  Giles  &  Ouzts, 
all  of  Greenwood,  for  appellant.  Feather- 
stone  &  McGhee  and  Tillman  &  Mays,  all  of 
Greenwood,  for  respondent 

FRASER,  J.  This  is  an  action  for  per- 
sonal injury.  The  Crescent  Theater  Com- 
pany, in  Greenwood,  was  fitting  up  a  build- 
ing for  its  use.  There  was  a  barricade 
across  the  sidewalk  on  both  sides  of  the 
building.  From  each  end  the  barricade  ex- 
tended towards  the  door.  Whether  the  barri- 
cade was  open  or  closed  immediately  in  front 


or  not  la  In  dispute.  It  was  not  sufficient, 
however,  to  prevent  the  entrance  of  the 
plaintiff  and  others.  A  sign  "Keep  Out"  was 
displayed,  and  the  plaintiff  saw  it.  Within 
the  lines  of  the  barricade,  at  least,  there  was 
a  telephone  pole  which  the  theater  company 
desired  to  have  moved.  The  defendant  un^ 
dertook  to  move  the  pole.  An  employ^  of  the 
defendant  company  was  at  work  on  the  arms 
of  the  pole.  He  had  around  him  a  belt  to 
which  his  tools  were  attached  by  hooks.  The 
plaintiff  entered  the  inclosure,  went  into  the 
house,  and  while  returning  met  two  friends 
at  the  foot  of  the  pole  on  which  the  defend- 
ant's servant  was  at  work.  Some  movement 
of  the  workmen  caused  a  telephone  wire  to 
lift  a  monkey-wrench  from  the  belt  and  drop 
it  on  the  plaintiff's  bead.  This  .action  is  for 
the  jury.     • 

There  are  three  spedflcations  of  negll- 
goace:  (a)  The  tools  insufficiently  fastened; 
(b)  Incompetent  servant;  (c)  no  barricade 
around  the  pole. 

[1, 2]  I.  There  was  but  one  question  ot 
fact  that  arises  from  the  evidence,  and  that 
question  is:  Was  it  negligence  to  send  the 
workman  up  on  the  pole  with  a  monkey- 
wrench  attached  only  by  a  hook.  There  wa» 
no  evidence  that  the  servant  was  incompe- 
tent, or  that  any  act  of  his  was  negligent  or 
unskillful.  The  monkey-wrench  attached  to 
the  belt  by  a  hook  was  the.  question.  The 
barricade  was  there.  The  only  question  was 
as  to  whether  one  end  of  the  plank  was  down 
or  both  ends  were  down  to  allow  the  removal 
of  trash  from  the  building.  There  is  no  re- 
quirement ^hat  a  barricade  shall  be  Impas- 
sable. Openings  for  the  ingress  and  egress  of 
men  and  materials  are  necessary.  Whatever 
may  be  the  rule,  as  to  children  and  animals, 
a  substantial  notice  of  exclusion  is  sufficient 
for  people  who  have  arrived  at  the  age  of 
discretion.  The  plaintiff  ..admits  that  he 
knew  of  the  obstruction  and  the  notice  "Keep 
Out."  The  respondent  claims  that,  as  the 
case  stands,  these  matters  may  be  considered 
irrelevant.  Irrelevant  matters  are  frequent- 
ly confusing.  They  were  confusing  here,  and 
should  have  been  eliminated.  The  exceptions 
that  raise  these  questions  are  sustained. 

[3]  II.  The  next  question  affects  the  com- 
petency of  the  testimony  of  a  telegraph  line- 
man that  it  was  dangerous  to  carry  a  mon- 
key-wrench in  the  body  belt.  The  witness 
had  much  experience  in  this  kind  of  work, 
but  had  never  carried  a  monkey-wrench  in 
his  body  belt  The  witness  testified  to  ex- 
perience in  this  kind  of  work  and  qualified 
as  an  expert.  The  fact  that  the  witness  had 
not  carried  a  monkey-wrench  in  his  body  btUt 
did  not  disqualify  him.  If  it  did,  it  would 
exclude  expert  evidence  as  to  dangerous 
methods.  A  real  expert  will  know  the  safe 
and  dangerous  methods.  He  is  required  to 
know  the  dangerous  methods  and  avoid  them. 
The  witness   did  not  say  that  a   monkey-  ' 
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wrendi  was  a  dangerous  tool,  but  dangerous 
to  carry  it  In  the  body  belt  This  was  the 
point  at  issue,  and  therefore  relevant. 

[4]  III.  The  last  point  for  consideration  is 
tbe  following  cbarge: 

"I  char^  Tou  that  negliKence  on  the, part  of 
the  plaintiff  Is  not  alone  sufficient  to  bar  recov- 
ery, but  tbe  negligence  of  the  plaintiff  to  defeat 
bis  recovery  must  be  shown  to  be  the  proximate 
cause  of  his  injury.  The  proximate  cause  of  an 
injury  is-  the  last  negligent  act  contributing 
thereto  and  without  which  the  injury  would  not 
have  resulted." 

The  piosima,te  cause  is  not  necessarily  the 
Immediate  cause. 

This  exception  is  sustained. 

Mr.  Justice  Gage,  in  delivering  the  opinion 
of  this  court  in  Cannon  t.  Lockhart  Mills, 
101  S.  C.  pages  62,  63,  85  S.  B.  pages  233, 
^,  says: 

"The  difficulty  in  the  case  is  this:  Are  the  two 
causes  so  connected  and  related  in  time,  circum- 
stance, and  sequence  as  to  make  them  one  cause. 
The  issue  we  have  in  mind  is  well  stated  thus: 
'Where,  in  the  sequence  of  events  between  the 
original  default  and  the  final  mischief  an  entire- 
ly independent  and  unrelated  cause  intervenes, 
and  is  of  itself  sufficient  to  stand  as  the  cause 
of  the  mischief,  the  second  cause  is  ordinarily 
regarded  as  the  proximate  cause.  •  •  •  In- 
surance Co.  V,  Tweed,  7  Wall.  44,  52  [19  L.  Ed. 
65].  This  is  emphatically  true  when  the  inter- 
venhig  canse  is  the  act  of  some  person  entirely 
unrelated  to  the  original  actor.  Nevertheless  a 
careless  person  is  liable  for  all  tbe  natural  and 
probable  consequences  of  his  conduct.  If  the 
misconduct  is  of  a  character  which,  according  to 
tbe  usual  experience  of  mankind,  is  calculated  to 
invite  or  induce  the  intervention  of  some  subse- 
quent cause,  the  intervening  cause  will  not  ex- 
cuse him,  and  the  subsequent  mischief  will  be 
held  to  be  the  result  of  the  original  misconduct. 
This  is  upon  the  ground  that  one  is  held  respon- 
sible for  all  the  consequences  of  his  act  which  are 
natural  and  probable  and  ought  to  have  been 
foreseen  by  a  reasonably  prudent  man.'  A.,  T. 
&  S.  F.  Railway  Co.  v.  Calhoun,  213  U.  S.  7, 
29  Sup.  Ct  321,  53  li.  Ed.  674." 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  a  J.,  and  HTDBIOK  and  OAOE, 
JJ.,  concur.  WATTS,  J.,  concurs  In  the  re- 
sult 

<M7  Oa.    141) 

JONES  et  aL  v.  lANHAM.     (No.  567.) 

(Supreme  Conrt  of  Georgia.    Aug.  31, 1917.) 

(Bvllahui  hy  the  Court.) 

1.  TniAi.    «=>228(1)— Instbdotions— Chaboe. 

The  court's  presentation  of  the  contenUons 
of  the  parties  was  somewhat  brief  and  without 
amplification;  nevertheless  it  cannot  l>o  said 
that,  in  view  of  the  issues  involved,  the  state- 
ment of  the  contentions  of  both  the  plaintiff  and 
the  defendant  was  not  sufficiently  definite  and 
complete.  Nor  were  certain  inaccuracies,  ap- 
pearing in  the  portions  of  the  charge  excepted 
to,  grounds  for  the  grant  of  a  new  trial,  when 
those  portions  are  considered  in  the  light  of  the 
entire  charge. 

2.  Vebwct— Evidence. 

Taking  into  consideration  all  of  tho  evi- 
dence and  tbe  inferences  which  the  jury  were 
authorized  to  draw  therefrom,  it  cannot  be  said 


that  the  verdict  was  unauthorised  by  the  evi- 
dence 

Error  from  Superiw  Court  Polk  County; 
A.  L.  Bartlett,  Judge. 

Action  between  S.  O.  Jones  and  others  and 
Julia  TiWnham.  There  was  a  Judgment  tor 
tbe  latter,  and  the  former  bring  error.  Af- 
firmed. 

Muudy  &  Mundy,  of  Rockmart  and  &  S. 
Ault,  of  Cedartown,  for  plaintiffs  in  error. 
Win.  W.  Mundy,  of  C!edartown,  for  defendant 
in  error. 

BECK,  '  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 

an  aa.  su) 

RAGAN  V.  RAOAN.    (No.  668.) 
(Supreme  Court  of  Georgia.    Aug.  31, 1917.) 

(Syttabua  iy  the  Court.) 
L  Plbadins  «=»127(2)— AniasBiONS— Effbot. 

Where  complaint  for  land  is  brought  and 
in  one  paragraph  of  the  petition  it  is  alleged 
that  the  defendant  is  in  possession  of  a  tract 
of  land  which  is  described  as  being  a  strip  ot 
land  containing  "35  acres  off  the  south  side  of 
lot  of  land  No.  167,  in  the  Sixth  district  of 
tbe  named  county,  extending  from  tiie  cast  to 
the  west  boundary  line  of  said  lot,  and  bound- 
ed on  the  north,  east  south,  and  west  by  lands 
of  named  adjoining  landowners,  and  the  de- 
fendant in  his  answer  to  this  paragraph  dis- 
tinctly admits  it  to  be  true,  such  admission  ex- 
tends to  tbe  allegation  that  the  tract  of  land 
bounded  as  alleged  is  located  in  the  named  land 
lot  to  wit  No.  167.  And  while,  during  the  trial 
of  this  case,  evidence  was  introduced,  some  of 
which  tended  to  show  that  the  described  tract  of 
land  alleged  to  be  in  the  possession  of  the  de- 
fendant was  in  land  lot  No.  168,  and  some 
which  tended  to  show  that  it  was  in  land  lot 
No.  167,  tbe  court  did  not  err,  as  contended  in 
the  motion  for  a  new  trial,  in  failing  to  submit 
to  the  jury  the  distinct  question  as  to  whether 
or  not  the  tract  of  land  was  in  land  lot  167. 
2.  Chabos— Ebbobs. 

None  of  tbe  exceptions  to  the  charge  com- 
plained of  are  erroneous  for  the  reasons  assign- 
ed, and,  the  evidence  authorizing  the  verdict, 
the  court  did  not  err  in  refusing  the  grant  of 
a  new  triaL 

Error  from  Superior  Court  Randolph 
County;   W.  O.  Worrlll,  Judge. 

Action  between  J.  H.  Ragan  and  Robert 
Ragan.  There  was  a  judgment  for  tbe  lat- 
ter, and  the  former  brings  error.    Affirmed. 

Jas.  W.  Harris  and  R.  U  Moye,  both  of 
Cuthbert  and  Pottle  ft  Eofmayer,  of  Al- 
bany, for  plaintiff  In  error.  Ohas.  W.  Wor- 
rlll, of  Cuthbert  and  M.  O.  Edwards,  of 
Dawson,  for  defendant  In  error. 

BEOK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


a47    Oa.    28a) 

SNIPE  v.  DIXON  (two  cases).    (Na  577.) 
(Supreme  Court  of  Georgiis.     Aug.  31,  1917.) 

(BylUihut  by  the  Court.) 

IWTOXICATINO  LlQU0«8  9=»11  —  CONTLIOTIHO 

Requlationb — Obdinancks— VALiDrrr. 
The  municipal  authorities  of  the  city  of  Sa- 
vannah could  not  enact  a  valid  ordinance  pro- 
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bibiting  concealing  or  attempting  to  conceal  cer- 
tain prohibited  liquors  for  the  purpose  of  illegal 
sale,  as  the  act  it  was  sought  to  make  penal  fell 
under  a  i>enal  statute  of  the  state  already  in 
force. 

Error  from  Superior  Court,  Chatham 
County;  J.  I.  Summerall,  Judge. 

PetlUon  by  Wesley  Snipe  and  Louisa 
Snipe  for  a  writ  of  habeas  corpus  ajiainst 
M.  A.  Dixon,  Jailor.  There  was  a  Judgment 
denying  the  writ,  and  petitioners  bring  er- 
ror.   Reversed. 

Shelby  Myrick,  of  Savannah,  for  plaintiffs 
in  error.  R.  J.  Travis  and  D.  S.  Atkinson, 
both  of  Savannah,  for  defendant  In  error. 

BECK,  J.  The  same  controlling  question 
is  made  by  the  assignments  of  error  in  each 
of  these  twp  cases.  The  applicants  for  lia> 
beas  corpus  were  convicted,  in  the  police 
court  of  the  dty  of  Savannah,  of  a  violation 
of  an  ordinance  which  provides  that: 

"Any  person  who  conceals  or  attempts  to  con- 
ceal any  prohibited  liqnors  and  beverages  for 
the  purpose  of  sale,  within  the  jurisdictional  lim- 
its of  the  city  of  Savannah,  shall  be  punished," 
etc 

The  applicants  were  sentenced,  after  con- 
viction, to  imprisonment  in  the  common  Jail 
of  Chatham  county  for  a  stated  period. 
They  allege  that  they  are  illegally  restrained 
of  thdr  liberty  under  this  sentence.  Upon 
considering  the  return  of  the  writ  by  the 
sheriff  and  the  evidence  offered  at  the  hear- 
ing, the  court  dismissed  the  applications  and 
remanded  the  applicants  to  custody.  To  this 
Judgment  they  excepted.  Among  other  con- 
tentions made  by  them  is  one  based  npon  the 
ground  that  the  ordinance  under  which  tbey 
were  convicted  seeks  to  make  penal  an  act 
which  had  already  been  made  a  criminal  of- 
fense under  a  statute  of  this  state.  If  tills 
contention  is  true,  then,  under  repeated  rul- 
ings of  this  court,  the  ordinance  in  question 
is  invalid,  and  the  applicants  should  have 
been  discharged  from  custody.  Under  a  stat- 
ute of  this  state,  in  force  at  the  time  of  the 
passage  of  the  municipal  ordinance  in  ques- 
tion. It  was  punishable  "to  Ite^  for  sale" 
the  liquors  referred  to  In  the  ordinance.  The 
ordinance  varies  from  the  statute  in  the  par- 
ticular that  it  denounces  a  penalty  against 
a  person  who  "conceals  or  attempts  to  con- 
ceal •  •  ♦  for  the  purpose  of  sale"  any 
of  the  prohibited   Uquon.     It  Is  manifest 


that  one  cannot  oonoeal  or  attempt  to  con- 
ceal for  the  purpose  of  sale  any  of  the  pro- 
hibited Uquors  without  also  having  or  Iteep- 
Ing  the  same  for  sale;  and  the  case  for  re- 
view narrows  itself  to  the  single  question  as 
to  whetlier  concealing  the  liquors  or  attempt- 
ing to  conceal  them  Introduces  a  new  and 
material  element  which  can  be  made  the  sub- 
ject of  a  criminal  statute.  We '  think  not. 
If  one  keeps  on  hand  for  sale  the  prohibited 
liquors,  whether  It  is  kept  concealed  or  open- 
ly, the  statute  of  the  state  is  Infringed. 
Could  the  munldpality  select  a  case  of  tbe 
illegal  keeping,  where  it  is  concealed,  and 
say  this  is  criminal,  but  leave  the  Illegal 
keeping  where  not  concealed  to  be  dealt  with 
under  the  statute?  A  municipal  ordinance 
dealing  with  a  subject  already  dealt  with  by 
a  criminal  statute  of  the  state,  in  order  to 
make  a  new  and  different  criminal  offense. 
must  not  only  Introduce  a  new  ingredient, 
but  that  new  ingredient  must  be  "an  ingre- 
dient or  concomitant  essential  to  the  preser- 
vation of  tbe  city's  peace,  health,  or  good 
order,  which  is  not  included  in  the  act  or 
acts  made  criminal  by  the  state  law."  And 
the  mere  provision  relative  to  the  concealing 
or  attempt  to  conceal  the  liquors,  except  for 
illegal  sale,  does  not  import  into  the  ordi- 
nance such  an  essential  ingredient  or  con- 
comitant which  is  lacking  In  the  state  law. 
If  it  did,  and  the  state  should  pass  a  law 
maldng  it  punishable  to  conceal  or  attempt 
to  conceal  intoxicating  liquors  for  the  pur- 
pose of  sale,  tbe  municipality  might  then 
again  import  a  new  ingredient  into  that  stat- 
ute and  enact  it  Into  a  municipal  ordinance 
against  concealing  in  some  particular  desig- 
nated manner  or  way.  We  do  not  overlook 
tbe  fact  that  in  certain  offenses  the  conceal- 
ing of  the  thing  may  constitute  the  very  gist 
of  tbe  offense;  as,  for  Instance,  the  conceal- 
ing of  the  birth  of  illegitimate  children,  or 
tbe  concealing  of  the  existence  in  a  dwelling 
in  a  dty  of  some  contagious  disease.  But 
we  do  not  believe  that  concealing  can  be 
made  an  essential  ingredient  of  the  act  of 
keeping  on  hand  for  sale  prohibited  liquors. 
The  subject  of  keeping  for  sale  the  liquors 
referred  to,  whether  concealing  or  not  con- 
cealing them,  is  covered  by  the  state  statute, 
and  the  ordinance  is  invalid.  Mayo  v.  Wil- 
liams, 146  Qa.  6S0,  92  S.  Ei.  59. 

Judgment  reversed.    All  tbe  JusUcea  con- 
cur. 
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MATNARD   «t  al.  t.   GEIFFIN,  Tax 
.    ,  CJoUector,  et  al.    (No.  680.) 
(Supreme  (3ourt  of  Georgia.     Sept  18,  1917.) 

(BvOahut  tv  the  Court.) 
Appkai.  and  Ebbor  iS=>964(2)— Inteblocuto- 

BT  iNJTJROnON— ABUSB  OF  DiSOBETION. 

Where  the  record  does  not  affirmatively  show 
that  the  trial  judge  abused  his  discretion  in  re- 
fusing an  interlocutory  injunction,  this  court 
will  not  reverse  the  judgment.  This  record  does 
not  affirmatively  show  such  abuse  of  discretion. 
The  facta  of  the  case  differ  from  the  facto  in  the 
case  of  Tolbert  v.  Teal,  146  Ga.  644.  92  S.  E. 
46.  In  the  latter  case  it  was  proved  that  a 
large  area  of  the  county  was  omitted,  from  the 
districts  laid  ofE,  as  if  the  omitted  territory  were 
not  a  part  of  the  county.  In  the  present  Mse 
the  evidence  was  such  as  to  permit  a  contrary 
finding. 

Error  from  Superior  Oourt,  Carroll  Coun- 
ty; J.  K.  Terrell,  Judge. 

Action  between  M.  B.  Griffin,  Tax  Collect 
tor,  and  others  and  D.  W.  Maynard  and 
others.  There  was  a  Judgment  for  the  latter, 
and  the  former  bring  error.    Affirmed. 

Buford  BoyMn,  of  CarroUton,  for  plain- 
tiffs In  error.  E.  T.  Steed,  of  Oarrollt<», 
for  defendants  in  err(w. 

GIIiBEItT,  J.  Judgment  afflrmed.  ATI  the 
Justices  concur,  except  FISH,  O.  J„  absent 


a«7  Oa.    TM) 

HARDEN  T.  cm  OF  ATLANTA.    (No.  578.) 

(Soprcme  Court  of  Georgia.    Auf.  SI,  1917.) 

(Syllaiiu  hv  «*«  CourtJ 
COHSTITUTIONAI,  LAW  «=>82,  215,  27^Dbp- 
BiVATiON  OF  Propkbtt— Equal  Pbocebs.  _ 
The  race  segregation  ordinance  of  the  city 
of  Atlanta,  which  prohibits  colored  persona  from 
occupying  as  a  residence  any  houso  ujpon  any 
block  upon  which  a  greater  number  of  houses 
are  occupied  as  residences  by  white  people  than 
are  occupied  by  colored  people,  and  vice  versa, 
and  which  excepts  from  its  operation  the  loca- 
tion of  residences  made  before  the  adoption  of 
the  ordinance,  and  the  right  of  occupancy  of 
residences  previously  acquired  by  the  person  en- 
titled to  occupy  them,  is  not  oi)poaed  to  the  bill 
of  rights  of  the  state  Constitution,  which  de- 
clares that  "protection  to  person  and  property  is 
the  paramount  duty  of  government,  and  shall  be 
impartial  and  complete."  Section  1,  par.  2. 
Nor  is  such  ordinance  repugnant  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  as  being  a  denial  of  the  equal 
protection  of  the  Taws  and  of  due  process  of  law. 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Petition  by  Frank  Harden  against  the  City 
of  Atlanta.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Af- 
firmed. 

C.  G.  Battle,  of  Atlanta,  for  plaintiff  in 
error.  Jas.  L.  Idiayson  and  Samuel  D.  Hew- 
lett, both  of  Atlanta,  for  defendant  in  error. 


EVANS,  P.  J.  Frank  Harden,  a  colored 
man,  rented  a  house  for  a  residence  on  the 
comer  of  Linden  and  Myrtle  street*  in  the  • 
city  of  Atlanta.  He  was  notified  b7  the 
police  to  vacate  the  premises,  because  the 
house  is  included  in  what  is  known  as  a 
"white  block,"  and  under  an  ordinance  of  the 
city  a  person  of  color  is  not  permitted  to  live 
tn  a  white  block.  On  his  failure  to  vacate 
the  premises  he  was  summoned  to  appear  be- 
fore the  recorder's  court  and  charged  with  a 
violatiou  of  the  race  segregation  ordinance. 
Thereupon  he  filed  a  petition  to  enjoin  the 
city  from  attempting  to  remove  him  from  the 
premises,  and  from  further  prosecuting  the 
charge  against  him,  <m  the  ground  that  the 
ordinance  is  void  as  being  unreasonable  and 
unconstitutional.  The  court  refused  an  in- 
terlocutory  injunction. 

The  material  parts  of  the  ordinance  are  as 
follows: 

"Section  1.  It  shall  be  unlawful  for  any  col- 
ored person  to  move  into  and  occupy  as  a  resi- 
dence or  place  of  abode,  or  to  e^bliah  and 
maintain  as  a  place  of  public  assembly,  any 
house  upon  any  block  in  which  a  greater  number 
of  houses  are  occupied  as  residences,  places  of 
abode,  or  places  of  public  assembly,  by  white 
people  than  are  occupied  as  residences,  places  of 
abode,  or  places  of  public  assembly  by  colored 
people." 

Section  2  is  identical  with  section  1,  ex- 
cept it  applies  to  white  persons  living  in  a 
block  of  colored  people.  Section  3  defines 
what  Is  meant  by  a  block.  Section  4  is  as 
follows : 

"Nothing  in  this  ordinance  shall  affect  the  lo- 
cation of  residences,  places  of  abode,  or  places  of 
public  assembly,  made  previous  to  the  approval 
of  this  ordinance;  and  nothing  herein  shall  be 
so  construed  as  to  prevent  the  occupation  of 
residences,  places  of  abode,  or  places  of  public 
assembly  by  white  or  colored  servants  or  em- 
ployes of  occupants  of  such  residences,  nlaces  of 
abode,  or  nlaces  of  public  assembly  on  the  block 
on  which  tbe^  are  employed;  nor  shall  anything 
herein  contained  be  construed  to  prevent  any 
person  who,  at  the  date  of  the  passage  of  this 
ordinance,  shall  have  acqiiire<i  or  possessed  the 
right  to  occupy  any  building  as  a  residence, 
place  of  abode,  or  place  of  public  assembly,  from 
exercising  such  a  right;  nor  shall  anything  here- 
in contained  prevent  the  owner  of  any  building 
now  leased,  rented,  or  occupied  as  a  residence, 
place  of  abode,  or  place  of  public  assembly  for 
colored  persons,  from  continuing  to  rent,  lease 
or  occupy  such  residence,  place  of  abode,  or 
place  of  public  assembly  for  such  persons,  if  the 
owner  shall  so  desire;  but  if  such  house  should 
after  the  passage  of  this  act,  be  at  any  time 
leased,  rented,  or  occupied  as  a  residence,  place 
of  abode,  or  place  of  assembly  for  white  persons, 
it  shall  not  thereafter  be  used  for  colored  per- 
sons, if  such  occupation  would  then  be  a  viola- 
tion of  section  one  hereof.  Nor  shall  anything 
herein  contained  prevent  the  owner  of  any 
building  now  leased,  rented,  or  occupied  as  a 
residence,  place  of  abode,  or  place  of  assembly 
for  white  persons,  from  continuing  to  rent, 
lease,  or  occupy  such  residence,  place  of  abode, 
or  place  of  assembly  for  such  purpose,  if  the 
owner  shall  so  desire;  but  if  such  houso  should, 
after  the  passage  of  this  act,  be  at  any  time 
leased,  rented,  or  occupied  as  a  residence,  place 
of  abode  or  place  of  assembly  for  colored  per- 
sons, it  shall  not  thereafter  be  so  used  for  white 
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persons,  if  such  occupation  would  tlien  be  a 
violation  of  section  2  thereof." 

The  remaining  sections  are  not  material  to 
the  present  controversy. 

The  plaintiff  in  error  rented  the  house  sub- 
sequently to  the  enactment  of  the  ordinance. 
The  ordinance  is  attacked  as  unconstitution- 
al on  the  ground  that  it  violates  the. declara- 
tion in  the  bill  of  rights  that  "protection  to 
person  and  property  is  the  paramount  duty 
of  government,  and  shall  be  impartial  and 
complete,"  and  is  opposed  to  the  Fourteenth 
Amendment  of  the  federal  Consti.tution, 
which  forbids  a  state  to  make  or  enforce  a 
law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States,  or 
one  which  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  or  which  shall  deny  any  person  within 
its  Jurisdiction  the  equal  protection  of  the 
laws.  No  point  is  made  on  the  power  of  the 
municipal  legislature  to  pass  the  ordinance 
it  it  be  not  opposed  to  the  Constitution  of 
Georgia  or  that  of  the  United  States.  The 
pivotal  issue  is  the  liability  of  the  ordinance 
to  the  constitutional  attacks  made  against  it. 

Some  time  ago  the  dty  of  Atlanta  enacted 
an  ordinance  of  a  similar  nature,  which  con- 
tained no  reservation  for  the  protection  of 
rights  existing  at  the  time  of  the  adoption 
of  the  ordinance.  This  court  held  that  ordi- 
nance to  be  void  as  being  opposed  to  the  due 
process  clause  of  the  Constitution.  Carey  v. 
City  of  Atlanta,  143  Ga.  192,  84  S.  E.  458, 
li.  R.  A.  1915D,  684,  Ann.  Gas.  1916B,  1161. 
The  two  sections  of  the  ordinance  under  re- 
view in  that  case  contained  no  exception  of 
residences,  places  of  abode,  or  places  of  pub- 
lic assembly  made  previously  to  the  adoption 
of  the  ordinance.  That  ordinance  was  repug- 
nant to  the  Constitution,  because  of  its  fail- 
ure to  exempt  from  its  operation  present 
vested  rights.  The  ordinance  now  attacked, 
in  the  fourth  section  thereof,  expressly  ex- 
cludes from  Its  operation  vested  rights  exist- 
ing at  the  time  of  its  adoption.  So  that  the 
question  for  determination  in  this  case  is 
the  constitntional  power  of  the  Legislature 
to  pass  a  race  segregration  ordinance  of  this 
character. 

The  fundamental  difference  in  the  argu- 
ments for  and  against  the  validity  of  an  ordi- 
nance of  the  kind  we  are  considering  is  the 
conc^ion  of  the  relation  of  the  iwlice  power 
to  property  ownership.  The  advocates  of  the 
invalidity  of  the  ordinance  deny  either  that 
property  rights  ever  are  limited  by  the  police 
power,  or,  if  so  limited  in  any  ease,  that  such 
a  limitation  cannot  be  extended  to  a  case  like 
this.  A  reasonable  restraint  upou  alienation 
of  property  by  individuals  not  only  pervades 
our  statute  law,  but  is  found  in  our  state 
Constitution.  The  law  prescribing  the  man- 
ner of  executing  wills  and  deeds  In  order  to 
be  effective  as  conveyances  of  title  Is  to  some 
extent  a  restriction  on  the  alienation  of  prop- 
ert;y.,  Likewise  is  the  provision  that  a  per- 


son under  21  years  of  age  cannot  make  a  deed 
to  land.  The  proscription  against  a  married 
woman  selling  property  to  her  husband,  or 
conveying  her  separate  estate  in  settlement 
of  the  debts  of  her  husband,  or  entering  into 
a  contract  of  suretyship,  has  never  been  sup- 
posed to  be  void  as  destroying  any  right  of 
absolute  ownership  of  property.  The  fact 
that  police  regulations  may  limit  the  use  of 
property  in  ways  which  greatly  diminish  its 
value  does  not  necessarily  render  them  void. 
Rideout  V.  Knox,  148  Mass.  368.  19  N.  E.  390, 
2  L.  R.  A.  81,  12  Am.  St  Rep.  560;  Gamfldd 
V.  United  States,  167  U.  S.  618,  17  Sup.  Ct 
864,  42  L.  Ed.  260.  We  take  it  that  no  one 
can  successfully  maintain  that  the  right  of 
individual  ownership  of  property  is  so  abso- 
lute as  to  override  the  welfare  and  safety 
of  the  public.  As  was  said  by  Mr.  Justice 
Field  in  Crowley  v.  Chrlstensen,  137  U.  & 
86,  90,  11  Sup.  Ct  13,  15  t34  L.  Ed.  620): 

"The  right  to  acquire,  enjoy,  and  dispose  of 
property  is  declared  in  the  Constitutiong  of  sev- 
eral states  to  be  one  of  the  inalienable  rights  of 
men.  But  this  declaration  is  not  held  to  pre- 
clude the  Legislature  of  any  state  from  passing 
laws  respecting  the  acquisition,  enjoyment  and 
disposition  of  property.  What  contracts  respect- 
ing its  acquisition  and  disposition  shall  be  valid 
and  what  void  or  voidable,  when  they  shall  be 
in  writing  and  when  they  may  be  made  orally, 
and  by  what  instruments  it  may  be  conveyed  or 
mortgaged  are  subjects  of  constant  legislation. 
And  as  to  the  enjoyment  of  property,  the  rule 
is  general  that  it  must  be  accompanied  with  such 
limitations  as  will  not  impair  the  equal  enjoy- 
ment by  others  of  their  property.  Sic  uterc  tuo 
ut  alienmn  non  leedas  is  a  maxim  of  universal 
application." 

It  is  under  this  principle  that  the  courts 
hold  that  congested  municipalities  may  es- 
tablish fire  limits  and  require  buildings  in 
certain  limits  to  be  built  of  noncombustlble 
material.  In  large  congested  centers  of  pop- 
ulation courts  of  equity  have  restrained  the 
building  of  livery  stables,  glue  factories,  etc, 
in  residential  sections.  But  It  may  be  con- 
tended that  such  restrictions  are  permissible 
as  a  protection  for  the  public  safety  and  the 
public  health,  and  that  these  considerations 
do  not  apply  to  a  race  segregation  ordinance. 
Courts  are  not  blind  to  the  fact  that  by  na- 
ture there  are  several  races  of  people,  and 
that  the  conditions  of  civilization  compel 
certain  regulations  relating  to  the  contact 
of  the  races.  A  public  policy  long  in  exist- 
ence in  this  state,  firmly  entrenched  in  our 
statutes  and  decisions,  upholds  racial  Integri- 
ty. The  white  and  black  races  have  been 
forbidden  intennarriage,  and  have  been  sep- 
arated in  public  conveyances,  inns,  hotels, 
theatres,  and  public  schools.  If  it  be  Justifia- 
ble to  separate  the  races  in  the  public  schools 
in  recognition  of  the  peril  to  race  Integrity, 
induced  by  mere  race  association,  then  we 
cannot  see  why  the  same  public  policy  can- 
not be  invoked  to  prohibit  the  black  and 
white  races  from  living  side  by  side.  Segre- 
gation is  not  imposed  as  a  stigma  ui>on  either 
race,  but  in  order  to  uphold  the  integrity  of 
eadi  race  and  to  prevent  conflicts  between 
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tliein  resulting  from  close  association.  An 
ordloance  designed  to  accomplish  this  pur- 
pose will  be  upheld,  notwithstanding  that  to 
some  extent  the  use  of  property  may  be  some- 
what restricted ;  as  the  principle  is  well 
rooted  in  our  jurisprudence  that  reasonable 
restraints  upon  the  use  of  private  property 
and  upon  the  liberty  to  contract  do  not  con- 
stitute a  deprivation  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  For  an  able 
and  learned  discussion  on  this  subject  the 
reader  is  referred  to  the  case  of  Mugler  r. 
Kansas,  128  V.  S.  623,  8  Sup.  Ct  273,  31  L. 
E3d.  206.  The  ordinance  in  the  case  under 
reriew  Is  a  reproduction  of  that  adopted  by 
tbe  city  of  Louisville,  Ky.,  which  was  upheld 
as  constitutional  by  the  Court  of  Appeals  of 
Kentucky  in  an  able  opinion  by  Hannah,  J., 
in  Harris  v.  aty  of  Louisville,  165  Ky.  559, 
177  S.  W.  472.  We  agree  with  the  conclusion 
reached  by  the  court  in  that  case.  As  held 
by  the  Supreme  Court  of  tbe  United  States 
In  Noble  State  Bank  v.  Haskell,  219  U.  S. 
IW.  31  Sup.  Ct  186,  55  L.  Ed.  112,  32  U  K. 
A.  (N.  S.)  1062,  Ann.  Cas.  1912A,  487: 

"The  broad  words  of  the  Eburteenth  Amend- 
ment are  not  to  be  pnshed  to  a  dryly  logical 
extreme,  and  tho  courts  will  be  slow  to  strike 
down  as  unconstitutxcmal  legislation  of  the 
states  enacted  under  the  police  power." 

See,  in  this  connection,  Hadacheck  v.  Se- 
bastian, 239  U.  S.  394,  36  Sup.  Ct.  143,  60  L. 
Ed.  348,  Ann.  Cas.  1917B,  927, 

After  careful  consideration  we  do  not  think 
the  ordinance  either  unreasonable  or  opposed 
to  tbe  Constitution  of  this  state  or  of  the 
United  States  upon  the  grounds  stated.  Hop- 
kins V.  aty  of  Klchmond,  117  Va.  692,  86 
S.  E.  139. 

Judgment  afSrmed.  All  the  Justices  con- 
cur, except 

ATKINSON,  J.  (dissenting).  Under  the 
Constitution  and  general  law,  any  person,  ir- 
respective of  race,  may  own  or  acquire  land 
anywhere  in  the  dty  of  Atlanta.  Such  right 
carries  with  It  the  right  to  reside  on  land 
lawfully  acquired.  The  municipal  ordinance 
in  question  undertakes  to  deny  such  rights 
of  acquisition  and  enjoyment  of  property  on 
the  mere  basis  of  racial  distinction,  which 
the  Constitution  forbids.  By  denying  the 
tight  it  goes  beyond  mere  regulatory  legisla- 
tl<Mi.  While  the  ordinance  differs  somewhat 
from  that  involved  in  the  case  of  Carey  v. 
City  of  AUanta,  143  Ga.  192,  84  S.  E.  456, 
L.  B.  A.  1915D,  684,  Ann.  Cas.  1916E,  1151, 
it  violates  tbe  basic  principles  applied  in 
that  case.  There  can  be  no  competition  be- 
,  tween  the  police  power  and  the  mandates  of 
the  Constitution;  the  latter  are  supreme. 
If  it  is  desired  to  have  segregation  of  a  char- 
acter that  denies  the  right  of  a  citizen  to 
acquire  a  home  in  which  to  reside,  at  any 
place  he  may  choose,  upon  the  sole  basis  of 
racial  distinction,  that  object  should  be  ac- 
complished by  an  amendment  to  the  Consti- 


tution. In  the  majority  opinion  it  is  urged! 
that  tbe  ordinance  In  question  contains  ex- 
ceptions that  did  not  exist  in  the  ordinance- 
involved  in  the  Carey  Case,  and  that,  after 
eliminating  the  features  so  excepted,  the  bal- 
ance of  the  ordinance  is  constitutional.  A 
proper  criticism  of  this  contention  is  that  the- 
cause  which  renders  the  things  excepted  ob- 
noxlons  to  the  Constitution,  extends  to  that 
which  was  left  in  the  ordinance,  namely,  the' 
denial  of  the  right  of  a  cltitcen  to  acquire  and' 
live  In  his  home  where  he  pleases,  on  the 
sole  basis  of  racial  distinction. 


>  (M7    Oa.   258) 

PBICB  V.  ALDBED  et  aL    (No.  575.) 

(Supreme  Court  of  Georgia.     Aug.  31,  1917.) 
(Stillalui  ly  the  Court.) 

'INTKBPIXA.DEB  ®S»10,  23— BlOHT  TO, 

Mrs.  M.  L.  Price  instituted  an  equitable  ac- 
tion against  J.  W.  Aldred,  the  Citizens'  Bank 
of  S^dersville,  and  the  Bartow  Bank.  Tbe  per 
tition  alleged  the  following  in  substance:  "A 
few  days  before  the  April  quarterly  term  of  the 
city  court  of  Sandersville,''  plaintiff's  husband, 
in  good  faith  and  for  a  valuable  consideration, 
conveyed  to  her  all  of  hia  undivided  interest  in 
a  described  telephone  company.  At  the  April 
quarterly  term  the  above-named  banks  obtained 
separate  common-law  judgments  for  stated 
amounts  against  plaintitTs  husband,  aggregat- 
ing $616.90.  Petitioner,  at  the  time  of  the 
conveyance  by  her  husband,  owned  one  half  in- 
terest in  the  telephone  company,  and  by  virtue 
of  the  conveyance  she  acquired  the  whole  inter- 
est therein.  Some  time  after  the  judgments 
were  entered  of  record  the  plaintiff  sold  the  tel- 
ephone company  to  Aldred  for  $2,000;  but  on 
account  of  the  judgments  above  mentioned, 
which  were  disclosed  by  the  records  of  the  coun- 
ty, he  required  her  to  allow  him  to  withhold  oE 
the  purchase  price  tbe  amount  of  the  judgments, 
to  protect  him  against  loss.  She  complied  with 
that  requirement  The  creditors  did  not  levy 
on  the  property ;  and  in  order  to  settle  the  ques- 
tion of  the  validity  of  the  sale  to  the  plaintiS 
by  her  husband,  she  requested  the  judgment 
creditors  to  make  levies,  which  they  refused  to 
do,  but,  while  refusing,  "are  contending  to  said 
J.  W.  Aldred  that  the  property  heretofore  men- 
tioned is  subject  to  their  executions  because  it 
[the  sale  of  the  property  by  plaintiff's  husband 
to  her]  was  without  consideration,  not  in  good 
faith,  and  for  the  purpose  of  defrauding  tnem 
as  creditors."  Such  contentions  deter  Aldred 
from  paying  over  to  plaintiff  the  balance  of  the 
purchase  price,  and  plaintiff  "cannot  force  him 
to  pay  said  money  under  her  contract  with  him 
until  he  is  protected  from  the  attack  of  the 
creditors  aforementioned."  The  prayers  were: 
(a)  That  each  of  the  banks  "be  required  to  inter- 
plead in  this  suit  with  petitioner  the  question 
as  to  whether  or  not  the  property  heretofore 
mentioned  is  subject  to  their  executions,  and 
that  a  judgment  or  decree  may  be  entered  up 
by  tbe  court,  finding  the  property  not  subject 
to  said  executions,  and  that  said  executions  be 
declared  null  and  void  as  far  as  the  property 
hereintofore  mentioned  is  concerned."  (b)  That 
plaintiff  have  judgment  against  Aldred  for  the 
balance  of  the  purchase  i>rice  retained  by  him 
with  interest,  (c)  For  process  and  general  re- 
lief. Each  of  the  banks  filed  a  general  demur- 
rer to  the  petition  and  Aldred  made  a  motion 
in  the  nature  of  a  general  demurrer  to  dismiss 
the  action.    The  court  sustained  all  of  the  dc- 
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murrers  and  dismissed  the  case.  The  plaintiit 
excepted.    Held: 

(a)  The  demurrers  were  properly  sustained 
and  the  action  dismissed.  The  plaintiff  had  no 
right  to  re<}uire  the  two  banks,  who  were  judg- 
ment creditors  of  her  husband,  to  appear  in 
court  and  litigate  with  her  the  question  as  to 
whether  or  not  the  telephone  company  purchased 
by  her  from  her  husband  was  subject  to  their 
executions. 

.(b)  The  petition  itself  alleges  that  plaintiff 
cannot  force  Aldred  to  pay  her  the  balance  of 
the  purchase  price  of  the  property  "until  he  is 
protected  from  the  attacic  of  the  creditors  afore- 
mentioned." Clearly,  therefore,  no  cause  ci 
action  was  set  out  against  Aldred. 

Atkinson,  J.,  dissenting. 

Brror  from  Superior  Court,  Washington 
County ;  R.  N.  Hardeman,  Judge. 

Action  by  Mrs.  M.  L.  Price  against  3.  W. 
Aldred  and  others,  niere  was  a  judgment 
dismissing  the  case,  and  plaintiff  brings 
error.    AfiSrmed. 

R.  Of.  Price,  of  Louisville,  and  W.  M. 
Goodwin,  of  SandersriUe,  for  plaintiff  in 
error.  A.  R.  Wright  and  J.  J.  Harris,  both  of 
SaDdersvllle,  for  defendants  In  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  who 
dissents. 


(U7    Oa.   254) 

KEMP  et  at  v.  LEWIS.     (No.  574.) 
(Supreme  Court  of  Georgia.    Aug.  31,  1917.) 

(8vll»l>ua  ty  the  Court.) 

1.  Wnxa  ®=a545(5)—CoiT8TRUcnoH— Devises. 

A  testator  devised  certain  land  to  his  son 
P.,  to  be  delivered  to  him  on  his  arrival  at  age, 
"and  not  before,  in  fee  simple.  •  •  •  And 
after  his  death  I  give  and  bequeath  said  land  to 
his  children,  and  the  issue  of  such  of  his  chil- 
dren as  may  be  dead,  to  be  divided  according  to 
tho  present  statute  of  distributions  among  his 
issue."     The  son  arrived  at  age  and  came  into 

Eossession  of  the  land  devised,  and  daring  his 
fetime  conveyed  a  certain  portion  of  it  to  L., 
and  died  leaving  no  children  or  the  issue  of  chil- 
dren. After  the  death  of  P.  without  children  or 
the  issue  of  children,  the  heirs  at  law  of  the 
testator  brought  ejectment  against  !<.,  to  re- 
cover the  land  conveyed.  The  trial  judge,  to 
whom  the  case  was  submitted  under  an  agreed 
statement  of  facts,  rendered  judgment  for  the 
plaintiff  for  six-sevenths  of  the  land  and  for 
the  defendant  for  one-seventh;  there  being  seven 
children  of  testator  at  the  time  of  his  death. 
Held,  that  this  was  error.  On  the  death  of  P. 
without  children  and  without  issue  of  children, 
the  land  reverted  to  the  estate  of  the  testator. 

2.  Life  Estates  €=»23 — Sale— Rbvbbsionabt 
Intekest  or  Life  Tenant.  ' 

P.  took  nothing  of  the  reversionary  interest 
by  inheritance,  and  L.,  holding  under  a  convey- 
ance from  P.  during  his  lifetime,  took  only  an 
interest  in  the  land  conveyed  during  the  life 
of  P. 

Error  from  Superior  Court,  Screven  Coim- 
ty;     R.  N.  Hardeman,  Judge. 

Action  by  H.  R.  Kemp  and  others  against 
S.  L.  I.«wis.  There  was  a  judgment  in  part 
for  defendant,  and  plaintiffs  bring  error. 
Reversed. 


J.  W.  Overstreet,  of  Sylvanla,  for  plalntUb 
in  error.  E.  K.  Overstreet,  of  Sylvanla,  tot 
defendant  in  error. 

HILL,  J.  H.  R.  Kemp  and  others  broogfat 
ejectment  against  S.  Ll  Lewis,  to  recover  cer- 
tain described  lands.  The  case  having  been 
submitted  to  the  trial  judge  on  an  agreed 
statement  of  facts,  he  decided  that  the  plain- 
tiffs were  entitled  to  six-sevenths  of  the 
premises  sued  for,  and  the  defendant  to  one- 
seventh.  The  agreed  statement  of  facts  was 
as  follows: 

"The  land  In  dispute  was  owned  by  Alexan- 
der Kemp  at  the  time  of  his  death,  and  is  a 
part  of  the  land  covered  by  item  4  in  the  will 
of  said  Alexander  Kemp,  dated  August  22,  1859, 
and  probated  and  admitted  to  record  December 
2,  1859,  as  sued  for  in  paragraph  6  of  plain- 
tiffs' petition:  Peter  E.  Kemp  outlived  his  fa- 
ther, and  died  intestate.  During  the  lifetime 
of  Peter  E.  Kemp  he  conveyed,  under  warranty 
deed,  the  land  sought  to  be  recovered  by   the 

Petition  in  this  case,  to  the  defendant,  S.  I* 
ewis.  '  At  the  time  of  his  death  Alexander 
Kemp  left  the  following  heirs:  Peter  B.  KemPk 
H.  R.  Kemp,  and  W.  H.  Kemp,  sons;  Mrs.  Caro- 
line Wells,  Miss  Racbael  Kemp,  Mrs.  Louisiana 
Thompson,  and  Mrs.  Harriet  G.  Grose,  daurii- 
ters.  Since  the  death  of  Alexander  Kemp,  W. 
A.  Kemp  died  intestate,  leaving  as  bis  heirs  the 
folio  winy:  Alex.  S.  Kemp,  Mrs.  Ida  Gross,  T. 
W.  Kenip,  Mrs.  Rosa  Brinson,  W.  Z.  Kemp, 
Henry  D.  Ken^,  Mrs.  Laura  Brinson,  Homer 
Kemp,  Mrs.  Mary  Clemens,  and  Mrs.  Hattie 
Robcrson.  Since  the  death  of  Alexander  Kemp, 
Mrs.  Harriet  E.  C.  Groat  has  died,  leaving  as 
her  representatives  her  children,  Mrs.  Penny 
Howard.  Mrs.  Agnes  Dixon,  and  John  Gross; 
said  children  of  Mrs.  Harriet  O.  Gross  and  of 
W.  H.  Kemp  all  being  the  grandchildren  of 
Alexander  Kemp.  Peter  R  Kemp  died  Intes- 
tate, leaving  no  issue,  but  only  his  wife,  Mrs. 
Lucy  Kemp.  Mrs.  Caroline  Wells  is  the  duly 
appointed  guardian  of  Racbael  Kemp,  an  im- 
becile. 

"Item  4  of  the  will  of  Alexander  Kemp  reads 
as  follows:  'I  give  and  bequeath  to  my  son 
Peter,  to  be  delivered  to  him  as  soon  as  he  shall 
become  twenty-one  years  of  a|;e,  and  not  lie- 
fore,  in  fee  smiple,  the  following  property,  to 
wit:  One  negro  boy  named  Sandy,  five  cows  and 
five  calves,  and  two  hundred  dollars  in  money. 
And  I  will  and  direct  that  my  executrix,  from 
the  time  my  said  son  Peter  shall  become  twenty- 
one  years  of  age,  and  not  before,  and  daring  the 
balance  of  his  entire  life,  but  not  subject  to  his 
debts  or  contracts,  nor  to  be  rented  by  him  to 
use  without  charge  of  waste,  the  following 
tracts  of  land  lying  and  being  in  said  county, 
it  beinj;  the  southern  portion  of  the  body  of  land 
on  which  I  now  reside,  and  is  about  one  third 
of  said  body  of  land,  and  containing,  as  near  as 
I  can  judge,  about  eight  hundred  acres,  more 
or  less,  and  will  be  embraced  and  which  I  now 
direct  to  be  run,  commencing  at  my  land  corner 
standing  in  a  field  of  Augustus  L.  Roberts,  and 
to  be  run  along  on  what  1  call  the  line  of  my 
Stewart  tract  until  it  passes  the  house  recently 
occupied  by  Alfred  Freeman  about  three  hun- 
dred yards,  and  then  to  corner  there,  and  then 
run  so  as  to  dinde  what  is  known  as  the  . 
Whiley  old  field  in  equal  parts,  pursuing  the 
same  coarse  until  it  strikes  the  line  which  di- 
vides the  land  of  Green  Waters  from  my  land. 
It  will  then  be  bounded  by  lands  of  Green 
Waters,  Joseph  Arnett,  Robert  D.  Sharpe,  Au- 
gustus L.  Roberts,  William  B.  Lariscy,  and 
the  balance  of  said  body  on  which  I  now  reside. 
And  after  his  death  I  give  and  bequeath  said 
land  to  his  children,  and  the  issue  of  such  of  his 
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children  aa  may  be  dead,  to  be  divided  accord- 
ing  to  the  present  statute  of  distributions  among 
his  issue.' 

"The  foUowinc  is  an  extract  from  item  U  of 
the  will  of  said  Alexander  Kemp:  'For  it  is 
my  will  and  desire  to  give  and  bequeath  to  each 
of  my  children  equal  amounts;  and  in  thus 
equalizing  their  respective  amounts,  I  devise 
that  the  land  loaned  to  my  sons  shall  be  charged 
to  them  respectively,  at  its  fee-simple  value,  and 
the  life  estate  in  the  land  bequeathed  by  me,  as 
aforesaid,  to  my.  daughters,  be  charged  to  them 
respectively  at  its  fee-simple  value.' 

"The  plaintiffs  claim  the  entire  title  to  the 
land  sued  for  under  the  said  item  4  of  the  will 
of  Alexander  Kemp;  defendant  claims  a  one- 
seventh  undivided  interest  in  said  land,  as  the 
purchaser  from  Peter  B.  Kemp  under  warranty 
deed,  and  claims  that  Peter  E.  Kemp,  outliving 
his  father,  took  a  life  interest  under  said  item 
4  of  said  will,  and  a  one-seventh  remaii^er 
interest  by  inheritance,  which  passes  to  his  wc- 
cesEor  in  title,  defendant  holding  under  said 
warranty  deed-  Defendant  admits  that  plain- 
tiffs arc  entitled  to  six-serenths  of  the  land 
sued  for." 

The  plaintiSs  except  to  the  Judgment  of 
the  court,  and  Insist  that  they  are  entitled 
to  the  entire  tract  of  land  for  whldi  suit  was 
brought,  Instead  of  to  stx-sevenths,  as  the 
trial  Judge  decided. 

[1,21  In  Nussbaum  ▼.  Evans,  71  On.  TBS, 
the  present  will  was  under  review.  At  that 
time  the  entire  estate  seems,  according  to  the 
opinion  (page  755),  to  have  been  distributed 
in  accordance  with  the  terms  of  the  will. 
The  question  there  raised  was  whether  the 
hiteret^  of  Robert  W.  Kemp,  a  son  of  the  tes- 
tator, who  had  arrived  at  age  and  raceived 
his  specific  portion  of  the  devise  of  land  un- 
der the  will,  and  who  had  died  without  chil- 
dren or  the  descendants  of  chlldroi,  was 
subject  to  the  debts  of  Robert  W.  Kemp. 
This  court  held: 

"That  npon  tlie  death  of  the  son  without 
children  or  the  descendants  of  children,  the  land 
reverted  to  the  estate  of  the  testator,  and  was 
not  subject  to  the  debts  of  the  son." 

We  think  the  principle  there  ruled  Is  con- 
trolling In  this  case.  But  It  is  argued  that 
if  the  land  reverted  to  the  estate  of  Alex- 
ander Kemp,  It  passed  from  under  the  will, 
because  there  Is  no  residuary  clause  making 
disposition  of  the  property  in  the  event  of 
the  death  of  the  life  tenant  without  children 
or  the  issue  of  children,  and  therefore  that 
the  reversionary  interest  did  not  pass  by  pur- 
chase, but  by  Inheritance,  and  would  descend 
to  the  heirs  at  law  of  the  testator,  Alex- 
ander Kemp,  at  the  time  of  his  death ;  and 
as  P.  B.  Kemp  was  then  in  life,  a  portion 
n'  the  land  (one-seventh)  was  inherited  by 
htm  and  passed  to  bis  vendee  and  those 
holding  under  him.  The  answer  to  this  con- 
tention is  that  the  land  did  not  revert,  and 
could  not,  until  "the  death  of  the  son  with- 
out children  or  the  descendants  of  children." 
Nussbaum  v.  Evans,  supra.  This  event  could 
not  be  determined  until  the  death  of  the 
son.  The  son  being  dead,  of  course  he  could 
not  inherit;  and  the  son  could  not  Inherit 
liefore  the  testator's  death,  because  no  one 
i«  heir  to  the  living.     There  had  been  the 


happening  of  no  event  which  under  the  will 
must  happen,  or  the  absence  of  provisions 
in  the  will,  by  reason  of  which  the  son  could 
inherit.  In  the  body  of  the  <H>inlon  In  71 
Oa.  page  755  the  court,  speaking  through  Mr. 
Justice  Hall,  said: 

"The  interest  of  Robert  W.  Kemp  in  this  es- 
tate ended  with  his  life;  and  there  being  in  esse 
no  one  to  take  in  remainder,  it  necessarily  re- 
verted to  the  estate  of  the  testator,  and  goes  in- 
to the  hands  of  his  administrator  to  be  dis- 
tributed among  his  heirs." 

Reliance  Is  had  by  the  defendant  on  sec- 
tion 3674  of  the  Civil  (Tode  of  1910,  which 
provides : 

"An  estate  in  remainder  is  one  limited  to  be 
enjoyed  after  another  estate  Is  determined,  or 
at  a  time  specified  in  the  future.  An  estate  in 
reversion  is  the  residue  of  an  estate,  usually  the 
fee  left  in  the  grantor  and  his  heirs  after  the 
determination  of  a  particular  estate  which  he 
has  granted  out  of  it.  The  rights  of  the  re- 
versioner are  the  same  with  those  of  a  vested 
remainderman  in  fee." 

But  the  will  not  only  creates  the  ^fe  es- 
tate, but  a  contingent  remainder,  the  happen- 
ing of  which  never  took  place,  namely,  the 
leaving  of  children  or  issue  of  children  by 
P.  E.  Kemp  at  hla  death.  And  as  the  con- 
tingency on  which  It  was  based  never  hap- 
pened, the  remainder  estate  reverted  to  Oie 
estate  of  the  testator,  as  decided  In  the  Nuss- 
baum Case,  supra.  As  P.  E.  Kemp  took 
nothing  of  the  reversionary  interest  by  in- 
heritance, he  being  dead,  those  holding  un- 
der him  took  only  what  he  had  to  convey, 
namely,  an  estate  during  the  life  of  P.  B. 
Kemp  in  the  land  sold  by  him,  and  on 
Kemp's  dying  childless  and  without  Issue 
of  children  the  land  reverted  to  the  estate 
of  the  testator.  See  Edwards  v.  Edwards, 
147  Ga. ,  92  8.  E.  540, 

Judgment  reversed.  All  the  Justices  con- 
cur. 

ATKINSON  and  GILBERT,  JJ.  (concur- 
ring specially).  The  case  of  Nussbaum  v. 
Evans,  71  Ga.  753,  Involved  the  same  will, 
and  it  was  held  that  one  of  the  testator's 
sons,  who  at  his  death  occupied  the  same 
status  as  the  testator's  son  Peter,  did  not 
take  a  fee-simple  estate  In  the  land  devised 
to  him.  That  ruling  is  controlling  upon  that 
question  as  Involved  in  the  present  case. 
We  therefore  concur  in  the  Judgment. 


(X«  Oa.  SiM) 
PORTER  et  ux.  v.  McOAIiLET. 

(Supreme  Court  of  Georgia.     March  1,  1917.) 
Dissenting  opinion. 
For  majority  opinion,  see  91  S.  E.  77S. 

HILL,  J.  (dissenting).  It  seems  to  me 
clear  that  the  order  to  which  the  bill  of  ex- 
ceptions is  taken  is  not  a  final  Judgment, 
and  that  the  case  is  still  pending  In  the  court 
below,  and,  unless  the  Judgment  is  a  final 
disposition  of  the  case,  it  cannot  be  brought 
to  this  court    CivU  (Dode,  |  6138.    The  Uial 
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Judge  did  not  consider  It  a  final  Judgment, 
for  It  recites  that  "for  the  present"  the  child 
will  be  remanded  to  the  defendants  for  a 
certain  length  of  time,  and  then  delivered  to 
the  mother  until  a  certain  time,  and  after 
that  the  child  was  to  be  returned  to  the  de- 
fendants again  and  kept  by  them  "until  the 
1st  day  of  December,  1916,"  when,  as  the 
order  recites,  the  court  would  hear  evidence 
as  to  the  good  conduct  of  the  mother,  and 
would  then  "provide  by  further  order  for  the 
custody  of  said  child,"  eta  Properly  con- 
strued, the  order  in  this  case  is  a  temporary 
or  administrative  one  until  the  final  hearing 
in  December,  when  the  court  would  hear 
further  evidence  and  make  a  final  order  as  to 
the  disposition  of  the  child.  I  do  not  think 
the  case  of  Richards  v.  MoHan,  139  Ga.  37, 
76  S.  E.  882,  cited  by  the  majority,  is  In 
point  or  omitroUing. 


(147  Oa.  242) 

B.  B.  WHITFIELD-BAKER  CO.  v.  ANDER- 
SON.   (No.  570.) 
(Supreme  Court  of  Georgia.    Aug.  31,  1917.) 

(Svttabui  by  the  Court.) 

Refebence  «=»105— Tbiai,  €=5345— Auprron'o 
Report— Exceptions. 
When  exceptions  of  fact  to  the  report  of  an 
auditor  are  submitted  to  a  jury,  they  must  re- 
turn a  verdict  on  each  exception  Beriatim.  Civil 
Code,  i  5146:  Harris  v.  Lumpkin,  136  Ga.  47, 
70  S.  E.  869(6). 

(a)  In  such  a  case  a  verdict  as  follows:  "  'We. 
the  jury,  find  in  favor  of  the  auditor's  report,' 
and  acainst  the  exceptions"— was  contrary  to 
law  and  must  be  set  aside.  Kennedy  v.  Brand, 
95  Gn.  5.^9.  20  S.  E.  631. 

(b)  Failure  of  a  party  to  object  to  the  recep- 
tion of  such  a  verdict  will  not  preclude  him  from 
subsequently  attacking  it. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  HIghsmlth,  Judge. 

Action  between  E.  B.  Whltfleld-Baker  Com- 
pany and  J.  H.- Anderson.  There  was  a  Judg- 
ment for  the  latter,  and  the  former  brings 
error.     Reversed. 

Boiling  Whitfield,  of  Brunswick,  for  plain- 
tiff in  error.  J.  T.  Pttwell,  of  Brunswick,  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  reversed.  All  tbo 
Justices  concur. 


(147  Oft.  283) 

WILKINSON  V.  INTER-SOUTHERN  LIFE 

INS.  CO. 

INTER-SOUTHERN  LIFE  INS.  CO.  v. 

WILKINSON. 

(No.  571.) 

(Supreme  (Jourt  of  Georgia.     Aug.  31,  1917.) 

(SyllahuB  by  the  Court.) 

Insurance  <3=385  —  Contbacts  of  Aoents— 
Bbeacb. 
F.   L.  Wilkinson   entered   into  certain   con- 
tracts with  the  Citizens'  National  Life  Insur- 
ance (Company,  a  corporation  organized  under 


the  laws  of  the  state  of  Kentucky,  whereby  he 
would  become  superinteadent  of  agencies  for  the 
writing  of  insurance  in  the  state  of  Georgia,  and 
receive  for  his  compensation  certain  percentage* 
of  premiums  upon  policies  procured  through  his 
agency,  as  weU  as  certain  monthly  salaries.  The 
contracts  did  not  specify  bow  long  they  should 
continue,  but  contained  this  provision:  "This 
agreement  may  be  terminated  at  any  time  by 
either  party  hereto,  but  nothing  herein  con- 
tained shall  operate  as  a  forfeiture  of  com- 
missions payable  herein  that  may  accrue  after 
the  termination  of  this  contract."  As  a  result 
of  working  under  the  contract  for  several  years 
there  wag  a  large  amount  of  premiums  payable 
to  the  company,  on  which  Wilkinson  would  be 
entitled  to  certain  percentages  upon  insurance 
written  through  his  instrumentality,  if  the  poli- 
cies should  be  k^t  in  life  by  payment  of  the 
premiums  by  the  persons  insured,  and  the 
amount  of  business  written  by  Wilkinson  was^ 
such  as  to  make  it  an  established  paying  enter- 
prise. While  the  status  was  such  as  described 
above,  the  Citizens'  National  Life  Insurance 
Company,  without  the  consent  of  Wilkinson,  fil- 
ed an  application,  under  the  laws  of  Kentucky, 
to  be  consolidated  with  another  insurance  com- 
pany organized  under  the  laws  of  that  state, 
called  the  Inter-Southern  Life  Insurance  Com- 
pany, and  the  two  companies  were  duly  consoli- 
dated under  the  name  of  the  latter  company. 
The  law  of  Kentucky  allowing  such  consolida- 
tion provides,  among  other  things:  "When  the 
agreement  is  signed,  acknowledged,  and  record- 
ed in  the  same  manner  as  articles  of  incorpora- 
tion are  required  to  be,  the  separate  existence 
of  the  constituent  corporations  shall  cease,  and 
the  consolidated  corporations  shall  become  a 
single  corporation  in  accordance  with  the  said 
agreement  and  subject  to  all  of  the  provisions 
of  this  chapter  and  other  laws  relating  to  it,  and 
shall  be  vested  with  all  the  rights,  privileges, 
franchises,  exemptions,  property,  business,  cred- 
its, assets,  and  effects  of  the  constituent  corpo- 
rations, without  deed  or  transfer,  and  shall  be 
bound  for  all  their  contracts  and  liabilities." 
After  the  consolidation  of  the  two  corporations- 
Wilkinson  was  unwiUing  to  carry  on  business- 
with  the  consolidated  company  under  the  con- 
tracts hereinbefore  mentioned,  and  instituted  an 
action  against  the  Inter-Southern  Life  Insur- 
ance Company,  making,  among  others,  alle^- 
tions  as  just  set  forth  in  brief,  and  charging 
that  the  effect  of  the  consolidation  of  the  two- 
corporations  was  to  cause  the  Inter-Southem 
Life  Insurance  CJompany  to  assume  responsi- 
bility for  the  contracts  which  he  had  with  the 
Citizens'  Life  Insurance  (Company,  and  to  cause 
a  breach  of  such  contracts  on  the  part  of  the 
Citizens'  National  Life  Insurance  Company,  on 
the  basis  that  by  entering  into  the  consolida- 
tion it  had  voluntarily  put  itself  in  a  position 
where  it  could  not  carry  out  its  contract  with 
its  policy  holders,  or  its  contract  with  Wilkin- 
son; and  on  the  strength  of  the  alleged  breach 
it  was  charged  that  the  Inter-Southern  Life  In- 
surance Company  was  liable  to  the  plaintiff  in. 
a  stated  sum  for  the  present  cash  value  of  per- 
centages of  premiums  which  would  have  been 
payable  to  the  plaintiff  upon  policies  written 
through  his  instrumentality  had  the  consolida- 
tion not  occurred,  also  for  another  amount  al- 
leged to  be  the  market  value  of  the  plaintiff's 
business.  The  prayers  were  for  an  accounting 
and  a  judgment  for  the  respective  amounts  of 
damages  alleged.  The  defendant  filed  a  demar- 
rer  upon  general  grounds,  with  a  number  of 
elaborative  paragraphs.  The  court  sustained 
the  demurrer  to  so  much  of  the  petition  as- 
sought  to  recover  damages  for  injury  to  the 
plaintiff's  business,  and  overruled  the  demurrer 
upon  all  other  grounds.  The  defendant  except- 
ed, and  the  plaintiff  filed  a  cross-bill  of  excep- 
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tioDS.  Held,  tliat  as  the  contract  of  agency 
contained  no  provision  for  its  duration  for  a 
fixed  term,  but  expresdy  provided  that  it  might 
be  terminated  by  either  party  at  will,  the  fact 
that  the  Citizens'  National  Life  Insurance  Com- 
pany entered  into  a  consolidation  with  the  Inter- 
Southern  Life  Insurance  Company  did  not  con- 
stitute a  breach  of  the  contract  of  agency  for 
which  Wilkinson  could  recover  damages. 

Error  from  Superior  Court,  Taltaa  County ; 
Geo.  Ij.  Bdl,  Judge. 

Action  by  F.  L.  Wilkinson  against  the  In- 
ter.iSouthern  Lite  Insurance  Company.  De- 
fendant's demurrer  was  sustained  In  part, 
and  defendant  brings  error,  while  plaintiff 
assigns  cross-errors.  iReversed  on  main  bill 
of  exceptions,  and  affirmed  on  cross-bill. 

Tye,  Peeples  &  Tye,  of  Atlanta,  for  plaintiff 
in  error.  Little,  Powell,  Smith  &  Gk>ldsteln, 
of  Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  Judgm^it  reversed  oa 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bUL   All  the  Justices  concur. 


(147  Qiu  ssn 

GOOLSBT  T,  STATE.     (No.  57&) 
(Supreme  Court  of  Georgia.    Aug.  31,  1917.) 

(Svllaiut  by  the  Court.) 

1.  BoiciciDE  €=9271  —  TkSTOionT  —  Mar- 

SLAUOHTEB. 

Where  on  the  trial  of  one  Indicted  for  mur- 
der the  state's  only  eyewitness  to  the  homicide 
detailed  a  statement  made  by  the  deceased  to 
the  defendant's  father  (Granderson  Goolsby)  and 
to  the  defendant  (Ulysses  Goolsby),  immediately 
preceding  the  Icilling,  to  the  effect  that  during 
the  previons  day  he  (the  deceased)  had  beaten 
the  defendant,  this  was  sufficient  to  show  a  pre- 
vious assault  upon  the  defendant  by  the  de- 
ceased, and  it  was  a  question  for  the  jury  to 
decide  whether  the  "interval  between  the  as- 
sault or  provocation  given  and  the  homiciae" 
was  sufficient  for  the  voice  of  reason  and  hu- 
manity to  be  heard.  Penal  Code,  §  65.  Conse- 
'  qaently  the  court  erred  in  failing  to  charge  the 
law  of  voluntary  manslaughter,  as  complained  of 
in  grounds  1  and  2  of  the  amended  motion  for  a 
new  trial. 

2.  HomciSE  9=>285— Chabob— -Pbopbiktt. 

Aa  against  the  plaintiff  in  error,  the  follow- 
ing charge  of  the  court  was  not  error  on  the 
ground  that  it  is  an  incorrect  statement  of  the 
law;  nor  is  it  open  to  the  criticism  that,  if  the 
father  of  the  defendant  shot  the  deceased  ma- 
liciously and  unlawfully,  this  defendant  would 
Dot  be  guilty  of  murder  unless  he  was  actini; 
maliciously  and  unlawfully,  etc.,  namely :  "The 
court  charges  yau,  gentlemen  of  the  jury,  if  you 
believe  froni  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  on  the  day  of  the  al- 
leged homicide  this  defendant,  Ulysses  Goolsby, 
is  company  with  his  father  and  with  Mike  Gools- 
by, went  to  the  home  of  H.  J.  Vlllipigue,  if 
you  believe  that  this  defendant  and  his  brother 
went  in  company  with  Granderson  Goolsby  to 
the  home  of  H.  J.  Vlllipigue  for  the  purpose 
of  offering  him  violence  or  taking  his  life,  if 
you  believe  that  after  reaching  the  home  or 
house  of  H.  J.  Vlllipigue  that  H.  J.  Vlllipigue 
was  called  out  of  his  house  or  home,  and  if 
you  believe  that  he  was  then  and  there  shot  by 
the  defendant,  Ulysses  Goolsby,  or  Granderson 
Goolsby,  if  yon  believe  that,  and  that  it  was 
done  in  a  spirit  of  malice  and  revenge,  and  done 


unlawfully,  after  deliberation  and  meditation, 
then  the  offense  of  murder  would  be  made  out, 
and  you  would  be  warranted  In  convicting  the 
defendant,  Ulysses  Goolsby,  of  the  offense  of 
murder." 

3.  Criminal  Law  iS=>1170%(5)  —  Appeai>- 
HABurxss  Ebbos. 
The  fifth  ground  of  the  amended  motion  for  a 
new  trial  complains  of  the  exclusion  of  certain 
testimony  sought  to  be  elicited  on  cross-exami- 
nation, to  which  the  defendant's  attorney  stated 
to  the  court  the  witness  would  testify  had 
he  been  permitted  to  do  so.  The  testimony 
sought  to  be  elicited  was  not  materially  differ- 
ent from  that  delivered  by  the  witness  on  his 
direct  examination  in  response  to  questions  pro- 
pounded by  the  solicitor  general.  The  exdu- 
sion  of  the  evidence  furnishes  no  grounds  for  a 
reversal. 

Gilbert,  J.,  dissenting  in  part 

Error  from  Superior  Court,  Early  Cotin- 
ty ;    W.  O.  WorrlU,  Judge. 

Ulysses  Goolsby  was  convicted  of  homi- 
cide,  and  he  brings  error.    Beversed. 

Munday  &  Cornwell  and  Hlnes  &  Jor- 
dan, all  of  Atlanta,  for  plalntitr  In  error. 
B.  T.  Castellow,  Sol.  Gen.,  of  Cuthbert,  R. 
R.  Arnold,  of  Atlanta,  Clifford  Walker,  Atty. 
Gen.,  and  M.  G.  Bennet,  of  Atlanta,  for  tho 
State. 

HILL,  J.    Judgment  reversed. 

EVANS,  P.  J.,  concurs  In  the  Judgment. 
GILBERT,  J.,  dissents  from  the  ruling  In 
the  first  headnote.  The  other  Justices  con- 
cur. 

(14T   Qa.    233) 
TYSON  T.  McINTOSH  COUNTY.    (No.  665.) 

(Supreme  Court  of  Georgia.    Aug.  31, 1917.) 

(BytMui  Iv  the  Court.) 

1.  CoTJNTiEB  <s=>183(4)  —  Bond  Election  — 
Place  of  Heabing— Wbono  Countt. 

Whero  an  election  was  held  to  determine 
whether  bonds  should  be  issued  by  a  county  for 
certain  specified  purposes,  and  after  due  no- 
tice the  election  was  regularly  and  properly 
held,  resulting  in  favor  of  the  issuance  of  the 
bonds  for  the  specified  amount,  and  where  the 
judge  of  the  superior  court  of  the  county  in 
which  the  bonds  were  to  he  issued,  upon  a  peti- 
tion filed  by  the  solicitor  general  of  the  circuit, 
as  provided  in  Civil  Code,  {  456.  relating  to  the 
filing  of  a  petition  for  the  validation  of  bonds, 
fixed  the  place  of  hearing  at  a_  point  in  another 
county,  giving  notice  of  the  time  and  place  of 
the  heann^,  the  court  was  without  jurisdiction 
to  pass  a  judgment  validating  the  bonds,  and  a 
judgment  validating  them  '^as  a  mere  nullity; 
the  lack  of  jurisdiction  not  having  been  waived, 
even  if  that  could  be  done. 

2.  Pbopbiety  of  Judgment— County  Bonds. 

The  other  questions  raised  in  this  case  as  to 
the  judgment  of  validation  are  controlled,  ad- 
versely to  the  plaintiff  in  error,  by  the  rulings 
in  the  case  of  Farmer  v.  Thomson,  133  Ga.  94, 
65  S.  E.  180. 

3.  Counties  <S=>183(4)— Bonds— Sale. 

But  the  court  did  not  err  in  refusing  to  en- 
join the  issuance  and  sale  of  the  bonds;  for, 
although  the  proceedings  to  validate  the  bonds 
referred  to  above  were  void,  as  ruled  .in  the 
cii'Ht  hvadnote,  the  sale  of  the  bonds  issued  in 
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canformity  with  Civil  Code,  H  44&-444,  will  not 
be  enjoined  merely  because  the  judgment  of 
validation  was  void.  Dorrence  v.  Statesboro, 
93  S.  K  S& 

Error  from  Superior  Court,  Mcintosh  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  by  Cbarles  M.  Tyson  against  Mc- 
intosh County.  There  was  a  Judgment  for 
defendant,  and  plalntlfT  brings  error.  Af- 
firmed. 

Charles  M.  Tyson,  a  dtlzen  and  taxpayer 
of  Mcintosh  county,  6a.,  brought  his  peti- 
tion against  the  county  to  enjoin  the  issu- 
ance and  sale  of  certain  bonds,  alleging  that 
the  board  of  county  commissioners,  being  the 
officers  charged  with  levying' the  taxes,  con- 
tracting debts,  etc.,  had,  after  due  notice, 
etc.,  caused  an  election  to  be  held  to  deter- 
mine whether  bonds  In  a  stated  amount,  for 
the  purpose  of  funding  the  county's  float- 
ing debt  and  for  raising  funds  for  maUng 
certain  public  improvements,  should  be  Is- 
sued.. Q^ere  was  no  attack  upon  the  regu- 
larity of  the  election.  ProceedLngs,  admit- 
tedly in  all  respects  regular  and  legal,  were 
instituted  to  validate  the  bonds,  and  on  a 
stated  date  the  judge  of  the  superior  court 
of  the  circuit  in  which  Mcintosh  county  Is 
located  passed  an  order  requiring  the  county 
of  Mcintosh,  by  its  proper  officers,  to  show 
cause  before  him  at  chambers  at  Claxton,  In 
Evans  county,  on  a  day  named,  why  the 
prayer  of  the  petition  to  validate  the  bonds 
should  not  be  granted,  and  further  ordered 
that  the  clerk  of  the  court  publish  in  a  news- 
paper, at  least  twice  before  the  hearing,  a 
notice  to  the  public  that  on  the  day  named 
for  the  hearing  the  application  would  be 
beard.  Due  and  legal  service  was  made  up- 
on the  county  of  Mcintosh  by  service  upon 
its  proper  officers;  and  the  clerk  of  the  court, 
In  conformity  with  said  order,  duly  publish- 
ed in  a  newspaper  in  Mcintosh  county  the 
required  notice  to  the  public  of  the  hear- 
ing. The  county  made  answer,  was  repre- 
sented by  its  attorney  at  the  hearing,  and 
united  in  asking  that  the  prayers  of  the 
petition  be  granted ;  and  the  court  rendered 
judgment  validating  the  bonds  at  chambers 
at  Claxton,  Evans  county.  Upon  hearing  the 
petition  for  injunction,  the  court  denied  it. 
The  point  is  raised  that  the  notice  given  In 
Mcintosh  county  was  not  sufficient,  as  it 
should  have  been  issued  by  the  clerk  of  the 
court  of  Evans  county;  also  that  the  judge 
was  without  jurisdiction  to  hear  the  appli- 
cation at  a  point  outside  of  Mcintosh  coun- 
ty; and,  third,  that  if,  under  the  terms  of 
the  statute  embodied  in  Civil  Code,  i  466, 
which  relates  to  such  hearings,  the  filing  of 
the  petition,  notice  of  the  same,  etc.,  au- 
thority Is  given  to  hear  the  petition  and  to 
pass  the  order  validating  the  bonds  in  an- 
other county  than  that  In  which  the  bonds 
are  to  be  issued,  the  statute  making  such 
provision  is  unconstitutional. 


Cfaas.  M.  Tyson,  of  Darlen,  for  plalDtiff 
in  error.  Stephen  Tighe,  of  Darien,  for  de- 
fendant in  error. 

BECK,  7.  Judgment  affirmed.  All  the 
Justices  concur. 

(147   Qa.  243) 
I/BSTEB  et  ai  y.  WRIGHT,  Ins.  Oom'r,  et  iL 

(No.  672.) 
(Supreme  Court  of  Georgia.     Aug.  SI,  1917.) 

(8vllahu»  hv  the  Court.) 

1.  Appeai.  and  Ebbob  4s»70(^)— Dbcisioks 
Reviewable. 

The  decree  which  the  plaintiffs  in  error  seek 
to  have  reviewed  in  this  case  is  in  Its  main  fea- 
tures, an  interlocutwy,  administrative  order  in 
an  equitable  action,  and  is  not  of  such  a  char- 
acter that  direct  exceptions  to  it  will  lie  under 
the  provisions  of  Civil  Code  1910,  %  6138. 

2.  Insurance  «=»44— Contbol  —  Insubanot 
ComassioNEB — Reinsdbanoe. 

It  is  competent  for  tiie  superior  court,  npon 
application  of  the  insurance  commissioner, 
where  the  latter  has  taken  charge  of  the  assets 
and  is  conducting  the  business  of  an  insurance 
company  under  the  provisions  of  an  act  of  the 
Legislature  approved  August  19,  1912,  entitled 
as  an  act  to  provide  for  the  establishment  of  a 
department  of  insurance,  etc  (Georgia  Laws 
1912,  pp.  119-143),  to  direct  upon  appropriate 
petition,  the  eiecution  of  a  contract  of  reinsur- 
ance in  another  ccHnpany  and  a  contract  for  the 
protection  of  the  assets  of  the  company.  Ap- 
plying this  ruling  to  the  case  in  hand,  the  de- 
murrers to  the  petition  for  direction  were  prop- 
erly overruled. 

Error  from  Superior  (5ourt,  Fulton  Coun- 
ty; W.  D.  ElUs,  Judge. 

Petition  by  W.  A.  Wright,  insurance  com- 
missioner, and  others  against  Sylvester  Les- 
ter and  others,  for  direction.  There  was  a 
decree  for  i)etltioners,  and  defendants  bring 
error.    Affirmed. 

See,  also,  146  Ga.  15,  88  S.  B.  403. 

Dorsey,  Brewster,  Howell  ft  Heyman,  C 
T.  &  L.  C.  Hopkins,  and  W.  Carroll  Latimer, 
all  of  Atlanta,  for  plaintiffs  in  error.  D.  W. 
Blair,  of  Marietta,  Green,  Tllson  ft  McEin- 
ney,  McCallum  ft  Sims,  Colquitt  ft  Conyers, 
WuL  A.  Wlmblsh,  Austin  &  Smith,  W.  D.  El- 
USh  Jr.,  Bobt.  C.  ft  FhUlp  H.  Alston,  Hines 
&  Jordan,  Burton  Smith,  F.  A.  Hooper,  L.  Z. 
Rosser,  little,  Powell,  Smith  ft  Goldstein, 
and  Jones  &'  Chambers,  all  of  Atlanta,  and 
White  ft  Lovett,  of  Sylvania,  for  defendants 
In  error. 

BECK,  J.  On  October  23,  1916,  W.  A 
Wright,  as  insurance  commissioner  Ot  the 
state  of  Georgia,  showing  that  as  such  he 
was  in  charge  of  the  assets  of  the  Elmpire 
life  Insurance  Company  (hereinafter  called 
the  Empire  Company),  brought  his  petition 
for  direction.  He  alleged  that  the  adminis- 
tration by  him  was  proceeding  under  the  act 
of  the  Legislature  approved  August  19,  1912, 
as  amended  in  1914  (Laws  1914,  p.  13S), 
known  as  the  insurance  act.  The  parties  de- 
fendant to  the  petition  were  the  Empire  Life 
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Insurance  Company  and  certain  named  policy 
holders,  who  were  taken  from  the  holders  of 
the  several  classes  of  policies  Issued  by  the 
defendant  company,  and,  in  the  opinion  of 
the  i>etitioner,  were  representative  of  all  the 
policy  holders  of  the  company.  The  petition 
set  forth  In  general  terms  certain  valuable 
assets  of  the  company,  consisting  of  real  es- 
tate and  bnlldlngs  thereon,  and  showed  that 
they  were  heavily  incumbered  for  the  Im- 
provements put  upon  them,  and  that  the  lien- 
holders  were  seeking  to  enforce  their  liens; 
also,  certain  litigation  which  had  been  befpn 
against  the  company,  and  the  fact  that  since 
the  beginning  of  the  litigation  the  outstand- 
ing insurance  had  decreased  approximately  SO 
per  cent  It  was  alleged  that  much  of  the 
business  which  had  lapsed  within  12  months 
prior  to  the  filing  of  the  lltigatimi  could  be  re- 
Instated  ;  that .  the  assets  of  the  insurance 
company  had  so  dwindled  in  value,  from  the 
various  causes  which  have  affected  aald  com- 
pany, that  in  so  far  as  they  can  be  accepted 
as  admitted  assets  to  be  carried  by  the  com- 
pany for  the  protection  of  policy  holders, 
they  will  not  equal  the  reserve  value  of  its 
policies,  tbongb  it — 

"has  a  good  many  assets  which  are  of  the  kind 
which  cannot  be  called  'admitted  assets,'  mean- 
ing thereby  such  assets  as  the  laws  of  the  sev- 
eral states  permit  to  be  carried  as  investments 
by  insurance  companies  for  the  reserve'  carrisd 
upon  policies  of  life  insurance." 

Under  the  conditions  surrounding  the  com- 
pany the  insurance  commissioner  had  deter- 
mined that  it  was  wise  and  proper  for  the 
business  of  the  company  to  be  reinsured ;  he 
had  made  dUlgent  ettoet  to  secure  necessary 
funds  to  complete  certain  specified  Improve- 
ments upon  certain  real  estate  belonging  to 
the  company;  and  he  had  been  able  to  pro- 
cure a  contract  for  the  refinancing  of  a  cer- 
tain building  upon  which  there  were  liens 
for  a  large  amount,  but  the  contract  was  con- 
nected with  a  reinsurance  contract.  To  the 
petition  were  attached  as  exhibits  what  were 
called  a  "reinsurance  contract,"  and  a  "finan- 
cial contract"  relating  to  the  completion  of 
the  building  referred  to,  and  to  the  meeting 
and  discharge  of  the  Hens  thereon  and  the 
creation  of  other  liens.  The  petition  also 
dealt  with  the  problem  of  meeting  payments 
due  upon  existing  Indebtedness  upon  a  cer- 
tain other  building,  which  amounted  to  some 
1200,000.  In  January,  1916,  an  amendment 
was  offered  by  the  Insurance  commissioner, 
setting  forth  that  the  plan  of  reinsurance 
proposed  in  the  original  petition  was  opiwsed 
by  certain  threatened  objections;  and  that 
the  insurance  commissioner  of  the  state  of 
Missouri,  who  had  Jurisdiction  over  the  pro- 
posed reinsuring  company,  had  stated  that 
because  of  the  litigation  pending  over  the 
Empire  Company  he  thought  It  unwise  to 
permit  tlie  reinsuring  company  to  proceed 
with  the  contract,  and  that  consequently 
there  was  no  longer  need  of  considering  this 
contract,  and  It  was  necessary  to  discontinue 


the  beating  upon  the  aforementioned  petition 
for  direction.  It  was  alleged  that  petitioner 
had  succeeded  in  procuring  further  contracts 
from  the  International  Life  Insurance  Com- 
pany of  the  state  of  Missouri,  and  it  had  also 
procured  a  contract  with  the  last-mentioned 
company  for  certain  loans ;  copies  of  the  con- 
tracts being  attached  as  exhibits.  Represen- 
tatives of  the  different  classes  of  policy  hold- 
ers in  the  Empire  Company  were  named  as 
defendants  In  this  amendment  Petitioner 
prayed,  as  in  the  original  petition,  for  direc- 
tion; and  that  the  company  be  given  such 
power  and  authority  as  might  be  necessary 
to  i>erform  every  act  proper  to  be  done  to  en- 
able It  to  enter  into  the  proposed  contract  of 
reinsurance  and  to  carry  out  the  terms  there- 
of, and  that  the  petitioner  and  the  Empire 
Company  be  authorized  to  do  all  things  nec- 
essary to  be  done  to  autl^orize  the  execution 
of  such  loan  contracts  as  might  be  accepted, 
especially  the  loan  upon  the  building  referred 
to  as  the  Atlanta  building.  Direction  was 
prayed  as  to  the  making  of  the  loan  upon  cer- 
tain Augusta  property  specified ;  also  prayed 
as  to  the  bond  which  was  on  deposit  with  the 
treasurer  of  the  state  of  Georgia ;  and  as  to. 
the  use  of  certain  surplus  money  which  peti- 
tioner dedred  to  use  in  application  upon  the 
policy  liabilities  of  the  Empire  Company.  The 
defendant  policy  holders  filed  their  respective 
answers  to  the  petition.  One  of  the  defend- 
ants filed  an  answer  and  a  cross-petition,  set- 
ting forth  a  certain  proposed  plan  for  the 
reinsurance,  operation,  and  administration  of 
the  live  outstanding  Insurance  policies  of  the 
defendant  company.  This  case  was  consoli- 
dated with  the  case  of  Brown  et  al.  v.  Em- 
pire life  Insurance  CiHupany,  which  was  a 
case  of  injunction,  receiver,  etc.  Upon  the 
hearing  of  the  petition  for  direction  evidence 
was  submitted  upon  the  Issues  made  by  the 
petition  and  the  answers ;  and  at  the  conclu- 
sion of  the  hearing  the  court  rendered  a  de- 
cree, authorizing  the  execution,  after  certain 
specified  changes  therein,  of  the  proposed 
contracts  of  reinsurance  and  the  loan  pro- 
posed by  the  petitioner  in  the  amendment  to 
the  original  petition.  To  the  granting  of  the 
decree  referred  to  the  defendant  policy  hold- 
ers excepted.  They  urged  also  general  and 
special  demurrers  to  the  petition  for  direc- 
tion, and  excepted  to  the  overruling  of  the 
demurrers. 

[1  ]  The  substance  of  the  decree  entered  In 
this  case  is  stated  in  Lester  v.  Wright,  146 
Ga.  15,  88  S.  E.  403.  This  decree  was  dated 
February  4,  1916,  and  on  the  same  day  the 
court  passed  an  order  that  counsel  have  un- 
til the  1st  day  of  March,  1916,  to  prepare  and 
present  a  bill  of  exceptions.  A  bill  of  excep- 
tions was  presented,  the  signing  of  which 
was  deferred  until  March  15th{  on  which 
day  it  was  filed,  accompanied  by  pauper  affi- 
davits of  the  plaintiffs  in  error,  under  the 
Civil  Code,  §  6165.  On  the  same  day  the 
presiding  Judge  entered  an  order  declining  to 
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grant  a  supersedeas  as  a  matter  of  discre- 
tion, and  holding  that  no  supersedeas  result- 
ed as  a  matter  ot  law.  The  plaintiffs  in  er- 
ror then  applied  to  the  Supreme  Court  for 
a  writ  of  prohibition  and  for  such  other 
writs  and  orders  as  might  be  appropriate  to 
prevent  the  carrying  into  effect  of  the  decree 
during  the  pendency  of  the  writ  of  error.  A 
rule  nisi  was  issued  by  this  court,  returnable 
on  March  20th,  and  directed  to  the  Insurance 
commissioner,  the  International  Life  Insur- 
ance Company,  and  the  Judge  of  the  superior 
court,  each  of  whom  answered.  That  rule 
was  discharged  on  March  23d,  this  court 
having  on  that  date  passed  upon  the  applica- 
tion for  a  writ  of  prohibition.  In  so  doing 
the  court  held  that: 

"The  decree  involved  in  this  case  is  not  of 
such  a  character  as  to  authorize  exception  to  it 
as  a  final  decree,  with  the  right  in  the  plain- 
tiffs in  error  to  have  a  supersedeas  by  paying 
the  costs  and  giving  bond  under  Civil  Code  1910, 
S  6165,  par.  1,  or  filing  an  affidavit  in  forma 
pauperis  under  the  third  division  of  that  sec- 
tion in  lieu  of  paying  the  costs  and  giving  l)ond. 
In  its  main  features  it  is  an  interlocutory,  ad- 
ministrative order  in  an  equitable  action.  If 
there  is  any  feature  of  it,  such  as  overruling  de- 
murrers to  the  petition  and  amended  petition, 
from  which  direct  exception  may  lie  under  Civil 
Code  1910,  i  6138,  yet  under  such  exception  no 
right  to  a  supersedeas  arises  so  as  to  stay  fur- 
ther progress  in  the  case  in  the  superior  court 
pending  the  hearing  and  decision  of  the  case  in 
this  court." 

[2]  Under  the  ruling  embodied  In  the  ex- 
tract from  the  decision  Just  referred  to,  the 
exceptions  to  the  decree  cannot  be  considered 
and  determined.  The  assignments  of  error. 
as  made  in  a  direct  bill  of  exceptions  are 
not  properly  before  this  court  for  considera- 
tion, Inasmuch  as  direct  exceptions  do  not 
lie  to  the  grant  of  an  Interlocutory,  admin- 
istrative order  in  an  equitable  action.  Such, 
in  effect,  is  the  ruling  already  made  In  this 
case;  and  counsel  for  defendants  in  error 
Insist  that  that  disposes  of  all  the  questions 
in  the  case.  But  we  are  of  the  opinion  that 
the  ruling  upon  the  demurrers  is  properly 
here  for  decision;  and  the  right  decision  of 
this  question  rests,  in  view  of  all  the  allega- 
tions in  the  petition,  upon  the  determination 
of  the  question  whether  or  not,  in  a  pro- 
ceeding brought  under  the  circumstances  set 
forth  in  the  petition,  the  court  could  author- 
ize the  execution  of  a  contract  of  reinsur- 
ance in  another  company  and  the  protection 
of  the  assets  of  the  defendant  company.  In 
section  2442  (a)  of  Park's  Ann.  Code,  which 
is  a  transcript  of  a  part  of  section  29  of  the 
act  of  1912  (Georgia  Laws  1912,  pp.  119-143), 
which  was  an  act  to  establish  a  department 
of  Insurance,  etc.,  it  Is  provided: 

"Whenever  any  domestic  life  insurance  com- 
pany (a)  is  insolvent,  •  •  •  or  (e)  is  found, 
after  an  examination,  to  be  in  sucli  condition 
that  its  further  transaction  of  business  will  be 
hazardous  to'  its  policy  holders,  or  to  its  credi- 
tors, or  to  the  public,  •  •  •  the  commis- 
sioner may  »  »  •  apply  to  the  circuit  court 
or  any  judge  •  •  •  in  the  judicial  district  in 
which  the  principal  office  of  •  •  *  such 
company  is  located,  for  an  order  directing  such 


company  to  show  cause  why  the  commissioner 
should  not  take  possession  of  its  property  and 
conduct  its  bnsiness,  and  for  such  other  relief 
as  the  nature  of  the  case,  the  interest  of  its  pol- 
icy holders,  creditors,  stockholders,  or  the  public 
may  require."  ' 

-And  the  next  section,  2442  (b),  taken  from 
the  act  referred  to  above,  provides  for  the 
trying  and  determining  of  the  Issnes  on  the 
return  of  the  order  to  show  cause,  and  the 
granting  of  the  application  and  directing  the 
commissioner  to  take  possession  of  property, 
conduct  the  business  of  the  company,  and 
retain  the  possession,  and  for  the  continua- 
tion of  the  conduct  of  such  business — 
"until,  on  the  application  of  •  •  •  the  com- 
missioner, the  Attorney  General  representing 
him,  or  such  company,  it  shall,  after  a  like 
hearing,  appear  to  the  court  that  the  ground 
for  such  order  directing  the  commissioner  to 
talce  possession  has  been  removed,  and  that  the 
company  can  properly  resume  possession  of  its 
property  and  the  conduct  of  its  business." 

And  in  section  2442  (c)  taken  from  the 
same  act  of  the  Legislature,  It  Is  provided 
that: 

"If  on  like  application  an  order  to  show  canse 
and  after  like  hearing  the  court  shall  order  the 
liquidation  of  the  business  of  such  company, 
such  liquidation  shall  be  made  by  and  under  the 
direction  of  the  commissioner,  who  may  deal 
with  the  property  and  business  of  such  company 
in  his  own  name  as  commissioner  or  in  the 
name  of  the  company  as  the  court  may  direct, 
and  the  commissioner  shall  be  vested  by  opera- 
tion of  law  with  title  to  all  the  proi)erty,  con- 
tracts, and  rights  of  action  of  such  /bompany,  as 
of  the  date  of  the  order  so  directing  him  to 
liquidate." 

The  commissioner  was,  under  the  provi- 
sions of  the  act  of  1912,  in  possession  of  the 
property  of  the  defendant  ccHupany  and  con- 
ducting Its  business;  and  in  his  opinion  it 
was  necessary,  to  protect  the  policy  holders 
and  the  assets  of  the  company,  to  reinsure 
the  risks  then  in  force,  and  to  protect,  in  the 
manner  set  forth  In  the  petition,  the  assets 
of  the  insurance  company.  We  are  of  the 
opinion  that  it  was  within  the  power  and 
authority  of  the  court  to  whom  the  applica- 
tion was  made  to  authorize  or  direct  such 
reinsurance  and  the  execution  of  the  finan- 
cial contract  for  the  protection  of  the  assets 
of  the  company.  Considering  the  connection 
in  which  It  is  used  in  the  section  of  the  act 
last  quoted,  we  are  of  the  opinion  that  the 
term  "Uquidation,"  where  it  is  stated  that 
"the  court  shall  order  the  Iiquidati(«  of  the 
business  of  such  company,"  etc.,  Is  broad 
enough  in  its  meaning  to  authorize  a  proper 
contract  of  reinsurance  in  another  company. 
It  certainly  must  have  been  in  contemplation 
of  the  lawmakers  that  when  an  Insurance 
company,  on  account  of  loss,  or  the  Improper 
conduct  of  its  business,  or  litigation  over  Its 
affaii-s,  fell  into  such  a  condition  that  it  was 
necessary,  under  the  provisions  of  the  act  of 
19X2,  for  the  insurance  commissioner  to  take 
charge  of  its  business  and  assets  and  to  con- 
duct its  business,  a  time  might  arrive  when 
neither  could  the  commissioner  longer  con- 
i  duct  the  business  to  the  best  Interest  of  the 
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policy  holders,  nor  coald  the  company  "prop- 
erly resume  possession  of  Its  property  and 
the  condact  of  Its  business."  Under  such  cir- 
cumstances reinsurance  might  be  the  only 
means  of  preventing  the  absolute  destruction 
and  waste  of  the  assets  of  the  company  and 
of  the  value  of  its  policies.  We  think,  there- 
fore, that  the  court  properly  refused  to  sus- 
tain the  demurrers  and  dismiss  this  peti- 
tion. The  petition  was  maintainable  for  the 
purpose  of  having  granted  to  petitioner  the 
relief  sought,  and  it  was  competent  for  the 
court  to  grant  the  relief.  Consequently  the 
court  did  not  err  in  overruling  the  general 
demurrers  to  the  petition;  and  we  do  not 
think  the  judgment  should  be  reversed  and 
the  case  sent  back  for  another  hearing  sim- 
ply because  of  imperfection  in  setting  forth 
certain  of  the  details  as  to  the  condition  of 
the  company  and  the  necessity  for  relief. 

Whether  or  not  the  contract  which  the 
court  authorized  the  commissioner  to  execute 
■vraa  the  best  that  could  be  devised,  or 
whether  it  was  authorized  under  the  evi- 
dence in  the  case,  we  do  not  undertake  to 
decide;  for,  as  we  have  held,  this  decree, 
being  in  the  nature  of  an  administrative 
order,  will  not  be  reviewed  under  direct  ez- 
ceptions  attacking  it. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


<U7    Qa.    235) 

GABNER  V.  LANKFORD.    (No.  566.) 

{Supreme  Gourt  of  Georgia.     Aug.  31,  1917.) 
(Synaim  by  the  Court.) 

1.    HtraBAKD    AND    WiFE    «=S>120(1) — SEPABATK 

Pbopibtt — Implied  Tbubts — Married  Wo- 
men. 
Under  the  law  existlDg  in  this  state  in  1859, 
where  a  married  woman  received  a  gift  of  money, 
Aod  the  donor  in  making  the  gift*  employed  lan- 
guage showing  an  intention  that  it  should  be  for 
Uie  separate  use  of  the  donee,  and  after  receiving 
the  money  the  wife  turned  it  over  to  her  hus- 
band, who  by  investment  in  other  property 
mingled  it  with  his  individual  estate,  the  proper- 
ty became  a  separate  estate  for  the  use  of  the 
wife,  with  legal  title  vested  in  the  husband  un- 
der an  implied  trust 

Z  LnnTATioN  OF  AcTions  «=>103(3)  —  Rttn- 
KINO  OF  Statute. 
Where  after  receiving  money  under  circum- 
stances as  indicated  in  the  preceding  note,  the 
husband,  notwithstanding  his  manner  of  invest- 
ment, recognized  the  fund  as  a  trust  for  his  wife 
M  long  as  she  lived,  and  after  her  death  for 
the  use  of  her  heirs  at  law  so  long  as  he  lived, 
the  statute  of  limitations  as  against  a  demand 
for  an  accounting  would  not  be  applicable.  But 
after  the  death  of  the  husband  and  administra- 
tion upon  his  estate,  there  would  be  a  change  iu 
respect  to  the  trust  estate,  and,  the  administra- 
tor upon  the  estate  of  the  husband,  having  un- 
dertaken to  administer  all  the  property  left  by 
bis  intestate,  the  statute  of  limitations  would  be- 
gin to  run  in  favor  of  the  administrator  at  the 
expiration  of  one  year  from  the  date  of  admin- 
istration, and  a  suit  for  an  accounting  com- 
menced against  the  administrator  more  than  ten 
years  thereafter  would  be  barred. 


Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  C.  H.  Brand,  Judge. 

Action  by  J.  W.  Gamer,  administrator, 
against  J.  B.  Lankford,  administrator.  There 
was  a  judgment  for  the  latter,  and  the  for- 
mer brings  error.   Affirmed. 

The  exception  Is  to  a  judgment  dismissing 
the  case  on  demurrer.  It  appears  from  the 
allegations  in  the  petltlen  that  George  Minor 
was  twice  married,  and  died  leaving  surviv- 
ing him  his  second  wife  and  two  sets  of  chil- 
dren, the  issue  of  his  respective  marriages. 
The  estate  left  by  him  was  duly  administer- 
ed, in  the  course  of  which  a  statutory  year's 
support  was  set  apart  to  the  widow,  and  cer- 
tain land  was  set  apart  to  the  widow  as  dow- 
er, and  such  property  as  remained  was  dis- 
tributed among  the  several  heirs  at  law.  One 
of  the  administrators  died,  and  the  other  sur- 
vived the  widow ;  but,  the  estate  having  been 
administered,  except  the  remainder  after  ter- 
mination of  the  dower  interest  set  apart  to 
the  widow,  there  was  nothing  for  the  surviv- 
ing administrator  to  do  until  after  tlie  death 
of  the  widow.  The  widow  remained  in  pos- 
session, and  resided  on  the  land  set  apart  as 
dower  until  she  died.  Immediately  thereaft- 
er, the  surviving  administrator  above  men- 
tioned sold  the  land,  thereby  converting  It 
into  money.  The  first  set  of  children  assert- 
ed against  the  estate  a  money  demand  for 
payment  out  of  the  fund,  on  account  of  cer- 
tain money  which  was  given  to  their  mother 
by  her  father  during  her  coverture,  and  was 
turned  over  by  her  to  her  husband,  George 
Minor,  the  Intestate.  The  second  set  of  <4>U- 
dren  objected  tp  the  allowance  of  the  de- 
mand, and  the  administrator  thereupon  de- 
clined to  make  payment  Suit  was  Instituted 
against  the  administrator  by  the  first  set  of 
children,  to  recover  the  amount.  Subse- 
quently the  petition  was  so  amended,  by  con- 
sent, as  to  strike  the  names  of  the  original 
plaintiffs,  and  substitute  for  them,  as  sole 
party  plaintiff,  the  administrator  upon  the 
estate  of  their  deceased  mother.  The  peti- 
tion was  several  times  amended,  and  in  addi- 
tion to  that  which  Is  stated  above,  the  fol- 
lowing was  alleged  in  substance:  The  plaln- 
tUTs  Intestate,  the  mother  of  the  first  set  of 
children,  was  Nancy  Veal  Minor.  In  1859 
her  father,  William  Veal,  gave  and  delivered 
to  her  the  sum  of  $600,  stating  at  the  time  of 
the  gift  that  "it  was  to  remain  her  property, 
and  not  to  become  the  property  of  her  hus- 
band, said  George  Minor,  by  possession  or 
otherwise."  Upon  receiving  the  money,  Nan- 
cy Veal  Minor  "in  turn  handed  the  same  to 
her  said  husband,  said  George  Minor."  Aft- 
er thus  acquiring  possession  of  the  money, 
George  Minor  "invested  the  said  money  in 
land  or  other  profitable  investment  or  invest- 
ments, and  •  •  •  said  money  went  into 
his  estate  *  *  *  as  a  trust  fund  of  the 
said  Nancy  Veal  Minor,    ♦    •    •    and  not 
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as  the  money  of  tbe  said  George  Minor, 
•  •  •  and  was  so  recognized  and  treated," 
George  Minor  recognized  the  money  as  a 
trust  fund  for  Nancy  Veal  Minor  so  long  as 
sbe  lived,  and  after  her  death  he  recognized 
It,  so  long  as  he  lived,  as  a  trust  fund  for  her 
heirs,  and  after  his  death  the  money  was 
recognized  as  a  trust  fund  by  the  adminis- 
trators ujjon  the  estate  of  George  Minor,  who 
declared  that  the  plaintiff's  demand  would 
have  been  paid  except  for  the  fact  that  there 
was  no  money  with  which  to  pay,  after  set- 
ting apart  the  year's  support  to  the  widow, 
and  paying  certain  money  to  the  second  set 
of  children  to  equal  the  amount  paid  to  the 
first  set ;  and  for  the  further  reason  that  the 
first  set  of  children,  being  assured  by  the  ad- 
ministrator that  he  would  continue  to  recog- 
nize the  trust,  did  not  wish  to  deprive  the 
widow  and  her  minor  children.  The  first 
wife  died  in  1863.  George  Minor  died  In 
1878;  and  the  second  wife  in  1912.  Suit  was 
Instituted  in  1915,  seeking  to  recover  the 
principal  sum  of  $600,  with  interest  thereon 
from  January  1, 1860.  The  demurrer  was  up- 
on the  grounds,  among  others,  that  no  cause 
of  action  was  set  forth,  and  that,  if  any 
cause  of  action  ever  existed,  it  appeared  from 
the  face  of  the  petition  to  be  barred  by  the 
statute  of  limitations. 

R.  N.  Holt,  of  Lawrenceville,  and  Gober  & 
Jackson,  of  Atlanta,  for  plaintiff  In  error.  I. 
U  Oakea  and  O.  A.  Nix,  both  of  Lawrence- 
ville, for  defendant  In  error. 

ATKINSON,  J.  [1]  1.  Prior  to  the  Mar- 
ried Woman's  Act  of  1866  (Acts  1866,  p.  146), 
property  given  to  the  wife  during  coverture, 
or  acquired  by  her,  would  ordinarily  vest  in 
the  husband.  De  Vaughn  v.  McLeroy,  82  Ga. 
687,  10  S.  B.  211 ;  Hudglns  v.  Chupp,  103  Ga. 
484,  30  iS.  £>.  301 ;  Arnold  v.  Llmeburger,  122 
Ga.  72,  49  S.  B.  812.  But  any  words  in  the 
gift  or  bequest  indicating  a  wish  for  the  per- 
sonal enjoyment  by  the  wife,  such  as  a  gift 
to  the  wife  by  name,  would  create  a  separate 
estate  therein  for  her.  Code  1863,  %  1702; 
WTiltten  V.  Jenkins,  34  Ga.  298;  Fears  v. 
Brooks,  12  Oa.  195 ;  McQueen  v.  Fletcher,  77 
Ga.  444 :  Barber  v.  Barber,  125  Ga.  226,  53  S. 
m  1017 ;  Endsley  v.  Taylor,  143  Ga.  607,  85 
S.  E.  852.  If  no  trustee  were  appointed,  the 
law  as  pronounced  in  the  authorities  (dted, 
while  vesting  the  legal  title  In  the  husband, 
would  imply  a  trust  In  favor  of  the  wife  and 
treat  the  husband  as  trustee  for  her.  It  was 
alleged  that  the  gift  in  question  was  made 
in  1869,  which  was  a  date  preceding  the 
adoption  of  the  Code  of  1863  and  subsequent 
to  the  rendition  of  several  of  the  decisions 
dted  above,  and  it  was  alleged  that  the  do- 
nor, in  making  the  gift  to  his  daughter,  stated 
that  the  money  "was  to  remain  her  property, 
and  not  to  become  the  property  of  her  hus- 
band, said  George  Minor,  by  possession  or 
otherwise,"  and  that  upon  receiving  the  mon- 
ey the  dontie  "in  turn  handed  the  same  to 


her  said .  husband,"  who  by  Investment  min- 
gled It  with  his  own  property.  Under  appli- 
cation of  the  principles  stated  above,  this  suf- 
ficiently alleges  the  creation  of  a  separate  es- 
tate for  the  wife,  with  legal  title  vested  in 
her  husband,  holding  as  trustee  under  an  im- 
plied trust 

[2]  2.  The  action  was  instituted  in  1915, 
against  an  administrator  appointed  la  1878, 
seeking  an  accounting  for  certain  money 
which  the  administrator's  intestate  had  re- 
ceived under  an  implied  trust  in  1859,  and 
mingled  with  his  personal  estate.  There  was 
no  efCort  to  trace  the  fund  into  any  particu- 
lar property.  The  question  of  bar  by  the 
statute  of  limitations  being  properly  raised 
by  demurrer,  it  becomes  material  to  consider 
whether  the  statute  of  limitations  was  ap- 
plicable, and,  if  ever,  when  did  it  begin  to 
apply.    It  is  declared  in  CivU  Code,  8  3782: 

"Sabsistlng  trusts,  cognizable  only  in  a  court 
of  equity,  are  not  withm  the  ordinary  statutes 
of  limitation;  but  in  all  cases  equity  will  con- 
sider the  lapse  of  time  in  decreeing  an  account, 
and  where,  from  it  and  other  drcumstancea,  it 
would  be  inequitable,  any  relief  will  be  refused." 

The  principle  thus  expressed  has  been  fre- 
quently applied.  Teasley  v.  Bradley,  110  Ga. 
497,  85  S.  B.  782,  78  Am.  St  Rep.  113,  was 
an  action  for  an  accounting,  based  on  a 
transaction  in  which  the  plaintiff  intrusted 
the  defendant  with  the  absolute  control  and 
management  of  certain  money,  upon  his  state- 
ment that  be  would  take  the  money  and 
loan  It  at  a  good  rate  of  interest  and  render 
a  lust  and  true  account  when  called  upon. 
It  was  contended,  among  other  things,  that 
the  action  was  barred  by  the  statute  of  lim- 
itations. On  this  subject  the  court  announced 
the  following  rule: 

"The  statute  of  limitations  does  not  begin,  to 
run  in  favor  of  one  occupying  towards  another 
the  position  of  a  coutinning  and  confidential 
agent  for  the  purpose  of  collecting,  investing, 
and  taking  care  of  funds  of  the  latter,  his  duties 
as  to  the  same  being,  in  substance,  those  of  a 
steward  or  factor,  and  running  on  from  year  to 
year,  until  such  agent  has  rendered  an  account, 
accompanied  by  an  offer  to  settle,  or  there  has 
been  by  the  principal  a  demand  for  a  settlement 
and  a  refusal  to  pay  b;^  the  agent,  or  there  has 
been  an  express  repudiation  of  tne  agency,  or 
until  there  has  been  such  a  change  in  the  rela- 
tions of  the  parties  as  would  warrant  the  infer- 
ence that  the  confidential  agency  had  in  fact 
ceased.  In  the  latter  event  the  law  would  pre- 
sume a  demand  after  the  lapse  of  a  reasonable 
time,  and  from  such  time  the  statute  would  be- 
gin to  run." 

The  same  principle  was  applied  In  Backw 
V.  Maddox,  114  Ga.  899,  41  S.  E.  68,  an  ac- 
tion for  an  accounting,  based  on  a  transac- 
tion between  a  married  woman  and  her  bus- 
band,  whereby  the  former  delivered  to  the 
latter  certain  money  to  be  managed  for  h^r 
benefit.  In  dealing  with  the  question  of  the 
applicability  of  the  statute  of  limitations,  it 
was  held: 

"Where  a  wife  places  a  fund  in  the  hands  of 
her  husband,  under  an  agreement  that  he  is  to 
use  and  improve  same  for  her  benefit,  with  no 
time  fixed  for  an  accounting  and  settlement  be- 
tween them,  the  statute  of  limitations  does  not 


Digitized  by 


Google 


6a.) 


HKNDRT  V.  STATE 


413 


begin  to  rnn  against  her  and  in  his  favor  until 
after  a  demand  for  a  settlement  and  a  refusal 
b;  him  to  pay." 

In  both  of  these  cases  there  was  an  ex- 
press agreement  as  to  the  fiduciary  relation, 
In  advance.  The  later  case  of  Barber  v.  Bar- 
ber, 126  Oa.  226,  53  S.  E.  1017,  however,  was 
another  case  for  an  accounting.  In  which 
there  was  no  express  agreement  as  to  a 
fiduciary  relation,  but  the  husband  merely  re- 
ceived the  property  of  his  wife  In  1863  under 
drcnmstances  which  would  Imply  a  trust 
in  favor  of  his  wife,  and  after  receiving  it 
mingled  some  of  the  personal  property  with 
his  Individual  estate,  and  later,  at  a  time 
subsequrait  to  the  passage  of  the  Married  Wo- 
man's Act  of  1866,  turned  badi  so  much  of 
the  property  to  his  wife  as  remained  In  Ms 
custody.  In  dealing  with  the  question  of  bar 
by  the  statute  of  limitations.  It  was  held: 

"As  long  as  the  husband  is  in  possession  of  the 
property,  using  it  for  the  wife's  benefit  and  rec- 
ognizing her  ownership,  no  lapse  of  time  will  bar 
the  wife  from  asserting  her  title  or  callinsr  the 
hosband  to  an  accoantang.  The  statute  of  hm- 
itations  does  not  run  against  the  right  of  the 
wife  to  call  for  an  accounting,  until  there  has 
been  an  account  rendered,  accompanied  by  an 
offer  to  settle,  a  refusal  upon  demand  to  settle, 
a  notice  of  advene  claim,  an  express  repudiation 
of  the  fiduciary  relation,  such  a  change  of  cir- 
cumstances of  the  parties  as  would  be  reason- 
ably calculated  to  put  the  wife  on  notice  that 
the  relation  was  no  longer  recognized,  or  some- 
thing to  indicate  to  a  reasonably  prudent  person 
that  the  relation  has  ceased.  A  surrender  by 
the  husband  of  a  portion  of  the  property  of  the 
wife  which  had  been  received  by  him,  being  all 
that  was  then  in  his  possession,  a  failure  to  ac- 
count for  the  balance,  and  an  abandonment  of 
all  further  control  or  management  of  the  prop- 
erty, would  be  sufficient  to  Indicate  that  the  hus- 
band treated  the  fiduciary  relation  as  at  an  end ; 
and  the  statute  would  begin  to  run  in  his  faVor 
after  the  lapse  of  a  reasonable  time  from  such 
an  event" 

It  will  be  observed  that  the  controlling  fact 
advanced  as  delaying  the  time  for  application 
of  the  statute  of  limitations  was  possession 
of  the  property  by  the  husband,  attended  by 
his  continuous  recognition  and  declaration 
of  the  trust.  The  fact  that  the  trust  had 
become  executed  by  the  passage  of  the  Mar- 
ried Woman's  Act  of  1866  was  evidently  not 
regarded  as  affecting  the  question.  It  seems 
that  the  court  was  of  the  opinion  that,  in 
the  case  of  an  Implied  trust,  the  person  hold- 
ing the  property  In  trust  could  never,  while 
flying  colors  indicating  a  trust,  claim  the 
advantage  of  the  statute  of  limitations  as  a 
bar  to  an  action  for  accounting;  but  that 
upon  a  change  of  condition  that  would  show 
an  adverse  holding,  the  statute  would  com- 
mence to  apply.  The  powers  of  an  adminis- 
trator are  purely  statutory  (Civil  C!ode,  §§ 
ms,  3»34),  and  do  not  extend  to  the  execu- 
tion of  a  personal  trust  devolving  upon  his 
Intestate.  Knight  ▼.  Knight,  75  Ga.  386.  It 
follows  that  any  act  or  representation  by  an 
administrator,  acknowledging  the  existence  of 
such  a  trust,  or  setting  forth  reasons  for  de- 
laying payment  ot  those  entitled  to  trust  funds 


which  bad  been  held  by  his  Intestate,  would 
not  affect  the  character  or  continuance  of 
the  trust.  Applying  the  foregoing  to  the  case 
In  hand,  George  Minor  having  received  the 
money  tmder  circumstances  that  would  Imply 
a.  trust  and  so  long  as  he  lived  having  rec- 
ognized and  declared  a  continuance  of  the 
trust,  first,  for  his  wife  Nancy  Veal  Minor 
untU  her  death,  and  after  her  death  for  her 
heirs  at  law,  the  statute  of  limitations  did 
not  begin  to  run  while  he  lived;  but  after 
his  death,  when  his  estate  became  subject 
to  administration,  as  the  administrator  could 
not  execute  or  continue  the  trust,  cause  of 
action  for  accounting  would  then  have  ac- 
crued, and  from  that  time  the  statute  of  llml> 
tations  would  apply.  The  administrator 
would  be  entitled  to  one  year's  exemption 
from  suit,  from  the  dat6  of  administration 
(Civil  Code,  I  4015),  to  whldi  should  be  added 
ten  years,  the  statutory  period  applicable  in 
such  case.  Civil  Code  1895,  S  8772;  Thorn- 
ton v.  Ja<&80n,  129  Ga.  700,  59  S.  E.  905. 
The  administration  having  commenced  In 
1878,  and  the  suit  not  having  been  filed  un- 
til 1915,  the  action  was  barred. 

Judgment  affirmed.    AU  the  Justices  con- 
cur. 


HENDRY  V.  STATE. 
(Supreme  CJourt  of  (zeorgia. 


047    Ga.    260) 

(No.  67a) 
Aug.  31, 1917.) 


(Syllabu*  by  the  Court.) 

1.  Intoxicating   Liquobs  «=»236(7)   —  Or- 
fENSEs— Evidence. 

There  was  evidence  to  support  the  ver^et 
of  guilty. 

2.  iNTOXrCATINQ    LlQITOBS    «=3l38— STATUTES 
— CONSTBUOTIOW. 

The  act  of  the  Legislature  approved  Novem- 
ber 18,  1915,  in  reference  to  intoxicadng  liquors 
(Laws  Ga.  Ex.  Sess.  1915,  p.  90),  makes  it  il- 
legal for  individuals,  although  they  are  not  car- 
riers for  hire,  to  ship  or  transport  the  prohibit- 
ed liquors  therein  specified  in  quantities  in  ex- 
cess of  that  allowed  by  law  from  another  stute 
into  the  state  of  Georgia. 

8.  Cbikinai.  Law  <S=9762(1)—Chaiiok— Opin- 
ion. .  ^  .  ^ 
The  court  below  did  not  err  In  charging  the 
jury  that  "no  person  in  Georgia  has  the  right 
now,  under  the  law,  to  ship  into  this  state  any 
intoxicating  liquors  whatever  for  illegal  sale, 
and  if  any  person  does  so  he  violates  the  law. 
4.  Ckiminal  Law  ®=»762(1)— Chabqb-Opin- 

lON.  ^      . 

Nor  did  the  court  err  in  charging  the  jury 
that  "it  is  a  violation  of  the  law  for  any  per- 
son to  have  in  his  possession,  in  this  state,  at 
any  one  time  within  a  period  of  30  days,  more 
than  two  quarts  of  intoxicating  liquors,  or  more 
than  forty-cieht  pints  of  beer  or  malt,  or  more 
than  one  gallon  of  virine,  and  if  any  person  has 
any  more  than  that  amount  in  their  possession, 
the  law  presumes  that  they  are  having  it  and 
holding  it  for  illegal  saie,  and  the  burden  would 
be  on  the  party  found  with  such  property  in  his 
possession  to  CBtablish  his  innocence.  The 
portion  of  the  charge,  here  excepted  to,  states 
in  substance  one  of  the  provisions  of  section  17 
of  the  act  referred  to  above. 
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5.  Cbiminal  Law  *=»7e2(l)— Chabge— Opik- 

ION. 

The  court  properly  instructed  the  jury  that, 
"if  you  find  that  the  defendant  delivered  this 
"trunk,  knowing  its  contents  to  be  more  than 
two  quarts  of  spirituous  and  intoxicating  liq- 
uors, to  a  railroad  company  in  the  state  of  Flor- 
ida, with  the  intention  that  it  should  be  ship- 
ped and  transported  by  such  carrier  to  Way- 
cross,  in  Ware  county,  Georgia,  and  had  it  con- 
-aigned  to  himself  as  consignee,  that  delivery 
.to  such  railroad  company,  or  other  carrier,  in 
Florida,  would  be  delivery  to  him  and  possession 
of  such  railroad  company  would  be  ttte  posses- 
sion of  the  defendant.  You  look  to  the  evidence 
«nd  see  what  the  truth  ia"  This  charge  states 
41  pertinent  principle  of  law,  and  does  not  con- 
tain an  expression  of  opinion  by  the  court  upon 
the  facts  of  the  case'. 
•6.  Intoxicatino  Liquobs  €=3l3S— Offenses 

— LlABILITT. 

The  court  below  did  not  err  in  instructing 
the  jury,  in  substi^ce,  that  if  the  defendant 
'iwncealeid  the  nature  of  the  contents  of  the 
trunk  from  the  raUroad  authorities,  and  they 
were  unaware  of  the  nature  of  the  contents  of 
the  trunk,  and  under  those  circumstances  the 
railroad  company  transported  it  for  the  defend- 
-ant,  their  act  in  thus  transporting  the  trunk 
-would  be  the  act  of  the  defendant 
7.  Intoxicating  Liquobb  <S=>230(7)  —  Of- 
fenses—Instbuctions. 
The  court  did  not  err  in  refusing  to  charge 
the  jury  that,  "before  you  would  be  authorized 
to  convict  the  defendant,  it  would  have  to  be 
-shown  by  competent  evidence  that  the  trunk  al- 
leged to  have  contained  w^hieky  was  in  the  actual 
possession  or  control  of  the  defendant,"  inasmuch 
as  the  jury  might  have  been  led  to  believe  by 
such  instructions  that  possession  by  the  agents 
of  the  railroad  company  at  the  time  the  trunk 
was  being  transported  m  compliance  with  their 
-duty  to  transport  the  same  as  baggage  was  not 
the  kind  of  possession  mr  control  which  it  was 
necessary  to  show  in  order  to  authorize  the  ver- 
dict of  guilty. 

■S.  Cbiminal  I<aw  $=>912^  — -  New  Tbiai,  — 
Constitutionality  of  Statute— Time  fob 
Raising  Question. 
A  question   as   to   the   constitutionality  of 
a  law  cannot  be  raised  for  the  first  time  in  a 
motion  for  a  new  trial,  where  it  was  not  made 
•either  by  demurrer  to  the  pleadings,  or  by  ob- 
jections to  evidence,  or  in   some  other  appro- 
priate way,  pending  the  trial. 

Atkinson,  J.,  dissenting  in  part. 

Error  from  City  Court  of  Waycross;  John 
■C.  McDonald,  Judge. 

C.  J.  Hendry  was  convicted  of  violating 
the  prohibition  act,  and  he  brings  error. 
Affirmed. 

C.  Lt.  Redding  and  J.  L>,  Crawley,  both  of 
Waycross,  for  plaintiff  In  error.  A.  B. 
Spence,  Sol.,  and  David  J.  Lewis,  both  of 
"Waycross,  for  the  State. 

BEX3K,  J.  C.  J.  Hendry  was  tried  in  the 
•city  court  of  Waycross  upon  an  accusation 
charging  him  with  the  offense  of  a  misde- 
meanor. In  the  first  count  it  is  charged  that 
on  the  10th  day  of  June,  1916,  he  did  have  in 
possession  more  than  two  quarts  of  spiritu- 
ous liquors ;  in  the  second  count  It  is  charg- 
-ed  that  on  the  day  alleged  he  kept  for  sale 
certain  spirituous  liquors;  and  in  the  third 
count  it  Is  charged  that  on  the  day  stated  he 
did,  "in  violation  of  the  prohibition  act  of 


Georgia,  approved  on  the  18th  da7  of  No- 
vember, 1915,  ship  and  transport  from  Jad(- 
sonviUe,  state  of  Florida,  into  the  state  of 
Georgia  and  county  of  Ware,  more  than  two 
quarts  of  spirituous  liquors  and  intoxicat- 
ing liquors  within  thirty  consecutive  days, 
with  intent  to  receive,  possess,  and  have  for 
sale  said  spirituous  and  Intoxicating  liq- 
uors, contrary  to  the  laws  of  said  state," 
etc.  Upon  the  trial  the  Jury  returned  a  ver- 
dict of  guilty  on  the  third  count,  acquitting 
the  defendant  on  the  first  two  counts. 
Whereupon,  after  sentence,  the  defendant 
made  a  motion  for  a  new  trial,  containing 
numerous  grounds,  and  among  them  is  one 
which  attacks  as  unconstitutional  certain 
provisions  of  the  statute  upon  which  the 
accusation  is  based.  The  original  motion  for 
a  new  trial  contained  the  general  gronnds, 
and  the  first  eight  grounds  of  the  amended 
motion  relate  also  to  the  alleged  lack  of 
evidence  In  material  particulars  to  author- 
ize the  verdict. 

[1]  1.  An  examination  of  the  evidence  will 
show  that  there  Is  no  merit  In  the  conten- 
tion of  the  plaintiff  in  error  that  the  evidence 
did  not  authorize  the  verdict.  The  evidence 
for  the  state,  tending  to  show  that  he  was 
guilty  of  the  act  charged,  may  be  summarized 
briefly  as  follows:  On  the  10th  day  of  June, 
1916,  being  then  in  Waycross,  Ware  county, 
he  checked  a  trunk  from  Waycross  to  Jack- 
sonville, ria.  He  received  his  check  and 
signed  a  statement  as  to  the  valuation  of  the 
trunk  and  Its  contents.  On  a  train  arriving 
at  Waycross  from  Jacksonville  at  about  10 
o'clock  p.  m.  On  the  same  day,  he  arrived  at 
Waycross,  and  a  trunk,  identified  by  an  agent 
of  the  railroad  company  as  the  same  trunk, 
was  brought  on  the  same  train  with  de- 
fendant. The  trunk  was  taken  possession  of 
by  the  police  officers  in  Waycross,  and  the 
defendant  was  also  arrested  that  night.  He 
declared,  at  the  time  of  his  arrest,  that  be 
did  not  have  a  check  for  the  trunk ;  and  the 
officer  who  made  the  ar^t  did  not  search 
him  for  the  check.  There  was  evidence  tend- 
ing to  show  that  a  valuation  slip  for  the 
same  trunk  was  signed  by  the  defendant 
when  it  was  returned  from  Jacksonville  to 
Waycross.  In  the  trunk  was  a  vessel  con- 
taining about  sixteen  gallons  of  whisky.  The 
defendant  himself  explained  the  possession 
of  the  trunk  on  the  morning  of  June  10th, 
by  stating  that  In  the  preceding  April  he  bad 
loaned  $20  to  one  Paxton ;  that  Paxton  had 
left  the  trunk  with  him;  that  he  did  not 
know  the  contents  thereof ;  that  Paxton  had 
written  to  him,  requesting  him  to  send  the 
trunk  to  Jacksonville,  and  stating  that  Pax- 
ton would  remit  the  money,  but,  as  defend- 
ant was  going  down  to  Jacksonville  at  or 
about  that  time,  he  checked  the  trunk  to 
Jacksonville;  that  while  In  Jacksonville  be 
had  a  conversation  with  an  acquaintance 
named  Dinkins,  in  reference  to  the  trunk  and 
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Qls  claim  upon  Paxton;  that  Paxton  paid 
$10  on  the  debt  due  the  defendant,  and  was 
to  pay  the  balance  In  the  afternoon,  before 
defendant  left  on  his  return  to  Waycross,  but 
failed  to  pay  the  balance,  and  defendant 
checked  the  trunk  to  Waycross,  but  left  the 
check  with  Dlnklns,  to  be  turned  orer  to 
Paxton  upon  the  payment  of  the  balance. 
On  tbe  12th  of  June  a  service  telegram  was 
sent  by  the  railroad  agent  at  Jacksonville  to 
the  railroad  agent  at  Waycross,  directing  the 
latter  to  send  the  trunk  to  a  named  point  in 
Florida.  It  also  appeared  that,  at  the  time 
of  the  signing  of  tbe  valuation  slip  at  Jack- 
sonville, its  niunber,  which  was  671,063,  had 
not  been  entered  upon  it.  Under  this  state- 
ment of  the  evidence,  no  argument  is  neces- 
sary to  show  that  the  question  of  the  trans- 
IK>rtatlon,  ownership,  and  possession  of  the 
trunk  In  which  was  placed  the  keg  containing 
the  prohibited  liquor  was  one  for  the  Jury, 
and  they  were  authorized  to  find  that  the 
defendant  illegally  shipped  and  transported 
the  whisky  into  Georgia. 

[2]  2.  In  section  1  of  the  act  of  tbe  Legis- 
lature In  reference  to  intoxicating  liquors, 
approved  November  18,  1915  (Laws  Georgia, 
Bstraordinary  Session  1915,  p.  91),  it  is 
made  unlawful  "for  any  railroad  company, 
express  company,  or  other  common  carrier,  or 
any  officer,  agent  or  employ^  thereof,  or  any 
other  person  or  corporation,  to  ship  or  to 
transport  into  or  deliver  in  this  state,  in  any 
manner  or  by  any  means  whatsoever,  any 
spirituous  *  •  •  or  other  intoxicating  liq- 
uors of  any  kind  from  any  other  state,"  etc., 
where  the  liquors  so  shipped  or  transported 
are  Intended  by  the  person  Interested  therein 
to  be  recdved,  possessed,  or  sold  in  violation 
of  the  laws  of  this  state.  Under  the  provi- 
sions of  that  portion  of  the  act  just  quoted. 
It  was  a  misdemeanor  for  tbe  accused  in  this 
case  to  ship  and  transport  the  trunk  in 
question;  and  the  contention  that  the  act 
prohibiting'  the  shipping  and  transporting  of 
the  prohibited  liquors  relates  to  carriers  for 
hire,  and  not  to  individuals  who  do  not  en- 
gage In  the  business  of  carrier.  Is  without 
merit. 

[3]  3.  Error  la  assigned  upon  the  follow- 
ing charge  of  the  court: 

"The  court  charges  you,  gentlemen  of  the 
jury,  that  no  person  in  Georgia  has  the  right 
now,  under  the  law,  to  ship  into  this  state  any 
intoxicating  liquors  whatever  for  illegal  sale, 
and  if  any  person  does  so  be  violates  the  law." 

This  charge  was  not  erroneous  on  the 
ground  that  it  contains  an  expression  of  opin- 
ion that  the  defendant  did  ship  into  the  state 
intoxicating  liquors  for  illegal  sale,  and  it 
states  a  correct  preposition  of  law. 

[4]  4.  Error  is  assigned  also  upon  the  fol- 
lowing charge  of  tbe  court: 

"The  court  charges  you  that  is  a  violation  of 
the  law  for  any  person  to  have  in  his  possession, 
in  tliis  state,  at  any  one  time  within  a  period 
of  thirty  days,  more  than  two  quarts  of  intoxi- 
cntin?  liquors,  or  more  than  forty-eight  pints 


of  beer  or  malt,  or  more  than  one  gallon  of 
wine,  and  if  any  person  has  any  more  that  that 
amount  in  their  possession,  tho  law  presumes 
that  they  are  having  it  and  holding  it  for  il- 
legal sale,  and  the  burden  would  be  on  the  party 
found  with  such  property  in  his  possession  to 
establish  his  innocence." 

This  charge  does  not  offend  the  Inhibition 
against  the  expression  of  an  opinion  by  tbe 
trial  court  upon  the  facts  of  the  case,  and  it 
states  a  correct  preposition  of  law  applicable 
to  the  case  on  trial. 

[5-7]  5-7.  It  is  not  necessary  to  elaborate 
on  the  rulings  made  in  headnotes  5,  6,  and  7. 

[S]  8.  Another  ground  of  the  motion  for  a 
new  trial  raises  the  constitutional  point  that 
the  body  of  the  act  approved  November  18, 
1915,  supra,  contains  matter  different  from 
what  is  expressed  in  the  title  thereof,  in  that 
section  1  of  the  act  declares  "that  it  shall  be 
unlawful  for  any  railroad  company,  express 
company,  or  other  common  carrier,  or  any 
officer,  agent,  or  employe  thereof,  or  any  oth- 
er person  or  corporation,  to  ship  or  to  trans- 
port into  or  to  deliver  in  this  state  •  •  • 
intoxicating  liquors";  whereas,  the  title  of 
the  act  inhibiting  shipments  refers  only  to 
"common '  carriers  and  their  agents."  This 
assignment  of  error  does  not  raise  any  ques- 
tion for  decision  here.  This  point  was  not 
made  pending  the  trial,  either  by  objections 
to  evidence  or  by  demurrer  to  the  accusation, 
and  it  was  too  late  to  raise  such  a  constitu- 
tional question  for  the  first  time  by  a  motion 
for  a  new  trial  after  verdict. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  ATKINSON,  J.,  who  dlssenU 
from  the  ruling  stated  in  the  eighth  division 
of  the  decision. 

(147   Ga.    287> 
STATE  LIFE  INS.  CO.  OP  INDIANAPOLIS, 

IND.,  V.  TYLEB.    (No.  579.) 

(Supreme  Court  of  Georgia.     Sept  18,  1917.) 

(SyHalut  Iv  the  Court.) 

1.  INSTTBANOE  <8=>144(1)  —  LiFB  INSUBANC*  — 
POUCT. 

A  contract  of  Ufe  insurance,  as  expressed  in 
the  policy  issued  by  a  company  to  an  individual, 
may  be  supplemented  by  a  subsequent  contract 
between  the  parties,  expressed  in  a  promissory 
note  given  by  the  insured  to  the  insurer  for  a 
premium  on  the  policy  and  providing  for  a  ter- 
mination of  all  rights  under  the  poUcy  for  non- 
payment of  the  note,  although  the  policy  contain 
no  such  provision. 

2.  Insurance  <^=>S4&(S),  397(2)— Lifb  iNsim- 

ANCE— POLICWS. 

A  participating  life  insurance  policy  provided 
for  payment  of  premiums  in  cash  annually  in 
advance,  and  that  nonpayment  'ot  any  premium 
when  due,  or  within  a  spedfled  period  of  grace, 
should  cause' the  policy  to  cease  and  terminate, 
except  as  elsewhere  provided  in  the  policy.  It 
also  provided  that  nonpa,vment  at  maturity  of 
any  note  or  other  obligation  that  might  be  ac- 
cepted for  the  first  premium  should  render  tho 
policy  null  and  void,  but  contained  no  such  stip- 
ulation or  reference  to  the  taking  of  notes  for 
other  premiums.  On  the  basis  of  the  reserve 
value  of  the  policy,  another  clause  provided  that 
alter  premiums  had  been  paid  for  two  years,  if 
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the  insured  should  defatdt  in  the  payment  of  a 
premium  he  should  have,  at  the  time  of  the  de- 
fault or  within  the  period  of  grace  thereafter, 
one  of  several  options,  the  first  being  the  right 
to  extended  nonparticipating  insurance  without 
cash  value  for  the  full  amount  of  the  policy  for 
a  limited  period,  and  if  the  insured  should 
fail  to  declare  an  election  between  the  options, 
the  first  should  apply,  and  the  others  would  be 
considered  waived.  The  premiums  were  duly 
paid  for  two  years.  The  third  premium  was  not 
paid  in  cash,  but  at  the  time  it  was  payable  the 
company  accepted  the  nonnegotiable  promissory 
note  of  the  insured  for  the  amount  of  the  pre- 
mium, the  note  being  payable  six  months  after 
date.  The  note  contained  the  further  clause: 
"I  understand  and  hereby  agree  that  neither 
this  note,  nor  any  extension  thereof,  is  given 
or  accepted  as  a  payment  of  said  premium. 
And  I  agree  that  the  nonpayment  of  this  note,  or 
any  extension  thereof,  at  maturity,  shall  ipso 
facto  lapse  said  policy,  and  there  will  be  due  the 
proportionate  part  of  the  face  of  this  note,  with 
interest,  that  the  time  from  the  date  to  the 
maturity  of  this  note,  or  any  extension  thereof, 
bears  the  whole  time  covered  by  said  premium. 
I  also  agree  that  upon  nonpayment  of  this  note, 
or  any  extension  Oiereof,  If  said  policy  should 
have  any  reserve  value,  the  company  may 
charge  the  proportionate  part  of  this  note,  or 
any  extension  thereof,  that  may  be  due  as  above 
provided,  against  such  reserve  value,  and  any 
extended  insurance  value  it  may  have  shall  be 
accordingly  reduced."  The  company  duly  issued 
a  receipt  for  the  note,  which  contained  a  clause 
to  the  effect  that  the  policy  "is  continued  In 
force  until  the  .maturity  of  said  note  or  any 
extension  thereof.  On  payment  of  note  on  or  be- 
fore maturity  the  company's  regular  premium 
receipt  will  be  delivered  to  Carey  H.  Tyler  [the 
insured].  The  nonpayment  of  said  note,  or  any 
extension  thereof  at  maturity,  will  ipso  facto 
lapse  said  policy  and  terminate  all  rights  there- 
under, except  as  otherwise  expressly  provided 
in  said  note."  HtM.  that  the  stipulation  quot- 
ed from  the  note  and  assented  to  in  the  receipt 
was  supplemental  to  the  original  contract  ex- 
pressed in  the  policy,  and  was  valid.  For  non- 
payment of  the  note,  under  the  terms  expressed, 
the  insurer  could  charge  premiums  for  the  time 
of  the  note,  and  in  payment  thereof  deduct  from 
the  value  of  the  reserve  of  the  policy,  and  apply 
any  balance  of  the  reserve  to  extended  insurance 
as  provided  in  the  first  option  in  the  nonforfei- 
ture clause  of  the  policy,  and  after  the  extended 
insurance  was  exhausted  the  company  could 
declare  the  policy  void. 

(a)  Under  the  circumstances,  the  company 
could  retain  the  note  as  evidence,  without  losing 
its  right  to  terminate  the  policy  in  the  man- 
ner indicated. 

Certified  Questions  from  Court  of  Appeals. 

Action  between  E.  D.  Tyler,  administrator, 
and  the  State  Life  Insurance  Company  of 
Indianapolis  Ind.  There  was  a  Judgment 
for  the  former,  and  the  latter  brings  error. 
On  questions  certified  by  the  Court  of  Ap- 
peals.   Questions  answered. 

Parker  &  Parker,  of  Waycross,  Cbas.  P. 
CotRn,  H.  S.  McMichael,  both  of  Indianapo- 
lis, Ind.,  for  plaintiff  in  error.  Philip  New- 
bem,  of  Odlla,  Wilson  &  Bennett,  of  Way- 
cross,  and  Little,  Powell,  Smith  &  GoMsteln, 
oif  Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  [1]  The  Court  of  Appeals 
has  requested  Instruction  upon  certain  ques- 
tions of  law,  one  of  which,  though  expressed 
In  several  different  ways,  relates  to  one  prop- 
osition, namely:   Can  a  forfeiture  of  a  life 


insurance  policy  be  declared  on  the  basis  of  a 
provision.  In  a  promissory  note  given  for  a 
premium  on  the  iwUcy,  declaring  that  the 
policy  should  l>e  forfeited  if  the  note  should 
not  be  paid  at  maturity,  the  policy  itself 
containing  no  such  provision?  This  question 
goes  prlndpally  to  the  form  of  the  contract 
A  contract  of  life  Insurance  Is  required  by 
statute  in  this  state  to  be  in  writing.  Civil 
Code,  H  2470,  2499.  The  statute  also  pro- 
vides that: 

"All  life  and  fire  insurance  policies  issued  up- 
on the  life  or  property  of  persons  within  this 
state,  whether  issued  by  companies  organized 
under  the  laws  of  this  state  or  by  foreign  com- 
panies doing  business  in  this  state,  which  con- 
tain any  reference  to  the  application  for  insur- 
ance, or  the  constitution,  by-laws,  or  other 
nilee  of  the  company,  either  as  forming  part  of 
the  pcflicy  or  contract  between  the  parties 
thereto,  or  having  any  bearing  on  said  contract 
shall  contain,  or  have  attached  to  said  policy  a 
correct  copy  of  said  application,  signed  by  the 
applicant,  and  of  the  by-laws  referred  to;  and 
unless  so  attached  and  accompanying  the  policy, 
no  such  constitution  or  by-laws  shall  be  receiv- 
ed in  evidence,  either  as  part  of  the  policy  or 
as  an  independent  contract,  in  any  controversy 
between  the  parties  to  or  interested  in  the  said 
policy,  noi:  shall  such  application  or  by-laws  be 
considered  a  part  of  the  policy  or  contract  be- 
tween such  parties."    Civil  Code,  i  2471. 

This  statute  is  restrictive  of  the  common- 
law  right  to  contract,  and  should  be  strictly 
construed.  It  is  in  the  nature  of  the  statute 
of  frauds,  designed  for  the  protection  of  per- 
sons insuring  their  lives  or  property,  and 
restricts  the  right  to  make  parts  of  the  con- 
tract of  Insurance  (wly  the  things  specifically 
mentioned,  viz.,  "the  application  for  Insur- 
ance," and  the  "constitution,  by-laws,  or 
other  rules  of  the  company."  A  supplemental 
contract,  expressed  In  a  note  given  by  the 
Insured  In  lieu  of  a  cash  ptiemlum  due  under 
the  policy,  would  not  be  included  among 
these.  TJp<Mi  principle,  there  is  no  basis  for 
holding  that  a  contract  of  life  Insurance  may 
not  be  varied  or  moldlfled  by  a  supplemental 
and  separate  contract  between  the  parties 
The  right  to  do  so  was  Inferentially  recog- 
nlzed  In  Massadiusetts  Benefit  Life  Associa- 
tion T.  Boblnson,  104  Ga.  256,  30  S.  E.  918, 
42  L.  B.  A.  261  (4),  where  It  was  held: 

"The  giving  of  a  note  by  the  insured  for  a 
premium  and  the  acceptance  of  such  note  by 
the  insurer  as  payment  for  the  premium  is 
equivalent  to  cash  payment;  and  default  in  the 
payment  of  such  nc^  at  maturity  will  not  work 
a  forfeiture  of  the  policy,  unless  it  is  so  ex- 
pressly stipulated  by  the  parties  at  the  time 
such  note  is  given  and  received." 

Also  in  Bank  of  Commerce  r.  N.  T.  Life 
Insurance  Co.,  125  Ga.  552-555,  54  S.  B.  643, 
645,  where  it  was  said : 

"It  is  expressly  provided  in  the  note  itself  that 
unless  paid  when  due,  'all  claims  to  further  in- 
surance, and  all  benefits  whatever,  which  full 
payment  in  cash  of  said  premium  would  have 
secured,  shall  become  immediately  void  and  be 
forfeited,  •  •  •  except  as  otherwise  provided 
in  the  policy  itself.'  Tlie  validity  of  this  con- 
tract cannot  be  successfully  questioned." 
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In  Hipp  V.  Fidelity  Insurance  Co.,  128  6a. 
4»1,  57  S.  E.  882,  12  L.  B.  A.  (N.  S.)  319,  It 
was  said: 

"Both  the  policy  and  the  notes  expressly  pro- 
vided that,  if  any  note  given  for  a  premium  was 
not  paid  at  maturity,  the  policy  should  ipso 
facto  be  noU  and  void  and  should  so  remain  un- 
til reinstated  or  restored  in  the  manner  pro- 
vided. While  the  taking  of  the  notes  in  lieu 
of  a  prepayment  in  cash  waived  such  prepay- 
ment, or  postponed  the  time  of  payment,  it  did 
■o  on  the  terms  agreed  upon.  It  did  not  operate 
both  to  waive  the  prepayment  in  cash  and  also 
to  waive  the  express  terms  and  conditions  on 
which  the  postponement  of  nayment  was  agreed 
npon.  In  such  a  case  q  failure  to  pay  the  notes 
at   maturity  would  terminate  the  policy." 

While  reference  was  made  to  the  fact  that 
the  stipulation  for  forfeiture  was  contained 
In  "both  the  policy  and  the  notes,"  that  lan- 
guage was  not  a  mling  that,  If  the  stipula- 
tion had  been'  expressed  only  In  the  note,  the 
forfeiture  clause  would  be  void.  The  real 
basis  of  the  decision  was  "the  terms  agreed 
upon"  for  postponement  of  the  time  of  pay- 
ment of  the  premiums.  Such  was  also  the 
basis  of  similar  rulings  lu  the  case  of  Sulli- 
van T.  Connecticut  Indemnity  Association, 
101  Oa.  809,  29  S.  E.  41;  National  Life  As- 
80<dation  t.  Brown,  103  Ga.  382,  29  S.  E.  927; 
Neal  V.  Gray,  124  Ga.  510,  52  S.  E,  622;  Ste- 
phenson ▼.  Empire  Life  Insurance  Co.,  139 
Ga.  -82,  76  S.  E.  592.  In  26  Cyc.  822,  It  Is 
said: 

"By  the  weight  of  authority,  in  the  absence  of 
any  stipulation  with  reference  to  forfeiture  for 
nonpayment  of  a  note  given  for  a  premium, 
the  premium  must  be  regarded  as  paid  by  the 
note,  and  default  in  payment  of  the  note  will 
not  forfeit  the  insurance ;  but  it  is  otherwise 
where  the  forfeiture  for  nonpayment  of  the  pre- 
mium notes  is  provided  for  in  the  policy,  or 
in  the  note  itself." 

The  author  cites  decisions  from  several 
states,  supporting  that  part  of  the  text  re- 
ferring to  forfeiture  where  the  provision  Is 
contained  only  in  the  note.  Among  them  is 
the  case  of  Ildelity  Mutual  Life  Insurance 
Co.  V.  Price,  117  Ky.  25.  77  S.  W.  384.  In 
that  state  there  was  a  statute  requiring  the 
full  contract  of  Insurance  to  be  embodied  la 
the  policy,  and  It  was  held  that  such  a  stat- 
ute did  not  render  Invalid  a  stipulation  In  a 
note  given  for  a  premium  that  default  In 
payment  of  the  note  shall  render  the  policy 
void.  A  later  case  is  French  v.  Columbia 
Life  Insurance  Co.,  80  Or.  412,  156  Pac.  1042. 
In  that  state  there  was  a  statute  requiring 
the  whole  of  a  contract  of  insurance  to  oe 
expressed  in  the  policy.  In  the  course  of 
the  opinion  it  was  said: 

"It  makes  no  difference  whether  the  policy 
or  the  note  alone  contains  the  provisions  for  the 
forfeiture  of  the  policy,  if  the  oremium  note  is 
not  paid." 

See,  also,  Laugblln  v.  Fidelity  Mutual  Life 
Association,  8  Tex.  Civ.  App.  448,  28  S.  W. 
411,  Hudson  v.  Knickerbocker  Life  Insur- 
ance Co.  of  New  York,  28  N.  J.  Eq.  167;  Ress- 
ler  V.  Fidelity  Mutual  Life  Insurance  Co.,  110 
Tenn.  411,  75  S.  W.  735;  Baker  v.  Union 
Mutual  Life  Insurance  Co.,  43  N.  Y.  283; 
Security  Life  Ins.  Co.  v.  Underwood  (Tex.  Civ. 
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App.)  150  S.  W.  293;  Sexton  v.  Greensboro 
life  Insurance  Co.,  157  N.  G.  142.  72  S.  E 
863;  New  York  Life  Insurance  Co.  v.  Slo- 
cum,  177  Fed.  842,  101  a  O.  A.  56 ;  Occident- 
al Life  Insurance  Co.  v.  Jacobson,  16  Ariz. 
242,  137  Pac.  860. 

In  an  elaborate  opinion  rendered  in  Arnold 
V.  Elmplre  Life  Association,  3  Ga.  App.  685, 
60  S.  EL  470,  views  were  expressed  which 
were  not  In  accord  with  the  doctrine  of  the 
foregoing  decisions,  but  the  better  view  is 
that  a  stipulation  for  a  forfeiture  of  an  in- 
surance policy  1b  not  void  merely  because 
the  stipulation  is  contained  In  a  promissory 
note  given  for  a  premium  on  the  policy  and 
not  In  the  policy  Itself.  Under  such  circum- 
stances the  policy  and  note  should  be  con- 
sidered together. 

[2]  .2.  The  ruling  announced  in  the  second 
headnote  requires  slight  elaboration.  Upon 
the  principle  applied  in  the  preceding  divi- 
sion, the  policy,  the  note,  and  the  receipt 
issued  and  received  respectively  by  the  same 
parties  are  to  be  considered  together.  The 
latter  changed  the  original  contract  express- 
ed tn  the  policy  to  the  extent  specified. 
When  so  considered,  the  validity  and  effect 
of  the  contract  as  amended  Is  to  be  consid- 
ered as  If  the  stipulations  introduced  by  the 
terms  of  the  note  had  been  contained  in  the 
policy  originally.  Tbe  ruling  in  Hipp  v.  Fi- 
delity Mutual  Life  Insurance  Co.,  128  Ga. 
401,  57  S.  E.  892,  12  li.  R.  A.  (N.  S.)  319,  be- 
comes applicable.    It  was  there  said: 

"While  the  taking  of  the  notes  in  lieu  of  a 
prepayment  in  cash  waived  such  prepayment  or 
postponed  the  time  of  payment,  it  did  so  on  the 
terms  agreed  upon.  It  did  not  operate  both  to 
waive  the  prepayment  in  cash  and  also  to  waive 
the  express  terms  and  conditions  on  which  the 
postponement  of  payment  was  aereed  upon.  In 
such  a  case  a  failure  to  nay  tilie  notes  at  ma- 
turity would  terminate  the  policy.  Bank  of 
Commerce  v.  New  York  Life  Ins.  Ca,  126  Ga. 
552  r54  S.  B.  643]." 

In  French  v.  Columbia  Life  &  Trust  Co., 
80  Or.  412,  166  Paa  1042,  It  was  said: 

"If  the  plaintiff  has  any  rights  at  all,  they 
are  preserved  by  the  notes,  and,  unless  waived, 
the  same  provisions  which  preserve  those  rights 
also  measure  them.  It  makes  no  difference 
whether  the  policy  or  the  note  alone  contains 
the  provision  for  the  forfeiture  of  the  policy 
if  the  premium  note  is  not  paid.  In  either  event 
the  giving  of  the  note  is  reganjed  only  as  a  post- 
ponement of  the  time  for  payment,  and  not  as 
a  payment  of  the  premium ;  and  unless  a  forfei- 
ture is  prevented  by  a  waiver,  or  is  otherwise 
defeated,  a  failure  to  comply  with  the  terms  of 
the  notes  will  terminate  the  policy." 

In  the  cases  dted,  the  rulings  were  based 
on  the  terms  of  the  contract  whereby  both 
parties  were  concluded.  Upon  like  princi- 
ple It  has  been  held  that,  where  an  uncondl- 
tlonal  note  has  been  accepted  aai  payment  of 
a  premium,  the  Insurer  will  thereby  waive 
a  right  of  forfalture  of  the  policy  for  non- 
payment of  the  premium.  Neal  v.  Gray,  124 
Ga.  511,  52  S.  E.  622.  But  It  has  not  been 
held  that  such  waiver  would  result  where 
the  note  was  accepted  on  the  condition  of  its 
being  paid,  and  the  insurer  merely  carries 
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out  a  contract  set  forth  In  the  note  provid- 
ing  for  the   termination   of  the   insurance. 
On   the   contrary,    forfeitures   of   Insurance 
have  been  upheld  on  the  basis  of  contracts 
of    the  ^character    mentioned.      Sullivan    v. 
Conn.  Indemnity  Association,  101  Ga.  809,  29 
S.    B.    41 :     National    Life    Association    t. 
Brown,  103  6a.  382,  29  S.  E.  927;    Stephen- 
son y.  Empire  Life  Ins.  Co.,  139  Ga.  82,  76 
S.  E.  592.    The  contract  as  expressed  in  the 
note  declared  that  the  note  was  not  accepted 
as  payment  of  the  premium,  and  that  If  paid 
the  company  should  then  issue  its  receipt  for 
the  premium.    The  agreement  of  the  parties 
was  to  extend  the  time  of  payment  of  the  pre- 
mium,   and  during  that  time  to    maintain  the 
policy  In  full  force,  and  if  payment  of  the  note 
should  be  duly  made,  the  policy  vcould  be 
continued  of  full  force  as  if  the  premium 
had  been  duly  paid  in  the  first  instance ;  but, 
If  the  note  was  not  paid,  the  policy,  having 
remained  of  full  force,  should  earn  the  reg- 
ular premium  for  the  term  of  the  note  and 
be  paid  for  by  charging  an  earned  part  of  the 
premium  against  the  reserve  value  of  the 
policy,  and  that  any  balance  of  the  reserve 
value  of  the  policy  should  be  applied  to  ex- 
tended Insurance  of  the  character  described 
in  the  first  option  given  to  the  insured,  and 
specified  under  the  nonforfeitable  clause  of 
the  policy.    This  was  a  lawful  contract,  and 
compliance  therewith  by  the  company  after 
default  In  payment  of  the  note  would  termi- 
nate all  rights  under  the  policy.    The  condi- 
tions expressed  in  the  contract  are  quite  sim- 
ilar to  those  involved  in  the  case  of  Bank 
of  Commerce  v.  New  York  Life  Ins.  Co.,  125 
Ga.  552,  54  S.  E.  643.    Under  the  terms  of 
this  contract  when  properly  construed,  If  the 
Insured  omitted  or  refused  to  pay  the  note 
on  maturity,  the  note  would  not  be  collect- 
ible.   The  only  remedy  of  the  Insurer  would 
be  to  apply  the  reserve  value  of  the  x>olicy 
to  payment  of  premium  earned  during  the 
term  of  the  note,  and  grant  extended  insur- 
ance for  any  balance  of  the  reserve  value 
of  the  policy,  after  which  all  rights  under 
the  policy,   by   the  terms  of  the  contract, 
would   cease  to  exist.     Under  the  drcum- 
stances,  the  mere  fact  of  retaining  the  note 
as  evidence  would  not  waive  or  estop  the 
company  from  terminating  the  policy.     In 
this    connection,    see    French    v.    Columbia 
Life  &  Trust  Co.,  80  Or.  412,  156  Pac.  1042; 
New  York  Life  Ins.  Co.  v.  Evans,  136  Ky. 
391,  124  S.  W.  376  (3).    All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent. 


(147  Oa.  265) 

BAT  et  aL  v.  ATLANTA  TRUST  &  BANKING 
CO.     (No.  551.) 

(Supreme  Court  of  Georgia.     Sept.  18,  1017.) 

(Svllahiti  by  the  Court.) 

1.  Escrows  ®=>9— Recordation— Effect. 

Where  one  deposits  with  a  bank  a  bond  for 
title  to  land  as  security  for  a  loan,  and  the  bank 


voluntarily  enters  into  another  transaction  with 
the  maker  of  the  bond,  snrrendering  it  to  him  and 
receiving  in  lieu  of  it  a  deed  conditioned  to  be 
void  upon  payment  of  the  purchase  money,  and 
also  an  escrow  deed  conveying  the  land  to  the 
obligee  in  the  bond,  when  the  last  purchase-mon- 
ey note  for  the  land  ia  paid,  the  defeasance  deed 
becomes  void,  and  the  escrow  deed,  having  been 
filed  for  record  by  the  bank,  operates  to  conve; 
the  full  title  for  general  purposes. 
2.  Execution  *=»51— Title  of  Gbamtor. 

The  trial  court  erred  in  holding  that  the 
deeds  made  by  the  Atlanta  Trust  &  Banking 
Company,  for  the  purpose  of  levy  and  sale,  were 
"in  the  nature  of  escrow  deeds."  The  bank, 
having  no  title,  could  convey  none. 
S.  ExEcnTioH  «=>93,  275— Vauditt— BsQui- 
■    sites. 

Tbe  o.\<.-catiu:i  under  which  the  land  ia  coa- 
troversy  wos  sold,  not  having  been  signed  by  the 
clerk  of  the  court  rendering  the  judgment,  was 
void;  and  the  trial  court  did  not  err  in  holding 
that  "the  levy  and  sale  did  not  have  the  effect  in 
any  way  to  change  the  status  of  the  Judgment 
and  property." 

4.  JuDoKENT  4s»8o3(3)  —  ExKounoN  — Dot- 
MANT  Judgment. 

More  than  seven  years  having  elapsed  since 
the  rendition  of  the  judgment,  and  no  valid  exe- 
cution having  been  issued  thereon,  the  judgment 
became  dormant 

5.  PI.EDOES  <6=351—REDEMPnoif— Condition 
Pbecedent. 

The  court  did  not  err  in  holding  that:  "The 
money  paid  b^  the  Atlanta  Trust  &  Banking 
Company  havmg  been  applied  to  discharge  a 
good  and  subsisting  lien  upon  the  property  in 
controversy,  and  the  sale  being  void,  therefore, 
before  Mrs.  Ray  can  recover  the  property,  in  eq- 
uity and  good  conscience  she  is  bound  to  reim- 
burse the  Atlanta  Trust  &  Banking  Company  to 
the  esktent  that  its  money  was  used  to  pay  off  a 
valid  and  subsisting  lieu  upon  that  property." 

6.  Execution  ®=»77  —  Juoqkent  $=>792  — 
Lien— Entby  oh  Docket. 

As  between  tiie  parties  to  a  suit,  it  ia  not 
necessary  that  an  execution  be  entered  upon  the 
general  execution  docket.  This  is  only  required 
for  the  protection  of  innocent  third  parties  who 
may  acquire  a  lien  upon  the  property  affected  by 
the  judgment.  As  to  third  parties,  the  burden 
is  upon  them  to  show  that  they  are  innocent 
purchasers  without  notice. 

Error  from  Superior  (Dourt,  Fulton  Coun- 
ty;   W.  D.  Ellis,  Judge. 

Suit  between  Mrs.  A.  F.  Ray  and  others 
and  the  Atlanta  Trust  &  Banking  Company. 
There  was  a  Judgment  for  the  latter,  and  the 
former  brinips  error.  Affirmed  in  part,  and  in 
part  reversed. 

Lavender  R.  Ray  bought  a  city  lot  from 
Morris.  He  paid  part  cash  and  gave  his 
tiotes  for  the  balance  of  the  purchase  mouey. 
Morris  executed  to  blm  a  bond  conditioned 
to  make  title  upon  the  payment  of  the  pur- 
chase-money notes.  Afterwards  Ray  sold  a 
part  of  the  land  to  John  H.  James,  and  took 
James's  notes.  The  James  notes  were  de- 
posited in  the  Atlanta  Trust  &  Banking  Com- 
pany, and  their  payment  applied  to  the  satis- 
faction of  the  purchase-money  notes  of  Bay 
to  Morris  held  by  the  bank.  Ray  borron'ed 
11,500  from  the  Atlanta  Trust  &  Banking 
Company,  and  gave  his  notes  therefor.  The 
additional  loan  to  Ray  was  secured  by  a 
transfer  by  him  to  the  bank,  dated  Octolvr 
16,  1S93,  of  the  bond  for  title  from  Morris 
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to  Ray.  Ray  made  a  deed,  dated  March  21, 
1895,  conveying  the  land  to  his  wife.  In  which 
was  recited  a  consideration  of  $5,000.  On 
November  2,  1893,  Morris  indorsed  and  dis- 
counted the  notes  of  U  R.  Ray,  which  he 
held,  to  the  Atlanta  Trust  &  Banking  Com- 
pany; and  at  the  same  time  the  bcuik  volun- 
tarily surrendered  to  Morris  his  bond  for 
title,  which  it  had  obtained  from  Ray;  and 
Morris  executed  to  the  bank  a  "defeasance" 
deed,  to  the  etTect  that  sold  deed  would  be 
T(rid  upon  the  payment  of  the  purchase-mon- 
ey, and  also  delivered  to  the  bank  a  deed 
conveying  the  land  to  Ray,  to  be  held  In  es- 
crow and  delivered  to  Ray  upon  the  payment 
of  the  purchase-money  notes.  The  last  pur- 
chase-money note  was  paid  April  27,  1S95. 
Hay  defaulted  In  the  payment  of  his  note 
dae  to  the  bank,  and  the  bank  obtained  Judg- 
ment thereon  in  the  superior  court  of  Doug- 
las county,  and  an  Invalid  execution  issued. 
A  deed  from  the  Atlanta  Trust  &  Banking 
Company,  dated  May  12, 1S98,  and  containing 
on  its  face  a  statement  that  It  was  "executed 
and  filed  for  the  purpose  of  levy  and  sale," 
was  made  to  Ii.  R.  Ray  and  recorded  on  the 
following  day.  The  Atlanta  Trust  &  Bank- 
ing Comp.nny  also  made  a  quitclaim  deed  to 
L.  R.  Ray,  which  recited  on  its  face  that  it 
was  made  "for  the  purpose  of  levying  the  sale 
and  in  pursuance  of  the  deed  from  E.  S.  Mor- 
ris to  the  Atlanta  Trust  &  Banking  Com- 
panj."  This  deed  was  dated  May  2, 1899,  and 
recorded  on  May  3,  1899.  The  land  was  sold 
at  sheriff's  sale,  and  was  purchased  by  the 
bank.  An  execution  in  favor  of  Franklin, 
ordinary,  for  use,  etc.,  v.  Ray  et  al.,  from  the 
dty  court  of  Atlanta,  was  placed  in  the  hands 
of  the  sheriff  to  claim  the  money.  The  pro- 
ceeds of  the  sale  were  finally  applied  to  this 
execution.  In  the  year  1890  Mrs.  Ray  filed  a 
snit  against  the  bank,  alleging  that  the  origi- 
nal purchase  by  Ray  was  on  her  own  behalf, 
and  with  lier  funds.  After  this  petition  was 
pending  for  several  years,  an  amendment 
was  filed,  alleging  that  the  execution  issued 
upon  a  judgment  against  Ray  rendered  In 
Douglas  county,  by  virtue  of  which  the  land 
was  sold,  had  never  been  signed  by  the  clerk 
of  the  superior  court,  and  that  it  and  the  sale 
thereunder  were  void. 

Liitigatlon  over  the  lot  of  land  here  in- 
volved, and  the  application  of  the  proceeds  of 
the  sale  thereof  by  the  sheriff,  has  continued 
from  the  year  1899  until  the  present  time, 
appearing  in  this  court  in  various  phases. 
For  a  more  complete  history  of  the  litigation 
and  statement  of  the  facts,  see  Rny  v.  At- 
lanta Trust  &  Banking  Co.,  Ill  Ga.  853,  36 
S.  E.  76»;  Atlanta  Trust.  &  Banking  Co.  v. 
Nehns,  115  6a.  53,  41  S.  E.  247;  Atlanta 
Trust  &  Banking  Co.  v.  Nelms,  116  Ga.  915, 
43  S.  m  380;  Atlanta  Trust  &  Banking  Co. 
V.  Nelms,  119  Qa.  630,  46  S.  B.  851.  Eleven 
years  elapsed  from  the  date  of  the  last  deci- 
sion, when,  in  March,  1915,  the  Atlanta  Trust 
&  Banking  Company  filed  an  additional 
amendment,  In  the  nature  of  a  cross-bill,  to 


its  answer  to  the  original  equitable  petition 
filed  by  Mrs.  Ray.  This  cross-bUl  contained 
the  following  prayers: 

"(1)  That  said  money  being  paid  by  tliis  de- 
fendant for  said  property  at  said  sale,  which 
sale  was  void  and  passed  no  title,  and  which 
money  was  appropriated  to  the  discharge  pro 
tanto  or  in  full  of  a  valid  lien  to  which  the 
property  in  dispute  was  subject  at  the  time  the 
plaintiff  claims  the  title  vested  in  her  under  the 
deed  from  L.  R.  Ray,  this  defendant  is  entitled 
to  be  substituted  to  all  the  rights  of  the  holder 
of  said  lien.  (2)  That  it  be  decreed  that  this 
defendant  has  a  lien  superior  to  the  claim  of  ti- 
tle of  said  plaintiff,  upon  said  property  in  dis- 
pute, for  the  amount  which  was  appropriated 
to  the  discharge  of  said  judgment  lien.  (3)  That 
said  property  be  decreed  sold,  and  out  of  the  pro- 
ceeds there  be  paid  to  this  defendant  the  said 
sum,  with  interest,  unless  the  plaintiff  pays  to 
the  defendant  said  sum,  with  interest.  (4)  That 
it  be  decreed  if  the  said  plaintiff  shall  pay  said 
sum  with  interest,  within  a  date  to  be  fixed  in 
said  decree,  then  her  title  be  confirmed  and  said 
property  to  belong  to  said  plaintiff." 

To  the  cross-bill  filed  by  the  bank  Mrs.  Ray 
filed  a  general  and  special  demurrer,  and  an 
answer.  The  issues  were  submitted  by  con- 
sent to  the  Judge,  without  the  Intervention  of 
a  Jury.  The  court  rendered  the  following  de- 
cree, and  Mrs.  Ray  excepted. 

"I.  It  is  found  tliat  L.  R.  Ray  had  a  contract 
to  purchase  certain  property,  including  that  in 
controversy,  with  one  Slorris,  evidenced  by  a 
bond  for  title  to  him  from  Morris,  and  that  the 
said  Ray  borrowed  from  the  Atlanta  Trust  & 
Banking  Company  the  money  which  is  the  foun- 
dation of  the  claim  of  said  banking  company  in 
this  cause;  and  it  is  held  that  when  the  said 
Ray  transferred  that  bond  to  the  Atlanta  Trust 
&  Banking  Company  he  parted  with  all  interest 
he  had  in  the  property  in  controversy,  except 
the  possible  eguity  of  paying  the  balance  of  the 
purchase  money  to  Morris,  and  the  debt  due  the 
Atlanta  Trust  &  Banking  Company.  It  is  found 
that  this  transaction  antedated  the  deed  from  L, 
R.  Ray  to  his  wife,  Mrs.  A.  F.  Ray,  and  that  the 
deed  to  Mrs.  Ray  conveyed  no  title  to  Mrs.  Ray, 
and  no  interest,  except  the  equity  which  would 
have  remained  in  L.  R.  Ray  after  paying  the 
debt  to  said  banking  company. 

"II.  It  is  held  that  the  transaction  between 
Morris  and  the  Atlanta  Trust  &  Banking  Com- 
)inny,  in  which  the  bond  for  title  by  the  Atlanta 
Trust  &  Banking  Company  was  delivered  up  to 
Morris,  did  not  affect  the  rights,  interests,  or 
claim  of  either  L. .  R.  Ray  or  his  wife,  as  be- 
tween them  and  the  Atlanta  Trust  &  Banking 
Company.  It  is  held  that,  when  the  purchase 
money  was  paid,  Morris  held  the  legal  title,  and 
under  the  statute  of  uses  the  law  vested  the  ti- 
tle in  whoever  held  the  beneficial  interest,  and 
that,  the  Atlanta  Trust  &  Banking  Company 
being  owner  of  the  beneficial  interest,  the  law 
vested  in  it  the  legal  title. 

"III.  It  is  held  that  the  deeds  made  by  the 
Atlanta  Trust  &  Banking  Company,  in  order  for 
levy  and  sale,  did  not  have  the  effect  to  vest 
the  title  in  L.  R.  Ray,  but  were  in  the  nature  of 
escrow  deeds. 

"IV.  It  is  held  that  the  execution  in  favor  of 
the  Atlanta  Trust  &  Banking  Company  against 
L.  R.  Ray  was  void  for  the  reason  that  it  was 
not  signed  by  the  clerk  of  the  superior  court  of 
Douglas  county,  but  the  judgment  on  which  said 
execution  was  founded  was  regular  and  valid. 

"VI.  It  is  held  that,  the  levy  and  sale  of  the  ■ 
property  under  that  void  execution  being_  void, 
said  levy  and  sale  did  not  have  the  effect  in  any 
way  to  change  the  status  of  the  judgment  and 
property,  and  that  status  remains  as  it  did  be- 
fore the  levy  and  sale. 

"VII.  It  is  held  that,  L.  R.  Ray  being  a  par- 
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ty  to  the  present  case,  tlie  Judgment  against 
him  did  not  become  dormant,  and  therefore  is  a 
valid  and  subsisting  lien  upon  .his  property. 

"VIII.  The  sale  of  the  property  referred  to  in 
the  pleadings  being  void,  it  is  held  that  the 
money  paid  by  the  Atlanta^  Trust  &  Banking 
Company  having  been  applied  to  discharge  a 
good  and  subsisting  lien  upon  the  property  in 
controversy,  and  the  sale  being  void,  therefore, 
before  Mrs.  Ray  can  recover  the  property,  in 
equity  and  good  conscience  she  is  bound  to  reim- 
burse the  Atlanta  Trust  &  Banking  Company 
to  the  extent  that  its  money  was  used  to  pay 
off  a  valid  and  subsisting  lien  upon  that  prop- 
erty." 

W.  R.  Hammond  and  R.  O.  Lovett,  both  of 
Atlanta,  for  plaintiffs  in  error.  Dorsey,  Brew- 
ster, Howell  &  Heyman,  of  Atlanta,  and  John 
K.  MacDonald,  Jr.,  of  Paducah,  Ky.,  for  de- 
fendant In  error. 

GILBERT,  J.  (after  stating  the  facta  as 
above).  [1]  1.  The  court  correctly  held  that 
the  deed  from  I#.  R.  Ray  to  Mrs.  A.  F.  Ray 
conveyed  no  title,  and  no  interest  "except  the 
equity  which  would  have  remained  In  L.  R. 
Ray  after  paying  the  debt  to  said  banking 
company."  At  the  time  pf  the  execution  of 
this  deed  L.  R.  Ray  had  only  an  equity  in 
the  land,  which  entitled  him  to  a  deed  con- 
veying the  full  title  upon  the  payment  of  his 
Indebtedness  to  the  bank.  The  bank,  how- 
ever, voluntarily  entered  Into  another  trans- 
action with  Morris,  by  which  It  surrendered 
to  Morris  bis  bond  to  make  title  to  L.  R.  Ray, 
receiving  In  lieu  thereof  the  defeasance  deed 
and  the  escrow  deed  mentioned  in  the  state- 
ment of  facts.  When  the  last  purdiase^money 
note  of  Ray  to  Morris  was  paid,  the  defeas- 
ance deed  became  void,  and  the  escrow  deed, 
having  been  filed  for  record  by  the  bank,  op- 
erated to  convey  the  full  title  to  Ray  for  gen- 
eral purposes.  Atlanta  Trust  &  Banking  Co. 
V.  Nelms,  118  Ga.  61,  41  S.  E.  250.  The  court, 
In  deciding  at  that  time  the  rights  of  the 
bank  Incident  to  this  particular  part  of  the 
transaction,  said: 

"The  bank  thereby  forever  waived  its  right 
under  the  bond  for  title  to  demand  from  Morris 
an  unconditional  deed  to  itself,  by  which  it 
might  have  retained  title  until  its  demand 
against  Ray  upon  the  loan  to  him  should  be 
paid." 

And  further,  as  to  the  effect  of  the  deposit 
of  the  escrow  deed,  the  court  said: 

"This,  however,  certainly  did  not  operate  as  a 
lien  upon  the  land,  for  it  was  merely  the  equiva- 
lent of  a  deposit  as  security  of  a  bare  muni- 
ment of  title  by  a  debtor  with  his  creditor,  to 
guaranty  the  payment  of  the  loan.  Such  a  de- 
posit operates  neither  to  transfer  to  the  cred- 
itor the  debtor's  title,  nor  to  establish  in  favor 
of  the  former  any  lien,  either  legal  or  equitable, 
upon  the  property  described  in  such  muniment 
of  title.  •  •  •  Certain  it  is  the  title  was  no 
longer  in  the  bank." 

It  was  error  to  hold  that: 

"When  the  purchase  money  was  paid,  Morris 
held  the  legal  title,  and  under  the  statute  of 
uses  the  law  vested  the  title  in  whoever  held  the 
beneficial  interest,  and  that,  the  Atlanta  Trust  & 
Banking  Company  being  the  owner  of  the  benefi- 
cial title,  the  law  vested  in  it  the  legal  title." 


It  follows  from  what  has  been  said  that 
the  statute  of  uses  does  not  apply  to  the  facta 
of  this  case,  since  the  bank  had  voluntarily 
parted  with  all  of  Its  interest,  legal  and  equi- 
table, 

[2]  2.  The  court  erred  in  holding  that  the 
deeds  made  by  the  Atlanta  Trust  &  Banking 
Company,  for  the  purpose  of  levy  and  sale, 
were  "In  the  nature  of  escrow  deeds."  The 
bank,  having  parted  with  ite  entire  title, 
could  convey  none ;  and  hence  its  deeds  made 
and  recorded  for  the  purpose  of  making  levy 
and  sale  were  Ineffectual  for  any  purpose. 
This  court,  in  passing  upon  the  effect  of  the 
escrow  deed  executed  by  Morris,  said: 

"If  the  delivery  of  the  escrow  deed  to  the 
clerk  had  any  effect  at  all,  it  effectually  passed 
the  Morris  title  into  Ray  for  all  general  pur- 
poses; and  all  judgment  liens  against  Ray  im- 
mediately attached.*'  Atlanta  Trust  &  Banking 
Co.  V.  Nelms,  115  Ga.  53,  62,  41  S.  E.  247,  251. 

[3]  3.  The  trial  court  correctly  ruled  that 
the  execution,  not  having  been  signed  by  the 
clerk  of  the  court,  was  void,  and  the  sale 
thereunder  was  void,  and  the  purchaser  there- 
at obtained  no  title  (Bigggrs  v.  Winkles,  124 
Ga.  990,  53  a  E.  397),  and  that  "Said  levy 
and  sale  did  not  have  the  effect  in  any  way 
to  change  the  status  -of  the  Judgment  and 
property," 

[4]  4.  The  court  erroneously  ruled  that  L. 
R.  Ray,  "being  a  party  to  the  present  case, 
the  judgment  against  him  did  not  become  doi^ 
mant,  and  la  therefore  a  valid  and  subsisting 
lien  upon  his  property."    Our  Code  declares: 

"No  judgment  shall  be  enforced  after  seven 
years  from  its  rendition  when  no  execution  has 
been  issued  upon  it"    Civil  Code  1895,  {  3761. 

This  was  the  law  as  it  stood  in  1898,  when 
the  judgment  here  Involved  was  rendered.  It 
also  appears'  in  the  Code  of  1910  as  section 
4355.  In  1910  the  General  Assembly  passed 
an  act  wldch  changed  the  law  requiring  en- 
tries of  executions  to  be  made  only  on  the 
general  execution  docket,  but  this  act  in  no 
wise  affects  this  case.  The  issuing  of  a  void 
execution  Is  the  same  as  if  no  execution  were 
Issued. 

[S]  6.  The  court  held  tliat: 

"The  money  paid  b^  the  Atlanta  Trust  A 
Banking  Company  having  been  applied  to  dis- 
charge a  good  and  subsisting  lien  upon  the  prop- 
erty in  controversy,  and  the  sale  being  void, 
therefore,  before  Mrs.  Ray  can  recover  the  prop- 
erty, in  equity  and  good  conscience  she  is  bound 
to  reimburse  the  Atlanta  Trust  *  Banking  Com- 
pany to  the  extent  that  its  money  was  used  to 
pay  off  a  valid  and  subsisting  lien  upon  that 
property." 

Ui)on  the  original  consideration  of  the 
case  this  court  affirmed  the  ruling  just  quoted 
of  the  trial  court  The  plaintiff  in  error  filed 
a  motion  for  a  rehearing,  and  a  rule  nisi 
was  passed,  requiring  the  defendant  in  error 
to  show  cause  why  the  dedslon  should  not  be 
set  aside  or  modified.  After  considering  the 
points  made  by  the  moti(m  for  a  rehearing, 
and  the  response  to  the  rule  nisi,  we  are  ol 
the  opinion  that  our  former  Judgment  was 
correct:    but  we  have  modified  our  opinion  so 
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as  to  eliminate  an  Inadvertent  statement 
therein,  and  to  correct  that  portion  of  our 
decision  to  make  It  rest  upon  a  different 
basis. 

It  Is  insisted  by  the  plaintiff  in  error  that 
the  Franklin  execution,  to  whlcli  the  pro- 
ceeds of  the  sheriff's  sale  were  applied,  wad 
not  a  valid  lien  against  the  property,  because 
the  property  was  not  that  of  It.  iR.  Ray,  but 
of  the  plaintiff  in  error,  Mrs.  Ray.  If  the 
relation  of  Mrs.  Ray  and  her  husband  as  to 
the  use  of  her  funds  was  not  a  trust  rela- 
tion, but  was  that  of  creditor  and  debtor,  the 
equitable  title  was  in  L.  B.  Ray  at  the  time 
the  Franklin  judgment  and  fl:  fa.  issued,  on 
September  28»  1894.  On  March  21,  1895,  Ray 
.executed  a  deed  conveying  this  property  to 
his  wife  for  a  stated  consideration  of  $5,000. 
Uoder  the  evidence  In  this  case  the  trial 
court  was  authorized  to  find  that  Mrs.  Bay 
loaned  the  money  to  her  husband  with  whidi 
to  buy  the  property,  and  that  she  elected  to 
treat  the  matter  between  her  husband  and 
herself  as  <»ie  of  debtor  and  creditor,  and  to 
accept  the  conveyance  Just  mentioned  as  a 
payment  on  the  debt  The  testimony  of  I>. 
R.  Ray  and  Mra  Bay  frequently  refers  to 
the  debt,  and  the  deed  indicates  the  same 
thing.  The  Franklin  Judgment  as  soon  as 
rendered  became  a  Hen  on  whatever  Interest 
Ray  had  In  the  property.  O'Connor  v.  Geor- 
gia Railroad  Bank,  121  Ga.  88,  48  S.  E.  710. 
Bay's  coDveyanca  to  his  wife  did  not  divest 
the  Il«i.  The  bank,  therefore,  having  paid 
Its  money  to  the  eztkigulshment  pro  tanto 
of  a  valid  lien  on  the  property.  Is  entitled  to 
be  subrogated  to  the  extent  of  Its  payment  to 
the  rights  of  that  llenholder.  The  principle 
of  subrogation  here  applied  Is  not  that  of  one 
llenholder  paying  off  the  claim  of  another;  It 
is  simply  that  of  a  purchaser  at  a  void  sale 
who  pays  his  m<Miey  to  extinguish  a  lien,  but 
who  is  deprived  of  obtaining  the  property 
because  the  sale  is  void.  It  Is  to  be  noted 
that  the  bonik  was  not  a  volunteer  in  the 
transaction.  We  will  not  reverse  this  ruling 
of  the  trial  Judge.  Perry  v.  Adams,  98  N.  O. 
167.  3  S.  E.  729,  2  Am.  St  Rep.  326,  and 
note;  Scott  v.  Dunn,  21  N.  O.  425,  30  Am. 
IDec.  177,  and  note;  16  B  C.  L.  76;  37 
Cyc.  454.  The  daim  of  subrogation  made  by 
tile  bank  was  not  barred,  as  contended,  be- 
cause not  asserted  wittiln  a  reasonable  time. 

[I]  6.  It  is  insisted  by  the  plaintiff  in  er- 
ror tliat  the  Franklin  lien  is  not  valid  be- 
cause the  execution  was  not  entered  upon  the 
general  execution  dodset  in  the  county  of  the 
residence  of  the  defendant,  as  required  by  law. 
The'  law  does  not  require  an  execution  to  be 
entered  upon  the  general  execution  docket 
In  so  far  as  it  concerns  the  interests  of  the 
parties  to  the  suit  The  validity,  therefore, 
of  the  lien  upon  the  property  as  to  I*  B.  Ray 
Is  not  affected  by  a  failure  to  enter  the  exe- 
cution upon  the  general  execution  docket 
We  have  already  held  that  the  trial  court 
was  authorized  to  find  that  Mrs.  Ray  was 


a  purchaser  under  the  deed  of  March  21, 
1895.  As  su<^  the  burden  is  upon  her  to 
show  that  she  purchased  bona  flde,  and  with- 
out notice  of  the  lien  in  question.  Kason  v. 
Vandlver,  108  Ga.  109,  33  S.  E.  873.  The 
trial  court  was  authorized  to  hold  that  the 
plaintiff  in  error  had  failed  to  carry  the  bur- 
den. 

Judgment  affirmed  in  part,  and  reversed 
in  part  , 

BECK,  ATKINSON,  and  HILL,  JJ.,' con- 
cur.   FISH,  C  J.,  absent  on  account  of  slck- 


(20  Qo.   App.  788) 

DOBBS  V.  GEORGIA  RT.  &  POWER  00. 

(No.  8093.) 

(CJoort  of  Appeals  of  Geon^a,  Division  No.  1. 
Sept  13,  1017.) 

(Syttabu*  (y  ike  Court.) 

AssioNUKNTs  or  EiBBOR  —  Monoif  FOB  New 
Trial. 
There  is  no  merit  in  the  assignments  of  er- 
ror, and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  Court  Cobb  County; 
H.  L.  Patterson,  Judge. 

Action  between  H.  O.  Dobbs  and  the 
Georgia  Railway  &  Power  Company.  Judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror.   AfUrmed. 

J.  Z.  Foster,  of  Marietta,  for  plaintiff  in 
error.  Colquitt  &  Conyers,  of  Atlanta,  and 
John  T.  Dorsey,  of  Marietta,  for  def^idant 
in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  G.  J.,  and  GEORGE,  J.,  concur. 


(20  Oa.  App.  eU) 
COX  V.  SEBLX.     (No.  8512.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  29,  1917.    Rehearing  Denied 

Sept  13,  1917.) 

(Syllahus  hy  ihe  Court.) 

Refusai,  of  Cxbtiobabi. 

The  judge  of  the  superior  court  did  not  err 
in  refusing  to  sanction  the  petition  for  certio- 
rari 

.  Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  between  Henry  Cox  and  Martealy 
Seely.  Judgment  for  the  latter,  petition  for 
certiorari  refused,  and  the  former  brings  er- 
ror.   Affirmed. 

Hendricks,  Mills  &  Hendricks,  of  Nash- 
ville, for  plaintiff  in  error.  Ira  S.  C31ary,  of 
Nashville,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 
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(20    Ga.    App.    776) 

INTERSTATE  CHEMICAL  CORP.  T. 

SLADE  &  TREADWEUU 

(No.  8881.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  3,   1917.     Rehearing  Denied 

Sept,  25,  1917.) 

(Syllabus  by  the  Court.) 

1.  EviDBKCB  €=»130—DEnxB8— Relation  to 
Issue. 

The  court  erred  in  admitting  in  evidence, 
over  timely  and  appropriate  objections  from  the 
defendant,  certain  letters  written  by  the  defend- 
ant to  another  brokerage  firm,  which  firm,  at  the 
time  of  the  writing  of  the  letters,  had  no  connec- 
tion with  the  plaintiff  brokerage  firm. 

2.  Factobs  €=946— Action  it)B  Commissions- 
Question  FOB  JUBT. 

The  plaintiffs  contended  that  under  section 
8587  of  the  Civil  Code  of  1910  they  were  enti- 
tled to  commissions  on  all  goods  sold  through 
them  to  the  defendant  and  accepted  by  the  lat- 
ter, irrespective  of  whether  the  goods  were  ever 
delivered.  On  the  other  hand,  it  was  the  de- 
fendant's contention  that  it  had  a  special  con- 
tract with  the  plaintiffs,  under  which  the  latter 
were  to  receive  commissions  on  such  goods  only 
as  were  delivered  to  the  former.  There  waa 
evidence  to  support  each  of  these  contentions, 
&nd  it  was  not  dear  what  was  the  actual  under- 
standing and  intention  of  the  parties  in  this 
respect.  This  question,  therefore,  should  have 
been  submitted  to  the  jury,  and  the  court  erred 
in  directing  a  verdict  in  favor  of  the  plaintiffs. 

Error  from  Caty  Court  of  Macon;  H.  A. 
Mathews,  Judge. 

Action  by  Slade  &  Treadwell  against  the 
Interstate  Chemical  Corporation.  Judgment 
for  plaintiff  on  a  directed  verdict,  and  de- 
fendant brings  error.    Reversed. 

Minter  Wlmberly  and  Jesse  Harris,  both  of 
Macon,  for  plaintlfT  In  error.  Hardeman, 
Jones,  Park  &  Jobnstmi,  of  Macon,  for  de- 
fendant in  error. 

BROTLES,  P.  J,    Judgment  reversed. 

JENKINS  and  BLOODWORTH,  JJ,,  con- 
cur. 


(2»    Ga.    App.    718) 

TERRELD  v.   STATE.     (No.  8774.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Aug.  3,  1017.     Rehearing  Denied 

Sept  13,  1917.) 

(Syllabui  ty  the  Court.) 

Motion  tOB  New  TbiaI/— Evidexcb. 

There  is  no  substantial  merit  in  any  of 
the  special  assignments  of  error,  and,  there  be- 
ing some  evidence  to  support  all  the  material 
allegations  in  the  indictment,  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Gordon  <3oun- 
ty ;  M.  C.  Tarver,  Judge. 

J.  T.  Terrell  was  indicted,  and  from  the 
verdict,  he  brings  error.    Affirmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
Starr  &  Pascball,  of  Calhoun,  and  Neel  & 
Neel,  of  Cartersvllle,  for  plaintiff  In  error. 


Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
State. 

WADE,  O.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(20  Go.   App.  79) 

WESTERN  &  A.  R.  CO.  v.  NANCE. 

(No.  8106.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Sept  18,  1917.) 

(SyUabuf  ly  the  Court.) 

1.  Instructions. 

While  in  some  instances  the  charge  of  the 
court  was  an  inaccurate  statement  of  the  law, 
yet,  when  considered  as  a  whole,  it  presents  no 
reversible  error  of  law. 

2.  SuFFiciEHOT  or  Etidbnck  —  Motion  foi 
New  Tbiai.. 

The  evidence  authorized  the  verdict,  and  the 
court  did  not,  for  any  of  the  reasons  asEngaed, 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A,  W.  Fite,  Judge. 

Action  between  the  Western  &  Atlantic 
Railroad  Company  and  T.  A.  Nance.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.     Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  M.  L.  Har- 
ris, of  Ringgold,  and  Maddox,  McCamy  & 
Shumate,  of  Dalton,  for  plaintiff  in  error. 
Atkinson  &  Bom,  of  Atlanta,  and  J.  R. 
Johnston,  of  Ringgold,  for  defendant  in  error. 

LUKE,  J,    Judgment  affirmed. 

WADE,  C.  J.,  and  GEJORGB,  J.,  concur. 

(lOS  s.  c.  «) 
FARMERS'   UNION  MERCANTILE  CO.  t. 
ANDERSON.    (No.  9802.) 

(Supreme  Court  of  South  Carolina.     Sept  5. 
1»17.) 

1.  Set-Off  and  Countebclaiu  «=»41  —  Mn- 
TUAUTT— Pasties. 

In  an  action  on  a  note,  plaintiff  filed  a 
counterclaim  alleging  that  plaintiff  and  a  bank 
organized  an  institution  and  induced  defendant 
to  store  his  cotton  therein,  that  plaintiff  agreed 
to  hold  sudi  cotton  until  defendant  would  be  able 
to  obtain  a  fair  price,  to  insure  it  and  in  case  o( 
fire  to  allow  him  the  highest  market  price  at 
the  time  of  the  loss,  that  the  cotton  was  de- 
stroyed by  fire,  but  that  plaintiff  did  not  allow 
him  the  market  price  at  the  time  of  tixe  loss. 
Held,  that  the  counterclaim  was  not  detectivi 
because  the  bank  was  not  a  party  to  the  action, 
as  no  cause  of  action  by  way  of  counterclaim 
was  stated  against  the  bank  and  plaintiff  jointly, 
and  it  being  immaterial  that  the  bsnk  partici- 
pated in  the  organization  of  the  institation  aad 
inducing  plaintiff  to  store  his  cotton  therein. 

2.  Set-Off  and  CoTrNTEBci.ADf  4=334(1)  — 

SuBJECT-MaTTER  of  C0UNTERCI»AI»r. 

Code  Civ.  Proc.  1912,  g  200,  dedares  In 
subdivision  1  that  a  counterclaim  may  be  set  up 
if  it  arises  out  of  the  contract  or  transactioa 
set  forth  in  the  complaint  or  is  connected  witl 
the  subject  of  the  action,  while  subdivision  2 
provides  that  in  any  action  arising  on  n  con- 
tract any  other  cause  of  action  also  on  contract 
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and  existing  at  the  commencement  of  the  ac- 
tion ma;  be  set  up  as  a  counterclaim.  Sdd  that, 
under  the  latter  subdivision,  It  is  not  necessary 
that  defendant's  counterclaim  arise  out  of  con- 
tract or  be  connected  with  the  contract  sued  on. 

3.  P1.EAD1N0  ®=3l42  — ConnTSBCi.AiH  — CoR- 

BTRtJcnON. 

Where  in  an  action  on  a  note  defendant 
pleaded  as  a  counterclaim  that  plaintiff,  having 
induced  him  to  store  his  cotton  with  a  particular 
institution,  agreed  to  hold  it  until  he  should  be 
able  to  obtain  a  fair  price  to  insure  it,  and  in 
case  of  loss  by  fire  to  allow  him  the  highest  mar- 
ket price  at  the  time,  but  that  after  a  loss  by 
fire,  it  having  been  stored  under  an  open  shed 
without  any  protection,  plaintiff  did  not  al- 
low defendant  the  highest  market  price,  the 
counterclaim  is  obviously  one  of  tort,  notwith- 
standing the  averments  as  to  negligence;  for, 
while  such  averments  were  appropriate  to  an 
action  of  tort,  they  were  also  appropriate  to  an 
action  against  a  bailee. 

4.  BAii.ifENT  «=»11— Ihnr  or  Baii-eb. 

A  bailee  impliedly  agrees  to  exercise  reason- 
able care  and  diligence. 

5.  PuiADiNG  «=»49— Contract  ob  Tobt— Al- 

I.EGATIONS   OF  NEOt-rOENCE. 

In  an  action  on  a  contract,  allegations  as  to 
negligence  cannot  convert  the  action  from  one 
«x  contractu  to  one  ex  delicto. 

6.  Bailment  «=»11— Dtjtt  of  Baimw. 

In  the  absence  of  contract,  express  or  Im- 
plied, a  bailee  is  not  bound  to  insure  the  sub- 
ject of  a  bailment,  but  may  do  so. 

7.  Action  «=>28  —  Waiver  of  Tort  — Bail- 

MFNT. 

Where  a  bailee,  acting  as  a  warehouseman. 
was  negligent  in  caring  for  property  delivered 
to  him,  the  bailor  may  sue  in  tort  or  waive  the 
tort  and  sue  on  the  contract. 
a.  PiJiADiNO  ®=»35—ScRPi.usAaE— Nature  op 
Action. 

Where  the  cotton  of  defendant  which  plnin- 
tjff  had  agreed  to  store  was  destroyed  by  fire, 
and  in  an  action  on  a  note  defendant  countcr- 
daiined  on  the  rround  that  plaintiff  did  not.  as 
agreed,  allow  him  the.  highest  market  price  of 
the  cotton,  allegations  as  to  negligence  of  plain- 
tiff n»  bailee  were  sorrylnsagp.  regardless  ot 
whether  the  counterclaim  sounded  in  tort  or 
contract,  and  may  be  disregarded;  for  in  nei- 
ther case  was  it  necessary  to  nlloge  or  prove  neg- 
ligence on  the  part  of  the  plaintiff  bailee. 

9.  PtBADiNO  *=»195 — Demurrer— Ground. 

Where  a  counterclaim  in  an  action  on  a  con- 
tract stated  at  least  one  cause  of  action  on 
contract,  it  is  not  suhb'ect  to  demurrer,  though 
Jumbled  with  another  on  tort. 

10.  Pleading  fi=>34(l)  —  Counterclaim  — 
Co-v  structiow. 

Where  it  is  a  doubtful  question  whether  a 
counterclaim  in  an  action  on  p  contract  is  uu 
contract  or  tort,  it  will,  under  Code  Civ.  Proc. 
1012.  (  20©.  declaring  that  nlendings  shall  be 
liberally  construed  with  a  view  to  substantial 
justtice.  be  "presumed  that  the  eonnterclaim  was 
on«»  on  contract  instead  of  tort,  and  all  reason- 
able intendments  will  be  given  to  that  construc- 
tion, where  otherwise  the  counterclaim  could 
not  be  sustained.    . 

Appeal  from  Common  Pleas  Circuit  Conrt  of 
Bnmwell  Connty:   Frank  B.  Gary.  .Judge. 

Action  by  the  Farmers'  Union  Mercantile 
Company  against  F.  H.  Anderson.  From  a 
judgment  sustaining  a  demurrer  to  defend- 
ant's counterclaim,  he  appeals.    Reversed. 

Jas.  E.  Davis,  of  Barnwell,  for  appellant 
Bates  4  Slrams,  of  Barnwell,  for  respondent 


HYDRICK,  J.  Plalntur  sued  on  a  note. 
Defendant  set  up  a  counterdalm.  Immaterial 
Terbiage  omitted,  as  follows: 

"That  the  above-named  plaintiff,  together  with 
the  Home  Bonk  of  Barnwell,  some  time  during 
the  fall  of  1914,  organized  an  institution  known 
as  the  'Farmers'  Union  Warehouse,'  and  in- 
duced the  defendant  to  store  therun  eleven 
bales  of  lint  cotton. 

"That  when  defendant  stored  said  cotton,  the 
plaintiff  contracted  and  agreed  to  hold  said  cot- 
ton for  such  time  as  the  defendant  would  be  able 
to  obtain  a  fair  price,  and  to  insure  said  cot- 
ton, so  in  case  of  loss  by  fire  to  allow  him  the 
highest  market  price  at  the  time  of  said  loss. 

"That  said  cotton,  on  account  of  the  negli- 
gence and  gross  carelessness  on  the  part  of  said 
plaintiff,  was  totally  destroyed  biy  fire,  it  having 
been  stored  under  an  open  shed,  in  an  open' lot,' 
without  any  protection  from  incendiaries  or  oth- 
erwise, and  became  a  total  loss  to  this  defend- 
ant, save  that  said  defendant  was  allowed  the 
price  of  6  cents  per  pound ;  whereas,  cotton 
at  that  time  was  selling  at  7  to  7^/4  cents  per 
pound,  and  by  the  action  of  said  plaintiff  he  has 
lost  the  sum  of  $174,  for  which  he  is  entitled  to 
judgment  by  way  of  counterclaim." 

Plnintiff  demurred  on  the  grounds: 
"That  the  same  does  not  constitute  a  defense, 
in  that  the  Home  Bank  of  Barnwell  is  not  a 
party  to  this  action,  and  that  the  matters  and 
things  set  forth  in  the  snid  defense  and  coun- 
terclaim are  not  a  part  of  the  contract  sued  up- 
on, has  no  relation  to  the  same,  and,  if  said 
allegations  are  correct,  constitutes  a  cause  of 
action  raising  ex  delicto,  and  not  ex  contractu, 
and  not  subject  of  defense  or  counterclaim  in 
this  action." 

The  court  below  sustained  the  demurrer, 
boldlng : 

"Tliat  the  counterclaims  set  forth  in  the  an- 
swer do  not  set  up  any  defense  to  the  complaint, 
in  that  they  are  not  responsive  to  the  allegations 
of  the  complaint  and  do  not  come  within  the 
provisions  of  the  Code,  allowing  defense  by 
way  of  counterclaim." 

[1]  In  the  first  paragraph  of  his  answer  de- 
fendant alleges  thnt  plaintiff  and  the  Home 
Bank  of  Barnwell  organized  the  Fanners' 
Union  Warehouse  and  Induced  him  to  store 
his  cotton  therein.  Tbat  states  no  cause,  of 
action  agaln.st  the  bank,  or  against  the  bank 
and  plaintiff  Jointly.  It  makes  no  difference 
who  organized  the  warehouse:  nor  Is  It  of 
any  consequence  that  plaintiff  and  the  bank 
induced  defendant  to  store  his  cotton  In  it. 
In  the  absence  of  any  allegation  of  fraud  In 
the  Inducement.  No  l^al  liability  for  the 
consequences  results  from  merely  Inducing 
or  persuading  another  to  do  a  lawful  act,  or 
enter  Into  a  lawful  contract  The  bank  was 
not  a  necessary  or  proper  iwrty. 

[2]  Section  200  of  the  Code  of  Civil  Pro- 
«Wure  provides  for  two  classes  of  counter- 
claims. Subdivision  1  provides  that  a  ooun- 
terclalm  may  be  set  up  If  it  arises  "out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  [is]  connected  with  the  subject  of 
the  action."  Subdivision  2  provides  for  an- 
other distinct  class,  "In  an  action  arising  on 
contract  any  other  cause  of  action  arising 
also  on  contract,  and  existing  at  the  com- 
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menoement  of  tbe  action."  So  that  it  Is  not 
necsessary  that  defendant's  counterclaimi 
arise  out  of  or  be  connected  with  the  oontract 
sued  on.  It  is  only  necessary  that  it  arise  on 
contract  to  bring  it  under  subdirlslon  2. 

[1,  4]  In  the  second  paragraph  of  his  an- 
mrer  defenidant  alleges  that  plalntlif  (not 
plaintiff  and!  the  bank)  "contracted  and 
agreed"  to  hold  his  ootfam  and  insure  it 
against  loss  by  fire;  and  in  the  third  para- 
graph he  alleges  the  breadi  of  that  con- 
tract, and  the  damages  resulting  to  him  there- 
from. It  is  too  plain  for  argument  that  the 
oounteidaim  is  based  upon  an  express  con- 
tract. 

True,  tbe  allegation  of  negllgeoce  in  stor- 
ing the  cott<»  is  appropriate  to  an  action  of 
tort;  but  It  is  not  Inappropriate  to  an  action 
on  the  contract  of  bailment,  because,  being 
for  tbe  benefit  of  both  parties,  the  bailee  Im- 
pliedly agreed  to  exercise  reasonable  care  and 
diligence.    Lylea  ▼.  McFle,  1  McMul.  21. 

[6]  Moreover,  in  an  action  on  oontract,  al- 
legations of  negUgwice  cannot  have  the  effect 
of  changing  the  essential  features  of  the 
transaction  so  as  to  convert  a  mere  breadi 
of  contract  Into  a  tort  Ev«i  under  the 
strictness  of  the  oM  practice,  matters  of  ag- 
gravation set  forth  in  a  count  in  assumpsit 
did  not  change  It  to  a  count  in  tort.  4  Cyc. 
S31,  and  note,  where  it  Is  said:  ' 

"The  words  'negligent'  and  'negligently,'  ap- 
plied to  the  contract  of  defendant  in  the  state- 
ment of  a  claim,  do  not  change  the  action  from 
assumpsit  into  one  ez  delicto." 

[1-9]  The  counterclaim  Is  on  a  contract  of 
twofold  nature — to  insure  the  cotton,  as  well 
as  to  store  it  In  the  absence  of  contract 
express  or  Implied  from  the  circumstances,  a 
bailee  is  not  bound  to  Insure  the  subject  of 
bailment,  though  he  may  do  so.  5  Cyc.  176. 
In  other  words,  that  duty  is  not  imposed  on 
him  by  law.  Therefore,  so  f^  as  that  fea- 
ture of  the  counterclaim  Is  concerned,  it  is 
ui)on  contract  pure  and  timple.  So  far  as 
the  bailment  feature  of  it  is  concerned,  de- 
fendant might  have  sued  in  tort,  or  be  ha<d 
the  right  to  waive  the  tort  and  sue  on  tbe 
contract.  Bryce  v.  Parker,  11  S.  C.  337.  In 
^ther  case  he  was  not'  bound  to  allege  or 
prove  negligenoe  on  the  part  of  the  bailee. 
Tlndall  v.  McCarthy,  44  S.  O.  487,  22  S.  R 
734 ;  Fletecbman  v.  By.,  76  8.  O.  237,  56  S.  B. 
974,  9  L.  R.  A.  (N.  S.)  519.  The  allegatlMi  of 
negligence  therefore  may  be  disregarded  as 
surplusage.  But,  as  the  counterclaim  states 
at  least  one  cause  of  action  on  contract  even 
If  it  were  jumbled  with  anotber  oa  tort,  de- 
murrer would  not  lie.  Welbom  v.  Dlxoo,  70 
S.  C.  108,  49  S.  B.  232,  3  Ann.  Gas.  407,  and 
cases  dted. 

[10]  If  it  were  a  doubtful  question  wheth- 
er the  counterclaim  Is  on  contract  or  on  tort, 
tbe  statute  (Code,  |  209),  which  says  that 


pleadings  shall  be  liberally  oonStrocU  with  a 
view  to  substantial  justice  between  the  pai^ 
ties,  would  require  the  court  to  indulge  ev- 
ery reasonable  intendm^it  In  favor  of  the 
view  that  It  was  on  contract 

"Tbe  generally  accepted  rule  is  that  in  doubt- 
ful cases  every  intendment  is  in  favor  <^  re- 
Sarding  tbe  action  [as]  ex  contractu."     Ran- 
olph  V.  Walker,  78  S.  0.  157.  59  S.  B.  866. 

A  sufficient  reason  for  the  rule  Is  that  it 
permits  substantial  justice  to  be  done  between 
the  parties.  In  this  case,  if  defendant  has  a 
valid  claim  against  plaintiff,  it  would  be  an 
Injustice  to  him,  and  also  to  plaintiff,  to  turn 
him  out  of  court  on  a  tedmlcal  oonstmction 
of  his  pleading,  and  put  him  to  the  necessity 
of  bringing  another  action,  and  plaintiff  to 
the  necessity  of  defending  another  action, 
upon  Identically  the  same  facts,  only  stateU 
in  slightly  different  phraseology,  when  their 
differences  can  be  litigated  In  this  action  at 
less  expense  to  both.  The  refbrmed  proce- 
dure was  intended  to  obviate  siKh  rnnltlplid- 
ty  and  circuity  of  action. 

Under  the  old  practice  each  form  of  action 
had  distinctive  earmarks,  so  that  there  was 
little  or  no  difficulty  in  determining  what 
kind  of  action  the  pleader  intended  to  bring. 
But  the  Code  requires  only  a  statement 
of  the  ultimate  facts  constituting  the  causes 
of  acticHi;  and,  as  precisely  the  same  facts 
may  give  rise  to  an  action  ex  contractu 
or  ex  delicto,  at  the  pleader's  election,  and 
as  tbe  pleader  is  not  required  to  name  his  ac- 
tion, or  to  spedflcally  declare  his  Inteatlmi 
or  indicate  his  election,  it  is  often  difficult  to 
detenulne  what  kind  of  action  was  intended. 
In  doubtful  cases  the  question  must  be  "deter- 
mined by  the  substance  of  the  allegations, 
and  such  other  facts  and  drcumstanoes  as 
may  throw  light  upon  the  Intention:  every 
reasonable  intendment  being  indulged  In  fa- 
vor of  that  conclusion  whldi  will  result  in 
doing  substantial  justice  between  the  parties. 
Randolph  v.  Walker,  supra ;  Pom.  Betn.  567- 
673,  801.  Therefore,  if  the  question  were  In 
doubt  in  this  case,  under  the  rule  stated.  It 
would  be  presumed  that  def^idant  Intended 
to  waive  the  tort  and  sue  on  contract  be- 
cause he  Is  presumed  to  have  known  that  be 
could  not  counterclaim  In  tort  In  this  action. 
because  his  cause  of  action  does>  not  arise 
out  of  the  contract  or  transaction  set  forth  in 
the  complaint  as  the  foundation  of  plaintiff's 
claim,  nor  is  it  connected  with  the  subject  of 
the  action — at  least  he  does  not  so  allege — 
and  it  must  be  presumed  that  he  intended 
his  pleading  to  be  effective. 

Judgment  reversed. 

OABT,  0.  J.,  and  WATTS,  FRASBB,  and 
GAGE,  JX,  concur. 


Digitized  by 


Google 


S.C.) 


BAKFIELD  v.  BARNES 


'425 


(108  a.  o.  1) 

BAKB<IEIJ>  et  aL  t.  BABNEiS  et  aL 
(No.  9748.). 

(Sapreme  Goart  of  South  Carolina.     July  11, 

1917.    On  Amended  Petition  for  Behear- 

ins.  Sept  18,  1917.) 

1.  Afpkal  and  EBBon  $s>91(8)  —  Decisions 
Appealable. 

Where  after  plaintiffs'  title  had  been  quieted 
and  defendants  had  been  enjoined  from  setting 
op  an;  adverse  claims,  defendants  were  given 
leave  to  take  testimony  to  be  used  in  attacking 
the  decree,  and  an  order  was  entered  modifying 
tUc  decree  so  as  to  permit  defendants  to  move 
for  an  order  vacating  it,  such  orders  affected 
plaintiffs*  substantial  rights  and  were  appealable. 

2.  Jtjdqment  'Ss>386(7)  -Attack— Laches. 

A  delay  of  over  10  years  after  the  youngest 
defendant  became  of  age  in  attacking  a .  judg- 
ment rendered  on  stipulation  between  counsel  on 
the  ground  of  a  false  statement  in  the  stipula- 
tion is  not  excused  by  showing  that  the  false 
statement  was  not  discovered  until  shortly  be- 
fore institution  of  the  attack,  for  it  was  open 
to  discovery  when  the  decree  was  rendered. 
8.  JcDouENT  ®=>356— Vacation— GsorrnDS. 

Where  a  decree  enjoining  defendants  from 
questioning  plaintiffs'  title  was  based  on  the  va- 
lidity of  a  prior  judgment  to  which  defendants 
were  parties,  the  fact  that  an  agreed  statement 
of  facts,  referring  to  service  of  process  on  de- 
fendants in  such  former  action,  erroneously  re- 
cited service  on  them  in  another  action  does  not 
warrant  vacation,  it  being  obvious  that  the  court 
took  the  agreed  statement  as  referring  to  the 
action  which  it  treated  as  a  bar;  there  being  no 
evidence  of  service  in  the  record  other  than  the 
agreed  statement. 
4.  Infants  «=380(3)  —  Guabdian  ad  Lrrxu  — 

Judgment. 
Where  summons  is  duly  served  on  minors, 
they  are  brought  within  the  jurisdiction  of  the 
coort,  and  subsequent  irregularities  in  the  ap- 
pointment of  a  guardian  ad  litem  do  not  render 
the  judgment  void. 
B.  Judgment  i8=>713(2)  —  Conclusiveness  — 

Mattebs  Co.'^cluded. 
A    decree    for    complainant    is    conclusive 
against  all  defenses  which  were  «r  could  have 
been  presented. 

6.  Judgment  ^=>299(2),  342(4)  —  Vacation  — 
PowEB  or  Judge  at  Cuambers. 

A  judge  at  chambers  cannot  set  aside,  modi- 
fy, or  open  a  final  judgment. 

7.  Judgment  <S=>385  —  Stat  of  Execution  — 
PowEB  or  Judge  at  (Thambebs. 

While  a  judge  at  chambers  can  temporarily 
Btay  execution  of  a  final  judgment  and  may, 
where  a  decree  was  rendered  by  fraud,  accident, 
mistake,  or  even  by  defendant's  excusable  neg- 
lect, temporarily  stay  execution  until  applica- 
tion can  bo  made  to  the  proper  court  for  perma- 
nent relief,  it  is  improper  for  the  judge  at  cham- 
bers to  make  an  order  authorizing  defendants  to 
move  for  vacation  of  a  decree  enjoining  them 
from  questioning  plaintiffs'  title. 

8.  Costs  «=>1]0(5)  —  Secubitt  pob  Costs  — 
Nonbesidents— Coparties. 

Where  several  of  defendnnts  petitioning  for 
vacation  of  a  decree  against  them  were  re&idents 
of  the  state,  the  rule  requiring  nonresidents  to 
give  security  for  costs  is  inapplicable,  and  a  mo- 
tion to  require  defendants  to  give  such  security 
was  properly  denied. 

9.  Infants  «=9l06— Pbbsumftionb— Cabs  of 
Pbopebtt. 

The  duty  and  responsibility  of  safeguarding 


Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;   T.  J.  Mauldln,  Judge. 

Action  by  Henry  Barfleld  and  others 
against  Henry  C.  Barnes  and  others.  There 
was  a  decree  for  plaintiffs,  and  many  years 
thereafter  on  motion  of  defendants,  orders 
allowing  them  to  take  the  deposition  of  their 
mother  to  perpetuate  her  testimony  to  be 
used  In  the  defense  of  the  action  shonld  the 
decree  be  act  aMde  and  modifying  the  de- 
cree to  permit  defendants  to  move  to  open 
the  decree  and  allow  them  to  defend  anew, 
were  entered,  and  plaintiffs  appeal.  Orders 
reversed. 

The  stipulation  of  counsel  and  the  decree 
referred  to  are  as  follows: 

It  is  agreed  between  counsel  for  the  plaintifb 
and  the  defendants: 

(1)  That  the  plaintiffs  hold  the  lands  as  alleg- 
ed in  the  first  and  third  paragraphs  of  ibe  com- 
plaint; that  is,  that  said  lands  are  a  part  of 
the  lands  divided  by  the  will  of  George  Strat- 
ford to  the  mother  of  the  defendants  for  life, 
with  remainder  to  the  defendants,  her  children; 
that  the  plaintiffs  held  title  from  W.  H.  Lyles, 
who  bought  at  master's  sale  of  the  premises, 
made  under  decree  for  foreclosure  in  case  of  J. 
T.  Hay  v.  Sarah  J.  Barnes. 

(2)  That  George  Alden  held  mortgage  author- 
ized by  decree  in  case  of  Geo.  W.  Barnes  et  al. 
V.  Henry  C.  Barnes  et  al.,  and  that  same  passed 
to  J.  T.  Hay,  his  assignee,  by  his  deed  of  assign- 
ment for  the  benefit  of  creditors. 

(3)  That  the  records  of  the  two  actions  be  of- 
fered, and  that  J.  T.  Hay  and  W.  D.  Trantham 
would  testify  that  the  return  of  service  of  sum- 
mons in  the  first-mentioned  case  on  the  minor 
defendants,  except  Henry  G.  Barnes',  was  made 
by  the  affidavit  of  Thos.  S.  Myers,  in  1880;  that 
such  return  was  filed  with  the  record  by  J.  T. 
Hay;  that  return  of  service  of  summons  on 
Henry  C.  Barnes  was  made  by  the  sheriff  of 
Greenville  county,  was  also  filed  wiHi  said  rec- 
ord by  J.  T.  Hay,  and  that  it  was  in  the  record 
up  to  within  the  last  ten  months. 

(4)  That  in  1875  when  the  action  of  Geo.  W. 
Barnes  et  al.  v.  Henry  C.  Barnes  et  al.  was 
begun,  none  of  said  defendants  were  over  the  age 
of  14  years,  except  the  said  Henry  C.  Barnes, 
and  that  all  lived  with  their  parents  at  the 
time  except  Henry  C.  Barnes. 

Decree. 

In  this  action  the  plaintiffs  allege  that  they 
are  the  owners  of  certain  lands  described  in  the 
complaint,  and  that  the  defendants  claim  some 
interest  in  said  lands,  and  that  the  claims  of  the 
defendnnts  constitute  a  cloud  upon  the  title  of 
the  plaintiffs  which  they  seek  to  have  removed. 
The  defendants  have  all  been  properly  served 
with  the  summons  and  are  before  the  court;  a 
guardian  ad  litem  has  been  properly  appointed 
for  such  of  the  defendants  as  are  minors;  the 
defendants  have  answered ;  the  cause  has  been 
fully  argued  before  me  by  counsel  for  the  plain- 
tiffs and  defendants.  The  lands  described  m  tihe 
complaint  were  devised  by  the  late  George  Strat- 
ford to  his  granddaughter,  Sarah  J.  Cook,  who 
afterwards  intermarried  with  George  W.  Barnes, 
for  life,  and  after  her  death  to  her  children,  who 
are  the  defendants  in  this  action. 

On  the  31st  day  of  July,  1875,  George  W. 
Barnes  and  his  wife,  Sarah  J.  Barnes,  instituted 
an  action  in  this  county  against  tiieir  children, 
then   in    esse,    Henry   C.    Barnes,   Preston    B. 


tte  rights  of  infants  rests  primarily  on  judges   Barnes,  W.  Doby  Barnes,  Minnie  Barnes  (now 


of  the  circuit  court,  and  it'  must  be  presumed 
that  a  decree  affecting  the  rights  of  an  infant 
was  jealously  scrutinized. 


Minnie  Barnes  Rawlinson^,  Daisic  Barnes  (now 
deceased),  George  S.  Barnes,  Ida  Barnes  (now 
Ida  Barnes  Price),  Joseph  Eugene  Barnes,  and 
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Benjamin  Cook  Barnes,  and  other  contingent  re- 
maindermen under  the  will  of  George  Stratford. 
The  summons  in  this  action  was  personally  serv- 
ed on  all  of  the  defendants,  as  appears  on  the 
records  in  said  cause.  Defendants  appeared,  a 
guardian  ad  litem  was  appointed  for  the  minor 
defendants  and  answered,  and  everything  ap- 
pears to  have  been  done  in  a  regular  and  orderly 
manner.  The  object  of  this  action  was  to  ob- 
tain the  authority  of  this  court  to  mortgage  the 
lands  described  in  the  complaint  therein  for  the 
purpose  of  obtaining  money  to  improve  the  prop- 
erty. By  a  decree  of  this  court  in  the  cause, 
made  on  the  2l8t  of  October,  1875,  George  W. 
Barnes  and  Sarah,  his  wife,  were  aathorized  to 
mortgage  the  lands  to  George  Alden  for  an 
amount  stated  in  said  order.  The  mortgage  was 
made  to  said  George  Alden,  a  merchant  of  Cam- 
den, S.  C.,  and,  said  George  Alden  having  made 
an  assignment  for  the  benefit  of  his  creditors, 
said  mortgage  passed  to  J.  T.  Hay,  assignee,  and 
W.  D.  Trantham,  agent  of  creditors,  under  said 
deed  of  assignment. 

Some  time  in  the  year  1880  the  said  J.  T.  Hay, 
assignee,  and  W.  D.  Trantham,  agent  of  credi- 
tors of  George  Alden,  began  an  action  in  this 
county  against  George  W.  Barnes  and  Sarah, 
his  wife,  to  foreclose  the  mortgage  above  refer- 
red to.  In  this  action  said  George  W.  and 
Sarah  Barnes  appeared,  and  asked  that  their 
children,  remaindermen  under  the  will  of  George 
Stratford,  be  made  parties  defendant.  By  an  or- 
der of  this  court  they  were  made  parties,  were 
duly  served  with  the  summons  in  the  action,  a 
guardian  ad  litem  was  appointed  for  them,  all  of 
the  defendants  answered,  the  issues  were  refer- 
red to  the  master,  the  master  made  a  report,  and 
a  decree  for  foreclosure  was  made  by  this  court. 
Under  this  decree  a  sale  was  made  and  the 
premises  were  bought  by  J.  T.  Hay,  who  receiv- 
ed titles.  J.  T.  Hay  subsequently  made  titles  to 
Sarah  J.  Barnes,  who  executed  a  mortgage  to 
him  to  secure  the  purchase  money.  This  mort- 
gage was  foreclosed  by  said  J.  T.  Hay  under  de- 
cree of  this  court,  and  at  a  sale  thereunder  Wm. 
H.  Lyles  purchased  the  lands,  and  from  him  the 
plaintiffs  derive  title. 

The  only  claim  set  up  by  the  defendants  in 
this  action,  by  which  they  seek  to  defoul  or  cast 
a  cloud  upon  the  title  'of  the  plaintiffs,  is  that 
in  the  original  proceedings  of  George  W.  Barnes 
and  Sarah,  his  wife,  against  Henry  C.  Barnes 
et  al.,  the  court  did  not  obtain  jurisdiction  of 
the  persons  of  the  minor  defendants,  in  that, 
while  the  record  shows  that  the  summons  was 
regularly  served  upon  the  minors,  said  record 
does  not  show  that  said  summons  was  served 
upon  the  father,  mother,  or  guardian  of  such  mi- 
nors; and  it  is  alleged  now  that  unless  snch 
fact  appears  upon  the  record  the  court  is  with- 
out jurisdiction.  It  would  be  a  very  technical 
construction  of  the  statute  to  so  hold,  especially 
after  the  lapse  of  25  years,  and  disturb  rights 
vested  under  a  decree  of  this  court  on  no  other 
or  higher  grounds.  There  is  no  doubt  that  all  of 
the  parties,  the  parents  and  the  minor  children, 
were  in  court,  proceedings  seem  to  have  been 
careful  and  orderly,  there  is  no  pretense  of  sui^ 
prise,  advantage  taken  of  any  one,  or  fraud.  All 
presumptions  are  in  favor  of  the  regularity  of 
proceedings  in  this  court.  I  must  presume  that 
the  court  inquired  into  the  regularity  of  every- 
thing, especially  in  the  absence  of  any  evidence 
showing  affirmatively  any  irregularity;  for, 
while  the  record  may  not  show  that  the  summons 
was  served  on  the  parent  or  guardian  of  the  mi- 
nor, it  does  not  show  affirmatively  that  it  was 
not  so  served.  The  decree  of  October  21,  1875, 
is  a  judf;ment  of  this  court,  and,  in  my  opinion, 
is  conclusive  of  all  questions  that  should  or 
could  have  been  raised  by  any  of  the  parties  then 
before  the  court. 

But,  in  addition  to  this,  all  of  the  parties  were 
again  before  this  court  in  the  case  of  J.  T.  Hay, 
assignee,  and  W.  D.  Trantham,  Agent  of  Credi- 
tors,, y.  Geo.  W.  Bameset  al.,  in  1880  and .1881, 


in  which  action  the  same  property  rights  were 
involved.  No  question  is  made  before  me  as  to 
the  regularity  of  the  proceedings  in  that  action, 
so  that  the  defendants  are  certainly  estopped 
and  bound  by  the  judgment  therein.' 
It  is  the  judgment  of  the  court: 

1.  That  the  plaintiffs  are  the  owners  in  fee  of 
the  lands  described  in  the  complaint  herein. 

2.  That  the  defendants,  and  none  of  them, 
have  any  right,  or  title,  or  claim  in  or  to  any  of 
the  lands  described  in  the  complaint. 

3.  That  the  defendants,  and  each  and  every 
one  of  them,  be  enjoined  from  asserting  or  in 
any  manner  setting  up,  any  claim  or  title  to  said 
lands,  in  disparagement  of  the  title  of  plaintiffs. 

4.  That  the  defendants  pay  the  costs  of  this 
action. 

L.  A.  Wlttkowsky,  of  Camden,  and  Wm.  H. 
L^les,  of  Columbia,  for  appellants.  David 
E.  Anthony,  of  Washington,  D.  C.,  and  J. 
Frasef  Lyon,  of  Columbia,  for  respondents. 

HYDRICK,  J.  This  action  was  brought  In 
the  court  of  common  pleas  for  Kershaw 
county,  in  March,  1900,  and  was  heard  by 
Judge  Townsend,  who  rendered  his  decree, 
dated  September  12,  1900.  The  decree  and 
the  stipulation  of  counsel  upon  which  the 
issues  were  submitted  to  the  court,  will  be 
reported.  Judge  Townsend  states  clearly  the 
history  of  the~  litigation,  the  Issues  made  by 
the  pleadings,  and  that  upon  which  defend- 
ants specially  relied  in  argument  before  Wm. 
There  was  no  appeal  from  hl«  decree,  and 
nothing  was  done  by  defendants  to  obtain 
relief  from  It,  until  1916,  when  they  applied 
to  Judge  Mnuldln,  at  his  chambers,  in  Rich- 
land county,  for  the .  order  appealed  from. 
The  first  order,  dated  February  11,  1910,  pM- 
mits  defendants  to  take  the  deposition  of 
their  mother,  to  perpetuate  her  testimony, 
to  be  used  In  the  defense  of  this  action,  if 
.the  court  should  grant  their  proposed  mo- 
tion to  open  the  Judgment  and  allow  them  to 
defend  anew,  or,  in  the  prosecution  of  anoth- 
er action  to  recover  the  land,  on  the  falling 
In  of  the  life  estate  of  their  mother,  if  that 
should  be  allowed.  The  second  order,  dated 
May  22,  1916,  modifies  Judge  Townsend's  de- 
cree, so  as  to  permit  defendants  to  move  the 
court  for  the  order  above  indicated.  The 
appeal  from  the  first  was  heard  at  the  last 
October  term,  that  from  the  second  at  the 
last  April  term  of  this  court.  As  they  de- 
pend upon  the  same  facts  and  principles, 
both  appeals  will  be  considered  in  this  oplo- 
ion. 

[1]  The  preliminary  objection  of  defend- 
ants that  these  orders  are  not  appealable  is 
untenable.  They  not  only  involve  the  mer- 
its, but  affect  substantial  rights  of  plaintiffs. 

[2)  The  validity  of  Judge  Townsend's  de- 
cree is  now  assailed,  15  years  after  its  ren- 
dition, and  10  years  after  the  youngest  In- 
fant defendant  became  of  age.  No  e.xcuse  is 
offered  for  such  laches,  other  than  the  al- 
leged discovery,  in  December,  1915,  of  an  al- 
leged false  and  misleading  statement  In  the 
stipulation  upon  which  the  Issues  were  sub- 
mitted to  the  court.  The  excuse  is  Insuffi- 
cient;   for  that  stipulation  has  been. In  the 
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record  all  these  years,  and  the  alleged  false 
statement  appeared  upon  Its  face,  and  was 
therefore  as  open  to  discovery  upon  investi- 
gation of  the  record  in  1900  as  It  was  in  1915. 

[3]  The  stipulation  was  signed  by  J.  T. 
Hay  and  W.  1>.  Trantham,  as  attorneys  for 
plalntlfTs.  Both  have"  sbice  died;  and  de- 
fendants' laches  has  deprived  plaintiffs  of 
their  testimony  relative  to  the  alleged  false 
statement  made  by  them,  and  other  alleged 
Irregularities  in  the  proceedings,  in  which 
they  were  interested  as  parties  or  attorneys, 
with  the  detaUs  and  clrciunstances  of  which 
they  were  more  familiar  than  any  person 
now  living.  But  Bay  and  Trantham  were 
both  men  of  honor  and  integrity  of  cfaaracv 
ter.  whose  standing  at  the  bar  should  and 
does  repel  any  inference  of  intention  to  de- 
ceive or  mislead  the  court  or  opposing  coun- 
sel; and  the  known  skill,  ability,  and  dili- 
gence of  the  court  and  opposing  counsel  (Mr. 
C.  L.  Winkler  and  Hon.  H.  L.  Smith,  now 
Judge  of  the  Fifth  circuit)  warrant  the  In- 
ference that  the  alleged  false  statement  bad 
no  such  Injurious  effect  upon  the  rights  of 
defendants  as  their  counsel  would  have  us 
believe. 

The  statement  which  Is  too  harshly  char- 
acterized as  having  been  false  and  mislead- 
ing and  Inferentlally  as  having  been  Intend- 
ed to  be  so,  is  found  in  the  third  paragraph 
of  the  stipulation.    It  Is : 

"That  J.  T.  Hay  and  W.  D.  Trantham  wonld 
testify  that  the  return  of  service  of  summons  in 
the  first-mentioned  case  on  the  minor  defend- 
ants, except  Henry  C.  Bamea,  was  made  by  the 
affidavit  of  Thos.  S.  Meyers,  in  1880;  that  such 
return  was  filed  with  the  record  by  J.  T. 
Hay,"  etc 

Taming  to  the  stipulation.  It  will  be  se^i 
that  the  first-mentioned  case  is  that  of  J. 
T.  Hay  v.  Sarah  Barnes,  which  was  an  ac- 
tion to  foreclose  the  mortgage  given  by  Mrs. 
Barnes  to  Hiiy  for  the  same  land,  which 
Hay  had  bought  at  the  sale  for  foreclosure 
of  the  Alden  mortgage.  The  action  of  J.  T. 
Hay  V.  Sarah  Barnes  had  no  minor  defend- 
ants. It  was  not  brought  until  1890.  The 
Judgment  therein  was  not  in.  question.  It 
had  no  bearing  on  the  issues,  except  to 
show  that  plaintiff's  chain  of  title  was  de- 
rived through  that  sale  from  the  original 
or  Alden  mortgage.  The  reference  therefore 
to  that  case,  as  the  one  to  which  the  testi- 
mony of  Hay  and  Trantham  was  applicable, 
was  so  manifestly  a  mere  clerical  error  that 
It  is  Inconceivable  that  it  could  have  misled 
any  one.  It  must  have  been  as  apparent 
then  as  It  Is  now  that  it  was  Intended  to 
refer  the  testimony  of  Hay  and  Trantham  to 
the  record  of  1880,  and  we  have  no  doubt  It 
was  so  understood  and  treated  by  the  court 
and  all  the  attorneys  in  the  case. 

Attentive  consideration  of  Judge  Town- 
aend's  decree  shows  that  he  bad  before  him 
the  record  in  each  of  the  previous  actions. 
It  shows,  too,  that  he  examined  in  detail 
and  with  care  those  of  1876  and  1880.    He 


must  therefore  have  referred  the  testimony, 
as  to  the  last  proof  of  service  on  the  minor 
defendants,  to  the  record  of  1880,  for  it  was 
applicable  to  no  other,  as  that  was  the  only 
one  in  which  there  were  minor  defendants, 
except  the  record  of  1875,  and  that  showed 
on  its  face  that  the  minor  defendants  had 
been  served  by  J.  T.  Mlckle.  When  Judge 
Townsend  found,  as  he  did,  that  the  minor 
defendants  in  the  action  of  1880  had  been 
served  with  the  summons,  he  must  have 
based  that  finding  on  the  testimony  of  Hay 
and  Trantham,  as  referable  to  that  case, 
for  otherwise  there  was  no  proof  of  such 
service  before  him,  as  there  was  none  in  the 
record.  Its  absence  unaccounted  for  would 
certainly  have  arrested  his  attentioni  for 
the  pleadings  put  the  validity  of  that  Judg- 
ment In  issue.  The  erroneous  reference  in- 
tbe  stipulation  was  clearly  harmless. 

[4]  As  to  the  alleged  irregularities  In  the 
appointment  of  the  guardian  ad  litem  for 
the  minor  defendants  in  the  action  of  18S0, 
Judge  Townsend  had  in  mind,  no  doubt,  sev- 
eral decisions  of  this  court,  particularly 
Lyles  V.  Haskell,  35  S.  C.  391,  14  S.  E.  829, 
and  Robertson  v.  Blair,  56  S.  C.  96,  34  S.  E. 
11,  76  Am.  St.  Rep.  643,  In  which  it  had 
been  held  that  service  of  the  summons  upon 
minors,  In  the  manner  prescribed  by  the 
statute,  brings  them  within  the  Jurisdiction 
of  the  court,  and  that  subsequent  irregulari- 
ties In  the.  appointment  of  a  guardian  ad 
litem  for  them  does  not  render  the  Judg- 
ment void,  but,  at  most,  only  voidable;  and 
that  such  Judgment  will  not  be  avoided,  un- 
less it  appears  that  substantial  injustice  has 
been  done  to  the  minors,  especially  when  in- 
nocent purchasers  have  acquired  rights  un- 
der the  Judgment. 

No  ddubt,  too,  counsel  who  then  represent- 
ed defendants  had  those  decisions  in  mind; 
and,  being  satisfied,  from  the  testimony  of 
Hay  and  Trantham,  that  the  minors  had 
been  legally  served  with  the  summons,  and, 
perhaps,  being  Informed  more  in  detail  of 
the  facts  attending  the  appointment  of  the 
guardian  ad  litem,  they  became  satisfied 
that  the  irregularities  were  more  apparent 
than  real,  could  easily  be  explained,  and 
were  not  of  substantial  merit,  and,  for  those 
reasons  they  decided  to  make  their  chief 
assault  upon  the  Judgment  of  1875,  which 
authorized  the  Alden  mortgage,  upon  the 
validity  of  whidi  their  clients'  cause  really 
depended. 

[S]  And  that  was  Judge  Townsend's  opin- 
ion; for  he  rested  his  decree  upon  the  es- 
toppel of  that  Judgment,  holding  that  it 
was  "conclusive  of  all  questions  that  should 
or  could  have  been  raised  by  any  of  the  par- 
ties then  before  the  court."  He  mentions 
the  Judgment  of  1880,  only  as  an  additional 
ground  of  estoppel.  Therefore  it  would  not 
help  defendants,  if  it  had  been  held  then 
or  if  it  should  be  held  now,  that  they  were 
not  properly  made  parties  to  the  action  of 
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1880,  because  the  bolding  that  they  were 
concluded  by  the  Judgment  of  1875  was 
equivalent  to  bolding  that,  though  (hey  may 
have  been  proper  parties  to  the  action  of 
1880,  their  presence  was  not  necessary  to 
enable  the  court  to  convey  a  good  title  in 
fee  simple  to  the  purchaser  under  the  Judg- 
ment In  that  case,  for  the  rights  of  the  mort- 
gagee had  become  vested  under  the  Judg- 
ment of  1875 ;  and  their  father  and  mother, 
who  had  executed  the  mortgage  for  them  by 
order  of  the  court,  were  before  the  court 

But  be  all  this  as  It  may,  the  same  Issues 
that  are  now  sought  to  be  made  by  defend- 
ants with  regard  to  the  validity  of  the  Judg- 
ments of  1875  and  1880  were  made,  or  could 
and  should  have  been  made,  before  Judge 
Townsend ;  therefore,  upon  well-settled  prin- 
ciples, his  decree  Is  conclusive  of  the  valid- 
ity of  both  of  those  Judgments. 

[0]  There  Is  another  reason  why  these  or- 
ders cannot  be  sustained.  A  Judge  at  cham- 
bers cannot  set  aside,  modify,  or  open  a 
flnal  Judgment.  Mlddleton  v.  Ice  Co.,  97  S. 
C.  457,  81  8.  B.  157,  and  cases  cited  by  the 
court. 

[7]  Judge  Mauldln's  orders  allow  defend- 
ants to  do  what  Judge  Townsend  bad  en- 
J<rfned  them  not  to  do.  To  be  sure,  a  Judge 
at  chambers  can  temporarily  stay  the  ex- 
ecution of  a  flnal  Judgment.  But  these  or- 
ders were  not  of  that  nature.  Nothing  was 
being  done  or  about  to  be  done  in  the  ex- 
ecution of  Judge  Townsend's  decree  which 
would  have  affected  the  rights  of  the  par- 
ties.   The  decree  was  self-executing. 

It  by  no  means  follows,  as  suggested,  that, 
if  a  final  Injunction  should  be  rendered 
against  a  party  by  fraud,  accident,  mistake, 
or  even  by  his  excusable  neglect,  or  in  a 
case  where  the  court  had  not  acquired  Juris- 
diction of  his  person,  that  he  Is  remediless. 
Certainly  he  could  apply  to  the  court  that 
granted  such  injunction  for  relief,  without 
being  In  contempt,  or,  if  an  attempt  were 
being  made  to  execute  such  a  Judgment,  so 
as  to  change  the  status  or  injuriously  alTect 
the  rights  of  the  party,  a  Judge  at  chambers 
could  stay  Its  execution,  until  application 
could  be  made  to  the  court  for  permanent 
relief. 

[1]  As  some  of  the  petitioning  defendants 
are  residents  of  this  state,  the  rule  of  court 
requiring  nonresident  plaintiffs  to  give  se- 
curity for  costs  is  not  applicable;  hence 
there  was  no  error  In  refusing  plaintiffs' 
motion  to  require  defendants  to  file  security 
for  costs. 

We  sympathize  with  defendants  in  the  loss 
of  their  property.  But  their  own  parents 
asked  to  be  allowed  to  mortgage  it,  on  the 
ground  that  it  would  best  promote  their  in- 
terest, in  that  It  would  secure  for  them 
proper  maintenance  and  education,  which 
otherwise  they  were  unable  to  give  them. 
As  we  see  it  now  in  the  light  of  subsequent 


events,  the  request  was  unwise,  and  unwise- 
ly granted.  Their  parents  ought  not  to  have 
been  allowed  to  mortgage  so  much  as  1,862 
acres  of  land  to  secure  a  debt  of  $3,000. 

[9]  However,  the  duty  and  responsibility 
of  safeguarding  the  jlghts  of  infants  rests 
primarily  upon  the  Judges  of  the  circuit 
court.  We  must  presume  that  they  scruti- 
nize with  Jealous  care,  as  they  certainly 
should,  every  proposed  order  or  decree  af- 
fecting the  rights  of  those  who  are  incapa- 
ble of  protecting  themselves,  and  see  to  it 
that  their  interests  are  not  improperly  or  un- 
necessarily endangered,  or  sacrificed. 

Regrettable  as  their  situation  is.  defend- 
ants have  had  their  day  in  court.  There 
must  be  an  end  to  litigation.  It  cannot  go 
on  forever.  Sound  public  policy  demands 
that  Judgments  and  Judldal  sales  be  upheld, 
where  It  can  be  done  without  violating  any 
statute  or  settled  principle  of  law,  especially 
when  the  rights  of  Innocent  purchasers  have 
supervened. 

Orders  reversed. 

OART,  C.  J.,  and  WATTS,  FRASEB,  and 
OAGE,  JJ.,  concur. 

Oa  Amended'  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition,  ordered  that  it  be  dis- 
missed. 


(174  N.  c.  1) 
GRAHAM  V.  NORFOLK-SOUTHERN  R.  CO. 
(No.  32.) 

(Supreme  Court  of  North  Carolina.    Sept.  12, 
1917.) 

1.  Carriers   «=»S21(14>— Cauhaoe   or   Pab- 
SENOEBS— Duty  of  Carrier. 

Plnintiff,  a  passenger  on  defendant's  train 
when  the  porter  came  through  the  car  and  call- 
ed his  station,  did  not  nsk  for  asBistanoe  or  make 
known  his  crippled  condition,  but  undertook  to 
alight  in  company  with  another.  Claimine  that 
be  was  injured  when  the  train  Ruddenly  jerked, 
olaintiff  sued  the  defendant  railroad  company. 
In  anBwer  to  questions  by  the  Jury,  the  court 
charged  that  neither  the  porter  nor  the  conduc- 
tor was  required  to  assist  passengers  unless  the 
passengers  requested  it,  or  unless  In  the  position 
they  occupied  they  could  see  that  the  passengers 
were  in  need  of  assistance,  and  that,  while  the 
law  requires  stations  to  be  announced,  there  is 
no  particular  requirement  as  to  the  place  the 
porter  and  conductor  on  trains  shall  occupy. 
Held  that,  as  a  carrier  is  bound  to  assist  a  sick, 
crippled,  or  infirm  passenger  in'  alighting  from 
or  boarding  cars  only  where  bis  condition  is  ap- 
parent or  made  known,  and  is  not  liable  for 
failure  to  assist  such  a  passenger  when  not  re- 
quested, and  in  ignorance  of  the  necessity  of  as- 
sistance, the  charges  were  not  erroneous. 

2.  Carriers  ®=>3(V5(8)— Carriage  op  Passen- 
gers—Duty  OF  Servants. 

There  is  no  duty  resting  on  the  carrier  to  as- 
sist a  passenger  in  alighting,  the  only  one  being 
to  allow  him  a  reasonable  time  to  alight  unless 
he  has  called  attention  to  his  infirmity  and  re- 
quests assistance,  or  if  in  attempting  to  alight 
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the  carrier's  agents  conld  in  tbe  exercise  of  rea- 
sonable care  such  as  they  are  required  to  be- 
stow observe  that  he  is  crippled  and  nnable  to 
help  himself. 

Appeal  from  Superior  Court,  Beaufort 
County;   Daniels,  Jndge. 

Action  by  George  Graham  against  the  Nor- 
folk-Southern Railroad  Company.  A  verdict 
for  defendant  was  set  aside,  and  defendant 
appealed,  and  plain,US  also  appealed.  Re- 
versed on  defendant's  a]K)eal,  verdict  rein- 
stated, and  Judgmrait  rendered  for  defend- 
ant, and  affirmed  oq  plalntUTs  appeal. 

Civil  action  tried  upon  this  Issae: 
"Was  plaintiff  injured  hy  negligence  of  defend- 
ant, as  alleged?    Answer:  No." 

His  Honor  set  aside  the  verdict  /or  error 
of  law  in  charging  Jnry  and  not  In  bla  dis- 
cretion. Defenidant  excited  and  appealed. 
Plaintiff  also  appealed. 

Daniel  ft  Warren,  of  Washington,  N.  CL,  for 
plaintiff.  Small,  HacLean,  Bragaw  &  Rod- 
man, of  Washington,  N.  G>,  for  dffenrtant 

Defendant's  Appeal. 

BROWN,  J.  Plalntifl  testified  that  he  was 
a  pass^iger  for  Wilmar,  on  defendant's  road ; 
that  the  porter  passed  through  car  and  called 
station;  that  he  was  crippled  at  time  and 
started  for  door  in  company  with  ano^er  ne- 
gro named  Fulcher;  as  be  readied  second 
step  train  was  Jerlced  violently,  and  he  was 
thrown  on  his  head  and  a  dent  made  in  it, 
canslnf  serious  injury,  confining  him  for 
three  months. 

Plaintiff  offered  other  evidence  tending  to 
prove  injury  and  damage.  Defendant  denied 
the  injury  and  the  negligence,  and  offered 
evidence  tending  to  prove  that  the  conduc- 
tor took  the  proper  position  between  colored 
and  .white  cars  when  train  stopped  at  Wil- 
mar, and  was  In  a  position  to  help  any  pas- 
senger needing  assistance ;  that  plaintiff  did 
no);  ask  for  assistance;  and  that  conductor 
did  not  see  him  fall.  Defendant  offered  other 
evidence  tending  to  corroborate  this,  and  also 
testimony  of  a  physician  that  be  examined 
plaintiff  ten  days  after  the  alleged  Injury 
and  found  no  wonnd  In  bis  head  or  other 
evidence  of  injury,  and  that  plaiAtlff  was 
Ihen  In  good  physical  condltioru 

[1]  The  Jury^  after  taking  the  case,  return- 
ed and  asked  certain  Iniformation.  The  fol- 
lowing colloquy  took  place  between  the  Jury 
and  tbe  Judge: 

"Q.  The  jury  wants  to  ask  a  little  informa- 
tiou,  whether  the  conductor  and  the  porter, 
whether  tbe  law  requires  the  conductor  and  por- 
ter to  be  at  tbe  exit  of  the  coach  when  the  pas- 
sengers are  getting  off.  A.  I  don't  know  that 
that  is  so;  the  evidence  here  was  that  their 
place  was  between  tbe  colored  coach  and  the 
white  coach.  Q.  What  the  jury  wants  to  know 
is  whether  the  law  requires  them  to  be  there. 
A.  Neither  the  porter  or  conductor  is  required 
to  assist  the  passengers  unless  the  passenger  re- 
quests it,  or  unless  in  the  position  they  occupy 
they  could  see  in  the  exercise  of  reasonable  care 
.(hat  they  were  in  need  of  assistance.    Q.  There 


is  one  other  question,  whether  the  porter  is  t«- 
quired  to  open  the  door  and  call  the  stations.  A. 
The  law  requires  that  an  announcement  shall  be 
made;  the  testimony  in  this  case  was  that  the 
porter  went  through  the  car ;  I  don't  think 
there  is  any  requirement  as  to  the  place  they 
shall  occupy.  Q.  The  conductor  and  porter  were 
not  required  to  have  a  regular  station  when  the 
passengers  were  getting  out  of  the  train?  A.  In 
this  case  the  evidence  was  that  they  were  at 
tbeir  usual  places  where  they  stood,  between  the 
two  cars,  and,  so  far  as  appears,  they  were  in 
the  places  where  they  ought  to  have  been." 

In  view  of  tbe  evidence  In  this  case  we  are 
of  opinion  that  there  Is  no  snhetantial  error 
in  above  IniitructioDa.  It  Is  well  settled  tliat 
when  a  passenger  Is  sick,  blind,  or  crippled 
and  infirm,  and  his  condition  Is  apparent  or 
made  known  to  the  carrier,  It  is  bound  to 
render  tbe  passenger  necessary  assistance  In 
boarding  or  alighting  from  Its  cars.  4  R.  0. 
L.  1235.  It  is  also  well  settled  that  a  carrier 
will  not  be  liable  for  failure  to  assist  when 
not  asked  and  when  Ignorant  of  the  need  for 
assistance.  Id. ;  Sou.  Ry.  v.  Hobbs,  118  Ga. 
227,  45  8.  a  23,  68  L.  R,  A.  68 ;  Anderson  v. 
Railroad,  161  N.  C.  462,  T7  S.  BL  402;  Qark 
V.  Traction  Ca.  138  N.  O.  82,  50  S.  EX  618, 107 
Am.  St  Rep.  526. 

The  evidence  of  plaintiff  Is  that  the  porta' 
came  through  tbe  car  and  called  the  station ; 
that  be  did  not  ask  for  assistance  or  make 
known  tils  condition  to  the  porter  or  conduc- 
tor, but  undertook  to  get  off  tbe  car  in  com- 
pany with  one  Fulcher.  Plaintiff  bad  ample 
opiwrtunlty  to  notify  the  conductor  when  be 
took  np  bis  ticket  and  also  the  porter  wheq 
be  passed  through  the  car  before  reaching 
Wilmar. 

In  view  of  tbe  evidence,  we  tblnk  the  Judge 
erred  in  setting  aside  tbe  verdict  as  matter 
of  law.  The  verdict  wUl  be  reinstated,  and 
Judgment  rendered  for  defendant. 

Reversed. 

Plaintiff's  Appeal. 

[2]  Plaintiff's  assignments  <^  error  are  all 
directed  to  the  charge  of  the  court  It  Is  as- 
signed as  error  that  the  court  charged  that 
no  duty  rested  on  defendant  to  assist  tbe 
plaintiff  in  getting  off  the  train,  but  only  to 
allow  him  a  reasonable  time  to  get  cS.  Tbe 
full  instruction  is  as  follows: 

"The  court  charges  you  that  there  was  no 
duty  resting  on  defendant  to  assist  plaintiff  in 
getting  off  the  train,  but  only  to  allow  him  a 
reasonable  time  to  get  off,  unless  he  had  request- 
ed, called  attention  to  any  infirmity  which  he 
might  have  had  and  requested  assistance,  or  if 
in  attempting  to  get  off  the  defendant's  conduc- 
tor or  porter  could  in  the  exercise  of  reasonable 
care,  such  as  they  were  required  to  bestow  at 
the  time  passengers  were  alighting,  could  have 
observed  tiiat  he  was  crippled  and  unable  to  help 
himself." 

There  can  be  no  question  that  this  Is  a 
correct  statement  of  tbe  law  as  universally 
declared  by  tbe  courts  and  text-writers. 

We  have  examined  the  other  assignments 
of  error,  and  think  they  are  without  merit 
and  are  covered  by  what  is  said  in  the  opin- 
ion in  defendant's  api)eel.    The  diarge  as  a 
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whole  appears  to  be  a  fair  and  clear  pres- 
entation of  the  case  to  the  Jury. 
On  plaintiff's  appeal  we  And  no  error. 


(174  N.   C.   31) 

EVANS  V.  DARE  LUMBER  CO.     (No.  19.) 

(Supreme  Court  of  North  Carolina.    Sept  12, 
1917.) 

1.  Mastbb  and  Sestant  «=»121(5)— Irjusies 

TO  SEBVANT— NEaUOKNCE. 

A  master,  who  failed  to  guard  live  rollers  in 
a  lumber  mill,  which  were  dangerous,  and  apt 
to  catch  servants  employed  therein  and  injure 
them,  was  negligent. 

2.  Masteb  AMD  Servant  «=5»316(1)  —  Inde- 
pendent CONTRACTOBS— Who  ABE. 

A  lumber  company  contracted  with  plaintiFa 
employer,  agreeing  to  pay  him  a  stipulated  sum 
per  thousand  for  the  manufacture  of  lath ;  plain- 
tiff's employer  having  the  sole  right  to  hire  and 
discbarge  his  help,  and  the  lumber  company  hav- 
ing the  right  to  terminate  the  employer's  con- 
tract at  its  pleasure.  Held,  that  plaintiff's  em- 
ployer was  not  an  independent  contractor,  and, 
where  plaintiff  was  injured  through  negligence 
in  falling  to  properly  guard  live  rollers,  the 
lumber  company  cannot  defeat  liability  on  the 
guound  that  plaintiff  was  the  servant  of  an  in- 
dependent contractor. 

8.  Masteb  and  Sbbvant  <8=>319,  321— Injtj- 
bies  to  sllevant — independent  contrao- 

TOBS. 

The  doctrine  of  the  master's  nonliability  for 
the  acts  of  an  independent  contractor  does  not 
protect  the  master,  when  the  injury  is  caused 
by  the  inherent  danger  of  the  work,  or  where 
the  machinery  furnished  by  the  master  for  the 
use  of  the  independent  contractor's  servants  is 
dangerous,  because  of  the  master's  negligence  in 
failing  to  protect  or  properly  guard  It. 

4.  Masteb  and  Sebvant  <8=»321— Injubibs  to 
Servant— Dun  of  Master. 

A  lumber  company,  which  engaged  plain- 
tiff's employer  to  manufacture  lath  at  an  agreed 
rate,  such  employer  to  engage  his  own  help,  owes 
the  same  duty  to  furnish  employes  so  engaged 
safe  machinery  and  a  safe  place  of  work  as  it 
does  other  employes. 

5.  Masteb  and  Servant  ^=996— Injitbibs  to 
Servant— Infants — Neolioence. 

Defendant  engaged  plaintiffs  employer  to 
manufacture  lath  at  an  agreed  rate  p.er  thou- 
sand ;  the  latter  to  engage  his  own  help,  though 
the  work  was  conducted  in  defendant's  estab- 
lishment. Plaintiff,  a  boy  of  10  years,  was 
caught  in  a  live  roller  and  seriously  injured.  Re- 
visal  1908,  §  iGSla,  forbids  the  employment  of 
any  child  under  12  years  of  age  in  any  factory  or 
manufacturing  establishment  within  the  state. 
Section  3302,  amended  in  1907,  declares  that  if 
any  mill  owner,  superintendent,  or  other  per- 
son, acting  in  hehalf  of  a  factory  or  manufac- 
turing establishment  shall  knowingly  or  willfully 
employ  any  child  under  12  years  of  age  to  work 
In  any  factory  or  manufacturing  establishment 
he  shall  be  guilty  of  a  misdemeanor.  Defend- 
ant's superintendent  knew  of  the  presence  of  the 
child  in  its  factory.  Held  that,  as  it  has  been 
determined  to  be  negligence  per  se  to  employ 
tso  young  a  child  regardless  of  statute,  defendant 
was  negligent  in  allowing  and  permitting  plain- 
tiff to  remain  and  work. 

6.  Masteb  and   Sebvant  <8=>95— Wbongful 
Employment  of  Infant— Negligence. 

A  violation  of  Revisal  1908,  |§  1981a,  3302, 
prohibiting  the  employment  in  factories  of  chil- 
dren under  12  years  of  age  and  making  such  em- 
ployment a  misdemeanor,  constitutes  negligence 
per  se. 


7.  Masteb  and  Servant  «=3265(16)  —  (Jwr- 
tbibutobt  Negligence— Infants  —  P«i- 
bcuption. 

There  is  a  presumption  that  a  child  under  12 
years  of  age,  employed  in  a  factory  in  violation 
of  Revisal  1908,  §§  1961a,  3362,  is  incapable  of 
contributory  negligence. 

8.  Trial  «=»143— Pbotincb  or  Jubt— Direc- 
tion OF  Nonsuit. 

Where  the  evidence  on  the  issue  of  defend- 
ant's liability  was  conflicting,  it  was  impropa 
to  direct  a  nonsuit. 

Appeal  from  Superior  Court,  Pasquotank 
County;   Justice,  Judge. 

Action  by  Willie  Evans,  by  Gideon  Pendle- 
ton, guardian,  against  the  Dar©  Lumber 
Company.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.    Reversed. 

This  is  an  action  for  personal  injuries. 
The  plaintiff,  who  is  suing  by  his  guardian, 
was  10  years  old  at  the  time  his  arm  was 
caught  and  torn  off,  when  attempting  to 
straighten  a  board  on  the  "live  rollers,"  while 
working  in  the  defendant's  mill,  as  ordered 
to  do.  These  live  rollers  were  used  foe 
conveying  lumber  from  place  to  place  in  the 
mill,  and  were  fitted  with  rapidly  revolving 
rollers  and  dangerous  cogwheels,  which  were 
not  boxed  and  totally  unprotected.  There 
was  evidence  "that  most  live  rollers  are 
boxed  in,  and  that  the  live  rollers  in  the 
defendant's  mill  were  boxed  in  clean  down 
to  the  lower  end  of  the  slasher,  but  that 
part  which  came  down  where  the  defendant 
was-  working  was  not  boxed  in;  tli:»t  they 
box  them  in  because  they  are  dangerous." 
This  child  had  been  hired  to  work  by  one 
Tony  Spruill,  who  had  charge  of  the  de- 
fendant's lath  room.  The  defendant  was  op- 
erating a  large  saw  and  planing  mill,  one  of 
the  departments  of  which  was  known  as  the 
lath  room.  The  floor  of  this  room  was  about 
4  feet  lower  than  the  floor  of  the  big  mill, 
but  It  was  under  the  same  roof,  with  no  par- 
tition, and  there  were  several  dangerous 
machines;  1.  e.,  the  button  saw,  the  lath 
saw,  and  the  cut-off  saw.  The  live  rollers 
at  which  the  plaintiff  was  hurt  were  located 
in  the  big  mill  near  the  lath  room.  Tony 
Spruill,  who  hired  the  plaintiff,  was  op- 
erating this  lath  room,  making  laths  for 
the  defendant  at  so  much  per  thousand  lu-. 
der  a  contract  with  the  general  manager  of 
the  mill.  The  lath  room  and  all  the  machin- 
ery in  it  belonged  to  the  defendant.  Spmill 
made  laths  out  of  slab  wood  sent  down  by 
the  defendant  from  the  big  mill  under  di- 
rections of  the  defendant's  foreman.  The 
laths,  after  being  sawed  and  bundled,  were 
delivered  to  other  employes  of  the  defendant 
and  sold  for  defendant's  profit  Under  his 
contract  with  defendant's  manager,  Spruill 
was  to  pay  his  helpers  out  of  the  60  cents 
per  thousand  which  he  received.  He  used  as 
helpers  two  men  and  five  boys;  three  of  the 
latter,  one  of  them  the  plaintiff,  being  about 
10  years  old.  At  the  time  of  his  injury,  Oc- 
tober 10,   1911,   the   plaintiff   was  tiirowlng 
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wood  from  the  big  mill  Into  the  lath  room 
under  orders  from  Sprulll.  He  took  the  wood 
In  the  big  mill  to  the  lire  rollers,  and  when 
standing  about  12  or  14  feet  from  them  the 
plaintiff  was  told  to  straighten  out  a  board  on 
the  live  rollers,  in  order  to  throw  the  wood 
over.  The  plaintiff  had  to  go  close  up  to  the 
live  rollers,  as  the  wood  was  piled  against 
them.  He  was  caught  in  them,  lifted  clear 
of  the  floor,  and  hung  there  until  his  arm 
was  pulled  off.  He  could  not  have  been 
caught  by  the  live  rollers,  if  they  had  been 
boxed  in,  as  is  usually  done.  The  wood  had 
thus  been  pUed  in  the  big  mill  under  per- 
mission from  one  of  defendant's  foremen. 
The  man  who  ordered  the  plaintiff  to 
straighten  the  board  was  In  the  big  mill,  as 
was  the  plaintiff  at  the  time  he  lost  his  arm. 
The  defendant's  manager  bad  seen  the  plain- 
tiff there  at  work,  and  nothing  was  said  to 
bim  or  to  Spruill  by  any  superintendent  of 
defendant's  company,  nor  was  there  any  ob- 
jection to  his  working  there.  After  he  was 
injured,  one  of  the  defendant's  superintend- 
ents said  to  SpruiU,  speaking  of  another  of 
these  boys  about  plaintiff's  age,  that  he  was 
too  small  to  be  working  there.  At  the  close 
of  the  evidence  for  the  plaintiff,  the  Judge 
allowed  the  defendant's  motion  for  a  non- 
suit 

E.  li.  Sawyer,  and  Meekins  &  McMullan,  all 
of  Elizabeth  C3ty,  for  appellant.  Aydlett  & 
Simpson  and  Ehringhaus  &  Small,  all  of 
Elizabeth  Olty,  for  appellee. 

CLARK,  C.  J.  [1]  It  is  six  years  since 
this  l)oy's  arm  was  torn  off,  and  we  have 
just  reached  the  nonsuit  stage  in  this  ac- 
tion. There  was  negligence  on  the  part  of 
the  defendant  in  allowing  this  boy,  10  years 
of  age,  to  work  in  the  factory,  in  allowing 
him  to  work  in  a  dangerous  place,  and  in 
allowing  the  live  rollers  to  be  operated  with- 
out being  boxed.  The  defendant's  superin- 
tendents saw  the  boy  there  and  made  no 
objection  to  his  working. 

[2]  The  only  defense  the  defendant  at- 
tempted to  set  up  was  that  Tony  Sprulll, 
who  hired  the  boy  and  paid  him,  was  an  in- 
dependent contractor.  In  Wiswall  v.  Brln- 
son,  32  N.  C.  554,  Pearson,  C.  J.,  in  holding 
that  the  owner  of  a  house,  who  contracted 
with  another  to  remove  it  (the  contractor 
employing  his  own  hands  and  being  paid  by 
the  job),  is  liable  for  the  negligence  of  the 
contractor,  whereby  a  third  person  was  in- 
jured, said  that  the 'rule  excepting  an  em- 
ployer from  liability  for  the  acts  of  those 
who  work  under  his  employment  is  restrict- 
ed to  those  who  exercise  an  independent  call- 
ing. In  this  case  the  employer  had  power 
to  terminate  SprulU's  employment  at  any 
time.  This  gave  the  defendant  potential  con- 
trol over  him,  and  is  .conclusive  that  Sprulll 
was  not  an  independent  contractor,  for  whose 
n^ligence  the  defendant  was  not  responsible. 
It  is  said  in  14  R.  C.  L.  72,  that  it  is  idle 


and  vain  to  assert  that  an  employ^  is  an 
independent  contractor  because  be  has  the 
sole  right  to  hire  and  discharge  his  help 
when  bis  own  employer  has  the  unquestioned 
right  to  terminate  the  contractor's  employ-' 
ment  at  wUl. 

[>3]  Neither  does  the  doctrine  of  the  mas- 
ter's nonliability  for  the  acts  of  an  independ- 
ent contractor  apply  to  protect  the  master 
when  the  injury  is  caused  by  such  inherent 
danger  In  the  work,  as  in  this  case,  which 
called  upon  the  master  to  observe  the  duty, 
of  absolute  control,  and  most  especially  when 
the  machinery  which  Sprulll  was  operating 
was  dangerous,  and  by  the  negligence  of  the 
defendant  was  unprotected  by  boxing.  Young 
v.  Lumber  Co.,  147  N.  C.  26,  60  S.  E.  654. 

[4,  5]  The  defendant  owed  the  employes  of 
Sprulll,  even  if  he  had  not  been  subject  to 
discharge  at  the  will  of  the  defendant,  the 
same  duty  to  furnish  a  safe  place  to  work 
and  safe  machinery  that  it  owed  to  its  oth- 
er employes.  Houghton  v.  Pilkington,  28  Ann. 
Cas.  792;  Pugmire  v.  Railroad,  33  Utah,  27, 
92  Pac.  762,  13  I*  R.  A.  (N.  S.)  565,  126 
Am.  St.  Rep.  805,  14  Ann.  Cas.  384;  Aga  v. 
Harbach,  127  Iowa,  144,  IM  N.  W.  833,  109 
Am.  St  Rep.  377,  4  Ann.  Cas.  441;  Paducah 
Box  Co.  V.  Parker,  143  Ky.  607,  136  S.  W. 
1012,  43  L.  R.  A  (N.  S.)  179.  This  question 
of  it  being  negligence  per  se  to  work  children 
of  tender  years  in  factories  first  came  before 
this  court  in  Ward  v.  (yDell,  126  N.  C.  946, 
36  S.  E.  194,  where  a  boy  12  years  of  age 
lost  his  eye,  and  in  Fitzgerald  v.  Furniture 
Co.,  131  N.  C.  636,  42  S.  B.  946,  where  a  boy 
9  years  old  had  his  hand  injured  In  a  fac- 
tory. In  Iwth  .cases  it  was  held  by  a  divided 
court  (the  writer  announcing  the  opinion  of 
the  majority)  that  the  defendant  was  guilty 
of  actionable  negligence  though  there  was  at 
that  time  no  statute  against  child  labor.  In 
the  latter  case  a  table  of  ages  fixed  in  other 
states  under  which  chUdren  could  not  be 
exposed  to  such  labor  and  dangers  was  set 
out.  Since'  then  this  state  has  enacted  Re- 
risal,  {  1981a,  which  forbids  the  employment 
of  any  child  under  12  years  of  age  in  any  fac- 
tory or  manufacturing  establishment  within 
the  state.  Revisal,  i  3362  (passed  in  1003  and 
amended  in  1907),  provides  that  If,  after  Jan- 
uary 1, 1908,  "any  mill  owner,  superintendent 
or  other  perscm,  acting  in  behalf  of  a  factory 
or  manufacturing  establishment,  shall  know- 
ingly and  willfully  employ  any  child  under 
12  years  of  age  to  work  in  any  factory  or 
manufacturing  establishment  *  *  *  he 
shall  be  guilty  of  a  misdemeanor."  It  is  not 
only  the  purpose  of  these  statutes  to  pro- 
tect immature  children  against  physical  de- 
preciation, but  against  dangers  from  working 
around  machinery  to  which  they  would  be 
liable  by  reason  of  their  curiosity  and  in- 
discretion. The  language  of  the  statute  con- 
templates, not  only  those  cases  in  which 
there  Is  direct  employment  of  such  children 
by  the  owner  of  a  factory  or  manufacturing 


Digitized  by 


Google 


432 


93  SOUTHEASTERN  REPORTER 


(N.a 


«8tablislunent,  bnt  all  cases  In  which  a  child 
under  the  forbidden  age  is  worked  there  with 
the  actoal  or  special  knowledge  of  the  owner 
or  of  the  8ui)erlntendent8  In  charge  of  the 
work. 

In  this  case  the  lath  room  was  a  part  of 
the  big  mllL  Spmill,  the  immediate  em- 
ployer of  the  child,  had  no  fixed  term  of 
contract,  but  was  subject  to  discharge  at 
any  moment,  and  therefore  was  working  un- 
der the  control  of  the  defendant,  and  besides 
the  child  was  injured  in  the  big  mill  itself, 
and  In  obeying  instructions  which  required 
him  to  remove  wood  stacked  up  in  the  big 
mill  by  order  of  the  defendant's  superin- 
tendent, and  in  such  dangerous  proximity  to 
the  live  rollers  that  the  removal  of  the  wood 
caused  him  to  fall  into  the  live  rollers,  which 
were  unguarded  by  any  boxing,  whereby  the 
child  sustained  tills  terrible  injury  and  pain 
of  having  his  arm  torn  oft.  In  Purtell  v. 
Coal  Co.,  256  lU.  110,  99  N.  B.  899,  43  U  R. 

A.  (N.  S.)  193,  Ann.  Cas.  1913E,  338,  the  Su- 
preme Court  of  Illinois,  construing  the  child 
labor  statute  of  that  state,  said: 

"It  is  contended  that  this  act  can  only  apply 
when  the  relation  of  master  and  servant  actu- 
ally exists.  We  cannot  agree  with  this  conten- 
tion. Section  1  of  the  Child  Labor  Act  of  1903 
reads  in  part:  'Xo  child  under  the  age  of 
*  •  *  fourteen  years  shall  be  employed,  per- 
mitted or  suffered  to  work  at  any  gainful  oc- 
cupation in  any  *  •  •  manufacturing  estab- 
lishment, •  •  *  factory,  or  workshop.'  •  •  • 
The  object  of  this  statute  was  to  prevent  abso- 
lutely Uie  emnloyment  of  children  under  the  age 
of  14  years  in  the  occupations  named  therein, 
and  a  construction  should  be  given  which  will  ef- 
fectuate that  purpose,  if  it  can  be  done  consist- 
ently with  the  wording  of  the  statute. .  *  *  * 
Those  who  are  liable  under  it  are  bound  at  their 
peril  to  sec  that  children  are  not  employed  con- 
trary to  its  provisions.  •  •  •  To  put  the  con- 
struction on  this  statute  contended  for  by  coun- 
sel for  the  appellant  would  leave  the  words  'per- 
mitted or  suffered  to  work'  practically  without 
meaning.  It  is  the  child's  working  that  is  for- 
bidden by  the  statute,  and  not  bis  hiring;  and 
while  the  statute  does  not  require  employers 
to  police  their  premises  in  order  to  prevent 
chance  violations  of  the  act,  they  owe  the  duty 
of  reasonable  care  to  see  that  boys  under  the 
forbidden  age  are  not  suffered  or  permitted  to 
work  there  contrary  to  the  statute." 

Since  the  passage  of  our  act.  Congress,  in 
pursuance  of  a  humane  desire  to  protect 
childhood  from  overwork  and  the  dangers 
of  employment  in  factories,  has  used  its 
control  over  interstate  commerce  to  raise 
the  ages  under  which  employment  of  children 
is  allowable  by  forbidding  interstate  ship- 
ments of  goods  from  any  factory  in  which 
children  under  the  forbidden  age  are  worked. 

[I,  7]  It  has  been  held  that  the  violation  of 
oar  statute  is  negligence  per  se.  Leathers  v. 
Tobacco  Co.,  144  N.  C.  333,  57  S.  E.  H,  9  I* 

B.  A.  (N.  S.)  349;  Stames  v.  Manufactur- 
ing Co.,  147  N.  C.  566,  61  S.  E.  525,  47  L.  R. 
A.  (N.  S.)  e02,  15  Ann.  Cas.  470.  And  there 
Is  a  presumpticm  that  the  child  Is  incapable 
of  contributory  negligence.     In  McGowan  v. 


Manufacturing  Co.,  167  N.  C.  102,  82  S.  E. 
1028,  where  a  child  under  12  years  of  age 
was  injured  in  the  lapper  room  of  the  de- 
fendant's mill.  It  was  held  that  the  defend- 
ant was  liable,  though  the  child  was  not  on 
the  pay  roll  of  the  mill,  but  had  been  merely 
permitted  to  work  there. 

[IJ  Upon  the  evidence  the  defendant  coald 
not  defend  upon  the  ground  that  Sproill  was 
an  independent  contractor,  and  that  it  was 
released  from  liability,  when  the  child  was 
worked  in  the  defendant's  mill,  whose  offi- 
cers could  have  seen  and  did  see  that  be 
was  under  the  prescribed  age,  and  when  the 
defendant  had  furnished  the  dangerous  ma- 
chinery which  by  reason  of  its  unboxed  con- 
dition caused  the  injury.  But,  if  there  had 
been  an  absence  of  these  circumstances,  the 
evidence  would  have  left  it  a  mixed  Issue 
of  fact  and  law  whether  Spruill  was  an  in- 
dependent contractor,  and  in  any  vie'w  it 
would  have  been  an  error  to  direct  a  non- 
suit 

Reversed. 


074  N.  c.   «) 
GRAY  V.  CARTWRIGHT.    (No.  9.) 
(Supreme  Court  of  North  Carolina.     Sept.  12, 
1917.) 

1.  Maucious  Pbosecution  4=>60(l)-rBEiJXV 

IN  OUILT  or  ACCUBKD. 

Where  the  question  of  punitive  damages  was 
submitted  with  plaintiff's  consent,  the  trial 
court  did  hot  err  in  allowing  defendant  to  testify 
that  at  the  time  he  made  the  charge  that  plain- 
tiff had  stolen  his  cow  he  believed  it  to  be  true; 
such  testimony  being  competent  to  rebut  infer- 
once  of  actual  maHce. 

2.  Appeai.  and  Ebbob  <@=»1078(1)  —  E<xcep- 
xioKS  Not  in  BaiEr— Rbvikw. 

An  exception  not  discussed  in  appellant's 
brief  is  not  strictly  before  us  in  view  of  rule  34 
(164  N.  C.  551,  81  S.  E.  xU),  providing  that 
exceptions  not  set  out  in  appeliimt's  brief  will 
be  taken  as  abandoned. 

3.  Maucious  Pbosbcution  «=>60(1)  —  Evi- 
dence TO  Rebut  Acioai,  Malice— Admjs- 

SIBIHTT. 

In  an  action  against  defendant,  who  had 
prosecuted  plaintiff  for  stealing  a  cow,  defend- 
ant was  properly  permitted  to  show  that  plain- 
tiff had  committed  like  offenses  in  the  neigh- 
borhood; such  evidence  being  competent  for  the 
purpose  of  proving  plaintiffs  intent  in  taking 
the  cow  and  defendant's  lack  of  actual  malice 
in  making  the  charge  against  plaintiff. 

Exceptions  from  Superior  Court,  Pasquo- 
tank County. 

Suit  by  I>empsey  Gray  against  George  W. 
Cartwrlght.  Judgment  for  defendant,  and 
plaintiff  excepts.    No  error. 

Ward  &  Thompson,  of  Elizabeth  City,  for 
appellant.  Aydlett  &  Simpson,  of  Elizabeth 
City,  for  appellee. 

WALiKER,  J.  Action  for  malicious  prose- 
cution. Defendant  had  prosecuted  the  plain- 
tiff before  a  Justice  of  the  peace,  for  stealiag 
his  cow,  valued  at  $30,, and  the  Justice,  hav- 
ing, after  hearing  the  evidence,  adjudged  that 
there  was  no  probable  cause  for  the  accusa- 
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tlon,  and  that  the  defendant  In  that  case 
was  not  guilty,  dismissed  the  proceeding, 
and  taxed  the  prosecutor  with  the  costs. 
rrhls  salt  was  thereupon  brought  by  the  plain- 
tiff, and  reanlted  In  a  verdict  and  judgment 
for  the  defendant;  the  Jury,  upon  Issues  sub- 
mitted by  the  court,  having  found  that  there 
was  probable  cause. 

[1]  At  the  trial  of  this  case  the  defend- 
ant was  asked  the  questlcm  whether,  at  the 
time  he  made  the  charge  of  larceny  against 
the  defendant,  he  believed  It  to  be  true,  and 
that  plaintiff  had  stolen  his  cow,  to  which 
be  was  permitted  to  answer,  after  objection 
by  the  plaintiff,  that  he  did  believe  it  to  be 
true.    Plaintiff  excepted.    - 

There  Is  some  confUet  In  the  authorities 
whether  such  a  question  is  competent  when 
the  suit  Is  brought  solely  for  actual  or  com- 
pmsatory  damages,  but  we  need  not  consider 
this  view  of  the  matter,  as  we  find  upon  an 
examination  of  the  charge  of  the  cotu:t  that 
the  question  of  punitive  damages  was  fully 
subn^tted  to  the  Jury,  with  the  plaintiff's 
consent  or  aognlescence,  and  when  this  is 
done  all  the  authorities  are  quite  agreed  that 
such  a  question  Is  clearly  competent  The 
general  rule  is  thus  stated  in  26  Cyc.  at  page 
420: 

"Defendant  may  show  in  mitigation  of  dam- 
ages that  the  libel  or  slander  was  pablished  un- 
der an  honest  conviction  of  its  truth  arising 
from  probable  grounds  of  suspicion  known  to 
him  at  the  time  of  publication,  or  that  he  oth- 
erwise acted  in  good  faith  and  without  malico. 
But  it  has  been  held  that  absence  of  malice 
mitigates  exemplary,  and  not  compensatory, 
damages,  and  hence  in  a  Jurisdiction  where 
comiwnsatory  damages  alone  can  be  recovered 
absence  of  maUce  is  immaterial  and  cannot  be 
Shown." 

And  again  at  page  584: 

"Where  absence  of  malice  on  the  port  of  de- 
fendant becomes  material  to  the  issue,  any  com- 
petent evidence  legitimately  tending  to  show 
that  he  made  the  publication  in  good  laith  under 
belief  in  its  truth  is  admissible.  So  the  fact 
that  an  alleged  newspaper  libd  was  published 
in  the  absence  of  the  owner  and  against  his 
orders  is  held  admissible  on  the  question  of  in- 
tent." 

It  was  held  in  People  v.  Stark,  2^  Hun,  51, 
12  N.  T.  Supp.  688,  affirmed  in  136  N.  Y.  538, 
32  'N.  E.  1046,  and  in  Com.  v.  Scouten,  25  Pa. 
Co.  Ct.  R.  138,  that  defendant,  in  an  action 
of  this  kind,  may  testify  that  he  made  the 
cbarge  in  good  faith,  upon  the  honest  belief 
tbat  it  was  true,  which  la  the  very  question 
we  are  now  considering.  See,  also.  State  v. 
Clyn«,  63  Kaa  8,  35  Pac.  789.  The  prin- 
ciple is  said  to  be  based  upon  common  sense, 
and  to  be  fully  Justified  by  the  reason,  that, 
where  actual  malice,  as  distinguished  from 
legal  malice,  is  necessary  to  a  recovery  of 
damages,  it  Is  competent  to  show  defendant's 
good  faith,  and  an  honest  belief  in  the  truth 
of  bis  accusation,  as  It  tends  to  rebut  the  ac- 
tual malice,  and  to  show  that  the  charge  was 
not  induced  by  111  will  toward  the  party  ac- 
rased,  nor  by  a  reckless  disregard  of  his 
Tights.  The  distlnctl<Na  between  legal  and 
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actual  malice,  with  reference  to  the  recovery 
of  punitive  damages,  was  well  stated  by 
Hoke,  J.,  in  Stanford  v.  Grocery  Co.,  143  N. 
C.  at  pages  427,  428,  56  8.  E.  at  pages  815, 
81S,  where  he  said: 

"It  is  also  correct  doctrine,  as  stated  in  the 
charge,  that  on  a  verdict  for  the  plaintiff  in 
maliciooB  prosecution  punitive  or  exemplary 
damages  may  be  awarded  by  the  jury.  KeUy  v. 
Traction  Co.,  132  N.  O.  368  (43  S.  E.  923]. 
This  right  to  punitive  damages  does  not  attach, 
however,  as  a  conclusion  of  law,  because  the 
jury  have  found  the  issue  of  malice  in  such  ac- 
tion against  a  defendant.  The  right  under 
certain  circumstonces  to  recover  damages  of 
this  character  is  well  established  with  us;  but, 
as  said  in  Holmes  v.  Raihroad,  94  N.  C.  318. 
such  damages  are  not  to  be  allowed  'unless  there 
is  an  element  of  fraud,  malice,  gross  negligence, 
insult  or  other  cause  of  aggravation  in  tho  act 
which  causes  the  injury.*  And  again,  in  the 
concurring  opinion  in  Ammons  v.  Railroad,  140 
N.  C.  200  [52  S.  E.  731],  it  ia  said:  'Such  dam- 
ages are  not  allowed  as  a  matter  of  course,  but 
only  when  there  are  some  features  of  aggrava- 
tion, as  when  the  wrong  is  done  willfully  or  un- 
der circumstances  of  oppression,  or  in  a  manner 
which  evinces  a  reckless  and  wanton  disregard 
of  the  plaintiff's  rights.'  Attention  is  also  call- 
ed to  this  concurring  opinion  as  to  what  may  be 
properly  included  in  compensatory  damages. ' 

And,  discussing  further  this  question,  it 
was  said  later  in  the  opinion,  at  page  428, 
of  143  N.  C,  at  page  818,  of  55  S.  E. : 

"Tho  term  'malice'  here,  in  reference  to  the 
question  of  damages,  unUke  its  meaning  in  the 
issue  fixing  responsibility,  means  actual  malice 
in  the  sense  of  personal  ill  will,  and  the  jury 
should  be  instructed  that,  if  they  find  the  issue 
fixing  rosponsibility  in  favor  of  the  plaintiff, 
they  shall  award  him  compensatory  damages, 
and  if  they  further  find  that  the  wrongful  act 
was  done  from  actual  malice  in  the  sense  <^ 
personal  ill  will,  or  under  circumstances  of  in- 
sult, rudeness,  or  oppression,  or  in  a  manner 
which  showed  a  reckless  and  wanton  disregard 
of  the  plaintiCTs  riirbts,  they  may,  in  addi- 
tion to  compensatory,  award  punitive  damages. 
Holmes  v.  Railroad,  supra;  Ammons  v.  Rail- 
road, supra,  concurring  opinion;  Bowden  v. 
Bailee,  101  N.  C.  612  [8  S.  E.  342];  KeUy  v. 
Traction  Co.,  supra;  1  Joyce,  Damages,  {  442, 
citing  numerous  authorities;   19  A.  &  E.  704. 

We  understand  that,  in  order  to  establish 
the  cause  of  action.  It  Is  sufficient  to  show 
merely  the  absence  of  probable  cause,  as  evi- 
dence of  It;  but,  if  the  plaintiff  wishes  to 
add  punitive  damages  to  his  recovery,  he 
must  show  actual  malice,  which  imports  an 
evil  Intent  or  wish,  or  design  to  vex,  annoy, 
or  Injure  him.  People  ▼.  Stark,  supra,  where 
the  point  Is  carefully  considered,  and  the 
authorities  cited.  When  actual  malice  must 
be  shown.  It  Is  held  that  evidence  tending 
to   show  its  nonexistence  is   competent 

[2]  We  have  discussed  this  question  In 
order  merely  to  show  what  appears  to  be  the 
state  of  the  decisions  upon  it,  and  not  with 
a  view  of  expressing  any  decided  opinion 
as  to  their  merit  or  the  conclusions  reached 
by  the  courts  In  them;  for  we  hold  that 
this  exception,  not  being  discussed  in  the 
brief  of  the  plaintifTs  counsel,  is  not,  strictly 
speaking,  before  us,  imder  rule  34  of  this 
court,  providing  that: 

"Exceptions  to  tho  record  not  set  out  in  ap- 
pellant's brief  or  in  support  of  which  no  reason 
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or  argument  ia  stated,  or  authority  cited,  will 
be  taken  as  abandoned  by  him."  164  N.  C.  p. 
551,  81  S.  E.  xii. 

[3]  On  the  cross-examination  of  the  plain- 
tiff, who  testified  In  his  own  behalf,  he  was 
asked  many  questions  for  the  purpose  of 
proving  that  he  had  committed  similar  of- 
fenses In  regard  to  his  neighbors'  cattle,  and 
especially  that  he  had  stolen  this  defend- 
ant's "bull  yearling"  of  the  Jersey  blood. 
There  appears  to  have  been  no  objection  to 
this  part  of  the  evidence,  but  later  on  the  de- 
fendant was  permitted  to  show  that  the 
plaintiff  had  committed  like  offenses  in  the 
same  neighborhood.  Plaintiff  objected  to  this 
testimony  upon  the  ground,  as  appears  in 
his  brief,  that  it  was  collateral,  and  defend- 
ant was  bound  by  the  plaintiff's  answers  In 
respect  thereto,  and  besides,  that  it  was  an 
attempt  to  establish  one  crime  by  proof  of 
the  commission  of  another  one,  though  of  like 
nature.  This  evidence  was  competent  to  show 
the  Intent  with  which  the  defendant  "took 
and  carried  away"  the  car  In  question.  Lar- 
ceny Involves  three  elements,  viz.  the  tak- 
ing, the  carrying  away,  or  asportation,  and 
the  felonious  or  dishonest  intent.  The  plain- 
tiff did  not  ask  the  court  to  restrict  the  evi- 
dence to  the  intent,  but  objected  generally. 
It  was  competent  to  show  that  other  simi- 
lar offenses  had  been  committed  at  or  about 
the  same  time  as  the  one  mentioned  in  the 
complaint,  and  under  the  circumstances  ap- 
pearing In  this  case,  for  the  purpose  of 
proving  the  plaintiff's  intent  to  take  the 
cow.  There  was  more  direct  evidence  of  his 
felonious  purpose,  but  this  did  not  exclude 
that  to  which  objection  is  now  taken,  as  de- 
fendant could  add  to  his  proof  in  this  re- 
spect 

"The  general  rule  is  that  on  a  prosecution  for 
a  particular  crime  evidence  which  in  any  man- 
ner shows  or  tends  to  show  that  the  accused  has 
committed  another  crime  wholly  independent  of 
that  for  which  he  is  on  trial,  even  though  it  be 
a  crime  of  the  sam^  sort,  w  irrelevant  and  in- 
admissible: but  to  this  rule  there  are  several 
exceptions."  12  Cyc.  4(». 

And  again,  at  pages  408,  409,  and  410,  after 
discussing  other  exceptions  to  this  general 
rule,  It  is  said: 

"Evidence  of  other  crimes  similar  to  that 
charged  is  relevant  and  admissible  when  it 
shows  or  tends  to  show  a  particular  criminal  in- 
tent which  is  necessary  to  constitute  tho  crime 
charged.  Any  fact  which  proves,  or  tends  to 
prove,  the  particular  intent,  is  competent,  and 
cannot  be  excluded  because  it  incidentally  proves 
an  independent  crime.  Where  the  question  is 
whether  a  certain  act  was  intentional  or  acci- 
dental, evidence  to  show  that  the  accused  in- 
tentionally committed  similar  acts  before  is 
relevant  to  show  the  intent.  So  also  where  mal- 
ice is  an  element  in  the  crime  charged,  as  in 
murder,  assault  with  intent  to  kill,  arson,  ma- 
licious mischief,  and  the  like,  evidence  of  an- 
other similar  act  bj  the  accused  is  admitted  to 
show  malice.  Evidence  to  show  the  motive 
prompting  the  commission  of  the  crime  is  rele- 
vant and  admissible  notwithstanding  it  also 
shows  the  commission  by  the  accused  of  another 
crime  of  a  similar  or  dissimilar  character. 
Tbua  it  may  be  shown  that  the  crime  charged 
was  eonunitted   for  the  purpose  of  concealing 


another  crime,  or  to  prevent  the  accused  from 
being  convicted  of  another  crime.  But  evidence 
of  another  crime  which  has  no  connection  with 
that  for  which  the  accused  is  on  trial,  and  which 
therefore  is  not  relevant  to  prove  motive,  can- 
not be  introduced  under  the  guise  of  provinf 
motive." 

Other  notable  exceptions  are  stated,  but 
are  all  based  upon  the  same  evident  reason. 
But  there  Is  direct  authority  for  the  prin- 
ciple in  cases  decided  by  this  court  Vie 
quote  the  beaduote  in  State  ▼.  Murphy,  Si 
N,  O.  742: 

"£}vidence  of  a  'collateral  offense'  of  the  same 
character  and  connected  with  that  charged  in  aa 
indictment,  and  tending  to  prove  the  gnUtj 
knowledge  of  the  defendant,  when  that  is  an  es- 
sential element  of  the  crime,  is  admissible; 
therefore,  on  the  trial  of  an  indictment  for  the 
larceny  of  a  hog,  where  the  prosecutor  testified 
that  he  identified  the  property  as  his  in  an  in- 
closure  of  the  defendant  and  demanded  its  de- 
livery to  him,  it  was  held  competent  for  the 
state  to  prove  by  the  testimony  of  another  wit- 
ness that  at  the  same  time  and  place  and  in 
presence  of  prosecutor  and  defendant  such  wit- 
ness said  that  the  other  hog  therein  was  his, 
and  he  then  and  there  claimed  and  demanded  it 
of  defendant." 

The  court  says  in  an  opinion  by  Justice 
Ashe,  who  always  wrote  clearly,  accurately, 
and  vigorously,  and  reviews  the  English  and 
American  cases  at  length,  that: 

"Where  the  Question  of  identity  or  intent  is 
involved,  or  where  it  is  necessary  to  show  a 
guilty  kiaowledge  on  the  part  of  the  prisoner, 
evidence  may  be  received  of  other  criminal  acts 
than  those  charged  in  the  indictment" — dtin? 
and  affirming  Yarborough  v.  State,  41  Ala.  405; 
Tharp  v.  State,  16  Ala.  749. 

The  court  also  cites  and  approves  Bex  r. 
Davis,  6  Car.  &  P.  117,  where  it  was  held,  as 
to  an  indictment  for  receiving  stolen  goods, 
that,  for  the  purpose  of  showing  guilty  knowl- 
edge of  the  defendant  evidence  that  other 
goods  not  belonging  to  him  were  found  at  the 
same  time  on  the  premises  of  the  defendant 
which  had  been  taken  under  similar  circum- 
stances, was  competent;  this  court  saying 
that  evidence  of  independent  offenses  is  an 
exception  to  the  general  rule  excluding  proof 
of  other  offenses,  when  It  Is  necessary  to 
prove  the  quo  animo,  or  the  scienter.  The 
case  of  State  v.  Murphy  is  much  like  this  case 
in  many  of  its  features,  and  is  substantially 
like  it  in  respect  to  the  facts.  To  the  same 
effect  is  State  v.  Walton,  114  N.  C.  783,  IS 
S.  E.  945,  where  Justice  McRae  said,  quoting 
from  and  approving  State  v.  Murphy,  snpra: 

"It  is  a  fundamental  principle  of  law  that 
evidence  of  one  offense  cannot  be  given  against 
a  defendant  to  prove  that  he  was  guUl;  of  an- 
other. We  have  been  unable  to  find  any  excep- 
tion to  this  well-established  rule,  except  in  those 
cases  where  evidence  of  independent  offenses 
has  been  admitted  to  explain  or  illustrate  the 
facta  upon  which  certain  indictments  are  found- 
ed, as  where,  in  the  investigation  of  an  offense, 
it  becomes  necessary  to  prove  the  quo  animo, 
the  intent,  design,  or  guilty  knowledge.  In  sudi 
cases  it  has  been  held  admissible  to  prove  other 
offenses  of  like  character." 

A  recent  decision  of  the  same  general  tenor 
is  State  V.  Knotts  and  others,  168  N.  C  189. 
83  S.  B.  972,  and  numerous  other  and  Uk« 
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cases  could  be  dted  from  this  and  other  Joils- 
dlctions. 

This  rale  as  to  evidence  ot  other  transac- 
tions has  been  applied  to  dvll  cases,  where 
it  was  necessary  to  prove  the  intent  with 
which  an  act  was  committed,  as,  for  example, 
in  qnestions  of  fraud.  Brink  ▼.  Black,  77  N. 
C.  59,  approved  In  Gilmer  ▼.  Hanks,  84  N.  C. 
317;  Coble  v.  Hufflnea,  133  N.  C.  422,  45  S. 
E.  760;  State  v.  Weaver,  104  N.  C.  758,  10  S. 

B.  486;  Robertson  v.  Halton,  156  N.  C.  215, 
72  S.  E.  316,  37  L.  R.  A.  (N.  S.)  298;  and  es- 
pecially Eddleman  v.  Lentz,  158  N.  0.  74,  72 
8.  E.  1011 ;   Insurance  Co.  t.  Knight,  160  N. 

C.  592,  76  S.  E.  623. 

The  Jury  manifestly  did  not  agree  with  the 
justice  of  the  peace,  as  they  believed,  and  so 
foond,  that  the  defendant  had  probably  stolen 
the  cow,  and  may,  perhaps,  have  Included  the 
"Jersey  bull  yearling,"  while  the  justice  de- 
cided that  there  .was  no  probable  cause  of 
guilt.  There  was  ample  evidence  to  support 
the  jury's  finding,  and  the  case  is  otherwise 
without  any  error  in  law. 

While  we  have  reached  this  conclusion  in 
the  case  and  based  it  upon  the  reasons  as- 
signed, there  are  other  greunds  stated  in  the 
defendant's  brief,  with  great  force  and  clear- 
ness, which  lend  additional  weight  to  those 
selected  by  us  as  sufficient  to  dispose  of  this 
appeal  favorably  to  him.  These  relate  to  the 
competency  of  the  evidence  as  to  other  trans- 
actions of  the  plaintiff,  admitted  by  the  court 
to  show  the  felonious  intent  of  plaintiff  In 
taking  the  cow,  and  to  contradict  material 
parts  of  plalntifTs  testimony,  and  also  to  the 
particular  diarge  of  the  court  respecting  this 
evidence,  to  which  the  plaintiff  objected.  It 
Is  especially  stressed  in  the  defendant's  brief 
that  the  evidence  was  competent  to  show 
what  the  defendant  really  knew  at  the  time 
be  made  the  accusation  against  the  plaintiff, 
as  tending  to  show  good  faith  and  probable 
cause,  and  the  absence  of  malice. 

The  trial  of  the  case  was  conducted  in  ac- 
cordance with  the  law  applicable  thereto. 

No  error. 

(174  X.    C.    88) 

LAKE   DRAINAGE   COM'RS  v.    SPENCER 
et  al.    (No.  22.) 


(Supreme  Court  of  North  Carolina. 
1917.) 


Sept  12, 


1.  EVIDBNOB    0=9317(2)— ^^rbat—Aduissi- 

BnjTT. 

Testimony  that  a  party  stated  he  had  not 
been  served  with  summons  is  hearsay,  and  in- 
admissible to  establish  that  fact;  and  hence 
testimony  that  such  person  had  not  mentioned 
the  service  of  summons  to  her  children  is  in- 
admissible, being  hearsay  of  a  negative  form. 

2.  PsocEss  «=»148—Skbvicb— Attack  xjpon. 

As  Revisal  1905,  f  1529,  declares  that  the 
retnrn  of  the  sheriff  that  summons  had  been 
duly  executed  shall  be  deemed  sufficient  evidence 
of  the  service  thereof,  and  section  2817  provides 
a  penalty,  and  an  action  for  damages  if  the 
Rberiff  shall  make  a  false  r«tnm  of  process, 
there  is  a  presumption  that  a  sheriff's  return 


states  the  truth,  and  such  presumption  cannot 
be  contradicted  by  single  afndavit  by  the  party 
that  he  waa  not  served. 

3.  PBOCESS   €=3149— SkBVICE— iHFEAOmlENT. 

While  a  sheriff's  return  on  process  is  not 
conclusive,  and  does  not,  even  between  the  par- 
ties and  privies  to  the  action,  import  absoluto 
verity,  yet  it  is  prima  facie  correct,  and  proof 
necessary  to  overturn  it  must  be  dear  and  un- 
equivocal. 

4.  Pbocess  <8=»145— Return— Attack. 

One  attacking  a  return  on  process  has  the 
burden  of  proof. 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty; Daniels,  Judge. 

Action  by  the  Lake  Drainage  Commission- 
ers against  S.  H.  Spencer  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Spencer  tc  Spencer,  of  Swan  Quarter,  and 
Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellants.  Thos.  H.  Long,  of  Swan  Quarter, 
and  H.  C.  Carter,  Jr.,  and  Small,  MacLean, 
Bragaw  &  Rodman,  all  of  Washington,  N.  C, 
for  appellees. 

CLARK,  C.  J.  The  plaintiffs'  drainage  dis- 
trict was  duly  established  by  proceedings  reg- 
ular on  their  face.  It  appeared  from  the 
return  of  the  sheriff  upon  the  summons  in 
said  cause  that  it  had  been  duly  served  upon 
Mrs.  S.  H.  Spencer,  the  mother  of  the  de* 
fendants.  The  defendants,  however,  contend- 
ed that,  notwithstanding  the  return  of  the 
sheriff,  said  summons  had  not  In  fact  been 
served  upon  her. 

[1]  On  the  trial  of  this  cause  the  sheriff 
testified  in  corroboration  of  his  return  to 
the  writ  that  he  did  in  fad:  duly  serve  the 
summons  on  Mrs.  Spencer.  Her  children, 
who  were  defendants,  were  allowed  to  testi- 
fy that  they  never  heard  their  mother  say 
anything  to  anybody  about  the  summons  hav- 
ing been  served  upon  her.  This  was  error  in 
any  aspect.  In  the  first  place.  If  the  wit- 
nesses had  testified  affirmatively,  that  Mrs. 
Spencer  h.'id  said  that  the  summons  had  not 
been  serve«l  upon  her,  it  would  have  been  In- 
competent us  hearsay.  It  is  all  the  more  In- 
competent in  this  negative  form  that  they 
had  heard  her  say  nothing  about  it,  which 
proves  nothing,  and,  if  it  proved  anything, 
would  tend  to  show  that  she  had  been  served. 

[2]  Even  if  the  ancestor  of  the  defendants 
had  been  alive,  her  testimony  alone  would 
not  have  been  sufficient  to  rebut  the  pre- 
sumption arising  from  the  return  of  the  sher- 
iff that  he  bad  duly  served  the  summons  up- 
on her.  Burllngham  v.  Canady,  156  N.  C. 
179,  72  S.  E.  324.  Revisal,  §  1529,  provides 
that  the  return  of  the  sheriff  that  the  sum- 
mons has  been  executed  "shall  be  deemed 
sufficient  evidence  of  the  service  thereof." 
The  presumption  Is  that  the  officer's  return 
states  the  truth.  Straybom  v.  Blalock,  92 
N.  C.  292;    Isley  v.  Boon,  113  N.  C.  249,  IS 

5.  E.  174 ;  Miller  v.  Powers,  117  N.  C.  218, 
23  S.  E.  182;  Chadboum  v.  Johnston,  119  N. 
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C.  2S2,  25  S.  E.  705,  It  la  prima  facie  cor- 
rect; WilUamson  v.  Cocke,  124  N.  C.  585,  32 
S.  E.963. 

ReTisal,  {  2817,  provides  tliat  the  sheriff  is 
liable  tot  a  penalty  of  $100  for  failnre  to 
serve  process  when  delivered  to  him  in  the 
prescribed  time  before  the  return  day,  and  to 
a  penalty  of  $600  and  an  action  for  damages 
If  he  make  a  false  return  of  process.  The 
recitals  in  the  sheriff's  return  are  prima  fa' 
de  true  (Simpson  t.  Hlatt,  35  N.  O.  470),  and 
cannot  be  collaterally  impeached  (Edwards  v. 
Tipton,  77  N.  O.  222).  In  Hunter  v.  Kirk,  11 
N.  C.  277,  it  is  said  that  the  sheriff  is  "a 
sworn  officer  and  his  return  cannot  be  con- 
tradicted by  a  single  affidavit"  This  was 
cited  with  approval  in  Mason  t.  Miles,  63  N. 
C.  564.  To  same  effect.  State  t.  Vlck,  25 
N.  C.  491.  Both  these  cases  were  dted  as 
authority  in  MiUer  v.  Powers,  117  N.  C.  220, 
23  S.  B.  182,  and  Bnrllngbam  ▼.  C^nady,  156 
N.  O.  179,  72  8.  B.  824. 

At  common  law  the  rule  was,  as  it  Is  still 
In  many  of  otir  states,  that  as  between  par- 
ties and  privies  the  return  of  an  officer  is 
conclusive  as  to  service  of  process,  and  can 
be  controverted  only  in  an  action  against  the 
officer  for  a  false  return,  unless  there  is  con- 
tradiction by  other  matter  in  the  record  U> 
self,  or  unless  It  is  shown  that  the  false  re- 
turn was  procured  by  the  plaintiff  in  the 
action,  or  resulted  from  the  mistake  of  the 
officer.    32  Cyc.  614,  616. 

[31  In  Tillman  v.  Davis,  28  Ga.  497,  73  Am. 
Dec.  786,  Lumpkin,  J.,  said: 

"I  have  invostigated  carefully  in  Brooke's 
and  Viner's  Abridgments  and  traced  the  ques- 
tion to  its  fountain  head,  and  find  it  well  set- 
tled that  by  the  common  law  no  averment  will 
lie  against  the  sheriff's  return." 

This  is  held  in  many  of  our  states,  as  set 
out  in  the  notes  to  32  Cyc.  514,  515.  In  oth- 
er states  a  more  liberal  rule  permits  the 
return  to  be  impeached  by  affidavit  or  other- 
wise in  a  direct  proceeding  brought  for  that 
purpose,  such  as  an  action  to  set  aside  the 
return  or  to  vacate  a  judgment  by  default 
based  thereon;  but  the  proof  necessary  to 
overthrow  the  return  must  be  "clear  and  un- 
equivocal." 32  Cyc.  516,  517,  and  the  notes 
thereto. 

While  this  Is  one  of  the  states  in  which 
the  return  on  the  process  is  not  conclusive, 
even  between  the  parties  and  privies  to  the 
action,  still  under  Revisal,  {  1529,  and  the  au- 
thorities above  cited,  such  return  Is  prima 
facie  correct,  and  cannot  be  set  aside  unless 
the  evidence  is  "clear  and  unequiyocaL"  32 
C>'c.  517.  It  would  work  the  greatest  mis- 
chief if,  after  a  judgment  is  taken,  it  could 
btt  set  aside  upon  the  slippery  memory  of 
the  defendant,  perhaps  years  thereafter,  that 
he  had  not  been  served.  This  would  shake 
too  many  titles  that  rest  upon  the  integrity 
of  Judgments  and  the  faith  of  purchasers  and 
others  relying  thereon.  The  return  of  the 
sheriff  is  by  a  disinterested  person  acting  on 


oath  in  his  official  capacity  and  made  at  the 
time.  The  defendant  in  such  case  has  his 
remedy  by  an  action  against  the  officer  for 
the  penalty  of  $500  for  false  return,  and  also 
by  an  action  for  damages.  The  defendant, 
who  contends  that  he  has  not  been  duly  serv- 
ed, may  also  proceed  by  a  motion  in  tbe 
cause.  Banks  v.  Lane,  170  N.  C.  14,  86  S.  E. 
713;  s.  c,  171  N.  C.  505,  88  S.  El  754.  But 
his  evidence  must  be  more  than  testimony  by 
one  person,  which  would  not  be  sufficient  to 
overturn  the  official  return  of  the  sheriff, 
which  has  a  prima  fade  presumption  of  cor- 
rectness properly  attached  thweto. 

In  no  case,  as  we  have  already  said,  would 
hearsay  testimony  of  the  dedaratlon  of  a  de- 
fendant that  he  had  not  been  served  be  com- 
petent; and  stlU  less  competent  would  be  tes- 
timony that  the  defendant  bad  not  beeu 
heard  to  make  any  statement  In  regard  to  tbe 
matter,  with  a  view  of  raising  a  presumption 
therefrom  that  said  defendant  had  not  been 
served.  Tbe  fact  that  the  defendant  had 
made  no  statement  In  regard  to  the  matter, 
if  evidence  at  all,  would  tend  to  prove  that 
she  had  been  served  as  returned  by  the  sher- 
iff. In  this  case  the  sheriff  went  upon  the 
stand  and  testified  that  his  retnm  was  cor- 
rect. 

[4]  There  was  no  suffident  evtdenee  to  go 
to  the- jury  that  the  summons  had  in  fact  not 
been  served.  The  burden  was  upon  the  de- 
fendants who  allege  this,  and  the  conrt 
should  have  charged,  as  prayed  by  plaintiffs, 
that  they  should  answer  the  first  issue  (as  to 
whether  the  summons  was  served  upon  the 
defendants'  mother),  "Yes." 

Error. 

074  N.   C.  (8) 
MIZELL  V.  DENNIS   SIMMONS  LrMBER 
CO.    (Na  72.) 

(Supreme  Court  of  North  Carolina.    Sept  19, 
1917.) 

1.  EIZBCUTOB0  AND  Adicinistratoss  ^=3135— 
Pebtobmancb  or  Dkckoent's  Contbacis— 
Conveyance  of  Land— "Option." 
Revisal  1905,  §  83,  providing  that  when  an; 
deceased  person  shall  have  sold  lands  and  given 
a  bond  or  contract  to  convey  them,  his  execu- 
tor or  administrator  may  execute  a  deed  to  the 
purchaser,  gave  an  administrator  c.  t  a.  no 
power  to  convey  land  pursuant  to  the  terms  of 
an  option  given  by  decedent  which  had  not  been 
exercised  by  the  optionee  in  the  testator's  life- 
time, as  the  statute  evidently  refers  to  a  con- 
tract t^inding  on  both  parties,  and  an  "optioD" 
is  not  such  a  contract  but  merely  a  right  »<•■ 
quired  by  contract  to  accept  or  reject  a  pres- 
ent offer  within  a  limited  or  reasonable  time. 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Option.] 

2.  EXECUTOBS  AND  Adhinistbatobs  ^3>13&- 
PERFOEMANCE    of    OECKDENT'B    CONTBACn*— 

Conveyance  of  Land. 
Where  a  decedent  had  given  an  option  for 
the  purchase  of  standing  timber  which  had  not 
been  exercised  prior  to  his  death,  the  optionpo 
should  have  notified  the  devisee  of  the  land  of 
its  acceptance  of  the  option,  and  tendered  the 
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purchase  money  to  him,  and  demanded  a  deed 
from  him  instead  of  the  administrator  eta. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty ;   Whedbee,  Judge. 

Action  t>y  Louis  W.  Mizell  against  tlie  Den- 
nis Simmons  Lumber  Company.  From  a 
Judcrment  for  defendant,  plaintiff  appeals. 
Reversed,  and  final  Judgment  for  plaintiff 
directed. 

cavil  action,  tried  at  Marcli  term,  191T.  A 
Jury  trial  being  waived,  tbe  oonrt  foond  the 
following  Acts : 

(1)  Ttiat  on  the  2l8t  and  ISth  days  of  Xo- 
v«mt)er  and  December,  1912,  respectively, 
Jesse  Mizell,  the  then  owner  of  the  land  in 
controversy,  and  his  wife,  Winnie  Mizell,  in 
consideration  of  $1  each,  as  ttierein  specified, 
for  th^  paper  writings  hereinafter  referred 
to^  executed  and  delivered  to  the  defendant 
company  two  options,  thereby  giving  to  said 
company  the  right  and  privilege  of  purchas- 
ing, within  the  period  of  90  days,  certain  tim- 
bers and  other  easements  on  said  land,  for  a 
period  of  10  years  from  the  dates  thereof, 
by  i>aying  the  amounts  of  money  therein  men- 
tioned. 

(2)  That  on  said  aforementioned  datee, 
said  options  were  duly  acknowledged  and 
proven  by  said  grantors  before  a  notary  pub- 
Uc. 

(S)  That  thereafter,  and  within  the  period 
of  90  days,  said  Jesse  Mizell  died,  leaving  a 
last  wUl  and  testament  which  has  been  duly 
admitted  to  probate,  the  defeoidant  company 
not  having  thereb^re  elected  to  purchase 
nnder  said  options. 

(4)  That  after  the  death  of  said  Jesse  ML- 
cell  and  within  the  period  of  90  days,  said 
options  were  duly  admitted  to  registration. 

(5)  That  thereafter,  and  within  the  period 
of  90  'days,  said  Winnie  Mizell  duly  qualified 
as  administratrix  c.  t.  a.,  upon  the  estate  of 
her  said  husband ;  and ,  apon  the  payment  of 
said  purchase  money,  executed  and  delivered 
to  the  defendant  company  a  deed,  convey- 
ing the  timber  and  other  privileges  set  out 
and  described  in  the  aforesafd  options. 

(6)  That  the  last  will  and  testament  of  the 
said  Jesse  Mizell  cimtalned  no  power  or  au- 
thority for  said  conveyance. 

(7)  That  under  and  by  virtue  of  one  item  of 
said  will  the  plaintiff  became  the  devisee  In 
fee  simple  of  one  of  the  tracts  of  land  de- 
scribed in  the  said  (^tions,  and  upon  which 
a  goodly  iwrtion  of  tbe  timber  was  situate. 

(8)  That  plaintiff,  claiming  to  be  the  owner 
of  the  timber  on  the  tract  VievlBed  to  him, 
by  virtue  of  the  fact  that  there  was  no  au- 
thority nnder  said  will  for  said  conveyance, 
and  the  said  company  had  failed  to  exercise 
its  rights  thereunder  prior  to  the  death  of 
said  Jesse  Mizell,  has  obtained  a  restraining 
order,  thereby  preventing  said  defendant 
company  from  cutting  and  removing  the  tim- 
ber in  accordance  with  the  provisions  of  saJd 
deed. 

(9)  That  Pendant  insists  said  deed  was 


legally  and  prT^)erly  executed  under  and  by 
virtue  of  the  provisions  contained  in  section 
83  of  the  Bevlsal. 

Upon  these  findings  the  court  adjudged 
that  plaintiff  was  not  entitlett  to  an  Injunc- 
tion to  the  final  hearing  to  prevent  the  cut- 
ting of  the  timber,  and  dissolved  the  restrain- 
ing order.     Plaintiff  appealed. 

Daniel  &  Warren,  of  WaBhlngt<»,  N.  O., 
for  appellant.  Whetier  Martin  and  Harry 
W.  Stubbs,  both  of  Wllllanuton,  toe  appel- 
lee. 

BROMTN,"  J.  [1]  At  ccnnmon  law,  when  a 
vendor  of  land  contracted  for  a  valuable  con- 
sideration to  aril  it  and  entered  into  a  bond 
to  execute  title  and  died  l>efore  doing  so,  his 
heirs  at  law  or  his  devisee  of  the  iand  were 
the  proper  persons  upon  whom  the  vendee 
must  call  for  a  ccmveyance.  In  a  snlt  in  eq- 
nity  to  compel  snch  conveyance  the  heirs  or 
devisee  were  necessary  partiea  To  expedite 
and  simplify  the  completion  of  such  contracts 
the  following  statute  was  enacted: 

"That  when*  any  deceased  person  shall  have 
bona  fide  sold  any  lands,  and  shall  have  given 
a  bond  or  other  -written  contract  to  the  pur- 
chaser to  convey  the  same,  and  the  bond  or  oth- 
er written  contract  hath  been  duly  proved  and 
registered  in  the  county  where  the  lands  arc 
situated  •  •  •  his  executor,  administrator 
or  collector  may  execute  a  deed  to  the  pur- 
chaser conveying  such  estate  as  shall  be  speci- 
fied in  the  bond  or  other  written  contract;  and 
such  deed  shall  convey  the  title  as  fully  as  if 
it  had  been  executed  by  the  deceased  obligor; 
provided,  that  no  deed  shall  be  made  but  upon 
payment  of  the  price;  if  tills-  tie  the  condition 
of  the  bond  or  other  written  contract."  Revisal, 
S  83. 

According  to  the  findings  of  f&ct  tbe  de- 
fendant had  never  dosed  the  contract  by  ex- 
ercising the  opticMi  and  buying  the  land  dur- 
ing the  testator's'  lifetime.  Had  this  l>een 
done,  then  we  think,  under  the  terms  of  the 
statute,  the  administrator  would  have  had 
the  undoubted  right  to  receive  the  purchase 
money  and  execute  the  deed.  But  in  our 
opinion  an  option  is  not  such  a  contract  as 
is  contemplated  by  the  statute,  for  that  evi- 
dently refers  to  a  contract  binding  on  both 
parties  to  It  at  the  death  of  the  owner  of 
the  land.  An  open  option  is  not  such  con- 
tract, but  merely  a  right  acquired  by  con- 
tract to  accept  or  reject  a  present  offer  with- 
in a  limited  or  reasonable  time.  As  said  by 
Mr.  Justice  Connor  in  Trogden  v.  Williams, 
144  N.  C.  199,  56  S.  E.  8G5,  868,  10  L.  R.  A 
(N.  S.)  867: 

"There  is  a  marked  and  well-defined  distinc- 
tion between  a  contract  in  wiiich  both  parties 
are  bound  to  sell  and  convey  land,  postponing 
the  delivery  of  the  deed  and  payment  of  the  pur- 
chase money  until  some  fixed  day,  even  when 
made  dependent  upon  scHne  condition,  and  a 
mere  promise  on  the  part  of  the  promisor  to  per- 
mit the  promisee  to  elect  at  the  end  of  a  fixed 
day  whether  he  will  at  that  time  enter  into 
a  contract  of  purchase.  The  relative  rights  and 
obligations  are  entirely  dififerent  and  are  gov- 
erned by  diCFerefat  principles." 

Therefore  it  is  held  that  a  power  under  a 
will  given  to  executors  to  sell  land  and  en- 
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ter  Into  a  mutual  contract  to  sell  witb  the 
purchaser  does  not  confer  upon  the  executors 
tjie  power  to  give  au  option  to  purchase  the 
land.  Trogden  v.  Williams,  supra.  In  Win- 
ders v.  Kenan,  161  N.  C.  632,  77'  S.  E.  687, 
689,  Mr.  Justice  Allen  very  clearly  points  out 
the  difference  between  an  option  and  the  usu- 
al closed  contract  to  sell  land  in  these  words: 
"It  [an  option]  is  a  contract  to  give  another  the 
right  to  buy,  and  not  a  contract  to  sell ;  and  it 
is  because  of  the  fact  that  the  other  party  is 
not  compelled  to  buy  that  it  is  spoken  of  as  an 
o£Eer." 

In  case  of  the  option  not  being  exercised 
during  the  life  of  the  owner,  the  land  de- 
scends to  bis  heirs;  and,  if  the  option  is 
unexpired  and  based  upon  a  valuable  con- 
sideration, the  holder  of  the  option  must 
make  the  demand  upon  the  heirs  or  devisee 
and  tender  the  option  price  to  them,  and  not 
to  the  administrator  or  executor,  who  has 
no  right  to  receive  it.  This  question  is  prac- 
tically settled  by  this  court  in  Timber  Co.  v. 
Wells,  171  N.  C.  264,  88  S.  E.  327,  328,  where 
Mr.  Justice  Hoke  says: 

"The  cases  on  the  subject  are  to  the  effect, 
further,  that  a  stipulation  of  the  kind  now  pre- 
sented, providing  for  an  extension  of  the  time 
within  which  the  timber  must  be  cut,  is  in  the 
nature  of  an  option,  and  it  is  held  by  the  great 
weight  of  authority  that  contracts  of  this  char- 
acter do  not  of  themselves  create  any  interest 
in  the  property,  but  only  amount  to  an  offer  to 
create  or  convey  such  an  interest  when  the 
conditions  are  performed  and  working  a  for- 
feiture when  not  strictly  coinplieU  with.  Wa- 
terman V.  Banks,  144  U.  S.  394  ri2  Sup.  Ct. 
435,  36  L.  Ed.  123] ;  Thacher  v.  Weston,  197 
Mass.  143  183  N.  E.  360];  Guston  v.  School 
District,  94  Mich.  502  [54  N.  W.  156,  34  Am. 
St  Beo.  3611;  Newton  v.  Newton,  11  R.  I. 
390  [23  Am.  Rep.  476] ;  Bostwick  v.  Hess,  80 
111.  138.  Our  own  decisions  are  in  general  ap- 
proval of  these  principles  (Ward  v.  Albertson, 
165  N.  C.  218  [81  S.  E.  168] ;  Winders  v. 
Kenan,  161  N.  0.  628  [77  S.  E.  G87] ;  Bateman 
V.  Lumber  Co.,  154  N.  O.  248  [70  S.  E.  474,  34 
L.  R.  A.  (N.  S.)  615];  Hornthal  v.  Howcott, 
154  N.  O.  228  [70  S.  E.  171]),  and  from  this 
it  follows  that,  where  the  time  first  provided 
in  one  of  these  timber  deeds  and  paid  for  has 
passed,  and  it  becomes  necessary  for  the  gran- 
tee to  hold  by  reason  of  the  performance  of  the 
stipulation  for  an  extension,  the  estate  or  in- 
terest arises  at  the  time  the  conditions  are 
complied  with,  and,  in  the  absence  of  any  provi- 
sion in  his  deed  to  the  contrary,  the  price  paid 
belongs  to  him  who  then  has  the  title  and  from 
wliose  ownership  the  interest  is  then  created. 
The  option  or  privilege  obtained,  to  the  extent 
of  the  right  conferred,  is  a  contract  attendant 
upon  the  title,  and,  as  stated,  unless  other- 
wise spedfied  in  the  deed  conveying  the  title, 
the  price  for  the  interest  arising  on  proper  per- 
formance of  the  conditions  will  inure  to  the 
owner.  It  is  from  bis  estate  that  the  inter- 
est passes,  and  he  must  receive  the  purchase 
price." 

The  same  point  Is  presented  in  Timber  Co. 
V.  Bryan,  171  N.  C.  206,  88  S.  E.  329,  where 
the  same  learned  judge  said: 

"In  accordance  with  our  decisions  in  the  case 
of  Lumber  Co.  v.  Wells,  we  must  hold  that  the 
right  to  this  fund  is  in  the  heirs.  The  title  hav- 
ing descended  to  them,  it  is  from  their  estate 


that  the  interest  arises,  and  they  axe  entitled 
to  receive  the  purchase  price" 
—and  again: 

"This  provision  in  the  deed  for  an  extensioa 
of  the  time  was  an  option,  an  offer  to  confer 
the  right  which  matured  only  at  tke  time  the 
conditions  were  complied  with.  The  property 
was  then  owned  by  the  heirs,  and  the  price  to 
be  paid  for  the  interest  then  arising  out  of  theii 
ownership  must,  in  our  opinion,  inure  to  them." 

^2]  We  think  that  It  necessarily  follows 
from  these  decisions  that  when  Jesse  Mizell 
died,  the  defendant  should  have  notified  the 
plalntlir,  the  devisee  of  the  optioned  land, 
of  its  acceptance  of  the  option,  and  should 
have  tendered  the  purchase  money  to  hini' 
and  demanded  a  deed. 

Plaintiff  is  entitled  to  an  injunction  and  to 
a  final  judgment  upon  the  facts  stated. 

Reversed.  • 

(174  N.  C.   M) 

HOWELL  et  al.  v.  MEHEGAN  et  aL    (No.  66.) 

(Supreme  Court  of  North  Carolina.     Sept  19, 
1917.) 

1.  Wills  «=»5o2(1)— Lapse— Death  of  Dev- 
isee IN  Testator's  Lifetime. 

A  devise  to  a  brother  of  the  testator  lapse>t 
upon  his  death  prior  to  that  of  the  testator,  and 
his  heirs  had  no  title,  as  be  was  not  within  tlie 
application  of  Revisal  1905,  {  3144,  providing 
against  the  lapse  of  devises  and  bequeste  to  a 
child  or  other  issue  of  the  testator. 

2.  Wills  <S=>858(4)  —  Residuabt  Olaubi  - 
LAi>eE — "Not  Sfeciited  Hekein." 

A  will  gave  the  testator's  wife  certain  resl 
and  personal  property,  and  gave  her  the  residne 
of  the  estate  for  life.  After  her  deaUi,  and  ths 
payment  of  certain  expenses,  the  lots  given  t> 
her  for  life  were  devised  to  other  persons,  iit 
eluding  a  brother  of  the  testator,  who  died  before 
the  testator.  The  will  also  gave  the  wife  all 
other  property  "not  specified  herein."  ifeM, 
that  under  Revisal  1905,  f  3142,  providing  that 
unless  a  contrary  intention  shaU  appear,  real 
estate  or  any  interest  therein,  comprised  in  an; 
devise  which  shall  fail  or  be  void,  shall  be  in- 
cluded in  the  residuary  devise,  the  property  de- 
vised to  the  brother  did  not  pass  to  the  wife, 
but  to  the  testator's  heirs  as  intestate  property, 
since  such  property  was  not  property  "not  here- 
in specified,"  and,  as  the  brother  was  not  tfr 
take  until  after  the  wife's  death,  the  testator 
could  not  have  intended  the  wife  to  take  in 
case  of  the  brother's  death. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Whedbee,  Judge. 

Action  by  Carrie  D.  Howell  and  others 
against  Charles  B.  Mebegan  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

This  is  an  action  to  determine  the  title  to 
land.  Francis  L.  Bond  was  formerly  the 
owner  of  the  land  In  controversy.  He  di«d 
leaving  a  last  will  and  testament ;  the  parts 
material  to  this  controversy  being  as  follows: 

"To  my  brother,  John  M.  Bond,  the  residue  of 
lot  No.  102,  beginning  at  a  point  on  Granville 
street  one  hundred  and  fifteen  feet  four  inches 
from  the  corner  of  Granville  and  Trade  streets: 
thence  running  along  the  line  of  the  part  thereof 
devised  to  Mary  Dawson  and  parallel  witli 
Trade  street,  a  distance  of  one  hundred  and 
fifty -three  feet,  to  Thomas  Newton's  line ;  thence- 
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along  Thomas  Newton's  line  parallel  with  Gran- 
ville street,  a  distance  of  thirty-eight  feet  six 
inches,  to  the  line  of  Robert  C.  Brown's  line; 
thence  along  said  Robert  C.  Brown's  line  to 
Granville  street,  a  distance  of  one  hundred  and 
fifty-three  feet:  thence  along  Granville  street, 
a  distance  of  thirty-ei^t  feet  six  inches  to  the 
beginning. 

"After  the  death  of  my  wife,  Martha  E.  Bond, 
I  give  and  bequeath  to  my  nephew,  James  Me- 
hegaa,  the  old  family  Bible,  to  be  kept  through- 
out his  generation;  also  the  portraits  of  my  fa- 
ther, stepmother  and  cousin,  Elizabeth  Law- 
rence. All  other  property  of  any  kind  not  speci- 
fied herein  I  give  to  my  wife,  Martha  E.  Bond." 

Francis  L.  Bond  left  no  children  or  grand- 
children surviving  him.  John  M.  Bond,  the 
devisee  In  said  Itfem  of  the  will,  died  Intestate 
prior  to  the  death  of  the  testator,  Francis 
L.  Bond,  leaving  survlvtng  him  several  chil- 
dren, who  are  defendants  In  this  action. 
Martha  E.  Bond,  mentioned  in  said  item,  has 
died  since  the  testator,  leaving  a  last  will 
•and  teetament  devising  her  property  to  the 
plaintiffs  in  this  action.  The  heirs  of  Francis 
L.  ^Bond,   the  testator,  are  also  defendants. 

The  plaintiffs  contend  that,  John  M.  Bond 
having  died  before  the  testator,  the  devise 
to  him  lapsed  and  passed  to  Mar41ia  E.  Bond 
as  residuary  devisee,  and  then  to  the  plain- 
tiffs by  her  wllL  The  defendants,  the  chil- 
dren of  John  M.  Bond,  contend  that  the  de- 
vise did  not  lapse,  that  their  father  was  the 
owner  of  said  land  iii  fee  under  the  wiU,  and 
that  they  are  the  owners  of  it  by  Inheritance 
from  their  father.  The  defendants,  the  heirs 
at  law  of  Francis  L.  Bond,  contend  that  the 
devise  did  lapse,  unt  that  It  did  not  fall  into 
the  residuary  clause  because  of  the  language 
contained  therein,  "not  spedfled  herein." 
They  further  contend  that  upon  an  inspec- 
tion of  the  whole  will  it  appears  that  it  was 
not  the  Intention  of  the  testator  that  said 
land  should  pa^s  to  Martha  E.  Bond,  and  that 
if  either  contention  is  true  Francis  L.  Bond 
died  Intestate  as  to  the  land  devised  to  John 
M.  Bond,  and  that  they  are  the  owners  as  the 
heirs  of  said  Francis  L.  Bond,  hiis  honor 
held  with  the  plaintiffs,  and  rendered  Judg- 
ment accordingly,  and  the  defendants  ap- 
pealed. 

James  M.  Norfleet  and  A  W.  MacNalr,  both 
of  Tarboro,  aniS  John  J.  Wicker,  Jr.,  of  Rich- 
mond, Va.,  for  appellants.  G.  si  T.  Fountain 
&  Son,  of  Tarboro,  for  appellees. 

ALLEN,  J.  [1]  The  devise  to  John  M. 
Bond  lapsed  by  reason  of  his  death  prior  to 
the  death  of  the  testator,  and  be  does  not 
come  within  the  exception  to  the  rule  pro- 
vided for  In  section  3144  of  the  Uevlsal  be- 
caoae  be  was  not  "a  child  or  other  issue  of 
the  testator."  The  heirs  of  John  M.  Bond 
have  therefore  no  title  to  the  land  in  con- 
troversy. 

[2]  Did  the  land  devised  to  him  pass  to 
Martha  E.  Bond  as  residuary  devisee,  or  did 
Francis  L.  Bond  die  intestate  as  to  this  land? 
This  presents  the  question  at  issue  between 
tlie  plaindffs  and  the  defendants,  who  are 


heirs  of  Francis  L.  Bond.    The  statute  (Ue- 
vlsal, {  3142)  provides  that: 

"Unless  a  contrary  intention  shall  appear  by 
the  will  such  real  estate  or  interest  therein,  as 
shall  be  comprised  or  intended  to  be  compnse<1 
in  any  devise  in  such  will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  dev- 
isee in  the  lifetime  of  the  testator,  or  by  reason 
of  such  devise  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect,  shall  be  induded  in 
the  residuary  devise  (if  any)  contained  in  such 
wilL" 

This  establishes  the  rule  that  void  and 
lap.sed  devises  pass  under  a  general  residuary 
clause  unless  a  contrary  Intention  appears 
from  the  will;  but  as  said  in  Sorrey  y. Bright, 
21  N.  C.  lie,  28  Am.  Dec.  684: 

"The  rule  itself  is  not  founded  upon  the  actual 
intention  of  the  testator  to  include  everything; 
for  often,  nay,  generally,  there  is  probably  a 
contrary  intention,  as  every  man  must  be  sup- 
posed to  consider  each  particular  disposition  of 
his  will  valid^  and  to  expect  it  to  take  effect. 
But  the  rule  is  an  inference  from  the  presumed 
general  intention  not  to  die  intestate  as  to  any- 
thing, when  there  is  a  gift  of  the  general  resi- 
due. Doubtless  it  may  be  restricted  by  the  spe- 
cial wording  of  the  will.  If  the  residue  given  is 
partial,  that  is,  of  a  particular  fund,  the  rule  has 
no  application.  So,  where  it  is  clear  from  the 
residuary  clause  itself,  or  other  parts  of  the  will, 
that  the  testator  had  in  fact  a  contrary  inten- 
tion, namely,  that  the  residue  should  not  be  gen- 
eral, and  that  things  given  away,  or  which  the 
wiU  professed  to  give  away,  should  not  fall  into 
the  residue." 

Is  there  evidence  In  the  will  of  a  contrary 
intent?  We  think  so,  and  that  it  is  conclu- 
sive, when  the  language  of  the  residuary 
clause  is  considered  In  connection  with  the 
whole  wilL  We  might  rest  our  Judgment  on 
the  use  of  the  word  "property"  in  the  residu- 
ary clause,  under  Holton  v.  Jones,  133  N.  C. 
4(X>,  45  S.  E.  765,  in  whidi  the  language  used 
was  "all  such  property  that  is  not  Iteniized 
and  bequeathed  or  devised  herein,"  and  the 
court  said : 

"It  is  clear  that  in  using  the  word  *  "property* 
he  intended  to  refer  to  personal  property,  be- 
cause he  had  expressly  itemized  and  devised  the 
land." 

But  there  Is  also  authoritative  decision  on 
the  words  "not  specified  herein."  In  Felm- 
ster  V.  Tucker,  58  N.'  C.  72,  the  language  In 
the  residuary  clause  was,  "all  the  property 
left  to  the  use  of  my  wife,  that  is  not  herein 
otherwise  directed,"  and  the  court  said  in  ref- 
erence to  a  void  bequest,  which  It  was  con- 
tended passed  under  the  residuary  clause: 

"It  is  clear,  too,  as  we  think,  that  the  residue 
given  by  the  seventeenth  clause  is  also  a  special 
one,  and  cannot  have  the  effect  to  dispose  of 
these  slaves.  The  clause  directs  that  all  the 
property  left  to  the  use  of  the  testator's  wife, 
that  is  not  'otherwise  directed,'  be  sold  by  the 
executors  at  the  wife's  death,  marriage,  or  re- 
moval out  of  the  county,  on  a  credit  of  twelve 
mouths,  and  the  proceeds  divided,  etc." 

And  in  Lea  v.  Brown,  56  N.  C.  150,  the  court 
says,  while  discussing  the  same  question : 

"By  the  fifth  item  he  gives  the  'remainder  of 
my  slaves,  not  herein  specifically  bequeathed,'  to 
certain  legatees — among  whom  he  directs  they 
shall  be  divided  so  as  not  to  separate  families, 
and  'in  no  event  to  sell  them  for  a  division' ;  ant] 
in  providing  a  subdivision  he  again  repeats,  'in 
this  division  there  must  be  no  sale,'  etc.    This  is 
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not  a  general  residuary  clause,  and  the  inind  re- 
jects at  once  the  suggestion  that  it  wag  intended 
to  include  in  it  the  slaves  in  controversy.  They 
are  as  clearly  excluded  from  it  as  if  the  testa- 
tor had  specially  excepted  them  by  name." 

The  case  of  Hughes  v.  Allen,  31  Ga.  483, 
is  a  leading  antborlty,  in  wbich  the  testator 
bequeathed  certain  slaves,  and  the  bequest 
was  held  to  be  void.  The  residuary  clause 
gave  "all  other  property  belonging  to  me  and 
not  heretofore  specified,"  and  it  was  held 
that  the  subject-matter  of  the  void  bequest 
did  not  pass  under  the  residuary  clause, 
since  the  language  "not  heretofore  spedfled" 
evinced  a  clear  intent  on  the  part  of  the  tes- 
tator to  exclude  from  the  operation  of  the 
residuary  clause  the  property,  inasmuch  as 
it  had  been  theretofore  "specified."  The 
court,  after  stating  the  general  rule  as  to  the 
scope  and  incluslveness  of  residuary  clauses, 
declares  the  exception  as  follows: 

"A  testator  may  by  the  terms  of  his  bequest 
so  narrow  the  title  of  the  residuary  legatees  as 
to  exclnde  them  from  la{>sed  and  void  bequests. 
We  apprehend  this  principle  to  be  incontrovert- 
ible [citing  numerous  authorities].  We  have 
searched  carefully  for  any  decision,  cited  by 
counsel  or  in  the  libraries,  that  meets  this  case, 
and  ve  have  been  unable  to  find  one.  In  many 
of  the  wills,  whose  residuary  clauses  I  have  cop- 
ied, they  might  seem  to  be  the  same  upon  casual 
inspection ;  but  the  difference  is  fnndamental. 
A  testator  might  say,  'all  the  rest  of  my  proper- 
ty not  heretofore  disposed  of,'  etc.,  and  a  void 
bequest  would  pass  under  it.  And  why?  Be- 
cause an  ineffectual  disposition  is  no  disposition. 
But  the  term  'not  heretofore  specified'  is  a  term 
of  identification,  and  applied  as  well  to  a  lapsed 
or  void  legacy  as  to  a  valid  one.  And  that  is 
this  case." 

It  is  not  necessary  to  discuss  in  detail  the 
authorities  relied  on  by  the  appellee.  They 
establish  the  principle,  which  is  not  contro- 
verted, that,  no  contrary  intent  appearing,  a 
void  or  lapsed  legacy  or  devise  passes  under 
a  general  residuary  clause;  but  in  none  of 
them  was  language  present,  such  as  is  In  the 
will  before  us,  which  In  our  opinion  shows  a 
contrary  intent 

A  consideration  of  the  whole  will  confirms 
the  conclusion  we  have  reached  that  the  de- 
vise to  John  M.  Bond  did  not  pass  under  the 
residuary  clause.  In  the  first  item  of  the 
will  the  testator  gives  to  his  wife,  Martha  E. 
Bond,  in  fee,  his  residence  lot  and  two  other 
lots  in  Tarboro.  In  the  second  item  be  gives 
to  his  wife  his  household  and  kitchen  fumi- 
tnre,  certain  articles  of  personal  property, 
and  all  his  money,  notes,  and  accounts.  In 
the  third  item  he  gives  and  devises  to  bis 
said  wife  all  the  residue  of  his  property  and 
estate  during  the  term  of  her  life,  subject 
only  to  the  payment  of  taxes  and  two  small 
sums  annually,  during  her  life,  to  two  per- 
sons named  in  the  item.  In  the  fourth  and 
fifth  Items  he  directs  his  executors  to  t&it 
out  the  property  devised  and  bequeathed  to 
his  wife  daring  her  life,  after  her  death,  and 
to  use  the  proceeds  in  the  payment  of  cer- 
tain specified  amounts  and  certain  exx>enses. 


In  the  sixth  Item,  "after  the  ]>aymait  of  all 
these  expenses,"  he  devises  one  of  the  lots 
givai  to  bis  wife  for  life  to  the  Ancient  York 
Masons.  In  the  seventh  item,  "after  the  pay- 
ment of  all  said  expenses,"  he  gives  and  de- 
vises t6  his  nephew  and  nieces  and  bis  hroth- 
ef  all  of  the  remainder  of  the  land  devised 
to  his  wife  during  her.  life,  specifically  de- 
scribing the  lot  given  to  each,  and  In  this 
item  we  find  the  devise  to  John  M.  Bond.  It 
therefore  appears  from  the  will  that  the  tes- 
tator made  ample  proyision  for  bis  wife,  and 
that  John  M.  Bond  was  not  to  take  until  aft- 
er her  death,  and  after  the  payment  of  cer- 
tain expenses  to  be  derived  from  the  rental 
of  the  land  after  she  died ;  and,  if  so,  It  could 
not  have  been  in  the  mind  of  the  testator  to 
give  to  his  wife,  by  words  importing  a  gift 
to  a  living  penson,  land  which  John  M.  BooA 
could  not  take  prior  to  her  death. 

We  are  therefore  of  (pinion  that  Us  honor 
was  in  error  in  holding  that  the  plaintiffs, 
as  heirs  and  devisees  of  Martha  £.  Bond,  are 
the  owners  of  the  land  in  controversy,  and 
we  hold  that  Francis  L.  Bond  died  intestate 
as  to  the  land  devised  to  Jolm  M.  Bond,  and 
that  It  now  belongs  to  the  defendants  who 
are  his  heirs. 

Reversed. 


(174   N.   C.  17) 
NOEPOLK  BLDQ.  SUPPUBS  CO.  v. 
JONES  et  al.    (No.  26.) 

(Supreme  Court  of  North  Carolina.     Sept  19, 
1917.) 

1.  MxcHARxcs'  Liens  «=»122— Statemsnt  or 

Account— SumciENCT. 
A  statement  of  plaintiff's  account  for  ma- 
terials used  by  a  contractor  in  tlie  constructioD 
of  a  building  for  a  hospital  company  furnished 
the  company  by  the  contractor  on  behalf  of 
plaintiff  held  sufficient  to  entitle  plaintiff  to  its 
pro  rata  share  of  the  amount  due  the  contractor 
from  the  hospital  company. 

2.  Mechanics'  Liens  iS=>124— Statement  or 
Account— Waives  of  Ohjections. 

The  hospital  company  waived  any  objection 
to  the  sufficiency  of  such  statement  by  acceptiiig 
it  and  making  a  payment  thereon.^ 

Appeal  from  Superior  Court  Pasquotank 
County;   Justice,  Judge. 

Action  by  the  Norfolk  Building  Supplies 
Company  against  J.  W.  Jones  and  others. 
From  a  judgment  of  nonsuit  plaintiff  ap- 
peals.   Reversed. 

This  is  an  action  to  enforce  a  claim  and 
lien  for  material  furnished  by  the  plaintiff 
and  used  in  the  construction  of  a  building 
for  the  defendant  Hospital  (Company  by  the 
defendant  Jones,  contractor.  There  was  evi- 
dence tending  to  prove  that  the  Hospital 
Company  contracted  with  Jones  for  the  erec- 
tion of  its  hospital  building,  and  that  the 
total  price  to  be  paid  for  the  same  after 
allowing  credits  and  adding  extras  was  $lii,- 
712.88;  that  at  the  request  of  Jones  plain- 
tiff  furnished  $1,858.15  worth  of  material, 
all  of  which  were  used  In  the  building;  and 
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that  C  G.  Benton  was  architect  In  charge  of 
the  work  for  the  Hospital  Company.  Jones 
testified: 

That  he  (Benton)  was  representing  the  Hospi- 
tal Company.  "My  recollection  is  that  it  U  stat- 
ed in  the  spedfications  that  the  contractor  shall 
nirnish  to  the  architect  statements  of  material 
nimished  before  he  shall  receive  voucher  for 
monthly  payments.  Benton  was  the  architect 
who  was  m  charge  of  the  building  the  whole  time 
I  waa  there.  I  did  furnish  Benton  with  item- 
ized statement  He  required  me  to  furnish 
statements  each  and  every  month,  which  he  veri- 
fied before  he  issued  voucher.  I  would  give  him 
the  statement,  and  he  would  go  to  the  building, 
and  Ko  over  the  bill  and  veriqr  it,  by  seeing  for 
himself  whether  the  goods  mentioned  in  my 
bill  were  there.  I  furnished  Benton,  for  the 
company,  itemized  statements  that  I  got  from 
Norfolk  Building  Su^pUes  Company.  I  don't 
remember  what  date  it  was  that  each  payment 
became  due,  but  a  day  before  that  date  would 
come,  I  would  prepare  a  statement  of  the 
amounts  of  pay  rolls  and  material  used  and  on 
the  ground,  and  I  would  make  them  in  duplicate 
and  turn  that  over  to  Mr.  Benton  when  he  came 
on  the  ground.  I  made  it  in  duplicate.  He 
would  take  this  duplicate,  and  go  over  and  count 
for  himself,  and  verify,  and  would  see  if  the 
amount  of  material  used  on  the  ground  as  -I 
had  stipulated.  Before  I  could  get  my  money 
I  had  to  make  this  statement,  and  b^  would 
verify  it;  and  when  he  had  verified  it,  and 
found  it  all  right,  be  would  then  issne  m^  a 
voucher.  He  got  his  money  only  after  furnish- 
ing statement  and  getting  voucher  from  archi- 
tect, nioee  were  made  in  duplicate  and  given 
to  Mr.  Benton.  Mr.  Benton  was  my  boss,  and 
was  in  charge  of  that  building,  representing  the 
bnOders.  I  gave  to  the  architect  in  ah  itemized 
statement  anything  that  was  famished  by  the 
Norfolk  Building  Supplies  Company,  and  after 
October,  1915,  provided  I  collected  it  In  other 
words,  if  I  got  a  voucher  for  it,  I  gave  it" 

Mr.  Page  also  testified  that  on  January  8, 
1015,  be  rendered  statement.  Exhibit  8,  to 
Dr.  McMollan,  for  the  plaintiff,  showing  bal- 
ance due,  aa  follows: 

Statement,    Exhibit  8. 
Sold  to  Hi.  J.  W.  Jones,  Elizabeth  City  Hospi- 
tal, Elizabeth  City,  N.  O. 
1914. 
Sept  12.    16  bags  Keen's  cement  ® 

$lii5 1     22.60 

Sept  15.    2  bags  red  mortar  color,  200 

lbs,  @  .16 8.00 

la    90    lin.     feet     %"     rubber 

weather  strip,  @  .03^ . . .  3.16 

26.    To  furnishing  hardware  as 
per  contract,   Augiist  14, 

1914   270.00 

Sept  SO.  Sash,  doors,  weights,  and 
cord,  as  per  contract  Jnly 

18,  1914 1,225.00 

Oct    12.    1  bag  red  mortar  color  100 

lbs 1.60 

Nov.  7.  2  sash  1—5x5—2—1%  10 
Its.  2  wide  glass  D.  S.  No. 

1  W.  P.  B.  R. 

Nov.  80.  To  furnishing  and  installing 
tile,  as  per  contract  March 
80,  1914 326.00 

$1,858.16 
«       »     -.                   Cr. 
Oct    8.    By   cash 1,000.00 

$   858.15 

The  defendant  Jones  also  testified  to  a 
■ettlement  with  Dr.  McMulIao,  representing 


the  Hospital  Clompany,  on  Janoary  18,  1915, 
as  follows: 

"Before  I  could  get  the  money  for  my  work 
I  was  required  to  give  the  architect  a  statement, 
and  when  he  was  satisfied  as  to  the  amount  that 
was  doe  me  he  would  issue  a  voucher,  t  bad 
a  final  settlement  with  Dr.  McMullan  about 
the  matter.  The  night  that  Dr.  McMuUan  and 
I  had  the  final  settlement,  of  course,  we  went 
over  the  accounts  to  see  what  was  due  me.  We 
agreed  on  everything,  except  when  we  were 
about  to  finish,  we  found  a  variation.  I  think 
the  variation  was  $477.68.  Dr.  McMullan  told 
me  that  the  difference  represented  a  check  that 
had  been  drawn  by  a  man  I  had  as  foreman. 
I  had  not  authorized  the  payment  of  those 
checks.  I  don't  know  that  those  checks  that  my 
foreman,  A.  G.  Page,  drew  went  to  pay  the  la- 
borers on  that  building.  The  checks  drawn  by 
Mr.  Page  every  month  were  not  in  my  settle- 
ment and  agreed  by  me  as  proper  payment.  I 
didn't  know  anything  about  them  until  Dr.  Mc- 
Mullan and  I  had  a  settlement  We  had  month- 
ly settlements.  I  did  not  know  in  each  m<»ith. 
We  had  an  agreement  about  how  Mr.  Page  and 
the  men  working  on  the  building  were  to  be 
paid.  I  agreed  to  pay  it  at  the  time  of  the 
settlement  with  Dr.  McMullan,  because  I  had 
nothing  else  to  agree  to.  I  never  brought  any 
suit  for  it  I  never  claimed  that  this  was  unau- 
thorized, and  never  brought  suit,  because  I  was 
advised  that  if  I  took  a  step  that  would  be  legal 
that  I  would  have  to  prosecute  a  bank,  and 
they  in  turn  would  have  to  take  it  up  with  Page, 
and  if  I  did  win  I  would  be  loser,  on  account 
of  attorney's  fees  and  expense  money.  I  was 
advised  that  in  order  to  get  $400  I  would  have 
to  pay  more  than  that  for  attorney's  fees." 

There  was  also  evidence  that  after  this 
settlement  the  Hospital  Company  paid  to  the 
several  claimants,  including  the  plaintiff, 
their  pro  rata  share  of  said  sum  of  $1,000, 
the  amount  agreed  on  in  the  settlement. 
There  was  also  in  evidence  that  the  Hospital 
Company  had  In  hand,  due  to  the  contractor, 
$501.98,  on  September  29,  1915. 

At  the  conclusion  of  the  evidence  his  honor 
entered  Judgment  of  nonsuit  upon  the 
grounds:  (1)  That  there  was  no  evidence 
that  the  plaintiff  had  furnished  Itemized 
statements  to  the  Hospital  Company  or  its 
agent;  (2)  that  U  such  statement  was  fur- 
nished there  was  no  evidence  of  any  amounts 
due  the  contractor  at  that  time,  except  said 
sum  of  $1,000,  which  was  distributed  ac- 
cording to  law.  The  plaintiff  excepted  and 
appealed. 

Ehringhaus  &  Small,  of  Elizabeth  Olty,  for 
appellant  Ward  &  Thompson,  of  Elizabeth 
City,  for  appellee  Hospital  Co. 

ALLEN,  J.  [1,2]  The  statement  of  Jan- 
uary 18,  1915,  is  a  sufficient  compliance  with 
the  statute;  but,  If  It  was  not,  the  Hospital 
Company  waived  any  objection  to  It,  when 
It  accepted  the  statement  and  paid  money  to 
the  plaintiff  on  It  There  Is  also  evidence 
that  thereafter  the  Hospital  Company  owed 
the  contractor  $501.98,  which,  if  true,  en- 
titled the  plaintiff  to  its  pro  rata  part  there- 
of. There  was,  therefore,  error  in  the  ruling 
of  his  honor. 

We  have  not  considered  the  legal  effect  of 
.the  statements  made  by  the  contractor  to  the 
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owner  from  time  to  time,  because  we  fall  to 
find  evidence  of  any  amount  due  wben  they 
were  made. 
Beversed. 

(174   N.    C.   72) 

BORDDN  et  al.  v.  CAROLINA  POWER  & 

LIGHT  CO.     (No.  117.), 

('Supreme  Court  of  North  Carolina.     Sept.  19, 

1917.) 

1.  Appeal  and  Ebbob  «=3l078(l)— Abandon- 
ment OF  Exceptions— Failube  to  Ubge. 

JEixceptions  not  mentioned  in  appellant's 
brief  are  abandoned  under  the  express  provi- 
sions of  Supreme  Court  rule  34  (81  S.  K.  xii). 

2.  Appeal  and   Ebbob  iS=»1048(5) — Cube   of 
Ebbor— Failube  of  Witness  to  Answeb. 

£<zceptions  to  the  admission  of  testimony 
cannot  be  sustained,  where  the  questions  ob- 
jected to  were  not  answered. 

3.  Appeal  and  Ebbob  <3=»261— Review— Ne- 
cessity  OF    Exceptions— Impbopeb  Abqu- 

UENT. 

During  the  argument  of  plaintiffs'  counsel, 
defendant  interrupted,  calling  to  the  court's  at- 
tention that  there  was  no  evidence  on  a  point 
stated  by  such  counsel.  The  judge  at  once  told 
the  jury  that  there  was  no  evidence  to  that  ef- 
fect, and  counsel  then  stated  that  he  was  only 
arguing  that  there  might  have  been  such  an  oc- 
currence. Nothing  further  was  said  or  done, 
and  no  exception  was  taken.  Held,  that  the  as- 
signment  of  error  in  the  case  on  appeal  could 
not  cure  the  failure  to  except  at  the  time,  es- 
pecially as  counsel's  statement  was  promptly 
corrected  by  the  judge. 

4.  Watebs  and  Wateb  Coukses  ®=»178(3) — 
Damages  from  Overflows— Measubb. 

In  an  action  for  backing  water  on  plaintiffs' 
land  by  means  of  a  dam,  the  measure  of  damages 
was  the  difference  in  the  value  of  the  land  be- 
fore and  after  the  injury  complained  of. 

5.  Watebs  and  Water  Coubses  <S=»178(2) — 
Damages  fboh  Overflows — Measure. 

The  market  value  of  the  land  before  the  al- 
leged injury  was  to  be  determined  in  view  of 
any  uses  to  which  the  land  might  have  been  ap- 
plied and  the  uses  to  which  it  was  adapted  and 
the  uses  for  which  it  was  used. 

6.  Watebs  and  Water  Coubses  <S=»178(^— 
Damages  fbom  Ovebflows— Measure. 

In  such  action  plaintiffs  were  entitled  to  re- 
cover permanent  damages  to  their  lands,  past, 
present  and  prospective,  caused  by  the  wrong- 
ful backing  of  the  water  thereon. 

7.  Appeal  and  IDbror  $=>1033(5)  —  Errors 
Favorable  to  Appellant— I  nbtbuctions. 

In  such  action  the  court  charged  that  the 
measure  of  damages  was  the  difference  in  value 
before  and  after  the  injury,  that  the  proper  in- 
quiry was  the  market  value  before  the  injury, 
in  view  of  any  uses  to  which  the  land  might  have 
been  applied,  the  uses  to  which  it  was  adapted, 
and  the  uses  for  which  it  was  used,  and  that 
plaintiffs  were  entitled  to  permanent  damages, 
past,  present,  and  prospective.  Held,  that  if 
there  had  been  a  general  enhancement  in  the 
value  of  lands  due  to  extrinsic  causes,  it  was 
plaintiffs,  and  not  defendant,  who  could  com- 
plain of  the  instructions. 

8.  Damages   <e=>G2(3)— Duty  to   Reduce   ob 
Minimize. 

Where  defendant  backed  water  on  plaintiffs' 
land  by  means  of  a  dam,  plaintiffs  were  under 
no  legal  duty  to  drain  the  lands  to  avert  or 
mitigate  the  damages. 

9.  Appeal    and    Error    <S=>1033(5)— Errors- 
Favorable  TO  Appellant— Ixstructions. 

In  an  action  for  backing  water  on  plaintiffs' 
land,  the  court  charged  that  plaintiffs  were  un- 


der no  legal  duty  to  drain  the  lands  to  mitigate 
the  damages,  but  further  charged  that  the  jurj 
should  not  award  any  damages  for  loss  or  de- 
preciation in  the  ijroperty  by  reason  of  their 
failure  to  ditch  theur  land,  unless  rendered  use- 
less or  unnecessary  bv  reason  of  the  water  back- 
ing on  it  from  the  dam,  and  that  if  plaintiffs 
failed  to  ditdi  their  land  when  it  could  have 
been  done,  defendant  was  not  to  be  charged 
with  their  neglect  or  failure.  Held,  that  these 
last-mentioned  instructions  went  further  than 
defendant  was  entitled  to,  and  defendant  could 
not  complain  of  any  conflict  in  the  instructions. 

Appeal  from  Superior  Court,  Lee  County; 
Stacy,  Judge. 

Action  by  Frank  K.  Borden  and  others 
against  the  Carolina  Power  &  Light  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

R.  H.  Hayes,  of  Plttsboro,  and  Seawell  k 
Mllllken,  of  Sanford,  for  appellant  Williams 
&  Williams,  of  Sanford,  and  H.  A.  London  & 
Son,  of  Plttsboro,  for  appellees. 

CLARE,  C.  J.  This  Is  an  action  to  recover 
damages  by  reason  of  the  defendant's  dam  at 
Buckhom  backing  water  upon  the  plaintiffs' 
land.  The  plaintiffs  contend  that  their  lands 
have  been  thus  damaged,  while  the  defend- 
ant contends  that  whatever  damage.  If  any, 
the  plaintiffs  sustained  was  not  due  to  de- 
fendant's dam,  but  to  natural  causes  and  the 
negligence  of  the  plaintiffs.  The  plaintiag' 
land  lies  upon  Cape  Fear  river  six  or  seven 
miles  above  defendant's  dam.  It  has  been 
subject  to  overflow  from  time  immemorial. 
It  is  admitted  that  the  greatest  overflow 
which  has  occurred  iq  the  memory  of  mea 
now  living  was  in  the  memorable  freshet  of 
August,  190S,  when  the  defendant's  dam  was 
broken,  and  the  plaintiffs  contend  that  when 
It  was  rebuilt. after  said  freshet  it  had  been 
raised,  and  caused  the  water  in  the  river  to 
rise  several  feet  higher  than  before,  causing 
backwater  to  overflow  and  sob  the  lands  of 
the  plaintiffs.  This  was  a  disputed  issue  of 
fact  upon  which  there  was  a  great  deal  of 
evidence,  and  the  Jury  have  found  In  favor 
of  the  plaintiffs. 

[1,2]  Exceptions  1  and  4  are  not  mention- 
ed in  defendant's  brief,  and  are  therefore 
abandoned.  Rule  34  of  this  court  (81  S.  E. 
xii).  Exceptions  2  and  3  to  the  admission  of 
testimony  cannot  be  sustained  for  the  reason. 
If  for  no  other,  that  there  was  no  answer 
made  to  either  question,  and,  s(t  far  as  the 
record  shows,  the  evidence  to  which  the  de- 
fendant objected  did  not  get  to  the  Jury. 

[3]  Exception  5  is  because  during  the  a^ 
gument  of  plaintiff's  counsel  he  made  a  state- 
ment of  a  matter  of  fact  as  to  which  there 
was  no  evidence,  but  the  counsel  for  .the  de- 
fendant Interrupted,  calling  to  the  court's  at- 
tention that  there  was  no  evidence  on  the 
point.  Thereupon  the  Judge  at  once  stated  to 
the  Jury  that  there  was  no  evidence  to  that 
effect,  when  counsel  for  the  plaintiff  said  that 
he  was  not  arguing  that  there  was  evidence, 
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for  there  was  none,  but  only  that  there  might 
have  been  such  an  occurrence.  There  was 
nothing  further  said  or  done,  and  no  excep- 
tion was  taken.  The  assignment  of  error  In 
the  case  on  appeal  cannot  cure  the  failure  to 
except  at  the  time.  Harrison  v.  Dill,  169  N. 
C.  544,  86  S.  E.  618;  State  v.  Tyson,  133  N. 
C.  69&,  45  S.  E.  838 ;  State  v.  Davenport,  156 
N.  C.  611,  72  S.  E.  7.  Besides  the  statement 
of  plaintiffs'  counsel  of  matter  not  In  evidence 
was  promptly  corrected  by  the  judge. 

Exceptions  6,  7,  8,  and  10  are  to  parts  of 
the  Judge's  charge  which  are  in  effect  sub- 
stantia Uy  the  same  as  to  the  charge  made 
by  the  judge  In  Power  Co.  v.  Carolina  Power 
A  Light  Co.,  168  N.  C.  210,  84  S.  E.  398,  which 
the  court  held  did  not  require  discussion. 
'  [4]  Exception  6  was  because  the  court 
charged  the  jury: 

"If  you  find  from  the  greater  weight  of  the 
evidence  that  the  plaintiffs'  property  was  wrong- 
fully damaged  by  the  ponding  of  water  by  the 
defendant's  dam,  the  measure  of  the  damages  is 
the  difference  in  the  value  of  the  same  before 
and  after  the  injury  complained  of." 

[t]  Exception  7  4s  because  the  court  charg- 
ed the  jury: 

"The  proper  inquiry  is  what  was  its  market 
value  before  the  alleged  injury,  in  view  of  any 
nses  to  which  it  might  have  been  applied  and 
the  uses  to  which  it  was  adapted  and  the  uses 
for  which  it  was  used,  and  you  should  then  say, 
after  making  that  inquiry,  what  its  present  val- 
ue is,  and  the  difference  will  be  your  answer  to 
the  fourth  issue." 

Blxceptlon  8  is  because  the  judge  charged: 
"If  the  jury  shall  find  from  the  greater  weight 
of  the  evidence  that  the  plaintiffs  property  has 
been  damaged  by  the  ponding  of  the  water  by 
the  defendant's  dam,  the  measure  of  damages  is 
the  difference  in  the  value  of  the  same  before 
and  after  the  injury  complained  of." 

[I]  Exception  10  is  because  the  court 
charged: 

"On  the  fourth  issue,  gentlemen,  the  court 
instructs  you  that  if  the  plaintiffs  are  entitled 
to  recover,  they  can  recover  permanent  damages 
to  their  lands,  past,  present,  and  prospective, 
caased  by  the  wrongful  ponding  back  of  water 
upon  their  lands,  or  damaging  their  lands,  and 
the  measure  of  damages  would  be  the  difference 
between  the  value  of  said  lands  before  such 
wrongful  ponding  of  water  and  the  value  thereof 
after  such  ponding." 

[7]  These  Instructions  were  correct. 
Brown  v.  Power  Co.,  140  N.  C.  342-345,  52  S. 
E.  954,  3  li.  R.  A.  (N.  S.)  912;  Railroad  v. 
Mfg.  Co.,  169  N.  C.  156,  85  S.  E.  390,  L.  R.  A. 
1916A,  1090.  If  there  has  been  a  general  en- 
hancement in  the  value  of  lands  due  to  ex- 
trinsic causes,  it  is  the  plaintiffs,  not  the  de- 
fendant, who  can  complain  of  these  instruc- 
tions. 

[1,1]  Exception  9  is  because  the  court 
charged  the  jury": 

"If  yon  find  from  the  greater  weight  of  the 
evidence,  the  burden  being  upon  the  plaintiff, 
that  the  water  in  Cape  Fear  river  was  wrong- 
ful!; ponded  back  upon  or  in  any  way  damaged 
the  plaintiffs'  lands  the  court  instructs  you  that 
the  plaintiffs  were  not  under  any  legal  duty  to 
drain  such  lands  to  avert  or  mitigate  damages 
thereto." 


This  charge  is  correct.  Roberts  v.  Baldwin^ 
155  N.  C.  281,  71  S.  E.  319;  Waters  v.  Kear, 
168  N.  C.  246,  84  S.  E.  292;  BarclUT  T.  Rail- 
road, 168  N.  0.  270,  84  S.  a  290;  Cardwell  r. 
Railroad,  171  N.  C.  367,  88  S.  E.  495.  In  the 
latter  case  the  court  said  that  the  defendant 
could  not  rely  upon  the  defense  that  the  plain- 
tiff should  have  reduced  his  damages  by  cut- 
ting drainage  ditches,  for  the  injured  pro- 
prietor is  not  required  to  incur  such  expense 
in  order  to  avoid  damages  when  the  defend- 
ant has  wrongfully  diverted  the  surface  wa- 
ter from  its  natural  flow  to  his  damage.  In 
this  case  the  court  went  farther  than  the 
defendant  was  entitled  to  by  immediately 
adding  that: 

The  jury  "should  not  award  the  plaintiffs  any 
damages  in  this  case  for  the  loss  or  deprecia- 
tion in  their  property  by  reason  of  their  failure 
to  ditch  their  land,  unless  their  failure  to  prop- 
erly ditch  it  was  rendered  useless  or  unnecessary 
by  reason  of  the  water  backing  on  it  from  Cape 
Fear  river  as  the  result  of  the  raising  of  the 
dam  by  the  defendant." 

And,  further,  that: 

"This  defendant  is  not  to  be  taxed  with  any 
loss  by  reason  of  the  plaintiffs'  failure  to  prop- 
erly cultivate  his  lands;  but  only  for  backing 
water  upon  it;  and,  if  the  plaintiffs  failed  to 
ditch  their  land  when  it  could  have  been  done, 
then  this  defendant  is  not  to  be  charged  with 
their  neglect  or  failure." 

If  there  is  any  conflict  in  these  Instructions, 
the  defendant  cannot  complain,  because  in 
neither  Instruction  was  there  any  error  of 
which  the  defendant  could  complain. 

We  cannot  pass  without  notice  that  this 
action,  begun  in  1909,  has  just  reached  this 
court.    Such  delay  of  justice  should  not  occur. 

No  error. 


(174   N.   C.   76) 

GODWIN  et  aL  v.  JBRNIOAN.     (No.  104.) 

(Supreme  Court  of  North  Carolina.     Sept.  19, 
1917.) 

1.  RErEBENCE    «=»105— REPOBXS— EXCKPTIOSS. 

Where  defendant,  though  filing  exceptions  on 
filing  of  referee's  report,  did  not  formulate  is- 
sues so  as  to  secure  a  jury  trial  until  more 
than  six  months  thereafter,  the  issues  were 
filed  too  late. 

2.  Parties  <S=»88(3)— Pleading  <S=199— Dk- 

MUBREB — W^AIVER    OF    EXCEPTIONS. 

Where  defendant  for  the  first  time  demurred 
ore  tenus  on  the  ground  that  there  was  a  mis- 
joinder of  parties  and  causes  of  action  nearly 
two  years  after  the  trial,  the  objection  comes 
too  late ;  Revisal  1905,  §  478,  providing  that  all 
defeets  shall  be  waived  unless  objection  be 
made  by  demurrer  or  answer,  excepting  only  ob- 
jections to  the  jurisdiction  of  the  court,  and 
that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

3.  Afpbal  and  Ebbob  <e=5l022(4)— Review— 
Refebeb's  Repobt— Evidence  to  Support. 

Under  Revisal  1908,  {  525,  declaring  that 
the  referee  must  state  the  facts  found  and  the 
conclusions  of  law  separately,  and  that  when  a 
referee  is  to  report  the  facts,  the  report  shall 
have  the  effect  of  a  special  verdict,  the  overrul- 
ing of  exceptions  to  the  referee's  findings  of 
fact  cannot,  where  there  was  evidence  in  sup- 
port thereof,  be  reviewed  on  appeal. 
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Appeal    from    Superior    CkiTirt,    Harnett 
County;  Stacy,  Judge. 
Action  by  B.  J.  Godwin  and  others  against 

B.  H.  Jemigan.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.   Affirmed. 

R.  U  Godwin  and  B.  F.  Young,  both  of 
Dunn,  fon  appellant  CUfford  &  Townaend, 
of  Dunn,  for  appellees. 

CIiARK,  O.  J.  [1]  This  cause  was  tried  in 
the  recorder's  court  of  Dunn-  Qn  appeal 
there  was  a  compulsory  reference.  On  the 
filing  of  the  referee's  report,  November  8, 
1915,  exceptions  were  filed  by  the  defendant 
thereto,  but  no  Issues  were  formulated  to  se- 
aure  a  jury  trial,  as  required  under  our  prac- 
tice. Driller  Co.  r.  Worth,  117  N.  C.  615,  23 
S.  B.  427;  Ogden  v.  Land  Co.,  146  N.  C.  443, 
58  S.  B.  1027.  On  June  16,  1916,  the  defend- 
ant filed  the  issues,  but  without  leave  of 
court    This  was  too  late. 

[2]  Upon  the  hearing  at  the  exceptions  to 
the  referee's  report  at  February  term,  1917, 
,  the  defendant  demurred  ore  tenus,  and  for 
the  first  time,  upon  the  ground  that  there  was 
misjoinder  of  parties,  and  a.  misjoinder  of 
causes  of  action.  This  objection  was  not  In- 
terposed in  the  recorder's  court,  nor  in  the 
superior  court,  either  by  answer  or  demurrer. 
Bevisal,  478,  provides: 

"If  no  such  obpection  [for  misjoinder  or  other 
objection  appearing  upon  the  face  of  the  com- 
plaint] be  taken  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived 
the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court,  and  the  objection  that 
the  complaint  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action." 

The  demurrer  ore  tenus  therefore  also 
came  too  late.    Cooper  v.  Bxpress  Co.,  165  N. 

C.  638,  81  S.  B.  743 ;  Kochs  v.  Jadison,  156 
N.  C.  826,  72  S.  B.  382;  Hocatt  v.  Railroad, 
124  N.  O.  214,  33  8.  E.  681;  Mining  Co.  v. 
Smiting  Co.,  99  N.  C.  462,  6  S.  K  735,  and 
citations  in  Pell's  Revlsal  to  section  478. 

•  [J]  The  exceptions  to  the  referee-'s  report 
were  to  the  findings  of  fact,  and  the  action 
of  the  judge  In  overruling  such  exceptions 
is  not  reviewable  when,  as  here,  there  is  evi- 
dence. Pell's  Revlsal,  525,  and  citations. 
Affirmed. 

(174   N.    C.   78) 

VANDYKE  V.  MINA  LIFE  INS.  CO.  et  al. 
(No.  109.) 


(Suprone  Court  of  North  Carolina. 
1917.) 


Sent  19, 


1.  Infants  ©=»116  —  Cost  of  Appointinq 
Gttabdian  Ad  Litem. 
Under  Revisal  1905,  g  1264,  subsec  3,  pro- 
viding that  costs  shall  be  allowed  to  plaintiff 
upon  a  recovery  unless  otherwise  provided  by 
law,  a  defendant,  contesting  plaintiffs  right  to 
recover  on  a  policy  of  insurance  and  ajdeging 
that  the  fund  belonged  to  other  parties,  some 
of  whom  were  minors  without  general  guard- 
ian and  necessary  parties  for  its  protection, 
and  not  filing  a  bill  of  interpleader,  was  liable, 
after  judgment  for  plaintiff,  for  the  costs  of  ap- 


pointing a  guardian  ad  litem  for  such  infant 
parties. 

2.  Intebplkadeb  ^=>1 — Grounds. 

The  object  of  a  bUl  of  interpleader  is  to  pro- 
tect a  complainant  standing  in  the  sitnation  of 
an  innocent  stakeholder,  when  a  recovery  againrt 
him  bf  one  claimant  of  the  fund  might  not  pro- 
tect hun  against  a  recovery  by  another  daish 
ant 

3.  INTESPLEADEB  ©=»10— GbOUNDS— DlSINWB- 

X8TEDNB6S. 

A  bill  of  interpleader  cannot  be  maintained 
by  one  who  does  not  stand  in  a  position  of  «b- 
solute  impartiality  between  the  claimants  to  the 
fund. 

4.  INTEBPUCADEB  9ss23 — OBOUNDS — DUPURD 

Claim. 
Complainant  in  a  bill  of  interpleader  need 
not  decide  disputed  questions  of  fact  or  dqnbt- 
ful  points  of  law,  under  penalty  of  a  dismissal 
of  his  bill,  and  is  only  reqnired  to  state  his  posi- 
tion, his  indifference  as  oetweoi  several  daim- 
ants,  and  his  willingness  to  pay  whoever  may 
be  entitled  to  the  fund. 
6.  Appeal   and    Bbbob   ^=s>119  —  Rkvj^w — 

Taxation  of  Costs. 
The  denial  of  a  party's  motion  to  retax  cost* 
is  reviewable  aa  the  questions  as  to  what  are 
the  costs,  how  much  is  due  from  the  party  taxed, 
or  whether  one  or  more  items  have  been  errone- 
ously inserted  in  the  bill  of  costs. 

Appeal  from  Superior  Court,  Vance  County; 
Allen,  Judge. 

Action  by  Mary  Vandyke  individually,  ana 
as  executrix  of  Robert  L.  Van  Dyke,  agahist 
the  JEtaa  Life  Insurance  Company  and 
others.  E^om  a  denial  of  its  motion  in  the 
superior  court  to  retax  the  costs,  after  judg- 
ment for  plaintiff,  defendant  company  ap- 
peals.    Affirmed. 

See,  also,  91  S.  B.  600. 

J.  H.  Bridgers,  of  Henderson,  for  appel- 
lant   T.  T.  Hicks,  of  Henderson,  for  anpellee. 

WALKBR,  X  This  is  a  motion  in  the  sd- 
perior  court  to  retax  the  costs.  The  case  was 
tried  upon  a  demurrer,  which  was  overruled, 
and  Judgment  entered  against  the  defendant 
for  the  amount  of  the  policy  of  insurance,  up- 
on which  this  action  was  brought,  and  the 
costs,  from  which  the  defendant  appealed  to 
this  court,  where  the  Judgment  of  the  lower 
court  was  affirmed.  Defendant  contends  that 
it  is  not  liable  for  any  costs  except  that  which 
accrued  after  the  Judgment,  and  especially 
is  it  not  liable  for  costs  of  appointing  a 
guardian  ad  litem  for  the  infants,  who  were 
claimants  of  the  policy  fund. 

Neither  position  is  tenable,  but  both  are 
founded  on  a  misapprehension  of  the  facts, 
and  of  the  law  relating  to  the  taxation  of 
costs.  The  defendant  had  contested  plaintiCTi 
right  to  recover,  and  alleged  that  the  fund 
belonged  to  the  other  parties,  some  of  whom, 
at  least,  were  minors  without  general  guard 
ian.  The  infants  were  necessary  parties,  as 
they  were  interested  in  the  action,  even  a^ 
cording  to  the  defendant's  own  contention, 
and  their  presence  in  the  suit  as  parties, 
was  more  of  a  protection  to  the  defendant 
than  to  the  plaintiff.     It  was  necessary  to 
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appoint  a  guardian  ad  litem  for  tbem  In  order 
to  bring  them  into  the  case,  and  it  was  plain- 
ly a  distinct  adyantage  to  the  defendant  that 
they  were  duly  made  parties,  so  that  the 
Indgment  would  bind  all  claimants,  and  thus 
protect  the  company  against  being  subjected 
to  a  second  payment  The  court  virtually 
held.  In  the  former  appeal,  at  the  last  term, 
that  they  were  necessai?  parties,  and  that  it 
was  no  concern  of  this  defendant  that  there 
may  be  a  controversy  hereafter  between  the 
rival  claimants,  and  we  adhere  to  this  view. 
[1]  It  is  directed  by  the  statute  that: 
"Costa  shall  be  allowed  *  *  •  to  the 
plaintiff  upon  a  recovery  •  •  •  in  actions 
of  which  a  justice  of  the  peace  has  no  juris- 
diction, unless  otherwise  provided  by  law."  Re- 
Tiial,  I  1264,  subsec.  3. 

See  Xates  t.  Tates,  170  N.  O.  633,  87  S. 
I.  817,  and  WllUama  t.  Ho^es,  189  N.  C. 
17,  61  S.  B.  790,  4  Ann.  Cas.  77,  where  It  Is 
said: 

"The  matter  of  costs  Is  regulated  solely  by  the 
itatnte,  and  the  correctness  of  plaintiff's  con- 
tention depends,  therefore,  upon  what  is  its 
true  construction,  and  must  be  determined  by 
its  meaning.  By  section  625  of  the  Code,  costs 
are  allowed,  of  course,  to  the  plaintiff,  upon  a 
recovery  in  cases  of  which  a  justice  of  the 
peace  has  no  jurisdiction.  This  action  was  of 
that  character;  it  being  one  brought  for  the 
purpose  of  subjecting  land  to  the  payment  of 
intestate's  debts.  By  section  626,  costs  are  al- 
lowed, of  course,  to  Uie  defendant,  unless  the 
plaintiff  be  entitled  to  recover  them.  These  are 
the  general  proviaons  of  the  statute  relating  to 
the  taxation  of  costs." 

The  defendant,  therefore,  was  properly 
taxed  with  the  costs  of  the  suit,  Including  the 
items  he  now  contests,  unless  his  case  falls 
within  some  exception ;  and  this  it  does  not  do. 
Instead  of  asking  that  all  of  the  rival  daim- 
ants  be  made  parties  for  the  purpose  of  in- 
terpleading, and  that  he  be  allowed  to  pay 
the  money  into  court  and  be  discharged  from 
liability,  be  chose  to  litigate  the  matter  and 
withhold  the  money.  The  demurrer  was  over- 
mled,  and  defendant  was  accordingly  cast 
in  the  suit  and  adjudged  to  pay  the  costa  for 
its  false  clamor. 

[2-4]  We  do  not  see  bow  the  ruling  oi' 
Judge  O.  B.  Allen  could  be  wrong.  It  wab 
clearly  right.  There  was  no  interpleader, 
and  could  not  be,  as  this  defendant  did  not 
surrender  the  fund  by  depositing  It  in  court, 
bat  kept  it;  nor  was  it  without  Interest  and 
neutral  in  the  controversy,  as  it  leaned  to- 
'  ward  the  side  of  one  of  the  contesting  claim- 
ants. '  *'A  simple  bill  of  interpleader  cannot 
he  sustained  by  a  person  who  has  Imt  his 
aid  to  farther  the  interest  of  either  of  the 
dalmants.  Where  the  party  seeking  to  ,flle 
a  bill  of  Interpleader  has  so  committed  him- 
self to  one  of  the  claimants  of  the  subject- 
matter  that  be  does  not  stand  in  a  position  of 
absolute  impartiality  between  them,  he  is 
not  entitled  to  relief  by  way  of  interplead- 
er. The  object  of  a  bill  of  interpleader  is 
to  protect  a  complainant  standing  in  the 
situation  of  an  Innocent  stakeholder,  and 
when  a  recovery  against  him  by  one  elalm- 
u>t  of  tbe  fund  might  not  protect  him  against 


a  recovery  by  another  daimant"  23  Qyc. 
7  and  8.  It  is  true  that  he  is  under  no  duty 
to  decide  as  to  tbe  contentions  of  rival  claim- 
ants, from  whom  he  is  entitled  to  be  protect- 
ed, and  may  in  good  faith  bring  them  and  tbe 
fund  into  tbe  court,  and  compel  them  to  in- 
terplead. "A  bill  of  interpleader  will  not  lie 
where  tbe  plaintiff  claims  an  interest  in  tbe 
subject-matter  himself.  Thus,  if  an  action  is 
brought  against  an  auctioneer  for  a  deposit, 
be  cannot  maintain  a  bill  of  interpleader  If 
be  insists  upon  retaining  either  his  own  com- 
mission or  the  duty.  So,  also,  where  an  in- 
terpleader bill  alleged  that  the  interest  on  a 
sum  secured  by  a  policy  is  not  due  from  the 
company  by  whom  the  bill  was  filed,  it  was 
held  not  sustainable.  *  *  *  It  is  essen- 
tial to  an  interpleader  that  tbe  party  seeking 
relief  should  have  incurred  no  independent 
liability  to  either  party,  and  should  have  ac- 
knowledged the  title  of  neither."  Blspham's 
Equity  (6th  Ed.)  {$  421,  422.  Pennsylvania  R. 
Co.  V.  Stevenson,  63  N.  J.  Eq.  634,  54  AO.  696. 
The  complainant  in  a  bill  of  Interpleader  is 
not  called  on  to  decide  disputed  questions  of 
fact,  nor  to  resolve  doubtful  points  of  law, 
under  penalty  of  a  dismissal  of  his  bill.  Hav- 
ing stated  his  danger,  his  Indifference  as  be- 
tween the  several  claimants,  and  his  wllllng- 
ness  to  pay,  be  has  done  all  that  he  Is  re- 
quired to  do.  Byers  v.  Sansom-Tbayer  Com- 
mission Co.,  Ill  111.  App.  675.  / 

Where  the  'subject-matter  is  money,  or 
other  property  conveniently  capable  of  man- 
ual delivery,  the  bill,  perhaps,  should  ordi- 
narily contain  an  offer  to  bring  it  into  court. 
23  qyc.  23;  Parker  v.  Barker,  42  N.  H.  78, 
77  Am.  Dec.  789;  Bassetti  v.  Leslie,  123  N. 
Y.  396,  25  N.  B.  386 ;  P'reyUan  v.  Berry,  49 
La.  Ann.  305,  21  South.  9U  ;  A.  N.  last.  r. 
Anderson,  71  Md.  128,  17  Atl.  1030 ;  Look  v. 
McCRhlU,  106  Mich.  108,  63  N.  W.  898 :  Blue 
V.  Watson,  59  Miss.  619;  Supreme  Council, 
etc.,  T.  Dailey,  61  N.  J.  Bq.  145,  47  Atl.  277. 
It  was  held  that  an  offer  to  deposit  the  mon- 
ey in  court  is  not  always  a  condition  prece- 
dent to  an  order  for  an  interpleader,  as  added 
Interest  to  the  date  of  payment  may  supply 
Its  place  (Barnes  v.  Bamberger,  196  Pa.  123, 
46  Atl.  303),  and,  further,  that  a  deposit 
of  the  thing,  the  title  to  which  is  in  contro- 
versy, may,  in  other  cases,  be  dispensed  with 
under  some  circumstances  (Beebe  v.  Mead, 
101  App.  DIv.  500,  92  N.  T.  Supp.  51 ;  Am. 
Press  Ass'n  v.  Brantlngham,  57  App.  DIv.  399, 
68  N.  Y.  Supp.  285;  Van  Zandt  v.  Van 
Zandt  [Sup.]  7  N.  Y.  Supp.  706). 

[6]  We  have  considered  the  questions  rais- 
ed, as  the  defendant  had  the  right  to  appeal 
tram  the  denial  of  bis  motion  to  retax,  it  be- 
ing reviewable  here;  the  question  being,  not 
who  shall  pay  the  costs,  where  the  principal 
matter  has  been  settled  by  compromise  or 
otherwise,  but  what  are  tbe  costs,  or  bow 
much  is  due  from  the  party  taxed  with  it, 
or  whether  one  or  more  items  have  been 
erroneously  Inserted  in  tbe  bill  of  costs. 
State  V.  Byrd,  93  N.  C.  624 ;  Elliott  v.  Tyson, 
117  N.  0.  114.  23  S.  B.  102;    Morrlstown 
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Mills  Ck).  T.  LiTtle.  U8  N.  C  837,  24  S.  B. 
630;  State  v.  Home,  119  N.  C.  853,  26  S.  B. 
36.  Tbe  rnle  as  to  appeals  from  a  ruling  on 
a  mere  <iuestion  of  costs  was  thus  stated  in 
Elliott  T.  Tyson,  supra: 

"As  a  general  rule  this  court  will  not  hear  an 
appeal  when  the  only  matter  to  be  decided  is 
the  disposition  of  the  costs.  Russell  t.  Camp- 
bell, 112  N.  G.  404  [17  S.  E.  149],  and  cases 
there  cited;  Futrell  v.  Deanes,  116  N.  C.  38 
[20  S.  B.  1013].  This  is  especially  so  when  the 
subject-matter  in  dispute  has  been  settled  or 
destroyed,  and  the  only  matter  left  to  be  passed 
upon  is  tbe  adjudication  of  the  costs  by  the 
court  below.  Clark's  Code  (2d  Ed.)  p.  560. 
There  are  exceptions,  among  them  the  liability 
of  a  prosecutor  for  costs  in  a  criminal  action 
(State  T.  Byrd,  93  N.  0.  624),  and  where  the 
very  question  at  issue  is  the  liability  to  a  par- 
ticular item  of  costs,  as  a  tax  fee  or  the  like. 
And  of  course  there  is  a  further  exception  when 
the  court  in  which  the  action  was  begun  did  not 
have  jurisdiction.  In  that  case  the  adjudication 
of  the  costs  is  illegal,  and  reviewable  equally 
with  any  other  judgment." 

And  in  State  v.  Home,  supra: 

"While  this  court  will  not  entertain  an  ap- 
peal to  determine  who  shall  pay  the  costs  of 
an  action  in  which  the  subject-matter  has  been 
disposed  of,  yet  where  the  questicMi  is  whether 
a  particular  item  is  properly  chargeable  as 
costs,  or,  taking  the  case  as  rightly  decided, 
whether  the  costs  are  properly  adjudged,  the 
ease  is  reviewable  on  appeal." 

There  is  no  real  merit  In  the  exceptions, 
as  we  think  the  correctness  of  Judge  AUen's 
ruling  cannot  well  be  doubted. 

Affirmed. 


1174  N.   C.   77) 

TUTHIIiL  V.  NORFOLK  ft  S.  R.  CO. 
(No.   13.) 

(Supreme  Court  of  North  Carolina.     Sept  10, 
1917.) 

1.  Carbiebs  €=>123— Loss  of  Goods— Liabil- 

ITT — CONCUBBINO    CAUSES. 

That  the  negligence  of  a  carrier  concurred 
in  causing  the  loss  of  goods  may  import  liabil- 
ity, though  an  act  of  God  be  also  a  contributory 
cause. 

2.  New  Trial  «=>68— Vkbdict  Contrary  to 
evidenck. 

Where,  in  an  action  for  the  loss  of  goods 
wliile  in  a  carrier's  warehouse,  it  offered  evi- 
dence tending  to  show  that  the  goods  and  ware- 
house were  destroyed  by  a  storm  of  such  un- 
usual violence  and  proportions  as  to  amount  to 
an  act  of  God,  relieving  it  from  liability,  and 
there  was  nothing  to  controvert  this  testimony, 
a  verdict  for  plaintiff  was  properly  set  aside. 
8.  Appeal  and  Ebbos  <S=»nO— Decisions  Ap- 
PEALAlsix — Obdeb  Gbantino  New  Tbiai.. 

Where  the  trial  court  set  a  verdict  for  plain- 
tiff aside  as  a  matter  of  law,  on  the  ground  that 
he  should  have  told  the  jury  to  find  for  defend- 
ant if  they  believed  the  evidence,  the  order  was 
appealable. 

Appeal  from  Superior  Court,  Beaufort 
County ;    Daniels,  Judge. 

Action  by  Luther  B.  TuthUl  against  the 
Norfolk  ft  Southern  Railroad  Company. 
From  an  order  setting  aside  a  verdict  for 
plaintiff,   plaintiff  appeals.    Affirmed. 

Tbe  action  was  to  recover  damages  for  loss 
of  plaintiff's  goods,  shipped  over  defendant's 


road  and  held  by  company  as  common  carrier 
In  Its  warehouse  at  Washington,  N.  C,  where 
they  were  destroyed,  the  warehouse  being 
also  wrecked,  in  the  wind  and  rain  storm  in 
that  vldnlty  September  3,  1913.  The  jury 
having  rendered  a  verdict  for  plaintiff,  bis 
honor,  on  motion,  set  the  same  aside  as  a 
matter  of  law,  being  of  opinion  that  he  should 
have  charged  the  jury,  as  requested,  that,  if 
the  Jury  believed  tbe  evidence,  no  liability 
would  attach  by  reason  of  tbe  destruction  of 
the  goods.  Plaintiff,  having  duly  excepted, 
appealed. 

Ward  ft  Grimes,  of  Washington,  N.  C,  for 
appellant  Small,  MacLean,  Bragaw  &  Bod- 
man,  of  Washington,  N.  C,  for  appellee. 

HOKE,  J.  [t-3]  In  Harris  v.  Railroad,  1T3 
N.  C. ,  91  S.  E.  710,  a  recovery  was  sus- 
tained for  loss  of  goods  at  this  same  time 
and  place.  In  that  case  both  sides  offered 
testimony,  and  the  court  was  of  (pinion  that 
there  were  facts  In  evidence  permlttlug  the 
Inference  that  the  negligence  of  the  com- 
pany had  concurred  In  causing  the  loss,  a 
fact  that  may  import  liability,  though  aa 
act  of  Giod  may  also  be  a  contributory  cause. 
Ferebee  v.   Railroad,  163  N.  0.  351,  79  S. 

B.  685,  52  I*  R.  A.  (N.  S.)  1114. 

In  the  present  case  the  defendant,  admit- 
ting that  the  goods  were  lost  while  held  by 
the  company  as  common  carriers  in  its  ware- 
house at  Washington,  N.  C,  offered  evidence 
tending  to  show  that  both  goods  and  ware- 
house were  destroyed  and  lost  by  reason 
of  a  wind  and  rain  storm  of  such  unnsual 
violence  and  proportions  that  it  amounted 
to  "an  act  of  God"  within  the  meaning  of 
the  principle,  which  may  relieve  carriers  of 
liability  In  such  eases,  that  the  loss  was  doe 
solely  to  such  act  of  God  and  that  tbe  negli- 
gence of  the  defendant  In  no  way  contribut- 
ed. We  find  nothing  to  controvert  this  tes- 
timony In  the  present  record,  and  If  these 
facts  are  accepted  by  the  jury,  we  concur  In 
his  honor's  view  that  no  liability  should  at- 
tach, and  that  he  did  right  in  setting  the 
verdict  aside.  Having  done  this  as  a  matter 
of  law,  our  decisions  hold  that  the  order  is 
appealable.    Sblves  r.  Cotton  Mills,  151  N. 

C.  290,  66  S.  E.  141;  Oil  Co.  v.  Grocery  Co, 
136  N.  C.  ^54,  48  S.  E.  781 ;  Revlsal  1905,  f 
564. 

This  will  be  certified,  that  a  new  trial 
be  had  of  the  Issues.  The  appellant  will  be 
taxed  with  the  costs  of  this  appeal. 

Affirmed. 


(174  N.   C.  SSI 

OOHOON  et  aL  v.  TJPTON  et  ux.    (Na  29.) 

(Supreme  Court  of  North  Carolina.     Sept  19, 
1917.) 

1.  Wills  iS=608(1)  —  Constbbction  —  Ap- 
plication OF  Rule  in  Shelley's  Case. 
The  rule  in  Shelley's  Case  is  recoguiied  ia 
North  Carolina  as  a  rule  of  property. 
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Z  WiiXB  *=>608(3V-CoN»TBUCTioN— Appli- 
cation or  Rule  in  Shelley's  Case  — 
"Heiks"— "Heibs  of  Theib  Bodies." 
The  rule  in  Shelley's  Case  applied  to  a  will 
providins  that  the  testator  lent  his  estate  to 
ois  sister  and  a  nephew  for  their  natural  llTea, 
aad  gave  such  estate  to  their  begotten  heirs  of 
their  bod;,  since,  while  the  tendency-  is  to  con- 
fine the  rule  to  cases  where  the  word  "heirs" 
is  nsed  in  its  technical  sense  to  denote  the  whole 
line  of  heirs,  there  was  nothing  restricting  the 
usual  significance  of  such  word  as  a  word  of 
general  inheritance,  and  the  words  "heirs  of 
their  bodies"  are  equivalent  to  "heirs,"  under 
Revisal  1905,  f  1578,  providing  that  every  per- 
son seised  of  an  estate  in  tail  shall  be  de«med 
to  be  seised  thereof  in  fee  simple. 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs; 
Heirs  of  the  Body.] 

3.  Wnxa  «=»466  —  Constbtjction  —  Mbaw- 

iwo  OF  Xjawouagb— "Lend." 
Tho  word  "lend,"  in  a  will,  will  pass  the 
I«operty  to  which  it  appli^  in  the  same  manner 
as    give"  or  "devise,"  unless  it  is  manifest  that 
the  testator  intended  otherwise. 

[Ed.  Note.— For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  Lend.] 

Appeal  tiom  Superior  Court,  Oainden 
County ;   Kerr,  Judge. 

Action  by  W.  L.  Ooboon  and  aaother 
against  Wiley  Upton  and  wife.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plalntlfFs  appeal.  Reverged,  and  demurrer 
overruled. 

The  comidaint  alleged: 

That  plaintifTs  wer^  holders  by  proper 
mesne  conveyances  of  the  estate  of  Alfred 
liVans  and  Rhoda  Sawyer,  who  held  the  land 
under  the  last  will  and  testament  of  William 
6.  Sawyer,  deceased,  In  terms  as  follows: 

"I  lend  to  my  sister,  Rhoda  Sawyer,  and  my 
nephew,  Alfred  Evans,  all  of  my  entire  estate, 
both  real  and  personal,  after  paying  my  just 
and  honest  debts,  their  natural  lives,  and  give 
to  their  begotten  heirs  of  their  body,*'  etc. 

(2)  That,  William  G.  Sawyer  having  died, 
defendants  are  wrongfully  asserting  owner- 
ship of  said  land,  on  the  ground  that  the 
said  will  only  passed  to  said  devisees  a  life 
estate  In  the  same. 

Defendants  demurred,  an<d  assigned  for 
cause  that,  under  the  terms  of  said  will,  Al- 
fted  Evans  and  Rhoda  Sawyer  only  took  a 
life  estate,  and  that  defendants'  assertion 
of  title  was  not  wrongful.  The  court  entered 
Judgment  sustaining  the  demurrer,  and  plaln- 
tUCs  excepted  and  appealed. 

Meeklns  9c  McMuUan,  of  Elizabeth  City, 
for  appellants.  EShringhaus  &  Small,  of  Eliz- 
abeth City,  for  appellees. 


HOKE,  J.  [1]  The  rule  in  Shelley's  Case 
is  folly  recognized  in  this  state  as  a  rule  of 
property,  and  in  many  well-considered  deci- 
sions, recent  and  of  older  date,  the  state- 
ment of  the  rule  appearing  in  the  cases  and 
standard  text-writers  has  been  approved  and 
applied  to  facts  directly  pres^itlng  the  ques- 
tion to  the  court.  Smith  t.  Smith,  173  N. 
O. — ,  91  S.  E.  721;  Revls  v.  Murphy,  172  N. 


C.  670,  90  S.  B.  673 ;  Robeson  v.  Moore,  168 
N.  C.  389,  84  S.  EX  351,  Ll  R.  A.  1915D,  496; 
Nldiols  V.  Gladden,  U7  K.  O.  497,  23  S.  E. 
459;  Stames  ▼.  Hill,  112  N.  a  1,  16  S.  E. 
1011,  22  L.  B.  A.  698;  Leathers  v.  Gray,  101 
N.  0.  162,  7  S.  E.  657,  9  Am.  St  Bep.  30.  In 
some  of  the  later  cases,  the  rule  is  given 
frcHn  1  Coke,  104,  as  follows: 

"That,  when  an  ancestor  by  any  gift  or  con- 
veyance taketh  an  estate  of  freehold,  and,  in 
the  same  gift  or  conveyance,  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs  in 
roe  or  in  tail,  the  word  "heirs'  w  a  word  of  limi- 
tation of  the  estate  and  not  a  word  of  pur- 
chase." 

And  from  Preston  oa  Estates,  approved 
by  Chancellor  Kent  as  a  lull,  accurate  state- 
ment of  the  rule: 

"When  a  person  takes  an  estate  of  freehold, 
legally  or  equitably,  under  a  deed,  will,  or  other 
writing,  and,  in  the  same  instrument,  there  is 
limitation  by  way  of  remainder,  either  with  or 
without  the  interposition  of  another  estate,  of 
an  interest  of  the  same  legal  or  equitable  qual- 
ity to  his  heirs  or  the  heirs  of  his  body  as  a 
class  of  persons  to  take  in  succession  from  j^en- 
eration  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestor  to  the  whole  estate." 

[2]  It  was  established  rather  arbitrarily 
as  a  rule  of  property  under  the  feudal  system 
for  the  reason  chiefly  that  to  construe  the 
word  "heirs"  in  such  case  as  a  word  of  pur^ 
chase  would  often  have  the  effect  to  deprive 
the  feudal  lord  of  certain  fees  and  perqui- 
sites accruing  to  him  In  case  of  lands  de- 
scended ;  and,  as  said  in  the  recent  case  of 
Ford  V.  McBrayer,  171  N.  0.  p.  421,  88  S.  E. 
736,  operating  not  Infrequently  to  defeat  the 
purpose  of  the  grantor  or  testator  as  express- 
ed in  the  instrument,  the  rule  has  been  abol- 
ished by  statute  In  many  states  of  the  Union, 
and  in  those  where  it  U  still  allowed  to  pre- 
vail the  tendency  is  to  restrict  Its  applica- 
tion, confining  it  to  those  cases  where  the 
word  "heirs"  is  used  In  its  technical  sense 
to  denote  the  whole  line  of  heirs  to  take  in 
succession  according  to  our  canons  of  descent. 
Accordingly,  in  many  cases  In  this  Jurisdic- 
tion, tlie  application  of  the  rule  has  been  de- 
nied where,  from  the  context  or  from  pe- 
rusal of  the  entire  instrument,  it  appeared 
that  the  word  was  used  In  a  more  restricted 
sense,  or  that  It  was  merely  a  descrlptio  per- 
sonarum,  designating  'certain  Individuals  of 
a  class  as  owners.  Ford  v.  McBrayer,  171 
N.  O.  421,  88  S.  E.  736 ;  Jones  v.  Whichard, 
163  N.  O.  241,  70  S.  B.  603;  Puckett  v.  Mor- 
gan, 158  N.  C.  344,  74  S.  E.  15;  May  v.  Lew- 
Is,  132  N.  C.  115,  43  S.  B.  660 ;  Ward  ▼.  Jones, 
40  N.  C.  400. 

In  Jones  v.  Whichard  and  Puckett  v.  Mor- 
gan, supra,  the  word  "heirs"  or  "heirs  of  the 
body"  were  employed  to  designate  the  ulti- 
mate-takers, but,  by  reason  of  certain  quali- 
fying words  in  the  context,  it  was  construed 
to  mean  bodily  issue  In  the  sense  of  children 
and  grandchildren ;  the  general  position  aa 
a  rule  of  interpretation  being  stated  in  Jones 
V.  Whichard  as  follows : 
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"Tor  the  application  of  the  rale  in  Shelley's 
Case  to  a  conveyance  to  one  for  life  and  'the 
heirs  of  his  body,'  it  must  appear  that  the  words 
'heirs  of  the  body"  were  used  in  their  technical 
sense,  carrying  the  estate  to  such  heirs  as  an 
entire  class  to  take  in  succession,  with  the  effect 
to  convey  'the  same  estate  to  the  persons,  wheth< 
er  they  take  by  descent  or  purchase,'  and  when 
it  apoears  from  the  perusal  of  the  entire  instrn- 
ment  that  the  words  were  not  intended  in  their 
ordinary  acceptation  as  words  of  inheritance, 
but  simply  as  descriptio  personarnm,  dcsi^at- 
ing  certain  individuals  of  the  class,  or  that  the 
estate  is  thereby  conveyed  to  'any  other  person 
in  any  other  manner  or  qnality  than  the  canons 
of  descent  provide,'  the  rule  does  not  apply,  and 
the  interest  of  the  first  taker  is  an 'estate  for 
Hfe." 

Giving  full  recognition,  hovyever,  to  the  re- 
strictive tendency  of  these  decisions,  we  find 
nothing  In  the  provisions  of  the  present  will 
to  prevent  the  operation  of  the  principal 
rule. 

[3]  In  numbers  of  cases  we  hare  held  that: 

The  "word  'lend,'  in  a  will,  will  be  taken  to 
pass  the  property  to  which  it  applies  in  the 
same  manner  as  'give'  or  'devise,  unless  it  is 
manifest  that  the  testator  otherwise  intended." 
Smith  T.  Smith,  173  N.  C.  — ,  91  S.  E.  721; 
Robeson  v.  Moore.  168  N.  C.  388,  84  S.  E. 
351,  U'R.A.  1916D,  496 ;  Sessoms  v.  Sessoms, 
144  K.  a  121.  124,  56  8.  B..687. 

Under  our  decisions,  ana  by  express  pro- 
vision of  the  statute,  the  words  "heirs  of 
their  bodies"  -are  equivalent  to  the  words 
"heirs  general."  Revls  t.  Murphy,  supra; 
Revisal,  §  1578.  And  there  Is  nothing  In  the 
context  or  general  terms  of  the  will  that  in 
any  way  restricts  or  tends  to  restrict  the 
meaning  of  the  word  "heirs"  from  its  nsual 
significance  as  a  word  of  general  inheritance. 

We  are  of  opinion,  therefore,  that  the  rule 
In  Shelley's  Case  must  be  held  to  apply, 
and  the  demurrer  of  defendants  should  be 
oiverruled. 

Reversed. 

CLARK,  O.  J.  (concurring).  The  "rule  In 
Shelley's  Oase''  has  come  before  this  court  so 
often  that  It  may  not  be  amiss  to  say  some- 
thing as  to  the  origin  and  reason  of  the  rule. 
The  decision  was  brought  about  by  litigation 
ever  a  settlement  made  by  Sir  William  Shel- 
ley, a  Judge  of  the  Common  Pleas,  as  to  an 
estate  which  he  had  purchased  at  the  dis- 
solution of  Slon  Monastery.  Though  Judge 
Shelley  died  in  1549,  the  case  did  not  come 
up  for  hearing  till  Easter  term,  1581,  and 
after  long  argument  was  decided  by  an  as- 
sembly of  all  the  Judges  presided  over  by 
Lord  Chancellor  Bromley.  The  rule,  there- 
fore, has  not  come  down  to  us,  like  so  much 
of  the  "common  law"  (which  is  simply  Judge- 
made  law),  with  an  origin  dating  back  to 
some  obscure  and  unknown  Judge,  whose 
opinion  was  repeated  by  successive  Judges, 


because  some  other  Judge  had  aald  the  same 
thing  before. 

OPhe  Reformation  In  England  was  caused  by 
economlc  reasons  as  much  as,  if  not  more 
than,  by  conflict  of  religious  convictions.  It 
was  largely  a  revolt  against  the  concentradon 
of  80  great  a  part  of  the  lands  of  the  realm 
In  the  bands  of  the  church  in  priories  and 
monasteries.  When  Henry  VIII  procured 
the  dissolution  of  all  these  foundations,  in- 
stead of  dividing  the  lands  thus  taken  back 
among  the  people,  which  would  have  been 
an  unheard-of  thing  In  those  days,  or  even 
selling  them  for  the  benefit  of  the  crown,  he 
divided  the  most  of  them  among  his  ooor* 
tiers.  It  was  either  by  such  donation,  or  by 
purchase  from  one  who  was  a  donee  ol  the 
king,  that  this  estate  came  into  Judge  Shel- 
ley's han'ds. 

The  object  of  the  rule,  the  law-writers 
state,  was  to  secure  the  feudal  owners  of 
lands  against  the  loss  of  wardships  and  oth- 
er "rake-offs"  upon  which  the  feudal  lords 
lived  at  a  time  when  land  was  the  principal 
wealth  and  the  foundation  of  dignity  and 
influence.  The  rule  Is  a  highly  technical  one, 
for  It  contradicts  the  plain  expression  of  the 
Intent  of  the  grantor  or  devisor,  and  could 
only  have  been  laid  down  imder  the  pressure 
of  some  such  motive  from  a  powerful  class. 
It  has  led  to  mudi  litigation,  bat  the  feudal 
lords  needed  such  inrotectlon  against  the  loss 
of  those  feudal  incidents  which  would  have 
been  ousted  if  the  heir  of  the  grantee  or  dev- 
isee had  taken  as  purchaser,  and  not  as 
successor.  The  rule  was  first  reported  1  Coke 
Reports,  93h.  In  1660,  at  the  restoration  of 
the  monarchy,  one  of  the  conditions  exacted 
for  the  return  of  Charles  II  was  the  aboli- 
tion of  all  feudal  tenures  (with  a  slight  ex- 
ception), and  with  it  the  reason  of  the  mle 
ceased ;  but,  having  been  ooce  laid  down.  It 
was  continued  In  England,  Uke  so  man; 
other  outworn  things,  and  was  brought  over 
to  this  country. 

The  rule  at  this  time  serves  an  ezcelient, 
but  an  entirely  different,  purpose  in  this 
state,  in  that  It  prevents  the  tying  up  of  real 
estate  by  making  possible  its  transfo"  one 
generation  earlier,  and  also  subjecting  It  tfl 
the  poymoit  of  the  debts  of  the  first  taker. 
It  Is  doobtless  for  this  reason  that  the  rul3 
has  never  been  repealed  In  North  CarollDs. 
The  best  work,  and  probably  the  only  one, 
that  has  discussed  the  rule  with  any  clear- 
ness is  "Contingent  Remainders  and  Executo- 
ry Devises,"  by  Fearne,  the  possessor  of  a 
wonderfully  analytic  mind,  who  treated  the 
whole  subject  with  marvelous  clearness.  It 
was  written  to  combat  a.  decision  by  the  great 
Lord  Mansfield  in  Perrln  t.  Blake,  and  had 
the  effect  of  reversing  that  decision. 
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STATE  by   PEEPLES,   Attorney   General,   v. 
OIB6ES.    (No.  9612.) 

(Supreme  Court  of  South  OatoliDa.     Sept  28, 
1917.) 

CouBTs  «=3209(1>— South  Caboura  Sufbemi; 

Cover— OtaoiSAi.  Jbtbisdictiow. 
Under  court  rale  25  (90  S.  E.  zi),  declaring 
that  neither  the  Supreme  Court  nor  any  justice 
shall  entertain  motions  for  issuance  of  writs 
in  the  original  jurisdiction  when  such  motions 
can  be  made  before  circuit  ^ud^es  in  the  first 
instance  without  material  prejudice  to  the  rights 
of  the  parties,  and  that,  if  public  interests  are 
involved,  or  if  special  grounds  of  emergency 
exist  where  the  original  jurisdiction  of  the  Su- 
preme Court  should  be  exercised,  those  facts 
mnst  be  stated  in  the  moving  papers,  the  Su- 
preme Court  will  decline  to  talte  original  juris- 
diction of  a  proceedinR  where  the  issues  might 
be  decided  in  the  circuit  court,  and  the  case 
brought  to  the  Supreme  Court  on  appeal  as 
early  as  it  could  be  heard  in  exercise  of  the 
original  jurisdiction. 

Gary,  C.  J.,  dissenting. 

Proceedings  by  the  State  of  South  Caro- 
lina, by  Thomas  H.  Peeples,  Attorney  Gen- 
eral, against  Wade  Hampton  Gibbes.  Dis- 
missed, and  proceedings  remanded  to  drcuit 
conrt  for  hearing. 

Thos.  H.  Peeples,  Atty.  Gen.,  and  Xim- 
merman,  Graham  &  CalUson,  of  Lexington, 
for  plaintiff.  R.  B.  Herbert  and  Weston  & 
Aycodc,  all  of  ColDinbla,  for  defendant 

PEB  CURIAM.  It  appearing  that  Issues 
of  fact  as  well  as  of  law  are  to  be  determined 
in  this  case,  and  that  the  parties  have  had 
ample  time  to  have  had  snob  issues  regularly 
heard  and  decided  In  the  circuit  court,  and 
it  further  appearing  that  there  Is  still  ample 
time  for  them  to  have  such  Issues  there  de- 
cided, and,  if  the  decision  of  this  court 
thereon  be  desired,  to  bring  the  case  here 
regularly  on  ai9>eal,  and  hare  It  heard  as 
early  as  it  conld  be  heard  In  the  original 
jurisdiction,  it  is  ordered  tliat  this  court  de- 
cline original  Jurisdiction  of  the  case  under 
rule  25  (90  S.  E.  xi),  and  that  It  be  remand- 
ed to  the  drcoit  court  for  hearing  and  de- 
cision. 

As  the  Issue  involved  is  one  of  public  im- 
portance, the  circuit  court  will  give  the  case 
precedence  In  hearing  and  decision,  so  that, 
if  appeal  be  taken  to  this  court,  the  same 
may  be  dis^Kwed  of  with  all  convenient  speed 
at  the  approaching  term. 

gab;,  O.  J.  It  seems  to  me  that  the  con- 
sent order  proposed  by  Attorney  General 
Peeples  should  be  granted. 

(174  N.  C.   IM)  ^"^""^ 

BTJPPIN  T.  GARRETT  et  aL     (No.  114.) 

(Supreme  Court  of  North  Carolina.    Sept.  26, 
1917.) 

Highways  «=»19&— LiABrtrrr  or  Sttpbbvis- 
OBs  or  Public  Roads. 
The  supervisors  of  public  roads  in  a  town- 
ship are  not   liable  for  negligently   failing  to 


keep  the  roads  and  bridges  of  the  township  in 
proper  repair  and  reasonably  safe  condition, 
whereby  plaintiff's  automobile  was  badly  dam- 
aged in  crossing  a  bridge,  unless  the  negligence 
of  the  supervisors  was  corrupt  or  malicious. 

Api)eal  from  Superior  Court,  Hertford 
County;   Allen,  Judge. 

Action  by  J.  B.  Ruffln  against  J.  R.  Gar- 
rett and  O.  C.  Hoggard.  Demurrer  to  the 
complaint  made  ore  tenus  was  sustained,  and 
the  action  dismissed,  and  plaintiff  appeals. 
Affirmed. 

Walter  R.  Johnson,  of  Ahoskle,  and  R.  C. 
Brldger,  of  Winton,  for  appellant.  Winbome 
&  Winbome,  of  Murtreesboro,  for  appellees. 

BROWN,  J.  The  complaint  alleges  that 
defendants  are  supervisors  of  the  public 
roads  in  Ahoskle  township,  Hertford  county ; 
that  it  was  their  duty  to  keep  In  proper  re- 
pair and  in  a  reasonably  safe  condition  the 
roads  and  bridges  of  said  township;  that  de- 
fendants negligently  failed  to  do  so ;  that  in 
consequence  of  such  negligence  plaintiff's 
automobile  was  badly  damaged  in  crossing 
an  unsafe  bridge  in  bad  condition. 

The  ground  of  the  demurrer  Is  that  the 
complaint  fails  to  allege  that  the  negligence 
of  defendants  was  either  corrupt  or  ma- 
licious. The  demurrer  was  proiierly  sus- 
tained. This  subject  is  fully  discussed  and 
the  authorities  reviewed  by  Justice  Hoke  in 
the  recent  case  of  Hipp  v.  Ferrall,  91  S.  B. 
831,  and  further  discussion  is  unnecessary. 

Affirmed. 

(174  N.   o.   82) 
JONES-PHILLIPS  CO.  v.  McC!ORMICK  et  ai 
(No.  116.) 

(Supreme  Court  of  North  Carolina.     Sept.  19, 
1917.) 

1.  AOBIOULTUBB      «=3>13  —  lASR  —  CinrSTBDO" 
HON. 

Courts  are  required  to  so  interpret  an  instru- 
ment in  the  form  of  on  agricultural  lien  or 
mortgage  as  to  ascertain  -and  effectuate  the  in- 
tention of  the  parties  as  expressed  therein,  as 
the  law  does  not  regard  the  form  of  things  so 
much  as  the  substance,  and  attaches  little  or 
no  weight  to  the  particnlar  language  used  in  a 
written  instrument  if  that  employed  expresses 
the  intention  of  the  parties  with  sufficient  cor- 
rectness, except  in  instances  where  technical 
words  are  required. 

2.  AGBICULTtTBE      «=»13  —  Lien  —  CONSTBUO- 
TION. 

When  the  intention  of  the  itarties  to  an  in- 
strument in  the  form  of  an  agricultural  lien  or 
mortgage  is  doubtful,  the  courts  should  reject 
that  interpretation  which  plainly  leads  to  in- 
justice and  adopt  that  which  conforms  more  to 
the  presumed  meaning  and  does  not  produce  un- 
usual and  imjust  results. 

3.  AOBICULTUBE  ^=>13  —  "AaBIOULTOBAL 

Lien  "— Co  N  sTBUcno  N . 
An  instrument,  reciting  an  indebtedness  rep- 
resented by  a  note,  and  to  secure  its  payment 
giving  the  creditor  an  "agricultural"  lien  upon 
all  the  debtor's  crops  of  corn  and  other  farm 
products  raised  during  a  certain  year  on  certain 
land,  or  on  other  lands  which  he  niight  cultivate 
during  that  year,  and  conveying  certain  articles 
of  personal  property,  with  a  power  of  sale,  etc.. 
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was  Intended  to  create  an  "agricultural  lien," 
which  is  a  lien  to  secure  advances  of  money  and 
supplies  made,  or  about  to  be  made,  to  assist 
the  lienor  in  the  cultivation  of  its  land,  and 
which  under  Revisal  1905,  {  2055,  may  be  made 
in  a  form  substantially  similar  to  that  pre- 
scribed therein. 

[EJd.  Note.— For  other  definitions,  see  Words 
aAd  Phrases,  Agricultural  Lien.] 

4.  Chattel  Mobtoaoes  «=»5— Constbuotion 
of  insteitment. 
Such  instrument,  containing  words  of  trust 
and  a  power  of  sale,  might  also  operate  as  a 
chattel  mortgage. 

Appeal  from  Superior  Court,  Lee  Coimty ; 
Cox,  Judge. 

Action  by  the  Jones-Phillips  Company 
against  D.  B.  McCormlck  and  Grlffln  &  San- 
ders. Judgment  for  plaintiff,  and  defend- 
ant Grlffln  &  Sanders  appeal.  Reversed, 
•with  direction  to  enter  Judgment  for  such 
defendant. 

This  action  was  brought  by  plaintiff 
against  D.  B.  McCormlck  and  the  copart- 
nership of  Griffin  &  Sanders,  to  recover  the 
possession  of  two  bales  of  cotton,  one  buggy, 
and  other  personal  property,  which  he  claim- 
ed under  an  agricultural  Hen  and  a  chattel 
mortgage  executed  by  D.  B.  McCormlck  to 
bim  April  15,  1914,  which  mortgage  is  in 
pnqper  form,  but  subsequent  in  date  and 
time  of  registration  to  a  mortgage  and  ag- 
ricultural lien  executed  by  D.  B.  McCormlck 
to  the  defendants  Grlffln  &  Sanders,  which 
was  dated  January  26,  1914.  If  Griffin  & 
Sanders'  lien,  or  mortgage,  is  sufficient  in 
form  to  Test  the  title  to  the  property  in 
them  subject  to  the  trust  declared  therein, 
they  are  entitled  to  recover,  as  it  is  of  prior 
date  and  registration.  The  plaintiff  con- 
tends that  it  is  not,  and  therefore  that  his 
mortgage  takes  precedence  of  it.  The  lan- 
guage of  the  mortgage  of  McCormlck  to 
Griffin  &  Sanders  Is  as  follows: 

"I,  D.  B.  McCormlck  of  the  county  of  Lee, 
and  in  the.  state  of  North  Carolina,  am  indebted 
to  Griffin  &  Sanders  of  Lee  county,  in  said 
state,  in  the  sum  of  one  hundred  and  ten  and 
30-lCiO  dollars,  for  which  they  hold  my  note  to 
be  due  on  the  1st  day  of  October,  A.  D.  1914, 
and  to  secure  the  payment  of  the  same,  I  do 
hereby  convey  to  Griffin  &  Sanders  an  agricul- 
tural lien  upon  all  of  the  crops  of  corn,  cotton, 
fodder,  peas,  shucks,  cotton  seed,  sugar  cane 
and  all  otiier  farm  products  which  I  may  raise 
or  cause  to  be  raised  during  the  year  1914  on 
the  lands  of  Dandy  Thomas  in  Jonesboro  town- 
ship, adjoining  the  lands  of  Chas.  Godfrey,  Arch 
Dalrymple  and  Rufus  Cox  and  others  and  any 
other  lands  which  I  may  cultivate  during  the 
■  year  1914,  also  I  convey  to  them  these  articles 
of  personal  property,  to  wit:  One  brown  and 
black  horse  mule  about  12  years  old  known  as 
the  Bob  Cox  mule,  one  got  of  Griffin  &  Sanders, 
twenty  bushels  of  com,  nearly  (all)  of  which  is 
white,  all  of  which  is  free  from  any  incum- 
brances." 

We  omit  the  words  of  the  trust  and  power 
of  sale  contained  In  the  mortgage,  as  there 
is  no  contention  that  it  is  not  correct  in 
form.     The   plaintifTs    mortgage,    omitting 


the  words  of  the  trust  and  power  of  sale,  u 
as  follows: 

"I,  D.  B.  McCormick,  of  the  county  of  Lee,  in 
the  state  of  North  Carolina,  am  mdebted  to 
Jones-Phillips  Co.,  a  corporation  under  the  laui 
of  North  Carolina,  in  the  sum  of  $58-75  fur 
advances  to  be  made  for  agricultural  purposes, 
for  which  it  holds  my  note  to  be  due  the  l."th 
day  of  October,  A.  D.  1914,  and  to  secure  the 
payment  of  the  same  I  do  hereby  convey  to  it 
these  articles  of  personal  property,  to  wit:  All 
the  crops  of  every  description  to  be  raised  or 
cause  to  be  raised  by  me  in  the  year  A.  D.  1914, 
on  the  lands  of  Dandy  Thomas  and  any  otlier 
lands,  and  it  is  agreed  that  this  shall  take  pre- 
cedence to  all  other  liens;  also  one  buKzy.  all 
of  which  is  free  from  any  incumbrances." 

L.  H.  Gibbons,  of  Hamlet,  for  appellant. 
Hoyle  &  Eoyle,  of  Sanford,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  By  comparing  the  two  Instruments 
it"  will  appear  that  the  difference  between 
them  is  that  defendants'  mortgage  "conve.vs 
to  Griffin  &  Sanders  an  agricultural  lien  up- 
on all  crops  of  com,  cotton,  fodder,"  and 
the  other  articles,  while  in  plaintiffs  mort- 
gage is  conveyed  substantially  the  same  ar- 
ticles to  It,  without  the  use  of  the  words 
"agricultural  lien,"  etc.;  but  in  our  opinion, 
there  is  no  essential  dl,fference  between  the 
two  papers,  and  the  defendants'  conveys  the 
articles  In  question  with  as  much  certainty 
and  as  effectually  in  law  as  does  the  plain- 
tiff's. The  lower  court  thought  otherwise, 
and,  having  rendered  judgment  in  favor  of 
the  plaintiff,  the  defendants  appealed. 

[1,  2]  The  law  does  not  regard  the  form 
of  things  so  much  as  the  substance,  and  it 
attaches  little  or  no  weight  to  the  particu- 
lar language  used  in  a  written  Instmment, 
provided  that  which  is  employed  by  the 
parties  expresses  their  intention  with  suffi- 
cient clearness.  Our  statute  on  tliis  subject 
requires  no  special  form  for  such  instrn- 
ments.  It  provides  in  Revisal,  {  2055,  as 
follows : 

"For  the  purpose  of  creating  a  valid  oitricul- 
tural  hen  under  the  preceding  sections  for  sup- 
plies to  be  advanced  and  also  to  constitute  a 
valid  chattel  mortgage  as  additional  security 
thereto,  and  to  secure  a  pre-existing  debt,  the 
following  or  a  substantially  similar  form,  shall 
be  deemed  sufficient,  and  for  those  purposes  le- 
gally effective." 

Then  follows  the  form  which  may  be  used. 
But  whether  this  statute  had  been  enacted 
or  not,  the  common  law,  which  remains  with 
us  as  an  entirety,  except  where  it  has  been 
amended  from  time  to  time  to  adjust  it  to 
ever-changing  conditions  of  society,  paid  lit- 
tle respect  to  the  form  of  words  by  which 
parties  expressed  themselves,  so  Oiat  the 
meaning  was  disclosed,  except  in  some  in- 
stances where  the  use  of  technical  words 
were  required.  This  is  one  of  the  leading 
rules  which  has  come  down  to  us  among  the 
vast  number  of  those  wise  and  beneficent 
principles  of  the  common  law  whldi  have 
survived  to  this  time  and  are  likely  to  be 
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perpetual.  It  la  not  difOcult  by  reading  the 
defendant's  Instrument  to  reach  a  satisfac- 
tory conclnsion  as  to  wbat  the  parties  meant 
and  we  are  required  by  the  settled  canon  of 
constrnctlon  so  to  Interpret  it  as  to  ascertain 
and  effectuate  the  Intention  of  the  parties. 
Their  meaning.  It  Is  true,  must  be  expressed 
in  the  Instrument ;  but  it  Is  proper  to  seek 
for  a  rational  purpose  In  the  language  and 
provisions  of  the  deed  and  to  construe  it 
consistently  with  reason  and  common  sense. 
If  there  is  any  doubt  entertained  as  to  the 
real  Intention,  we  should  reject  that  inter- 
pretation which  plainly  leads  to  Injustice 
and  adopt  that  one  which  conforms  more  to 
the  presumed  meaning,  because  it  does  not 
produce  unusual  and  unjust  results.  All 
this  Is  subject,  however,  to  the  Inflexible 
rule  that  the  intention  must  be  gathered 
from  the  entire  Instrument  "after  looking," 
as  the  phrase  Is,  "at  the  four  corners  of  It." 
Gudger  v.  White,  141  N.  C.  SOT,  513,  54  S. 
R  386,  Chief  Justice  Ru£Eln,  as  far  back  as 
nearly  a  century  ago,  said,  in  Kea  ▼.  Robe- 
son, 40  N.  O.  378: 

"Courts  are  always  desiroas  of  giving  effect 
to  instraments  according  to  the  intention  ot  tlie 
parties,  as  far  as  the  law  will  allow.  It  is  so 
just  and  reasonable  that  it  should  be  so  that  it 
has  long  grown  into  a  maxim  that  favorable 
constructions  are  to  be  put  on  deeds:  'Benigne 
faciendae  sunt  interprets  tiones  chartaram,  ut 
res  magis  valeat  quam  pereat.'  Hence  words, 
when  it  can  be  seen  that  the  parties  have  so 
used  them,  may  be  received  in  a  sense  different 
from  that  whidi  is  proper  to  them ;  and  the  dif- 
ferent parts  of  the  instrument  may  be  trans- 
posed in  order  to  carry  out  the  intent.  Yet  in- 
struments are  not  nnfreqaently  brought  under 
adjudication  which  are  so  repugnant  or  uncer- 
tain that  they  cannot  be  upheld.  The  degree  of 
oncertalnty  which  shall  vitiate  a  deed,  it  is  ad- 
mitted, must  be  sncb  that  the  meaning  cannot 
be  ascertained ;  who,  for  example,  are  the  con- 
tracting parties,  or  what  thing  is  the  subject  of 
the  contract.  An  effort  is  to  be  made  to  give 
some  meaning  to  the  deed,  if  possible." 

The  Latin  maxim  he  quotes,  when  either 
literally  or  broadly  translated,  means  that  a 
liberal  construction  should  be  put  upon  writ- 
ten instruments,  so  as  to  uphold  them,  if 
possible,  and  carry  into  effect  the  intention 
of  the  parties.  Mr.  Broom,  in  his  admirable 
treatise  on  tlie  maxims  of  the  law,  thus  re- 
fers to  those  now  being  considered: 

"The  two  rules  of  most  general  application 
in  construing  a  written  instrument  are:  First, 
that  it  shall,  if  possible,  be  so  interpreted  'ut 
res  magis  valeat  quam  pereat' ;  and,  secondly, 
that  such  a  meaning  shall  be  given  to  it  as 
may  carry  out  and  effectuate  to  the  fullest  ex- 
tent the  intention  of  the  parties.  These  maxims 
are,  indeed,  in  some  cases  restricted  by  the 
operation  of  technical  rules,  which,  for  the 
sake  of  imiformity,  ascribe  definite  meanings  to 
particular  expressions ;  and,  in  other  cases, 
uiey  receive  certain  qualifications  when  applied 
to  particular  instruments,  such  qualifications 
being  imposed  for  wise  and  beneficial  purposes: 
notwithstanding,  however,  these  exceptions  and 
flualificntions,  the  above  maxims  are  undoubted- 
ly the  most  important  and  comprehensive  which 
can  be  applied  in  determining  the  true  con- 
struction of  written  instruments.  It  is  then 
laid  down  repeatedly  by  tie  old  reporters  and 
legal  writers  that,  in  construing  a  deed,  every 


part  of  it  must  be  made,  if  possible,  to  take 
effect,  and  every  word  must  be  made  to  operate 
in  some  shape  or  other.  The  construction  like- 
wise, must  be  such  as  will  preserve  rather  than 
destroy ;  it  must  be  reasonable,  and  agreeable 
to  common  understanding;  it  must  also  be  fa- 
vorable, and  as  near  the  minds  and  apparent 
intents  of  the  parties  as  the  rules  of  law  will 
admit,  and,  as  observed  by  Lord  Hale,  the  judg- 
es ought  to  be  curious  and  subtle  to  invent  rea- 
sons and  means  to  make  acts  effectual  accord- 
ing to  the  just  intent  of  the  parties;  they  will 
not  therefore  cavU  about  the  propriety  of  words 
when  the  intent  of  the  parties  appears,  but  will 
rather  apply  the  words  to  fulfill  the  intent  than 
destroy  the  intent  by  reason  of  the  insufficiency 
ot  the  words." 

Chief  Justice  Taylor  said.  In  Campbell  v. 
McArthur,  9  N.  O.  38, 11  Am.  Dec.  738: 

"Words  shall  always  operate  according  to  the 
intention  of  the  parties,  if  by  law  they  may; 
and.  if  tbey  cannot  operate  in  one  form,  they 
shall  operate  in  that  wbich,  by  law,  shall  effec- 
tuate the  intention.  This  is  the  more  just  and 
rational  mode  of  expounding  a  deed,  for.  if  the 
intention  cannot  be  ascertained,  the  rigorous 
rule  is  resorted  to,  from  the  necessity  of  taking 
the  deed  most  strongly  against  the  grantor." 

In  9  Cyc.  at  page  677  et  seq.,  will  be  found 
a  series  of  expressions  upon  this  question 
which  Is  well  worth  consideration: 

"The  law  furnishes  certain  rules  for  the  con- 
struction of  written  contracts  for  the  purpose  of 
ascertaining  from  the  language  the  manner  and 
extent  to  which  the  parties  intended  to  be 
bound ;  and  those  rules  should  be  applied  with 
consistency  and  uniformity;  and  It  is  not  proper 
for  a  court  to  vary,  change,  or  withhold  their 
application.  The  first  and  main  rule  of  con- 
struction is  that  the  intent  of  the  parties  as  ex- 
pressed in  the  words  they  have  used  must  gov- 
ern. Greater  regard  is  to  be  had  to  the  clear 
intent  of  the  parties  than  to  any  particular 
words  which  they  may  have  used  in  the  expres- 
sion of  their  intent.  If  the  words  used  clearly 
show  the  intention,  there  is  no  need  for  apply- 
ing any  technical  rules  of  construction,  for 
where  there  is  no  doubt  there  is  no  room  for 
constrnction." 

When  construing  a  written  contract,  the 
words  used  are  to  be  taken  in  the  ordinary 
and  popular  sense,  unless  from  the  context  it 
appears  to  have  been  the  intention  of  the  i>ar- 
ties  that  they  should  be  understood  In  a  dif- 
ferent sense.  Language  must  be  interpreted 
in  the  sense  in  which  the  promisor  knew,  or 
had  reason  to  know,  that  the  promisee  under- 
stood it  The  intention  is  to  be  collected,  not 
from  detached  parts  of  the  instrument,  but 
from  the  whole  of  it.  And  all  parts  of  the 
writing,  and  every  word  in  It,  will.  If  possible, 
be  given  effect.  Where  It  Is  clear  that  a 
word  has  been  used  Inadvertently,  and  it  is 
clearly  Inconsistent  with  and  repugnant  to 
the  meaning  of  the  parties,  It  will  be  rejected 
altogether.  Where  two  clauses  are  Inconsist- 
ent and  conflicting,  they  must  be  construed 
so  as  to  give  effect  to  the  intention  of  the 
parties  as  collected  from  the  whole  instru- 
ment. If  one  clause  be  at  variance  with  an- 
other, the  one  contributing  most  essentially 
to  the  contract  wlU  be  entitled  to  more  con- ' 
sideratlon  than  that  which  contributes  less. 
The  court  will  restrict  the  meaning  of  general 
words  by  more  specific  and  particular  de- 
scriptions of  the  subject-matter  to  which  they 
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are  to  apply.  The  contract  must  be  read  ac- 
cording to  the  -Intent  of  the  parties  In  spite 
of  clerical  errors  and  omissions  which,  If  fol- 
lowed, would  change  the  Intention.  The 
grammatical  ccmstructlon  of  a  contract  will 
not  be  followed  If  a  different  construction 
will  give  effect  to  the  intention  of  the  parties 
as  shown  by  the  whole  Instrument  and  ac- 
complish the  object  for  which  the  contract 
was  executed.  Where  a  particular  word  or 
words  or  the  contract  as  a  whole  Is  suscepti- 
ble of  two  meanings,  one  of  which  will  uphold 
the  contract  or  render  It  valid,  and  the  other 
of  which  will  destroy  it  or  render  it  Invalid, 
the  former  will  be  adopted  so  as  to  uphold 
the  contract  The  words  of  a  contract  will 
be  given  a  reasonable  construction,  where 
that  is  possible,  rather  than  an  unreasonable 
one,  and  the  court  will  likewise  endeavor  to 
give  a  construction  most  equitable  to  the 
parties,  and  which  will  not  give  one  of  them 
an  unfair  or  unreasonable  advantage  over 
the  other.  Thus  where  the  meaning  Is  doubt- 
ful, the  construction  will  he  avoided  which 
will  entail  a  forfeiture.  To  determine  the  in- 
tention of  the  parties,  if  the  meaning  is  not 
(dear,  It  is  necessary  that  regard  shall  be  had 
to  the  nature  of  the  instrument  itself,  the 
condition  of  the  parties  executing  It,  and  the 
objects  which  they  had  in  view.  It  is  a  well- 
aettled  rule  of  construction  that  words  will 
be  construed  most  strongly  against  the  party 
who  used  them,  the  reason  for  the  rule  being 
that  a  man  is  responsible  for  ambiguities  In 
his  own  expressions,  and  has  no  right  to  in- 
duce another  to  contract  with  him  on  the  sup- 
position that  his  words  mean  one  thing,  while 
he  hopes  the  court  will  adopt  a  construction 
by  which  they  would  mean  another  thing 
more  to  his  advantage. 

[3,  4]  Some  of  the  cases  heretofore  decided 
by  this  court  with  reference  to  this  rule.  In 
addition  to  Kea  v.  Robeson,  supra,  are  Trip- 
lett  V.  Williams,  149  N.  C.  394,  63  S.  E.  79,  24 
L.  B.  A.  (N.  S.)  514,  Beacon  v.  Amos,  161  N.  O. 
357,  77  S.  B.  407,  Ipock  v.  Gasklns,  161  N.  C. 
674,  77  S.  B.  843,  Jones  v.  Whichard,  163  N. 
C.  241,  79  S.  B.  503,  Quelch  v.  Futch,  172  N. 
a  316,  90  S.  B.  259,  and  the  recent  case  of 
Bevis  V.  Murphy,  172  N.  0.  679,  90  S.  B.  573. 
With  this  review  of  the  principle  of  con- 
struction, and  the  authorities  sustaining  it, 
our  way  to  a  correct  decision  la  not  beset 
with  any  grave  difficulties.  No  one  can  suc- 
cessfully prove  upon  the  facts  In  this  case 
that  the  intention  was  not  to  create  an  agri- 
cultural lien,  as  well  as  a  mortgage,  by  the 
Instrument  under  construction.  It  woiUd  be 
vain  to  attempt  such  a  thing. 

The  next  question  is,  does  the  language  of 
the  parties  evince,  as  well  as  effectuate,  their 
purpose?  We  think  it  unmistakably  does  so. 
It  is  quite  as  definite,  in  its  terms,  as  to  the 
nature  of  the  debt  to  be  secured,  as  that  in 
the  plaintiff's  l\en,  and  as  to  all  the  other  pre- 
requisites of  a  valid  "ag^rlcultural  lien,"  and 
Is  really  more  so,  as  It  expressly  recites  that 


It  Is  given  as  such  an  instrument ;  that  is,  a 
lien  to  secure  advantses  of  money  and  suppUfs 
made,  or  about  to  be  made,  to  assist  the  lien- 
or in  the  cultivation  of  his  land,  which  the 
use  of  the  words  "agricultural  lien"  implies, 
as  there  could  not  be  one  except  for  such  a 
t>nrpose.  Tlie  case  of  Rawllngs  v.  Hunt,  90 
N.  C.  270,  seems  to  be  a  direct  authority  sos- 
talnlag  defeoaants'  contention.  There  Jus- 
tice Merrimon  said,  at  pages  273, 274,  and  it  is 
well  to  reproduce  It  here: 

"We  think  the  deed  mixbt  be  treated  as  creat- 
ing an  'agricultural  lien'  on  the  crops  to  aecur* 
the  advancement  of  $29.90.  It  has  all  the  nec- 
essary requisites  for  that  purpose,  but  it  goes 
farther  in  this  <case;  it  has  all  the  essential 
elements  of,  and  it  creates,  a  mortgage  on  the 
crops  as  well  as  the  horse.  No  particular  for- 
mula of  words  is  essential  to  create  a  mortgage 
of  personal  property.  Any  words  that  express 
the  purpose  to  create  a  lien  and  give  the  mort- 
gagee power  over  and  control  of  the  property, 
with  power  of  sale,  or  to  have  it  sold  to  pay 
the  mortgage  debt,  are  sufficient.  As  we  hare 
seen  in  this  case,  the  mortgagor  used  apt  words 
of  conveyance  as  to  personal  property,  and  pro- 
vided in  terms  that  the  plaintiff  should  have 
the  right  to  take  possession  of  the  property,  in- 
cluding the  crops,  and  sell  the  same  to  pay  his 
debt.  It  is  not  true,  as  contended,  that  an  in- 
strument intended  as  an  'agricultural  lien'  most 
effectuate  that  purpose  and  none  other,  or  be 
treated  as  necessarily  inoperative  for  all  par- 
poses.  A  written  instrument,  whether  deed  or 
otherwise,  to  create  such  a  lien  must  indeed 
conform  to  the  statutory  requirements,  else  It 
cannot  operate  to  create  such  lien;  but  if  the 
instrument  will  bear  such  a  construction  as  will 
effectuate  the  purpose  of  the  parties,  it  must  be 
80  construed  and  treated.  As,  for  'example^ 
if  it  would  not  operate  to  create  the  'agricnt 
tural  lien,'  but  has  all  the  requisites  of  a  mort- 
gage of  personal  property,  it  would  be  so  treat- 
ed and  upheld.  If  a  written  instrument,  as  a 
deed,  fails  to  effectuate  one  purpose  specified 
in  it,  yet  if  it  will  effectuate  another  purpose 
plainly  agreed  upon  in  it,  it  must  be  upheld  for 
the  latter  purpose.  We  can  see  no  reason  why 
it  should  not  be,  and  in  such  case  every  reason 
why  it  should  be,  as  completely  as  if  provided 
for  in  a  separate  instrument.  Nor  can  we  see 
any  good  reason  why  the  same  instrument  may 
not  be  so  framed  as  to  operate  in  one  part  of  it 
as  a  mortgage  and  in  another  as  an  'agrienl- 
tural  lien.' " 

This  view  Is  supported,  we  think,  t»y  most 
of  the  other  cases  cited  by  the  plaintiff.  But 
If  the  Instrument  operate  as  a-  chattel  mort- 
gage, it  Is  quite  sufficient  to  defeat  plaintiff's 
recovery.  It  makes  no  difference  what  it  Is 
called  by  the  parties,  except  as  showing  the 
intention,  for  the  material  question  is,  What 
is  its  real  nature  in  law?  We  conclude  that, 
by  its  words,  it  may  operate  both  as  an  "agri- 
cultural lien"  and  a  chattel  mortgage.  Town- 
send  V.  McKlnnon,  98  N.  a  103,  3  S.  E.  S36. 
The  amount  is  fixed  certainly,  and  It  suffi- 
ciently appears,  and  is  also  admitted,  what 
the  Instrument  was  given  for,  and  therefore 
what  it  was  Intended  to  be.  If,  by  its  woida, 
It  can  operate  as  an  agricultural  lien,  the  con- 
siderati(»  being  advancements  for  mailing 
the  current  crop,  the  lien  is  good,  as  held  In 
Hahn  v.  Heath,  127  N.  a  27,  37  S.  E.  63. 
Odom  V.  Qark,  146  N.  a  651,  60  S.  E.  513, 
lioftin  ▼.  Hines,  107  N;.  C.  360,  12  S.  £.  197. 
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10  L.  R.  A  480,  and  Towosend  v.  McEInnon, 
stipre.  The  case  last  dted  Is  mach  in  point. 
It  was  admitted  at  the  trial  tbat  both  In- 
struments were  givrai  for  money  or  property 
adranced  to  the  lienee  for  making  the  crop  of 
1914,  the  year  in  which  they  were  executed. 
Cor  conclusion  is  that  the  learned  Judge 
erred  in  entering  Jndgment  for  the  plaintiff, 
as,  upon  the  admitted  facts,  he  should  have 
rendered  a  Judgment  for  the  defendants,  and 
it  is  accordingly  directed  that  this  be  done. 
Reversed. 

071  N.   C.   O) 

CKEEOH  v.  ATI/ANTIO   COAST  lAHH  H. 
CO.    (No.  100.) 

(Supreme  Court  of  North  Carolina.    Sept  19, 
1917.) 

L  Cabriebs  «=»37S  —  Passknqebs  —  WaoNO- 

njL  BjECnON — COKPANIES  LlABLX. 

Where,  for  the  correction  of  a  mirtalie,  a 
ticket  over  connecting  railroads  to  a  point  on 
defendant's  Jtoai  was  presented  to  the  ticket 
agent  at  a  station  on  one  of  the  connecting  roads, 
who  by  mistake  changed  its  destination  to  a 
point  on  another  railroad,  the  agent  in  so  doing 
was  actinir  for  the  companies  over  whose  lines 
the  passenger  had  still  to  travel  to  reach  his 
destination,  and  defendant  was  liable  for  the 
mistake,  resulting  in  the  passenger's  ejection 
from  defendant's  train. 

2.  Casbucbs  «=»356(4)— Wbongfui.  Bjiotion 
— MisTAKs  IN  Issuing  Tickkt. 
The  ejection  of  a  passenger  was  wrongful, 
and  gave  a  right  of  action  tor  damages,  though 
Us  ticket  was  for  a  point  on  a  different  rail- 
road, where  this  was  due  to  a  mistake  of  de- 
fendant's agent,   especially    where  the  conduc- 
tor was  apparently  not  entirely  free  from  blame; 
he  having  refnsed  to  send  a  telegram  at  the 
passenger's  expense  to  ascertain  the  facts- 
Appeal    from    Superior    Court,    Johnston 
County;  Oox,  Judge. 

Action  by  J.  A.  Creech  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  by  a  passenger  for  wrong- 
fal  ejection  from  defendant's  train.  The 
plaintiff,  who  lived  with  his  father  near  Sel- 
ma,  N.  C,  was  attending  school  at  Dayt(m, 
Va.,  when  be  received  a  telegram  that  his 
father  was  dead.  He  borrowed  money  to 
boy  his  tidcet  home,  and  at  Harrisonburg, 
Va.,  on  the  Baltimore  &  Ohio  Railroad,  the 
nearest  depot,  he  bought  a  through  ticket  to 
Selma,  N.  C.  At  Staunton,  Va.,  he  changed 
to  a  train  of  the  Chesapeake  &  Ohio  Rail- 
road for  Richmond.  The  conductor  on  that 
train  told  him  that  his  ticket  was  not  good. 
Plaintiff  explained  to  him  that  his  father  was 
dead,  and  he  was  trying  to  get  home  to  the 
funeral.  The  conductor  told  him  that  he 
would  have  the  agent  at  Charlottesville  to 
fix  it  At  Charlottesville  the  conductor  went 
hito  the  ticket  office  with  the  ticket  and  aft- 
erwards gave  the  ticket  back  to  the  plaln- 
ifl,  who  went  on  to  Richmond,  where  he 
again  changed  cars  and  boarded  the  defend- 


ant's train  for  Selma.  When  the  defendant's 
conductor  came  around,  he  told  plaintiff  that 
he  was  on  the  wrong  train;  that  Thelma  was 
on  the  Seaboard  Railroad  line.  The  plaintiff 
told  him  that  he  had  bought  the  ticket  at 
Harrisonburg,  Va.,  to  Selma,  N.  C,  on  the 
defendant's  line;  that  his  father  was  dead, 
and  he  would  not  like  to  be  delayed,  and 
asked  the  conductor  to  wire  back  to  Harri- 
sonburg and  ascertain  that  he  bought  the 
ticket  there  for  Selma,  offering  to  pay  for 
the  telegram{  that  he  would  pay  the  fare  to 
Selma,  but  he  had  only  50  cents  in  his  pocket, 
and  had  borrowed  the  money  to  buy  the  tick- 
et he  had.  The  conductor  thereupon  put  him 
off  at  9  o'clock  at  night  a  mile  and  a  half 
from  Richmond,  to  which  place  he  had  to 
walk  bctpk.  The  fare  he  paid  at  Harrison- 
burg was  $7.05,  which  was  the  price  of  the 
ticket  from  Harrisonburg,  Va.,  to  Selma,  N. 
C,  and  more  than  the  cost  of  the  ticket  from 
Harrisonburg  to  Thelma,  of  which  place  the 
plaintiff  said  he  had  never  heard  before.  His 
father  was  burled  before  the  plaintiff  reached 
home.  The  defendant  moved  for  a  nonsuit, 
which  was  denied.  Verdict  and  Judgment 
for  plaintiff.    Defendant  appealed. 

AbeU  &:  Ward,  of  Smlthfield,  for  appellant 
Wellons  &  Wellons,  of  Smlthfield,  and  ICan- 
nlng  &  Kltchin,  of  Raleigh,  for  appellee. 

OliARK,  C.  J.  .[1]  The  only  question  pre- 
sented by  the  appeal  is  the  refusal  to  non- 
suit When  the  railroad  company,  through 
its  agent  at  Harrisonburg,  sold  the  plaintiff 
a  through  ticket  to  Selma,  N.  C,  he  was  act- 
ing as  agent  for  the  defendant  road  as 
to  its  part  of  the  line,  and  its  part  of  the 
money  was  received  by  him  on  behalf  of  the 
defendant  company.  The  ticket  on  its  face 
stated  that  the  issuing  company  acted  as  tlie 
agent  only  of  the  other  companies  It  does 
not  appear,  and  It  is  not  claimed,  that  there 
was  any  error  in  that  ticket  When  the 
agent  at  OharlottesviUe,  at  the  instance  of 
the  conductor,  changed  the  ticket,  so  that 
"Thelma"  was  written  in  lien  of  "Selma," 
he  was  acting  as  agent  for  the  two  companies 
over  whose  lines  the  plaintiff  had  still  to 
travel  to  reach  Selma.  The  error  thus  made 
by  the  agent  at  Charlottesville  was  made  by 
him,  acting  for  the  defendant  company.  For 
such  mistake  the  defendant  company  was 
liable.  The  evidence  does  not  show  how  the 
change  was  made  from  "Selma"  to  "Thelma." 
It  may  be  that  the  conductor,  or  the  Char- 
lottesville agent,  lisped.  That,  however,  is 
merely  a  surmise.-  It  does  appeu,  however, 
from  the  unquestioned  evidence,  that  the 
plaintiff  had  a  ticket  from  Harrisonburg  to 
Selma ;  that  it  was  changed  by  the  agent  at 
Charlottesville,  at  the  Instance  of  the  con- 
ductor; and  that  In  the  mistake  then  made 
the  plaintiff  had  no  part,  for  he  was  not 
present  with  the  conductor  in  the  ticket  office 
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when  the  diange  was  made,  and  took  the 
ticket  which  was  handed  to  him. 
.  [2]  The  mistake  was  the  mistake  of  the 
agent  of  the  defendant,  and  it  is  liable  for 
damages  in  putting  the  plaintiff  off.  In  Nor- 
man V.  Railroad,  161  N.  C.  330,  77  S.  E.  345, 
Ann.  Cas.  1914D,  917,  the  court  said: 

"Where  the  passenger  asks  and  pays  for  a  cer- 
tain ticket,  and  the  station  agent  by  mistake 
gives  him  a  different  one,  which  does  not  entitle 
him  to  the  passage  desired,  the  conductor  has  no 
right  to  expel  him,  and  the  company  is  liable 
in  damages,  if  he  is  expelled.  The  passenger 
has  a  right  to  rely  on  the  agent  to  give  him  the 
right  ticket." 

The  court  goes  on  to  say  that,  though  the 
condnctor  may  be  exonerated  from  blame 
personally  in  following  bis  orders,  the  com- 
pany is  liable,  for  the  expulsion  was  caused 
in  such  case  by  the  error  of  the  agent  who 
sold  the  ticket.  In  the  present  case  it  would 
seem  that  the  conductor  was  not  entirely  free 
from  blame,  because  the  plaintiff  offered  to 
pay  for  the  telegram  to  the  agent  at  Harri- 
sonburg to  ascertain  the  facts. 

In  Hallman  v.  Railroad,  169  N.  C.  130,  85 
8.  E.  298,  L.  R.  A.  191561,  428,  the  plaintiff 
exchanged  mileage  for  a  ticket  from  Hlckorj- 
to  Winston,  by  Barber's  Junction,- upon  the 
assurance  of  the  agent  that  the  train  would 
there  make  connection  for  Winston,  and,  if 
not,  he  could  go  by  Salisbury  and  Greensboro 
to  Winston  on  the  same  ticket.  He  missed 
the  connection,  and  offered  to  let  mileage  be 
pulled  from  his  book  for  the  difference  in  the 
two  routes.  This  was  refused.  He  declined 
to  pay  the  extra  fare  In  money  and  was 
ejected.  This  court  sustained  the  recovery  of 
damages,  on  the  ground  that  the  company  is 
liable  for  damages  for  the  expulsion  of  a 
passenger  caused  by  the  mistake  of  the  agent, 
although  the  conductor  was  obeying  a  rule 
of  the  company.  The  defendant's  liability 
was  based  upon  the  fact  that  the  agent  is- 
suing the  ticket  misled  the  plaintiff. 

In  Sawyer  v.  Railroad,  171  N.  C.  13,  86  S. 
E.  166,  the  plaintiff  had  bought  a  ticket  from 
Norfolk,  Va.,  to  New  Bern,  N.  O.  It  was 
necessary  for  him  to  change  cars  at  Choc- 
owinlty.  The  conductor  on  the  train  from 
Norfolk  took  up  the  plaintiff's  ticket  and  fail- 
ed to  return  it  to  him,  but  gave  him  the  usual 
conductor's  check.  At  Chocowinity  l»e  took 
the  train  for  New  Bern.  The  new  conductor 
demanded  tds  ticket,  and  refused  to  recognize 
Ills  check.  The  plaintiff  was  ejected.  The 
court  sustained  the  recovery,  and  said  it  was 
negligence  in  the  first  conductor  in  not  re- 
turning the  ticket,  when  he  knew  the  pas- 
senger was  to  change  at  Chocowinity,  and 
there  was  negligence,  also,  on  the  part  of  the 
other  conductor,  who  could  have  satisi-fled 
himself  by  inquiring  of  two  men  who  had 
come  in  on  the  same  train  from  Norfolk 
with  the  plaintiff.  The  plaintiff  did  not  have 
money  to  pay  his  way.     But  the  court  fur- 


ther said  that,  as  the  plaintiff  was  rlgbtfolly 
on  the  train,  it  was  not  incumbent  upon  him 
to  pay  a  second  time,  and  to  be  at  the  ex- 
pense of  counsel  fees  and  court  cost»  to  re- 
cover back  the  excess-;  that  It  would  be  as 
fair  to  require  the  carrier  to  take  the  pas- 
senger to  his  destination  and  sne  lilm  to  re- 
cover the  fare  which  he  should  have  paid, 
adding: 

"But  neither  is  required  to  do  this.  Each  pari- 
ty can  stand  upon  its  rights,  if  he  so  chooser. 
'This  has  been  often  held.  Harvey  t.  Railroad, 
153  N.  0.  575,  68  S.  E  627,  and  cases  there 
cited." 

There  are  numerous  cajses  which  hold  that 
under  circumstances  of  this  kind  the  con- 
ductor should  listen  to  reasonable  explana- 
tion and  use  proper  means  to  ascertain 
whetSier  the  passenger's  statements  are  cor- 
rect, for,  notwithstanding  the  conductor  may 
be  obeying  a  rule  of  the  company,  it  will  be 
liabl^  for  the  wrongful  ejection  of  a  passen- 
ger. 5  A.  &  E.  602.'  There  are*  a  few  con- 
trary decisions  in  some  of  the  other  states, 
but  the  weight  of  authority  is  in  accordance 
with  the  rule  laid  down  by  this  court  The 
cases  on  both  sides  are  collected  in  the  notei, 
to  Melody  v.  Railroad,  24  Ann.  Cas.  730. 

No  error. 


(174  N.  a  118) 
ADAMS  et  al.  ▼.  BEASIiEX.     (No.  105.) 

(Supreme  Court  of  North  Carolina.     Sept.  26, 
1917.) 

1.  Pleading  «=»376— Mattebs  to  bs  Proved 
— Effect  of  Aduissions. 

Neither  party  is  required  to  offer  evidence 
of  facts  admitted  in  the  pleadings. 

2.  I^tEADINQ    ®=>34&— JUOQHENT    OH    PtEAD- 

iNos— Aduissions. 
Plaintiffs  alleged  that  defendant  contracted 
to  convey  certain  real  estate,  that  they  paid 
$350  on  the  purchase  price,  and  that  defendant 
conveyed  to  a  third  party,  thereby  making  it  im- 
possible to  comply  with  his  contract.  Defend- 
ant admitted  these  facts  and  set  up  matters  in 
defense  and  a  counterclaim  which  plaintiff  de- 
nied by  his  reply.  Each  party  contended  that 
the  burden  of  proof  was  on  the  other  and  refused 
to  offer  evidence.  Held  that,  as  the  defense  and 
counterclaim  were  denied,  defendant  was  not 
entitled  to  recover  upon  his  counterclaim  or  to 
diminish  the  amount  of  plaintiff's  recovery  with- 
out furnishing  evidence  in  support  of  bis  alle- 
gations, and  judgment  was  properly  rendered 
for  plaintiff  on  the  facts  admitted  by  the  an- 
swer. 

3.  Vendob  and  Pubchaseb  «=>334(6)— Rem- 
edies OF  Pubchaseb  —  Recoveby  of  Pur- 
chase Price. 

Where  defendant  contracted  to  convey  lands 
to  plaintiffs  and  then  voluntarily  made  it  im- 
possible for  him  to  perform  his  contract  by  con- 
veying to  a  third  party,  he  was  liable  to  plain- 
tiffs at  least  for  the  money  received  on  the  pur- 
chase price. 

Appeal  from  Superior  Court,  Harnett  Coun- 
ty;  Stacy,  Judge. 

Action  by  N.  B.  Adams  and  others  against 
Robert  Beasley.  Prom  a  Judgment  for  plain- 
tiffs, defendant  appeals.    AfBrmed. 
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TliU  Is  an  action  to  recoTer  $3S0  and 
for  damages.  The  plaintiffs  allege  In  tbelr 
complaint  that  the  defendant  entered  into  a 
contract  to  convey  to  them  certain  real  estate 
at  a  special  price,  and  allege  farther  the 
payment  of  $350  on  the  purchase  price,  and 
also  that  thereafter  the  defendant  conveyed 
tbe  land  In  question  to  a  third  party,  there- 
by making  It  Imiposslble  for  the  defendant  to 
comply  with  his  contract.  The  defendant 
admits  tbe  ezecntion  of  the  contract  to  con- 
vey the  land,  the  receipt  by  him  of  the  $350 
on  the  purchase  price,  and  the  conveyance 
by  him  thereafter  of  the  land  in  question  to 
a  third  party.  The  defendant  then  sets  up 
in  his  answer  matters  in  defense  and  al- 
leges a  counterclaim.  Tbe  plaintiff  filed  a 
reply  denying  tbe  material  allegations  of  the 
answer.  It  was  also  admitted  that  the  de- 
fendant paid  the  plaintiff  $50.  When  the 
action  came  on  for  trial  the  plaintiffs  con- 
tended that  the  burden  of  proof  was  on  the 
defendant,  and  declined  to  introduce  any 
evidence,  and  the  defendant  contended  that 
tbe  burden  of  proof  was  on  tbe  plaintiffs  and 
introduced  no  evidence.  His  honor  rendered 
Judgment  upon  the  pleadings  in  favor  of  the 
plaintiff  for  $300,  and  the  defendant  except- 
ed and  appealed. 

B.  L.  Godwin,  of  Dnnn,  for  appellant. 
Clifford  &  Townsend,  of  Dunn,  for  appellees. 

ALLEN,  3.  [1]  The  burdoi  was  on  tbe 
plaintiff  to  prove  tlie  allegations  of  his  com- 
plaint not  admitted  by  tbe  answer,  and  on 
the  defendant  to  establish  his  defense  and 
his  counterclaim,  but  tieltber  party  was 
required  to  offer  evidence  of  facts  admitted 
In  the  pleadings. 

[2]  It  follows,  therefore,  as  the  matters 
alleged  by  the  defendant  as  a  defense  and 
connterclaim  were  denied  by  the  reply,  that 
the  defendant  was  not  entitled  to  recover 
apon  his  counterclaim  or  to  diminish  the 
amount  of  tbe  recovery  by  the  plaintiff  wlth- 
OQt  furnishing  evidence  in  support  of  bis 
allegation,  and  as  tbe  plaintiffs  introduced 
no  evidence,  they  could  only  recover  on  the 
facts  admitted,  which  are  that  the  defend- 
ant agreed  In  writing  to  convey  a  certain 
tract  of  land  to  the  plaintiff  at  a  specified 
price;  that  the  defendant  had  received  $350 
as  a  part  of  tbe  purchase  price ;  that  there- 
after the  defendant  conveyed  the  land  to  a 
third  party  and  made  it  Impossible  for  bim 
to  comply  with  his  contract;  and  that  be 
had  paid  to  the  plaintiffs  $50  on  the  amount 
received  from  them,  leaving  a  balance  due 
of  $300,  for  which  bis  honor  rendered  Judg- 
ment in  favor  of  the  plaintiff. 

[3]  It  requires  no  citation  of  authority  to 
snstain  the  position  that,  when  one  receives 
money  upon  a  contract  and  then  volunta- 
rily makes  It  impossible  for  bim  to  perform 
the  contract,  be  must  at  least  return  tbe 
money  he  has  received.     Sprinkle  v.  Well- 


bom,  140  N.  C.  163,  52  S.  B.  066,  3  L.  B.  A. 
(N.  S.)  174,  111  Am.  St.  Rep.  827. 

Tbe  course  taken  by  bis  honor  in  render- 
ing Judgment  upon  the  admissions  made  is 
in  accordance  with  the  ruling  in  Parker  v. 
Bledsoe,  87  N.  C.  221,  which  is  approved  in 
Curran  v.  Kerchner,  117  N.  C.  264,  23  S.  E. 
177. 

In  the  Parker  Case  tbe  action  was  to  re- 
cover on  a  note  for  $1,244.72.  Tbe  answer 
set  up  certain  defenses  which  required  a 
reference,  but  it  admitted  $499.20  to  be  due, 
and  it  was  held  proper  to  render  Judgment 
for  the  latter  amount  and  order  a  reference 
as  to  those  matters  in  controversy. 

Affirmed. 

cm  N.  C.   785) 

BBILEX  ▼.  ATLANTIC  COAST   UNB   R. 
R.    (No.  175.) 

(Sapreme  Court  of  North  Carolina.     Sept.  26, 
1917.) 

BAHJtOADS    9s>446(3)— Operatioit  —  Daxaok 

TO  Cattle  on  Right  of  Way— Pbesump- 

TioNS— Question  fob  Jury. 

The    presumption,    under    Revisal    1905,    I 

2645,  against  a  railroad  company  arising  from 

the  killing  of  cattle  on  the  right  of  way,  is  not 

as  a  matter  of  law  rebntted  by  evidence  tending 

to  show  that  tbe  train'  did  not  run  over  tbe 

cow,  but  the  cow  tried  to  run  over  the  train. 

Appeal  from  Superior  Court,  Pitt  County; 
Harding,  Judge. 

Action  by  W.  A.  Briley  against  the.  At- 
lantic Coast  Line  Railroad.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Skinner  A  Cooper,  of  Qreenvllle,  for  appel- 
lant F.  O.  James  &  Son,  of  Greenville,  for 
appellee. 

CLARK,  C.  J.  This  is  an  acUon  for  kill- 
ing plaintiff's  cow  by  a  train  running  back- 
wards. Tbe  defendant  offered  evidence  tend- 
ing to  show  that  the  train  did  not  run 
over  the  cow,  but  the  cow,  being  separated 
from  its  companions,  tried  to  run  over  tbe 
train  and  "butted  in,"  and  asked  the  court 
to  charge  that  tbe  presumption  of  negligence 
against  a  railroad  company  killing  cattle 
arising  under  Revisnl,  t  2645,  is  rebutted  by 
tbis  evidence. 

Tbe  court  properly  refused  to  so  charge. 
Hardlson  v.  Railroad,  120  N.  C.  492,  26  S. 
E.  630,  Is  Identical  on  the  facts.  The  pre- 
sumption of  negligence  is  raised  by  the  stat- 
ute, and  if  the  evidence  of  tbe  defendant 
had  satisfied  the  Jury  that  the  cow  was 
guilty  of  contributory  negligence  which  was 
tbe  proximate  cause  of  her  death,  it  would 
have  returned  a  verdict  in  favor  of  the  de- 
fendant, but  the  court  could  not  charge  that 
tbe  defendant's  evidence  as  a  matter  of  law 
repelled  the  presumption  of  negligence  rais- 
ed by  tbe  statute;  the  action  having  been 
began  in  six  months.  The  track  was  straight 
for  a  long  distance,  so  tbe  cows  could  have 
been  seen,  but  tbe  train  ran  into  a  drove  of 
tliem  while  running  backwards. 
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A  somewhat  similar  case  Is  Randall  ▼. 
Railroad,  104  N.  O.  410,  10  S.  E.  891,  where 
the  plaintiff  asked  the  court  to  <diarge  that, 
as  the  oxen  killed  by  the  train  were  hitched 
to  a  cart  and  being  driven  at  the  time,  the 
statutory  presumption  of  negWgence  did  not 
arise.  This  court  held  that  the  statute  was 
broad  enough  to  Include  suCh  cases  as  well 
as  when  the  stock  was  running  at  large. 
That  case  has  been  affirmed  several  times 
since.  See  Anno.  Ed.  This  case  Is  stronger 
for  the  plaintiff;  for  there  It  was  admitted 
that  the  oxen  were  pulling  the  cart  when 
killed,  and  here  the  allegation  that  the  cow 
ran  into  the  train  Is  denied. 

It  Is  always  bad  manners  and  generally 
brings  on  unpleasant  results  to  "butt  In." 
But  In  this  case  the  allegation  Is  denied,  and 
the  Judge  could  not  take  the  evidence  as 
true;  Its  credibility  being  a  matter  for  the 
Jury. 

No  error. 


(174  N.  C.  782) 

BIUBPHI  T,  CAROLINA  BI/EOTRIO  CO. 

et  al.    (No.  411.) 

(Supreme  Ciourt  of  North  Carolina.     Sept  2C, 
1917.) 

1.  Affeal  and  Ebbob  «=»564(5)— Delay  m 
Makiho  vr  Cask— MiBTAKX  or  Tbial  Stb- 

irOOBAPHEB. 

The  act  of  the  trial  stenographer  in  sending 
defendants  a  misaddressed  copy  of  her  notes 
was  immaterial  on  the  point  whether  defend- 
'  ants'  delay  in  making  up  their  case  on  appeal 
was  not  due  to  any  failure  of  theirs ;  if  defend- 
ants expected  a  copy  they  shoald  have  wired  or 
written  the  stenographer  when  there  was  dan- 
ger it  would  not  come  in  time. 

2.  Appeal  ano  Ebbob  «=>564(5)  —  Time  fob 
Sebvikq  Statement  on  Appeal  —  Neoli- 
oence  as  to  Tbanscbipt  of  Testimony. 

It  was  negligence  on  the  part  of  defendant 
appellants,  who,  by  consent,  were  granted  60 
days  to  serve  statement  of  the  case  on  appeal, 
not  to  have  had  any  arrangement  with  the 
clerk  of  the  court  to  let  them  have  a  copy  of 
the  transcript  of  testimony  when  filed,  and  not 
to  have  requested  him  to  notify  them  when  the 
transcript  was  filed,  and  to  have  failed  to  in- 
quire of  him  thereafter. 

3.  Appeal  ano  Ebbob  ®=>564(5)— Making  up 
Case  on  Appeal— Laches. 

Defendant  appellants,  granted  60  days  to 
serve  statement  of  their  case  on  appeal,  who, 
from  May  9th,  when  the  stenographer  filed  the 
transcript  of  testimony  in  the  office  of  the  clerk, 
who  would  have  notified  defendants  had  they 
had  an  arrangement  with  him,  to  May  12th, 
when  the  60  days  expired,  made  no  inquiry 
of  the  clerk  by  phone  or  mail,  and  did  not  use 
the  evidence  to  make  up  their  case  on  appeal 
when  they  had  4  days  in  which  to  do  so,  were 
guilty  of  laches. 

4.  Appeal  and  Ebbob  ^s>660(1)— Motion  fob 
Cebtiobabi  —  Heabihq  at  Subsequent 
Tebu. 

Appellee  conld  consent  that  appellants'  mo- 
tion for  certiorari  for  the  case  on  appeal  should 
go  over  to  a  subsequent  term. 

5.  Appeal  and  Ebbob  €=»660(1)— Cebtiobabi 
FOB  Case  on  Appeal— Dooketino  of  Tban- 

BCKIPT  OF  ReCOBO   PbOPEB. 

The  requirement  of  the  Supreme  Court  that 
■«a  an  application  for  certiorari  for  the  case  on 


appeal  the  transcript  of  the  record  proper  most 
be  docketed  conld  not  be  waived  by  appellee. 

Appeal  from  Superior  Court,  Scotland 
County;    Webb,  Judge. 

Actl<»i  by  John  Murphy  against  the  Caro- 
lina Electric  Comiwny  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal 
On  motion  for  certiorari  for  the  case  on  ap- 
peal.   Motion  denied. 

G.  B.  Patterson  and  McLean  ft  McKinnon, 
all  of  Mazton,  for  appellants.  C!oz  &  Dunn, 
of  Laurlnburg,  for  appellee. 

CLARK,  C.  ;r.  This  appeal  was  entered 
by  defendants  at  March  term,  1917,  of  Scot- 
land, and  by  consent  they  were  granted  60 
days  to  serve  statement  of  the  case  on  ap- 
peal. The  court  expired  by  the  Judge  leav- 
ing the  county  on  March  13th,  and  the  60 
days  therefore  expired  on  May  12th.  The 
stenographer  filed  the  transcript  of  testimony 
In  the  clerk's  office  on  May  ^th.  Tlie  derk 
certifies  that  at  no  time  was  he  ever  re- 
quested by  the  defendants  or  their  counsel 
to  notify  them  of  docketing  the  transcript  of 
testimony  In  his  office;  that  on  March  20th 
he  Issued  transcript  of  the  Judgment  to  Robe- 
son, and  on  March  22d  he  Issued  execution 
on  the  Judgment;  that  since  May  9tta  the 
transcript  of  testimony  and  a  carbon  copy 
thereof  have  been  on-  file  In  his  office,  but 
neither  the  defendants  nor  any  one  for  them 
have  called  on  him  for  the  same;  that  his 
office  is  connected  by  the  Bell  Tdei^one 
Cktmpany  with  the  offices  of  defendants*  coun- 
sel, and  with  the  residence  of  the  iMesldenta 
of  both  the  defendant  companies. 

The  defendants  moved  in  this  court  oo 
May  25th  for  certiorari,  which  by  consent 
of  plaintiff  was  continued,  without  prejudice 
to  his  rights,  to  this  term.  The  defendants 
contend  that  the  delay  to  make  up  the  case 
on  appeal  was  not  due  to  any  fhult  of  theirs, 
but  to  the  fact  that  the  stenographer,  who 
lives  In  Greensboro,  mailed  the  copy  of  the 
notes  to  them  at  Maxton,  but  misaddressed 
it  to  McLean  &  McBae  instead  of  to  McLean 
&  McKinnon.  There  was  an  agreement  be- 
tween said  counsel  and  the  stenograidier  that 
transcript  of  notes  need  not  be  made  up  till 
April  term  of  Scotland  court,  and  they  did 
not  write  her  in  regard  to  the  matter  till 
April  17th.  The  defendants'  conusel  asked 
the  clerk  before  that,  on  April  12th,  if  the 
transcript  to  the  evidence  had  been  filed  in 
his  office.  But  they  made  no  further  ap- 
plication to  the  clerk  for  Information  nor 
after  the  testimony  was  filed  there  on  May 
9th,  though  there  was  a  telephone  to  the 
clerk's  office  which  they  could  have  used 
at  any  moment 

[1, 2]  The  letter  of  the  defendants'  counsel 
to  the  stenographer  asking  for  the  transcript 
of  the  evidence  was  not  written  until  April 
17th,  and  the  request  therein  was  not  that 
she  should  send  them  a  copy,  but  that  she 
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should  "flie  It  in  fhe  oflBce  of  the  clerk  of' 
the  Biiperior  court."  Her  sending  tbem  a 
copy  misaddressed  Is  Immaterial.  If  tb^ 
expected  a  c<9y,  they  should  have  wired  or 
written  her  when  there  was  danger  that  it 
would  not  come  in  time.  It  was  negligence 
that  they  did  not  have  any  arrangement 
with  the  derk,  nor  request  him  to  notify 
tbem  when  the  transcript  was  filed  nor  make 
any  inquiry  of  him  thereafter.  If  this  had 
been  done,  they  could  have  had  such  notice 
by  lAone  or  mail  on  May  9th,  and  by  au- 
tomobile or  train  they  could  have  had  prompt 
access  to  such  copy;  for  it  is  only  some 
eight  miles  by  rail  from  their  oflSce  to  the 
county  seat 

[3]  There  was  laches  on  the  part  of  the 
defendants.  From  May  9th  to  May  12th  they 
made  no  inquiry  by  phone  or  mail  of  the 
clerk,  and  did  not  use  the  evidence  to  make 
up  their  case  on  appeal  when  they  had  4 
days  in  which  to  do  so.  For  many  years, 
and  until  recently,  the  statute  allowed  only 
5  days  for  the  appellant  to  make  out  his 
case  on  appeal.  The  statute  (Bevlsal,  t  591) 
now  allows  the  appellant  15  days.  This  by 
consent  of  the  appellee  in  this  case  was  ex- 
tended 60  days,  and  the  appellee,  was  not 
called  on  to  extend  that  liberal  allowance 

[4,  f  ]  The  motion  for  certiorari  cannot  be 
allowed.  We  take  note,  however,  to  "ex- 
clude a  conclusion"  that  In  this  ,case  the 
appellee,  agreeing  that  the  motion  for  cer- 
tiorari should  go  over  to  this  term  (wMch 
was  a  matter  he  could  consent  to),  further 
consented  to  waive  the  requirement  that  on 
an  application  for  certiorari  for  the  case 
on  appeal  the  transcript  of  the  record  proper 
must  be  docketed.  This  is  a  requirement 
of  the  court,  and  could  not  be  waived  by  the 
appellee.  This  has  had  no  effect  here,  as 
the  certiorari  is  denied  on  the  ground  above 
stated.  But  attention  is  called  to  the  fact 
that  the  court  will  not  dispense  by  reason  of 
consent  of  counsel  with  the  requirement  that 
a  transcript  of  the  record  proper,  or  all  of 
it  which  can  be  had,  must  be  filed  as  the 
basis  of  an  application  for  certiorari.  Bur- 
rell  V.  Hughes,  120  N.  a  277,  26  S.  E.  782, 
and  cases  there  quoted,  and  cases  cited  there- 
to in  the  Anno.  Ed. 

Motion  denied. 

(IM  N.  c.  lai) 

MARTIN  et  al.  v.  VINSON  et  al.    (No.  118.) 

(Supreme  Court  of  North  Carolina.    Sept.  26. 
1917.) 

1.  Appeal  asu  Bbbob  «s»1078(4)  —  Exckp- 

TI0N8 — ABANDONICXKT. 

,  Exceptions  to  the  exclusion  of  parts  of  dep- 
Miu'ons  offered  by  appellants,  not  discussed  m 
toe  brief,  are  deemed  abandoned. 

2,  Wiixs  «=>576— Idbnmtt  of  Lard  Deviseu 

— EVIDXNC*. 

In  a  proceeding  under  Revisal  1905,  §  1690, 
to  ttil  lands  devised,  plaintiffs  claiming  that  un- 
der the  will  of  testator's  grandfather  the  land 
Wag  devised  to  testator's  father,  who  died  intes- ' 


tate,  leaving  three  children,  testator  and  his 
two  sisters,  one  of  whom  was  plaintiffs'  mother, 
the  quoted  expression  in  testator's  will,  devising 
the  land  in  controversy  to  children  of  a  woman 
as  "the.  tract  of  land  on  which  their  mother  lived 
at  her  death  and  came  by  my  father,"  did  not 
identify  the  land  as  the  same  land  devised  by 
testator's  grandfather  to  testator's  father. 

Appeal  from  Superior  Court,  ^Hertfordl. 
County;   Allen,  Judge. 

Proceeding,  under  Revlsal  1905,  {  1590,  to 
sell  lands,  devised  under  the  will  of  B.  D. 
Bridger,  by  Mollie  Sue  Martin  and  others 
against  Olive  Belle  Vinson  and  others. 
There  waa  Judgment  for  plaintiffs,  and  the 
heirs  of  Martha  Bebecca  Moore,  made  de- 
fendants and  having  answered,  appeal.  No 
error. 

This  was  a  proceeding,  brought  under  sec- 
tion 1690  of  the  Bevlsal,  to  tell  certain  lands 
in  Hertford  county  devised  under  Item  6  aod 
the  codicil  thereto  of  the  will  of  R.  Tt.  Bridg- 
er. The  appellants  claim  that  uuder  the 
will  of  Josiah  Bridger  the  first  tract  of  land 
devised  In  item  6  of  the  will  of  B.  D.  Bridger 
was  devised  by  said  Josiah  Bridger  to  his 
son.  Carter  Bridger;  that  Orter  Bridger 
died  intestate  and  left  three  children,  R.  D. 
Bridger,  Martha  Rebecca  (Moore),  and  Char- 
lotte Ann  (Matthews);  that  Martha  Rebecca 
Moore  (n£e  Bridger)  was  the  mother  of  ap- 
pellants; that  she  died  May  16,  1893,  In  the 
state  of  Illinois,  having  removed  from  North 
Carolina  when  a  child,  about  13  years  of  age. 
The  depositions  of  Mrs.  Gaddls  and  Mrs. 
Phelps,  both  daughters  of  Mrs.  Moore,  were 
taken  and  offered  in  evidence.  Both  of  these 
witnesses  testify  that  their  mother  was  Mar- 
tha Rebecca  Moore,  that  she  told  them  her 
father  was  Carter  Bridger,  that  she  was 
born  In  Hertford  county,  and  that  B.  D. 
Bridger  was  her  brother,  and  she  had  a  sis- 
ter, Charlotte  Ann,  who  married Mat- 
thews. His  honor  sustained  the  objection  of 
plaintiffs  to  certain  questions  and  answers  in 
the  deposition,  and  charged  the  Jury  to  an- 
swer the  Issue  submitted  "No."  That  issue 
was  as  follows: 

"Have  the  heirs  of  Rebecca  Moore  any  inter- 
est in  the  land  described  in  the  complaint  in 
this  cause?" 

The  defendants  excepted  to  the  rulings  of 
bis  honor  on  the  question  of  evidence,  and 
also  to  his  instruction  to  the  Jury.  Josiah 
Bridger,  who  was  the  father  of  Carter  Bridg- 
er and  the  grandfather  of  R.  D.  Bridger, 
died  about  1831,  leaving  a  will  In  which  he 
devised  a  tract  of  land  as  follows: 

Item  5 :  "I  give  and  bequeath  to  my  son  Carter 
one  feather  bed  and  furniture  and  one  hnndred 
acres  of  land  more  or  less,  known  by  the  nam* 
of  the' old  place,  adjoining  John  Jones  and  CoL 
Wynns." 

Item  10:  "If  my  son  Carter  in  like  mannei- 
should  die  without  heir  lawfully  begotten  of  his 
body,  I  wish  the  land  before  given  to  my  said 
son  Carter  to  descend  to  my  two  sons,  William 
and  James,  share  and  share  alike." 
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Garter  Brldger  died  about  1838,  leaving  R. 
D.  Brldger  as  one  of  his  belra  at  law;  the 
appellants  also  claiming  to  be  heirs  at  law  of 
Carter  Brldger  and  Josiab  Brldger.  E.  D. 
Brldger  died  about  1905,  leaving  a  'will  In 
which  be  devised  tbe  land  In  controversy  to 
the  children  of  Sarah  Jane  Futtrell;  tbe 
land  being  described  In  said  devise  as  "the 
tract  of  land  on  which  tbelr  mother  lived  at 
her  death  and  came  by  my  father." 

The  appellants  offered  no  evidence  identi- 
fying the  land  described  in  the  sixth  item  of 
the  will  of  R.  D.  Brldger  as  the  same  land 
described  in  the  fifth  item  of  the  will  of  Jo- 
slab  Brldger,  other  than  that  contained  in 
the  devises  themselves.  There  was  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  and 
tbe  petitioners,  claiming  to  be  heirs  of  Mar- 
tha Rebecca  Moore,  excepted  and  appealed. 

R.  O.  Brldger;  of  Winton,  and  Manning  & 
Kltchln,  of  Raleigh,  for  appellants.  Win- 
borne  &  Winbome,  of  ^urfreesboro,  for  ap- 
pellees. 

AliLEN,  J.  [1]  The  exceptions  to  the  ex- 
clusion of  certain  parts  of  the  depositions  of- 
fered by  the  appellants  are  not  discussed  in 
the  brief,  and  are  therefore  deemed  aban- 
doned. This  leaves  two  questions  for  deci- 
sion under  the  peremptory  instruction  of  his 
honor:  (1)  Did  the'  appellants  offer  evidence 
tending 'to  prove  that  they  are  the  heirs  at 
law  of  Jodah  Brldger  and  of  Carter  Brldg- 
er? (2)  Is  there  evidence  that  the  land  de- 
scribed in  the  devise  in  tbe  will  of  R.  D. 
Brldger  is  the  same  land  that  was  devised  by 
Josiah  Brldger  to  his  son  Carter? 

If.  there  was  evidence  of  these  two  facts,^ 
then  there  was  error  in  tbe  instruction  of 
his  honor  directing  the  jury  to  answer  the  is- 
sue "N6";  and  if  there  is  a  failure  of  proof- 
as  to  both,  the  appellants  have  shown  no  in- 
terest in  the  land  in  controversy.  Upon  tbe 
first  question  the  depositions  offered  in  evi- 
dence by  the  appellants  furnished  evidence 
of  the  relationship,  and,  if  accepted  by  the 
jury,  would  justify  a  finding  that  the  appel- 
'lants  are  heirs. 

[2]  We  do  not  think,  however,  that  there 
is  any  evidence  identifying  the  land  in  the 
will  of  R.  D.  Brldger  as  the  same  land  de- 
vised by  Josiah  Brldger  to  bis  son  Carter, 
father  of  R.  D.  Brldger.  The  appellants  rely 
upon  the  expression  in  the  will  of  R.  D. 
Brldger,  "and  came  by  my  father."  If  the 
expression  bad  been  "came  by  my  father  by 
inheritance,"  or  "came  by  my  father,  being 
the  land  devised  to  him  by  Josiah  Brldger," 
there  might  have  been  evidence  of  identifi- 
cation; but'  the  fact  that  he  received  the 
land  from  his  father,  in  the  absence  of  other 
proof,  and  taken  in  connection  with  the  fact 
that  R.  D.  Brldger  does  not  undertake  to  de- 
vise his  interest  in  the  land,  but  the  land  it- 
self, furnishes  no  evidence  upon  the  disputed 
question.     In  other  words,  If  the  appellants 


are  heirs,  and  It  is  the  same  land,  and  Car- 
ter Brldger  died  intestate  without  having  ex- 
ecuted a  conveyance  for  the  land,  thai  they 
would  be  entitled  to  one-third  of  tbe  land, 
and  R.  D.  Brldger  would  have  been  tbe  own- 
er of  a  one-third  interest.  On  the  other 
hand,  if  the  land  is  the  same,  and  Carter 
Bridger  executed  a  conveyance  to  B.  D. 
Brldger,  h$  would  have  been  entitled  to  the 
whole;  and  when  R.  D.  Bridger  devises  the 
land,  and  not  bis  interest  therein,  it  Is  equiv- 
alent to  a  declaration  on  his  part  that  he 
owns  the  entire  land,  and  not  an  interest 
therein,  and  when  he  describes  it  "as  the 
laud  that  came  by  my  father,"  it  means,  in 
the  absence  of  explanation,  that  he  was  en- 
titled to  the  whole  of  the  land  from  his  fa- 
ther. 

Again,  tbe  land  devised  in  the  sixth  item 
of  the  will  of  R.  D.  Brldger  may  have  pass- 
ed to  the  testator  from  his  fatber,  Carter 
Brldger,  without  being  the  same  land  devis- 
ed by  Josiah  Bridger  to  Carter.  It  may  have 
been  acquired  by  Carter  by  purchase  or  by 
inheritance  from  some  other  person,  and  not 
under  the  devise  of  Josiah.  We  are  more 
Inclined  to  adopt  this  conclusion,  rather  than 
permit  land  titles  to  rest  upon  mere  specula- 
tion, as  the  records  were  open  to  appellants, 
and  they  could  have  easily  shown  how  R.  D. 
Bridger  acquired  title.  As  said  In  Byrd  v. 
Bapress  Co.,  139  N.  C.  273,  51  S.  B.  851,  and 
approved  in  Finch  t.  Michael,  167  M.  C.  325, 
83  S.  B.  458,  L.  R.  A.  1915B,  1204.  Ann.  Oas. 
1916H,  382: 

"There  must  be  legal  evidence  of  the  fact  in 
issue,  and  not  merely  such  aa  raises  a  suspicion 
or  conjecture  lu  regard  to  it.  The  plaintiff  must 
do  more  than  show  the  possible  liability  of  the 
defendant  for  the  injury." 

We  therefore  conclude  there  was  no  error 
in  tbe  instruction  given  to  the  jury. 
No  error.  ,== 

(174  N.  C.  IS) 

SHRAGO  T.  QXTLVEtY.     (No.  119.) 

(Supreme  Court  of  North  Carolina.     Sept  26, 

1917.) 

1.  PUIADINO     «=3214(1)— Deituereb— Admis- 

noiT. 
Allegations  of  tbe  complaint  must  be  taken 
as  true  on  demurrer. 

2.  BauNDABiES  4=35— Calls— Mabks. 

Calls  in  a  deed  to  "a  point  on  a  line  with 
the  northern  edge  of  the  said  brick  store,"  and 
"then  easterly  a  straight  line  iOd  feet  to  tbe 
beginning  of  John  street,"  were  for  a  point  and 
a  line  marked  on  the  ground,  though  the  wall 
of  such  leaned  outward  over  the  land  conveyed. 

3.  Covenants   <S=»100(1)  —  Bbeach  —  Ek- 
cboachuent  of  buildjno. 

Where  plaintiff  received  land  by  warrant; 
deed,  and  it  was  discovered  that  bis  vendor's 
adjoining  building  leaned  out  over  tbe  land  some 
four  inches  at  the  top,  though  built  on  the  line 
at  the  ground,  plaintiff  could  recover  damages 
on  tbe  warranty  in  his  deed. 

4.  Judgment    «=>252(1)    —    CoNrosicrrT   lO 
Pbateb  roB  Relief — Staivte. 

Plaintiff  is  not  restricted,  under  the  North 
Carolina  system  of  pleading,  as  stated  by  Pell's' 
Revisal,  S  467,  subu.  3,  to  the  relief  demanded 
in  his  complaint,  but  is  entitled  to  any  relief 
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which  the  facts  alleged  and  proven  entitle  him 
to  receive. 

Appeal  Irom  Superior  Court,  Wayue  C!oun- 
ty;    Cox,  Judge. 

Action  by  A,.  M.  Shrago  against  L.  D.  Gul- 
ley.  Demurrer  ore  tenus  to  the  complaint 
was  sustained,  and  plaintiff  ai^ieals.  Re- 
versed.' 

D.  H.  Bland  and  3.  Ia  Barbam,  both  of 
(roldsboro,  for  appellant.  Dickinson  &  Land, 
of  Goldsboro,  for  appellee. 

CLARK,  C.  J.  Tbe  court  sustained  ft  de- 
murrer ore  tenus  to  the  complaint  for  that 
it  did  not  set  out  a  cause  of  action.  The  de- 
fendant conveyed  to  the  plaintiff  a  certain 
lot  in  Goldsboro,  described  in  the  deed  as 
follows: 

"Begjnniiig  at  the  northeastern  comer  of  the 
brick  store  owned  by  L.  D.  Gnlley  on  John 
street,  between  Walnut  and  Mulberry,  In  the 
ci^  of  Goldsboro,  and  running  thence  with  said 
John  street  about  36^  feet  to  the  line  of  the 
lot  owned  by  Neuse  Lodge,  No.  6,  of  the  In- 
dependent Order  of  Odd  Fellows;  thence  west- 
erly with  said  line  209  feet  to  a  stake;  thence 
•oatherly  and  parallel  with  John  street  about 
36%  feet  to  a  point  on  a  line  with  the  northern 
edge  of  the  said  brick  store  owned  by  the  said 
I*  D.  Gulley;  thence  easterly  a  straight  line 
209  ftet  to  the  beginning  on  John  street. " 

This  lot  is  in  the  heart  of  the  business  dis- 
trict of  Goldsboro,  and  is  valuable  for  busi- 
ness purposes.  The  complaint  alleges  that 
the  defendant  knew  the  purpose  for  which 
the  plaintiff  purchased  the  lot,  and  that  it 
was  necessary  for  him  to  use  every  available 
iD<A  In  width.  Plaintiff  further  alleges  tliat 
when  be  started  to  erect  his  three-story 
building  at  a  cost  of  $20,000  (of  wbicb  he 
had  arranged  to  borrow  $10,000)  he  discover- 
ed that  the  northern  wall  of  defendant's 
brick  store  (the  southern  boundary  of  this 
lot)  was  not  a  perpendicular  wall,  but  leaned 
over  on  his  lot  about  four  inches  at  the  top, 
that  had  be  known-  this  fact  be  would  not 
have  purchased  the  lot  of  the  defendant,  and 
that  he  has  been  prevented  thereby  from 
erecting  the  building  for  which  he  had  plans 
prepared. 

In  1  R.  C.  L.  pp.  877-380,  In  speaking  of 
"Encroachments,"  it  Is  said: 

"No  person  has  any  right  to  erect  bnildings  or 
other  structures  on  his  own  land  so  that  any 

Eart  thereof,  however  small,  will  extend  beyond 
is  boundaries  either  above  or  below  the  sur- 
face, and  thns  encroach  on  the  adjoining  prem- 
ises; yet  the  erection  of  a  house  so  as  to  over- 
hang the  adjoining  land  will  not  give  the  own- 
er of  the  land  encroached  on  the  legal  title  to 
the  part  so  overhanging.  It  would  be  a  viola- 
tion of  his  right  for  which  the  law  would  af- 
ford an  adeqaate  remedy,  but  would  not  give  him 
an  ownership  or  right  to  the  possession  there- 
of." 

He  adds,  however,  that  such  encroacbracnt 
is  not  an  ouster  of  possession  which  by  the 
lapse  of  time  would  bar  the  remedy  of  the 
owner  of  the  land  overhung  by  an  adjoining 
wall.  It  depends  upon  circumstances  wheth- 
er the  owner  of  the  property  encroached  up- 
on la  entitled  to  a  removal  of  the  encroach- 
ment or  an  ejectment  or  damages  or  an  In- 


junction. But  in  any  event  he  has  a  cause 
of  action.  There  are  numerous  cases  in  the 
notes.  In  this  action  against  his  grantor, 
the  grantee  asks  for  removal  of  the  encroach- 
ment and  for  damages. 

[1-3]  In  1  Corp.  Juris,  1207,  the  same  sub- 
ject of  "Encroachments"  is  very  fully  treat- 
ed with  copious  citation  of  authorities.  It 
is  there  said,  "The  maintenance  of  an  en- 
croachment is  a  continuing  trespass  or  nui- 
sance;" and  the  different  phases  call  for 
appropriate  remedy;  what  would  be  a  suita- 
ble remedy  on  one  state  of  facts  would  not 
be  so  in  another.  The  subject  Is  also  treated 
3  Devlin,  Deeds,  $  1522.  There  are  cases  in 
which  the  court  held  that  the  overhangitig 
of  one's  premises  by  the  wall  of  an  adjacent 
proprietor  one-fourth  or  one-half  an  inch 
would  not  be  deemed  a  cause  of  action.  But 
in  this  case  the  allegation  is  that  the  wall 
overhangs  four  Inches,  which  would  certainly 
be  a  material  injury  to  the  plaintiff  which 
must  be  taken  as  true  upon  a  demurrer. 

In  Sherman  v.  WUliams,  113  Mass.  481, 
18  Am.  Rep.  622,  it  was  hdd  that  the  pro- 
prietor of  a  building  owns  to  a  line  marked 
by  a  plummet  dropped  from  the  eaves  of  the 
house  when  the  house  is  the  boundary  call- 
ed for.  In  the  present  case  there  are  no 
eaves,  and  the  simple  question  Is:  What  Is 
the  remedy  of  the  plaintiff  where  the  wall 
of  the  defendant's  building  leans  four  inches 
out  of  plumb  over  upon  plain  tiffs  land?  At 
the  surface  of  the  ground  the  defendant's- 
wall  Is  the  line  called  for  by  the  deed,  but 
the  wall  is  not  peri)endicular. 

This  is  undoubtedly  an  "encroachment" 
for  wtiich  the  plaintiff  has  a  cause  of  action. 
Cases  of  this  kind  are  not  very  usual,  in  this 
state  at  least,  and  it  might  be  interesting  to 
discuss  the  remedies  applicable  to  the  differ- 
ent states  of  drcumstances,  whether  the  rem- 
edy Is  by  the  recovery  of  damages,  or  re- 
moval of  the  nuisance  or  by  injunction,  or 
otherwise.  But  such  matters  will  arise  upon 
the  ascertainment  of  the  facts  upon  issues 
before  a  jury. 

Whatever  modification  In  the  law  that  one 
owns  his  land  perpendicularly  usque  ad  coe- 
lum  may  be  forced  by  the  use  of  the  air  by 
flying  machines,  It  will  not  affect  this  case. 
The  calls  in  the  deed  are  evidently  the  lines 
on  the  surface  of  the  ground,  and  the  call  to 
"a  point  on  a  line  with  the  northern  edge  of 
the  said  brick  store  owned  by  the  said  L.  D. 
Gulley"  is  a  point  on  the  surface  of  the 
ground,  and  the  further  call  "then  easterly 
a  straight  line  209  feet  to  the  beginning  on 
John  street"  Is  for  a  line  marked  on  the 
ground.  It  does  not  contemplate  any  dero- 
gation of  the  principle  that  thd  purchaser 
takes  from  such  line  perpendicularly  in  the 
air,  and  in  the  ground.  If  the  facts  are  as 
alleged  in  the  complaint,  the  plaintiff  can 
recover  damages  oa  the  warranty  in  his 
deed,  or  it  may  be  he  can  have  rescission  and 
return  of  the  purchase  money. 

[4]  The  plaintiff  ia  sot  restricted  under 
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onr  system  to  the  relief  demanded  In  his 
(XHnplaint,  but  Is  entitled  to  any  relief  which 
the  f&cts  alleged  and  proven  entitle  him  tu 
receive  Pell's  Revlsal  §  467  (3),  and  cases 
there  dted ;  Bradbarn  v.  Roberts,  148  N.  C. 
214,  61  S.  El  617;    Baber  v.  Hanle,  163  N. 

0.  588,  80  S.  E.  57. 

The  Judgment  sustaining  the  demnrrer  Is 
reversed. 

(174  N.    C.   65) 

EDGECOMBE  COUNTT  et  al.  T.  WALSTON 
et  aL    (No.  63.) 

(Supreme  Court  of  North  Carolina.     Sept.  19, 
1917.) 

1.  Taxation  «=>25— Powbb  to  Tax— Pbopbb- 

TX  IN  Custody  of  Law. 
While  property  in  the  custody  of  the  law 
was  not  subject  to  taxation  at  common  law,  the 
law-makinf  power  has  the  right  to  tax  such 
property,  as  well  as  any  other  property. 

2.  Taxation  4=»87— lasiuiQ   Pbofebtt  fok 
Taxation  —  Pebsons  Requibed  to  List  — 

"RECEIVEB"— "ACCOtTNTINQ       OFFICEB"— "OE 

Othebwisk." 
Property  of  a  corporation  was  sold  und«? 
foreclosure  of  a  mortgage,  and  under  an  inter- 
locutory decree  rendered  in  June,  1914,  the  pro- 
ceeds were  jjaid  to  the  clerk  of  the  superior 
court  to  await  a  determination  as  to  the  rights 
of  the  mortgage  bondholders  and  other  creditors. 
On  May  1,  1915,  the  clerk  listed  the  fund  for 
taxation.  Subsequently  a  further  decree  was 
entered,  directing  payment  of  a  part  of  the  fnnd 
to  the  bondholders.  Held,  that  the  fund  was 
properly  listed  by  the  clerk,  under  the  statute  re- 
.  quiring  every  person  owning  property  to  list  all 
property  in  his  possession  or  under  his  control 
on  May  Ist  as  owner  or  as  receiver,  accounting 
ofBcer,  etc.,  or  otherwise,  since  the  clerk  was 
both  a  "receiver"  and  an  "accounting  officer," 
while  the  words  "or  otherwise"  are  broad  enough 
to  cover  all  funds  in  the  hands  of  the  clerk  or 
any  other  pnhlic  official  or  fiduciary. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account- 
ing Officer;   Receiver.] 

3.  Taxation  «s>692  —  Actions  fob  Taxes  — 

ANSWBB— SUFFICKNCT. 

In  an  action  by  the  county  for  the  amount 
of  the  taxes  assessed  on  such  fund,  an  answer 
alleging  that  the  money  was  due  to  the  bond- 
holders and  was  listed  by  them  as  solvent  cred- 
its, that  a  number  of  them  were  not  liable  for 
taxes  thereon  because  indebted  to  others  in  a 
larger  amount  than  others  were  indebted  to 
them,  and  that  the  clerk  was  holding  the  fund 
under  the  order  of  the  court,  awaiting  its  deci- 
sion as  to  who  was  entitled  thereto,  stated  the 
facts  too  meagerly  and  indefinitely  upon  which 
to  base  any  judgment ;  it  not  being  stated  what 
creditors  listed  the  mortgage  notes,  what  valua- 
tion was  placed  upon  them,  nor  what  amount 
of  taxes  had  actually  been  paid. 

4.  Taxation   iS=>79— Actions  fob  Taxes  — 
Defenses. 

That  the  bondholders  listed  such  fnnd  as 
solvent  credits  was  no  defense  to  an  action  for 
the  amount  of  taxes  assessed  on  the  fund,  since 
on  May  1st  they  had  acquired  no  title  to  any 
specific  part  of  the  fund,  and  had  no  right  to  list 
It  for  taxation,  but  should  have  listed  the  mort- 
gage notes  at  their  actual  cash  value,  if  any,  or 
not  listed  them  at  all,  if  worthless. 

Appeal   from   Superior  Court,   Edgecombe 
County;  Whedbee,  Judge. 
Action  by  Edgecombe  County  and  another  1 


against  A,  T.  Walston,  trustee,  and  others,  fot 
the  amount  of  taxes  assessed  upon  a  certain 
fund.  From  a  Judgment  dismissing  the  ac- 
tion, plaintiffs  appeal.  Reversed,  and  Judg- 
ment directed  for  plaintUts. 

By  consent  the  court  found  the  facts  as  set 
out  In  the  answer  to  be  true,  and  th^t  those 
not  foiuid  in  the  answer,  but  set  forth  in  the 
complaint,  are  also  true.  The  purpose  of  the 
action  Is  to  determine  whether  certain  mon- 
eys listed  for  taxation  by  the  clerk  of  the 
superior  court  May  1,  1915,  are  liable  to 
tajcatlon.  His  honor  rendered  judgment 
against  plaintiffs,  dismissing  the  actioa 
PlalntllTs  appealed. 

AUsbrook  &  PhllUps,  of  Tarboro,  for  appel- 
lants. G.  M.  T.  Fountain  &  Son,  of  Tar- 
borov  tot  appellees. 

BROWN,  J.  From  the  pleadings  we  gather 
that  these  are  the  admitted  facts.  The  prop- 
erty of  the  Tarboro  Cotton  Factory,  a  cor- 
poration, was  sold  by  decree  of  the  superior 
court  by  the  receivers  under  foreclosure  of  a 
second  mortgage  for  $60,(XX>,  subject  to  a  first 
mortgage  for  $100,000.  The  property,  sub- 
ject to  said  first  lien,  was  sold  for  $29,000,  the 
sale  confirmed,  and  the  money  paid  to  the  re- 
ceivers, who  made  the  sale.  By  Interlocutory 
decree  this  money  was  paid  to  the  clerk  of 
superior  court  (after  deducting  certain  al- 
lowances) ,  to  await  the  subsequent  determin- 
ation of  the  court  as  to  the  rights  of  the  vari- 
ous creditors;  the  fund  being  insufficient  to 
pay  them  all  in  full.  Under  the  decree  of 
June  term,  1914,  the  receivers  paid  to  the 
clerk  $18,700.  No  further  decree  having  been 
made  in  the  cause  since  June,  1914,  the  clerk 
of  the  superior  court  duly  listed  said  fund  for 
taxation  on  May  1,  1915.  Subsequently,  at 
June  term,  1915,  a  decree  was  entered  in  the 
cause,  directing  the  clerk  to  pay  «ver  to  the 
codefeudants  Staton,  Cdbb,  and  Zoeller  (who 
own  all  the  second  mortgage  notes)  all  of  said 
fund  except  $2,275,  retained  to  await  the  dis- 
position of  certain  contested  claims  supposed 
to  have  priority  over  the  second  mortgage. 

[1]  It  is  contended  that  the  moner  on  de- 
posit with  the  clerk  was  not  taxable  on  May 
1,  1915.  It  Is  true  that  at  common  law  prop- 
erty in  custodia  legis  was  not  subject  to  taxa- 
tion (Oyc.  797);  but  the  8n4>ject  oC  taxation 
Is  one  now  regulated  exclusively  by  Statute, 
subject  to  constitutional  provisions,  and  the 
law-making  power  has  the  right  to  tax  prop; 
erty  in  the  custody  of  the  courts  and  judidai 
officers,  as  well  as  any  other  property. 

[2]  The  statutes  of  this  state  require  that 
taxes  shall  be  listed  as  of  May  1st  each  year, 
and  every  person  owning  property  is  required 
to  list  all  the  real  and  personal  property, 
money,  credits,  etc.,  in  his  possession  or  un- 
der his  control  on  the  1st  day  of  May,  either 
as  owner  or  holder  thereof,  or  as  parent, 
guardian,  trustee,  executor,  execatrix,  admin- 
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istrator,  administratrix,  recdrer,  accounting 
officer,  partner,  agent,  factcw,  or  otherwise. 
Tlie  cleric  was  both  receiver  and  accounting 
officer  as  to  this  fond,  and  it  was  plainly  his 
dat:r  to  list  It  for  taxation  as  It  was  in  his 
hands,  and  no  decree  for  distribution  had 
been  entered  on  May  1st  By  use  of  the  words 
"or  otherwise"  the  statute  is  made  broad 
enough  to  cover  all  funds  in  the  bands  ot  the 
clerk  of  the  superior  court  or  any  other  pub- 
lic ofllcial  or  fiduciary. 

[S,  4]  For  a  further  defense  it  is  averted  in 
the  answer: 

"That  the  money  was  due  to  the  parties  named 
In  the  exhibit  hereto  attached,  marked  'A,'  by 
bonds  secured  under  the  trust  deed  recorded  in 
Book  146,  at  page  68,  and  was  by  those  who  are 
liable  therefor  duly  listed  as  solvent  credits. 
T^t  a  large  number  of  the  creditors  secured  in 
■aid  mortgage  were  not  liable  for  taxes  on  said 
funds,  for  tiiat  they  were  themselvee  indebted 
to  others  in  a  larger  amonnt  than  others  were 
indebted  to  them.  That  the  said  clerk  was  hold- 
ing the  fund  under  the  order  of  court,  awaiting 
the  decisioB  of  this  court  as  to  who  was  entitled 
to  said  fund." 

It  Is  manifest  that  the  facts  stated  are  too 
meager  and  indefinite  to  base  any  Judgment 
upon.  It  Is  not  stated  what  creditors  listed 
their  second  mortgage  notes,  or  what  valua- 
tion was  placed  upon  them.  It  does  not  ap- 
pear that  the  entire  second  mortgage  notes 
were  listed  at  valuations  at  all  equaling  the 
stun  in  the  hands  of  the  clerk,  nor  what 
amount  of  taxes  have  actually  been  paid  on 
said  notes.  But  if  the  facts  were  fully  and 
Bofflclently  stated,  they  would  constitute  no 
defense  to  plaintiffs'  claim.  On  May  1,  1915, 
no  decree  had  been  made  disposing  of  the 
fnnd  or  any  part  of  it  The  rights  of  th^ 
claimants  to  it  had  not  been  adjudicated, 
and  no  one  of  them  had  acquired  a  title  to 
any  specific  part  of  it.  At  that  time  there 
were  other  claimants,  seeking  to  subject  part 
of  tliis  fund  to  their  demands,  whose  (dalma 
■were  supposed  to  have  priority.  These 
claims  had  not  been  passed  upon  by  the  court, 
and  what  dividend  would  be  paid  on  the 
second  mortgage  notes  was  uncertain  and  un- 
ascertained. 

Until  the  June  decree  defendants  acquired 
no  title  to  or  control  over  the  fund,  and  had 
no  right  to  list  any  part  of  it  for  taxation  on 
May  1st.  That  was  plainly  the  duty  of  the 
clerk.  Before  the  foreclosure  of  the  mortgage 
the  factory  property  was  taxable  separate 
and  distinct  from  the  notes.  The  corpora- 
tion paid  the  taxes  on  the  property,  and  the 
owners  of  the  notes  were  chargeable  with  the 
taxes  upon  them.  The  same  rule  prevailed 
as  to  the  proceeds  of  sale  up  to  the  final  de- 
cree In  June,  l&l.'S.  The  second  mortgage 
notes,  after  the  foreclosure,  may  have  been 
worth  but  little.  If  anything.  The  owners 
were  not  required  to  list  them  at  more  than 
their  actual  cash  value,  deducting  their  In- 
debtedness. If  they  were  worthless.  In  con- 
sequence of  such  foreclosure  and  the  Insol- 


vency of  the  corporation,  they  were  not  re- 
quired to  list  them  at  alL  If  they  listed  them 
at  a  substantial  value,  when  they  were 
worthless,  it  was  their  own  folly. 

The  clerk  had  no  knowledge  of  what  de- 
fendants claim  to  have  done,  and,  even  if  be 
had,  he  could  not  be  governed  by  their  ac- 
tions. It  was  his  duty  to  obey  the  statute, 
which  he  did.  Upon  the  facts  agreed,  let 
Judgment  be  entered  for  plaintiffs. 

Reversed. 


074  N.    C.  75) 

TOWN  OP  TARBORO  et  al.  v.  WALSTON 
et  al.    (No.  64.) 

(Supreme  Court  of  North  Carolina.     Sept  19, 
1917.) 

Appeal  from  Superior  Court,  S!dgecombe  Coun- 
ty;  Whedbee,  Judge. 

Action  by  the  Town  of  Tarboro  and  others 
against  A.  T.  Walaton,  trustee,  and  others. 
From  a  judgment  for  defendants,  plaintlfb  ap- 
peal   Reversed. 

Allsbrook  &  Phillips  and  Don  Qilliam,  all  of 
Tarboio,  for  appellants.  G.  M.  T.  Fountain  & 
Son,  of  Tarboro,  for  appellees. 

BROWN,  J.  The  same  facts  are  found  in  this 
ease  as  in  Edgecombe  Co.  v.  Walaton,  Trustee, 
et  al.,  93  S.  B.  460,  this  term,  ^d  the  same 
questions  or  law  are  presented.  Upon  the  au- 
thority of  that  case.  Judgment  wiU  be  entered 
for  plaintiff. 

Reversed.  „„„„^^ 

cm  N.    C.  139) 

DIXON  V.  DISTRICT  GRAND  LODGE  NO. 

7,  GRAND  UNITED  ORDER  OF  ODD 

FELLOWS,  et  al.     (No.  183.) 

(Supreme  Court  of  North  Carolina.     Sept.  26, 
1917.) 

1.  CoBPoBATioNS  «=>406(4)  — AcTHOBirr  of 

AOENT  lOB   rBATBBNAI.  LOOOB  III   CHAkOK 

OF  Fabic. 
The  general  agent  of  a  Grand  Lodge  of 
Odd  Fellows,  who,  as  one  of  the  lodge's  board 
of  trustees,  bad  charge  of  its  farm,  could  bind 
the  lodge  by  his  agreement  with  an  adjoining 
landowner  to  have  no  division  fence  between 
the  two  farms,  but  that  the  lodge  and  the  other 
should  keep  up  the  outside  fence  on  their  re- 
spective sides. 

2.  Damaobs  «=»112— FailubB'  to  Kkbp   w 
Pbnob— Valub  of  Cbops. 

Where  adjoining  landowners  agreed  to  have 
no  division  fence  between  them,  and  that  each 
should  keep  np  the  outside  fence  on  their  re- 
spective sides,  and  one  failed  to  keep  up  the 
fence,  so  that  the  other's  crops  were  damaged 
by  trespassing  cattle  and  hogs,  his  measure  of 
damages  was  the  reasonable  value  of  the  crops 
destroyed,  and  not  the  cost  of  repairing  the 
fence,  plus  such  damages  to  the  crops  as  ac- 
crued before  be  had  knowledge  of  the  defective 
condition  of  the  fence;  the  rule  of  avoidable 
consequences  having  no  application. 

3.  Damages    ®=>62(3)  —  Avoioablb   Conbb- 

qUENCES. 

If  a  landowner's  fence  'around  his  crop  is 
thrown  down  by  cattle,  against  the  owner  of  the 
cattle  he  is  entitled  only  to  the  damage  to  the 
crops  sustained  on  the  particular  occasion,  plus 
the  cost  of  repairing  his  fence  to  prevent  fur- 
ther damage. 

Appeal  from  Superior  Onrt  Craven  Coun- 
ty ;  Stacy,  Judge. 
Action  by  W.  R.  Dixon  against  the  Dis- 
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trict  Grand  LodgQ  No.  7,  Grand  United  Or- 
der of  Odd  Fellows,  and  otbers.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
No  error. 

Owen  H.  Gulon,  of  Newbem,  for  appel- 
lants. D.  Li,  Ward,  of  Newbem,  for  appel- 
lee. 

CLARK,  O.  J.  The  plaintiff  and  defendants 
owned  adjoining  tracts  of  land.  Tbe  jury 
find  the  facts  in  accordance  with  plaintiff's 
evidence  as  follows:  By  agreement  between 
tbem,  which  had  been  In  force  for  several 
years,  tbere  was  to  be  no  dlvislcn  fence,  but 
the  defendants  were  to  keep  up  the  outside 
teuce  on  their  side,  and  the  plaintiff  was  to 
do  the  same  on  his  side  so  that  the  two 
I'racts  of  land  were  under  a  ring  fence.  In- 
deed, before  the  plaintiff  and  the  defendants 
went  into  possession  the  whole  farm  was  In- 
closed by  one  fence,  and  the  plaintiff  and 
vlefendants  to  save  expense  agreed  that  no 
.llvidlng  fence  should  be  built. 

The  plaintiff  kept  up  bis  part  of  the  fence, 
bat  the  defendants  neglected  to  keep  up  the 
outside  fence  on  their  side,  and  let  it  go  down 
for  a  long  distance,  whereby  they  permitted 
cattle  and  hogs  to  get  into  plaintiff's  field 
and  destroy  his  crop. 

[1]  Exceptions  1,  2,  3,  and  4,  as  to  the 
evidence  of  the  contract,  cannot  be  sustain- 
ed. The  farm  was  managed  by  a  board  of 
trustees  who  were  nonresident,  except  one 
(Lawrence),  who  had  charge  of  the  farm. 
He  was  general  agent  and  acting  in  the  ap- 
parent scope  of  his  business.  Besides,  the 
agreement  had  existed  since  1012,  and  the 
board  of  managers  were  presumably  fixed 
with  knowledge  of  the  arrangement  by  rea- 
son of  the  fact  that  there  was  no  division 
fence.  The  letter  written  by  Lawrence  giv- 
ing Instructions  as  to  the  fence  was  on  the 
paper  of  the  Grand  Lodge,  of  which  Law- 
rence was  a  high  official.  He  admits  his 
signature  to  be  genuine,  and  is  corroborated 
by  the  testimony  of  the  plaintiff  that  Law- 
rence had  authority  to  act,  and  In  tact  did 
act,  as  general  agent  in  charge  of  the  proi>- 
erty.  It  could  hardly  be  expected  that  an 
agreement  of  this  kind  should  be  made  by 
a  resolution  of  the  Grand  Lodge.  It  was  a 
matter  of  adjustment  between  its  agent  in 
charge  of  Uie  farm  and  the  plaintiff  as  a 
neighbor. 

[21  The  motion  to  nonsuit  was  properly  de- 
nied. The  court  properly  charged  that  the 
damages,  if  the  jury  found  that  damages  were 
sustained  by  the  negligence  of  the  defendants, 
were  the  reasonabfe  value  of  the  crops  destroy- 
ed. Hawk  V.  Lumber  Co.,  149  N.  G.  10, 62  S.  B. 
702.  The  defendants  Insist  that  the  measure 
of  damages  should  have  been  the  cost  of  re- 
pairing the  fence  and  such  damages  to  the 
crop  as  accrued  before  the  plaintiff  had  knowl- 
edge of  the  condition  of  the  fence.  But  the 
fence  that  was  out  of  repair  was  on  the  de- 


fendants' outside  line,  and  the  plaintiff  could 
not  cross  the  defenuants'  land  to  make  such 
repairs,  without  being  a  trespasser.  The 
plaintiff's  fence  was  in  good  condition,  ac- 
cording to  the  contract. 

[3]  The  rule  which  requires  a  party  Injured 
by  the  wrongful  act  of  another  ta  do  what 
he  reasonably  can  to  decrease  the  damages 
cannot  be  extended  to  a  case  like  this.  Tbe 
plaintiff  was  not  required  to  go  upon  defend- 
ants' land  and  put  up  defendants'  fence  for 
a  mile  or  more  to  keep  out  the  cattle.  This 
would  have  been  protecting  the  defendants' 
land  at  (he  plaintiff's  expense.  If  tbe  plain- 
tiff's fence  around  his  own  crop  had  been 
thrown  down  by  cattle,  then  the  ptopo- 
sitlon  that  he  was  entitled  against  their 
owner  only  to  the  damage  sustained  on  that 
occasion,  and  the  cost  of  repairing  his 
fence,  would  be  reasonable.  He  should  not 
let  bis  fence  stay  down  merely  to  enhance 
his  damages.  But  here  it  Is  not  tbe  plaintiff's 
fence  that  was  down,  nor  on  the  plaintifTs 
land,  but  the  defendants'  fence  on  their  own 
land.  The  two  cases  are  not  analogous.  Tbe 
other  exceptions  require  no  discussion. 

No  error. 


074    N.    C.   100> 

BAKER  et  aL  v.  EDGE  et  al.    (No.  61.) 

(Supreme  Court  of  North  (Carolina.    Sept.  20^ 
1917.) 

1.  Wills  *=9440  —  "Constbpction"— Iwtesi 
OF  Testatob. 

In  the  last  analysis,  "construction"  is  as 
effort  to  find  the  mind  of  the  testator  as  ex- 
pressed in  the  will,  and  the  standard  is  the  mind 
of  the  court. 

[Ed.  Note.— For  other  definitioDS,  see  Words 
and  Phrases,  First  and  Second  Series,  CJonstnic- 
tion.] 

2.  Wills  «=»174— Pabtial  Revocation. 

It  is  well  settled  that  there  may  be  a  partiri 
revocation  of  a  will. 

8.  Wills  «=»184(1)— Codicil  Not  IitFLme 
Revocation. 

A  codicil  does  not  import  a  revocation,  but 
an  addition,  explanation,  or  alteration  of  a  prior 
will  in  reference  to  gome  particular,  and  as- 
sumes that  in  all  other  particulars  the  will  is 
to  be  in  full  force  and  effect. 

4.  Wills  «=»476  —  CoNSTBUino  Wnx  as» 
Codicil  Together. 
The  will  and  codicil  must  be  construed  to- 
gether as  a  whole. 

6.  Wills  ®=>184(1)— Implied  REVoCAnoir  by 
Codicil. 
The  courts  are  adverse  to  the  revocation  of 
a  will  by  implication  in  a  codicil. 

6.  Wills  «=>184(4)— Revocation  by  Codi- 
cil. 
A  codicil,  revoking  a  devise  to  a  grandson 
of  an  undivided  half  interest  of  land  given  to 
two  grandsons,  with  limitation  over  in  case  tbey 
should  die  without  issue,  and  giving  him  other 
property  in  its  place,  held  not  to  revoke  the  will 
limitation  over  on  the  death  of  both  grandsons 
without  issue  as  to  half  interest  given  to  other 
grandson,  althoueh  tbe  half  interest  eiven  to 
the  first  grandson  which  the  codicil  revoked  now 
passed  under  the  residuary  clause  free  of  the  lim- 
itations in  the  original  devise,  since  the  testa- 
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tor  evidently  iBtended  to  treat  the  gmndaona 
impartially. 

7.  Wiixs  «=s>184(4)— Revocation  by  CoDicn,. 
A  revocation  of  a  particular  estate  by  cod- 
icil doea  not  revoke  the  remainder  or  limitation 
in  the  will,  unless  the  codicil  sbows  audi  tea- 
tamentary  intent,  and  generally  the  limitation 
will  be  accelerated  by  the  revocatioa  of  the 
particular  estate  rather  than  defeated. 

Appeal  from  Superior  Court,  Edgecombe 
Ooonty;    Whedbee,  Judge. 

Action  by  WUllam  S.  Baker  and  otbers 
against  SalUe  J.  Edge  and  others.  Motion 
for  Judgment  as  of  nonsuit  granted,  and 
plainttfrs  appeal.    Reversed. 

This  ia  an  action  to  recover  a  tract  of  land 
know  aa  tbe  Ruffin  tract  on  the  following 
facts: 

Moses  Baker,  late  of  Edgecombe  county, 
N.  C,  died  in  said  county  and  state,  leaving 
a  last  will  and  testament  which  is  duly  re- 
corded In  tbe  office  of  tbe  clerk  of  the  su- 
perior court  of  Edgecombe,  in  Will  Book  Q, 
page  146  et  seq.,  the  pertinent  paragraphs  of 
whidi  read  as  follows: 

Item  12:  "I  give  and  bequeath  unto  my  grand- 
sons, John  Baker  and  Jesse  Baker,  negro  man 
Ben,  and  my  'RnfiSn  tract'  of  land  adjoining 
the  lands  of  Samuel  P.  Jenkins  and  containing 
about  200  acres;  also  2  shares  each  Wilming- 
ton and  R.  R.  R.  stock.  If  either  of  them  shall 
die  without  issue,  I  give  the  share  of  tbe  one 
80  dying  in  idl  property  given  or  devised  to 
them  in  this  instrument  to  the  survivor ;  ^  and  It 
both  should  die  leaving  no  issue,  then  I  give,  de- 
vise, and  bequeath  the  lands,  slaves,  and  other 
property  to  their  next  of  kin  in  equal  degree, 
vbo  shall  b«  of  the  issue  of  my  body,  except 
Naomi  Armstrong,  wife  of  Baker  Armstrong,  and 
her  sister,  Martha  Ann  Baker,  it  being  intend- 
ed that  they  or  their  issue  shall,  under  no  cir- 
cumstance, inherit  any  portion  of  my  estate 
either  directly  or  indirectly." 

Item  13:  "I  authorize,  direct,  and  empower  my 
executor  to  sell  all  the  balance  or  residue  of  my 
property  of  every  description,  real,  personal,  and 
mixed,  and  in  making  sale  of  same  I  give  to  my 
executor  full  discretion  to  sell  publicly  or 
privately,  for  cash  or'  on  time,  as  he  may  deem 
advisable." 

Item  14 :  "As  to  the  moneys  which  shall  come 
to  the  hands  of  my  executor  from  sales  of  prop- 
erty, debts  due  me,  and  all  other  sources,  I 
provide  as  follows,  to  wit:  They  shall  be  ap- 
plied, first,  to  the  payment  of  my  just  debts, 
funeral  exrienses,  and  such  as  shall  be  neces- 
sary for  the  settlement  of  my  estate;  secondly, 
to  the  sati^action  of  the  legacy  of  two  hundred 
dollars  to  my  wife,  and  as  to  the  residue  of  the 
said  moneys,  I  give  and  bequeath  them  as  fol- 
lows, viz. :  One-fourth  part  to  my  son  Wil- 
liam S.  Baker,  one-fourth  part  to  my  grand- 
sons, John  Baker  and  Jesse  Baker,  with  the 
same  provisos  and  exceptions  as  are  mode  in 
item  12;  one-fourth  part  to  the  said  William 
S.  Baker  as  trustee,  for  the  sole  and  separate 
use  of  the  said  Polly  Pitt  during  her  natural 
life,  and  after  her  death  for  the  benefit  of  her 
children  and  grandchildren,  with  the  exception 
of  Leah  Armstrong  and  Thomas  Pitt,  as  pro- 
vided in  Item  6,  the  said  Baker  to  have  power 
to  invest  the  same  in  nroperty  or  bank  stock, 
or  to  loan  it  out  at  his  discretion;  and  the  other 
fourth  to  George  W.  Walker  and  Vesta  Walker, 
on  the  same  terms  and  conditions,  with  the' 
same  provisos,  and  to  such  other  persons  as  are 
<'ontained  and  set  forth  in  item  v.  j 


I  hereby  nominate,  constitute,  and  appoint 
my  son  Wm.  S.  Baker,  executor  of  this  my  last 
will  and  testament." 

Codicil:  "I  hereby  revoke  and  annul  the  de- 
vise or  bequest  of  an  undivided  one-half  of  the 
'Ruffin  tract  of  land,'  unto  my  grandson,  John 
Baker,  contained  in  item  12  of  said  will,  and 
in  lieu  thereof  I  give  and  devise  unto  tbe  said 
John  Baker  tbe  tract  of  land  which  I  have 
purchased  since  the  making  of  the  said  will  from 
Dawson  and  Bytha  Brown,  adjoining  the  lands 
of  Mrs.  Whitehead  and  Mrs.  Cohoon  and  the 
heirs  of  W.  G.  Baker,  and  containing  137  acres, 
more  or  less.  If  the  said  John  shall  die  without 
issue,  it  is  my  will  and  desire  in  that  event  the 
said  land  shall  go  to  his  brother.  Jesse  Baker." 

The  will  is  dated  August  28,  1854;  the 
codicil,  November  4,  1855;  and  same  was 
probated  August  Term,  1857. 

John  and  Jesse  died  without  Issue,  Jesse 
dying  In  1864,  John  In  1913.  Jesse  died  tes- 
tate, and  in  his  will  attempted  to  devise  the 
lands  In  controversy  to  his  brother  John  Ba- 
ker. In  1865  John  executed  a  deed  conveying 
the  lands  in  controversy  to  the  defendant's 
ancestors,  and  the  defendants  have  been  in 
possession  ever  since.  The  plaintiffs  are 
John  and  Jesse's  next  of  kin  within  the 
terms  of  item  12.  The  title  to  said  Ruffin 
tract  is  out  of  the  state.  His  Honor,  being 
of  opinion  that  the  plaintUts  were  not  en- 
titled to  recover,  allowed,  at  the  oonclusioa 
of  all  the  evidence,  the  defendants'  motloa 
for  Judgment  as  of  nonsuit,  and  plaintiffs 
appealed. 

Henry  Staton  and  O.  M.  T.  Fountain  * 
Son,  all  of  Tarboro,  fOr  appellants.  F,  S. 
Sprulll,  of  Rocky  Mount,  and  Allsbrook  S» 
Philips,  of  Tarboro,  for  appellees. 


ALLEN,  J.  [1]  The  question  presented  Is 
the  effect  of  the  codicil  on  the  will.  Does 
it  strike  the  name  of  John  Baker  from  tbe 
twelfth  item  of  the  will,  and  does  it  destroy 
the  ulterior  limitation  to  the  next  of  kin,  in 
the  event  of  the  death  of  both  John  and  Jesse 
Baker  leaving  no  issue?  The  researches  of 
counsel  and  of  the  court  furnish  no  prece- 
dent to  guide  us,  and  we  are  left  to  ascertain 
the  Intent  of  the  testator  under  general  rules 
of  construction,  established  by  the  wisdcHn 
and  experience  of  our  predecessors  but  not 
always  leaving  the  mind  free  from  doubt, 
since  in  the  last  analysis  construction  is  an 
effort  to  And  the  mind  of  the  testator  as  ex-- 
pressed  In  the  will,  and  the  standard  is  the 
mind  of  the  court,  and  generally  they  are  un- 
like, differently  trained,  and  reach  conclu- 
sions by  a  course  of  reasoning  having  no 
similarity.  The  codicil  betore  us  does  not 
purport  to  revoke  tlie  will.  It  only  revokes 
and  annuls  the  devise  or  bequest  of  an  undi- 
vided one-half  of  the  Ruffin  tract  to  his 
grandson  John  Baker,  leaving  John  in  the 
twelfth  item  of  the  wUl  as  one-half  owner  of 
the  negro  Ben  and  as  sole  owner  of  two 
shares  of  Wilmington  &  B.  R.  R.  stock. 

[2,  3]  It  is  well  settled  that  there  may  be 
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a  partial  revocation  of  a  will  (Barfleld  v. 
CSarr,  168  N.  C.  575,  86  S.  E.  498),  arid  that  a 
codidl  "Imports,  not  a  revocation,  but  an  ad- 
dition, or  explanation,  or  alteration  of  a  prl< 
or  will  In  reference  to  some  particular,  and 
assumes  that  In  all  other  particulars  the  will 
is  to  be  in  full  force  and  effect"  Boyd  v. 
Lathan,  44  N.  O.  367. 

[4]  The  codicil  and  the  will  are  "the  final 
disposlticois  reading  by  the  light  of  both  in- 
struments together  as  a  corrected  whole"  (In 
re  Venable's  WUl,  127  N.  C..347,  37  S.  E. 
466,  quoting  from  Shonler),  and  the  will 
and  codicil  must  be  considered  together  as  a 
whole.  Allbrlght  v.  Allbrlght,  172  N.  0.  353, 
90  S.  E.  303. 

[S]  The  courts  are  also  averse  to  the  rev- 
ocation of  a  will  by  implication,  and  as  said 
Ib  Hallyburton  v.  Carson,  86  N.  C.  294: 

"  'If  the  codicil  is  expressed  to  aUow  the  will 
in  one  particular,  the  presumption  is,'  says  a  re- 
cent author,  'that  it  confirms  and  republishes 
the  rest  of  the  will.'  O'Hara  on  Wills,  p.  0. 
'It  is  an  established  rule  not  to  disturb  the  dis- 
positions of  the  will  further  than  is  absolutely 
necessary  to  give  effect  to  the  codicil.'  1  Jar. 
Wills,  343,  note.  Thus  a  change  of  devisees  to 
whom  land  is  given  subject  to  a  rent  charge  will 
not  revolce  the  rent  charge,  bat  the  substituted 
devisee  will  take  the  land  cum  onere.  Becket  v. 
Hardin,  4  M.  and  S.  1.  The  object  in  all  cases 
is  to  arrive  at  the  intent  of  the  testator  and  give 
effect  to  both  instraments  when  Qxej  can  operate 
in  harmony." 

[•]  Applying  these  prinidples,  and  keep- 
ing in  mind  that  the  oodlcil  does  not  revoke 
Item  12,  nor  all  the  bequests  and  deviaea  to 
John  in  that  item ;  that  it  only  purports  to 
revoke  the  devise  to  John  of  an  undivided 
half  of  the  Ruffln  tract,  and  that  John's 
name  must  still  remain  in  the  item  in  order 
that  he  may  retain  his  interest  in  the  negro 
arid  the  railroad  stock,  the  limitation  over, 
on  the  death  of  John  and  Jesse  leaving  no 
Issue,  must  stand,  and  as  this  event  has  taken 
place  the  next  of  kin  have  an  Interest  In  the 
land  in  controversy. 

It  does  not  follow,  however,  that  this  in- 
terest extends  to  the  whole  of  the  Ruffln 
tract  The  testator  gives  to  Jesse  Baker  in 
item  12  only  an  undivided  half  of  the  Ruffln 
tract,  and  he  has  manifested  no  purpose  in 
the  codicil  to  increase  this  interest,  when  It 
would  have  been  easy  to  do  so.  If  this  had 
been  his  intent  John  and  Jesse  were  grand- 
sons of  the  testator,  equally  the  objects  of  his 
bounty,  and  the  purpose  Is  clear  to  treat  them 
alike.  He  gave  an  undivided  half  of  the  Ruf- 
fln tract  to  each,  and  in  the  codicil  he  gave 
John  the  Brown  tract  in  lieu  of  an  undivided 
half  of  the  RnfDn  tract  Is  It  reasonable, 
under  these  ctmditlons,  to  conclude  that  the 
testator,  controlled  by  the  purpose  to  treat 
both  grandsons  Impartially  and  to  give  each 
an  equal  share  in  hla  estate,  could  have  in- 
tended to  give  Jesse  the  whole  of  the  Ruf- 
fln tract  which  was,  in  his  opinion,  worth 
twice  as  much  as  the  Brown  tract,  given  to 
John?    We  think  not    This  undivided  inter- 


est does  not  go  to  the  next  of  Un.  It  Is  prop- 
erty, not  specifically  disposed  of  under  the 
will,  and  passes  under  the  residuary  clause 
(Falson  V.  Middleton,  171  N.  a  173,  88  S.  E. 
141,  and  cases  cited),  freed  of  the  limita- 
tions In  item  12,  and  as  to  those  claiming 
under  the  residuary  clause,  the  adverse  pos- 
session of  the  defendants  and  those  under 
whom  they  claim,  under  color,  since  1865,  is 
a  OMnpIete  bar  as  to  this  one-half  interest 

17]  The  principle  that  the  revocation  of 
the  particular  estate  by  a  codicil  revokes  the 
remainder  or  limitation  does  not  apply  im- 
less  the  codicil  discloses  a  testamentary  intent 
to  revoke  the  limitation,  and  generally  the 
limitation  will  be  accelerated  by  the  revoca- 
tion at  the  particular  estate  rather  than  de- 
feated. In  re  Whltehome  (2  Cli.  121)  5  Ann. 
Cas.  789,  and  note.  We  are  therefore  of 
opinion  the  next  of  kin  take  an  undivided 
one-half  Interest  In  the  Ruffln  tract  under 
the  limitation  in  Item  12  of  the  -will,  and  as 
their  rights  did  not  accrue  until  the  death 
of  John  in  1913,  the  defendants  have  not  ac- 
quired title  as  to  that  part  by  adverse  pos- 
session arid  that  the  defendants  are  the  own- 
ers of  the  other  one-half  of  said  Ruffln  tract 

The  defendants  will  pay  the  costs  of  the 
appeal. 

Reversed. 


(174  N.   C.   u») 
HITOHELI/  T.  ELIZABETH  RIVER  LITU- 
BER  CO.  et  al.     (No.  108.) 

(Supreme  Court  of  North  Carolina.     S^t  26, 
1917.) 

1.  Pabtnership  «=332,  16S(l)-'EDa8TENCK  at 
Relation— LiARiUTT  fob  Wbongfui,  Acts. 

A  lumber  company  owned  timber  and  a  right 
of  way  across  plaintiff's  land  for  its  removal. 
B.  laid  and  was  operating  a  lumber  road  on 
such  right  of  way  to  his  miU  plant.  A  tripartite 
contract  between  the  lumber  company,  B.,  anJ 
D.  provided  that  D.  was  to  cut  the  tunber,  and 
haul  and  saw  it,  and  that  the  lumber  company 
was  to  pay  a  specified  price  per  thousand  feet, 
out  of  which  $1.50  per  thousand  was  to  be  de- 
ducted for  the  use  df  the  sawmill,  engine,  and 
railroad  track.  The  contract  further  provided 
that  D.  was  to  be  an  independent  contractor, 
and  that  neither  of  the  other  parties  was  to 
be  responsible  for  his  acts.  Held,  that  the  Con- 
tract created  a  partnership,  and  where  D.  in 
the  operation  of  the  railroad  permitted  the  right 
of  way  to  become  foul  with  combustible  mativ 
rial  and  operated  the  road  with  no  spark  arres- 
ter on  the  engine  and  allowed  live  coals  to  fall 
out,  the  lumber  company  and  B.  was  each  lia- 
ble for  the  damage  to  plaintiff's  timber  from  the 
resulting  fire. 

2.  Railboaos  18=9259(1)  —  OpxaATioif— I^a- 

BILITT  FOB  InjDBIES. 

The  lessor  of  a  railroad  is  liable  for  the  neg- 
ligence of  the  lessee  in  the  operation  of  the 
road. 

Appeal  from  •  Superior  Court,  Hertford 
County ;    Ferguses  and  Allen,  Judges. 

Action  by  J.  H.  BXltchell  against  the  Eliza- 
beth River  LiDmber  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 
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D.  C.  Barnes,  of  Mnrfreesboro,  and  Mldy- 
ette  A  Burgwyn,  of  Woodland,  for  appellant 
Lnmber  Company.  D.  C.  Barnes,  of  Mur- 
freesboro,  and  Mtdyette  &  Burgwyn,  of  Wood- 
land, for  appellant  Bradsbaw.  Wlnbome  & 
Wlnbome,  of  Murfreesboro,  and  W.  W.  Rog- 
ers, of  Ahoskie,  for  appellee. 

OLARK,  0.  J.  This  is  an  action  for  tbe 
negllgott  burning  of  plaintiff's  woods.  The 
defendant  company  owned  tbe  lease  of  tbe 
plaintiffs  timber  on  the  WlUongbby  tract  un- 
der a  timber  contract  and  a  right  of  way 
across  it  to  remove  tbe  timber  therefrom  as 
well  as  timber  from  other  tracts.  On  said 
right  of  way  tbe  defendant  Bradshaw  had 
laid  down  the  Iron  and  furaished  an  engine 
and  was  operating  a  lumber  road  to  his  mill 
plant  On  February  4,  1914,  there  was  a 
tripartite  contract  entered  into  between  the 
Inmber  company  and  one  T.  W.  Davis  and 
the  defendant  Bradshaw,  the  pnrport  of 
\rhlch  was  that  the  lumber  company  put  In 
Its  timber  contract  and  right  of  way;  the 
defendant  Bradshaw  put  in  the  engine,  rail- 
road track,  and  sawmill,  which  he  was  oper- 
ating, and  Davis  was  to  cut  tbe  timber,  haul 
It,  and  saw  it  up  Into  lumber,  and  load  it  on 
the  cars  at  Ahoskie  for  shipment  to  Norfolk, 
tor  which  service  the  lumber  company  was 
to  pay  him  $8.50  per  1,000  feet,  out  of  which 
Stun  it  was  to  deduct,  however,  $1.50  per 
1,000  feet  to  pay  the  party  of  the  second 
part  for  the  use  of  the  sawmill,  engine,  and 
railroad  track,  called  "mill  equipment."  It 
was  stipulated  in  the  contract  that  said  T. 
W.  Davis  was  to  be  an  independent  contrac- 
tor, and  that  neither  the  lumber  company 
nor  Bradshaw  was  to  be  "responsible  to  any 
person  for  any  damage,  injury,  or  loss  occa- 
sioned to,  or  sustained  by,  such  persons  on 
account  of,  or  in  connection  with,  the  work 
to  be  done  by  the  party  of  the  second  part," 
tbe  said  Davis. 

[1]  We  are  of  opinion  that  the  contract  on 
its  face  shows  a  partnership  by  which  each 
of  the  three  parties  put  into  business  what 
la  above  recited.  It  seems  that  Davis  was 
Irresponsible  and  he  Is  not  sued  In  this  ac- 
tion. The  object  seems  to  have  been  by  this 
means  to  prevent  all  liability  on  the  part  of 
the  owner  of  the  timber  and  the  owner  of 
Uie  sawmill,  railroad  engine  and  track  for 
Diligence  or  otherwise,  and  to  let  that  faU 
.upon  Davis  by  tbe  device  of  calling  him  an 
"Independent  contractor." 

The  court  charged  the  Jury  that: 

"If  the  operator  of  said  railroad  negligently 
permitted  the  right  of  way  to  become  foul  with 
combustible  matter,  and  the  leaves,  straw,  etc., 
on  tbe  right  of  way  caught  fire  from  coals  fall- 
ing from  the  ash  pan  of  said  engine  or  caught 
from  sparks  of  the  engise  and  the  fire  burned 
over  and  damaged  plaiDtifTg  land,  tbe  defendant 
lumber  company  would  be  liable  for  said  dam- 
age, notwithstanding  Davis  was  an  independent 
contractor  operating  the  rood." 


To  this  the  defendant  lumber  company  ex- 
cepted.   The  court  also  charged  the  Jury: 

"If  you  find  from  the  evidence  that  the  defend- 
ant Bradshaw  furnished  or  rented  to  T.  W. 
Davis  his  railroad  on  plaintiffs  land,  and  ma- 
terial to  build  or  extend  said  railroad  to  other 
lands  in  order  to  remove  the  timber  over  the 
plaintiff's  land  to  the  A.  C.  L.  R.  R.  under  the 
contract  between  the  Elizabeth  River  Lumber 
Company,  Bradshaw  and  Davis  and  Davis  neg- 
ligently kept  a  foul  right  of  way  track  with 
combustible  matter  thereon,  with  no  spark  ar- 
rester on  the  engine  and  Uve  coals  were  allowed 
to  fall  out  of  the  defendant's  fire  box  or  ash 
pan,  on  the  railroad  track  and  put  oot  fire, 
whidi  burned  over  the  plaintifTs  land  to  his  in- 
jury, then  Bradshaw  would  be  equally  liable  to 
plaintiff  with  the  defendant  Inmber  company 
for  damage,  If  any,  done  him  by  the  firei" 

To  this  the  defendant  Bradshaw  excepted. 

[2]  In  neither  of  these  instructions  do  we 
fltad  any  error.  "The  lessor  of  a  railroad  is 
liable  for  the  negligence  of  the  lessee  in  the 
operation  of  the  road."  Harden  v.  Railroad, 
129  N.  O.  354,  40  S.  E.  184,  55  L.  R.  A.  784, 
85  Am.  St  Rep.  747;  Logan  v.  Railroad,  11« 
N.  C.  044,  21  S.  E.  959,  and  many  other  cas- 
es. In  the  present  Instonoe  the  lumber  com- 
pany owned  the  timber  and  the  right  of  way. 
It  did  not  convey  away  either,  and  the  de- 
fendant Bradshaw  laid  down  the  track  and 
furnished  the  engine  and  cars  and  was  oper- 
ating the  road  on  the  lumber  company's 
right  of  way,  and  the  sawmill.  They  were 
practically,  therefore,  a  partnership  operat- 
ing said  railroad  to  get  out  the  lumber  com- 
pany's timber  to  market.  The  operation  of 
the  railroad  and  mill  plant  by  Davis  who 
seems  to  have  been  irresponsible  cannot  have 
the  effect  to  relieve  the  other  two  defendants 
from  liability  from  negligence  either  as  to 
^nploySs  or  the  owner  of  the  land  whose 
woods  were  set  fire  to  by  the  negligence  in 
the  operation  of  tbe  engine.  If  this  could  be 
done  it  would  be  a  very  simple  device  to  put 
some  nominal  or  irresponsible  party  in  the 
control  of  the  railroad  and  mill  plant  and 
thereby  exempt  the  owners  of  the  some  from 
all  liability.  1^  other  exceptions  require 
no  discussion. 

No  error, 

HOKE,  J.,  concurring  in  result 


a74  N.   C  92) 
NORRIS  V.  WESTERN  UNION  TETjB- 
GRAPH  CO.     (No.  25.) 

(Supreme  Court  of  North  Carolina.     Sept.  2B, 
1917.) 

1.    COUHEBCE    «=»8(7)— INTEBSTATX    ComiBBOS 

— Failtjbb  to  Delivxb  Messaob— Liabiutt. 
The  addressee  of  an  interstate  message  can- 
not recover  damages  for  mental  anguish  as  re 
suiting  from  the  defendant's  negligence  in  fail- 
ing to  deliver  the  message,  since  Congress  has 
taken  over  the  regulation  of  interstate  com- 
merce, and,  tbe  federal  courts  having  held  that 
such  damages  are  not  recoverable,  the  courts  of 
Carolina  must  follow  such  holding. 
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2.  CoMiflSBCK  «=>28— Intebstate  Commebcbi— 
Failure  to  Deliveb  Message— Liability. 
The  transaction  of  sending  and  delivering 
an  interstate  message  is  indivisible,  so  that  the 
mere  fact  that  the  negligence  for  which  recovery 
is  sought  occurred  in  the  delivery  within  one 
state  did  not  entitle  the  addressee  to  damages 
under  the  state  law  as  opposed  to  his  rights  un- 
der the  federal  law. 

Appeal  fjom  Superior  Court,  Chowan 
County;  Daniels,  Judge. 

Action  by  R.  L.  Norrls  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  dam- 
ages of  defendant  for  negligently  failing  to 
deliver  a  telegraphic  message,  which  was  fil- 
ed with  the  defendant  at  SebriU,  Va.,  on 
August  27,  1816,  to  be  transmitted  by  It  to 
the  plaintiff  at  Edenton,  N.  C,  announcing 
the  death  of  his  mother  and  the  day  of  her 
funeral.  Defendant  negligently  failed  to  de- 
liver the  message,  and,  by  reason  thereof, 
the  plaintiff  was  prevented  from  attending 
his  mother's  funeraL  The  jury  returned  the 
following  verdict: 

"(1)  Did  the  defendant  after  the  receipt  of 
the  message  at  Edenton,  N.  C,  negligently  fail 
to  deliver  the  same  with  reasonable  promptness 
as  alleged  in  the  complaint?    No  answer. 

"(2)  If  so,  did  the  acts  and  omission  constitut- 
ing negligence  occur  in  the 'state  of  North  Car- 
olina?   No  answer. 

"(3)  If  the  message  had  been  delivered  in  a 
reasonable  time,  could  and  would  the  plaintifC 
have  gone  to  and  attended  the  funeral  of  his 
mother,  as  alleged?    No  answer. 

"(4)  What  damage,  if  any,  has  the  plaintiff 
sustained  on  account  of  mental  anguish  caused 
by  the  negligence  of  the  defendant?  Answer: 
Nothing." 

The  court  had  Instructed  the  Jury  that 
they  need  not  answer  the  other  three  issues, 
as  to  negligence,  and  so  forth.  Judgment 
was  entered  upon  the  verdict  in  favor  of  the 
defendant,  that  the  plaintiff  take  nothing  by 
his  action,  and  that  be  be  taxed  with  the 
costs.  The  prayer  of  the  complaint  was  con- 
fined to  damages  for  the  mental  anguish  re- 
sulting from  defendant's  negligence.  Plain- 
tiff appealed. 

Ehringhaus  &  Small,  of  Elizabeth  City, 
and  H.  R.  Leary,  of  Edenton,  for  appellant 
Pruden  &  Pruden,  of  Edenton,  and  S.  Brown 
Shepherd,  of  Raleigh,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  case  Is  governed  by  our  deci- 
sion at  the  last  term  In  Meadows  v.  W.  U. 
Telegraph  Co.,  91  S.  E.  1009.  There  we  held 
that  by  the  act  of  June  18,  1910  (36  Stat 
539,  c.  300),  Congress  has  taken  possession  of 
the  entire  field  of  commerce  with  respect  to 
telegraphs  and  telephones  of  an  interstate 
character,  and  of  messages  transmitted  from 
one  state  to  another  through  the  medium  of 
the  electric  telegraph.  The  plaintiff  was 
consequently  denied  a  recovery,  because  the 


case  was  governed  by  the  federal  law.  Tbe 
plaintiff's  message  was  an  unrepealed  one, 
and  while  this  court  has  held,  in  numerous 
cases,  that  the  stipulation  written  on  the 
message,  as  to  repeated  and  unrepealed  mes- 
sages, and  other  like  stipulations,  were  void, 
the  highest  federal  court,  in  Primrose  v.  W. 
U.  Telegraph  Co.,  154  U.  S.  1,  14  Sup.  Ct. 
1098,  38  li.  Ed.  883,  had  decided  that  the 
telegraph  company  has  the  right  to  .Classify 
its  messages,  and  the  stipulation  in  regard  to 
repeated  messages  was  reasonable  and  valid. 
We  simply  followed  that  case,  and  held,  as 
plaintiff's  message  was  unrepealed,  and 
therefore  as  there  had  been  no  compliance 
with  this  material  part  of  the  contract  witb 
the  company,  he  could  not  recover  under  the 
Primrose  Case.  The  error  In  that  message 
was  a  change  in  the  language  of  tbe  original 
message,  which  materially  altered  Its  terms. 
In  the  present  case  the  plaintiff  demands 
that  he  recover  damages  for  mental  anguish 
alone.  The  Supreme  Court  of  the  United 
States,  In  Southern  Express  Co.  v.  Byers.  240 
U.  S.  612,  36  Sup.  Ct  410,  60  Ll  Ed.  826,  L. 
R.  A.  1917A,  197,  decided  that  mental  suffer- 
ing alone  did  not  warrant  a  recovery  of  dam- 
ages, when  there  was  no  injury  to  person, 
property,  health,  or  reputation.  We  quote 
from  the  opinion  of  the  court,  delivered  by 
Justice  McHeynolds: 

"The  action  is  based  upon  a  claim  tar  mental 
suffering  only.  Nothing  else  was  set  np,  and 
the  proof  discloses  no  other  injury  for  which 
compensation  had  not  been  made.  In  such  cir- 
cumstances as  those  presented  here,  the  long- 
recognized  common-law  rule  permitted  no  re- 
covery; the  decisions  to  this  effect  'rest  upon 
the  elementary  principle  that  mere  mental  pajn 
and  anxiety  are  too  vague  for  legal  redress  where 
no  injury  is  done  to  person,  property,  health,  or 
reputation.'  Cooley  on  Torts  (3d  Ed.)  p.  94. 
The  lower  federal  courts,  almost  without  ex- 
ception, have  adhered  to  this  doctrine,  and  in 
so  doing  we  think  they  were  clearly  right  upon 
principle,  and  also  in  accord  with  the  great 
weight  of  authority." 

WhUe  In  Intrastate  cases  our  dedsions  to 
the  contrary  will  stand  unaffected  by  the  By- 
ers Case,  unless  they  are  reversed  by  this 
court,  we  are  bound  to  follow  tbe  highest 
federal  court,  because  it  Is  our  duty  to  do  so, 
by  the  terms  of  our  Constitution  (article  1, 
SS  3  and  4),  the  federal  law,  when  applicable, 
being  the  supreme  law  of  the  land.  We 
therefore.  In  construing  a  federal  law,  fol- 
low the  decisions  of  the  highest  court  in  that 
Jurisdiction,  and  do  this,  although  we  may 
radically  differ  with  that  court  in  its  reason- 
ing and  conclusion.  It  follows  our  decisions 
in  the  construction  of  our  Constitution  and 
statutes,  and  has  said  that  it  will  do  so, 
"however  absurd  and  illogical"  those  deci- 
sions are,  in  their  opinion,  and  we  apply  the 
same  rule  conversely,  not  meaning  to  use  any 
harsh  or  discourteous  language  In  doing  so; 
for  we  entertain  great  respect  for  the  hlgh- 
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est  tribunal  in  our  land,  and  will  restrain 
ourselves  within  bounds  of  strict  propriety 
and  courtesy  la  referring  to  it  or  any  other 
court 

[1]  Following  the  federal  rule,  we  must 
bold  that,  as  this  is  an  Interstate  message, 
the  plaintiff  is  not  entitled  to  recover  dam- 
ages for  mental  anguish  resulting  from  the 
defendant's  negligence  io  not  delivering  the 
message  in  question. 

[Z]  It  was  argued  that,  as  the  negligence 
occurred  in  this  state,  the  case  is  governed 
by  Penn  v.  Telegraph  C3o.,  159  N.  C.  309,  75 
&  E.  16,  41  L.  B.  A.  (N.  S.)  223,  but  this  is 
a  fallacy,  and  grows  ont  of  a  misconception 
as  to  the  effect  of  the  amendment  of  June 
18,  1910,  by  which  the  Ciongress  assumed  con- 
trol over  telegraphs  and  telephones  engaged 
In  interstate  business.  As  said  in  Gardner 
▼.  W.  U.  Telegraph  Co.,  231  Fed.  405,  145  C. 
a  A.  399: 

"Congress  has  taken  possession  of  the  field  of 
interstate  commerce  by  telegraph,  and  it  results 
that  the  power  of  the  states  to  leg:islate  with 
reference  thereto  has  been  suspended." 

We  dted  several  cases  in  Meadows  v.  Tel- 
e£;raph  Co.,  supra,  which  decided  as  to  the 
effect  of  the  amendment  by  Congress  of  the 
Commerce  Act,  when  it  placed  telegraph  and 
telephone  companies,  engaged  in  interstate 
business,  under  its  control  and  regulation, 
and  showed  that  the  courts  generally  had 
held,  as  wUl  appear  in  those  cases,  and  many 
otbers  dted  in  defendant's  brief,  that  the 
control  of  the  states  was  suspended;  their 
statutes  and  decisions  were  displaced  or 
superseded  thereby,  and  the  rights  and  lia- 
blUties,  under  the  law,  of  such  companies 
most,  tberefore,  be  determined  by  the  fed- 
eral rule.  Durre  v.  Telegraph  Co.,  161  N.  W. 
VSS;  W.  U.  Tel.  Co.  v.  Brown,  234  U.  S.  542, 
34  Sup.  Ct  955,  58  L.  Ed.  1457. 

The  contract,  in  this  case,  was  to  "trans- 
mit and  deliver,"  and  the  interstate  transac- 
tion, therefore,  included  both  transmission 
and  delivery.  The  interstate  dealing  between 
tbe  parties  was  not  closed  until  the  message 
had  been  delivered  to  the  sendee,  and  there- 
fore it  makes  no  difference  that  the  negli- 
gence occurred  in  this  state,  as  it  is  the 
same  principle  that  controlled  in  respect  to 
tbe  dellyery  of  goods  by  a  carrier.  It  was 
beld  In  the  "original  package"  cases  that 
tbe  carriage  was  not  complete  until  the 
consignee  had  received  the  goods  from  the 
carrier.  It  would  be  incongruous  to  regulate 
the  transmission,  and  let  go  the  delivery, 
having  two  sets  of  laws  to  govern  one  in- 
divisible transaction. 

As  plaintiff  claims  damages  for  mental 
anguish  alone,  we  concur  with  the  learned 
Judge  (Hon.  F.  A.  Daniels)  that  he  is  not 
entitled  to  recover. 

No  error. 


cat  N.  C.   97) 
BATBMAN   v.    WESTERN   UNION   TELE- 
GRAPH CO.    (No.  36.) 

(Supreme  Court  of  North  Carolina.    Sept  26, 
1917.) 

coumkbce   «s>28  — intebstate  cokuebcb  — 
What    Constitutes  —  "Irtkbstaib    U^- 

BAGB." 

In  the  absence  of  a  showing  of  bad  faith 
on  the  part  of  the  telegraph  company  in  sending 
a  message  originating  within  the  state  to  a  point 
without  the  state  for  tranamission  to  another 
point  within  the  state,  such  message  is  an  in- 
terstate message  governed  solely  by  the  federal 
law  and  federal  decisions  as  to  the  damages  re- 
coverable for  negligent  transmission  thereof. 

Appeal  from  Superior  Court,  Washington 
County;  Daniels,  Judge. 

Action  by  Maggie  D.  Bateman  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Gaylord  &  Oaylord  and  J.  C.  Cogglns,  all 
of  Plymouth,  for  appellant  Albert  T.  Bene- 
dict, of  New  York  City,  and  Small,  MacLean, 
Bragaw  &  Rodman,  of  Washington,  for  ap- 
pellee. 

WALKER,  J,  This  action  was  brought  to 
recover  damages  for  mental  anguish,  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  in  f&illng  to  properly  transmit 
and  deliver  to -the  plaintiff  a  telegraphic  mes- 
sage, filed  with  tbe  defendant  at  Durant's 
Neck,  N.  C,  by  her  brother,  George  Simpson, 
and  addressed  to  her  at  Plymouth,  N.  C,  in 
the  following  words:  "Father  died  last  night 
Will  bury  Sunday  three  p.  m."  As  delivered 
to  her,  the  message  read:  "Walter  died  lant 
night.  WUl  bury  Sunday  three  p.  m."  The 
defendant  transmitted  the  message  by  way 
of  Norfolk,  Va.,  instead  of  directly  to  Plym- 
outh, N.  C,  and  tbe  defendant  contends,  for 
that  reason,  that  the  sending  of  the  message 
was  a  transaction  in  interstate  commerce, 
and  therefore  the  case  should  be  governed  by 
the  federal  law,  which  denies  a  recovery  for 
mental  anguish.  Eixpress  Co.  t.  Byers,  240 
U.  S.  612,  36  Sup.  Ct  410,  60  Ia  Ed.  825,  U 
R.  A.  1917A,  197.  The  plaintiff,  on  the  con- 
trary, argues  that  It  is  not  interstate  but  in- 
trastate, commerce;  the  initial  and  terminal 
points  of  the  transmission  being  in  this  state. 
If  the  defendant's  contention  is  the  right  one, 
and  the  case  must  be  considered  and  decided 
according  to  the  federal  rule,  then  plaintiff 
is  not  entitled  to  recover,  as  it  would  present 
the  same  question  we  decided  at  the  last 
term  against  the  plaintilTB  right  of  recovery 
in  Meadows  v.  Telegraph  Co.,  91  S.  £.  1009, 
and  Norris  v.  Telegraph  Co.,  93  S.  B.  465,  at 
this  term.  It  would  be  superfluous  to  restate 
the  reasons  upon  which  tbe  decisions  in  those 
cases  were  based,  and  we  content  ourselves 
with  merely  referring  to  them,  as  this  case 
is,  as  to  the  question  now  being  considered, 
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substantially  Identical  with  them  in  respect 
to  Its  nature,  and  is  precisely  like  the  Mead- 
ows Case,  as  the  alleged  negligence  there 
was  an  error  in  the  message  as  delivered. 

[1]  The  only  questions  left  for  consldera- 
therefore,  ia  whether  the  transaction  in  this 
cae  was  Interstate  commerce.  We  are  of 
opinion  that  it  was,  and  especially  so  if  in 
sending  the  message  via  Norfolk,  Va.,  the 
defendant  did  so  in  good  faith,  and  not  for 
the  purpose  merely  of  evading  the  law.  On 
the  face  of  the  transaction,  and  without  any 
suggestion  and  finding  of  a  fraudulent  pur- 
pose to  circumvent  the  law  and  acquire  the 
protection  of  the  federal  principle,  and  to  rid 
itself  of  the  contrary  rule  of  the  state  court, 
it  is  an  interstate,  and  not  an  intrastate, 
transaction. 

The  auhorities  to  this  effect  are  very  nu- 
merous and  consistent.  Shelby  Ice  &  Fuel 
Co.  v.  Railway  Co.,  147  N.  G.  66,  60  S.  B.  721. 
In  that  case  we  followed  Hanley  t.  Railroad 
Co.,  187  n.  S.  617,  23  Sup".  Ct  214,  47  Ll  Ed. 
333,  whldi  finally  determined  the  question 
in  favor  of  the  view  that  although  the  two 
points  are  in  the  same  state,  yet,  If  In  the 
transportation  by  a  carrier  any  part  of  the 
route  is  in  another  state,  it  is  interstate  com- 
merce. The  court  said  by  Justice  Holmes, 
quoting  and  adopting  the  rule  stated  by  Jus- 
tice Fields,  on  the  circuit,  in  P.  G.  Steam- 
ship Co.  V.  Railroad  Commissioners  (C.  C.) 
18  Fed.  10,  and  also  citing  Lord  v.  Good- 
all,  102  U.  S.  541,  26  Ia  Ed.  224: 

"To  bring  the  transportation  within  the  con- 
trol of  the  state,  as  part  of  its  domestic  com- 
merce, the  subject  transported  must  be  within 
the  entire  voyage  under  the  exclusive  jurisdic- 
tion of  the  state." 

With  reference  to  these  words.  Justice 
Holmes  said: 

"We  are  of  opinion  that  the  language  which 
we  have  quoted  from  Mr.  Justice  Sieldi  ia  cor- 
rect." 

Other  cases  cited  by  that  conrt  are  State 
ex  rel.  Railroad  Warehouse  Oo.  v.  Chicago, 
etc..  Railroad  Co.,  40  Minn.  267,  41  N.  W. 
1047,  3  L.  R.  A.  238,  12  Am.  St  Rep.  730; 
Stemberger  t.  Cape  Fear,  etc..  Railway  Co., 
29  S.  C.  610,  7  S.  E.  836,  2  L.  R.  A.  105 ;  and 
M.  P.  Protective  Ass'n  v.  Delaware,  etc.,  Rail- 
road Co.,  7  Inter.  Com.  R.  92,  160,  161.  The 
court  criticized  certain  cases  in  conflict  with 
the  views  expressed  in  the  Hanley  Case,  and 
Tlrtually  overrule  them,  as  to  this  question, 
for  It  states  that  they  were  based  upon  a 
misconception  of  the  real  question  and  the 
true  decision  thereon  In  I*  V.  Railroad  Co.  v. 
Pennsylvania,  145  U.  8.  192,  12  Sup.  Ct  806, 
36  L.  Ed.  672,  and  adds: 

"We  are  of  opinion  that  they  carry  their  con- 
clusions too  far." 

Among  those  cases  is  State  ex  rel.  Rail- 
road Com'rs  ▼.  W.  U.  Telegraph  Co.,  113  N. 


C.  213,  18  S.  E.  3S9,  22  L.  B.  A.  570.  At  any 
rate,  the  result  In  the  Hanley  Case  was  to 
hold  that.  If  any  part  of  the  route  was  hi 
another  state  than  that  where  the  shipment 
or  the  message  started,  it  was  interstate  com- 
merce, and  the  liability  of  the  carrier  or  tele> 
graph  company  must  be  determined  accord- 
ing tO'  the  federal  law.  nils  doctrine  is  sup- 
ported by  a  large  number  of  cases  which  ate 
cited  in  defendant's  brief.  Thlt  rule  applies 
to  telegraph  companies  engaged  In  Interstate 
business;  they  being  instruments  of  com- 
merce protected  by  the  federal  law.  W.  U. 
Telegraph  Oa  v.  James,  162  U.  S.  650,  16 
Sup.  Ct.  934,  40  U  Ed.  1105;  Same  v.  Pen- 
dleton, 122  U.  S.  847,  7  Sup.  Ct  1126,  30  I* 
Ed.  1187;  Same  v.  Brown,  234  U.  S.  542,  34 
Sup.  Ct  955,  68  L.  Ed.  1457.  In  Western 
Union  Telegraph  Co.  v.  Boiling,  91  S.  K.  154, 
the  court  said,  npon  this  qnestlmi: 

"Inasmuch,  however,  as  imder  the  express  pro- 
visions of  the  act  to  regulate  commerce  tele- 
graph and  telephone  companies  are  common  caP' 
riers,  these  decided  cases  are  conclusive  of  the 
question  here  involved.  Since  the  case  of  Han- 
ley V.  Kansas  City,  etc..  Railroad  Co.,  187  U. 
S.  617  [23  Sup.  Ct  214]  47  L.  Ed.  3S3,  there 
baa  been  no  disjBent  from  the  proposition  that, 
although  the  point  of  shipment  and  the  point 
of  delivery  are  within  the  same  state,  if  dur- 
ing the  course  of  transportation  the  propertr 
passes  without  the  boundaries  of  the  state,  each 
a  shipment  is  interstate  commerce.  •  *  * 
Upon  principle  we  cannot  conceive  how  any  dif- 
ferent doctrine  can  be  applied  to  telegraphic 
messages  •  •  •  which,  in  the  course  of  their 
transmission,  pass  without  the  itate  into  any 
other  state  or  the  District  of  OolimibiK"— citing 
many  cases. 

His  honor  Judge  Daniels,  who  presided  at 
the  trial,  submitted  the  question  of  the  de- 
fendant's good  faith  In  selecting  the  route 
via  Norfolk,  Va.,  to  the  Jury,  as  follows: 

"If  the  jury  believe  the  evidence,  and  find 
therefrom  that  the  message  was  transmitted  in 
the  usual,  customary,  and  necessary  route  from 
Hertford,  N.  C,  to  Norfolk,  Va.,  and  relayed 
and  transmitted  from  Norfolk,  Va.,  to  Plymouth, 
N.  C,  then  the  message  would  be  an  interstate 
message,  and,  as  such,  interstate  commerce,  and 
the  liability  of  the  defendant  is  such  only  as 
ia  fixed  and  determined  by  the  federal  law  ap- 
plicable thereto,  •  *  •  and  mmtal  anguish 
alone  in  such  a  case  as  this  is  not  recognized  by 
the  federal  law  as  an  element  of  damage  for 
which  a  recovery  can  be  had,  •  •  •  there- 
fore, upon  such  findings  yon  will  answer  the 
third  issue:   'Nothing.'  " 

This  charge,  read  in  connection  with  the 
verdict,  or  the  answer  to  the  third  Issue,  ex- 
cludes the  idea  of  bad  faith  on  the  part  of 
the  defendant  and  goes  further,  for  it  es- 
tablishes the  fact  that.  Instead  of  there  be- 
ing any  attempt  to  evade  the  law,  the  route 
selected  by  the  defendant  was  "the  usual, 
customary,  and  necessary  one." 

Our  conclusion,  therefore,  is  that  there 
was  no  error  In  the  trial  of  the  case. 

No  error. 
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SMITH  v.  SEABOARD  AIR  LINE  RT.  CO. 
(No.  99.) 

(Suprone  Conrt  of  North  Carolina.     Sept.  26, 
1917.) 

L  Cabbiebs  «=»163  —  Loss  of  Goods  —  Fah^ 
USE  TO  Pile  C1.AIX— Bttbden  of  Pboof. 
In  a  suit  to  recover  for  the  loss  of  goods 
before  plaintiff  can  prevail  he  must  show  that  in 
compliance  with  the  contract  he  61ed  a  written 
claim  with  defendant's  agent  at  the  point  of  de- 
liver; or  origin  within  four  months  after  a  rea- 
sonable time  for  delivery  had  expired. 

2.  Tbial  <S=»252(1)— Insthuctiohb  Not  Sup- 

FOBTED    by    En^IDENCE. 

It  is  erroneous  and  ground  for  exception  for 
the  trial  judge  to  give  an  instruction  without 
evidence  to  support  it. 

Appeal  trom  Superior  Court,  Chatham 
Ooonty ;  Cox,  Judge. 

Action  by  D.  M.  Smith  against  the  Sea- 
board Air  Line  Railway  Company.  From  the 
Judgment  rendered,  defendant  appeals.  Ex- 
ceptions sustained,  and  new  trial  awarded. 

Appeal  trom  Justice's  court,  tried  upon 
these  Issues: 

(1)  Was  the  shipment  of  freight  described  in 
the  pleadings  delivered  to  the  plaintiff?  An- 
swer:  No. 

(2)  Was  claim  for  loss  of  shipment  filed  with 
the  defendant  at  a  point  of  destination  or  at 
point  of  origin  within  four  montlis  after  a  rea- 
sonable time  for  delivery  has  elapsed?  Answer: 
Tea. 

(3)  In  what  sum  is  defendant  indebted  to 
plaintiS?     Answer:  $16.51. 

Murray  Allen,  of  Raleigh,  for  appellant 


BROWN,  J.  [11  Plaintiff  sues  to  recover 
for  loss  of  goods  shipped  In  interstate  com- 
merce. The  defendant  denied  loss  of  goods, 
and  pleaded  specifically  that  plaintiff  had 
faUed  to  comply  with  the  contract  of  ship- 
ment by  filing  a  written  claim  for  loss  within 
four  months. 

The  court  charged  the  Jury: 

"If  you  find  that  such  claim  was  not  filed  in 
writing  at  the  point  of  origin  or  at  the  point  of 
ddivery  within  four  months  after  a  reasonable 
time  for  delivery  had  elapsed,  yon  will  answer 
that  issue  'No.'  " 

Defendant  duly  excepted.  It  Is  contended 
that  the  burden  of  proof  Is  on  the  plaintiff  on 
the  second  Issue,  and-  that  there  Is  no  evl- 
doice  to  support  the  charge.  The  exception 
is  well  taken.  Before  he  can  recover  the 
burden  is  on  plaintiff  to  show  not  only  that 
the  claim  was  In  writing,  but  that  It  was  filed 
with  defendant's  agent  at  the  point  of  deliv- 
ery or  of  origin  within  four  months  after  a 
reasonable  time  for  delivery  has  elapsed. 
The  point  is  expressly  decided  in  Culbreth  v. 
Railroad,  189  N.  C.  724,  86  S.  E.  624.  There 
is  no  evidence  In  the  record  Justifying  the 
charga  His  honor  should  have  instructed 
the  Jury  to  find  the  issae  against  plaintiff. 

[2]  It  Is  erroneous,  and  ground  for  excep- 
tion for  the  trial  Judge  to  give  an  instruc- 
tion to  a  Jury  without  evidence  to  support  It 


Stewart  ▼.  Carpet  Co.,  138  N.  O.  60,  SO  S.  B. 
662. 

As  no  motion  to  nonsuit  appears  in  the 
record,  there  will  ,be  another  trial 

New  triaL 

.     .  (174    J*.    C.    187) 

GILLIKIN  &  EDWARDS  t.  NORFOLK 
SOUTHERN  R.  CO.  et  aL    (No.  178.) 

(Supreme  Court  of  North  Carolina.     Sept  26, 
1917.) 

1.  Cabbiebs  iS=>180(l)— Damaqb  in  Shipmkwx 
— Notice— SoFFicniNCT. 

Where  a  shipment  was  routed  over  two  roads 
and  a  loss  occurred,  notice  to  the  initial  carrier 
was  sufficient  notice  of  the  claim  for  the  loss. 

2.  pueadino  $=3236(6)— aubndmxnt  dubinq 
TbiaI/— Dibcbetiom  of  Coubt. 

In  an  action  for  damage  to  goods  in  ship- 
ment, it  is  within  the  discretion  of  the  court  to 
permit  an  amendment  to  the  complaint  to  allege 
that  written  notice  of  loss  was  served  within 
the  required  period  of  four  months. 
8.  CAspms  «s>177(^  — Dahaqb  TO  Oo<H>s  — 

IjLABIUTT. 

Where  shipment  of  goods  is  routed  over  two 
roads,  while  the  shipper  could  hold  the  initial 
carrier,  though  the  loss  occurred  through  the 
negligence  of  the  terminal  carrier,  it  was  within 
the  shipper's  option  to  sue  only  the  terminal 
carrier. 

Appeal  from  Superior  Court,  Ciarteret  Coun- 
ty;   Stacy,  Judge.' 

Action  by  GlUikin  &  Edwards  against  the 
Norfolk  Southern  Railroad  Company  and  the 
New  York,  PhUadelphia  &  Norfolk  Railroad 
Company.  Judgment  for  plaintiffs,  and  de- 
fendants appeaL    Affirmed. 

Moore  A  Dunn,  of  Newbem,  atid  Geo.  R. 
Allen,  of  Philadelphia,  Pa.,  for  appellant  N. 
T.,  P.  &  N.  R.  R.  Co.  D.  U  Ward,  of  New- 
bem, for  appellees. 

CLARK,  C.  J.  [1]  This  Is  an  action  for 
damages  for  delay  in  two  shipments  of  Irish 
potatoes  and  other  vegetables  from  Beaufort, 
N.  C,  to  New  York.  It  is  admitted  in  the 
pleadings  that  the  Norfolk  Southern  Rail- 
road delivered  said  shipments  on  EicheduU 
time  to  the  New  York,  Philadelphia  &  Not 
folk  Railroad  Company,  but  there  was  a  d*- 
lay  of  about  two  days  at  Port  Norfolk  aftev 
delivery  to  the '  other  defendant  which  al 
leged  and  offered  evidence  that  this  was  du« 
to  a  storm  of  great  and  uausual  violence 
The  produce  was  delayed,  and  did  not  reach 
New  York  till  two  days  over  schedule  time, 
when  the  potatoes  had  suffered  injury,  and 
the  other  vegetables  were  a  total  loss.  The 
evidence  of  reasonable  time  from  Beaufort  to 
New  York  was  five  days,  the  defendants' 
schedule  time  for  through  freight  The  no- 
tice .to  the  initial  carrier  was  sufficient  no- 
tice of  the  claim  under  the  statute.  Aydlett 
V.  Railroad,  172  N.  C.  47,  89  S.  E.  1000. 
'  [2]  The  court  permitted  an  amendment  to 
the  complaint  to  allege  that  written  notice 
was  served  on  June  16, 1915,  being  within  the 
four  months.    This  was  a  matter  in  the  dis- 
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cretlon  of  tbe  court.  The  consignes  sold  the 
potatoes  at  a  loss,  and  sent  proceeds  to  tbe 
plaintiff,  less  commission,  and  refused  the 
other  vegetables  because  they  had  become 
worthless  by  delay  In  delivery. 

[3]  The  question  whether  tbe  delay  was 
caused  by  circumstances  bey6nd  the  control 
of  the  defendants,  usually  styled  "act  of 
God,"  or  was  caused  by  the  negligence  of  the 
carrier,  was  submitted  to  the  Jury,  who  found 
for  the  plaintiffs.  The  evidence  was  uncon- 
tradicted that  the  goods  were  delivered  on 
schedule  time  t^  the  Norfolk  Southern  to  the 
other  defendant.  The  court  thereupon  direct- 
ed the  jury  to  return  a  verdict  exculpating 
the  Norfolk  Southern.  Neither  the  plaintiffs 
nor  the  other  defendant  excepted  to  this.  It 
is  true  that  under  the  "Carmack  Amendment" 
(Act  Cong.  June  29,  1906,  c  3591,  {  7,  pars. 
11,  12,  34  Stat.  695  [U.  S.  Comp.  St.  1916, 
H  8604a,  8604aa])  the  plaintiff  might  have 
held  the  Norfolk  Southern,  but  the  plaintiff 
does  not  except.  The  other  defendant  could 
be  sued  at  option  of  the  plaintiff.  Aydlett 
r.  Railrtiad,  supra. 

There  was  evidence  that  both  shipments 
could  have  been  delivered  in  time,  but  for 
che  negligent  delay  of  the  New  York,  Phila- 
delphia &  Norfolk  Railroad  Company..  It 
offered  evidence  to  the  contrary,  and  espe- 
cially insisted  that  the  evidence  showed  that, 
if  the  second  shipment  had  been  received  In 
New  York  in  regular  course,  it  would  have 
gotten  there  on  Saturday,  and  the  Fruit  & 
Producers'  Association  would  not  hav.e  un- 
loaded it.  There  was  evidence  for  the  plain- 
tiff that,  if  these  goods  had  been  delivered  on 
regular  schedule  time,  they  would  have  got- 
ten there  on  Friday  at  least,  and  could  have 
been  unloaded,  and  that  the  first  shipment 
had  been  delayed  two  days  at  Port  Norfolk 
at  the  identical  time  that  other  barges  went 
on  to  Cape  Charles  en  route  to  make  con- 
nections by  rail  for  New  York. 

This  phasB  of  the  case  was  entirely  an  is- 
sue of  fact,  and  the  Jury,  under  careful  and 
proper  instructions  from  the  court,  have 
found  for  tbe  plaintiffs,  as  to  both  shipments. 

No  error. 


(174    N.    C.    104) 

MORGAN  V.  TOWN  OP  TARBORO  et  al. 
(No.  65.) 

rtfapreme 'Court  of  North  Carolina.     Sept.  26, 
1917.) 

1.  Municipal  Oobpobations  €=9857  —  Neoli- 
ozKT  Construction  of  Grand  Stand— Au- 
thorization BY  Town. 

In  an  action  against  defendant  town  to  re- 
cover for  injuries  due  to  tbe  negligent  construc- 
tion of  a  grand  stand,  evidence  held  insufficient 
to  show  that  the  stand  was  erected  under  au- 
thority of  the  town  authorities. 

2.  Municipal  Corporations  <S=>748— Nbqli- 
OENT  Construction  of  Grand  Stand— Lia- 
bility. 

Admitting  that  defendant  town  authorized 
the  construction  of  a  grand  stand  on  its  common 


it  would  not  be  liable  for  injuries  suffered  b} 
plaintiff  due  to  the  negligent  construction  of  tbe 
stand,  the  principle  of  law  being  that  if  the  act 
which  the  municipality  licensed  a  peison  to 
perform  within  its  limits  is  not  unlawful  in  it- 
self  or  inherently  dangerous  so  as  to  become  a 
public  nuisance,  and  an  injury  is  occasioned  io 
consequence  of  tbe  manner  in  which  the  act  is 
performed,  then  the  municipality  is  not  liable. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Whedbee,  Judge. 

Action  by  Ella  Morgan  against  the  Town 
of  Tarboro  and  another.  The  court  sustahi- 
ed  a  motion  to  nonsuit  as  to  the  defendant 
named,  and  plaintiff  appeals.    Afiirmed. 

Allsbrook  &  Phillips,  of  Tarboro,  for  ap- 
pellant. D.  M.  GiUladi,  of  Tarboro,  for  ap- 
pellee. 

BROWN,  J.  The  town  of  Tarboro  owns  a 
"town  common,"  or  park  conveyed  to  It  in 
1760  by  Joseph'  Howell,  lying  on  the  east  and 
west  side  of  Main  street  In  August.  1915, 
the  Colored  Firemen's  Tournament  was  held 
in  Tarboro,  and  in  order  to  provide  seats  for 
the  spectators  along  the  line  of  mart^  Joe 
Ehrvin  erected  a  grand  stand  on  said  town 
common,  open  to  the  public  at  ten  cents  ad- 
mission. This  stand  was  crowded  with  speo 
tators;  plaintiff  being  one  of  them.  In  con- 
sequence of  the  negligent  construction  of  the 
stand,  or  from  overcrowding,  it  fell  and  inr 
Ju'red  plaintiff.  We  think  the  nonsuit  wa» 
properly  allowed. 

[1]- 1.  There  is  no  evidence  In  the  rccoid 
that  the  stand  was  erected  by  authority  of 
tbe  board  of  commissioners  of  the  town.  On 
June  14, 1915,  tbe  board  passed  tlie  foUowing 
resolution: 

"On  motion  of  Commissioner  J.  I>.  Jenkins, 
the  manager  and  mayor  were  appointed  a  com- 
mittee with  power  to  act  as  to  an  appropriation; 
also  to  assist  Mr.  McCabe  and  Simmons  in  get- 
ting contributions  from  the  different  business 
men  in  the  town." 

This  is  the  only  reference  to  the  matter  in 
the  minutes  of  the  board  of  commissioners 
and  the  only  authority  delegated  by  the 
board.  Later  Mr.  Jacocks,  the  tovm  man- 
ager, together  with  Paul  McOabe,  with  whom 
the  committee  appointed  by  the  board  was  to 
serve,  gave  the  defendant  Joe  Brvln  jjermis- 
sion  to  erect  in  tbe  aforesaid  town  common, 
parallel  with  Main  street,  a  grand  stand  for 
the  accommodation  of  those  who  should  at- 
tend the  tournament,  which  was  to  be  held  on 
Main  street  of  said  town.  The  committee,  or 
some  of  them,  told  Ervln  where  to  erect  the 
grand  stand,  and  advised  him  that  he  should 
not  charge  more  tnan  ten  cents  admission. 
The  town  was  to  receive  no  part  of  the  pro- 
ceeds. It  must  be  noted  that  the  public 
street  was  not  obstructed  in  any  way.  The 
grand  stand  was  erected  on  the  common  and 
solely  for  the  accommodation  of  spectators 
that  they  might  more  comfortably  view  tlie 
tournament.  The  town  authorities  did  not 
authorize  its  erection  and  received  no  part 
of  the  proceeds  of  admission^     On  the  con- 
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trary  an  ordinance  of  the  town  was  In  torqe 
at  tbe  time  forbidding  tlie  use  of  the  conunon 
for  shows,  exbibitlons,  or  entertainments  of 
any  kind. 

[2]  2.  But  admitting  that  the  town  did  au- 
thorize Ervln  to  erect  the  stand  for  the  con- 
venience of  spectators  on  such  gala  occasion 
under  the  evidence  in  this  record  it  would 
not  be  liable.  The  principle  of  law  is  wdl 
settled  that  if  the  act  which  the  municipality 
licenses  a  person  to  commit  within  Its  limits 
is  not  unlawful  in  itseU  or  inherently  dan- 
gerous, so  as  to  become  a  public  nuisance, 
and  an  injury  is  occasioned  merely  in  conse- 
quence of  the  manner  In  which  the  act  Is' 
performed,  then  the  municipality  is  not  lia- 
ble. 5  Thompson  on  Negligence,  5805,  and 
cases  dted.  The  erection  of  temporary  seats 
along  the  dty  streets  on  public  occasions  Is 
not  unusual.  It  is  allowed  for  the  conven- 
ience of  the  public,  and  does  not  in  tbe  least 
partake  of  the  character  of  a  nuisance. 

The  plaintiff  having  submitted  to  a  volun- 
tary nonsuit  as  to  defendant  Ervln,  the  ac- 
tion was  properly  dismissed. 

Affirmed. 

<174    N.    C.   122) 

CHAVIS  T.  BROWN  et  ai    (No.  110.) 

^Supreme  Court  of  North  Carolina.     Sept  26, 
lOlT.) 

1.  Appeal  and  Ebbob  «=9ll99  —  Detkbiona- 
TioN— Judgment. 

As  both  under  Revlsal  1905,  |  1542,  and  its 
precedents,  the  Sapreme  Court  may  enter  final 
judgment  if  proper,  a  judgment  entered  by  tbe 
Snpreme  Court  on  a  compromise  made  by  the 
parties  pending  appeal  will  be  treated  as  a  final 
judgment  by  consent. 

2.  Apfeai.  and  Ebrob  €=31100— Reuand—Jtt- 
AisDicTioN  OF  Lower  Codbt— Modification 

OF  JUDQlfENT. 

Where  the  Supreme  Court  entered  a  Judg- 
ment pursuant  to  a  compromise  made  by  the 
parties  pending  appeal  and  certified  the  judg- 
ment down,  such  judgment  will  be  treated  as  a 
judgment  of  the  Supreme  Court  entered  by  con- 
sent, and  the  lower  court  is  without  jurisdiction 
to  change  or  modify  it. 

8.  Appeal  and  Ebbob  €=>1221— Judgubnt— 
Vacation— Application. 
Where  a  judgment  entered  pursnant  to  a 
compromise  made  by  the  attorneys  for  the  par- 
tita poiding  decision  on  appeal  was  questioned 
on  the  ground  that  tbe  attorneys  were  without 
authority,  it  was  proper  to  attack  the  judgment 
by  motion  supported  by  affidavits. 

4.  JintT  «S»16(8)— JUBT  TbIAL— BlOHT  TO. 

Where,  pending  decision  on  appeal,  the  at- 
torneys for  the  parties  entered  into  a  compro- 
mise, and  the  Supreme  Court  giving  effect  to 
the  agreement  rendered  a  consent  judgment,  a 
party  attacking  the  judgment  on  the  ground 
that  his  attorney  was  without  authority  to  enter 
into  the  compromise  is  not  entitled  to  a  jury 
trial,  and  if  the  issue  should  be  submitted  to  a 
jury,  its  verdict  will  at  the  most  be  only  ad- 
visory. 

5.  Attobnet  and  Client  9=>101(1)— Atjthob- 
rrr  of  Attobney — Compboiiibe. 

An  attorney  has  no  right  to  compromise  bis 
client's  case  without  special  authority. 


&  Attobnet  and  Client  €=>72— Coupbomisk 

— ACTHOBITT- PbBBUMPTIONS. 

When  a  compromise  made  by  the  attorneys 
representing  the  respective  parties  has  been 
formally  embodied  in  a  judgment,  it  is  presumed 
to  have  been  rightfully  entered  into,  and  until 
the  contrary  is  shown  a  party  assailing  the  judg- 
ment has  the  burden  or  showing  his  attorneys 
w«Bt  of  anthority. 

7.  Attobnet   and   Client   «=s»72— Attack— 

BVIDENOE— SmnCIENCT. 

In  a  proceeding  where  a  judgment  rendered 
on  compromise  entered  into  by  tbe  attorneys  for 
the  parties  was  attacked  on  the  ground  that 
the  attorneys  were  without  authority,  evidence 
Jteid  insufficient  to  show  want  of  authority. 

.  Appeal    froiu    Superior    Court,    Hertford 
County;   Allen,  Judge. 

Action  by  W.  A.  ChavlB  against  A.  M. 
Brown  and  C.  O.  Parker,  executors.  Plaln- 
tur  recovered  judgment,  and  defendants  ap* 
pealed  to  the  Supreme  Court,  where  pending 
decision  counsel  for  plaintiff  and  defendants 
compromised  the  matter,  and  judgment  was 
entered  pursuant  to  tbe  compromise.  Plain- 
tiff's motion  to  set  aside  judgment  which 
had  been  certified  down  being  denied,  he 
appeals.     Affirmed. 

On  the  hearing  it  appeared  that,  thereto- 
fore, to  wit,  at  Fall  term,  1015,  plaintiff 
had  recovered  judgment  against  defendants 
in  the  sum  of  $3,029.94;  that  defendants  ap- 
pealed to  Supreme  Court.  After  argument  in 
this  court  and  pending  the  term,  counsel  for 
plaintiff  and  defendant  compromised  the  mat- 
ter involved  for  (2,000,  and  judgment  was 
thereupon  entered  here  in  form  as  follows: 

"In  the  cause  of  W.  A.  Chavis  v.  0.  G.  Parker 
and  A.  M.  Brown,  executors  of  O.  W.  Parker, 
all  matters  in  controversy  have  been  and  are 
hereby  compromised  and  settled  on  terms  that 
the  defendants  are  to  pay  plaintiff  Chavis  $2,- 
000,*  and  also  to  pay  all  costs  of  the  case,  both 
in  the  superior  and  Sapreme  Courts.  To  this 
settlement  both  parties  agree,  and  same  is  to  be 
in  full  compromise  and  payment  of  the  judg- 
ment heretofore  entered  therein.  Winbome  « 
Winborne,  Attorneys  for  Defendant.  Jno.  B> 
Vann,  Attorney  for  Plaintiff. 

"Upon  tbe  foregoing,  it  is  adjudged  that  the 
defendants,  C.  G.  Parker  and  A.  M.  Brown,  and 
surety  L.  J.  Lawrence,  do  pay  the  costs  of  tiiis 
court,  to  wit,  the  sum  of  $14.05." 

This  judgment  having  been  certified  down, 
plaintiff  moved  to  disallow  compromise  be- 
cause entered  without  any  authority  from 
him,  and,  on  affidavits  In  support,  and  de- 
nial of  the  position,  tendered  an  Issue  for 
determination  of  the  question  by  a  Jury.  His 
honor  being  of  opinion  that  the  court  was 
without  jurisdiction  to  consider  and  pass 
upon  plaintiff's  motion,  so  entered  his  judg- 
ment, and  plaintiff  excepted  and  appealed. 
On  tbe  hearing  of  this  appeal,  parties  de- 
sired that  if  the  court  below  was  without 
jurisdiction  on  the  question  presented,  that 
the  same  should  be  considered  and  deter- 
mined as  on  motion  in  this  court  to  set  the 
judgment  aside,  both  sides  consenting  to  such 
course. 
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R.  G.  Brldger,  of  Winton,  Manning  & 
Kltchln,  of  Raleigh,  and  W.  R.  Johnson,  of 
Ahoskle.  for  appellant  Winborne  &  Wln- 
bome,  of  Murf reesboro,  for  appellees, 

HOKE,  J.  [1-4]  It  l8  settled  with  us  both 
by  statute  and  approved  precedent  that  this 
court  on  appeal  may  enter  final  Judgment 
if  it  sees  proper  to  do  so  on  perusal  of  the 
record.  Griffln  v.  Railroad,  150  N.  C.  312, 
64  >S.  E.  16 ;  Industrial  Siding  Case,  140  N. 
G.  239,  52  8.  E.  941;  Railroad  Connection 
Case,  187  N.  C.  1,  49  S.  E.  191 ;  Revisal,  i 
1S42.  In  recognition  and  pursuance  of  this 
principle,  the  Judgment  entered  here,  embody- 
ing the  compromise,  was  a  Judgment  final  by 
consent,  modifying  the  Judgment  formerly 
entered,  and  certified  to  the  court  below  for 
the  purposes  of  enforcement.  This  being,  in 
onr  opinion,  the  correct  estimate  of  the  pro- 
ceedings here  on  the  former  appeal,  we  con- 
cur in  his  honor's  view  that  the  superior 
court  was  without  Jurisdiction  to  change  or 
modify  the  Judgment  of  this  court  by  reason 
of  facts  and  conditions  existent  and  occur- 
ring here  at  the  time  the  Judgment  was  en- 
tered and  directly  appertaining  thereto. 
Dobson  V.  81mont(»i,  100  N.  C.  66,  6  S.  E. 
369;  MurriU  v.  Murrlll,  90  N.  O.  120;  Dor- 
ant  V.  Essex  Co..  101  U.  S.  656,  26  h.  Ed. 
961 ;  18  vol.  PL  &  Pr.  p.  850 ;  15  vol.  PI.  & 
Pr.  p.  228.  This  is  true  of  courts  of  coordi- 
nate Jurisdiction  and  a  fortiori  it  must  hold 
la  reference  to  final  Judgments  of  an  ap- 
pellate court  And  this  being  in  ^ect  an  ap- 
plication to  set  aside  a  Judgment  because  this 
court  was  imposed  upon  by  a  compromise 
alleged  to  be  entirely  without  authority,  a 
motion  in  the  cause  supported  by  aflidavits 
Is  the  proper  procedure,  and  a  Jury  trial  is 
not  allowed  as  a  matter  of  right.  Cox  v. 
Boyden,  -167  N.  C.  320,  83  S.  E.  246 ;  Massle 
V.  Hainey,  165  N.  C.  174,  81  S.  E.  135;  Bank 
T.  McEwen,  160  N,  O.  414,  78  S.  B.  222,  Ann. 
Gas.  1914C,  642;  Roberts  v.  Pratt,  152  N. 
O.  731,  68  S.  E.  240.  Doubtless  the  superior 
court,  on  motion  before  It,  could  refer  such 
an  issue  to  a  Jnry,  and  this  conrt  could  cer- 
tify an  issue  down  to  be  so  determined,  but 
the  verdict,  in  either  case,  would  be  of  an 
advisory  character  and  considered  only  as  an 
aid  to  Uie  court  in  malcing  correct  ascertain- 
ment of  the  facts  in  issue. 

[S,  6]  Coming  then  to  the  principal  ques- 
tion, plaintlirs  motion  to  set  aside  the  pres- 
ent Judgment,  our  decisions  hold  that  an 
attorney  has  no  right  to  compromise  his 
client's  case  without  authority  to  do  so. 
Bank  V.  McEwen,  160  N.  C.  414-423,  76  S.  E. 
222,  Ann.  Cas.  1014C,  642;  MorrU  v.  Grier, 
76  N.  C.  410;  Moye  v.  Cogdell,  69  N.  G.  93. 
But,  while  this  position  is  very  generally  rec- 
ognized (Freeman  on  Judgments  [4th  Ed.]  | 
463),  when  a  compromise  has  been  made  and 
formally  embodied  in  a  court  Judgment,  it  ia 
presumed  to  have  t>een   rightfully  entered 


until  the  contrary  is  made  to  appear,  and 
one  who  undertakes  to  assail  such  a  Judg- 
ment has  the  burden  of  making  good  his  Im- 
peaching averments  to  the  satisfaction  of  the 
court.  Gardiner  ▼.  May,  172  N.  C.  192,  89 
S.  E.  955. 

[7]  Considering  the  record  in  Oiat  aspect 
we  are  of  opinion  that  plalntiflr  has  failed  to 
make  out  his  case.  True,  he  makes  affldarit 
that  the  compromise  was  made  without  any 
aifthority  from  him,  and  another  witness  tes- 
tifies or  makes  affidavit  that  he,  at  one  time, 
overheard  a  conversation  between  plaintifT 
and  one  of  the  attorneys  which  tends  in  part 
to  corroborate  plaintitF.  On  the  other  band, 
four  reputable  attorneys,  having  record  as 
honorable  practitioners  and  uprii^t  men, 
make  oath  that,  acting  as  counsel  in  the  case^ 
they  had  grave  doubt  as  to  the  question  pre- 
sented on  the  original  appeal  In  the  causes 
and  being  satisfied  that.  If  a  new  trial  was 
granted  for  the  errors  assigned,  they  would 
never  be  able  to  secure  another  verdict,  they 
entered  into  consultation  with  their  client 
advised  the  compromise,  and  were  authorized 
by  him  to  make  It. 

On  this  record,  we  do  not  hesitate  to  hold 
that  plaintiff  has  failed  to  sustain  his  al- 
legations as  required  by  law,  and  the  Judg- 
ment heretofore  entered  is  affirmed. 

Affirmed. 

(174  N.  C.  K) 
DUKE  V.  TOWN  OF  BBIjHAVBN. 
(Na  86.) 

(Supreme  Contt  of  North  Carolina.    Sept  26, 
1917.) 

MuNiciPAi.  Ck>BPOBATioRa  «s>819(l)— SnEcra 
— Obstbuotionb— Rbco  vkbt. 
Evidence  held  to   sastain  judgment  for  a 
traveler  thrown  from  his  buggy  by  a  trench  or 
uneven  place  in  the  street  withm  a  town. 

Appeal  from  Superior  Court,  Beaufort 
County ;   Daniels,  Judge. 

Action  by  J.  C.  Duke  against  the  Town  of 
Belhaven.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

The  actlcm  was  to  recover  damages  caused 
by  alleged  negligence  of  defendant  grovring 
out  of  the  bad  condition  of  Its  streets.  On 
denial  of  liability  and  plea  of  contributory 
negligence,  the  Jury  rendered  the  following 
verdict: 

"(1)  Was  plaintiff  injured  by  the  negligence 
of  draendant  as  alleged?    Answer:   Yes. 

"(2)  Was  plaintiff^s  injury,  if  any,  caused  by 
his  own  negligence  contributory  thereto?  An- 
swer:  No. 

"(3)  What  damages,  if  any,  is  plaintiC  entitled 
to  recover?    Answer:  $1,000." 

Tooly  &  McMullan,  of  Belhaven,  for  appel- 
lant. Ward  &  Grimes,  of  Washington,  for 
appellee. 

HOKE,  J.  We  have  carefully  examined 
the  record,  and  find  no  reason  for  disturbing 
the  results  of  the  trial.  The  evidence  on  the 
part  of  plaintiff  tended  to  show  that  on  De- 
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cember  27,  1913,  between  7  and  8  o'clodc, 
good  dark,  and  no  light  near  Uie  place,  he  was 
driving  In  a  top  buggy  along  Railroad  street 
In  the  town  of  Belhaven,  about  the  point  this 
street  entered  Into  Pantego  street,  a  much- 
frequented  street  of  the  town,  when  his  horse 
blundered  Into  an  open  ditch  or  "chasm" 
across  the  street,  18  inches  deep  and  about 
the  game  width,  and,  as  he  lumped  forward, 
be  wheeled  Into  Pantego  street,  turned  the 
buggy  over,  throwing  plaintiff  out,  and  caus- 
ing bim  serious  and  painful  injuries  from 
which  he  still  sufTers ;  that  he  was  a  deputy 
sheriff,  and  engaged  In  the  performance  of 
his  duty  on  the  night  in  question,  and  was 
drlylng  along  abont  7  miles  an  hour,  the  usu- 
al gait  of  the  horse ;  that  it  was  too  dark  for 
him  to  note  th«  ground  ahead,  and  he  did  not 
know  or  have  any  reason  to  believe  any  each 
obstruction  was  on  the  street;  that  some 
months  before,  just  after  the  September 
storm,  he  had  noticed  that  people  were  driv- 
ing around  towards  the  edge  of  the  street, 
bot  he  supposed  that  whatever  damage  had 
been  done  by  the  storm  had  been  repaired  by 
the  town  authorities.  The  evidence  was  also 
that  the  buggy  and  harness  were  badly  dam- 
aged at  the  time. 

7%ere  was  testimony  on  the  part  of  de> 
fendant  that  there  was  no  such  ditch  and 
chasm  across  the  street  as  claimed  by  plain- 
tiff ;  that  there  was  a  depression  there,  but 
so  slight  that  the  street  authorities  did  not 
consider  it  in  any  way  dangerous,  and  had 
therefore  repaired  other  places  which  had 
been  more  badly  damaged  by  the  September 
storm. 

This  conflict  of  .testimony  on  tlie  material 
question  In  the  case  was  submitted  to  the 
Jury,  under  a  dear  and  correct  charge  by  his 
bonor,  and  they  have  decided  the  issue 
against  the  defendant 

On  the  second  issue  there  was  very  little,  tf 
any,  evidence  tending  to  show  contributory 
negligence.  True,  the  plaintiff  testified  that 
several  months  before,  just  after  the  Sep- 
tember atornt,  he  noticed  people  were  driving 
around  towards  the  edge  of  the  street  as  if  to 
avoid  an  obstruction,  but  that  witness  lived 
at  Pant^o  town,  miles  away,  had  not  seen 
the  street  since,  and  supposed,  and  had  every 
reason  to  suppose,  that  in  that  length  of 
time  the  authorities  would  have  repaired  any 
serious  damage  to  the  street  On  this  ques- 
tion the  case  was  tried  out  under  the  princi- 
ples approved  in  a  recent  decision  of  this 
court  in  Darden  v.  Plymouth,  186  N.  C.  492, 
82  a.  B.  829,  and  the  distinction  pointed  out 
In  the  opinion  between  that  case  and  Ovens  v. 
Caty  of  CJharlotte,  159  N.  O.  332,  74  S.  E.  748, 
and  other  cases  chiefly  relied  on  by  defend- 
ant obtained  equally  here. 

On  the  record,  we  are  of  opinion  that  the 
cause  has  been  correctly  and  fairly  tried,  and 
the  judgment  in  plalntifTs  favor  is  affirmed. 

No  error. 


aw  N.    C.   7M) 
STATE  V.  BURNETT.    CNo.  90.) 

(Supreme  Court  of  North  Carolina.    Sept  '26, 
1917.) 

1.  CaiiaNAL    Law    «=3275  —  Imposition    ov 
Senttnce— Plea  of  Now)  Gontkndebe. 

A  plea  of  nolo  contendeTe  is  equivalent  to 
one  of  guilty,  in  so  far  as  it  gives  the  court  the 
power  to  punith. 

2.  CaiKiNAii   Law    «=>275  — Plxa   or   Noi.0 

CONTIVNDEBE — ADVANTAQK. 

A  plea  of  nolo  contendere  gives  the  defend- 
ant the  advantage  of  not  being  estopped  to 
deny  hia  guilt  in  a  dvU  action  based  on  the 
same  facts. 

3.  Cbiminai    Law    «s>Q82  — Tiub   of   Pbo- 

NOUNCING  SkNTERCK. 

Judgment  having  been  continued  upon  pay- 
ment of  costs,  the  solicitor  had  the  right  to  pyay 
judgment  at  any  time  upon  notice  being  given 
to  defendant,  wno  should  be  allowed  a  hearing. 

Appeal  from  Siq>erior  Court  Wayne  Coun- 
ty;  Allen,  Judge. 

Elizabeth  Burnett  was  convicted  of  con- 
tinuously keeping  a  bawdyhouse.  On  mo- 
tion tor  judgment  defendant  was  sentenoed 
to  12  months'  oonflnement  in  the  Jail  of 
Wayne  county,  and  she  exeats  and  appeals. 
Affirmed. 

3.  L.  Barham,  of  Goldsboro,  for  aroeUant 
J.  S.  Manning,  Atty.  Gen.,  and  Robert  H. 
Sykes,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  At  the  May,  1917,  term  of 
the  superior  court  of  Wayne  county  the  de- 
fendant was  Indicted  for  conducting  a  bawdy- 
house.  The  defendant  entered  a  plea  ct 
nolo  contendere,  and  the  prayer  for  judg- 
ment was  continued  upon  payment  of  costs. 
At  the  August,  1917,  term  of  the  said  court 
on  moti(m  of  the  solicitor  the  case  was 
brought  forward,  and  the  motion  for  judg- 
ment renewed;  the  defendant  being  present 
and  represented  by  counsel,  who  excepted  to 
the  motions.  The  exception  was  overrul- 
ed, and  after  hearing  the  evidence  the  court 
found  as  a  fact  that  both  before  and  after 
the  plea  of  nolo  contendere  the  defendant 
had  been  guilty  of  continuously  keeping  a 
bawdyhouse  at  the  same  place  and  practi- 
cally in  the  same  manner  as  before  the  sub- 
mission of  the  plea,  and  that  she  bears  a 
bad  reputation  in  that  respect,  and  also  for 
selling  whisky. 

[1]  It  is  contended  that  the  effect  of  the 
plea  of  nolo  contendere,  when  accepted  by 
the  court,  precludes  any  further  sentence, 
except  such  as  is  Imposed  at  the  time  the 
plea  Is  accepted,  and  that  the  payment  of 
costs  was  the  punishment  Inflicted  in  this 
case.  We  are  unable  to  agree  with  the  learn- 
ed counsel  for  the  defendant  A  plea  of  nolo 
contendere,  which  Is  still  allowed  in  some 
courts,  is  regarded  by  some  writers  as  a 
quasi  confession  of  guilt  Whether  that  be 
true  or  not,  it  is  equivalent  to  a  plea  of 
guilty  in  so  far  as  It  gives  the  court  the  pow- 
er to  punish.  It  seems  to  be  universally 
held  that,  when  the  plea  is  accepted  by  the 
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court,  sentence  Is  Imposed  as  upon  a  plea  of 
g<Ulty.  Ck>m.  y.  IngersoU,  145  Mass.  881,  14 
N.  B.  449;    12  Cyc.  p.  354. 

[2]  The  only  advantage  In  a  plea  of  nolo 
contendere  gained  by  the  defendant  is  that 
it  gives  him  the  advantage  of  not  being  es- 
topped to  deny  his  guilt  in  civil  action  based 
upon  the  same  facts.  Upon  a  plea  of  guilty, 
entered  of  record,  the  defendant  would  be 
estopped  to  deny  his  guilt,  if  sued  in  a 
civil  proceeding.  Com.  v.  Horton,  9  Pick. 
(Mass.)  206;  12  Qyc.  p.  354.  Speaking  of 
this  plea,  the  Supreme  Judicial  Court  of 
Massachusetts  says:- 

"Tbe  plea  of  nolo  contendere  is  an  Implied 
confession  of  the  offense  charged,  and  the  judg- 
ment of  conviction  follows  tnat  plea,  as  well 
as  the  plea  of  guilty.  It  is  not  necessary  that 
the  court  should  adjudge  that  the  respondent  was 
gaiity,  for  that  follows  by  necessarv  legal  in- 
ference frotn  the  implied  confession." 

See  State  t.  Herlihy,  102  Me.  310,  66  Atl. 
643. 
The  Pennsylvania  Supreme  Court  says: 


proceedings  upon  the  indictment."  Buck  v. 
Com.,  107  Pa.  486. 

[3]  So  we  see  upon  the  authorities  that 
fbe  court  had  power,  notwithstanding  the  ac- 
ceptance of  the  plea,  to  Impose  the  sentence 
fixed  By  law.  The  Judgment  of  the  court 
was  not  suspended ;  but,  even  if  it  had  been, 
there  are  circumstances  under  which  a  court 
may  pronounce  Judgment  in  such  cases. 
The  judgment  in  this  case  was  continued  up- 
on payment  of  the  costs,  which  plainly >  gave 
to  the  solicitor  the  right  to  pray  Judgment 
at  any  time.  Of  course,  notice  should  be 
given,  and  the  defendant  allowed  a  hearing, 
as  was  done  in  this  case. 

Affirmed. 


074   N.    C.    106) 

EVERETT  T.  GRIFFIN  et  al.     (No.  71.) 

(Supreme  Court  of  North  Carolina.     Sept.  26, 
1917.) 

1.  CoifVEBSioN  «=»15(1)  —  Realty  irto  Pbb- 

SONALTT— DiKECTION   IN    WiLL. 

The  direction  to  sell  land  operates  as  an  eq- 
uitable conversion,  and  the  proceeds  of  the  sale 
must  be  dealt  with  as  personal  property. 

2.  Wills  €=»457— Constbuction. 

Where  the  language  used  in  a  will  has  a 
clearly  defined  legal  signification,  it  must  be  giv- 
en Its  legal  meaning  and  effect. 
8.  Wills  ©=506(2)— Construction— "Heibs." 

Under  a  will  directing  the  executor  to  sell 
land  and  divide  the  proceeds  equally  "between 
all  my  children,  the  heirs  of  such  of  my  children 
as  may  not  be  living  at  my  death  to  receive  such 
child's  portion,"  the  word  "heir"  means  those 
who  take  under  the  statnte  of  distribution  (citing 
Words  and  Phrases,   Heirs). 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; Whedbee,  Judge. 

Action  by  S.  J.  Everett,  executor,  against 
MolUe  GrlfBn  and  others.  From  the  Judg- 
ment entered  Matilda  Gilliam  E>erett  ap- 
peals.   Reversed. 


This  is  an  action  by  an  executor  for  fbe 
construction  of  a  will,  and  for  advice  as  to 
the  distribution  of  the  proceeds  of  the  sale 
of  a  tract  of  land.  On  the  26th  day  of  May. 
1915,  David  Everett,  at  the  time  domiciled 
in  Nasb  county,  in  this  state,  died  seised  and 
possessed  of  a  considerable  estate,'  consisting 
of  both  real  and  personal  property,  lutving 
theretofore,  to  wit,  on  the  11th  day  of  July. 
1914,  made  and  published  his  last  will  and 
testament ;  and  In  his  said  will  the  testator 
above  named,  IiaTing  first  made  provision  fbr 
his  wife,  who  survived  him,  and  having  there- 
in made  other  specific  bequests  to  certain  of 
his  children  and  grandchildren,  in  the  fifth 
item  thereof  made  disposition  of  certain  of 
his  lands  as  follows: 

"5th.  I  direct  that  my  executor  hereinafter 
named  advertise  for  thirty  days  and  sell  at  pub- 
lic sale,  and  make  deed  thereto  to  the  purchaser 
at  said  sale,  that  portion  of  my  home  place,  ex- 
cepted from  items  '2  and  3'  of  this  will,  lying  on 
both  sides  of  the  county  road  and  east  of  a  path 
running  north  and  south,  which  said  path  or 
road  leads  from  the  county  road  in  an  almost 
straight  line  to  the  back  of  my  home  place  plan- 
tation, said  path  to  be  extended  or  surveyed 
across  my  entire  home  place  plantation  in  the 
general  northerly,  and  southerly  direction  in 
which  it  now  runs. 

"And  I  further  direct  that  the  proceeds  there- 
of, after  sale,  shall  be  equally  divided  between 
all  my  children,  the  heirs  of  such  of  my  children 
as  may  not  be  living  at  my  dtoth  to  receive  such 
child's  jjortion." 

The  said  testator  left  surviving  a  widow, 
Matilda  Everett,  and  four  children,  to  wit, 
S.  D.  Everett,  MoUie  Grifiln,  Ida  Batts,  and 
J.  A.  Everett,  all  of  whom  are  now  living  and 
before  the  court.  The  said  testator  was  the 
father  of  five  other  children,  whose  demise 
preceded  his,  to  wit,  Dora  iCverett,  bom  in 
1871,  died  in  1872;  Debbie  Hunter,  wife  of 
E.  A.  Hunter,  bom  in  1869,  died  in  1906; 
I/ena  Dawes,  wife  of  W.  R.  Dawes,  bom  in 
1874,  died  in  1910;  W.  A.  Everett,  bom  in 
1884,  died  in  1912 ;  and  Frank  Everett,  bom 
in  1879,  died  April  23,  1915.  The  said  Debbie 
Hunter  left  surviving  a  husband,  E.  A.  Hun- 
ter, and  three  children,  to  wit.  Alma  Hunter, 
Mabel  Hunter,  and  Lillian  Hunter,  all  of 
whom  are  now  living  and  before  the  court. 
The  said  Lena  Dawes  left  surviving  a  bus- 
band,  W.  R.  Dawes,  whose  demise  was  prior 
to  that  of  the  testator,  and  five  children,  to 
wit,  John  Dawes,  Russell  Dawes,  |Bdna 
Dawes,  George  Dawes,  and  Sallie  Dawes. 
All  of  said  children  are  now  living  and  before 
the  court.  The  said  W.  A.  Everett  left  sur- 
viving a  widow  (now  Jennie  G.  Gasser,  wife 
of  Paul  Gaaser)  and  one  child,  to  wit,  Wil- 
liam A.  E>verett,  all  of  whom  are  now  living 
and  before  the  court  The  said  Firank  Ever- 
ett left  surviving  a  widow,  Matilda  Gilliam 
Everett,  the  appellant,  but  no  child.  The 
land  has  been  sold,  and  the  proceeds  of  sale 
are  ready  for  distribution.  The  appellant, 
Matilda  Gilliam  Everett,  is  the  widow  of 
Frank  Everett,  who  died  before  the  testator, 
leaving  no  child,  and  she  claims  that  the 


AssFor  other  caaea  tee  same  topic  and  KBT-NUUBBB  in  all  Key-Numbered  Oigeata  and  Indeze* 


Digitized  by  VjUU*^IC 


N.a) 


BYERETT  y.  GRIFFIN 


475 


proceeds  of  sale  are  personal  property ;  that 
the  word  "heirs"  In  the  fifth  Item  of  the  wUl 
means  distributees,  and  that  she  Is  entitled  to 
one-half  of  the  share  of  Frank  under  the 
statute  of  distributions,  and  as  there  were 
nine  children,  one-eighteenth  of  the  whole,  If 
Dora  Brerett,  who  died  before  the  testator, 
bearing  no  child,  is  considered,  or  one-slz- 
teenth  of  the  whole  If  she  is  not  considered. 
The  children  and  grandchildren  contend  that 
the  word  "heirs"  means  Issue  or  children. 
His  honor  held  with  the  children  and  grand- 
dilldren,  and  entered  judgment  accordingly, 
from  which  Matilda  Everett  appealed. 

I/.  V.  Bassett  and  M.  V.  Barnhill,  both  of 
Rocky  Mount,  for  appellant  E.  B.  Grantham, 
of  Rooky  Mount,  for  appellees  Batta  and  Dawes. 

AliliBN,  J.  (after  stating  the  facts  as 
above).  [1]  "The  direction  to  sell  land  oper- 
ates as  an  equitable  conversion,  and  the  prop- 
erty or  proceeds  thereof  pass  to  the  bene- 
ficiary as  personalty."  Lee  v.  Balrd,  132  N. 
a  758,  44  S.  E.  603.  All  of  the  text-books  and 
the  decided  cases  support  this  principle, 
vrhldi  rests  upon  the  doctrine  that  equity  re- 
gards that  as  done  which  ought  to  be  done.  S 
Pom.  Eq.  Jur.  {  1159 ;  Blspham's  Eq.  §  307 ; 
2  UnderhlU  on  Wills,  957 ;  McCabe  v.  Sprull, 
16  N.  a  189;  Elliott  V.  Loftln,  160  N.  O.  361, 
76  S.  Bl  236. 

[I,  S]  We  must  then  deal  with  the  proceeds 
of  sale  as  personal  property,  and,  keeping  in 
mind  that  "when  language  is  used  having  a 
clearly  defined  legal  signification,  there  Is 
no  reason  for  construction  to  ascertain  the 
Intent;  it  must  be  given  its  legal  meaning 
and  eflfect"  (Campbell  v.  Cronly,  150  N.  0. 
469,  64  S.  E.  218)— let  us  see  what  is  meant 
by  the  words  "heirs  of  such  of  jny  children  as 
may  not  be  living  at  my  death,"  and  whether 
ttie  word  "hdrs"  usied  In  connection  with  the 
di£3)osltlon  of  personalty  has  a  clearly  de- 
fined legal  signification.  The  word  is  ordi- 
narily used  to  describe  one  upon  whom  the 
law  casts  the  inheritance  upon  the  death  of 
tlie  person  last  seised,  and  it  has  been  fre- 
gnently  construed  to  mean  issue  or  children, 
when  this  appears  to  have  been  the  intent  of 
tlie  testator,  but  when  used  in  connection 
j^lth  the  disposition  of  personalty,  and  no 
contrary  intent  appears,  the  authorities  in 
tbis  state  and  elsewhere  hold  that  it  refers  to 
those  who  take  under  the  statute,  distribut- 
ing the  personal  estates  of  deceased  persons. 
The  court  says.  In  Croom  v.  Herring,  11  N. 
C.  398: 

"Ezclude  the  idea  of  blood,  and  it  la  matter  of 
aurpriae  bow  it  could  be  doubted  that  the  widow 
ia  not  included  in  the  word  'heir,'  when  applied 
to  personal  property.  Uer  claims  to  the  succes- 
sion are  precisely  the  same  with  the  next  of  kin; 
both  unknown  to  the  cummon  law,  and  both  giv- 
en by  the  same  statute." 

In  Freeman  v.  Knight,  37  N.  O.  75: 

"The  ninth  clause  of  the  will  is  in  these  words: 

'It  is  also  my   will   that  Big  Sam  and   Isaac 

•honld  be  sold  and  the  proceeds  equally  divided 

between  my  legal  heirs.'    Who  are  the  persons 


thus  designated?  Is  the  wife  one?  Are  the 
children  of  a  deceased  child  included  In  the  de- 
scription? And  if  they  be,  do  they  take  as  des- 
ignated persons  per  capita,  or  the  share  of  the 
parent  whom  they  represent?  These  inquiries 
would  open  a  wide  field  for  speculation,  in  which 
great  ingenuity  and  learning  have  been  exerted 
and  expended,  but  that  we  leel  ourselves  bound 
to  follow  out  the  construction  which  in  a  very 
similar  case  was  sanctioned  by  our  predecessors 
in  Croom  v.  Herring,  11  N.  0.  893.  It  was 
there  determined  that  when  a  testator  makes  an 
immediate  gift  of  personal  property  to  "his 
heirs,"  he  means  a  gift  to  those  whom  the  law 
has  appointed  to  succeed  to  the  personal  estate 
of  dead  men,  who  have  made  no  appointment 
themselves.'  If  so,  it  includes  the  widow,  and  it 
inclodes  the  children  of  a  deceased  child." 

In  Corbltt  v.  Corbltt,  54  N.  C.  117: 
"The  word  'heirs'  is  not  appropriate  to  the 
dispof!itidn  of  personal  property,  and,  when  used 
in  reference  to  it  means  those  who  take  hy  law 
or  under  the  statute  of  distribution." 

In  Brothers  v.  Cartwrlght,  65  N.  C.  116, 
64  Am.  Dec.  563,  In  which  land  was  directed 
to  be  sold  and  the  proceeds  distributed: 

"The  laud  directed  to  be  sold  by  the  second 
clause  became  personal  estate  at  the  death  of 
the  testator's  widow,  when  the  sale  was  to  be 
made.  Croom  v.  Herring,  11  N.  0.  393;  Adams' 
Eq.  136.  The  division  of  the  proceeds  was  then 
to  take  place,  and  it  mast  be  among  those  of  his 
children  who  were  then  living,  and  the  heirs  of 
tliose  who  had  died,  either  before  the  testator  or 
after  his  death,  and  before  the  death  of  his  wid- 
ow. By  heirs,  as  applied  to  a  bequest  of  personal 
estate,  it  is  settled  that  those  are  to  take  who 
are  entitled  according  to  the  provisions  of  the 
statute  of  distributions.  Croom  v.  Herring,  ubi 
supra;  Freeman  v.  Knight,  37  N.  C.  72." 

And  in  Lee  T.  Balrd,  132  N.  0.  765,  44  S.  B. 
605,  in  which  the  executor  was  directed  to 
sell  certain  lots  and  divide  the  proceeds 
among  all  the  heirs  of  the  testator: 

"The  direction  to  sell  operates  as  an  equitable 
conversion,  and  the  property  or  proceeds  thereof 
pass  to  the  beneficiaries  as  personalty.  Mills  v. 
Harris,  104  N.  C.  628  [10  S.  E  704];  Benbow 
V.  Moore,  114  N.  C.  263  [19  S.  E.  1561.  There- 
fore the  word  'heirs'  must  be  understood  and  con- 
strued to  describe  those  persons  who  would  take 
as  distributees." 

In  40  Cyc.  1464,  the  author  says: 
"The  word  'heirs'  in  a  will,  when  applied  to 
real  estate,  primarily  means  persons  so  related 
to  one  by  blood  that  they  would  take  the  estate  in 
case  of  intestacy;  and,  when  applied  to  person- 
alty, primarily  means  next  of  kin  or  those  per- 
sons who  would  take  under  the  statute  of  dis- 
tribution in  case  of  intestacy,  and  this  rule  ap- 
plies where  the  will  directs  realty  to  be  sold 
and  the  proceeds  paid  to  his  heirs." 

And  In  2  tJnderhill  on  WUls,  S  619,  the  rule 
is  thus  stated: 

"The  word  'heirs,'  in  gifts  of  personal  prop- 
erty, means  next  of  kin.  In  the  case  of  a  gift 
of  personal  property,  made  either  to  the  heirs  of 
the  testator  or  to  the  heirs  of  another  person, 
the  question  may  arise  whether  the  word  'heirs 
is  employed  as  meaning  those  to  whom  land  de- 
scends, which  is  its  ordinary  sense,  or  whether 
it  is  used  to  indicate  those  only  who  take  the 
personal  property  in  intestacy.  Where  personal 
property  alone  is  bequeathed  to  the  heirs,  either 
of  the  testator  or  of  another  person,  and  the 
will  itself  does  not  show  that  the  testator  has 
employed  the  word  in  its  technical  sense,  it  may 
be  presumed  that  the  testator  has  used  it  to  in- 
dicate the  next  of  kin,  according  to  the  statute, 
who  succeed  to  the  personal  property  in  case  of 
intestacy." 
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See,  also,  4  Words  aod  Phrases,  3253, 
where  inau7  decided  cases  are  cited  In  sup- 
port of  the  proposition  that  the  word  "heirs," 
when  used  In  connection  with  the  disposition 
of  personal  property,  means  those  who  tal^e 
under  tlie  statute  of  distributions.  There  Is 
nothing  In  this  will  to  show  a  contrary  In- 
tent, and  we  must  give  to  the  word  its  ac- 
cepted meaning. 

It  follows,  therefore,  that  the  appellant  Is 
entitled  to  share  in  the  proceeds  of  sale  as  a 
distributee  of  her'  husband,  and  as  Etora,  one 
of  the  Children,  died  before  the  testator,  leav- 
ing no  child  and  not  having  married,  and  as, 
at  the  death  of  the  testator  there  were  four 
children  alive,  and  the  representatives  of 
four,  who  were  dead,  Including  Frank,  she  is 
entitled  to  one^lzteenth  of  the  proceeds,  or 
one-half  of  one-eighth,  the  share  of  Frank, 
under  the  statute  of  distilbutlonB  (Rev.  1 182, 
subsec.  8),  which  gives  to  the  widow  one-half 
of  the  personalty  when  there  is  no  child  nor 
legal  representative  of  a  deceased  child. 

Reversed. 


(174   N.    C.    lU) 

COLE  et  ai.  v.  SANDERS  et  aL    (No.  108.) 

(Supreme  Court  of  North  Carolina.     Sept  26, 
1917.) 

1.  HlOHWATS    «=»93— COlOnSBIOREBS— QXJAU* 
FICATIONS. 

Under  Pub.  Loc.  Laws  1913,  c.  441,  §  7, 
providing  that  "one  each  of  the  two  members  of 
the  several  township  highway  commissions  to  be 
elected  under  this  act  shall,  so  far  as  feasible 
and  practicable,  come  from  each  of  the  two  lead- 
ing political  parties  of  such  township,"  the  three 
relators  who  received  a  majority  vote  and  duly 
qualified  as  township  highway  commissioners 
were  entitled  to  their  offices,  although  all  were 
Republicans;  the  statute  being  merely  recom- 
mendatory to  the  voters. 

2.  HionwATs  4=»93—CotiMi88ioiTEBs— Quali- 
fication— Mattcbs  for  Votess— Revixw  by 

COUBTS. 

The  feasibiUty  and  practicability  of  electing 
persons  of  different  political  parties  is  a  matter 
for  the  voters,  and  their  judgment  is  final  and 
not  reviewable  by  the  courts. 

Appeal  from  Superior  Court,  Johnston 
County;  Cox,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  John  T.  Cole  and  others,  against  J. 
W.  Sanders  and  others,  to  recover  posses- 
sion of  the  ofSces  of  the  township  highway 
conuulssloners  of  Ingrams  township  In  John- 
ston county.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Affirmed. 

F.  Hunter  Creech,  of  Four  Oaks,  and  Abell 
&  Ward,  of  Smlthfield,  for  appeUants.  S.  S. 
Holt  and  Jas.  D.  Parker,  both  of  Smlthfield, 
for  appellees. 

BROWN,  J.  [1]  The  facts  are  that  the  re- 
lators were  elected  highway  commissioners 
by  the  following  votes:  John  T.  Cole,  321 
votes;  W.  B.  tfassengill,  821  votes;  S.  W. 
Brown,  318  votes.    The  defendant  John  W. 


Sanders  received  192  votes ;  W.  W.  Stewart, 
197  vdtes ;  and  John  R.  Massengill,  196  votes. 
The  plaintiff  duly  qualified  and  demanded 
possession  of  the  offices  of  the  defendanoi 
John  W.  Sanders  and  G.  K.  Massengill,  who 
were  members  of  the  old  hoard  of  hl^way 
commissionera  of  said  township,  the  books, 
records,  and  all  other  property  of  the  High- 
way Commission.  The  defendants  refused  to 
surrender,  and  the  plaintiffs  brought  this  ac- 
tion for  possession  of  the  offices.  The  de- 
fendants do  4iot  deny  the  above  all^fatlons, 
but  allege  that  the  plaintiffs  are  not  entitled 
to  recover  because  Public  Local  Laws  of  1913, 
a  441,  I  7,  provides: 

"That  a  township  highway  commission  fat 
each  and  every  township  in  the  county  of  John- 
ston ia  hereby  created  and  incorporated,  which 
township  highway  commission  shall  consist  of 
three  members,  one  of  which  shall  be  chairman, 
and  another  derk;  said  township  highway  com- 
mi<!sien  shall  be  selected  fw  their  fitness  and 
not  for  political  faith.  Provided  that  at  each 
and  every  election  by  popular  vote  of  any  town- 
ship highway  commission,  and  in  order  to  i«- 
move  the  same  as  far  as  possible  from  partisan 
politics,  one  each  of  the  two  members  of  the  sev- 
eral township  hishway  commissians  to  be  elected 
under  this  act,  shall,  so  far  as  feasible  and  prac- 
ticable, come  from  each  of  the  two  leading  po- 
litical parties  of  snch  township." 

The  defendants  allege  that  all  three  of  the 
plaintiffs  are  Republicans,  and  that  it  was 
"possible  and  practicable"  to  have  elected  a 
competent  person  of  a  different  political  faith 
in  compliance  with  the  provisions  of  said 
statute.  We  are  of  opinion  that  the  plain- 
tiffs are  entitled  to  recover  possession  of  tlie 
offices  as  adjudged  by  his  fionor  l>elow.  We 
think  the  words  of  the  act  dedaring.  In  sub- 
stance, that  "so  far  as  feasible  and  practica- 
ble" two  members  shall  be  selected  from  each 
of  the  two  leading  political  parties  are  mere- 
ly recommendatory  to  the  voters.  They  arc 
entirely  too  indefinite  and  onoertain  to  have 
the  effect  of  affixing  a  qualification  to  the 
position  of  highway  commission. 

[2]  The  feasibility  and  practlcabiUty  of 
electing  persons  of  different  political  parties 
is  a  matter  for  the  vgters  to  pass  on,  and 
their  Judgment  is  final  and  not  reviewable  by 
the  courts. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 

CLARK,  C.  J.  (concorring).  At  an  election 
regularly  held  November  7,  1916,  for  three 
highway  commissioners  in  Ingrams  township, 
Johnston  county,  the  plaintiffs  received  the 
following  vote:  John  T.  Cole,  321  votes ;  W. 
B.  Massengill,  321  votes;  and  S.  W.  Brown, 
318  votes;  while  the  defendanta  received: 
John  W.  Sanders,  192  votes;  W.  W.  Stewart, 
197  votes ;  and  Jotm  R.  Massengill,  196  votes. 
The  plaintiffs  duly  subscribed  to  the  oath  of 
office,  and  were  sworn  In  as  township  high- 
way commissioners.  Immediately  thereafter, 
on  December  4,  1916,  they  demanded  of  the 
defendants  John  W.  Sanders  and  G.  K.  Mass- 
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englll,  who  were  members  of  the  old  board 
of  highway  commissioners  for  said  township, 
the  books,  records  and  all  other  proi)erty  of 
said  highway  commission,  which  the  defend- 
ants refused  to  surrender,  and  this  action  of 
quo  warranto  was  brought  for  the  possession 
of  said  offices.  The  defendants  do  not  deny 
above  allegations,  but  allege  that  the  plain- 
tiffs are  not  entitled  to  recover  because  Pub- 
lic Local  Laws,  1913,  c.  441,  {  7,  provides: 

"A  township  highway  commission  for  each  and 
ever;  township  in  the  county  of  Johnston  is 
her^y  created  and  incorporated,  which  town- 
ship highway  commission  shall  consist  of  three 
members,  one  of  which  shall  be  chairman,  and 
uother  clerk;  said  township  highway  commis- 
non  shall  be  selected  for  their  fitness,  and  not 
for  political  faith,  provided,  that  at  each  and 
every  election  by  popular  vote  of  any  township 
'highway  commission,  and  in  order  to  remove  the 
tame  as  far  as  possible  from  partisan  politics, 
one  each  of  the  two  members  of  the  several 
township  highway  commissions  to  be  elected  un- 
der this  act,  shall,  so  far  as  feasible  and  prac- 
ticable, come  from  each  of  the  two  leading  po- 
litical parties  of  sach  township." 

A  third  member  was,  by  same  section,  to 
be  Chosen  by  each  township  after  the  first 
election. 

The  defendants  aUege  that  all  three  of  the 
plaintiffs  are  Bepubllcans,  and  that  it  was 
"possible  and  practicable"  to  have  elected  a 
competent  man  of  a  different  political  faith 
in  compliance  with  the  provisions  of  said 
itBtute.  Tbo  court,  there  being  no  disputed 
facts,  properly  rendered  Judgment  In  favor 
of  the  plaintiffa 

If  the  constltutioDal  qnallflcations  apply  to 
this  position  this  case  is  governed  by  SpruUl 
r.  Bateman,  162  N.  C.  691,  77  S.  B.  769,  Ann. 
Gas.  1915B,  516.  in  which  it  is  said: 

"The  Constitution  of  this  state,  article  6,  pre- 
scribes who  shall  be  'voters,'  and  section  7  of 
that  article  provides:  'Every  voter  in  North 
Carolina,  except  as  in  this  article  disqualified, 
shall  be  digible  to  office.'  The  Legislature  is 
therefore  forbidden  by  the  organic  instmment  to 
disqualify  any  voter,  not  disqualified  by  that  ar- 
ticle, from  holding  any  office.  The  General  As- 
sembly cannot  render  any  'voter*  ineligible  for 
office  by  exacting  any  additional  qualifications, 
as  by  prescribing,  in  this  instance,  that  the 
candidate  shall  be  a  'lif-ensed  attorney  at  law,' 
any  more  than  it  conid  prescribe  that  he  should 
own  a  specified  quantity  of  property,  or  should  be 
of  a  certain  age,  or  race,  or  religious  belief,  or 
possess  any  other  qualification  not  required  to 
make  him  a  voter." 

The  provision  in  the  Constitution  (article 
8,  I  7)  that  "every  voter  in  North  Carolina, 
except  as  In  this  article  disqualified,  shall  be 
eligible  to  office"  was  especially  intended  to 
prevent  any  action  by  the  Legislature  dis- 
qualifying any  voter  from  holding  office  on 
account  of  race  or  color.  The  disqualifica- 
tions in  tliat  article  provided  are  set  out  in 
section  8  thereof,  and  disqualify  only  atheists 
and  those  convicted  of  treason,  felony,  or  of 
any  penitentiary  offense  or  of  corruption  or 
malpractice  in  office,  unless  restored  to  tlie 
rights  of  citizenship.  The  legislature  is 
disabled  therefore  to  disqualify  any  other 
"voter"  from  holding  office.  The  Constitu- 
tion (article  14,  {  2)  prescribes  as  a  penalty 


to  be  imposed  by  a  sentence  of  court  dis- 
qualification to  hold  office  upon  any  one  who 
shall  take  part  in  or  be  accessory  to  duel- 
ling, and  the  same  article  (section  7)  prohib- 
its any  person  from  holding  two  offices  or 
places  of  trust  or  profit.  However  commend- 
able the  object  of  the  Legislature  was  in  at- 
tempting to  provide  for  a  nonpartisan  board 
of  township  highway  commissioners,  the  pro- 
vision of  the  Constitution  is  so  explicit  tliat 
the  Judge  properly  refused  to  hold  either  of 
the  plaintiffs  as  disqualified,  it  being  ad- 
mitted that  all  three  had  received  a  majority 
of  the  votes  cast.  It  is  difficult  to  see  which 
one  of  the  three  he  could  have  held  disquali- 
fied ;  and,  if  he  tiad  held  one  of  tbem  disqual- 
ified, still  two  were  admittedly  legal  officers, 
and,  being  a  majority  of  the  l>oard,  they  were 
entiUed  to  a  mandamus  to  be  Inducted  into 
office,  and  they  could  th«i  fill  the  vacancy 
as  to  the  third  man  as  provided  in  the  act, 
for  upon  no  theory  could  any  one  of  the  de- 
feated candidates  be  held  elected  on  account 
of  the  disqualification  of  his  con^etitor,  U 
it  bad  existed  (Spruiil  v.  Bateman,  supra, 
where  the  propoEdtion  is  fully  discussed),  and 
there  would  be  merely  a  failure  to  elect  the 
third  commiesiontt. 

It  is  very  apparent  that  It  the  Legislature 
can  prescribe  that  a  part  of  the  commission 
must  belong  to  the  opposite  poUUcai  party; 
if  it  can  take  into  consideration  as  qualiflca- 
Uon,  or  diBquallfication,  the  political  or  re- 
ligious or  other  views  of  candidates,  it  can 
prescribe  that  all  the  members  of  the  com- 
mission or  candidates  for  any  office,  even 
members  of  the  Legislature,  sh&ll  be  of  the 
same  party,  or  of  the  same  race,  or  of  the 
same  church  affiliations,  as  the  majority  of 
the  General  Assembly.  It  Is  true  that  this  is 
a  very  improbable  action,  but  it  was  because 
that  it  was  deemed  probable  that  some  fu- 
ture Legislature  might  prescribe  race  or  color 
as  a  qualification  for  office  that  this  enact- 
ment was  put  in  the  Constitution,  with  a 
view  of  preventing  "any  disqualification  of 
any  voter,  "other  than  those  in  that  article 
disquaUfied." 

In  accordance  vrlth  these  views  is  the  rul- 
ing In  Attorney  General  v.  Detroit,  68  Mich. 
'213,  24  N.  W.  887,  S6  Am.  Bep.  676,  and  many 
other  cases.  "Where,  however,  no  consti- 
tutional prohibition  intervenes,  the  Legisla- 
ture may  fix  the  qualifications  for  office,  and 
may  also  add  to  theni  at  pleasure."  Mechem 
on  Offices,  ||  97,  465 ;  Commonwealth  v.  nai- 
sted,  148  Mass.  S86,  387,  19  N.  E.  224,  2  U 
B.  A.  142,  12  Am.  St.  Bep.  666;  Bogers  v. 
Buffalo,  123  N.  T.  173,  26  N.  B.  274,  9  L.  B. 
A.  679. 

We  have  very  proper  provisions,  requiring 
in  the  appointment  of  election  boards  for 
canvassing  returns  that  at  least  one  member 
shall  be  of  an  opposite  political  party  from 
the  other  two.  This  is  to  insure  fairness  in 
Che  returns,  and  is  a  liighly  important  provi- 
sion for  the  correct  ascertainment  of  the  pop- 
ular will  at  the  ballot  box.    These  appoin- 
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tees,  however,  are  not  oflClcers  within  the 
meanldg  of  this  provision  of  the  Constitution. 

There  is  ample  authority,  however,  for  the 
proposition  that  the  qualifications  prescribed 
for  office  in  a  Constitution  apply  only  to  of- 
fices created  therdn  or  authorized  by  it  (as 
was  the  case  In  Spruill  v.  Bateman,  supra, 
who  was  elected  Judge  of  recorder's  court 
which  the  Legislature  was  authorized  to  cre- 
ate by  Amendment  of  1876,  art  4,  {  12).  In 
Scown  V.  Czarneckl,  264  111.  312,  106  N.  B. 
279,  L.  R.  A.  1915B,  247,  Ann.  Cas.  1915A, 
772,  it  Is  held  in  a  full  discussion,  with  ample 
citation  of  authority,  that  the  constitutional 
requirements  apply  only  "to  elections  provid- 
ed for  by  that  instrument.  The  qualifications 
of  voters  at  such  elections  are  fixed  by  the 
Constitution,  and  the  Legislature  cannot 
change  them.  Other  elections,  however,  pro- 
vided for  only  by  statute  and  not  by  the 
Constitution,  are  wholly  within  the  control 
of  the  Legislature." 

The  distinction  between  ofllces  of  constitu- 
tional origin  and  those  created  by  statute  as 
to  their  control  by  the  Legislature  has  been 
repeatedly  recognized,  and  the  rule  has  been 
often  announced  that  an  office  created  by  leg- 
islatl.'e  action  Is  wholly  within  the  control 
of  the  Legislature  which  can  declare  the 
manner  of  filling  it,  how,  when,  and  by  whom 
the  incumbent  shall  be  elected  or  appointed, 
and  to  change  from  time  to  time  the  mode  of 
election  or  appointment.  People  v.  Morgan, 
90  111.  568,  and  numerous  other  cases  cited  in 
Scown  V.  Czarneckl,  264  111.  312,  106  N.  E. 
276,  L.  R.  A.  1915B,  247,  Ann,  Cas.  1915A, 
772,  In  State  v.  Dillon,  32  Fla.  545,  14 
South.  383,  22  L.  B.  A.  124,  Buckner  v.  Gor- 
don, 81  Ky.  665,  Hanna  v.  Young,  84  Md.  179, 
35  Atl.  674,  34  L.  R.  A.  65,  67  Am.  St.  Rep. 
396,  Plummer,  v.  Yost,  144  111.  68,  33  N.  E. 
191,  19  Ia  R.  A.  110,  and  many  other  cases 
It  is  held  that: 

"Constitutional  provisions  prescribing  the 
qualifications  of  electors  do  not  apply  to  any 
dection  for  municipal  offices,  not  provided  for 
by  the  Constitution,  but  created  by  legislative 
enactment." 

This  is  made  absolutely  so  in  our  state  by 
the  amendment  to  the  Constitution  (now  sec- 
tion 14,  art  7)  wUch  places  suflTrage  in  the 
counties  and  towns  absolutely  in  the  discre- 
tion of  the  General  Assembly.  Under  this 
amendment  the  Legislature,  in  a  very  large 
number  of  counties,  during  a  long  series  of 
years,  made  the  magistrates,  and  not  the 
people  at  large,  electors  for  county  officers, 
and  provided  for  the  appointment  of  alder- 
menl  by  the  Governor  or  by  other  constituen- 
cies than  the  people.  Harriss  v.  Wright,  121 
N.  C.  172,  28  S.  E.  269.  To  this  day  In  many 
counties,  the  justices  are  not  elected  by  the 
"voters,"  but  by  the  Legislature.  Laws  1917. 
c.  10. 

As  the  board  of  highway  commisstoners  of 
this  township  was  created,  not  by  the  Con- 
stitution but  by  the  General  Assembly,  it 
had  the  power  to  prescribe  by  what  constitu- 


ency they  should  be  elected,  whether  by  the 
magistrates,  or  by  the  landowners  or  by  the 
county  commissioners  or  otherwise;  and 
hence  the  General  Assembly  had  the  right  to 
prescribe  qualifications  for  these  positions  at 
pleasure.  Mechem  on  Offices,  §  97 ;  Common- 
wealth V.  Plaisted,  148  Mass.  386,  19  N.  E. 
224,  2  U  R.  A.  142,  12  Am.  St.  Rep.  566; 
Rogers  v.  Buffalo,  123  N.  Y.  173,  25  N.  E.  274, 
9  L.  R.  A.  679.  Therefore,  speaking  for  my- 
self, while  admitting  that  there  can  be  no 
disqualifications  for  office  added  by  the  Leg- 
islature as  to  offices  created  by  the  Constitu- 
tion (which  was  not  done  in  this  act)  it  seems 
to  me  that  as  to  positions  created  by  the  Gen- 
eral Assembly  having  the  authority  to  create 
the  office  it  can  prescribe  its  term  and  sal- 
ary and  tenure,  and  change  or  abolish  these 
at  will,  and  that  hence  the  act  in  question 
is  valid  in  requiring  that  one  of  the  high- 
way commission  shall  be  of  the  opposite  po- 
litical party  to  the  others,  but  there  is  no 
method  provided  for  enforcing  the  disqualifi- 
cation, and  In  the  absence  of  such  legislation 
the  Judge  was  compelled  to  require  the  de- 
fendants to  surrender  the  office  to  the  newly 
elected  board,  of  whom  two  at  least,  being  a 
quorum,  are  duly  elected,  and  legally  enti- 
tled. No  one  of  the  defendants  was  elected 
or  has  any  color  of  tlUe. 

In  this  there  is  no  question  raised  as  to 
the  right  of  the  Legislature  to  authorize  oth- 
er than  state  voters  to  hold  office.  It  is  sim- 
ply a  question  whether  it  has  a  right  to  dis- 
qualify any  who  are  voters  at  that  election 
from  eligibility  to  these  positions  for  which 
they  received  a  majority  of  the  votes.  It 
was  well  said  by  Chief  Justice  Marshall  (U. 
S.  V.  Maurice,  2  Brock.  96  Fed.  Cas.  No.  IS,- 
747):  "Although  an  office  is  an  employment, 
every  employment  Is  not  an  office."  Mechem 
on  Offices,  {  2,  and  notes;  Throop  on  Offi- 
cers, S  3,  and  notes.  Our  state  Constitution 
clearly  distinguishes  between  "offices"  refer- 
red to  In  the  Constitution  (article  6,  {  7)  to 
which  "every  voter"  is  eligible,  unless  dis- 
qualified In  the  following  section  8  of  tliat 
article,  and  "places  of  trust  or  profit,"  which 
are  therefore  not  offices  (Const,  art  14,  i  7). 
For  these  places  of  trust  or  profit  the  Legis- 
lature is  not  disabled  from  prescribing  or  add- 
ing other  qualifications.  For  this  reason  al- 
so, I  am  personally  of  opinion  that  the  Leg- 
isli^ture  was  authorized  to  prescribe  such 
qualifications  as  it  saw  fit  for  this  board  cre- 
ated by  Itself ;  and  on  that  ground  also  am  of 
opinion  that  the  act  is  valid,  but  that  the 
Judge  below  could  not  do  otherwise  than  in- 
duct the  two  admitted  legal  commlssioneis 
into  office  and  oust  the  defendants,  leaving 
the  newly  elected  board,  of  whom  a  legal 
quorum  was  present,  to  manage  the  affairs 
of  the  commission.  In  the  absence  of  a  leg- 
islative provision  prescribing  the  method  of 
procedure  when  one  of  those  receiving  the 
highest  vote  is  not  of  an  opposite  political 
party  to  the  other  two,  the  courts  must  wait 
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till  the  Legislature  Bball  prescribe  such 
metbod. 

Can  it  seriously  be  held  that  to  the  voters 
of  this  township  was  really  submitted  the 
question  whether  there  was  any  Democrat 
whom  it  was  "feasible  and  practicable  to 
elect."  They  did  not  in  fact  pass  upon  any 
such  question.  The  majority  of  voters  in  the 
township  were  Republicans,  and  they  elected 
three  Republicans  because  they  preferred 
tbem,  and  they  were  doubtless  advised  by 
counsel  that  under  the  ConstltutloD,  and  the 
ruling  of  this  court  in  Sprulll  r.  Bateman, 
162  N.  C.  591,  77  S.  E.  768,  Ann.  Cas.  1915B, 
515,  "Every  voter  was  eligible"  unless  he 
were  an  atheist,  a  convict,  or  had  been  re- 
moved from  office  for  corruption;  and  for 
that  reason,  and  not  because  they  voted  that 
no  Democrat  in  the  township  was  competent, 
did  the  electorate  choose  the  plaintiffs  at  the 
ballot  box. 

The  Judgment  of  the  court  below  in  any 
view  should  be  affirmed. 


074   K.   C.  125) 

WEST  V.  ATLANTIC  COAST  LINE  B.  R. 
(No.  112.) 

(Supreme  Court  of  North  Carolina.     Sept  26, 
1917.) 

1.  COMMEBCB  ®=327(5) — ^MaSTEB  JlRD  SEBVAnT 

— Injuries  to  Sebvant— "Intebstath  Com- 

mescb" — What  CoNSTrrTJTBS. 
A  crossing  flagman  required  to  give  signals 
to  an  interstate  train  and  injured  while  assist- 
ing the  engineer  in  its  operation  over  the  cross- 
ing is  engaged  in  interstate  commerce,  and  his 
recovery  is  governed  by  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908.  c.  149.  35 
Stat  66  [U.  S.  Comp.  St  1916,  i§  8657-8665]). 

[Ed.  Note. — For  other  deflnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  Appeal  and  Ebeoe  iS=»1001(1)— Scope  or. 

The  Conrt  of  Appeals  cannot  interfere  with 
the  jury  in  finding  facts  upon  evidence  sufficient 
to  warrant  their  verdict 

3.  Masteb  and  Servant  <S=»270(7)— Injuries 
TO  Sebvant^Evidence— Admissibility. 

In  a  crossing  flagman's  action  for  injuries, 
evidence  that  shortly  after  the  accident  the  rail- 
way repaired  the  roadbed  at  the  place  of  the  ac- 
cident was  admissible  not  as  an  admission,  but 
as  tending  to  show  that  the  place  was  defective, 
In  corroboration  of  plaintiff. 

Ai^)eal  from  Superior  Court,  Harnett 
County;   Stacy,  Judge. 

Action  by  Festus  West  against  the  Atlantic 
Coast  Line  Railroad.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Action  for  injuries  caused  by  negligence. 
The  evidence  tends  to  show  that  on  the  23d 
day  of  Etecember,  1914,  the  plaintiff  was  em- 
ployed by  the  defendant  as  street  crossing 
flagman  at  Broad  street,  in  the  town  of 
Dunn,  which  runs  east  and  west  and  inter- 
sects the  main  line  of  defendant's  railway, 
running  north  and  south,  at  right  angles.  At 
the  crossing  the  defendant  has  two  main  line 
tradu  and   one  warehouse  or   pass   track. 


The  duties  of  plaintiff  were  to  warn  persons 
traveling  Broad  street  of  the  approach  of 
trains  about  to  cross  said  street  This  was 
done  by  means  of  a  flag  which  the  pUlntiff 
carried  in  his  hand  by  day  and  of  a  lantern 
by  night  PlalntlfTs  Instructions  were,  and 
it  was  his  custom  upon  the  approach  of  a 
train,  to  stand  on  the  side  of  the  track  npon 
which  the  engineer  sat  in  his  cab.  On  De- 
cember 23,  1914,  npon  the  approach  of  train 
No.  89  from  the  north,  It  being  an  interstate 
passenger  train,  plaintiff  was  standing  on  the 
west  side  of  the  track  and  gave  persons  trav- 
eling on  Broad  street  warning  of  the  coming 
of  the  train.  As  soon  as  the  train  stopped, 
being  then  on  the  crossing,  the  plaintiff  hand- 
ed his  flag  to  Will  Taylor,  who  was  standing 
on  the  west  side  of  the  track,  and  himself 
went  upon  the  platform  of  the  standing  train, 
the  evidence  being  conflicting  as  to  whether 
he  went  in  the  train  to  assist  or  to  see  a  pas- 
senger, or,  as  he  himself  testlfled,  made  bis 
way  as  rapidly  as  possible  over  the  platform, 
which  was  crowded  with  people,  to  the  other 
side  of  the  train,  which  was  a  part  of  his 
duty ;  plaintiff  stating,  as  a  witness,  that  he 
was  going  across  the  platform  for  the  pur- 
pose of  clearing  the  second  main  line  track 
on  the  east  side  of  said  train  of  all  persons 
who  might  be  standing  upon  said  track,  al- 
though there  was  no  train  approaching  upon 
said  second  track  In  so  far  as  he  could  see. 

The  plaintiff's  evidence  tends  to  show  that 
he  had  made  his  way  across  the  platform 
and  had  descended  the  steps  on  the  east  side 
of  the  train,  and  had  reached  the  lowest  step, 
occupying  then  his  proper  position,  when,  as 
he  was  in  the  act  of  stepping  on  the  ground, 
the  train  started  suddenly  and  with  a  Jerk, 
throwing  plaintiff  off.  The  bottom  step 
struck  his  back,  rolled  him  under  the  train, 
one  of  his  legs  being  cut  off  by  the  wheels  of 
the  train.    He  received  other  minor  injuries. 

The  evidence,  on  the  part  of  the  defendant 
tended  to  show  that  plaintiff  had  gone  into 
the  train:  that  he  came  out  after  the  train 
had  started,  and  attempted  to  get  off,  running 
for  some  time  while  holding  to  the  grablron 
and  falling  under  the  train.  The  plalntlfTs 
evidence  further  tended  to  show  that  the  east 
main  track  had  recently  been  laid.  The 
ground  was  uneven  between  the  cross-ties 
when  he  was  hurt,  but  that  the  same  had 
been  remedied  since  the  accident  by  elevating 
the  track  across  Broad  street  some  nine  inch- 
es or  more.  There  was  evidence  tending  to 
show  that  all  the  time  the  plaintiff  was  in 
the  discharge  of  his  duties  as  flagman  when 
he  was  on  the  ground  and  when  he  crossed 
over  the  steps  and  platform  in  his  attempt  to 
reach  the  east  side  of  the  track,  and  that  he 
was  assisting  or  helping  the  engineer  to  move 
his  train  safely  at  the  time  he  was  Injured. 
Under  the  evidence  and  charge  of  the  court 
the  jury  rendered  the  following  verdict: 


4ts»For  other  case*  ne  rame  topic  xnl  K^lf -NUMBER  In  all  Key-Numbered  DigesU  and  Indexes 


Digitized  by 


Google 


480 


83  SOUTHEASTERN  RKPOBTEB 


(N.a 


"(1)  Was  the  plaintiff  injured  bjr  the  negli- 
gence of  the  defendant  as  alleged  in  the  com- 
plaint?   Answer:  Yes. 

"(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injuries  as  alleged  in  the  an- 

"(3)  Was  the  defendant  en{r»ged  In  interstate 
commerce,  and  was  the  plaintiff  employed  by  the 
defendant  in  interstate  commerce  at  the  time 
of  the  plaintiffs  injury?    Answer:   Yes. 

"(4)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  the  defendant?  Answer: 
$7,500." 

Judgment  was  entered  thereon,  and  defend- 
ant appealed. 

Rose  &  Rose,  of  Fayettevllle,  and  Clif- 
ford &  Townsend,  of  Dunn,  for  appellant. 
E.  F.  Young  and  B.  L.  Godwin,  both  of  Dunn, 
for  appellee. 

WALKER,  J.  (after  stating  the  facta  as 
above).  It  was  admitted  that  the  train,  from 
which  the  plaintiff  fell,  had  come  from  the 
state  of  Virginia  Into  this  state,  and  there- 
fore was  being  used  In  Interstate  commerce. 
The  principal  question  discussed  before  us 
was  whether  the  plaintiff,  at  the  time  he 
was  Injured,  was  employed  In  interstate 
commerce,  as  he  alleged  In  his  complaint; 
there  being  evidence  to  support  the  allega- 
tion which  tended  to  prove  that  he  was  a 
flagman  at  Broad  street  crossing,  In  the 
city  of  Dunn,  and  his  duties  were  to  flag 
trains  approaching  from  either  direction,  so 
that  they  might  proceed  safely  to  and  be- 
yond the  croeslng,  and  also  that  pedestrians 
could  be  properly  warned  that  a  tratn  was 
coming  to  the  crossing,  so  that  they  might 
protect  themselves.  He  was  required  to 
stand  on  the  side  of  the  train  where  the 
engineer  sat  In  his  cab,  so  that  he  could 
co-operate  with  him  In  the  movement  of  the 
train  through  Dunn,  and  thereby  prevent  any 
Injury  to  the  persons  on  the  train  and  the 
I>eople  using  the  crossing ;  and  it  was,  while 
he  was  performing  his  .usual  duties,  and  aft- 
er he  had  flagged  the  engineer  on  the  west 
Bide  of  the  track,  that  be  passed  over  the 
platform  of  the  car  to  the  other  side  to  fur- 
ther perform  his  duty.  While  doing  so  he 
was  thrown  from  the  lowest  step  of  the  plat- 
form on  the  east  side  by  a  sudden  and  vio- 
lent jer^  of  the  train,  and  his  Injuries  were 
the  result  of  the  fall. 

[1]  The  case  was  tried  under  the  federal 
Employers'  Liability  Act  of  Congress.  We 
cannot  perceive  why  the  plaintiff  was  not 
employed  in  interstate  commerce  at  the  time 
fie  was  hurt,  as  he  was  directly  connected, 
by  the  nature  of  the  duties  assigned  to  blm, 
with  the  movement  of  the  train  from  which 
he  fell,  and  was,  of  course,  on  the  train  when 
the  accident  occurred.  It  seems  to  us  that 
these  facts,  not  seriously  disputed,  In  this 
phase  of  the  case  bring  it  squarely  within 
the  operation  of  the  federal  law.  The  very 
question  we  have  here  was  virtually  passed 
upon  by  us  In  the  recent  cases  of  Sears  v. 
A.  C.  L.  B.  B    Co.,  1C9  N.  0.  447,  86  S.  B. 


176;  Raines  v  Sou.  RaUway  Ca,  169  N.  a 
189,  85  S.  E.  294.  In  the  Sears  Case  we  said 
that: 

"The  first  question  may  well  be  disposed  of  by 
a  bare  reference  to  the  evidence.  •  •  •  T^ie 
engine  which  was  to  carry  the  train  to  Florence, 
S.  p.,  had  steam  up,  and  R.  C.  Garland,  the 
engineman,  was  in  the  cab,  and  moved  the  train 
under  signals  from  the  plaintiff.  This  would 
seem  to  properly  characterize  this  train  as  one 
engaged  m  mterstate  commerce,  and  while  the 
plaintiff  was  employed  on  a  local  shifting  m- 
gine,  any  injury  to  him  through  the  negligence 
of  the  defendant  while  he  was  engaged  in  cut- 
ting out  the  'bad  order  car'  from  this  train  is 
regarded  in  law  as  one  received  while  he  was 
'employed  in  such  commerce.'  " 

We  referred  to  Pedersen  ▼.  D.  !:<.  &  W. 
Ballroad  Co.,  229  U.  8.  146,  83  Sup.  Ct  648, 
57  Ll  Xkl.  1125,  Ann.  Gas.  1914C,  153,  where 
the  court  held  that  the  plaintiff,  who  was 
Injured  by  the  negligence  of  the  defendant 
In  that  case  while  he  was  carrying  bolts  to 
the  workmen  on  a  bridge  which  was  part 
of  the  defendant's  railway  and  was  being  re- 
paired in  some  of  Its  parts,  was  employed 
In  Interstate  commerce.  Defendant  was  an 
interstate  carrier,  Its  line  extending  through 
several  states.  It  was  held  that,  upon  titese 
facts,  the  defendant  was  engaged  In  Inter- 
state commerce,  and  that  plaintiff,  who  waa 
run  down  and  Injured  by  an  Intrastate  train 
while  carrying  the  bolts,  was  employed  la 
Interstate  commerce  at  the  time  of  his  In- 
jury.   The  court  said  In  the  Pedersen  Case: 

"The  statute  now  before  ns  proceeds  upon  the 
theory  that  the  carrier  is  charged  with  the  duty 
of  exercising  appropriate  care  to  prevent  or  cor- 
rect 'any  defect  or  insufficiency  •  •  •  in 
its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other  equip- 
ment used  in  interstate  commerce.  But  Inde- 
pendently of  the  statute,  we  are  of  opinion  that 
the  work  of  keeping  such  instrumentalities  in  a 
proper  state  of  repair  while  thus  used  is  so 
closely  related  to  such  commerce  as  to  be  in 
practice  and  in  legal  contemplation  a  part  of 
it.  The  contention  to  the  contrary  proceeds 
upon  the  assumption  that  interstate  commerce 
by  railroad  can  be  separated  into  its  several 
elements  and  the  nature  of  each  determined  re- 
gardless of  its  relation  to  others  or  to  the  busi- 
ness as  a  whole.  But  this  is  an  erroneous  as- 
sumption. The  true  test  always  is:  Is  the  work 
in  question  a  part  of  the  interstate  commerce 
in  which  the  carrier  is  engaged?  •  •  •  Qf 
course,  we  are  not  here  concerned  with  the  con- 
struction of  tracks,  bridges,  engines  or  cars 
which  have  not  as  yet  become  instrumentalities 
in  such  commerce,  but  only  with  the  work  of 
maintaining  them  in  proper  condition  after 
they  have  become  such  instrumentalities  and 
during  their  use  as  such.  True,  a  track  or 
bridge  may  be  used  In  both  interstate  and  in- 
trastate commerce,  but  when  it  is  so  used  it  is 
none  the  less  an  instrumentality  of  the  former; 
nor  does  its  double  use  prevent  the  employment 
of  those  who  are  engaged  in  its  repair  or  in 
keeping  it  in  suitable  condition  for  use  from 
being  an  employment  in  interstate  commerce." 

But  the  Raines  Case,  supra,  decided  by  us, 
and  reported  In  169  N.  C.  180,  85  S.  E.  294, 
Is  precisely  In  point.  It  was  the  case  of  a 
flagman  who  was  giving  signals  to  the  en- 
gineer of  an  Interstate  train,  and,  while 
doing  so,  was  struck  by  the  train  and  killed. 
The  case  was  tried  under  the  federal  act. 
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and,  with  reference  to  this  feature  of  the 
case,  we  said: 

"The  intestate,  at  the  time  of  Ida  death,  was 
employed  in  interstate  commerce,  and  the  case 
was  therefore  properly  tried  onder  the  federal 
Employers'  Liability  Act." 

This  Is  decisive  of  the  present  case.  Other 
tests  by  which  to  determine  whether  a  plain- 
tiff was  at  the  time  of  his  injury  employed 
In  Interstate  commerce  are  stated  in  the  fol- 
lowing authorities,  from  wliich  we  make  sev- 
eral extracts: 

"The  question  for  decision  is:  Was  Shanlts 
at  the  time  of  the  injury  employed  in  interstate 
commerce  within  the  meaning  of  the  Gmploy- 
ers'  Liability  Act?  What  his  employment  was 
on  other  occasions  is  immaterial,  lor,  as  before 
indicated,  the  act  refers  to  the  service  being 
rendered  when  the  injury  was  suffered.  Having 
in  mind  the  nature  and  usual  course  of  the 
basiness  to  which  the  act  relates  and  the  evi- 
dent purpose  of  Congress  in  adopting  the  act,  we 
think  it  speaks  of  interstate  commerce,  not  in 
a  technical  legal  sense,  but  in  a  practical  one 
better  suited  to  the  oocasion  (see  Swift  &  Co.  v. 
United  States,  196  U.  8.  375,  398,  25  Sup.  Ct. 
276,  49  L.  Ed.  618,  525),  and  that  the  true 
test  of  employment  in  such  commerce  in  the 
sense  intended  is:  Was  the  employ6,  at  the  time 
of  the  injury,  engaged  in  interstate  transporta- 
tion, or  in  work  so  closely  related  to  it  as  to 
be  practically  a  part  of  it?" 

The  court  then  gives  several  lUostrattons, 
and  among  them  this  one:  , 

"Where  a  fireman  is  walking  ahead  of  and 
piloting  through  several  switches  a  locomotive 
which  is  to  be  attached  to  an  interstate  train 
and  to  assist  in  moving  the  same  up  a  grade," 
citing  Norfolk  &  W.  Kailroad  Co.  v.  Earnest, 
229  U.  S.  114,  33  Sup.  Ct.  654,  57  L.  Ed.  1096, 
Ann.  Cas.  1914C,  172,  which  is  almost  identical 
in  its  facta  with  our  case;  Shanks  v.  Delaware, 
Ll  ft  W.  R  Co.,  289  U.  S.  S56,  86  Sup.  Ct. 
188.  60  Ll  Ed.  436,  L.  R.  A.  1916C,  797. 

"But  other  employes  of  common  carriers  by 
railroad  are  not  within  the  purview  of  the  fed- 
eral Employers'  Liability  Act  unless  they  are 
actually  engaged  in  interstate  transportation, 
that  is,  in  transporting  passengers  or  freight 
from  one  state  to  another,  or  in  such  work  that 
is  BO  closely  related  to  interstate  transportation 
■8  would  be  in  a  practical  sense  a  part  of  inter- 
state transportation.  The  interstate  status  of 
an  employe  in  each  case  must  depend  largely 
oa  its  own  particular  facts."  Minneapolis  &  St 
Louis  R.  R.  Co.  T.  Winters,  242  U.  S.  353,  87 
Sup.  Ct  170,  61  L.  Ed.  858,  13  N.  C.  C.  A. 
U35. 

The  case  of  Oraber  y.  D.  S.  &  A  Rail- 
road Co.,  159  Wis.  414,  150  N.  W.  489,  is  a 
valuable  one  on  this  question.  We  quote  a 
part  of  the  syllabos: 

_  "1.  Where  the  facts  are  undisputed  the  ques- 
tion whether  a  particular  service  or  engagement 
therein  is  of  interstate  character  is  one  of  law ; 
but  when  material  facts  bearing  on  that  ques- 
tion are  in  dispute  they  may  properly  be  deter- 
mined by  the  jury,  leaving  to  the  court  the  le- 
gal conclusion  to  be  drawn  therefrom. 

•'2._A  railway  employe,  while  actually  per- 
forming a  service  essential  .to  or  so  closely  con- 
nected with  the  business  of  interstate  commerce 
as  to  be  substantially  a  part  of  it,  though  not 
necessarily  exclusive  of  all  intrastate  features, 
is  employed  in  interstate  commerce  within  the 
meaning  of  the  federal  Employers'  Liability 
Act 

"3.  If  the  particular  service  in  progress  at  the 
time  of  the  injury,  in  any  substantial  part,  is 
within  the  interstate  field,  then  the  federal  law 
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rules  the  case  if  either  party  so  elects ;  but  this 
is  a  right  which  may  be  waived,  expressly  9r 
impliedly." 

The  Judge  in  our  case  submitted  the  dis- 
puted questions  of  fact  to  the  Jury  as  to  the 
nature  of  plalntitTs  employment  at  the  time 
of  his  Injury,  and  the  Jury  decided  adversely 
to  the  defendant. 

There  are  other  decisions  of  the  highest 
federal  court  which  strongly  support  our 
view,  but  it  is  unnecessary  even  to  dte  them 
as  those  already  considered  are  quite  suffi- 
cient to  show  that  the  question  has  been 
Anally  settled  by  them  upon  substantially 
similar  facts.  The  plaintiff  co-operated  with 
the  engineer  in  protecting  the  train  and  facil- 
itating Its  movement  through  Dunn.  He 
performed  substantially,  and  to  a  certain  ex- 
tent, though  not  exactly  in  the  same  way, 
the  task  of  the  flag-man  on  the  train,  whose 
duty  it  is  to  safeguard  It  from  other  trains 
whldi  are  approaching  it,  in  order  to  pre- 
vent collision.  But  if  plaintiff  could  not 
recover  under  the  federal  act  because  not 
employed  in  interstate  commerce  at  the  time 
of  the  Injury,  we  think  he  had  the  right  to  do 
so  under  our  state  law,  as  we  decided  in 
Sears  v.  Railroad  Co.,  supra.  His  complaint 
Is  broad  enotigh,  in  Its  allegations,  to  include 
a  case  imder  the  state  act  (Laws  1913,  c.  6), 
and  there  is  ample  evidence  to  substantiate 
It.  But  he  is  not  put  to  such  a  necessity,  as 
we  are  of  the  opinion  that,  by  allegation  and 
proof,  he  has  clearly  made  out  his  case  in  the 
other  aspect  of  it 

[2]  Whether  he  went  upon  the  train  to  see 
a  man,  or  for  the  performance  of  his  duty, 
was  a  question  of  fact,  which  the  jury  has 
decided  against  the  defendant.  There  was 
no  tangible  evidence  of  contributory  negli- 
gence, and  no  plea  of  "assumption  of  risks." 
The  Jury  found  all  issues  against  the  defend- 
ant. The  case  Is  a  plain  and  simple  one. 
We  cannot  Interfere  with  the  Jury  in  finding 
facts  upon  evidence  sufficient  to  warrant  their 
verdict.  The  presiding  Judge  submitted  the 
case  to  the  Jury  in  his  charge  with  singular 
clearness  and  impartiality.  There  was  noth>> 
Ing  omitted  that  should  not  have  been  omit- 
ted, and  nothing  expressed  which  should  not 
have  been  said,  but  all  of  it,  after  a  most 
searching  and  critical  examination,  is  con- 
sidered by  us  to  be  entirely  free  from  any 
error  in  law  or  fact  The  Jury  have  simply 
decided  against  the  defendant  the  crucial 
questions,  or  those  upon  which  alone  defend- 
ant could  have  hoped  for  favorable  responses. 

[3]  The  question  of  evidence  raised  by  the 
defendant,  which  is,  that  the  court  admitted 
Incompetent  evidence  as  to  the  condition  of 
the  tra<^  and  roadbed  at  the  time  of  the  in- 
Jury,  and  its  reparation  since  that  time.  Is 
founded  upon  a  misapprehension  of  the  true 
nature  of  that  evidence.  It  was  not  admitted 
as  an  implied  admission  of  negligence  on  the 
part  of  the  defendant,  but  as  tending  to  cor- 
roborate the  plaintiff,  as  a  witness  in  bis  own 
behalf,  as  to  their  condition  at  the  time  of 
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the  accident,  and  the  Instructions  to  the  Jury 
clearly  show  that  the  evidence  was  let  In  sole- 
ly for  such  purpose.  In  this  Tlew  It  was 
competent,  as  we  have  held.  Tlse  t.  Thomas- 
Vllle,  161  N.  C.  281,  65  S.  E.  1007 ;  Pearson 
V.  Clay  Co.,  162  N.  C.  225,  78  S.  B.  73 ;  Boggs 
V.  Mining  Co.,  162  N.  C.  393,  78  S.  E.  274; 
Shaw  V.  Public  Service  Corporation,  168  N. 

0.  611,  84  S.  B.  1010.  The  other  exceptions 
are  unimportant,  or  formal,  and  require  no 
special  discussion. 

The  case  was  correctly  tried,  and  we  there- 
fore affirm  the  judgment. 
No  error. 

(174  N.    C.   141) 

COMMISSIONERS  OF  JOHNSTON  COUN- 
TT  V.  liACT,  State  Treasurer.     (No.  250.) 

(Supreme  Court  of  North  Carolina.     Sept.  26, 
1917.) 

1.  States  <s=>124  —  Pubuo  Aid  fob  High- 
WATS— Bon  d — Statute. 

Under  Laws  1917,  c.  6,  i  20,  providing  that 
townships  and  road  districts  created  by  special 
act  of  the  General  Assembly  may  avail  them- 
selves of  the  benefits  of  the  chapter,  a  statute 
designed  to  enable  the  state  to  lend  its  aid  to 
road  building  and  maintenance  in  counties,  town- 
ships, and  road  districts  upon  compliance  with 
the  requirements  set  out,  provided  that  the  bond 
or  undertaking  filed  with  the  state  treasurer' 
shall  be  executed  by  the  board  or  boards  of 
county  commissioners  of  the  county  or  counties 
in  which  such  township  or  road  district  is  sit- 
uated, and  under  other  provisions  of  the  chap- 
ter, and  its  general  meamng  and  purpose,  wheth- 
er a  loan  from  the  state  for  the  purpose  of  road 
building  and  maintenance  be  applied  for  by  a 
county,  township,  or  road  district,  the  bond  ten- 
dered the  state  must  be  that  of  the  county. 

2.  constitutionai.  liaw  «=>283— law  of  tbb 
Land  —  Construction  and  Maintenance 
OF  Roads  of  Township  ob  Road  District 
— Requimnq  County  to  Give  Obliqation 
TO  Pay  Intebest  on  Loan. 

The  Legislature  of  North  Carolina  is  with- 
out power  to  require  a  county  to  give  its  bind- 
ing obligation  to  pay  the  interest  on  a  loan  at 
6  per  cent,  for  41  years  on  the  application  and 
TOte  of  a  township  or  road  district  for  the  con- 
struction and  maintenance  of  the  roads  of  the 
township  or  district,  since  it  is  not  within  the 
legislative  power  to  tax  one  community  or  local 
taxing  district  for  the  exclusive  benefit  of  anoth- 
er ;  hence  Lews  1917,  c.  6,  {  20,  so  requiring  a 
county,  is  violative  of  Const  art  1,  §  17,  pro- 
viding that  no  person  shall  be  in  any  manner 
deprived  of  his  property,  but  by  the  law  of  the 
land. 

8.  Taxation     $=»44— Unifobmitt— Buiujino 
AND  Maintenance  of  Road — Aid  by  State 
OK  County. 
A  state  or  county  as  a  rule  may  lend  its  aid 
or  expend  its  money  in  the  building  or  mainte- 
nance  of   a  public   road   anywhere   within   its 
borders,  when  it  is  being  done  for  the  public 
benefit  or  as  a  part  of  a  state  or  county  system ; 
but  no  taxing  district  can  be  taxed  for  the  ex- 
clusive benefit  of  another  district 

4.  Highways    ®=>122  —  Indebtedness    Au- 
thorized BY  Vote  of  Township  ob  Road 
Distkict— Statute. 
Laws  1917,  c.  6,  is  designed  to  enable  the 
state  to  lend  its  aid  to  road  building  and  main- 
tenance in   counties,    townshiips,   and   road   dis- 
tricts;   and  section  20,  requiring  the  county  to 
give  its  binding  obligation  to  pay  the  intgrest 


on  a  loan  at  5  per  cent  for  41  years  on  the 
application  and  vote  of  a  township  or  road  di>- 
trict  for  the  construction  and  maintenance  of 
the  roads  of  the  township  or  district,  is  viola- 
tive of  Const,  art  7,  §  7,  providing  that  no 
county,  city,  town,  or  other  municipal  corpora- 
tion shall  contract  a  debt,  pledge  its  faith,  or 
loan  its  credit,  nor  shall  any  tax  be  levied  or 
collected  by  any  officers  of  the  same,  unless  by 
a  vote  of  the  majority  of  the  qualified  voters 
therein. 

5.  Constttdtionai,  Law    (S=»48  —  CONBirru- 
tionauty  of  Statute— Pbesomptiok. 

Wlien  two  constructions  of  a  statute  are 
permissible,  the  courts,  in  favor  of  upholding 
legislation,  should  adopt  that  construction  which 
is  in  accord  with  organic  law ;  but  the  princi- 
ple does  not  justify  a  departure  from  the  plain 
and  natural  significance  of  the  words  employed, 
which  the  meaning  and  purpose  of  the  law  dea^ 
ly  tend  to  confirm  and  support 

6.  CONSTITUTIOHAI,    LAW    ^=347  —  CONSIITO- 

noNAUTY  OF  Statute. 
When  the  constitutionality  of  a  statute  is  in 
question,  what  the  statute  authorizes,  and  not 
what  is  being  presently  done  under  it,  furnishes 
the  proper  test  of  validity, 

Clarlc,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Devin,  Judge. 

Submission  of  agreed  case  by  the  Com- 
missioners of  Johnston  County  against  B.  B. 
Lacy,  Treasurer  of  the  State  of  North  Caro- 
lina. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed,  for  error. 

From  the  facts  as  presented,  It  appears 
that  O'Neal  township,  In  Johnston  county, 
having  decided  by  popular  vote  to  apply  to 
the  state  for  a  loan  of  $40,000  to  establish 
and  maintain  a  system  of  public  roads  hi 
said  township,  pursuant  to  the  provisions  of 
chapter  6,  Lews  1917,  entitled  "An  act  to  en- 
courage road  building  in  North  Carolina  by 
state  aid,"  and  the  result  having  been  duly 
certified  to  the  board  of  commissioners  of 
said  county,  that  body  passed  a  resolution 
to  levy  a  special  tax  in  said  township  at  the 
approaching  August  meeting  in  1917  to  meet 
the  obligations  Imposed  by  the  statute,  duly 
applied  for  said  loan  and  prepared  and  ten- 
dered to  defendant,  the  state  treasurer,  the 
bond  of  the  county  in  the  sum  of  $40,000, 
promising  to  repay  said  'loan  and  interest 
thereon  at  5  per  cent,  for  41  years,  payable 
semiannually,  and  to  be  computed  at  said 
rate  on  each  installment  of  said  loan  tma 
the  date  same  should  be  advanced.  Said  bond 
contained  provision  also: 

"That  in  default  of  prompt  payment  of  said 
interest  as  it  accrues,  the  said  county  of  John- 
ston promises  to  pay  the  penalties  prescribed  by 
section  12,  said  chapter  6,  and  to  observe  and  be 
bound  by  other  provisions  of  the  act" 

Accompanying  the  offer  of  the  bond  was  a 
request  from  the  board  of  commissioners  that 
the  treasurer  presently  advance  on  said  loan 
an  installment  of  $15,000,  etc.  The  same 
facts  are  applicable  in. case  of  Selma  town- 
ship, in  said  county,  except  the  amount  voted 
and  total  loan  applied  for  was  $50,000.  The 
defendant,   the  state   treasurer,   declined  to 


^ssFor  other  caaea  ae«  aame  topic  and  KSY-NUMBER  In  all  Kex-Numbered  Dlgeata  and  Indexea 


Digitized  by  V^UO*^lt^ 


N.C.) 


COMMISSIONERS  OF  JOHNSTON  COUNTY  ▼.  LACT 


483 


accept  the  bond  and  advance  the  money,  con- 
tending: 

"(1)  That  the  act  was  invalid.  (2)  That  the 
bond  tendered  was  not  in  proper  form.  (3)  That 
the  proposed  tax  levy  was  invalid,"  etc. 

The  court,  being  of  opinion  with  the  plain- 
tlfl,  so  entered  Its  judgment  and  directed 
that  the  state  treasurer  pay  the  commission- 
ers the  amounts  asked  for  in  accordance 
with  the  provisions  of  the  lavr.  Defendant 
thereupon  excepted  and  appealed. 

The  Attorney  General  and  B.  H.  Sykea, 
Asst.  Atty.  Gen.,  for  appellant.  F.  H.  Brooks, 
of  Smlthfield,  for  appellee. 

HOKE,  J.  Ghaptere,  Lavrsld^,  isastatr 
ute  designed  to  enable  the  state  to  lend  its 
aid  to  road  building  and  maintenance  in  the 
counties,  townships,  and  road  districts  prop- 
erly applying  therefor  under  its  provisions. 
In  general  terms,  the  scheme  and  purpose  is 
that  the  state  shall  procure  the  money  by 
issuing  its  coupon  bonds,  payable  41  years 
from  date,  bearing  Interest  at  4  per  cent.,  and 
advance  the  money  so  obtained  to  locali- 
ties applying  for  the  same  on  receiving  the 
bond  of  the  respective  counties  promising  to 
pay  Interest  on  the  amount  loaned  at  6  per 
cent,  for  said  period  of  41  years ;  this  1  per 
cent  difference  in  the  amount  of  interest  to 
constitute  a  road  fund  to  be  Invested  by  the 
state  treasurer,  the  purpose  and  estimate  be- 
ing that.  If  continuously  and  favorably  in- 
vested fbr  that  period,  there  should  be  real- 
ized an  amount  sufficient  to  relieve  both  the 
state,  counties,  and  townships  from  ultimate 
liability.  The  loans  are  to  be  advanced  by 
the  state  treasurer  In  amounts  as  required, 
not  to  exceed  the  sum  of  $400,000  semiannu- 
ally, and  this  is  to  continue  for  the  period  of 
41  years,  involving,  if  carried  out  to  its  full 
intent  and  meaning,  the  incurring  ef  a  state 
indebtedness  approximating  $32,000,000.  Pro- 
vision is  also  made  that  if,  at  any  time,  there 
is  any  default  in  payment  of  the  6  per  cent, 
interest,  as  stipulated,  the  bond  shall  be  put 
in  suit  for  the  amounts  due  and  penalties 
attached,  and  if,  at  the  end  of  41  years,  the 
treasurer  has  not  been  enabled  to  realize  the 
full  amount  then  due,  according  to  the 
scheme  of  loans  and  investment,  the  respec- 
tive counties  shall  make  good  the  deficit  in 
proportion  to  the  amount  of  the  proceeds 
which  such  counties  may  have  received.  Aft- 
er thus  providing  for  obtaining  the  money  in 
case  of  counties,  the  statute,  in  section  19, 
establishes  a  limit  on  the  amount  a  county 
may  borrow,  the  same  not  to  exceed,  in  con- 
nection with  other  county  indebtedness,  6 
V>er  cent,  of  the  assessed  valuation  of  the 
property  in  the  county  and  in  section  20  .it  is 
enacted  as  follows: 

"Townships  and  road  districts  created  by  spe- 
cial act  of  the  General  Assembly  may  avail 
themselves  of  the  benefits  of  this  actupon  com- 
tJiance  with  the  requirements  herein  set  out: 
Provided,  that  the  bond  or  undertaking  filed 
with  the  state  treasurer  shall  be  executed  by 
the  board  or  boards  of  county  commissioners  of 


the  county  or  counties  in  which  such  township 
or  road  district  is  situated.  It  shall  be  the  duty 
of  such  commissioners  to  levy  and  the  duty  of 
the  sheriff  to  collect  such  special  taxes  and  make 
payment  thereof  in  the  'manner  and  under  the 
penalty  set  out  in  section  18  of  this  act" 

[1]  The  application  for  a  loan  In  this  case, 
being  In  behalf  of  two  of  the  townships  of 
Johnston  county,  comes  more  directly  within 
the  meaning  of  this  section  20,  and,  consid- 
ering the  same  in  reference  to  the  terms  em- 
ployed and  the  other  provisions  of  the  stat- 
ute and  the  general  meaning  and  purpose  of 
the  law,  it  is  clear,  we  think,  that,  whether 
the  loan  be  applied  for  by  county,  township, 
or  road  district,  the  bond  that  is  tendered 
shall  be  that  of  the  county.  No  other  than 
a  county  bond  is  anywhere  mentioned  in  the 
statute,  and,  in  section  11,  the  statute  ItseU 
says: 

"Said  bond  shall  obligate  said  county  to  pay 
to  the  state  treasurer  the  5  per  cent,  interest 
per  annum  on  the  amount  thus  loaned." 

And  when  the  provisions  of  the  statute 
were  extended  to  townships  and  road  dis- 
tricts, and  the  provision  formally  required 
that  the  "bond  tendered  should  be  executed 
by  the  board  of  county  commissioners,"  It 
plainly  meant  the  bond  that  had  been  previ- 
ously referred  to,  and  which  the  board  of 
county  commissioners  would  naturally  give — 
the  bond  of  their  county.  This  is  evidently 
the  Interpretation  put  upon  It  by  the  advo- 
cates of  the  measure,  as  well  as  the  actors  In 
the  present  suit,  for  in  this  transaction,  said 
to  be  brought  as  a  test  case,  though  the  elec- 
tion and  application  are  by  two  of  its  town- 
ships, the  bonds  are  obligations  of  Johnston 
county.  To  hold  otherwise  would  ndt  only 
be  a  departure  from  the  plain  meaning  of  th? 
language  used,  but  would  leave  the  proviso 
without  substantial  slgniflcance.  And  there 
is  too  controlling  reason  for  such  a  require- 
ment. A  perusal  of  the  statute  will  disclose 
that,  while  the  bonds  of  the  state  are  to  be 
positive  obligations  so  far  as  the  creditor 
or  holder  is  concerned,  It  was  clearly  contem- 
plated that  the  state  should  be  ultimately 
reimbursed  for  its  outlay,  and,  to  this  end- 
proper  security  should  be  furnished.  A  coun- 
ty bond,  in  all  probability,  would  do  this; 
whereas,  the  bond  of  a  township  or  road  dis- 
trict, without  regard  to  Its  size  or  ability  to 
pay,  and  on  which  no  limit  in  its  indebted- 
ness had  been  placed  by  the  statute,  except 
that  it  could  only  have  its  proportionate  part 
in  case  the  aggregate  amount  applied  foK 
should  exceed  semiannual  loan  of  $400,000. 
might  and  often  would  fall  far  short  of  af- 
fording adequate  security.  It  was  for  thir- 
reason,  no  doubt,  that  the  proviso  was  in- 
serted, and  both  its  language  and  the  facta 
and  circumstances  show  that  the  framers  of 
the  statute  intended  that,  in  all  cases,  a 
county  bond  should  be  required. 

[2]  This  being  the  correct,  and,  to  our 
minds,  the  only  permissible,  construction  of 
this  section  20,  we  are  of  opinion  that  the 
Legislature  is  without  power  to  require  a 
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county  to  give  Its  binding  obligation  to  pay 
tbe  interest  on  a  loan  at  5  per  cent  for  41 
years  on  tbe  application  and  vote  of  a  town- 
ship or  roaa  district  for  the  construction  and 
maintenance  of  the  roads  of  tbe  township  or 
district.  On  the  facts  here  presented,  an  ob- 
ligation of  this  kind  Imports  a  liability  to 
taxation,  and,  tn  case  of  a  subordinate  mu- 
nicipal corporation.  It  means  that  payment 
can  be  coerced,  and  that  all  the  taxable  val- 
ues therein  may  be  made  available  on  the 
claim.  As  said  tn  People  v.  Township  of 
Salem,  20  Mich.  452,  4  Am.  Rep.  400: 

"The  exercise  by  a  monicipal  corporation  of 
the  i>ower  to  pledge  its  credit  is  an  incipient 
step  in  the  exercise  of  the  power  of  taxation; 
and  unless  the  object  to  be  promoted  be  such  as 
may  be  provided  for  by  taxation,  the  power  to 
make  tbe  pledge  does  not  exist  and  the  Legiala- 
ture  cannot  confer  it." 

And  a  decision  In  this  court  at  the  last 
term  In  Bennett  ▼.  Commissioners  of  Rock- 
Ingham,  02  S.  E.  603,  is  in  full  recognition  of 
the  principle.  True,  both  the  levy  and  ap- 
portionment of  taxation  is  very  largely  in 
the  legislative  discretion,  and,  when  the  pow- 
er exists.  It  is  very  rarely,  if  ever,  that 
courts  are  allowed  to  interfere. 

[3]  It  is  true,  also,  that  a  state  or  county 
mt^y,  as  a  rule,  lend  its  aid  or  expend  Its 
money  in  the  building  and  maintenance  of 
public  roads  anywhere  within  its  borders, 
when  it  is  helng  done  for  the  public  benefit, 
or  as  a  part  of  a  state  or  county  system,  but. 
In  this  instance,  tbe  improvement  is  oitirely 
localized.  Tbe  roads  of  the  different  town- 
ships or  districts  are  set  apart,  and  a  scheme 
is  entered  upon  by  which  they  can  be  plan- 
ned, constructed,  and  improved  entirely  un- 
der township  governance,  and  without  refer- 
ence either  to  state  or  county  benefit;  and, 
when  this  occurs,  the  principle  is  presented 
that  It  is  not  within  the  legislative  power  to 
tax  one  community  or  local  taxing  district 
for  tbe  exclusive  benefit  of  another,  a  prin- 
ciple which  has  been  directly  approved  in 
several  recent  decisions  of  this  court  and  Is 
one  very  generally  accepted.  Keith  t.  Lock- 
hart,  171  N.  C.  451,  88  S.  E.  640;  Falson  v. 
0<Mnmlssioners,  171  N.  0.  411,  88  S.  E.  761; 
Harper  v.  Commissioners,  133  N.  C.  106,  45 
S.  B.  526 ;  Commissioners  of  Prince  George  v. 
Commissioners  of  Laurel,  70  Md.  443,  17  Atl. 
888,  3  L.  R.  A.  528 ;  Lumber  Co.  v.  Township 
of  Springfield,  02  Mich.  277,  62  N.  W.  468; 
People  of  Salem,  supra,  citing  Lexington  v. 
McQuillan's  Heirs,  9  Dana  (39  Ky.)  513,  35 
Am.  Dec.  159;  Cooley  on  Taxation  (3d  Ed.) 
p.  420;  Judson  on  Taxation,  §  254;  37  Cyc 
p.  749.  In  the  citation  from  Cooley  on  Taxa- 
tion, speaking  to  the  question,  the  author 
says: 

"The  taxing;  district,  throuzh  which  tbe  tax  is 
to  be  apportioned,  must  t>e  the  district  which  is 
to  be  benefited  by  its  collection  and  expenditure. 
Tbe  district  for  the  apportionment  of  the  state 
tax  is  the  state,  for  a  county  tax  the  county, 
and  so  on.  Subordinate  districts  may  be  cre- 
ated for  convenience,  bat  the  principle  is  gen- 


eral, and  in  all  subordinate  districts  tbe  rule 
must  be  the  same." 

In  37  Cyc,  supra,  the  principle  is  stated  as 
follows: 

"The  constitutional  requirement  of  nniformity 
of  taxation  forbids  the  imposition  of  a  tax  on 
one  municipality  or  part  of  the  state  for  tbs 
purpose  of  benefiting  or  raising  money  for  an- 
other." 

It  is  a  fundamental  principle  in  the  law 
of  taxation  that  taxes  may  only  be  levied  for 
public  purposes  and  for  the  benefit  of  the 
public  on  whom  they  are  Imposed,  and  to  lay 
these  l»urdens  upon  one  district  for  benefits 
appertaining  solely  to  another  is  In  clear  vio- 
lation of  established  principles  of  right,  and 
ciMitrary  to  the  express  provisions  of  onr 
Constitution,  article  1,  f  17,  wlilch  forbids 
that  any  person  shall  be  disseised  of  his  free- 
bold  liberties  and  privileges,  or  In  any  man- 
ner deprived  of  bis  life,  liberty,  or  property, 
but  by  the  law  of  the  land." 

[4]  On  the  facts  presented  by  this  record, 
the  position  is  further  emphasized  and  con- 
clusively determined  In  this  Jurisdiction  by 
reason  of  another  constitutional  provision 
(article  7,  f  7),  which  provides  that  no  coun- 
ty, city,  town,  or  other  municipal  corporation 
shall  contract  a  debt,  pledge  its  faith,  or  loan 
its  credit,  nor  shall  any  tax  be  levied  or  col- 
lected by  any  officers  of  the  same,  except  for 
the  necessary  expenses  thereof,  unless  by  a 
vote  of  the  majority  of  the  qualified  voten 
therein.  True,  we  have  held,  In  several  well- 
considered  decisions,  that  debts  incurred  and 
moneys  expended  for  the  building  and  mainte- 
nance of  public  roads  are  a  necessary  exiiense 
within  the  meaning  of  this  section;  but  nei- 
ther the  decisions  nor  the  principle  on  which 
they  rest  will  sanction  or  approve  the  posi- 
tion that  the  road  system  of  a  township  or 
road  district,  under  its  local  control  and  con- 
stituted for  its  special  benefit,  is  a  necessary 
county  expense,  or  that  a  vote  of  such  town- 
ship or  district,  made  for  such  purpose,  can 
establish  a  county  obligation  importing  lia- 
bility to  taxation  on  the  entire  county,  and 
to  which  the  voters  of  the  county  have  not 
given  their  consent,  and  are  nowhere  permit- 
ted and  required  to  give  it  On  the  contrary, 
It  appears  from  a  bare  perusal  of  the  rde- 
vant  facts  that  such  a  localized  road  system 
can  In  no  sense  be  considered  a  necessary 
county  expense,  and  a  statute,  or  that  por- 
tion of  it,  certainly,  which  undertakes  to  es- 
tablish a  county  liability  for  Its  coustructl<w 
and  upkeep,  is  in  clear  violation  of  this 
wholesome  constitutional  provision  and  must 
be  declared  invalid. 

Recognizing  the  conclusive  force  of  this 
position,  It  is  contended  for  the  applicants 
that  the  objectionable  proviso  In  section  20 
shall  be  so  construed  as  to  require  only  tbe 
execution  of  the  township  bond,  and  that  the 
county  commissioners,  for  the  purpose,  shall 
be  held  to  act  only  as  the  representatives  or 
agents  of  the  townships  and  road  districts 
for  which  the  loan  Is  made,  and  we  are  re- 
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ferred  to  various  decisions  of  the  conrt 
where  the  commissioiiers  hare  so  acted — 
among  others,  Edwards  v.  Com.,  170  N.  O.  p. 
448,  87  &  £.  346 ;  McCracken  v.  R.  R.,  168  N. 
C  p.  62,  84  S.  B.  30;  Jones  v.  Com.,  107  N. 
G.  p.  248,  12  S.  B.  69.  To  give  the  statute 
such  an  Interpretation,  as  we  have  endeav- 
ored to  show,  would  be  ccmtrary  to  the  nat- 
ural Import  of  the  language,  and  to  add  to 
the  proviso  in  question  words  that  It  does 
not  now  contain,  and,  on  the  reason  of  the 
thing,  we  deem  it  well  to  note  again  that  it 
Is  clear,  from  a  perusal  of  the  entire  statute, 
that  the  state  is  to  be  ultimately  reimbursed 
for  this  outlay,  and  to  that  end  adequate 
security  is  to  be  farnished  for  the  loans.  A 
coonty  txHid,  whose  boundaries  are  known 
and  tax-paying  ability  recognized  and  estab- 
lished, would  very  likely  do  this ;  whereas  a 
township  bond,  where  size  and  boundaries 
are  now  entirely  under  control  of  the  com- 
missioners (Revisal,  c.  23,  {  1318,  snbseq.  7), 
might  and  no  doubt  frequently  would  prove 
totally  insufficient 

In  view  of  these  conditions,  the  only  pro- 
tectlcHi  the  state  could  prudently  rely  on  was 
to  requlrei  as  it  has  done,  that  for  township 
and  district  loans  a  county  bond  6hall  be 
given;  and  the  authorities  cited  tend  rather 
to  confirm  than  to  antagonize  this  construc- 
tion of  the  law,  for  In  every  one  we  have  ex- 
amined the  statute  construed  as  plaintiffs 
contend  contained  the  provision  in  express 
terms  that,  in  giving  the  bond,  it  should  be 
the  "obligation  of  the  township,"  or  that  "the 
commissioners  shoold  act  only  as  agents  of 
the  township" — terms  that  do  not  appear  in 
the  statute  before  us. 

[S]  The  principle  is  further  arged  upon 
our  attention  that,  when  two  constructions 
of  A  statute  are  permissible,  the  courts,  in 
favor  of  upholding  legislation,  should  adopt 
that  which  is  in  accord  with  the  organic 
law ;  but  such  principle  does  not  justify  a  de- 
pcutore  from  the  plain  and  natural  signifi- 
cance of  the  words  employed,  and  which  the 
meaning  and  purpose  of  the  law  clearly  tend 
to  confirm  and  support  As  said  in  6  Ruling 
Case  Law,  p.  — : 

"There  are,  however,  limitationB  to  the  appli- 
cation of  these  principles,  and  courts  are  not  at 
liber^,  in  order  to  sustain  a  statute,  to  give 
it  a  forced  construction,  which  does  not  appear 
in  the  language  enacted  by  the  Legislature." 

[•]  We  are  not  inadvertent  to  the  fact 
that,  thus  far,  a  tax  only  on  the  township 
applying  for  the  loan  is  contemplated  by  the 
ootmty  commissioners ;  but,  as  we  have  seen, 
the  bond  to  be  given  fixes  an  obligation  on 
the  coiinty  for  the  entire  sum,  and  the  stat- 
ute provides  that,  if  there  be  default  in  pay- 
ing the  5  per  cent  interest  for  30  days,  the 
entire  amount  due  and  all  penalties  shall  "at 
once  become  due  and  payable,"  and  enforced 
by  action.  And,  as  we  have  said  In  former 
decisions: 

"It  is  no  answer  to  this  position  that,  in  the 
particniar  case  before  us,  no  harm  is  likely  to 


occur,  or  that  the  power  is  being  exercised  in 
a  benevolent  manner;  for,  when  a  statute  is 
being  squared  to  the  requirement  of  constitu- 
tional provision,  it  is  what  the  law  authorizes, 
and  not  what  is  being  presently  done  under  it, 
that  furnishes  the  proper  test  of  validity." 

Applying  these  principles,  and  for  the  rea- 
sons stated,  we  are  of  opinion  that  section  20 
of  this  statute  Is  unconstitutional  and  void, 
and  that  the  application  for  these  present 
loans,  which  are  entirely  dependent  upon  it, 
were  properly  refused  by  the  state  treasurer. 
What  effect  the  invalidity  of  this  section 
may  have  upon  the  remaining  provisions  of 
the  statute,  and  whether  the  general  princi- 
ples which  forbid  that  on  the  facts  of  this 
record,  the  cost  for  building  and  upkeep  of  a 
local  road  system  for  a  township  or  road 
district  be  fixed  upon  a  county,  will  operate 
to  prevent  a  state  from  Incurring  a  large 
bonded  indebtedness  In  aid  of  road  building 
In  the  different  counties,  are  questions  of 
gravest  import,  which  we  do  not  now  deter- 
mine. They  are  not  presented  in  the  record, 
and  we  do  not  consider  It  proper  to  decide 
them  by  anticipation.  Speaking  to  this 
course,  the  Supreme  Conrt  of  the  United 
States  In  Baker  v.  Grice,  169  U.  S.  284,  18 
Sup.  Ct  323,  42  L.  Ed.  748,  said: 

"It  is  a  matter  of  common  occurrence — indeed, 
it  is  almost  the  undeviating  rule  of  the  courts, 
both  state  and  federal — not  to  decide  constitu- 
tional questions  until  the  necessity  for  such 
decision  arises  in  the  record  before  the  court 
This  court  has  followed  that  nractice  from  the 
foundation  of  the  government 

And  In  Railroad  v.  Wellman,  143  U.  S. 
339,  12  Sup.  Ot.  400,  86  L.  Ed.  176: 

"Such  an  exercise  of  power  is  the  ultimate 
and  supreme  function  of  courts.  It  is  legitimate 
only  in  the  last  resort,  and  as  a  necessity  in  the 
determination  of  real,  earnest,  and  vital  con- 
troversy between  individuals." 

And  in  Liverpool,  etc..  Steamship  Oo.  t. 
Commissioners,  113  U.  S.  38,  6  Sup.  Ct  362, 
28  L.  Ed.  899: 

"It  [the  court]  baa  no  jurisdiction  to  pro- 
nounce any  statute,  either  of  state  or  of  the 
United  States,  void  because  irreconcilable  with 
the  Constitution,  except  as  it  is  called  upon  to 
adjudge  the  legal  rights  of  litigants  in  actual 
controversies." 

In  accord  with  these  precedents  and  in  fall 
recognition  of  their  fitness,  we  purposely  r^ 
frain  from  determining  the  questions  sug- 
gested, and  confine  our  decision  to  the  con- 
troversy actually  presented  in  the  record, 
and  dependent,  as  stated,  on  the  validity  of 
section  20  of  the  statute. 

The  suggestion  that  the  state  extends  its 
aid  in  offering  educational  advantages  to  the 
people  throughout  its  territory,  and  that  it  is 
at  times  made  effective  in  certain  designated 
localities,  to  our  minds  Is  not  apposite  to  the 
question  decided  in  this  appeal,  and  not  help- 
ful to  its  proper  solution.  That  is  recogniz- 
ed and  dealt  with  as  a  state-wide  system, 
under  the  control  of  general  state  ofllcers, 
made  imiperative  by  special  constitutional 
provision,  and  while  aid  is  at  times  extended 
to  certain  localities,  where  need  Is  pressing. 
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and  througb  the  agency  of  local  officials,  they 
are  acting,  as  stated.  In  promotion  of  the 
general  system,  and  are  In  fact  and  truth 
performing  official  duties  to  that  end. 

There  is  error,  and  this  will  be  certified 
to  the  court  below,  and  that  the  action  be 
dismissed. 

Reversed. 

WALKER,  J.  (concurring  In  result).  I  can- 
not agree  that  section  20,  chapter  6,  of  the 
Public  Laws  of  1917,  requires  that,  where  the 
people  of  a  township,  or  road  district,  vote 
in  favor  of  a  loan  for  road  construction  and 
maintenance,  the  bond  shall  be  Issued  and 
tendered  by  the  co»inty  as  Its  Independent 
obligation,  and  that  It  thereby  becomes  liable 
to  the  state  thereon,  and  must  look  to  the 
township  or  road  district,  which  applied  for 
the  loan,  for  reimbursement  In  case  of  any 
loss  by  it  It  aroears  to  me  to  have  been  in- 
tended that  the  bond  should  be  Issued  by  the 
county.  In  behalf  of  the  township  or  road 
district  to  be  benefited,  as  has  been  done  in 
similar  cases  mentioned  in  the  dissenting 
opinion  of  the  Chief  Justice,  and  others 
might  be  added  to  them.  This  Is  the  usual 
and  customary  method  adopted  In  such  cases, 
and  the  method  held  by  the  majority  to  be 
that  which  was  contemplated  by  the  Legisla- 
ture Is  not  the  usual  one,  but,  I  believe,  the 
solitary  Instance  In  which  the  county  has 
been  made  to  assume  solely  and  independent- 
ly the  obligation  of  a  township  or  road  dis- 
trict, where  the  entire  benefit  would  accrue 
to  the  latter.  It  is  contrary  to  the  spirit, 
if  not  the  letter,  of  our  Constitution,  and  also 
is  In  violation  of  every  principle  of  Justice 
and  equity,  that  one  should  reap  the  whole 
benefit,  and  another  be  made  to  pay  for  it. 
The  statute  should  be  very  clear,  therefore, 
before  we  adopt  such  a  construction  of  it,  and 
bring  about  such  a  result.  I  agree  with  the 
majority  that  such  a  law  would  be  uncon- 
stitutional and  invalid,  and  we  should  follow 
the  rule  of  Interpretation  that,  even  where 
the  language  Is  of  doubtful  meaning,  we  may 
call,  in  aid  of  a  proper  construction,  the  fact 
that  the  statute  will  be  void  if  a  certain 
meaning  is  given  to  it,  while  it  will  be  valid 
If  It  receives  another  construction.  Of  course, 
we  cannot  force  a  construction  for  the  pur- 
pose of  sustaining  its  validity  by  avoiding 
any  conflict  of  its  provisions  with  those  of 
the  Constitution;  but,  In  this  case,  I  do  not 
think  we  are  driven  to  any  such  necessity, 
as  the  language  of  the  statute  will  well  war- 
rant the  construction  that  the  obligation  of 
the  county  will  extend  no  further  than  the 
assumption  of  the  debt  or  liability  of  the 
township,  for  and  in  its  behalf  only,  and  not 
as  a  separate  obligation  of  Its  own.  But  if 
the  bond  to  be  Issued,  where  a  township  or 
district  applies  for  the  loan.  Is  that  of  the 
beneficiary  alone,  and  not  of  the  county, 
wblch  acts  merely  as  an  agent  in  Its  behalf, 
It  seems  to  me  that,  even  in  such  a  case,  the 


bond  may  be  void  upon  grounds  not  necessa- 
ry to  be  now  stated,  nor  until  so  grave  and 
serious  a  question  is  directly  and  squarely 
presented,  and  necessary  to  be  de<dded.  I 
do  not  say  that  a  statute  cannot  be  so  framed 
as  to  avoid  the  constitutional  difficulty,  but 
I  will  decline  to  express  an  opinion  upon 
the  subject  until  a  concrete  case  is  presented 
which  requires  me  to  do  so.  It  is  sufficient 
for  the  present  to  say  that,  as  the  majority 
are  of  the  opinion,  and  have  so  decided,  that 
the  bond  to  be  Issued  and  exdianged  for  a 
state  bond  of  like  amount,  at  a  lower  rate  of 
Interest,  is  that  of  the  county,  and  as  that 
decision  must  stand  until  It  is  dianged,  and 
must  be  taken  as  correct,  unless  reversed,  my 
view  Is  that,  in  this  aspect  of  the  case,  the 
statute,  at  least  so  far  as  it  affects  thla  par- 
ticular suit,  is  Invalid,  being  In  direct  con- 
flict with  the  Constitution. 

It  is  a  principle  which  has  been  deeply 
rooted  in  our  jurisprudence  that  no  man's 
property  shall  be  taken  from  him  and  devot- 
ed to  private  purposes,  or  uses,  except  upon 
fair  and  Just  compensation.  The  great  opin- 
ion of  Chief  Justice  Ruffln,  In  Raleigh  &  Gas- 
ton R.  R.  Co.  V.  Davis,  19  N.  C.  451,  estabUsh- 
ed  this  proposition  long  ago  beyond  any  quea- 
tlon,  and  it  never  has  been  doubted  since, 
but  frequently  affirmed,  in  as  many,  perhaps, 
as  a  hundred  cases.  We  have  recently  said, 
in  Lloyd  T.  Venable,  16S  N.  C.  at  page  535, 
84  S.  E.  at  p&ge  857,  citing  State  v.  Haynle, 
169  N.  C.  277,  84  S.  E.  385: 

"The  right  to  a  just  compensation  for  prop- 
erty taken  by  the  sovereign,  or  by  any  corpora- 
tioD  possessing  a  part  of  the  sovereign  power, 
springs  from  our  sense  of  natural  justice,  and 
'is  a  principle  so  salutary  to  the  citizen,  and 
concerns  so  nearly  the  character  of  the  state,' 
that  this  court,  in  Railroad  v.  Davis,  19  N.  C. 
at  page  460,  declared  it  to  be  an  essential  restric- 
tion upon  the  exercise  of  the  power  of  eminent 
domain,  even  though  no  express  provision  may 
be  found  in  our  Constitution  authorizing  it  or 
requiring  it  to  be  made,  when  property  is  so  tak- 
en for  a  public  purpose ;  and  we  have  adhered 
to  this  rule  ever  since."  • 

And  Chief  Justice  Ruffln  said  in  Railroad 
V.  Davis,  19  N.  C.  at  pages  455.  456 : 

"The  right  of  the  public  to  private  property, 
to  the  extent  that  the  use  of  it  is  needful  and 
advantageous  to  the  public,  must,  we  think,  be 
universallv  acknowledged.  Writers  upon  the 
laws  of  nature  and  nations  treat  it  as  a  right 
inherent  in  society.  •  *  •  When  the  use  is 
in  truth  a  public  one,  when  it  is  of  a  nature 
calculated  to  promote  the  general  welfare,  or 
is  necessary  to  the  common  convenience,  and 
the  public  is,  in  fact,  to  have  the  enjoyment  of 
the  property  or  of  an  easement  in  it,  it  cannot 
be  denied  that  the  power  to  have  things  before 
appropriated  to  individuals  again  dedicated  to 
the  service  of  the  state  is  a  power  useful  and 
necessary  to  every  body  politic.  Theoretical 
writers  nave  derived  it  from  the  original  and  full 
property,  in  its  highest  sense,  existing  in  the 
community  or  sovereignty  of  the  state  before 
any  division  among  individuals,  and  they  deem 
the  right  of  resumption  for  common  use  to  be 
tacitiy  reserved  by  implied  agreement.  Thns  de- 
rived.'  the  power  hns  the  sanction  of  compact, 
which  probably  furnishes  the  motive  for  traciag 
it  to  this  source  as  constituting  a  sanction  loimd- 
ed  in  morals  and  nature.     But.  practically,  it 
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.U  immaterial  whether  the  right  be  sapposed  to 
have  been  impliedly  reserved  because  it  ought 
sot  to  be  granted,  or  because  it  is  a  portion  of 
the  national  sovereignty  which  is  inalienable 
by  the  government,  or  whether  the  right  is  creat- 
ed by  the  public  necessity,  which  at  the  time 
calls  for  its  exeAiise ;  its  existence  in  every  state 
is  indispensable  and  incontestable." 

He  then  gives  different  examples  of  the 
exercise  of  this  power,  in  this  way : 

"A  familiar  instance  of  the  exercise  of  the 
power  is  the  levying  of  revenue,  by  taking  from 
the  citizen,  from  time  to  time,  such  portions 
of  his  property  as  may  be  requisite  to  conduct 
the  government,  instituted  bv  the  nation.  An- 
other instance,  essentially  of  the  same  charac- 
ter, is  that  of  devoting  private  property  to  pub- 
lic use  as  a  highway.  A  nation  could  not  exist, 
without  these  powers,  and  they  involve  also  the 
welfare  of  each  citizen  individually.  _  An  asso- 
ciated people  cannot  be  conceived,  without  ave- 
nnefi  ot  intercommunication,  and  therefore  the 
public  must  have  the  right  to  make  them  with- 
ODt,  or  against,  the  consent  of  individuals." 

He  then  further  argues  in  favor  of  compen- 
sation, as  an  Inherent  oi*  a  sacred  right,  to  be 
Implied  from  several  provisions  of  our  Oon- 
stltntlon,  as  follows: 

"The  principle  ia,  however,  so  salutary  to  the 
citizen,  and  concerns  so  nearly  the  character 
of  the  state,  that  it  may  well  be  urged  that  it 
most  be  consecrated  by  its  adoption  in  some 
part  of  the  free  Constitution  of  this  state.  We 
should  be  reluctant  to  pronounce  judicially  our 
inability  to  find  it  in  that  instrument.  If  it  be 
not  incorporated  therein,  the  omission  must  be 
attributed  to  the  belief  of  the  founders  of  the 
government  that  the  Ijegialature  would  never 
perpetrate  so  flagrant  an  act  of  gross  oppression, 
or  that  it  would  not  be  tolerated  by  the  people, 
but  be  redressed  by  the  next  representatives 
chosen." 

The  clause  of  the  Constitution  that  "no 
freeman  shall  be  disseised  of  his  freehold,  or 
dqirived  of  his  life,  liberty  or  property,  but 
by  the  law  of  the  land,"  seems  to  have  Im- 
pressed him  with  the  belief  that  It  was  In- 
tended bk  general  terms,  It  Is  true,  to  pro- 
tect the  citizen  from  the  taking  of  his  prop- 
erty, either  directly,  by  the  exercise  of  the 
power  of  eminent  domain,  or  Indirectly,  by  the 
exerdse  of  the  power  of  taxation,  without 
Jnst  compensation,  for  he  also  says  that  the 
"clause  under  consideration  Is  restrictive  of 
the  rl^t  of  the  public  to  the  use  of  private 
property,  and  Impliedly  forbids  It,  without 
compensation,"  though  not  so  obviously  as 
other  considerations.  "Under  the  guaranty 
of  this  article,  It  had  been  held,  an'd  In  our 
opinion  properly  held,  that  private  property 
is  protected  from  the  arbitrary  power  of 
transferring  It  from  one  person  to  another," 
Is  another  clear  and  emphatic  declaration  In 
favor  of  the  citizen  and  the  enjoyment  of 
his  property,  without  fear  of  having  to  sur- 
render it,  or  any  part  of  It,  and  receiving 
no  Just  equivalent  for  the  loss  he  thereby  sus- 
tains. I  could  not  cite  a  stronger,  or  more 
conclusive,  authority  to  show  that  It  is  a 
well-recognized  principle  in  our  jurisprudence 
that  no  dtlzen  can  be  made  to  give  up  what 
he  has  for  another's  exclusive  benefit,  and 
not  even  for  the  most  important  public  pur- 
poses, without  receiving  a  Just  compensation 


for  it.  But  the  question  has  been  absolutely 
and  forever  settled  by  more  recent  decisions 
of  this  court.  Harper  v.  Oommlssloners,  133 
N.  0.  at  page  106,  45  S.  B.  526;  Faison  ▼. 
Commissioners,  171  N.  C.  411,  88  S.  E.  761 ; 
Keith  V.  Lockhart,  171  N.  C.  451,  88  S.  B. 
640.  And  the  cases  in  the  other  jurisdictions, 
and  the  text-writers,  support  this  position 
very  strongly,  and  almost,  if  not  quite,  unan- 
imously. The  Harper  Case  is  sufflcl^itly 
illustrative  of  the  rule,  and  has  been  affirmed 
in  numerous  cases,  There  it  is  said,  quoting 
two  of  the  headnotes,  which  accurately  re- 
port the  principle: 

"2.  Public  Laws  of  lOOS,  p.  947,  c.  554,  if 
regarded  as  an  act  authorizing  the  imposition 
of  special  assessments,  ia  invalid,  because  it  au- 
thorizes assessments  on  the  real  estate  of  the 
entire  county,  including  the  real  estate  of  the 
township  withdrawn  from  the  benefits  of  the 
stock  law,  and  which  would  receive  no  benefits 
from  the  fences  erected  by  the  commissioners." 

"4.  Code  1883,  §  2824,  providing  that  for  the 
purpose  of  building  stock-law  fences  the  county 
commissioners  may  levy  a  special  assessment  on 
all  taxable  real  estate  within  the  county,  town- 
ship, or  district  which  may  adopt  the  stock 
law,  does  not  authorize  the  imposition  of  an 
assessment  on  the  real  estate  of  a  township 
withdrawn  from  the  benefit  of  the  stock  law  by 
express  legislative  enactment  for  the  purpose 
of  raising  money  to  replace  the  money  with- 
drawn from  the  general  fund  to  ^ay  the  expenses 
of  fences  erected  by  the  commissioners." 

This  righteous  principle  has  been  approv- 
ed by  every  authority  known  of,  because  It 
Is  the  one  that  contains  the  essence  of  honesty 
and  fairness,  and  the  very  germ  of  the  moral 
law,  and  especially  that  of  the  Golden  Rule. 
If  we  adopt  any  other  principle.  It  would  lead 
to  intolerable  wrong  and  gross  oppression. 
All  the  judges  now  on  this  bench  concxured 
in  this  principle  of  justice  as  stated  in  that 
case,  the  Chief  Justice  and  the  writer  of 
this  opinion  in  the  case  itself,  and  all  that 
it  decided,  and  the  other  members  of  the 
court  in  subsequent  cases,  by  citing  that  de- 
cision and  approving  it  without  a  dissenting 
or  doubting  word.  I  believe  In  a  strict  ad- 
herence to  those  principles  which  are,  or 
should  be,  the  basis  Of  all  laws,  without  ex- 
ception, whether  they  come  to  us  from  the 
body  of  the  common  law  or  the  statutes 
enacted  to  adjust  that  great  system  of  juris- 
prudence to  present  conditions,  or  to  supple- 
ment it  by  such  new  provisions  as  will  round 
it  out  so  that  It  may  be  adapted  to  modem 
requirements.  Any  man  having  a  just  cmi- 
ception  of  the  rights  of  his  neighbor,  using 
that  word  In  its  broadest  sense,  must  accept 
this  doctrine  as  applicable  to  any  phase  of 
human  life,  for  our  laws  are  founded  upon 
the  Decalogue,  not  that  every  case  can  be 
exactly  decided  according  to  what  is  there  en- 
Joined,  but  we  can  never  safely  depart  from 
this  short,  but  great,  declaration  of  moral 
principles,  without  founding  the  law  upon  the 
sand,  instead  of  upon  the  eternal  rock  of  jus- 
tice and  equity.  Do  not  exact  from  your  neigh- 
bor what  you  would  most  unwillingly  give  up 
to  blm.     It  is,  therefore,  manifestly  right 
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that  our  lavr  shonld  have  'declared  that  noth- 
ing shall  be  taken  from  the  citizen,  whether 
In  the  form  of  seizure  directly  for  public 
naee,  or  Indirectly  by  way  of  taxation,  un- 
less he  la  fairly  paid  for  it,  and  that  Is  the 
reason  why  every  man  Is  so  deeply  Jealous  of ' 
his  property  rights,  for  he  rebels  against  an 
act  of  Injustice.  It  Is  an  innate  principle, 
and  easily  finds  its  expression  In  every  Con- 
stitution, and,  generally,  in  every  statute, 
where  any  invasion  of  the  citizen's  property 
is  attempted.  The  Legislature  never  at- 
tempts, except  in  rare  instances,  to  take  fnun 
him  that  for  which  it  does  not  pay,  or  for 
which  it  does  not  provide  for  payment.  It 
cannot  resist  the  united  voice'  of  man  In  a 
cry  for  justice  and  fair  play. 

So  I  say  that  the  Legislature  had  no  pow- 
er to  declare  that  the  people  of  the  county  of 
Johnston,  in  this  case,  should  be  made  to  pay 
for  that  for  which  they  do  not  receive,  and 
cannot  receive,  any  benefit.  A  contrary  doc- 
trine would  lead  to  the  gravest  wrong  and 
Imposition,  and  would  put  a  vreapon  In  the 
hands  of  the  Legislature  by  which  to  crush 
and  even  to  destroy  the  dtizen.  We  know 
that  the  Legislature  would  not  consdously, 
or  advisedly,  use  It;  but  that  la  not  the  ques- 
tion, which  la  one  of  conceding  the  existence 
of  the  power  itself.  Our  system  of  govern- 
ment was  built  upon  no  such  foundation.  It 
vas  IntendeSd  to  stand  forever  (and  we  all 
confidently  hope  It  will),  and  not  to  fall  by 
Its  own  iniquities  and  the  weight  of  its  own 
wrongs  against  the  people.  It  Is  Just  be- 
cause I  firmly  believe,  and  have  a  confident 
hope,  in  the  perpetuity  of  our  Institutions, 
that  I  give  expression  to  these  views,  so  es- 
sential to  make  that  beUeC,  and  that  hope, 
assured  facts. 

Referring  once  again  to  the  authorities,  my 
clear  belief  is  that  the  very  recent  decision 
of  this  court  (Faison  v.  Oommlssloners,  171 
N.  C.  411,  88  S.  E.  761),  which  waa  approved 
by  all  of  us,  is  decisive  of  this  case.  It  pre- 
sented the  very  question  we  have  here  to 
oonsl'der,  and  none  of  us  then  doubted,  but. 
all  unreservedly  agreed,  that  taxation  of  the 
many  for  the  sole  benefit  of  the  few  was  not 
only  unjust,  but  unconstitutional,  and  wholly 
to  ccofllct  with  our  sense  of  fairness  and 
right.  This  has  been  the  constant  and  un- 
changing view  of  this  court,  whenever  the 
question  has  been  presented  to  us  for  decision, 
and  I  hope  it  always  will  be,  for  whenever 
we  reverse  this  wholesome  doctrine,  it  will 
open  the  gates  to  a  fiood  of  totolerably  harsh 
leglslatloh.  The  constitutional  principle  of 
uniformity,  as  all  the  authorities  say,  forbids 
the  taxation  of  the  many  for  the  sole  benefit 
of  the  few,  or  the  taxation  of  the  few  for  the 
sole  benefit  of  the  many.  In  whatever  form 
this  odious  system  appears.  It  is  wrong,  un- 
just, and  burdensome,  and  opposed  to  every 
Just  principle  of  law  and  of  the  Constitution. 
It  must  cease,  or  we  can  never  redeem  the 
promise  which,  by  our  compact,  adopted  with 
tha  sanction  of  the  people,  they  were  assured 


Qiat  this  shall  be  a  government  founded  upon 
the  right,  and  not  one  of  Injustice  and  op- 
pression. Freedom  and  security  ot  the  weak 
against  the  strong  and  mighty  can  never  ex- 
ist under  any  other  principle  ot  government 

It  appears  to  me  that  there  Is  absolutely  no 
analogy  between  the  aid  of  this  state  to  one 
township  and  that  to  its  great  public  high- 
ways,  such  as  the  North  Carolina  Railroad, 
the  Wilmington  &  Weldon  Railroad,  and  the 
other  great  arteries  of  commerce  within  our 
borders,  extending  across  our  entire  domain, 
and  permeating  nearly  every  section  by  their 
lateral  branches.  These  are  surely  and  e* 
sentlally  public  highways  <tf  the  first  class, 
beneficial  to  the  general  public,  and  the  veiy 
foundation  of  our  hopes  for  the  enlargement 
and  development  of  our  Industries  of  all 
kinds.  They  affect  the  general  public  tn  a 
very  material  way,  and  th^r  beneficial  effect 
to  promoting  the  general  convenience  and 
welfare,  and  to  contributing  to  the  general 
prosperity,  cannot  reasonably  be  doubted.  It 
was  on  this  ground  that  the  subacrlptioa  of 
the  state  to  their  stock  was  upheld  by  this 
court.  But  here  we  have  the  whole  county 
paying  for  the  construction  of  a  neighbor- 
hood road  wlthto  the  confines  of  a  single 
township,  and  saddltog  Its  obligation  to  pay 
for  this  local  benefit  upon  the  other  sections 
of  the  county,  which  derive  no  benefit  from 
It.  I  would  not  utter  one  stogie  word  against 
road  buUdtog  to  this  state.  Nothing  con- 
tributes to  the  convenience,  comfort,  and 
prosperity  of  the  people  more  than  good 
roads,  and  If  I  entertained  any  doubt  as  to 
the  validity  of  any  statute  providing  for 
them,  it  would  quickly  be  resolved  to  their 
favor.  In  many  respects  they  are  of  greater 
benefit  to  the  state  and  her  people  than  even 
railroads  are ;  but  we  must  not  surrender  a 
great  principle  of  right  and  Justice  to^a  sln^e 
cause,  however  deserving  It  may  be,  lest  the 
concession,  once  yielded  and  established,  may 
be  recorded  as  a  precedent,  and  thereby  many 
evils  may  creep  toto  the  state.  Better  to  do 
right  all  the  time  and  tread  upon  the  beaten 
way.  It  Is  safe  afid  sound  doctrine,  and  has 
averted  many  misfortunes  to  those  who 
would  pursue  the  other  course.  A  precedent, 
as  Disraeli  once  so  wisely  said,  embalms 
a  principle,  the  product  of  wisdom  and  ex- 
perience, and  we  do  well  when  we  follow  It, 
at  least  as  long  as  It  Is  right.  We  must  pur-" 
sue  this  sane  policy,  even  against  attack  from 
every  side,  for  it  must  be  remembered  that 
sometimes  it  is  much  easier  to  be  critical 
than  to  be  correct  Jones  v.  Commlsslonere, 
137  N.  0.  579,  50  S.  B.  291,  has  no  application 
to  this  case.  There  the  Legislature  merely 
required  the  county  to  pay  Its  own  legitimate 
debt.  The  other  cases  relied  on  by  platotiffs 
are  no  more  In  point. 

My  conclusion  is  that,  if  It  was  totended  by 
this  statute  that  the  county  should  issue  Its 
own  bond  for  the  debt,  the  proper  obligation 
of  the  township,  which  this  court  now  de- 
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ddes  to  be  the  case,  the  Legislature  had  no 
power,  under  the  Constitution,  to  require  It 
of  the  county,  and  that  In  this  respect  the 
legislation  Is  void  and  of  no  effect.  What 
the  Legislature  may  do  within  Its  rightful 
power,  and  how  far  It  may  go  without  ex- 
ceeding It,  are  questions  not  now  before  ns. 
I  believe  tiiat  my  conclusion  is  sustained,  not 
only  'by  the  cases  decided  by  this  court,  which 
I  have  cited,  but  also  by  many  decisions  In 
other  jurisdictions  and  the  text-writers,  which 
It  is  not  necessary  to  collate,  aa  our  own 
cases  are  quite  sufficient  as  authorities. 

There  is  more  difficulty  In  dealing  with  the 
larger  question  involved  In  the  defense,  that 
the  entire  statute  is  Invalid,  and  I  forbear 
to  discuss  it,  as  I  cannot  foreshadow  in  what 
particular  form  It  will  be  presented,  U  It 
ever  comes  before  us,  nor  upon  what  special 
facts.  It  is  much  too  big  a  question  to  be 
anticipated  by  me  alone,  and  as  the  majority 
have  deemed  It  wise  to  pretermit  any  refer- 
enee  to  it,  I  will  follow  their  example  and  al- 
so be  sUent,  though  I  am  not  sure  that,  in  a 
certain  phase  of  the  case,  we  would  not  be 
Justified  in  giving  expression  to  oar  opinion 
in  regard  to  it  But,  as  I  have  said,  It  Is 
better,  perhaps,  to  wait  until  we  are  required 
to  decide  It,  before  doing  ao,  owing  to  its 
great  Importance  and  the  far-reaching  conse- 
quences of  such  a  decision  one  way  or  anoth- 
er. This  Induces  me  to  withhold  my  opinion. 
We  all  will  haU  with  gladness  the  day  when 
a  great  syston  of  highways  will  penetrate 
everv  sectlM)  of  the  state,  reaching  to  every 
dtf,  town,  and  hamlet,  or  easily  accessible 
therefrom,  producing  a  larger  measure  of 
social  and  commercial  Intercourse  among  our 
people,  and  thereby  bringing  them  into  closer 
onmnunlon  with  a  l>etter  and  ever-increasing 
understanding  4tf  each  other,  and  of  their 
common  interests,  resulting,  at  last.  In  a 
united  endeavor  to  co-ordinate  their  efforts  In 
behalf  of  the  general  welfare  and  prosperity, 
80  that  every  citizen  may  ultimately  and  ful- 
ly enjoy  the  blessings  of  our  free  Institutions 
under  our  Oonstltution  and  laws.  This  will 
all  oome  to  us,  we  hope,  some  time,  and  we 
should  strive  without  ceasing  to  hasten  the 
day  of  its  coming.  But  we  should  not  begin 
litis  great  work  of  internal  Improvement,  ex- 
cept in  accordance  with  the  Constitution  and 
the  sanction  of  the  law.  It  may  be  that  this 
act,  in  other  respects,  has  such  a  sanction, 
and.  If  not,  the  voters  will  soon  have,  if  they 
aee  fit  to  take  advantage  of  It,  an  opportuni- 
ty to  declare  their  supreme  wUl  concerning  it. 

CLARK,  C.  J.  (dissenting).  The  public  poli- 
cy of  the  state  Is  vested  in  the  discretion  of 
the  Legislature,  except  where  the  law-making 
body  is  expressly  restricted  by  some  provi- 
iloD  of  the  state  or  federal  Constitution.  The 
public  policy  of  the  state  as  regards  educa- 
tion and  public  roads  is  a  matter  of  the  clos- 
est Interest  to  the  people,  for  upon  their  de- 


velopment depends  the  progress  and  tbe  pros- 
perity of  our  people. 

Up  to  within  less  than  100  years  the  pub- 
lic policy  of  our  state  left  education  steely 
In  the  hands  of  the  parents,  with  the  result 
that  the  great  Iwdy  of  the  people  were  uned- 
ucated and  the  state  suffered  accordingly. 
When  the  system  of  puUlc  schools  was  in- 
augurated, there  was  strong  opposition  by 
those  who  claimed  that  such  system  was  So- 
cialistic, and  compelled  the  well-to-do  to  pay 
for  the  education  of  the  children  of  the  poor. 
This  argument,  now  antiquated  and  entirely 
discredited,  was  effective  for  many  decades 
In  halting  the  system  within  the  narrowest 
possible  limits.  It  is  only  In  the  last  tew 
years,  and  after  a  systematic  education  of 
public  sentiment  by  broad,  progressive  lead- 
ers, that  a  more  adequate  system  of  public 
education  has  set  the  state  on  the  high  road 
of  progress. 

Under  our  system  of  public  roads,  copied 
from  the  English  common  law,  they  were 
worked  by  the  conscription  of  labor;  hence 
mostly  by  the  landless,  who  had  no  wheels  to 
roll  over  the  roads,  while  those  whose  lands 
were  benefited  by  the  roads  were  largely  ex- 
empt from  working  them,  either  by  being 
residents  of  the  towns  or  very  often  above 
the  conscript  age.  This  system,  known  as 
"corvCes"  in  France,  was  one  of  the  potent 
causes  of  the  great  revolution  in  that  country. 
It  was  not  only  a  thoroughly  unjust  system, 
but  a  most  ineffective  one,  for,  the  laborers 
feeling  the  injustice  of  being  forced  to  work 
roads  in  which  they  had  no  personal  inter- 
est, the  roads  in  England  and  in  France  and 
in  this  country  were  a  clog  upon  travel  and 
transportation.  The  "mud  tax"  was  largely 
in  excess  of  any  benefit  accruing  to  landown- 
ers and  the  property  Interests  from  their  non- 
payment of  taxes  for  road  building.  State 
V.  Covington,  126  N.  C.  M4,  84  S.  B.  272. 
When  public  sentiment  was  awakened  to  the 
injustice  and  Inefficiency  of  this  system,  grad- 
ually we  began  to  authorize  counties  and 
townships  to  work  their  roads  by  taxation, 
or  partly  by  taxation,  as  they  saw  fit,  and 
this  was  held  to  be  a  matter  entirely  for  the 
Legislature.  State  v.  Sharp,  125  N.  0.  631, 
635,  34  S.  C.  264,  74  Am.  St.  Rep.  663. 

The  state  also  has  aided  in  the  building  of 
a  state  highway,  and  received  some  assist- 
ance in  this  measure  from  the  United  States 
government;  the  Intention  being  to  build 
such  highway  from  Beaufort  to  Ducktown, 
with  lateral  branches  to  be  built  gradually  by 
the  state,  counties,  or  townships.  It  being 
seen  at  once  that  this  system  would  take  a 
long  time  for  development,  there  was  finally 
proposed  for  public  consideration  this  meas- 
ure, by  which  the  most  remote  counties  and 
most  remote  townships,  even  the  poorest  and 
those  which  have  always  received  less  benefit 
from  state  aid  in  any  way,  should  have  the 
same  opportunity  to  construct  efficient  high- 
ways as  the  counties  and  townships  near  the 
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large  towns  and  In  the  wealthier  sections. 
This  measure,  which  was  adopted  as  chapter 
6  by  the  Legislature  of  1917,  has  been  for 
many  years  thoroughly  discussed  and  consid- 
ered by  the  people  of  the  entire  state,  and 
has  recommended  Itself  by  Its  affording  equal 
opportunities  to  every  section  of  the  state, 
however  remote.  This  bill  after  thorough 
discussion  before  the  people,  was  presented 
to  the  Liegislature  of  1911,  passed  the  House 
by  an  overwhelming  vote,  but  was  defeated 
by  a  small  majority  In  the  Senate.  After  the 
fullest  discussion  for  another  two  years,  and 
a  thorough  debate  In  the  Legislature  in  1913, 
It  passed  the  House  by  a  unanimous  vote, 
and  was  again  defeated  in  the  Senate  by  a 
very  narrow  margin.  It  was  again  fully  dis- 
cussed for  four  years  before  the  pe<H)le,  and 
In  the  General  Assembly  of  1917  it  passed  the 
House  with  only  two  dissenting  votes  and 
the  Senate  with  only  one  dissent. 

A  measure  of  sudi  wide  public  interest, 
setting  forth  a  state  policy  of  prime  Impor- 
tance to  every  section,  having  thus  been  dis- 
cussed for  years,  having  three  times  received 
an  almost  unanimous  vote  in  the  House,  and 
defeated  by  close  margins  twice  in  the  Sen- 
ate, and  having  been  passed  at  the  last  Beia- 
slon  with  only  one  dissent  in  that  body,  must 
be  taken  as  expressing  the  will  of  a  self- 
governing  people  and  the  almost  unanimous 
opinion  of  the  law-making  department  of  the 
government  that  its  enactment  was  within 
their  constitutional  powers.  It  should  not, 
therefore,  be  set  aside,  unless  its  unconstitu- 
tionality la  clear  "beyond  all  reasonable 
doubt,"  as  the  United  States  Supreme  Court 
held  is  essential  before  the  court  can  as- 
sume to  hold  any  act  unconstitutional.  Og- 
den  V.  Saunders.  12  Wheat  213,  6  L.  Ed. 
eOO,  and  hundredfl  of  other  cases  dted  in  6 
B.  C.  Ia,  In  notes  to  sections  81-86,  98-116. 
In  Atkixt  T.  Kansas,  191  U.  S.  223,  24  Sup.  Ct. 
128,  48  Lt  Ed.  148,  it  is  said,  by  Harlan,  J.: 

"The  public  interests  imperatively  demand  that 
legislative  enactments  should  be  recognized  and 
enforced  by  the  courts  ai  embodying  the  will 
of  the  people,  unless  they  are  plainly  and  palpa- 
bly, beyond  ail  question,  in  violation  of  the 
fundamental  law  of  the  Constitution." 

It  can  hatrdly  be  said  that  a  measrure 
which  has  been  so  long  discussed  and  which 
has  received  the  approval  of  the  people  of 
Ibis  state,  evinced  by  the  votes  of  their  rep- 
resentatives-, for  three  sessions  of  the  Gen- 
eral Assembly,  and  which  is  deemed  constitu- 
tional by  a  minority  of  this  court,  Is  uncon- 
stitutional "beyond  question"  and  "beyond  a 
reasonable  doubt"  In  fact  there  Is  no  au- 
thority to  be  found  in  our  Constitution  which 
authorizes  the  court  to  hold  an  act  of  the 
Legislature  unconstitutional,  any  more  than 
there  is  any  authority  in  the  Legislature  to 
hold  a  decision  of  the  court  unconstitutional. 
Neither  department  has  supremacy  over  the 
other.  The  intention  of  the  Constitution  was 
that  the  Legislature  should  obey  the  Con- 


stitution, and,  if  It  did  not,  the  authority  to 
review  its  action  la  not  given  to  the  courts, 
but  rests  with  the  people  in  the  election  of  a 
new  Legislature..  In  a  majority  of  the  states 
they  have  made  this  more  expeditious-  by 
the  adoption  of  the  initiative  and  referen- 
dum, which  requires,  -upon  a  proper  petition, 
any  statute  to  be  submitted  to  the  pe<vle  im- 
mediately for  approval  or  disapprovaL  . 

A  measure  of  such  wide  and  general  im- 
portance is  entitled  to  be  considered  before 
it  Is  condemned.  It  does  not  appropriate, 
as  has  been  suggested,  132,000,000.  It  is  true 
that  the  plan  provided  for  Issuing  state  bonds 
at  4  per  cent  and  receiving  in  exchange  from 
each  county  receiving  a  loan  from  the  state 
for  itself  or  its  townships  a  bond  bearing  5 
per  cent  Interest  Is  based  on  the  calculation 
that  the  difference  of  1  per  cent,  properly 
handled,  will  pay  off  the  whole  Indebtedness 
at  the  end  of  41  years,  -^thout  costing  the 
state  or  counties  anything  on  the  principal. 
But  this  does  not  require  that  the  act  stiall 
be  In  force  41  years,  or  shall  cease  after  that 
date.  It  provides  that  "not  more  than  $400,- 
000  ^all  be  issued  each  six  months."  The 
next  Legislature,  or  any  succeeding  Legis- 
lature, can  repeal  the  act,  leaving  outstand- 
ing only  the  bonds  that  have  been  issued  up 
to  that  date,  and  the  act  does  not  necessa- 
rily stop  at  the  end  of  41  years,  but  can  con- 
tinue indefinitely,  if  it  proves  satisfactory  to 
the  people  of  the  state.  It  proposes  to  create 
a  state-wide  system  of  modern  public  roads 
without  costing  the  state  a  cent  and  costing 
the  counties  5  per  cent  interest  and  no  prin- 
cipal to  repay. 

The  county  issues  no  bonds  to  go  on  the 
market,  but  merely  gives  to  the  state  Its 
certiflcnte  of  indebtedness-  for  the  amount 
loaned  to  the  county  for  itself,  or  for  one  or 
more  of  its  to-wnships,  if  the  people  have  so 
voted,  for  building  good  roads,  and  the  coun- 
ty Is  to  collect  from  the  whole  county,  U  the 
county  has  voted  for  the  loan,  or  from  the 
township  or  townships  which  have  voted  for 
such  loans  from  the  state,  6  per  cent  on  the 
loan  annually,  and  pay  this  over  to  the  state, 
exactly  according  to  the  same  plan  by  which 
for  years  the  state  has  loaned  money  to  the 
township  or  other  local  board  to  build  school- 
houses,  for  which  loan  the  county  baa  collect- 
ed out  of  the  township  or  locality  and  remit- 
ted the  money  to  the  state  board  of  education. 

The  passage  of  this  bill  has  been  petitioned 
for  by  Farmers'  Unions,  Chambers  of  Com- 
merce, Good  Boads  Associations,  and  many 
others,  for  years.  If  it  operates  as  its  friends 
and  the  Legislature  contemplate,  the  people 
will  be  benefited  by  the  immediate  spending 
of  the  money  loaned  to  the  counties  and 
townships  therein.  The  dwellers  in  the  ru- 
ral districts  will  be  relieved  from  the  bad 
roads  which  are  now  the  heaviest  incubus 
upon  agriculture  in  the  state.  The  farmers 
will  be  relieved  of  the  Isolation  which  Is  the 
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(reatest  drawback  to  rural  life.  The  state 
win  achieve  a  state-wide  system  of  modern 
public  roads,  extending  without  exception  to 
every  township  and  county,  as  they  succes- 
slTely  adopt  the  measure;  the  townships 
and  counties  will  have  the  good  roads  they 
desire  in  a  short  time  by  the  payment  of  5 
per  cent,  annual  Interest  on  the  money  bor- 
rowed for  41  years,  a  moderate  rental  for 
the  roads;  and  at  the  end  of  that  time  there 
win  be  no  principal  to  pay,  either  by  the 
state,  county,  or  township,  as  the  investment 
of  the  difference  between  the  6  per  cent,  paid 
by  the  counties  and  townships  and  the  4 
per  cent  paid  by  the  state  on  its  bonds  wUl 
in  a  sinking  fund  amount  to  enough  to  pay 
off  the  state  bonds  which  will  then  return 
to  the  counties  their  bonds  to  be  canceled. 

The  secretary  of  state  has  already  issued 
license  to  50,000  automobiles  in  the  state. 
\mh  the  successful  operation  of  this  bill,  the 
nnmt>er  will  soon  be  doubled,  and  I>esides 
motors  will  be  used  by  farmers.  Instead  of 
wagons,  to  carry  their  farm  products  to  the 
towns  or  the  nearest  railroad  station.  It  is 
a  safe  calculation  that.  If  this  carefully  con- 
sidered action  of  the  General  Assembly  Is 
not  set  aside  by  this  court,  the  increase  In 
farm  values  and  in  t&rm  products  will  in 
each  township  or  county  adopting  this  sys- 
tem far  overpay  the  5  per  cent  annual  in- 
terest which  is  all  that  they  will  be  called 
upon  to  pay.  The  same  system  has  been  suc- 
cessfully operated  by  Great  Britain  to  re- 
move the  age-long  grievance  In  Ireland  of 
great  feudal  estates  and  absentee  landlord- 
ism. Being  able  to  sell  her  bonds  bearing 
2  per  cent  interest,  England  thus  raised  a 
large  sum  with  which  it  bought  up  the  vast 
landed  estates  in  Ireland,  which  it  took  over 
by  purchase  or  condemnation,  and,  cutting 
them  up  Into  small  holdings,  sold  them  to  the 
former  tenants  at  the  same  price  per  acre, 
adding  a  sum  in  money  to  each  to  furnish  the 
farm,  taking  from  the  tenants  their  notes, 
bearing  5  per  cent,  interest  The  difference 
between  the  2  per  cent  and  the  5  per  cent 
In  the  course  of  a  few  years  at  compound  in- 
terest paid  off  the  purchase  money  for  the 
lands  and  the  money  loaned,  and  the  gov- 
ernment canceled  the  notes,  giving  the  ten- 
ants fee-simple  deeds,  and  all  this  not  cost- 
ing the  taxpayers  a  penny,  and  costing  the 
tenants  less  than  the  rent  would  have  been. 
The  proposition  here  adopted  by  our  Iieg- 
islatnre  proposes  to  abolish  the  age-long 
grievance  of  bad  roads  and  isolation  without 
costing  the  state  a  dollar,  and  at  an  expense 
to  the  counties  and  townships  of  5  per  cent 
interest  on  the  cost  for  41  years.  .  The  bonds 
for  tlie  principal,  both  those  given  by  the 
state  and  those  given  by  the  counties,  are 
then  to  be  canceled  out  of  the  sinking  fund. 

We  already  have  a  statute  by  which  the 
state  loans  out  of  the  treasury  annually  a 
certain  sum  ot  money,  aggregating  now  over 


$600,000,  at  the  rate  of  6  per  cent  Interest, 
for  the  purpose  of  building  schoolhouses. 
These  loans  are  made  on  long  time,  with 
annual  installments,  and  hare  assisted  in 
building  hundreds  of  schoolhouses  in  North 
Carolina,  and  the  state  has  never  lost  a  dollar 
in  its  numerous  transactions  with  the  local 
school  boards,  mie  county  boards  of  educa- 
tion sign  a  bond  in  the  name  of  the  county 
to  whose  local  or  township  board  the  money 
is  loaned,  and  the  indebtedness  thus  becomes 
a  county  responsibility  in  precisely  the  same 
manner  that  is  proposed  in  regard  to  loans  to 
townshiiw  for  good  roads  in  this  bill. 

This  "road  law"  now  before  the  court  ap- 
plies to  good  roads  exactly  the  same  proposi- 
tion. The  state  proposes  in  effect  to  lend  for 
the  benefit  of  any  township  or  county  that 
will  vote  to  tax  itseU  for  the  purpose  of 
building  roads,  thereby  evincing  their  pro- 
gressiveness  and  public  spirit,  certain  simis 
of  money,  receiving  therefor  bonds  (Just  as 
from  local  school  boards)  bearing  6  per  cent 
interest  but  not  to  exceed  in  the  aggregate 
$400,000  each  six  months,  and  the  state  is  to 
raise  the  siun  thus  loaned  by  the  sale  of  its 
own  4  per  coit.  bonds.  This  latter  is  a  detail 
.which  does  not  concern  the  counties  and 
townships  voting  to  build  the  roads.  As  to 
them  it  is  simply  a  loan  of  money  by  the 
state — just  as  to  the  local  school  board — 
and  the  state  will  raise  the  money  by  the  sale 
of  its  bonds,  which  it  has  a  right  to  do,  for 
the  statute  was  passed  for  a  necessary  par> 
pose,  with  three  readings  In  each  house, 
with  the  ayes  and  noes  recorded  on  the 
Journal,  as  required  by  Const  art  2,  f  14. 
The  Constitution  (article  5,  |  4)  authorizes 
this  appropriation,  since  the  state  bonds 
have  been  at  par.  The  state  does  not,  by 
this  act,  "give  or  lend  the  credit  of  the  state 
in  aid  of  any  person,  association,  or  corpora* 
tlon." 

The  counties  and  townships  are  simply 
ngendes  of  the  state  government  The  Leg- 
Islature  can  create,  change,  or  abolish  conn« 
ties  at  will.  It  has  abolished  14  counties, 
and  it  abolished  2  others  whtdi  it  subs^ 
quently  recreated,  and  has  increased  the 
number  of  counties  to  100.  It  created  the 
townships  in  1868,  and  since  then  under  a 
general  statute  has  authorized  the  county  com- 
missioners to  make  others,  and  the  Legis- 
lature also  has  created  several  townships,  so 
that  at  present  there  are  1,055  townships 
In  the  state.  Therefore,  in  putting  money  in 
the  hands  at  the  counties  and  townships  to 
build  roads,  the  state  is  merely  putting  its 
money  In  the  hands  of  its  own  agents.  In 
Atkin  V.  Kansas,  191  U.  S.  220,  24  Sup.  Ct 
124,  48  U  EA.  148,  it  is  said: 

"Such  corporations  are  the  creatures,  mere 
political  subdivisions,  of  the  state  for  the  pur- 
pose of  exercising  s  part  of  its  powers.  •  •  • 
They  are,  in  every  essential  sense,  only  auxili- 
aries of  the  state  for  the  purposes  of  local  gov- 
ernment.  They  may  be  created,  or,  having  been 
created,  their  powers  may  be  restricted  or  en- 
larged, or  altogether  withdrawn,  at  the  will  ot 
the  Legislature" 
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dttng  maii7  cases,  among  others  quoting 
from  WaUams  v.  Eggleston,  170  U.  S.  310, 
18  Sup.  Ct.  619,  42  L.  Ed.  1047,  as  follows: 

"A  municipal  corporation  is,  so  far  as  its 
purely  municipal  relations  are  concerned,  simply 
an  agency  of  the  state  for  conducting  the  af- 
fairs of  government,  and  as  such  it  is  subject 
to  the  control  of  the  Legislature." 

The  court  further  said,  quoting  from 
Gllntoo  V.  Bailroad,  24  Iowa,  475,  with  ap- 
proval: 

"Municipal  corporations  owe  their  origin  to, 
and  derive  their  powers  and  rights  wholly  from, 
the  Liegislature.  It  breathes  into  them  the 
breath  of  life,  without  which  they  cannot  exist. 
As  it  creates,  so  it  may  destroy.  If  it  may  de- 
stroy, it  may  abridge  and  ccmtrol." 

The  court  added  that  the  Legislature  could, 
It  it  saw  fit,  abolish  any  and  all  of  the  mu- 
nicipal corporations  of  the  state  In  one  act, 
saying: 

"We  know  of  no  limitation  on  this  right  so  far 
as  the  corporations  themselves  are  concerned. 
They  are,  so  to  phrase  It,  the  mere  tenants  at 
will  of  the  Legislature." 

The  Legislature,  therefore,  when  It  ad- 
vances money  for  a  townsJiip  to  build  public 
roads,  at  the  request  of  the  people  of  the 
township  as  evinced  by  a  vote  of  its  pe<H>le 
(which  is  not  necessary  to  its  validity.  Kins- 
ton  T.  Trust  Co.,  169  N.  O.  207,  85  S.  B.  399; 
for  it  Is  a  necessary  expense,  Hargrave  v. 
ConunlssionerB,  168  N.  C.  626,  84  8.  B.  1044), 
can  place  the  money  In  the  hands  of  the 
oonpty  to  be  used  for  such  township,  requir- 
ing the  county  as  one  of  its  agents  to  exe- 
cute a  certificate  of  indebtedness  for  the 
amount  loaned  to  its  subagent,  the  township, 
by  the  state,  and  require  the  county  through 
its  ofilcers  to  collect  the  tax  annually  from 
such  township  to  pay  the  6  per  cent  to  the 
state.  This  process  of  loaning  the  money  to 
the  township  or  other  local  board,  and  re- 
quiring the  county  to  give  its  note  to  the 
state  for  sudt  sum  and  to  celled  and  trans- 
mit the  taxes  from  the  township  or  locality, 
has  been  in  force  since  1903,  and  has  been 
approved  by  this  court  (Brown,  J.)  In  Casey 
▼.  Dare,  168  N.  C.  285,  84  S.  E.  268. 

It  has  long  been  the  policy  of  the  state  to 
give  its  aid  to  any  local  betterment  which  it 
has  seen  fit  It  has  never  been  doubted  that 
the  Legislature  could  create  at  the  cost  of 
the  entire  state  a  local  public  road,  or  a 
canal,  of  benefit  to  a  restricted  area,  or  a 
railroad  whose  benefits  were  more  or  less 
local,  or  establish  any  other  local  enterprise 
for  the  public  benefit,  in  its  Judgment.  Long 
ago  the  state  thus  authorized  and  aided  the 
Clubfoot  &  Harlowe  Canal,  of  almost  purely 
local  beneQt;  the  Hyde  County  Canal:  the 
Dismal  Swamp  Qanal;  also  constructed  the 
Quaker  road,  In  Jones  county,  the  Pender 
county  highway,  the  Hickory  Nut  Gap  road, 
and  other  local  public  roads.  It  has  also 
built,  at  the  state  expense  in  whole  or  in 
part,  a  railroad  from  Weldon  to  Wilming- 
ton, passing  through  6  counties  (now  8),  of 
small  interest  to  the  remainder  of  the  100 
coiinties  of  the  state,  which  has  become,  how- 


ever, of  more  general  importance  by  reason 
of'  the  subsequent  connections.  It  also 
largely  built  the  Raleigh  &  Gaston  Railroad, 
passing  through  5  counties,  the  Wilmington, 
Charlotte  &  Rutherfordton  Railroad,  tiie 
North  Carolina  Railroad,  the  Western,  the 
Western  North  Carolina  Railroad,  and  sev- 
eral  others.  All  these  enterprises  were  more 
or  less  of  local  benefit,  and  of  almost  in- 
finitesimal benefit  to  large  sections  In  other 
parts  of  the  state.  These  canals,  public 
roads,  and  railroads  weire  built  by  virtue  of 
the  sovereignty  of  the  state,  and  were  paid 
for  in  cash  out  of  the  state  treasury:  the 
money  being  raised  by  taxation,  or  by  the 
sale  of  state  bonds,  as  the  Legislature  deemed 
best  It  has  never  been  doubted  that  the 
state  could  build  a  highway  in  any  one  of 
our  100  counties,  or  in  any  one  of  the  1,0!K» 
townships,  and  pay  for  it  out  of  the  state 
treasury.  Whether  the  money  In  the  treas- 
ury was  raised  by  taxation  or.  by  the  sale  at 
state  bonds,  whether  it  was  donated  or  a 
loan,  or  an  investment  by  the  state,  rested 
with  the  General  AssemMy.  Frequently  the 
state  has  Issued  Its  own  bonds,  and  received 
in  exchange  tlie  bonds  of  the  company  cff  of 
the  dty  or  county  contributing  to  build  the 
road.  This  was  done  in  building  the  Raleigh 
&  Augusta  Railroad,  the  TaylorsvlUe  Rail- 
road (sometimes  known  as  the  "June-Bug" 
Railroad),  and  other  railroads  and  turn- 
pikes. All  these  matters  were  in  the  Judg- 
ment of  the  self-governing  people  of  this 
state,  as  expressed  by  the  action  of  the  law- 
making body — our  General  Assembly. 

The  road  law  now  before  the  court  is  a 
carefully  devised  measure,  to  give  every 
township  and  every  county  that  is  willing  to 
vote  a  tax  upon  itself  the  same  benefit  that 
every  school  district  has  obtained  by  voting 
an  additional  tax;  but  Inasmudi  as  for 
building  roads  a  larger  sum  is  needed  in  the 
first  instance,  with  only  a  small  annual  ap- 
propriation for  interest,  and  the  credit  of  the 
townships  and  counties  might  not  be  suffi- 
cient to  float  their  bonds  at  par  at  a  low  rate 
of  interest,  the  state  ofFers  to  loan  the  money 
for  the  amount  each  township  or  county  votes 
at  5  per  cent,  and  proposes  to  raise  the  money 
for  that  purpose  by  selling  its  own  bonds  at 
4  per  cent.,  with  the  calculation  that  the  1 
per  cent  difference  in  interest,  properly  invest- 
ed for  41  years,  will  result  In  returning  the 
entire  sum  thus  loaned  to  the  state  treasury ; 
the  state  In  the  meantime  being  benefited  by 
the  construction  of  a  state-wide  system  of 
public  roads  In  every  townslilp  and  in  every 
county  In  the  state.  To  avoid  a  scramble  as 
to  what  townships  and  counties  shall  be 
first  benefited,  it  is  left  to  them  to  make  the 
move,  and  thus  select  themselves.  The  re- 
sult will  be  that  the  most  progressive  and 
wide-awake  townships  and  counties,  those 
who  most  feel  the  need  of  the  good  roads 
system,  will  be  the  first  to  profit  by  this 
beneficent  movement  It  will' not  be  left  as 
In  the  past,  for  those  communities  which 
have  the  most  Influence  In  the  Legislature  to 
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obtain  priority  in  the  state  aid  tbus  afforded. 
SuocesrtTely  each  county  and  township  will 
come  in,  in  the  order  they  themselves  create, 
making  a  comi^eted  state-wide  road  system. 
It  is  suggested  that,  not  denying  that  the 
measure  is  valid,  and  without  passing  upon 
that  question,  which  is  of  vast  Importance 
to  the  state  at  large  and  of  the  deepest  inter- 
est to  the  public  welfare,  the  court  (leaving 
that  question  undecided)  can  hold  against 
tliose  claiming  aid  In  these  two  cases  upon 
the  groimd  that  these  plaintiffs,  in  both 
cases,  are  claiming  under  a  township  elec- 
a«m,  and  that  the  L^slature  could  not  au- 
thorize a  county  to  give  its  bcmda  to  the 
state  for  a  road  improvement  in  a  township. 
Section  20  of  the  act  before  us  provides: 

"Townships,  and  road  districts  created  by  spe- 
cial act  of  ^e  Greneral  Assembly,  may  avail 
tliemsdvea  of  the  benefits  of  this  act  upon  com- 
nliance  with  the  requirements  herein  set.  out: 
Provided,  that  the  bond  or  undertaking  filed  with 
the  state  treasurer  shall  be  executed  by  the 
board  or  boards  of  county  commlssionen  of 
the  county  or  counties  in  which  such  township  or 
road  district  is  situated.  It  shall  be  the  duty 
of  such  commissioners  to  levy  and  the  duty  of 
the  sheriff  to  collect  such  special  taxes  and  make 
paymoit  thereof  in  the  manner  and  und^  the. 
penalty  aet  oat  in  aection  18  of  this  act" 

It  Is  apparent  that  under  this  section  it 
was  Intended  that  the  counties  In  which 
these  townships  lay  were  to  give  their  bonds 
as  agents  tor  the  township,  as  has  been  done 
In  very  many  Instances  where  townships 
have  voted  appropriations  for  railroads  or 
other  public  or  quasi  public  purposes,  as  In 
Jones  V.  Commissioners,  107  N.  O.  210,  12 
&  E.  69  (Person  county),  McCracken  v..  Bail- 
load,  168  N.  a  62,  84  B<  ^  30  (Alamance), 
and  In  numerous  other  cases.  The  last  lines 
of  this  section  prescribe,  after  providing 
that  "the  bond  or  undertaking  filed  with  the 
state  treasurer  shall  be  executed  by  the 
board  or  boards  of  county  commissioners  of 
tlie  county  or  counties  in  which  such  town- 
■hip  or  road  district  is  situated"  (evidently 
Including  cases  In  which  a  road  district 
might  lie  in  two  or  more  counties): 

"It  shall  be  tiie  duty  of  such  commissioners 
to  levy  and  the  duty  of  the  sheriff  to  collect 
snch  special  taxes  and  make  payment  thereof  in 
the  manner  and  under  the  penalty  set  out  in 
section  18  of  this  act" 

This  places  beyond  question  the  intention 
Of  the  Leglalature  that  the  county  oommis- 
alonerg  are  to  collect  the  taxes  out  of  the 
township  or  road  district  to  remit  to  the 
state  treasury  and  that  where  the  road  dis- 
trict is  in  two  or  more  counties  the  commis- 
sioners of  each  county  shall  collect  from  that 
part  of  the  district  in  their  respective  coun- 
ties. As  it  is  provided  that  no  county,  town- 
ship, or  road  district  shall  receive  a  loan 
amounting  to  more  than  6  per  cent,  of  the 
assessed  ralne  of  the  property  when  added  to 
the  other  bonded  indebtedness  thereof,  there 
Is  no  danger  of  the  county  not  collecting  6 
per  cent,  annually  on  that  amount  from  any 
township  or  road  district 


An  exactly  analogous  provlsioa  has  long 
been  in  force  as  to  building  stock  law  fences 
(Revlsal,  |  1685),  which  provides  tliat  the 
county  commissioners  may  levy  a  special 
assessment  on  all  taxable  real  estate  "with- 
in the  county,  township,  or  district  whldi 
may  adopt  tlie  stock  law."  This  act  has 
been  often  held  constitutional,  and  that  It 
does  not  violate  the  provision  as  to  uni- 
formity, and  "does  not  authorize  the  im- 
position of  an  assessment  on  real  estate  out* 
side  of  the  district."  Harper  v.  COmmisston- 
era,  133  N.  C.  110,  46  S.  B.  526.  It  would 
seem  dear  that  the  language  ot  section  20 
of  this  act  contemplates  that  the  certificate 
of  indebtedness  givMi  by  the  county  commis- 
sioners for  money  loaned  by  the  state  to 
build  roads  in  a  owndilp  or  road  district 
la  to  be  signed  by  the  oommlssioners  as 
agents  for  such  township  or  road  district 
from  which  it  Is  expressly  provided  that 
they  shall  collect  such  taxes  and  remit  to 
the  state  treasurer. 

However,  a  matter  of  this  Importance 
should  not  go  off  on  such  a  technicality. 
Taking  it  that  the  act  requires  the  county 
commissioners  to  sign  the  certificate  and 
make  the  entire  county  responsible,  as  there 
is  the  further  provision  that  the  county  com- 
missioners shall  collect  sudi  taxes  from  the 
township  or  road  district,  as  In  the  case  of 
the  stock  law  for  townships  or  districts, 
there  is  nothing  inequitable.  But,  even  U 
the  county  commissioners  did  not  exercise 
such  power,  there  is  nothing  In  the  (Tonstl- 
tutlon  which  forbids  the  Legislature  to  re- 
quire the  county  certificate  of  indebtedness, 
since  the  county  commissioners  have  it  in 
their  power  to  collect  from  the  localities. 
Edwards  v.  Commissioners,  170  N.  C.  448,  87 
S.  E.  346,  by  Hoke,  J.  The  county  of  its  own 
motion  can  appropriate  money  to  build  roads 
In  any  one  township  In  the  county  at  its 
discretion.  Patterson  v.  Commlssionen 
(Brown,  J.)  170  N.  O.  503,  87  a  B.  317 ;  Ed- 
wards  T.  Commissioners,  supra.  Roads  be- 
ing a  public  necessity,  a  township  whos* 
roads  are  thus  worked  by  the  county  can  be 
required  to  levy  a  tax  to  pay  for  the  same, 
even  without  a  vote,  as  roads  are  a  public  ne- 
cessity. If  so,  when  the  state  loons  money 
to  be  used  for  building  roads  In  a  township 
there  is  no  reason  the  state  shall  not  look 
to  the  county.  If  the  Legislature  so  orders, 
to  reimburse  the  state,  providing,  as  this 
act  does,  that  the  county  shall  collect  the 
taxes  from  the  township  to  reimburse  it- 
self. Both  county  and  township  are  agencies 
of  the  state  government  and  this  is  not  a 
matter  forbidden  by  the  Constitution,  bat 
purely  a  method  of  administration  expressed 
through  the  Legislature  by  tlie  people  of  the 
state.  If  the  United  States  government  can, 
as  it  does,  make  appropriations  out  of  the 
funds  of  the  whole  Union  to  make  an  Im- 
provement in  a  river,  a  creek,  or  a  harbor,  or 
the  state  can,  as  it  dbes,  appropriate  from 
the  treasury,  out  of  the  money  of  the  whole 
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state,  to  build  a  local  public  road  or  a  ca- 
nal, for  a  district  or  township,  certainly  the 
Letrislature  can  require  a  county  (If  it  had 
so  chosen)  to  become  responsible  for  a  loan 
to  build  a  road  in  one  of  its  own  townships, 
especially  when  section  2Q  prescribes  that 
the  amount  to  repay  it  shall  be  collected 
by  the  township  offlciala  out  of  the  proper- 
ty of  that  township. 

..  In  the  matter  of  loans  by  the  state  to  aid 
in  building  schoolhouses  It  is  provided  that 
such  loans  to.  any  locality  shall  be  evidenced 
by  the  note  of  the  county  board,  and  that  the 
county  board  shall  deduct  the  amount  of  the 
aunnal  payment  from  the  district  or  town- 
ship receiving  the  loan,  Revisal,  H  4053- 
4056.  This  system  has  worked  well  for  the 
last  14  years,  and  its  legality  has  never  been 
qoestioned.  In  Jones  v.  CommlsBloners,  137 
N.  C.  698,  50  S.  B.  291  (Hoke,  J.),  the  court 
held  that  the  Legislature  could  pass  an  act 
to  require  a  county  to  issue  bonds  for  in- 
debtedness incurred  for  necessary  expenses. 
Roads  are  a  necessary  e^cpenae,  and  when  a 
township  has  thus  voted  to  incur  indebted- 
ness for  that  purpose,  and  the  state  has 
agreed  to  loan  the  money,  there  Is  no  reason 
why  the  Legislature  should  not  take  the  obli- 
gation of  the  county  (if  that  is  what  section 
20  of  this  act  means),  leaving  to  the  county 
to  collect  through  its  own  officers  the  annual 
interest  from  the  township,  in  the  meantime 
executing  its  own  bond  to  the  state  for  the 
amount  thus  loaned  to  the  county,  for  the 
benefit  of  that  township.  This  case — Jones 
V.  Commissioners,  137  N.  C.  598,  50  S.  B.  291— 
reversed  a  former  decision  on  rehearing,  and 
was  therefore  fully  considered. 

In  J<Hies  T.  Commissioners,  143  N.  C.  60, 
bS  S.  B.  427,  It  was  held  that,  where  certain 
townships  by  extra  taxation  procured  the 
building  through  their  territory  of  a  rail- 
road, "the  Legislature  has  the  power  to  di- 
rect the  county  commissioners  to  expend  ex- 
otusively  In  those  townships  the  county  taxes 
derived  from  such  railroad  property  in  such 
townships,  and  that  there  is  no  constitution- 
al requirement  that  the  tax  rate  shall  be  the 
same  everywhere.  It  varies  in  the  difTerent 
counties,  and  may  vary  in  different  town- 
ships, parts  of  townships,  districts,  towns, 
and  cities  in  the  same  county,  for  they  are  all 
legislative  creations,  mere  governmental 
agencies,  subject  to  be  changed,  abolished,  or 
divided,  and  controlled  at  the  will  of  the 
General  Assembly,  especially  at  the  control 
of  the  Legislature  since  the  amendment  (sec- 
tion 14  to  article  7)."  The  uniformity  of 
taxation  required  by  the  Constitution  means 
a  uniform  rate  for  the  same  object.  It  does 
not  mean  that  there  shall  be  the  same  rate 
of  taxation  throughout  the  state,  or  through- 
out a  county,  or  even  throughout  a  town- 


ship, for  there  are  objects  of  taxation  in 
some  townships,  districts,  and  counties  for 
which  ta.T  is  not  laid  in  others.  Jones  v. 
Commissioners,  143  N.  C.  60,  65  S.  R  427. 

The  will  of  the  people  has  been  fully 
gathered  and  clearly  expressed  in  the  pas- 
sage of  this  act  It  is  a  matter  that  closely 
affects  the  rights  of  the  people  to  govern 
themselves.  It  touches  the  Interest  of  every 
section  of  the  state.  Heretofore  state  ap- 
propriations for  canals,  for  public  roads 
and  highways,  and  in  the  building  of  rail- 
roads, have  largely  been  procured  in  the  in- 
terest of  the  influential  and  wealthier  sec- 
tions of  the  state.  This  act  gives  to  the 
people  of  any  township  or  county,  how- 
ever remote  or  poor  it  may  be,  the  same  op- 
portunity to  vote  taxation  upon  themselves, 
for  the  benefit  of  procuring  public  roads  as 
is  given  to  wealthier  and  more  influential 
sections.  It  gives  to  the  farmers  and  resi- 
dents of  remote  townships  and  counties  the 
same  benefit  of  using  the  state  credit  in  ex- 
change for  their  own  as  is  given  to  the  larg- 
er counties  and  cities;  it  gives  to  the  deni- 
zens of  the  mountain  coves  the  same  op- 
portunity of  obtaining  good  roads  that  is 
vouchsafed  to  the  owners  of  rich  river  bot- 
toms and  of  valuable  suburban  lands  near 
the  cities.  It  is  a  case  of  "equal  <H>portunity 
to  all,  without  favor  to  any." 

The  cases  quoted,  that  one  community 
should  not  be  made  to  pay  the  debt  of  an- 
other, have  no  application.  The  township  is 
a  part  of  the  county.  Besides,  the  county  of 
Johnston  does  not  propose  to  pay  the  tax  for 
building  the  roads  In  Selma  township.  The 
Johnston  county  commissioners  could  take 
the  county  money  for  that  purpose.  They 
are  Judges  of  what  roads  shall  be  worked 
with  the  county  money.  Supervisors  v. 
Commissioners  (Pitt  Co.)  169  N.  O.  648,  86  S. 
E.  620.  The  Legislature  could,  as  it  does, 
loan  money  to  Johnston  county  (which  is  sim- 
ply a  state  agency)  to  be  used,  in  this  in- 
stance, exclusively  in  building  roads  for  Sd- 
ma  township,  if  that  township  votes  taxes  to 
pay  Interest  on  the  loan,  and  the  General  As- 
sembly can  require  the  county  of  Johnston, 
as  such  sta,te  agency,  to  execute  its  bond  to 
the  state  for  this  money,  since  through  Its 
county  officers  Johnston  county  will  collect 
the  money  out  of  the  property  of  Selma  town- 
ship. The  county  and  the  township  are  alllce 
state  agents,  and,  if  the  Legislature  sees  fit 
to  adopt  this  method,  it  is  within  the  discre- 
tion of  the  law-making  body. 

The  judge  below  (Devin)  has  pr<«perly,  in 
my  Judgment,  sustained  both  In  letter  and 
spirit  the  enactment  by  the  General  Assembly 
of  this  most  Just,  beneficent,  and  progressive 
measure,  which  was  adopted  only  after  the 
fullest  consideration  by  the  peoide  of  the 
state  and  their  representattvea. 
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<3II  Oa.   App.   802) 

THUEMAN   ▼.   A\'ERA.     (No.   8721.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(ByXUbut  (y  ih»  Court.) 

Shebiffs  and  Constables  «=»137(1),  166— 
Sufficiency  of  Petition— Misjoindeb. 
The  defendant  in  a  bail  trover  action  wasj 
discharged  by  order  of  the  jndge,  t>ecause  of  hia 
inability  to  produce  the  property  or  give  the  | 
bond  required  by  statute.  The  plaintiff  obtained 
a  supersedeas  of  that  judgment,  for  the  purpose 
of  reviewing  the  judgment.  The  court  ordered 
the  release  of  the  defendant,  pending  the  ap- 
peal, on  condition  that  he  execute  in  effect  an 
eventual  condemnation  money  bond.  The  sheriff 
allowed  defendant  to  go  upon  the  giving  of  a 
bond  for  his  personal  appearance  to  abide  the 
judgment  in  the  cause.  The  judgment  discharg- 
ing the  defendant  was  affirmed  by  the  Court  of 
Appeals.  Thurman  v.  Smith,  16  Ga.  App.  523, 
85  S.  E.  799.  Thereafter,  and  after  verdict  and 
judgment  in  favor  of  the  plaintiff  and  against 
the  defendant,  the  plaintiff  filed  suit  against  the 
sheriff,  for  damages  occasioned  by  "the  breacli 
of  an  official  duty  of  the  sheriff  and  his  deputy," 
to  which  the  deputy  sheriff,  the  defendant  in 
the  trover  action,  and  the  sureties  upon  the  bond 
for  his  personal  appearance  were  made  parties. 
HtM,  that  the  petition  did  not  set  forth  a  cause 
of  action,  and  the  demurrer  of  the  sheriff  there- 
to was  properly  sustained.  There  was  also  a 
misjoinder  of  parties  defendant.  If  the  sheriff 
had  taken  the  bond  required  of  the  defendant  by 
the  order  of  the  court,  the  liability  upon  that 
bond  would  have  been  at  an  end  on  an  affirm- 
ance by  this  court  of  the  judgment  discharging 
the  defendant.  This  being  true,  the  failure  of 
the  sheriff  to  talce  such  bond  did  not  result  in 
loss  to  the  plaintiff. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  between  L.  P.  Thurman  and  I.  C. 
Avera.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

See,  also,  16  Ga.  App.  523,  85  S.  E.  799. 

R.  Eve,  of  Tlfton,  and  Hendricks,  Mills  & 
Hendrlclcs,  of  Nashville,  for  plaintiff  in  er- 
ror. W.  D.  Quia  and  C  A.  Christian,  both 
of  Nashville,  for  defendant  in  error. 

6E0B0E,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(21  Ga.  App.  49) 

HARVET  V.  STATE.    (No.  8876.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  24,  1917.) 

(Bytlabiu  Iv  M«  Court.) 

L   SUFFICIENCT  OF  EVIDENCE. 

The    evidence   in    this   case,   though    weak, 
authorized  the  conviction  of  the  accused. 

2.  ASSIONMENTB   OF   EbBOR. 

There  is  no  such  merit  in  the  as^gnments 
of  error  as  requires  a  new  trial  of  this  case. 

Error  from  Superior  Court,  Habersham 
County ;  J.  B.  Jones,  Jndge. 

A.  J.  Harvey  was  convicted,  and  he  brings 
error.    Affirmed. 


J.  J.  &  Sam  Klmsey,  of  ComeUa,  and  J.  O. 
Edwards  &  Sons,  of  Clarkesvllle,  for  .plain- 
tiff in  error.  Bobt  McMlUaUi  SoL  Gen.,  of 
Clarkesvllle,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 

(20  Ga.  App.  &19) 
WALTON  v.  LAWBENCHVILLE  OIL  MILL, 

(No.  8828.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  18,  1917.) 

(Sylldbu*  Iv  the  Court.) 

1.  Masteb  and  Sebvant  «=>234(5),  235(1)  —  ' 
Personal  Injttry— Defect  in  Machinebt— 
Knowledge— Contbibbtobt  Neolioence. 

A  servant  cannot  recover  from  his  master 
damages  for  an  injury  caused  by  a  defect  in 
machinery  supplied  him,  or  because  of  its  an- 
tiquity of  structure,  where  it  appears  that  the 
servant  had  means  of  knowledge  equal  to  or 
better  than  those  of  the  master  as  to  such  de- 
fects or  antiquity,  and,  despite  such  knowledge, 
continued  to  work  with  the  defective  or  anti- 
quated machinery. 

(a)  In  this  case,  according  to  his  own  testi- 
mony, the<  servant  was  superintendent  of  an 
oil  mill,  and  upon  him  rested  the  duty,  in  be- 
half of  the  defendant  company,  of  inspecting  and 
repairing  its  machinery,  and  he  thus  enjoyed 
better  moans  than  the  master  of  discovering  that 
the  valve  which  caused  the  injury  to  him  was 
antiquated  or  defective,  especially  since  it  was 
a  part  of  his  daily  duty  to  use  this  particular 
valve,  and  the  master's  knowledge  of  its  condi-; 
tion  directly  depended  upon  the  thoroughness 
with  which  he  discharged  his  duty  to  inspect  and 
repair,  and  the  promptness  and  accuracy  of  his, 
reports  relating  to  the  machinery. 

(b)  The  knowledge  of  the  servant  that  an  in- 
spection of  the  boiler  had  been  recently  made  by 
another  person,  acting  without  any  authority 
from  the  defendant,  but  solely  in  behalf  of  a 
company  that  had  insured  the  boiler  against  ex- 
plosion, did  not  justify  him,  in  the  exercise  of 
ordinary  care  for  his  own  safety,  in  relying  up- 
on such  an  inspection,  or  relieve  tiim  of  the  legal 
consequences  of  his  negligence  in  failing  to  dis- 
cover the  defects  in  the  valve  (connected  with 
the  boiler)  whidh  caused  the  injury. 

2.  Sufficiency  of  Evidence— New  Tbiaz.. 

The  evidence  did  not  authorize  the  verdict 
in  favor  of  the  plaintiff,  and  the  trial  judge  did 
not  err  in  granting  a  new  trial  upon  that  ground. 

Error  from  Superior  Court,  Gwlnnetf 
County ;  R.  N.  Hardeman,  Jndge. 

Action  by  J.  L.  Walton  against  the  Law- 
rencevllle  Oil  Mill.  Judgment  for  plaintiff, 
new  trial  granted,  and  be  brings  error.  Af- 
firmed. 

O.  A.  Nix,  of  LawrencevUIe,  and  Evans 
&  Evans,  of  Sandersville,  for  plaintiff  in  er- 
ror. Smith,  Hammond  &  Smith,  of  Atlanta, 
and  L  L.  Oakes,  of  LawrencevUIe,  for  de- 
fendant in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 
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(20  Oa.  App.  798) 

BAKER  MERCANTHiE  CO.   ▼.  HANC0C3K 

BROS,  ft  CO.     (No.  8697.) 

(Court  of  Appeals  of  Georgria,  Division  No.  1. 

Sept.  13,  1917.) 

(Syttahut  iy  the  Covrt.} 

1.  Justices  of  thk  Peace  $=>119(3}  —  At- 

TACaMENT— JUDQMENr— VAUDITT. 

Where  an  attachment  against  a  nonresident 
has  been  sued  out  in  a  justice's  court,  and  ex- 
ecuted by  service  of  gamisbment  only,  and  no 
notice  has  been  served  as  provided  in  Civ.  Code 
1910,  §  5103,  and  there  has  been  no  bond  or  ap- 
pearance and  defense,  a  general  judgment 
against  the  defendant  is  void.  Partus  v.  Wil- 
liams, 137  Oa.  578,  73  S.  B.  839(1),  and  cas- 
es there  cited. 

2.  Justices  of  xhb  Peace  9=>87(4)  —  Gar- 
nishment—Judgment— Validity. 

In  such  case  a  valid  judgment  against  .the 
defendant  in  attachment  is  a  necessary  prereq- 
uisite to  a  final  judgment  against  the  garnishee. 
Fagan  v.  Jackson,  1  Ga.  App.  24.  57  S.  E.  1052: 
Atnericus  Grocery  Co.  v.  I4nk,  116  Ga.  818,  43 

5.  E.  49. 

3.  Justices  or  the  Peace  9=s4S,  86(7)— Ju- 

BISDICTION  —  ATTACHMEHT— AHBWEB— J  CDO- 
MENT. 

In  such  case  the  justice's  court  is  without 
jurisdiction  to  enter  a  judgment  in  rem  until  the 
garnishee  has  answered,  or  it  has  been  judicial- 
ly determined  by  judgment  or  verdict  upon  the 
trial  of  a  traverse  to  his  answer  that  he  is  in- 
debted to  or  has  in  his  hands  property  or  ef- 
fects of  the  defendant.  Where  the  garnishee 
in  his  answer  denies  that  he  is  indebted  to  or 
has  in  his  possession  money  or  effects  of  the 
defendant  in  attachment,  jurisdiction  of  the 
suit  depends  upon  the  judgment  or  verdict  sus- 
taining the  traverse  to  the  truth  of  sndi  answer. 
Henry  v.  Lennoz-Haldeman  Co.,  116  Ga.  9, 
11,  42  S.  E.  38S;  Albright-Pryor  Co.  v.  Pa- 
ddc  Selling  Co.,  126  Ga.  499,  55  S.  E.  251, 
115  Am.  St.  Rep.  108  (2). 

4.  Justices  ok  the  Peach  «=>48,  86(6)— Jtj- 

BMDICTIOH— ATTACH1IEKI^-JUD«MENT. 

In  such  case  the  jurisdiction  of  the  court 
over  the  nonresident  defendant  is  in  abeyance 
nntil  the  fact  that  there  are  effects  in  the  hands 
of  the  garnishee  appears  by  answer,  or  by  judg- 
ment on  a  traverse  to  the  answer.  Where  the 
attachment  is  executed  by  service  of  summons 
of  garnishment  only,  no  judgment  can  be  render- 
ed until  it  is  made  to  appear  to  the  court  that 
the  effects  of  the  defendant  have  been  seized 
under  garnishment  proceedings.  Albright-Pryor 
Co.  ▼.  Pacific  Selling  Co.,  supra. 
8.  Justices  of  the  Peace  ®=s>86(7)— Attach- 
ment—Answeb— Tea  verse— Judgment. 

In  such  case,  therefore,  it  is  necessary  for 
the  plaintiff  to  sustain  his  traverse  filed  to  the 
answer  of  the  garnishee,  and,  upon  the  trial  of 
the  issue  formed  by  the  traverse,  it  is  unneces- 
sary for  the  plaintiff  to  show  tnat  he  has  ob- 
tained a  judgment  against  the  defendant  in  at- 
tachment. He  can,  in  such  circumstances,  ob- 
tain no  valid  judgment  against  the  defendant 
prior  to  a  judgment  or  verdict  sustaining  his 
traverse  to  the  answer  of  the  garnishee.  Par- 
ker-Fain Grocery  Co.  v.  Orr,  1  Ga.  App.  630,  67 
S  E  l(y74 

6.  Appeal  and  Bbbor  «=»1050(2)— Garnish- 
ment «=ol63,  177  —  Habmubbs  Esbob— Is- 
sues—EJvidence. 

In  such  case,  upon  the  trial  of  the  issue 
formed  by  the  traverse  to  the  answer  of  the 
garnishee,  it  was  erroneous  to  admit  in  evi- 
dence, over  the  objection  of  the  garnishee,  an 
unauthorized  and  void  general  judgment  enter- 
ed against  the  defendant  in  attachment.  While 
the  void  judgment  was  irrelevant,  immaterial, 
and  of  no  force,  its  introduction  in  evidence, 


under  the  facts  in  the  present  record,  did  not 
and  could  not  prejudice  the  rights  of  the  gar- 
nishee. The  only  issue  for  the  jury  was  on  tb« 
traverse  to  the  garnishee's  answer  denying  in- 
debtedness to  the  defendant.  That  issue  being 
found  against  the  garnishee,  it  was  the  right 
and  the  duty  of  tie  court  to  hold  the  case 
against  the  garnishee  in  abeyance  until  final 
judgment  was  rendered  against  the  defendant 
Parlier-Fain  Grocery  Co.  v.  Orr,  supra. 

7.  Gabrishment  ®s>177— Jtjdohent— Vaud- 

ITT. 

After  verdict  sustaining  the  traverse  to  the 
answer  of  the  garnishee,  it  was  error  to  enter 
a  final  judgment  against  the  garnishee ;  no  val- 
id judgment  against  the  defendant  in  attach- 
ment having  been  rendered.  It  follows  that  the 
judge  of  the  superior  court  erred  In  overrul- 
ing the  certiorari. 

8.  Situs  of  Gabnishkd  Debt— Statute. 

"When  a  suit  is  brought  by  attachment  in 
this  state  against  a  nonresident  of  the  state,  and 
the  attachment  is  levied  by  service  of  summons 
of  garnishment,  the  situs  of  any  debt  due  by 
the  garnishee  to  the  defendant  shall  be  at  the 
residence  of  the  garnishee  in  tiiis  state,  and 
any  sum  due  to  the  defendant  in  attachment 
shall  be  subject  to  said  attachment."  Civil 
Code  1910,  {  5095.  This  section  of  the  Code 
changed  the  role  announced  in  C!)entral  Rail- 
way Co.  V.  Brinson,  109  Ga.  359,  34  S.  E.  597, 
77  Am.  St.  Rep.  382,  Johnson  v.  Sow  By.  0>., 
110  Ga.  303,  34  S.  E.  1002,  Henry  v.  Lennbx- 
Haldeman  Co.,  supra,  and  Beasley  v.  Lennox- 
Haldeman  Co..  116  Ga.  13,  42  S.  E.  385  (1). 

9.  Appeai.  and  Error  ^3»1172@)— Rctebsai, 
IN  Part. 

The  reversal  of  the  judgment  of  the  conrt 
below  will  not  require  a  new  trial  upon  the  trav- 
erse to  the  answer  of  the  garnishee,  since  that 
verdict  is  sustained  by  the  evidence  in  the  rec- 
ord, and  no  legal  reason  appears  why  it  ahould 
be  set  aside.  If  the  result  of  the  trial  on  the 
main  issue  is  a  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  attachment, 
then  final  judgment  may  be  entered  against  the 
garnishee. 

Error  trom  Superior  Court,  Coffer  Coon^ ; 
J.  T.  Summerall,  Judge. 

Proceeding  between  Hancock  Bros.  &  Co. 
and  the  Baker  Mercantile  Oompany.  Judg- 
ment for  tbe  former,  and  the  latter  brlnsa 
error.   Reversed. 

BenJ.  T.  Allen,  of  Pearson,  for  plalntUt 
in  error.  Levi  O'Steen,  o£  Douglas,  for  de- 
fendant In  error. 

GEORGE,  J.   Judgment  reversed. 

WADE,  O.  J.,  and  LUEE^  J.,  ooncnr. 


KINNEY  V.  KINNEY. 


(20    Oa.    App.   8K> 

(No.  8813.) 


(Court  of  Appeals  of  Georgia,  Division  N«.  1. 
Sept  13,  1917.) 

(Bynahut  hy  th«  Court.) 

1.  JusncKS  OF  the  Pkace  «=>91(1)— Sufti- 

ciENCY  OF  Pleading — Statute. 
Niceties  in  pleading  are  not  required  in  a 
justice's  court.  G.  S.  &  F.  Ry.  Co.  v.  Barfield, 
I  Ga.  App.  203,  58  S.  E.  236.  Accordingly,  a 
liberal  construction  has  been  given  section  4715 
of  the  Civil  Code  (1910).  If  the  defendant  in  a 
justice's  court  is  informed  of  the  nature  of  the 
plaintifTs  demand  against  him,  the  requirement 
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ftl  the  Code  section  is  met    Eendrix  v.  Elliott, 
2  Ga.  App.  301,  58  S.  E.  495  (2). 

2.  Fbauds,  Statute  or  «=»  150(3)— Dkfensk— 

The  cause  of  action  attached  to  the  sum- 
mons in  this  case  was  a  substantial  compliance 
with  the  requirements  of  section  4715,  supra, 
and  was  not  subject  to  general  demurrer  upon 
the  ground  that  the  cause  of  action  stated  was 
founded  upon  an  oral  agreement  to  answer  for 
the  debt  of  another,  and  therefore  was  not  en- 
forceable under  the  statute  of  frauds.  The  d^ 
fense  of  the  statute  of  frauds  cannot  be  raised 
by  demurrer,  unless  the  petition  afSrmatively 
shows  that  the  contract  is  oral.  Marks  &  Powell 
V.  Talmadge's  Sons  &  Co.,  8  Ga.  App.  557,  6» 
S.  E.  1131  (2). 

3.  DI8HI8SAI.    OF    PbtITION— OVBBKOIJNQ    0» 
CEKnOBARI.  ^,    . 

The  justice  before  whom  the  case  was  tried 
erred  in  dismissing  plaintiffs  petition  on  demur- 
rer, and  the  judge  of  the  superior  court  likewise 
erred  in  overruling  the  plaiatiffs  petition  for 
ceitiorarL 

Error  from  Superior  Court,  Habersham 
County;   J.  B.  Jones,  Judge. 

Action  by  J.  J.  Kinney  against  Mrs.  W.  E. 
Kinney,  administratrix.  Judgment  In  Jus- 
tice's court,  dismissing  petition  on  demurrer, 
plainttfTs  petition  for  certiorari  oTerruled, 
and  be  brings  error.    Beversed. 

J.  C.  Edwards  &  Sons,  of  Clarkesville,  for 
plalntur  in  error.  J.  J.  &  Sum  Elmaey,  of 
Cornelia,  for  defendant  in  error. 

OBOfiOE,  J.    Judgment  reversed. 

WADB,  C.  J., -and  LITKE,  J.,  coinnir. 


(»    Oa.    App.    OS) 

SEL.LERS  T.  CARTER  et  al. 


(No.  8798.) 


(Court  ot  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(8vUalu»  by  the  Court.) 

1.  E^XECirroBS  and  AoMiNisTaAxoBS  €=»194(6) 
— Teab's  Stjppobt  to  Widow— Descbiption 
OP  Pbopesbtt. 

A  judgment  setting  apart  a  year's  support 
under  section  4041  et  seq.  of  the  Civil  Code  of 
1910  is,  in  effect,  a  conveyance  to  the  widow 
of  an  interest  in  her  deceased  husband's  estate, 
and  the  description  of  the  property  must  be  such 
as  to  render  it  capable  of  identification.  The 
certainty  of  description  required  in '  a  deed,  or 
other  conveyance  is  required,  in  a  judgment  set- 
ting apart  a  year's  support.  In  the  case  of 
lands,  if  the  description  is  so  vague  and  indefi- 
nite that  the  property  cannot  be  identified,  the 
title  of  the  estate  is  not  divested  by  the  judg- 
ment setting  apart  a  year's  support.  McSwain 
T.  Ricketson,  129  Ga.  176,  17fi,  68  S.  E.  655; 
Eawes,  Adm'r,  v.  Elam,  131  Ga.  323,  62  S. 
B.  227;  Hancock  v.  King,  133  Ga.  734,  735, 
66  S.  E.  949. 

2.  ExecutoSs  and  Administbatobs  ®=»194(6) 
— Yeab's  Sxtppobt  to  Widow — Descbiptioit 
OF  Pbopbbtt— Ambndment. 

If  the  description  is  so  imperfect  and  indefi- 
nite that  the  land  cannot  be  identified,  and  if 
there  is  nothing  in  the  pleadings  to  aid  the  de- 
scription, the  judgment  is  void,  and  cannot  be 
amended  at  the  instance  of  the  grantee  of  the 
widow  (made  in  this  case  12  years  after  the 
date  of  the  judgment)  by  the  addition  of  descrip- 


tive terms. '  In  the  absence  of  any  aid  from  the 
application,  return  of  the  appraisers,  or  judg- 
ment setting  apart  the  year's  support,  the  order 
setting  apart  50  acres,  more  or  less,  of  lot  of 
land  No.  383  in  the  Second  land  district  of  Ap- 
pling county,  Ga.,"  is  void;  and  the  grantee 
of  the  widow  cannot  create  a  title  in  the  ap- 
plicant by  amending  the  judgment  The  court 
therefore  did  not  err  in  sustaining  the  general 
demurrer  to  the  petition. 

Error  from  Superior  Court,  Appling  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Action  by  S.  S.  SeUers  against  Delpbla 
Carter  and  others.  General  demurrer  to  pe- 
tition sustained,  and  plaintiff  brings  error. 
Affirmed. 

Padgett  &  Watson,  of  Bazley,  for  plaintiff 
in  error.  W.  W.  Bennett,  of  Baxley,  for  de- 
fendants in  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 


KBLLEY  v.  STATE. 


(20  Oa.  App.  821> 
(No.  8878.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  IS,  1917.) 

(Syllabut  hy  Mb  Court.) 

1.  Cbiuirai,  Law  i8=»824(9)— Inbtbuohons— 
Cibcukstantial  Evidence. 

Where  the  evidence  against  the  accused  ia 
entirely  circumstantial,  it  is  the  duty  of  the 
trial  judge,  whether  so  requested  or  not,  to  in- 
struct the  jury  on  the  rule  of  law  applicable  to 
such  evidence,  as  laid  down  in  section  1010  of 
Penal  Code  1910,  Harris  v.  State,  18  Ga.  App. 
710,  90  S.  E.  870,  and  cases  there  cited. 

2.  iNSTBTJCnONS. 

It  is  unnecessary  to  consider  the  asslEn- 
ments  of  error,  based  upon  certain  excerpts  from 
the  charge  of  the  court,  since  the  errors  in  the 
charge  will  hardly  occur  upon  a  second  trial  of 
the  case. 
8.  Exclusion  of  Evidence. 

There  was  ijo  error  in  rejecting  the  evidence 
set  out  in  the  third  ground  of  the  amendment 
to  the  motion  for  new  triaL 
4.  Cbiminax  Law  <&=»922  (2)— New  Tbiai.  — 

Gbounds— Failube  to  Instbuct. 
We  express'  no  opinion  upon  the  sufficiency 
of  the  evioence.  For  error  in  failing  to  charge 
the  law  of  circumstantial  evidence,  as  indicated 
in  the  first  division  of  this  decision,  the  motion 
for  a  new  trial  should  have  been  granted. 

Error  from  City  Court  of  Polk  County;  J. 
K.  Davis,  Judge. 

Henry  Kelley  was  indicted  for  an  offense, 
and  from  the  verdict  he  brings  error.  Re- 
versed. 

Irwin  &  Tlson  and  Fielder  &  Fielder,  all 
of  Cedartown,  for  plaintiff  in  error.  J.  A. 
Wright,  Sol.,  and  E.  S.  Ault,  both  of  Cedar- 
town,  for  the  State. 

GEORGE,  J.    Judgment  reversed. 
WADE,  C.  J.,  and  LUKE,  J.,  concur. 


«=»ror  other  cases  tee  same  topic  and  KBT-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 

93  S  Jl.— 92  T 

Digitized  by  V^UOQ IC 


498 


as  80UTHBASTEBN  BOPOBTEB 


(Ot. 


(21  Ga.  App.  n) 

TUAPNELL  V.  BIRD.    (No.  8296.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  18,  1917.) 

(Syllabu»  by  the  Court./ 

1.  Appbal  and  Bbbob  ®=3S43(2)— ExcEPnon 
TO  Refusai,  to  Awabd  a  Nonsuit — Consid- 

EBATIOrt, 

"An  exception  based  upon  the  refasal  of  tlie 
court  to  award  a  nonsuit  will  not  be  considered, 
where  subsequently  thereto  the  case  is  submit- 
ted to  the  jury,  and,  a  verdict  being  rendered 
against  the  defendant,  a  motion  for  a  new  trial 
is  made  which  presents  the  complaint  that  the 
verdict  is  contrary  to  the  evidence  and  without 
evidence  to  support  it"  Atlantic  Coast  Line 
R.  Co.  V.  Blalock,  8  Ga.  App.  44,  68  8.  E. 
743(2);  Henderson  t.  Maysville  Guano  Co.,  16 
Ga.  App.  69,  82  S.  E.  588(1) ;  Central  of  Ga. 
Ry.  Co.  V.  Brinson,  18  Ga.  App.  114,  88  8.  B. 
1003(5);  Taylor  v.  Johnson,  18  Ga.  App.  162, 
89  S.  B.  77  (7) ;  Gunn  v.  Wilson  Co.,  20  Ga. 
App.  16,  92  8.  E.  721,  723. 

2.  Fbauds,  Statdtk  of  <S=s»26(l)— Pbomise  to 
Pat  Debt  of  Anothee  —  Obioinal,  Peom- 

IBE. 

The  evidence  was  gufSdent  to  authorize  the 
jury  to  find  that  the  goods  were  furnished  to  the 
cropper  of  the  defendant  solely  on  the  defend- 
ant s  credit  and  upon  an  original  and  not  a 
collateral  undertaking  had  between  the  plaintiff 
and  the  defendant.  This  being  true,  the  prom- 
ise of  the  defendant  was  binding,  and  does  not 
come  within  the  inhibition  of  the>  statute  of 
frauds.  Baldwin  v.  Hiers,  73  Ga.  739 ;  Cruse  v. 
Foster  &  Estes,  76  Ga.  723 ;  Cordray  v.  James, 
91  S.  E.  239. 

3.  Otueb  Assiqnments  of  Eebob. 

The  other  assignments  of  error,  not  being  re- 
ferred to  in  the  brief  of  counsel  for  plaintiff  in 
error,  are  deemed  to  have  been  abandoned. 

Error  from  Superior  Court,  Candler  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  A.  J.  Bird  against  J.  G.  Trap- 
nelL  Judgment  for  plaintiff  and  defendant 
brings  error.    Affirmed. 

Kirkland  &  Klrkland,  of  Metter,  and  H. 
B.  Strange^  of  Statesboro,  for  plaintiff  in  er- 
ror. Lanier,  Deal  &  Renfroe,  of  Statesboro, 
for  d^endant  in  error. 

JENKINS,  J.    Judgment  afllrmed. 

BR0YLE8,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

(20  Qa.  JiiVV.  827) 

CLARK  V.  WRIGHT.    (No.  8916.) 

(Cmut  of  Appeals  of  Georgia,  Division  No.  1. 

Sept  13,  1917.) 

(SvUaiut  iy  the  Court.) 

EXECTTTOBS    AND   ADUINISTEATORS    <9=»122(1)— 

Temfobabt  Administbatob— Powebs. 
This  case  is  here  on  a  direct  bill  of  excep- 
tions in  which  error  is  assigned  on  the  refusal 
of  the  court  to  allow  an  amendment,  and  on  the 
refusal  to  admit  in  evidence  a  judgment  of  the 
court  of  ordinary,  setting  apart  a  year's  sup- 
port to  the  widow,  and  a  written  agreement  be- 
tween the  widow  and  the  temporary  administra- 
tor. The  amendment  was  not  sworn  to.  and  ev- 
ery question  presented  by  the  bill  was  fully  dis- 
];>osed  of  adversely  to  the  contentions  of  plain- 
tiff in  error  by  the  decision  of  the  Supreme  Court 


in  this  case.  Wright,  Adm'x,  v.  Clark,  Adm'r, 
146  Ga.  534,  89  S.  E.  618.    There  was  no  error 

in  refusing  the  amendment,  in  rejecting  the  prof- 
fered evidence,  and  in  directing  a  verdict  for  the 
defendant  in  error. 

Error  from  Superior  Court,  Burke  County; 
H.  C.  Hammond,  Judge. 

Action  between  A.  M.  (Tlark,  administrator, 
and  Cora  Wright  administratrix.  Judgment 
for  tbe  latter,  and  the  former  brings  error. 
Affirmed. 

H.  J.  Fullbright,  of  Waynesboro,  and  Frank 
Hardeman,  of  LoulsrlUe,  for  plaintiff  In  er- 
ror. M.  C.  Barwick,  of  Louisville,  for  de- 
fendant in  error. 

GEORGE,  J.    Judgment  affirmed. 
WADE,  O.  J.,  and  LUKE,  J.,  concur. 


(21  Ga.  ApD.  3»l 
WALKER  &  TAYLOR  v.  SHANNON  et  •! 
(Na  8318.) 

(0}urt  of  Appeals  of  Georgia,  Division  No.  2. 
Sept  19,  1917.) 

(Syllatui  iy  the  Court.) 

1.  Executobs  and  Aduinistbatobs  4s>463(4), 
635  —  Judgment  against  Administbatob  — 
Sitfficienct  "of  Assets — Conclusiveness. 

A  judgment  against  an  administrator,  in  aa 
action  on  an  alleged  debt  of  his  intestate,  where 
the  defendant  has  failed  to  plead  a  want  of  as- 
sets, is  conclusive  as  to  the  question  of  a  suffi- 
ciency of  assets  to  pay  the  debt.  As  to  a  surety 
upon  the  administrator's  bond,  however,  the 
judgment  is  not  conclusive  upon  such  question, 
but  is  prima  facie  evidence  only  ■  and  when  sued 
upon  the  bond  the  surety  may  plead  and  prove  a 
deficiency  of  assets  in  the  hands  of  his  principal 
liable  to  the  payment  of  the  debt  Gilwon  t. 
Robinson,  90  Ga.  756,  16  8.  E.  969,  35  Am.  St 
Rep.  250 ;  Whiddon  v.  Williams,  98  Gti.  310,  21 
S.  E.  437. 

2.  executobs  and  aoianibtbatobs  ®s3537(9) 
—Action  on  Bond — Evidence. 

Thus,  in  a  suit  against  the  sureties  on  tbe 
bond  of  an  administrator,  prima  facie  proof  of 
a  devastavit  may  be  made  by  introducing  in 
evidence  the  judgment  against  the  administrator, 
and  showing  by  proper  entries  upon  the  execu- 
tion issued  thereon  that  there  is  no  property  up- 
on which  to  levy.  Worthy  v.  Battle,  125  (Ja. 
415,  54  S.  E.  667. 

3.  Executors  and  Administratobs  «=>451(2) 
—Action  on  .Tudqment  Debt— Nonsuit. 

But  where  the  judgment  which  is  the  foun- 
datiob  of  the  suit  appears  to  have  been  obtained, 
not  against  the  administrator,  but  against  the 
decedent  in  his  lifetime,  against  whom  execution 
had  issued,  and  where  it  appears  that  the  first 
notice  received  by  the  administrator  as  to  the 
claim  was  more  than  two  ^ears  after  his  qaalifi- 
cation  as  such,  and  nothing  is  shown  to  indi- 
cate that  the  funds  coming  into  tiis  hands  were 
not  disbursed  according  to  law,  or  that  waste 
was  committed,  it  was  not  error  .for  the  trial 
judge  to  grant  a  nonsuit 

Error  from  City  Court  of  ReidavUle;  E.  C 
Collins,  Judge. 

Action  by  Walker  &  Taylor  against  S.  M. 
Shannon,  administratrix,  and  others.  Jadg- 
meut  for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 
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H.  C.  BfAsIey,  of  BeldsviUe,  for  plaintiff 
in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROXLES,  P.  J.,  and  BliOODWOBTH,  J., 
concur. 

(20  Oa.  App.  872) 

RUTH  V.  SAVANNAH  ELBOTRIO  CO. 
(No.  8478.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  26,  1917.    Rehearing  Denied 

Sept  13,  1017.) 

(SvUabui  }>v  the  Court.) 
Nonsuit. 

The  evidence  did  not  establish  the  case  as 
laid  by  the  plaintiff;  it  was  therefore  not  er- 
ror for  the  conrt  to  grant  a  nonsuit 

Error  from  City  Court  of  Savannali!  Darls' 
Freeman,  Judge. 

Action  by  J.  E.  Ruth  against  the  Savannah 
Electric  Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error.  Osborne,  Liawrence  &  Abrahams, 
of  Savannah,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  G.  J.,  and  OEOROE,  J.,  concur. 


(21  Oa.  App.  1) 

LANKFORD  v.  PETERSON.    (No.  8238.) 

(0>urt  of  Appeals  of  Oeorgia,  Division  No.  2. 
Sept  18,  1917.) 

(EyUabut  hy  the  Court.) 

1.  UsuBT  ®=>80  —  VAunriY  or  Mortgaqb  — 
Obligation  iNrscTBD  with  Usuby. 

Where  an  obligation  palpably  infected  with 
nsnry  contains  a  mortgage  to  secure  Its  payment, 
and  also  contains  an  agreement  that  the  debt- 
or shall  procure  a  loan  from  a  third  person  on 
the  same  property,  to  be  secured  by  a  deed 
which  is  to  be  superior  to  the  mortgage,  and 
shall  then  assign  to  the  mortgagee,  as  additional 
security,  the  bond  to  reconvey,  received  by  the 
debtor  from  his  grantee  under  the  security  deed, 
neither  the  obligation  to  make  such  assignment 
nor  its  subsequent  consummation  will  operate 
to  merge  or  otherwise  render  invalid  the  mort- 
gage lien. 

2.  MOBTOAOBS  «=»460,    463— COKSIDKBATION— 

BtmoEN  or  Pboof— Sdfficienct  of  Evi- 
dence, 
Where  the  consideration  of  an  obligation  is 
not  definitdy  ascertained  at  the  time  of  its  exe- 
cution, or  conrists  of  contingent  liabilities  or 
advances  to  be  thereafter  made,. it  is  incum- 
bent upon  the  holder  thereof  to  show  the 
amount  thus  actually  advanced.  This  burden 
was  met  in  the  present  case.  There  being  no 
conflict  in  the  evidence,  the  proof  submitted 
demanded  the  verdict  directed  by  the  court. 

3.  LiiKiTATioN  or  Actions  ®=^1— Usttbt  ®s> 
100(2),  109— Fobfeitubb— Limitations— Ap- 
fucation  ov  Patmentr 

The  statute  of  limitations  relating  to  the 
forfeiture  of  nsurions  interest  has  reference  to 
a  set-off  claiming  such  forfeiture,  and  to  suits 
to  recover  usury  which  has  been  paid.     Thus, 


where  usurious  .interest  has  been  paid  and  ap< 
plied  as  such,  the  statute  is  applicable  in  a  stut 
brought  on  tlie  obligation.  But  when  not  oth- 
erwise directed  by  the  debtor,  payments  made 
on  a  debt  infected  with,  usury  will  be  applied 
first  to  the  payment  of  the  legal  interest  due 
at  the  date  of  the  payment;  and  any  balance 
remaining  after  such  interest  is  discharged  will 
go  in  reduction  of  the  principal.  A  plea  al- 
leging such  payment  may  be  properly  filed,  al- 
though iLore  than  12  months  nave  elapsed  since 
the  payment. 

Error  from  Superior  Court,  Coffee  County ; 
J.  I.  Summerall,  Judge. 

Action  by  B.  Peterson,  continued  after  his 
death  by  Mrs.  Vlcey  Peterson,  as  executrix, 
against  W.  C.  Ijankford.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  C.  Lankford  and  B.  Peterson  entered 
into  the  following  agreement: 

"Georgia,  Coffee  County. 

"This  agreement  or  contract,  made  and  enter- 
ed into  this  4tii  day  of  May,  1912,  by  and  be- 
tween B.  Peterson,  as  party  of  the  first  part, 
and  W.  C.  Lankford,  as  party  of  the  second 
part,  witnesseth: 

"That  whereas,  W.  C.  Lankford  is  the  owner 
of  all  that  tract  of  land  in  the  city  of  Douglas, 
being  seventy-three  feet,  more  or  less,  east  and 
west,  by  two  hundred  ten  feet  north  and  south, 
in  the  form  of  a  parallelogram,  and  bounded  on- 
the  north  by  Ward  street,  and  east  by  Tanner 
street,  south  by  Sycamore  street  and  west  by 
a  straight  line  beginning  ten  feet  east  of  Doug- 
las Surgical  Institute  and  Infirmary  on  Ward 
street,  and  running  due  south ; 

"Whereas,  said  W.  C.  Lankford  has  hereto- 
fore made  a  contract  with  the  Empire  Construc- 
tion Company  to  erect  on  the  northern  one- 
third  of  said  tract  of  land,  a  building  (fireproof) 
of  re-enforced  concrete  construction,  three  stor- 
ies in  height,  at  a  cost  of  twenty-five  thousand 
dollars  ($25,000.00),  which  is  to  be  completed 
within  six  months  from   this  date; 

"And  whereas,  W.  C.  Lankford  has  negotiated 
and  obtained  a  loan  of  $12,000.00  from  the  Se- 
curity Life  and  Annuity  Company  of  Greens- 
borough,  N.  C,  which  said  loan  has  not  yet 
been  funded,  and  security  deed  therefor  not  yet 
having  been  made,  which  money  is  to  be'nsed 
in  the  construction  of  said  building; 

"Whereas,  B.  Peterson,  party  of  the  first  part 
is  willing  to  furnish  ten  tiiousand  dollars  ($10,- 
000.00)  to  be  used  in  the  construction  of  said 
building,  and  W.  C.  Lankford  is  desirous  of  ob- 
taining said  money  to  be  so  used: 

"Therefore,  be  it  agreed  as  follows: 

"First.  That  said  B.  Peterson  is  to  famish 
the  sum  of  $10,000.00  to  saidW.  G.  Lankford 
to  be  used  by  him  in  the  construction  of  said 
building ;  said  money  to  be  furnished  from  time 
to  time  as  needed  by  said  W.  C.  Lankford  dur- 
ing the  period  of  time  necessary  for  the  con- 
struction of  said  building,  in  amounts  not  to 
exceed  $2,500.00  during  the  month  of  May, 
$2,500.00  during  the  month  of  June,  $2,500.()0 
during  the  month  of  July,  and  $2,500.()0  dur- 
ing the  month  of  August;  no  money  to  be  ad- 
vanced by  the  said  B.  Peterson  until  the  said 
W.  C.  Lankford  has  finally  closed  the  matter 
of  securing  a  loan  of  $12,000.(X>  from  said  life 
insurance  company,  and  until  said  life  insur- 
ance company  has  paid  at  least  $3,000.00  of 
said  loan  to  W.  C.  Lankford  to  go  in  said  build- 
ing. Then  and  in  no  event  is  the  said  B.  Peter- 
son to  furnish  more  money  to  be  used  in  the  con- 
struction of  said  building  than  is  furnished  by 
the  said  life  insurance  company,  and  used  in 
said  building. 

"Second.  It  is  furthermore  agreed  that  the 
loan   deed,  or  mortgage,   executed  by  the  said 
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Lankford  to  the  said  life  insnrance  company 
shall  be  a  first  lieu  upon  the  said  property,  and 
that  this  contract  and  agreement  shall  be  sec- 
'  ond  to  said  loan  deed  to  tiie  said  insurance  com- 
pany. 

"Third.  It  is  further  agreed  that  said  B.  Pet- 
erson shall  have  a  lien  on  the  said  building  and 
upon  said  entire  tract  of  land  to  secure  the  pay- 
ment to  him  of  the  said  money  so  advanced,  and 
of  all  rents  due  him  in  accordance  with  this  con- 
tract, and  due  him  in  any  way,  or  for  anypur- 
pose  under  this  contract.  And  the  said  W.  O. 
Lanl^ord  does  hereby  convey,  sell,  and  mort- 
gage to  said  B.  Peterson  said  tract  of  land  and 
all  buildings  placed  thereon,  and  does  hereby 
create  a  lien  on  said  property  to  the  said  B. 
Peterson  for  said  purpose. 

"Fourth.  It  being  furthermore  agreed  that 
said  B.  Peterson  shall  receive  for  the  use  of 
said  money  two-fifths  of  the  rents  received  from 
said  building  by  said  W.  G.  Lankford  for  his 
two-fifths  interest  in  said  building;  it  being 
agreed  that,  inasmuch  as  he  furnishes  two-fifths 
of  the  money  that  is  to  go  into  said  building, 
he  is  to  own  two-fifths  interest  in  said  building 
subject  to  be  divested  as  is  hereinafter  set  out, 
and  with  a  lien  on  tlie  entire  property  as  here- 
tofore set  out,  and  subject  to  l>e  divested  as 
hereinafter  detailed ;  it  being  furthermore  agreed 
tliat  said  W.  O.  Lankford  is  to  guarantee  the 
rental  value  of  said  building  to  be  $300.00  per 
month,  that  is  to  say,  that  the  said  W.  0.  Lank- 
ford  is  to  pay  to  the  said  B.  Peterson  the  sum 
of  $120.00  per  month  as  his  part  of  the  rents 
from  said  building,  be  the  amounts  so  received 
more  than  S180.00  ner  month  or  less. 

"Fifth.  It  is  agreed  that  during  the  construc- 
tion of  said  building  that  W.  C.  Lankford  is  to 
pay  $30.00  per  month  for  the  first  month  said 
building  is  under  course  of  construction,  $60.00 
for  the  second  month,  $00.00  for  the  tliird 
month,  and  $120.00  for  the  fourth  month,  and 
each  month  thereafter;  said  amount  to  be  paid 
to  the  said  B.  Peterson  as  his  part  of  the  rents 
of  said  building,  or  part  of  building  during  said 
time. 

"Sixth.  It  is  furthermore  agreed  that  after 
twelve  months  from  the  date  hereof  the  said  W. 
O.  Iiankford  shall  be  permitted  to  pay  B.  Peter- 
son the  $10,000.00  either  in  whole  or  in  sums  of 
$2,500.00;  a  proportionate  part  of  the  rent 
herein  contracted  to  be  paid  by  the  said  W.  C. 
Idtnkford  to  the  said  B.  Peterson  to  cease  upon 
the  payment  of  such  amount,  or  amounts,  that 
is  to  say,  for  each  $2,500.00  so  paid,  one-fourth 
of  said  amount  of  rent  to  be  no  longer  due  to 
said  B.  Peterson  each  month  and  collectible  by 
him. 

"Seventh.  It  being  furthermore  agreed  that 
the  said  W.  O.  Lankford  is  to  pay  back  to  B. 
Peterson  all  of  said  amounts  and  including  any 
other  advances  ot  pHymunts  made  by  ^inld  Peter- 
son on  or  before  two  years  from  the  date  hereof. 

"Eighth.  It  being  furthermore  agreed  that 
should  any  of  said  amounts  of  rent  or  other 
charges  hereinafter  fall  due  from  said  W.  O. 
Lankford  to  B.  Peterson  and  be  not  paid  for 
as  much  as  30  days,  then  the  said  B.  Peterson 
shall  be  permitted  to  require  the  said  W.  C. 
Lankford  to  purchase  from  him  his  Interest 
in  said  building  and  to  pay  the  sum  of  $10,000.- 
00,  all  accrued  rents  or  other  charges  hereunder 
to  date  of  foreclosure  and  sale,  and  10  per  cent, 
of  said  amounts  as  attorney's  fees  for  collect- 
ing by  law  or  foreclosure  of  power  of  sale,  or 
in  default  thereof  said  property  may  be  sold  as 
hereinafter  provided. 

"Ninth.  It  being  furthermore  agreed  that,  if 
at  any  time  the  said  B.  Peterson  shall  be  author- 
ized to  demand  the  payment  of  said  $10,000.()0 
and  the  rents  or  other  charges  hereunder  so 
due  of  the  said  W.  C.  Lankford  unless  the  said 
W.  C.  Lankford  then  and  there  promptly  pays 
the  same,  the  eaid  B.  Peterson  is  authorized 
and  empowered  to  advertise  for  sale  the  said 
tract  of  land  and  all  buildings  thereon  by  insert- 


ing a  notice  of  said  sale  tn  the  Douglas  Ente^ 
prise,  or  some  other  newspaper  publisbed  weekly 
in  Coffee  county,  6a.,  once  a  week  for  four 
weeks,  and  sell  said  property  before  the  conrt- 
house  door  in  Douglas,  Ga.,  and  make  and  exe- 
cute a  good  deed  to  said  property  and  all  build- 
ings located  thereon  subject  to  the  said  lou 
deed  hereinabove  mentioned  and  referred  to. 

"Tenth.  Be  it  further  agreed  that  the  said 
B.  Peterson,  his  execatots,  administrators,  or 
assigns,  shall  be  authorized,  and  they  are  hereby 
granted  power  of  attorney  to  make  deed  at 
such  sale  as  fully  and  completely  as  W.  0. 
Lankford  could  do  if  acting  In  person. 

"Eleventh.  It  being  further  agreed  that  the 
said  B.  Peterson,  his  executors,  administrators, 
or  assigns,  shall  be  authorised  to  bid  at  said 
sale  and  to  purchase  said  property,  provided 
they  see  fit  and  proper  to  do  so. 

"Twelfth.  It  being  agreed  that  shoald  said 
property  be  so  sold,  and  should  be  enough  more 
than  to  pay  the  said  B.  Peterson  the  sum  ot 
$10,000.00  for  his  interest  in  said  prtqierty  and 
all  rents  and  other  charges  due  him  hereunder, 
due  him  on  said  date,  then  and  in  that  event 
such  balance  should  be  paid  to  said  W.  0. 
Lankford,  his  executors  or  administrators. 

"W.  O.  Lankford  does  hereby  agree  and  con- 
tract to  buy  back  from  the  said  B.  Peterson  at' 
the  end  of  two  years  the  two-fifths  interest  ot 
said  B.  Peterson  in  and  to  the  said  property 
for  the  sum  of  $10,000.00  plus  amount  of  any 
other  advances  made  by  said  B.  Peterstm.  Said 
B.  Peterson  agrees  to  sell  the  two-fifths  inter- 
est for  said  amounts;  it  being  agreed  that 
should  W.  C.  Lankford  fail  to  make  said  pur- 
chase that  then  and  in  that  event  the  said  B. 
Peterson,  his  administrators  or  assigns,  shall 
be  authorized  to  exercise  the  power  of  attor- 
ney and  sale  hereinbefore  granted. 

"Thirteenth.  It  is  hereby  covenanted  and 
agreed  that  said  Lankford  shall  proceed  prompt- 
ly and  in  good  faith  to  erect  and  complete  said 
three-story  re-enforced  concrete  fireproof  build- 
ing substantially  in  accordance  with  the  plans 
and  specifications  therefor  already  drawn  for 
and  accepted  by  the  said  Lankford,  and  that  he 
shall  nse  in  the  construction  and  completion 
of  said  building  the  said  sums  of  $12,000.00 
obtained  from  said  life  insurance  company  and 
the  $10,000.00  so  obtained  under  and  by  virtue 
of  this  contract  from  said  B.  Peterson,  to  which 
he  shall  add  and  use  in  the  construction  of  said 
building  an  additional  sum  of  $3,000.00  to  be 
put  in  and  contributed  by  himself,  the  said 
Lankford,  in  addition  to  which  the  land  describ- 
ed is  to  be  added. 

"Fourteenth.  It  is  further  covenanted  and 
agreed  that  only  the  mortgage  or  deed  to  secure 
debt  from  said  Lankford  to  said  life  insurance 
company  for  the  said  sum  of  $12,000.00  shall 
take  priority  over  the  interest  and  lien  of  the 
said  Peterson  in  and  over  said  property  as  set 
out  and  referred  to  in  this  instrument,  and  sub- 
ject only  to  the  provisions  of  this  contract.  It 
being  especially  understood  and  agreed  in  this 
connection  that  all  claims  or  liens  for  material 
and  labor  contracted  for  in  connection  with  the 
construction  of  said  building  shall  be  paid 
promptly  by  the  said  Lankford,  and  certificates 
or  other  proof  satisfactory  to  said  Peterson  shall 
be  furnished  regularly  from  time  to  time  by  the 
said  Lankford  and  the  superintendent  or  con- 
tractor of  said  building  when  said  sums  of  mon- 
ey hereinbefore  referred  to  are  paid  over  by 
said  Peterson  showing  that  all  such  claims  for 
labor,  material,  or  other  costs  of  construction 
of  said  building  have  been  paid  to  such  date 
and  that  the  money  advanced  has  been  used  in 
said  building.  In  the  event  that  there  should 
be  a  failure  or  refusal  upon  the  part  of  the  said 
Lankford  to  pay  oS  and  satisfy  any  such  claims, 
then  the  said  Peterson  may,  at  bis  option,  pay 
off  any  such  and  have  said  building  completed, 
and  for  any  sums  thus  advanced  he  shall  liave 
the  same  interest  in  the  lien  upon  said  lands 


Digitized  by 


Google 


Qa.) 


LANKPORD  V.  PETERSON 


501 


and  building  aa  in  elsewhere  provided  herein 
in  hia  behalf  (or  his  protection  as  to  the  advance 
of  the  •aid  $10,000.00,  or  as  to  the  rente  due 
him.  Said  Lankford  shall  likewise  be  bound 
and  required  to  keep  said  building  properly  in- 
sured, both  before  and  after  it  is  competed, 
said  Peterson  to  have  protection  and  benefit  or 
said  insurance,  second  only  to  said  insurance 
company,  and  shall  pay  all  premiums  therefor, 
and  also  all  taxes  or  other  charges  thereon,  but 
should  he  fail  or  refuse  to  do  this,  then  the 
said  Peterson  shall,  at  his  option,  pay  off  and 
keep  up  such  insurance  or  tares,  and  shall  have 
the  same  lien  and  the  same  remedy  for  collec- 
tion as  is  elsewhere  provided  in  this  paragraph 
for  the  other  charges  herein  provided  lor,  and 
for  the  better  securing  said  Peterson  in  the  col- 
lection of  either  or  any  of  the  items  herein 
mentioned,  which  he  may  assume  or  pay  off,  it 
is  understood  that  the  power  of  sale  herembe- 
fore  provided  for  in  behalf  of  the  said  Peter- 
son shall  cover  and  embrace  any  sums  thus  paid, 
and  may  be  invoked  in  the  collection  thereof 
to  the  same  extent  as  it  maybe  used  or  invoked 
in  the  collection  of  the  other  advances  made 
under  this  contract. 

"Fifteenth.  As  a  part  of  the  same  consider- 
ation of  this  contract  it  is  further  agreed  and 
provided  that  any  bond  for  title  or  contract  to 
teconvey  upon  the  part  of  the  said  life  insur- 
ance company  which  may  be  executed  and  deliv- 
ered to  the  said  Lankford  shall  be  transferred 
and  assigned  by  the  said  Lankford  to  the  said 
Peterson  for  the  purpose  of  affording  additional 
security  for  the  said  advances  made  by  the 
■aid  Peterson  as  contemplated  and  covered  by 
this  contract,  which  bond  for  title  or  other  con- 
tract to  reconvQy  shall  be  reassigned  and  trans- 
ferred back  to  said  Lankford  by  said  Peterson 
upon  the  payment  to  said  Peterson  of  each  and 
aU  of  the  sums  and  charges  due  under  and  by 
virtue  of  this  contract,  but  to  remain  in  full 
force  and  effect  for  the  said  Peterson  in  the 
meantime,  daring  wliich  time  said  Peterson  sliall 
be  subrogated  to  all  of  the  rights  of  the  said 
lankford  therein  and  thereto. 

"Signed,  sealed,  and  delivered  in  duplicate 
this  the  day  and  year  first  above  written.  B. 
Peterson,  Party  of  the  First  Part.  W.  C. 
I«nkford,  Party  of  the  Second  Part. 

"C.  B.  Tidwell.  J.  T.  Relihan,  Not  Pub. 
Coffee  Co.,  Ga." 

This  instrument  was  duly  recorded  In 
clerk's  oflfice  of  Coffee  county  on  June  6,  1912. 
Peterson,  treating  the  contract  or  agreement 
ajB  a  mortgage,  proceeded  to  foreclose  same 
as  Buch  In  the  superior  court  of  Coffee  coun- 
ty. Subsequently  to  the  issaance  of  the  rule 
nisi,  the  petitioner  having  died,  his  executrix, 
Mrs.  Vicey  Peterson,  was  at  the  next  term 
made  plaintiff  In  the  proceeding.  The  de- 
fendant filed  a  demurrer  and  an  answer;  the 
grounds  of  the  demurrer  being  that  the  con- 
tract was  a  deed,  and  not  a  mortgage,  and 
could  not  be  foreclosed  as  a  mortgage,  and 
that  tbe  Instrument  was  void  and  of  no  effect 
as  a  security  deed,  in  that  It  sought  to  secure 
the  payment  of  money  advanced  at  a  usuri- 
ous rate  of  Interest.  This  demurrer  was 
overruled.  The  plea  denied  the  indebtedness 
in  general  terms  and  made  the  same  conten- 
tion as  to  usury,  as  has  been  already  Indi- 
cated, and  set  up  that  the  instrument  was 
but  an  agreement  to  transfer  title  as  security 
for  a  usurious  transaction.  The  plaintiff  de- 
murred to  the  answer,  on  the  ground  that  a 
recovery  of  the  usurious  payments  of  inter- 
est was  barred  by  the  statute  of  limitations 


governing  such  payments,  and  demurred  to 
the  conclusion  of  the  pleader  that  the  instru- 
ment was  a  deed.  Mie  court  sustained  the 
demurrer  to  the  plea  relating  to  the  usurious 
payments  of  interest  "In  so  far  as  all  alleged 
payments  by  the  defendant  [are]  concerned 
which  are  alleged  to  have  been  made  prior 
to  September  6, 1914,  that  is  to  say,  such  pay- 
ments alleged  to  have  been  made  more  pnaa 
twelve  months  before  the  filing  of  said  plea," 
and  also  sustained  tbe  demurrer  to  the  plea 
setting  up  the  defense  that  the  Instrument  fn 
question  was  not  a  mortgage,  but  a  deed. 

On  the  trial  the  plaintiff  Introduced  In  evi- 
dence a  supplemental  contract  or  entry  mads 
on  the  instrument  sought  to  be  foreclosed, 
as  follows: 

"The  interest  due  on  the  within  and  fore- 
going mortgage  has  been  satisfactorily  arrang* 
ed  and  paid  to  November  1,  1914,  and  it  is 
hereby  agreed  that  said  mortgage  and  the  in- 
debtedness secured  thereby  shall  from  and  after 
said  November  1,  1914,  bear  interest  at  the  rate 
of  8  per  cent,  per  annum  thus  superseding  the 
original  plan  in  said  mortgage  as  to  payment  of 
said  interest  by  rents  collected.  In  testimony 
whereof  we  have  hereunto  set  our  hands  and 
seals,  this  February  1,  1915.  Signed,  sealed,  and 
delivered  in  presence  of:  F.  W.  Dart.  J.  T. 
Helihan,  Not.  Pub.  Coffee  Co.,  Ga.  B.  Peter- 
son.   [L.S.]    W.  C.  Lankford.    [L.  S.]" 

Defendant  songht  to  amend  his  answer  by 
setting  out  that  the  contemplated  loan  to 
Lankford  by  the  Security  Life  &  Annuity 
Company,  m«itloned  in  the  agreement,  bad 
been  in  fact  subsequently  consummated,  that 
a  bond  for  title  was  made  by  that  company 
to  Lankford,  conditioned  to  reconvey  the  said 
property  on  the  payment  of  its  debt,  and  that 
on  this  bond  the  following  assignment  waa 
executed: 
"Georgia,  Coffee  County. 

"The  within  and  foregoing  bond  for  title  la 
hereby  transferred  to  B.  Peterson  and  the  inter- 
est in  the  land  herein  described  is  transferred 
to  said  B.  Peterson  to  guarantee  the  perform- 
ance  of  the  attached  contract  by  W.  C.  Lank- 
ford. The  land  described  within  to  be  reconvey- 
ed  to  W.  O.  Lankford  by  B.  Peterson  upon 
performance  by  W.  C.  Lankford  of  said  con- 
tract, and  it  is  agreed  that  this  bond  shall  be 
attached  to  said  contract  and  become  part  there- 
of. The  consideration  of  this  contract  and 
transfer  is  the  same  consideration  as  that  men- 
tioned in  said  contract.  In  witness  whereof  I 
have  set  my  hand  and  seal  this  October  1,  1912> 
Witnessed  by :  J.  T.  Relihan,  Not.  Pub.  Coffee 
Co.,  Ga.     W.  C.  Lankford.     [L.  S.]" 

On  objection  of  the  plaintiff  this  amend- 
ment was  disallowed.  When  the  loan  deed, 
the  bond,  and  the  assignment  thereof  were 
offered  In  evidence,  they  were  excluded  by 
the  court 

"It  was  admitted  by  plaintiff  and  the  de- 
fendant and  their  attorneys  that  W.  O.  Lankford 
paid  to  B.  Peterson  tbe  following  amounts  on 
the  following  dates:  $30  on  June  1.  1912;  $0U 
on  July  1,  1912 ;  $90  on  August  1,  1912;  $120 
on  September  1,  1912;  and  also  $120  on  the 
1st  of  each  month  thereafter  >jp  to  and  including 
November  1,  1914.  It  was  admitted  by  attor- 
neys for  the  plaintiff  that  of  the  payments  made 
by  W.  C.  Lankford  within  12  months  prior  to 
the  filing  of  his  plea  in  said  case  that  only  8 
per  cent  should  be  applied  as  interest,  and  that 
the  sum  of  $106.66  was  therefore  written  off 
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of  the  payments  for  September  and  October, 
1914,  and  allowed  as  a  credit  on  the  interest  ac- 
cruing thereafter,  leaving  a  balance  of  interest 
of  1910  to  date  of  trial." 

Whereupon  the  court  directed  a  verdict 
against  the  defendant  for  the  principal  sum 
of  $10,000,  and  for  $910  as  Interest  to  date 
of  judgment,  and  also  In  favor  of  the  fore- 
closure of  the  said  paper  as  a  mortgage,  and 
that  the  equity  of  redemption  be  forever 
barred,  and  a  rule  absolute  be  granted. 
Judgment  was  entered  accordingly.  The  de- 
fendant assigns  error  as  follows: 

"(a)  That  the  court  committed  error  in  hold- 
ing that  the  contract  and  agreement  sought  to 
be  foreclosed  is  a  mortgage,  and  can  be  fore- 
closed as  such. 

"(b)  That  the  court  committed  error  in  hold- 
ing ttiat  said  paper  is  anything  more  than  a 
mere  contract  between  the  parties  thereto  pro- 
viding for  the  doing  of  certain  things  by  said 
parties  and  conveying  title  to  certain  premises 
to  the  party  of  the  ftrst  part  mentioned  therein 
by  the  party  of  the  second  part  to  secure  certain 
advances  of  money  to  be  made  by  the  party  of 
the  first  part  at  an  usurious  rate  of  interest. 

"(c)  That  tile  court  committed  error  in  direct- 
ing a  verdict  in  favor  of  the  plaintiff  for  any 
amount;  the  plaintiff  having  introduced  only  an 
executory  contract  or  promise  on  the  part  of  the 
party  of  the  first  part  therein  to  advance  certain 
moneys  to  the  party  of  the  second  part  provided 
the  party  of  the  second  part  did  certain  things 
as  therein  mentioned,  and,  there  being  no  evi- 
dence whatever  that  the  party  of  the  second  part 
ever  did  the  things  therein  mentioned  to  be  done, 
and  there  being  absolutely  no  evidence  that  the 
party  of  the  first  part  advanced  or  furnished  any 
money  whatever  under  said  contract  to  the  party 
of  the  second  part,  and  there  being  no  evidence 
that  the  plaintiff  or  her  testator  furnished  any 
amount  of  money  whatever  at  any  time  to  the 
defendant. 

"(d)  That  the  court  committed  error  in  hold- 
ing that  of  the  payments  made  by  the  defend- 
ant all  should  be  applied  as  rent  or  interest,  and 
none  applied  as  a  payment  against  the  princi- 
pal except  such  of  said  amounts  as  were  in  ex- 
cess of  8  per  cent,  and  as  were  paid  within  12 
months  prior  to  the  filing  of  the  plea  of  the 
defendant,  and  committed  error  in  holding  that 
the  plaintiff  would  be  entitled  to  8  per  cent, 
in  the  future  on  the  sum  of  $10,000  or  on  any 
amount." 

E}zception  Is  also  taken  by  the  defendant 
to  the  Judgment  overruling  its  demurrer, 
to  the  action  of  the  court  in  sustaining  plain- 
tiff's demurrer  to  the  defendant's  plea  aa 
indicated,  to  the  refusal  to  allow  the  de- 
fendant's profTered  amendment  to  the  plea 
and  to  the  actioa  of  the  court  In  excluding 
from  evidence  the  security  deed  from  Lank- 
ford  to  the  Security  Life  &  Annuity  Com- 
pany and  its  bond  to  reconvey,  with  the  as- 
signment to  Peterson  thereon. 

Lankford  &  Moore,  of  Douglas,  and  Little, 
Powell,  Smith  &  Goldstein,  all  of  Atlanta, 
for  plaintiff  in  error.  Diclcerson,  Kelley, 
ft  Roberts  and  F.  W.  Dart,  all  of  Douglas, 
for  defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1]  1.  If  the  Instrument  sought  to  be 
foreclosed  was  a  mortgage,  the  fact  that  the 
obligation  on  which  it  was  based  was  infected 
with  usury  would  not  render  it  void.    Dwelle 


V.  Blackwood,  106  Ga.  486,  32  S.  B.  593; 
Moseley  v.  Rambo,  106  Ga.  697,  32  S.  E.  69S. 
Under  the  law  then  of  force,  a  security  deed 
so  infected  was  absolutely  void.  By  the 
terms  of  the  supplemental  agreement  entered 
into  between  lankford  and  Peterson,  as  set 
out  above,  as  well  as  by  the  terms  of  another 
agreement  signed  by  each  of  the  parties, 
which  was  set  forth  In  the  amended  plead- 
ings, the  Instrument  sought  to  be  enforced 
was  specifically  and  repeatedly  referred  to 
as  a  mortgage.  We  think,  however,  that  if 
by  the  terms  of  the  original  Instrument  It 
wet^  apparent  that  the  Intent  was  then  to- 
execute  a  deed,  and  not  a  mortgage,  such  a 
mere  subsequent  designation  would  not  oper- 
ate to  change  the  nature  of  the  original  In- 
strument, in  the  absence  of  such  a  new  valid 
contract  as  could  be  taken  to  supersede  the 
old  agreement  and  substitute  a  new  and 
different  one.  27  Cyc.  969,  970.  It  Is  now  the 
settled'  policy  of  the  law  that  an  instrument 
cannot  seek  to  retain  title  to  property  for 
the  purpose  of  securing  the  purchase  price 
thereof  and  at  the  same  time  create  a  mort- 
gage on  the  same  property.  Bacon  v.  Hanesley, 
90  S.  E.  1033.  In  that  case  it  was  held  that 
sacb  an  Instrument  operated  only  as  a  reser- 
vation of  title.  It  Is  true  that  In  the  case  of 
Smith  ▼.  De  Yaugtaan,  82  Ga.  574,  9  S.  E. 
42S,  cited  In  the  Bacon  Case,  certain  eariltf 
cases  are  distinguished  on  the  ground  that 
In  those  cases  the  title  to  the  property  sought 
to  be  conveyed  was  In  the  defendant,  but  in- 
Wynn  &  Robinson  v.  Tyner,  139  Ga.  765,  78 
S.  E.  185,  Justice  Lumpkin,  speaking  for 
the  court,  said : 

"Just  bow  the  same  instrument  can  convey  ti- 
tle and  not  convey  title  at  the  same  time,  or  re- 
tain title  and  not  retain  titie,  but  be  a  mere  lien, 
as  to  the  same  property  and  for  the  same  debt, 
is  not  plain.  It  would  seem  to  be  an  effort  to 
reconcile  the  irreconcilable." 

We  are  therefore  of  the  opinion  that  If,  by 
the  terms  of  the  Instrument  we  are  seeking 
to  construe,  It  was  sought  to  give  concurrent- 
ly a  mortgage  and  a  valid  security  deed,  both 
could  not  be  treated  aa  valid,  but  the  latter 
would  prevail.  By  the  third  paragraph  of 
the  Instrument  It  clearly  appears  that  the  In- 
tent of  the  parties  was  to  create  a  mortgage 
Uen  upon  the  entire  property.  Under  the 
terms  of  the  fourth  paragraph,  Peterson  is  to 
"own  a  two-fifths  Interest  in  the  building"  pro- 
posed to  be  constructed,  and  at  the  same  time 
was  to  have  a  lien  on  the  entire  property.  It 
l9  apparent,  and  It  l9  not  denied  by  either  of 
the  parties,  that  this  provision  of  the  con- 
tract was  merely  a  scheme  to  cover  up  the 
payment  of  usury  under  the  name  of  rent. 
The  defendant  attacks  the  lustmment  as  a 
conveyance  on  this  ground,  and  the  plaintiff 
claims  no  benefit  thereunder.  Would  the 
abortive  and  palpably  illegal  attempt  to  thus 
pass  title  In  this  portion  of  the  Improvements 
operate  to  annul,  either  In  whole  or  In  part, 
the  valid  lien  by  mortgage  clearly  created, 
where  It  Is  plain  from,  the  instrument  that 
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the  Intention  was  not  so  to  'do?  We  do  not 
think  so.  In  Coleman  &  Burden  Co.  v.  Rice, 
115  Ga.  510,  42  S.  B.  5,  where  an  assignment 
or  transfer  by  an  insolvent  debtor  to  a  named 
trustee,  with  power  of  sale,  was  held  to  be 
▼old  on  account  of  the  illegal  reseirations, 
and  as  a  consequence  an  execution  of  the 
power  conveyed  no  title  to  a  purchaser,  the 
court  laid  down  the  following  rule: 

"If,  however,  the  purchaser  at  such  attempted 
sale,  at  the  time  of  the  transfer,  held  a  valid 
lien  by  a  mortgage  on  the  property  he  soaght  to 
purchase,  and  neither  before  nor  after  snch  sale 
gave  up,  relinquished,  or  canceled  his  lien,  or 
agreed  or  intended  to  do  so,  there  was  no  merger 
of  the  lien  with  the  title  sought  to  be  conveyed, 
but  the  same  remained  intact,  and  capable  of 
enforcement  Aliter,  if  he  did,  as  a  consequence 
of  bis  purchase,  cancel  and  relinquish  his  lien, 
or  if  he  intended  to  do  so." 

In  the  instant  case  we  are  furthermore 
much  inclined  to  tliink  this  provision  of  the 
Instrument  now  under  consideration  did  not 
pass  title  to  the  two-fifths  interest  in  the  im- 
provements, for  the  reason  that  the  agree- 
ment within  itself  contains  a  defeasance 
clause,  not  the  provision  that  the  two-fifths 
Interest  is  to  be  divested  by  Lankford  buying 
it  back  and  Peterson's  agreement  to  reconvey 
on  the  payment  of  the  advances,  for  this  does 
not  amount  to  a  defeasance  clause  (Pitts  v. 
Maier,  115  Ga.  281,  41  S.  E.  670),  but  by 
section  6,  in  which  it  is  "agreed  that  after  12 
months  from  the  date  hereof  the  said  W.  C. 
Lankford  shall  be  permitted  to  pay  B.  Peter- 
son the  said  $10,000  either  in  whole  or  in 
sums  of  $2,500;  a  proportionate  part  of 
the  rent  herein  contracted  to  be  paid  by  the 
said  W.  C.  Lankford  to  the  said  B.  Peterson 
to  cease  upon  the  payment  of  such  amount, 
or  amounts,  that  is  to  say,  for  each  $2,500 
so  paid,  one-fourth  of  said  amount  of  rent  no 
longer  due  to  said  B.  PeterstHi  each  month 
and  collectible  by  him."  This,  we  think,  in 
effect  amounts  to  providing  that  title  in  Pe- 
terson shall  cease  upon  the  payment  of  the 
advances  made. 

Counsel  for  plaintifT  in  error,  however, 
-seem  to  Insist  most  strongly  upon  their  .con- 
tention that  since,  by  the  terms  of  the  orig- 
inal contract,  it  was  agreed  that,  when  Lank- 
ford should  have  consummated  his  loan  with 
the  annuity  company  and  received  back  from 
It  a  bond  for  title,  the  bond  should  be  (as 
was  actually  done)  assigned  to  Peterson,  this 
operated  to  render  null  and  void  the  provi- 
sions creating  a  mortgage.  In  our  opinion, 
it  is  true  that  a  valid  assignment  of  such  a 
bond  for  title  operates  to  pass  to  the  assignee 
all  the  rights  and  equities  to  which  the  as- 
signor was  then  entitled  (Mclntlre  v.  Gar- 
many,  8  Ga.  App.  802,  70  S.  E.  198;  Webb  ▼. 
Harris,  124  6a.  723,  33  S.  E.  247) ;  but,  un- 
der the  facts  of  the  present  case,  this  agree- 
ment was  but  an  executory  promise,  and  by 
the  terms  of  the  contract  the  assignment  was 
not  to  go  into  effect  until  long  subsequent  to 
the  creation  ot  the  mortgage.  Therefore,  the 
qnestlon  Is,  as  we  see  it,  whether  the  mort- 


gage lien  became  merged  into  a  subsequently 
acquired  title.  It  Is  a  well-recognized  prin- 
ciple of  law  that  merger  does  not  in  general 
take  place  unless  the  parties  so  intended. 
Knowles  v.  Lawton,  18  Ga.  476,  63  Am.  Dec. 
290 ;  Ferris  ▼.  Van  Ingen  4  Co..  110  Ga.  102, 
35  S.  E.  347;  Coleman  &  Burden  Co.  v.  Rice, 
115  Ga.  510,  42  S.  E.  5;  Woodside  ▼.  Lippold, 
113  Ga.  877,  39  S.  E.  400,  84  Am.  St  Rep. 
267;  ^Goodell  v.  HaU,  112  Ga.  435,  37  S.  E. 
725.  It  will  be  observed  that  the  agreement 
in  the  i>re8ent  case  specifically  provides  that 
the  bond  shaU  later  be  assigned  as  "addition- 
al" security,  which  is  certainly  equivalent  to 
providing  that  the  mortgage  lien  shall  not  be 
superseded.  Even  if  the  transfer  of  title 
were  not,  as  in  this  case,  void  because  of 
usury,  and  had  been  made  contemporaneous- 
ly with  the  creation  of  the  mortgage,  we  can 
see  how  it  might  be  urged  with  some  force 
that  since,  by  the  agreement,  such  assignment 
of  title  was  to  be  in  the  nature  of  additional 
security  only,  if  either  form  of  security  must 
faU,  the  latter,  though  of  a  higher  form, 
should  be  declared  invalid  as  being  merely  an 
Illegal  attempt  to  add  to  and  suiH)lement,  but 
not  to  supersede  an  already  existing  valid 
lien.  But  since  the  assignment  of  title  is  in 
fact  subsequent  to  the  creation  of  the  mort- 
gage and  is  within  itself  absolutely  void,  we 
do  not  think  that  the  prior  valid  mortgage 
should  be  held  to  have  been  merged  therein, 
where  it  not  only  does  not  appear  that  such 
was  the  Intent,  but  where  the  contrary  pur- 
pose is  definitely  expressed. 

[2]  2.  Exceptions  are  taken  to  tiie  direction 
of  the  verdict  in  favor  of  plaintiff,  on  the 
ground  that,  since  the  Instrument  foreclosed 
was  merely  an  executory  promise  or  agree- 
ment on  the  part  of  Peterson,  whereby  he 
obligated  himself  to  advance  certain  money 
to  Lankford  on  condition  that  the  latter  him- 
self should  comply  with  certain  obligations 
devolving  upon  him  by  the  terms  of  the  agree- 
ment, the  instrument  does  not  afford  prima 
fade  proof  that  such  advances  were  actually 
made.  The  defendant,  by  its  answer,  denied 
In  general  terms  the  amount  alleged  to  be 
due.  The  plaintiff  having  become  deceased 
prior  to  the  date  of  the  trial,  the  defendant 
was  rendered  unable  to  testify  In  his  own  be- 
half as  to  the  transaction  had  with  the  dece- 
dent Ordinarily  the  mortgage  and  the  col- 
lateral obligation  which  it  secures  are  prima 
facie  evidence  of  the  existence  and  the 
amount  of  the  debt  therdn  set  forth;  but 
where  the  consideration  of  the  obligation  Is 
not  definitely  ascertained  at  the  time  ot  its 
execution,  or  consists  of  contingent  llabilltleB 
or  advances  to  be  thereafter  made,  it  be- 
comes incumbent  on  the  bolder  of  the  obliga- 
tion to  show  the  amount  actually  advanced 
thereunder.  27  Cyc.  1613,  1614.  In  this  case 
it  is  conceded  that  Lankford  fully  performed 
the  obligations  resting  on  him  under  the  con- 
tract, and  which  constituted  the  condition 
upon  the  performance  of  which  the  advances 
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set  forth  in  tbe  contract  were  to  be  made. 
Tbls,  however,  of  itself,  would  not  be  suffi- 
cient to  carry  the  burden  resting  upon  the 
plaintiff.  We  think,  howerer,  there  being  no 
conflict  in  the  eTidence,  that  what  was  actual- 
ly shown,  with  all  reasonable  deductions  and 
Inferences  therefrom,  demanded  a  finding 
that  the  full  amount  of  the  advances  which 
the  agreement  obligated  bad  in  fact  been 
actuitlly  made.  It  will  be  recalled  that  by 
the  terms  of  the  contract  the  $10,000  was  to 
be  advanced  during  the  course  of  construc- 
tion of  the  building,  in  four  installments  of 
12,500  each,  the  first  installment  to  be  paid 
in  May,  and  the  payments  to  continue  through 
June,  July,  and  August  Section  5  of  the 
contract  provided  that : 

"During  the  construction  of  said  building 
•  •  •  W.  C.  Lankford  is  to  pay  |30.00  per 
month  for  the  first  month  said  building  is  un- 
der course  of  construction,  $60.00  for  the  second 
month,  $90.00  for  the  third  month,  and  $120.00 
(or  the  fourth  month,  and  each  month  thereaft- 
er ;  said  amount  to  be  paid  to  the  said  B.  Peter- 
son as  his  part  of  the  rents  of  said  building, 
ob  part  of  building  during  said  time." 

By  section  4  it  was  agreed  that: 
"W.  0.  Lonkford  is  to  guarantee  the  rental 
value  of  said  bnilding  to  be  $300.00  per  month, 
that  is  to  say,  that  the  said  W.  C.  Lankford  is 
to  pay  to  the  said  B.  Peterson  the  sum  of  $120.00 
pat  month  as  his  part  of  tbe  rents  from  said 
building,  be  the  amounts  so  received  more  or 
less."  •    _ 

At  the  trial  it  was  admitted — 
"by  the  plaintiff  and  the  defendant  and  their 
attorneys  that  W.  C.  Lankford  paid  to  B. 
Peterson  the  following  amounts  on  the  follow- 
ing dates:  $80  on  June  1,  1912;  $60  on  July 
1,  1912;  $90  on  August  1,  1912;  $120  on  Sep- 
tember 1,  1912;  and  also  $120  on  the  1st  of 
each  month  thereafter  up  to  and  including 
November  1,  1914;  and  that  these  payments 
were  paid  as  interest,  a^d  that  the  said  pay- 
ments were  applied  as  interest  up  to  November 
1,  1914." 

In  addition  to  this,  the  plea  of  the  defend- 
ant sets  up  that  the  contract  was  a  scheme 
or  device  by  which  plaintiff  was  to  collect 
$12  per  month  on  each  $1,000  advanced.  And 
then,  too,  the  collateral  agreement  subse- 
quently signed  by  each  of  the  parties  on 
February  1,  1915,  states  that: 

"Tbe  interest  due  on  the  within  and  foregoing 
mortgage  has  been  satisfactorily  arranged  and 
paid  to  November  1,  1914,  and  it  is  hereby 
agreed  that  said  mortgage  and  the  indebtedness 
secured  thereby  shall  from  and  after  said  No- 
vember 1,  1914,  bear  interest  at  the  rate  of  8 
per  cent,  per  annum,  thus  superseding  the  orig- 
inal plan  in  said  mortgage  as  to  payment  of  said 
interest  by  rents  collected." 

B^om  all  of  which  it  appears  to  us  that  no 
other  finding  could  have  been  had  than  that 
the  entire  $10,000  contemplated  by  the  agree- 
ment had  been  actually  advanced. 

[3]  3.  The  bill  of  exceptions  contains  the 
ftollowing  statement: 

"It  was  admitted  by  plaintiff  and  the  defend- 
ant and  their  attorneys  that  W.  G.  Lankford 
paid  to  B.  Peterson  the  following  amounts  on 
the  following  dates:  $30  on  June  1,  1912;  $60 
on  July  1,  1012;   $90  on  August  1,  1912;   $120 


on  September  1,  1912 ;  and  $120  on  tlie  Itt  of 
each  month  thereafter  up  to  and  inclnding  No- 
vember 1,  1914 ;  and  that  these  payments  were 
paid  as  interest,  and  that  the  said  payments  wer* 
applied  as  interest  up  to  November  1,  1914." 

It  was  held  in  Atlanta  Savings  Bank  t. 
Spencer,  107  Ga.  630,  33  S.  E.  878,  that: 

"When  not  otherwise  directed,  by  the  debtor, 
payments  made  on  a  debt  infected  with  nsniy 
will  be  applied  first  to  the  payment  of  tbe  legal 
interest  due  at  the  date  oi  the  payment;  and 
any  balance  remaining  after  such  interest  is 
discharged  will  go  in  reduction  of  the  prindpal. 
A  plea  alleging  such  payment  may  be  properly 
filed  to  an  action  on  the  debt,  notwithstanding 
more  than  12  m(»ths  have  elapsed  after  tlw 
payment  before  the  plea  is  filed. ' 

In  the  opinion  in  that  case  (107  Ga.  635, 
33  S.  B.  878)  it' is  specifically  stated  that  di- 
rection is  given  thereto  by  reason  of  the 
fact  that  there  was  no  express  agreement 
that  the  payments  made  were  to  be  applied 
otherwise  than  in  the  manner  the  law  wonld 
direct  See,  also,  Cheaps^ead  t.  Frank,  71 
Ga.  549;  GramUng,  Spalding  &  Co.  v.  Pool, 
111  Ga.  93,  06,  36  S.  E.  430.  In  the  Cheap- 
stead  Case,  supra,  it  was  held  that: 

The  "statute  of  limitations  relied  upon  to  de- 
feat this  defense  is  alone  applicable  to  suits 
brought  to  recover  usury  which  has  been  paid. 
or  to  a  set-off  claiming  such  a  demand." 

Thus  we  think  that,  where  the  payments 
of  usury  have  by  direction  been  so  applied, 
tbe  statute  of  Umltationa  Is  applicable,  and 
no  error  was  committed  by  the  trial  Judge  in 
this  respect 

Judgment  afllrmed. 

BBiOYtfiS,  P.  J.,  and  BLOODWOBTH,  J, 
concur. 

(a  oa.  App.  m 
Mckenzie  v.  loew  ifro.  oo.  et  ai 

liOBW  MFO.  oo.  et  aL  v.  McEBNZIE. 

(Nos.  8263  and  8264.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 
Sept  19,  1917.) 

(BfUaliu  iv  the  Court.) 
PABTTBe  «=»»B1(S>— PiXAniNO  «s»248(17),  260- 

ADnmORAI.   PaBTIEB— AlfENDlCENT   OF   Pi- 

TiTioN— New  Cause  of  Action. 

.  A  bail  trover  action  cannot  be  amended  by 
adding  new  and  distinct  parties,  nor  by  addin; 
a  new  and  distinct  cause  of  action,  nor  by  chang- 
ing the  prayer  from  one  asking  a  Judgment  fw 
the  property  sued  for  with  the  rentals  thereof, 
to  one  asking  that  it  be  decreed  that  a  third  par- 
ty, not  a  defendant  to  tbe  original  suit  "has 
no  right,  title,  interest  or  lien  in  and  to  tbe 
property  in  dispute,  that  the  plaintiff  is  the 
true  owner  thereof,  and  that  he  holds  it  free 
from  any  claim  or  pretended  claims  of  said 
[third  party],  and  is  entitled  to  the  possession 
thereof,  and  that  the  plaintiff  do  have  judgment 
accordingly  for  said  property." 

Error  from  Superior  Court  Fulton  Coun- 
ty;  O.  I/.  Bell,  Judge. 

Bail  trover  by  M.  C.  McKenxie  against 
Louisville  and  Nashville  Railroad  Otwipany 
and  Loew  Manufacturing  Company.  Judg- 
ment for   defendants,   and  plaintiff   brings 
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error,  and  defendants  take  a  cross-bill  of 
exceptions.  Affirmed  on  laaln  bill  of  excep- 
tions, and  cross-biU  of  exceptions  dismissed. 

Hewlett,  Dennis  &  Whitman,  of  Atlanta, 
for  plain  ttfr  in  error.  Mayaon  &  Johnson, 
Hendrix  &  Silverman,  and  Tye,  Peeides  & 
Tye^  all  of  Atlanta,  for  defendants  Id  error. 

BLOODWORTH,  J.  McKenzle  brought  a 
ball  trover  action  against  Louisville  &  Nash- 
ville Railroad  Ck>mpany  and  its  agent  In  At- 
lanta, 6.  I.  Walker,  alleging  that  defendants 
were  In  possession  of  one  Loew  Victor  marine 
gas  engine,  the  property  of  petitioner,  worth 
$860,  of  the  rental  value  of  $20  per  month, 
and  that  petitioner  had  made  demand  upon 
«ald  defendants  for  said  property,  and  they 
had  "refused  to  deliver  the  same  to  him  or 
to  pay  him  the  profits  thereof."  The  prayer 
of  the  petition  was  for  "Judgment  against  the 
said  defendants,  and  each  of  them,  for  said 
personal  property,  or  In  lieu  thereof,  for  the 
value  of  the  same  with  the  rentals."  De- 
fendant Walker  died,  and  by  order  his  name 
was  stricken  from  the  case.  Upon  failure  of 
defendant  to  do  so,  plntntifT  gave  bond  and 
took  possession  of  the  property  in  contro- 
versy. Plaintiff  then  offered  to  amend  his 
petiUon  by  alleging  in  part: 

"(2)  That  said  property  had  been  delivered  to 
the  Louisville  &  Nashville  Railroad  Company 
b;  the  Loew  Manufacturing  Company,  a  cor- 
poration of  Cleveland,  Ohio,  at  Cleveland,  Ohio, 
to  be  transported  by  the  LouiaTiUe  &  Nashville 
Railroad  Company  to  Atlanta,  Ga.,  and  at  the 
instance  and  request  of  the  said  Loew  Manu- 
facturing Company  the  defendant  company  had 
issned  its  bill  of  lading  therefor,  consigning  said 
property  to  the  Loew  Manufacturing  Company, 
Atlanta,  Ga.,  order  notify  the  plaintiff  in  this 
case,  to  wit :  M.  C.  McKenzie;  and  at  the  date 
of  filing  this  suit  said  property  had  been  trans- 
ported by  said  Louisville  &  Nashville  Railroad 
Company  to  Atlanta,  Oa.,  and  was  held  by  it 
ready  for  delivery,  and  the  plaintiff  had  paid 
said  railroad  company  all  of  its  charges  neld 
by  said  carrier  against  said  property  for  its 
transportation,  and  otherwise. 

"(3)  Plaintiff  was  unable  to  deliver  to  said 
carrier  the  bill  of  lading  by  which  and  under 
which  said  property  had  been  transported,  be- 
cause the  same  was  held  by  the  Loew  Manu- 
facturing Company  under  a  pretended  lien  or 
daim  of  said  Loew  Manufacturing  Company; 
but  said  property  was  the  property  of  this 
plaintiff,  and  the  said  Loew  Manufacturing  Com- 
pany had  no  lien  and  no  charges  thereon,  and 
no  right  to  the  possession  thereof,  and  bad 
wrongfnUy  and  without  any  authority  of  law  or 
right  whatever  caused  Jiaid  property  to  be 
shipped  to  themselves  as  consignees,  retaining 
the  bill  of  lading  in  their  name,  and  thus  mak- 
ing it  appear  that  they  were  either  the  owners  of 
the  property  or  had  some  equity  or  interest 
tberdn  or  lien  thereon— none  of  which  they 
had." 

To  this  amendment  Loew  Manufacturing 
Company  filed  a  demurrer,  and  the  court 
sustained  the  following  grounds  thereof: 

"(1)  Said  proceeding  is  a  statutory  proceed- 
ing, to  wit,  an  action  by  trover,  and  same  can- 
not be  changed  into  an  equitable  proceeding. 

"(2)  A  trover  suit  is  an  action  in  tort,  and 
same  cannot  be  amended  and  converted  into  an 
equitable  proceeding  either  in  part  or  in  whole. 


nor  can  an  equitable  cause  of  action  be  Joined 
with  a  trover  suit 

"(8)  This  question  was  not  involved  m  an 
equitable  proceeding,  and  hence  the  amendment 
herein  set  up  should  not  have  been  allowed 

"(9)  The  particular  amendment  was  not  get- 
mane  to  the  original  cause  of  action.  The  orig- 
inal cause  of  action  proceeded  solely  upon  the 
ground  that  the  defendant  bad  converted  prop- 
erty. The  amendment  undertook  to  charge  that 
the  shipper  was  improperly  claiming  title,  and 
hence  the  shipper  should  be  made  a  party.  This 
was  a  difference  and  a  new  cause  of  action,  and 
the  court  should  not  have  allowed  same." 

The  result  of  this  ruling  was  the  striking 
of  the  amendment 

It  will  be  noted  that  the  original  snlt  waa 
a  ball  trover  action,  an  action  ex  delicto, 
brought  by  M.  C.  McKenzle  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  O. 
I.  Walker.  "The  gist  of  the  action  of  trover 
is  the  conversion  of  the  plaintiffs'  property 
by  the  defendant,  that  Is  to  say,  that  the  de- 
fendant wrongfully  deprived  the  plaintiffs 
of  possession."  BeU  v.  Ober,  111  aa.  672,  36 
S.  B.  905;  Eanfman  v.  Seaboard  Air  Line 
Ry.,  10  Ga.  App.  249,  73  S.  £.  S92.  The 
amendment  sought  to  change  the  suit  by 
adding  a  new  defendant,  the  Loew  Manu- 
facturing Company,  and  Introducing  a  new 
cause  of  action  as  hereinafter  set  out  The 
prayer  of  the  amendment  was  as  follows: 

"Wherefore  petitioner  prays  that  the  Loew 
Manufacturing  Company  be  made  party  de- 
fendant, and  that  this  court  do  find  and  adjudge 
and  decree  that  the  said  Loew  Manufacturing 
Company  has  no  right,  title,  interest  or  lien  in 
and  to  the  property  in  dispute,  that  the  plain- 
tiff is  the  true  owner  thereof,  and  that  he 
holds  it  free  from  any  claim  or  pretended  claims 
of  said  Loew  Manufacturing  Company,  and  is 
entitled  to  the  possession  thereof,  and  that  the 
plaintiff  do  have  judgment  accordingly  for  said 
property." 

From  the  above  it  appears  that  the  wrong 
complained  of  in  the  original  petition  was  the 
conversion  of.  the  gas  engine  by  the  Louis- 
ville &  Nashville  Railroad  Company,  whUe 
the  wrong  complained  of  In  the  amendment 
was  that  said  Tx)ew  Manufacturing  Com- 
pany— 

"had  wrongfully  and  without  an^  authority  of 
law  or  right  whatever  caused  said  property  to 
be  shipped  to  themselves  as  consignees,  retain- 
ing the  bill  of  lading  in  thdr  name,  and  thus 
making  it  appear  that  they  were  either  the 
owners  of  the  property  or  had  some  equity  or 
interest  ther^n  or  lien  thereon — ^none  of  which 
they  had." 

Not  only  is  a  new  party  and  a  new  cause 
of  action  embraced  in  the  amendment,  but 
the  plaintiff  In  said  amendment  prays  for 
a  different  and  distinct  Judgment  to  that 
asked  for  in  the  original.  It  seems  to  us  that 
the  issues  in  this  case  are  settled  by  section 
5683,  cavil  1910,  which  is  as  follows: 

"No  amendment  adding  a  new  and  distinct 
cause  of  action,  or  new  and  distinct  parties,  shall 
be  allowed  unless  expressly  provided  for  by  law." 

In  the  case  of  Long  v.  BuUard,  59  Ga.  357, 
358,  Chief  Justice  Warner  says: 

"Neither  a  declaration  for  a  legal  cause  of 
action,  nor  a  declaration  for  an  eKjuitable  cause 
of  action,  can  be  amended  by  adding  a  new  and 
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distinct  cause  of  action,  or  new  and  distinct  par- 
ties. Equity  is  ancillary,  not  antagonistic,  to 
the  law ;  bence  equity  follows  the  law  where  the 
rule  of  law  is  applicable,  and  the  analogy  of  the 
law  where  no  rule  is  directly  applicable.  Code, 
{  3083.  A  plaintiff  can  no  more  amend  his  dec- 
laration for  a  legal  cause  of  action  by  adding  a 
new  and  distinct  cause  of  action  thereto,  or  new 
and  distinct  parties,  under  the  pretext  of  an 
equitable  proceeding,  than  he  could  amend  his 
declaration  for  an  equitable  cause  of  action  by 
adding  a  new  and  distinct  cause  of  action,  or 
new  and  distinct  parties  thereto,  inasmuch,  as 
the  law  prohibits  it  in  both  cases;" 

On  adding  new  parties,  see  Delaney  ▼. 
Sheehan,  138  Ga.  510,  513,  514,  76  S.  E.'  632; 
Glaze  V.  Bogle,  105  Ga.  298,  31  S.  E.  169 
[2];  Neal  v.  Robertson,  18  Ga.  399;  Bass  v. 
Bearden,  6  Ga.  App.  696,  65  S.  E.  692.  As 
to  new  canses  of  action,  see  Barrett  v.  Mason, 
143  Ga.  464,  85  S.  E.  340;  Ckix  v.  Georgia 
R.  &  Banking  Co.,  139  Ga.  532,  77  S.  E.  574 ; 
Sharpe  v.  Columbus  Iron  Works  Co.,  136  Ga. 
483,  71  S.  E.  787;  City  of  Columbus  v.  Ang- 
lln,  120  Ga.  785  [5],  789,  792,  48  S.  E.  318; 
Roberts  v.  AUanta  Real  Estate  Co.,  118  Ga. 
502,  45  S.  E.  308;  Horton  v.  Smitli,  115  Ga. 
68,  41  S.  E.  253  [1];  Charleston  &  W.  C. 
Ry.  Co.  T.  Miller,  113  Ga.  15.  38  S.  E.  338 
[1] ;  Baldwin  v.  Western  Union  Tel.  Co.,  93 
Ga.  695,  21  S.  E.  212,  44  Am.  St  Rep. 
194  [2]. 

Judgment  affirmed  on  main  bill  of  excep- 
tions;   cross-bill  of  exceptions  dismissed. 

BROILES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(21  6a.  App.  37) 

CALHOUV  T.  ARNOLD.     (No.  8191.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Sept.  19,  1917.) 

(BylXahtu  hy  the  Court.) 

PrxADiita  ®=>248(17)  —  Amendment  or  Peti- 
tion—New Cause  os  Action. 
A  bail  trover  action  cannot  be  amended  by 
•ddhig  a  new  and  distinct  cause  of  action,  the 
result  of  which  would  be  to  change  the  suit  to 
an  equitable  proceeding. 

Error  from  Superior  CJourt,  DooIy  County ; 
W.  F.  George,  Judge. 

Ball  trover  by  W,  T.  Arnold,  administrator, 
against  F.  B.  Calhoun.  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  defend- 
ant brings  error.     Reversed. 

Powell  &  Lumsden  and  W.  H.  Lasseter,  all 
of  Vienna,  for  plaintiff  in  error.  L.  I*.  Wood- 
ward, of  Vienna,  and  Crum  &  Jones,  of  Cor- 
dele,  for  defendant  in  error. 

BLOODWORTH,  J.  W.  E.  Arnold,  as  ad- 
ministrator of  E.  G.  Arnold,  Jr.,  brought 
a  bail  trover  action  against  F.  B.  Calhoun,  to 
recover  a  certain  life  insurance  policy  is- 
sued by  the  American  National  Life  Insur- 
ance Company  to  and  on  the  life  of  E.  G.  Ar- 
nold, Jr.,  and  made  payable  to  the  estate  of 
E.  G.  Arnold.    He  alleged  that  demand  for 


said  policy  had  been  made  and  refused,  and 
prayed  that  he  might  "have  judgm^it  and 
decree  against  said  F.  B.  Calhoun  for  the 
delivery  of  such  Insurance  policy  to  him  or 
his  successors  In  office,  or  the  value  thereof 
Plaintiff  filed  an  amendment,  portions  of 
which  were  but  amplifications  of  the  allc^- 
tlons  In  his  original  petition — and  In  whid> 
he  adhered  to  his  original  cause  of  action — 
and  other  portions  of  which  sought  to  change 
the  trover  suit  Into  an  equity  cause.  The 
prayers  of  the  amendment  were: 

"(a)  That  said  insurance  policy  be  imponnded, 
brought  into  court  by  the  defendant,  and  that  a 
receiver  be  appointed  by  the  court  to  take  pos- 
session of  such  insurance  policy  and  enforce  col- 
lection thereof  from  the  insurer,  before  rait 
thereon  is  barred  by  the  statute  of  limitadons, 
or  of  the  terms  of  the  contract  insurance,  and 
that  the  avails  of  such  insurance  policy  be  dis- 
tributed to  all  lawful  claimants  therein  by  de- 
cree of  the  court  in  this  case,  (b)  That  the 
rights  of  the  plaintiff  as  administrator  of  the  de- 
cedent, and  of  the  heirs  at  law  of  said  decedoit, 
and  of  the  defendant  in  such  policy  and  avails 
thereof  be  ascertained  by  the  court  in  this  case, 
and  that  a  decree  of  the  court  setting  up  such 
rights  be  made  and  entered  upon  a  verdict  of 
the  jury  in  this  case ;  and  that  a  final  decree  be 
entered,  establishing  all  the  rights  of  the  parties 
therein  in  this  case,  (c)  That  the  court,  on 
the  trial  of  this  case,  grant  the  petitioner'  such 
other  and  further  relief,  both  legal  and  eqnitable, 
in  the  premises,  as  the  facts  of  the  case,  nnder 
the  law,  allow.    Petitioner  will  ever  pray.'f 

A  demurrer  was  filed,  In  which  It  was  al- 
leged that  the  amendment  set  out  a  new  and 
distinct  cause  of  action,  and  the  second 
ground  of  which  was  as  follows: 

"Said  original  suit  is  an  action  founded  up- 
on a  tort,  that  is,  a  trover  action  brought  for 
the  recovery  of  a  certain  life  insurance  policy, 
and  can  only  be  supported  by  proof  of  title,  the 
sole  question  being  whether  the  title  to  the  pol- 
icy is  in  the  plaintiff  or  defendant,  while  the 
amendment  undertakes  to  set  up  new  and  dis- 
tinct equitable  reasons  why  plaintiff  ahould  re- 
cover of  defendant." 

The  court  overruled  the  demurrer.  In  so 
far  as  this  applied  to  that  portion  of  the 
amendment  which  sought  to  convert  the  tro- 
ver action  Into  an  action  In  equity,  this  was 
error.  "A  plaintiff  can  no  more  amend  his 
declaration  for  a  legal  (Siuse  of  action  by 
adding  a  new  and  distinct  cause  of  action 
thereto,  or  new  and  distinct  parties,  under 
the  pretext  of  an  equitable  proceeding,  thttn 
he  could  amend  his  declaration  for  an  eq- 
uitable cause  of  action  by  adding  a  new  and 
distinct  cause  of  action,  or  new  and  distinct 
parties  thereto,  inasmuch  as  the  law  pro- 
hibits It  in  both  cases."  Long  v.  Bullard,  58 
Ga.  358.  See,  also,  ClvU  Code  1910,  {  5683; 
McKenzie  v.  Loew  Mfg.  Co.,  93  S.  E.  504,  this 
day  decided. 

The  court  haying  erred  in  allowing  the 
amendment,  all  other  proceedings  were  nuga- 
tory, and  the  court  erred  In  refusing  a  new 
trial. 

Judgment  reversed. 

BROYLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 
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<»  Oa.  App.  622) 

COSMOPOLITAN  LIFE  INS.  CO.  ▼. 
SHBATS.     (No.  8105.) 

<CoDlt  of  Appeals  of  Georgia,  Division  No.  2. 

3vij  23,  1917.     On  Rehearing, 

Sept  18,  1017.) 

(Syllahu*  by  th»  Court.) 

1.  CoBPOBATioNS  <S=»80{2),  261,  262(2)— Sra- 
8CBIPTI0N  TO  Stock— Fbaud. 

Ordinarily  a  subscriber  to  the  capital  stock 
o(  a  corporation  may,  as  against  the  corpora- 
tion, avoid  the  contract  of  subscription  where 
it  was  induced  by  fraudulent  representations 
of_  its  duly  authorized  agents.  But '  where  a 
suit  on  such  a  subscription  is  instituted  by 
creditors  of  the  corporfltion,  whose  claims  arose 
after  the  subscription,  or  where  it  is  maintain- 
ed in  behalf  of  such  creditors  either  by  the 
corporation  itself  or  by  one  acting  in  the  ca- 
pacity of  receiver  therefor,  the  subscriber  can- 
not, after  the  insolvency  of  the  corporation, 
defend  on  the  ground  of  fraud  in  the  procure- 
ment of  the  subscription,  but  is  liable,  for  the 
benefit  of  such  creditors,  for  so  much  of  his 
unpaid  stock  subscription  as,  in  connection 
with  the  amounts  due  by  the  other  corporators, 
might  be  necessary  to  nquidate  such  corporate 
indebtedness,  against  which  his  plea  of  fraud 
eould  not  avail.  Howard  v.  Glenn,  85  Ga.  238, 
11  S.  B.  610,  21  Am.  St.  Rep.  156  (6) ;  Gress 
T.  Knight,  185  Ga.  60,  68  S.  E.  834,  31  L.  R. 
A.  (N.  S.)  900;  Turner  v.  Grangers*  Life  & 
Health  Ins.  Co.,  65  Ga.  649,  38  Am.  Rep.  801 ; 
Wilkes  V.  Knight,  142  Ga.  458,  83  S.  E.  89; 
Empire  Life  Ins.  Co.  T.  Brown,  145  Ga.  818, 
80  S.  B.  1085;  Southern  Tobacco  Co.  v.  Arm- 
strong, 11  Ga.  App.  501,  75  S.  E.  828.  Where, 
under  proper  authority,  ^  such  a  suit  is  main- 
tained by  one  acting  in  the  capacity  of  a  re- 
ceiver, it  is  not  an  essential  prerequisite  to  a 
recovery  that  the  amount  due  by  such  a  sub- 
scriber should  be  ascertained  and  determined, 
since  the  court  of  equity,  having  all  parties  at 
interest  before  it,  would  ascertain  and  adjust 
the  rights  and  equities  of  such  subscribers  in 
the  distribution  through  the  receiver  of  any 
surplus  which  mipht  arise.  Graves  v.  Denny, 
15  Ga.  App.  718,  84  S.  E.  187.    . 

2.  Recxivebs  i8=>142  —  CoBPOBATlONS  —  Sale 
OF  Assets— Rights  of  Pcrchaseb— Liabil- 
iTT  OH  UiTPAiD  Stock  Sdbscbiptioh. 

Where  a  receiver  of  an  insolvent  corpora- 
tion, acting  under  proper  authority,  sells  the 
assets  of  the  corporation,  included  in  which 
■re  unpaid  stock  subscriptions,  the  purchaser 
will  take  them  with  all  the  rights;  had  by  the 
receiver,  in  the  absence  of  any  provision  in 
the  terms  of  the  sale  to  the  contrary.  Bailey 
V.  Anderson,  142  Ga.  11,  82  S.  E.  290:  Har- 
rington V.  Connor,  51  Neb.  214,  70  N.  W.  911. 
The  fact  that  the  corporate  indebtedness  may 
have  been  actuall.y  discharged  by  the  receiver 
from  funds  derived  from  such  a  sale  would  not 
aSect  the  rights  of  the  transferee. 

3.  Receitkbs  ®s>133  —  Sale  or  Assets  — 
Rights  of  Pubchaseb. 

Where  the  order  of  court  authorizing  the 
tale  by  the  receiver  of  the  assets  of  an  in- 
solvent corporation  provides  that  "the  said  pur- 
chasers shall  hold  the  same  free  from  all  claims 
and  equities  attaching  thereto,  and  all  liens 
and  equities  thereof  are  transferred  to  the 
purdiaser  of  said  stock,  except  that  in  the 
transfer  of  notes  and  other  obligations  given 
for  subscriptions  of  stock  the  purchaser  shall 
take  the  same  subject  to  the  rights  of  the 
makers  thereof  to  make  such  defenses  as  may 
be  legally  established,  provided  that  the  maker 
of  iach  note  or  obligation  bad  given  notice  of 
the  same  to  the  insurance  commissioner  ^rior 
to  the  Ist  day  of  March,  1913,"  this  provision 
mast  be  taken  to  mean  that  the  purchaser  will 


take  the  notes  snbject  to  the  rights  of  the  mak- 
ers thereof  to  moke  such  defenses  as  might  be 
legally  established  against  the  receiver,  in  whose 
hands  the  notes  were  held  at  the  time  the  order 
was  passed. 
4.  Rkcxivebs  €=>142  —  Cobforations  —  Sai.1 

OF  Assets — Riohts  or  Pubchaseb— Stock 

Subscbiption  Note. 
In  a  suit  on  such  a  note,  brought  by  a, 
transferee  under  such  a  sale,  where  it  is  shown 
that  the  receiver  was  unable  to  pay  in  full  such 
corporate  debts  unless  the  note  sued  on  and  oth- 
er notes  similarly  situated  were  collected  or 
sold,  the  transferee  is  entitled  to  recover  the 
amount  of  the  obligation  sued  on;  and  if,  by 
reason  of  the  sole  of  the  corporate  assets,  a 
surplus  has  arisen  in  the  hands  of  the  receiver, 
the  maker  of  the  note  would  be  entitled  to  the 
pro  rata  portion  thereof  to  which  he  is  equi- 
tably entitled.  It  was  therefore  error,  under 
the  agreqd  statement  of  facts  in  this  case,  for 
the  court  to  render  judgment  in  favor  of  the  de- 
fendant. 

Error  from  Superior  Court,  Bartow  Coun- 
ty; A.  W.  nte.  Judge. 

Suit  by  the  Cosmopolitan  Life  Insurance 
Company  against  S.  I.  Sheats.  Judgment  for 
defendant,  and  plalntifl  brings  error.  Re- 
versed. 

This  was  a  suit  on  a  note,  brought  by  l^e 
Cosmopolitan  Life'  Insurance  Company  aa 
holder  against  S.  I.  Sheats  on  a  promissory 
note.  The  defendant  admitted  tbe  execution 
of  the  note,  pleaded  a  special  defense  by  way 
of  avoidance,  and  assumed  the  burden  of 
proof.  Thereafter  an  agreed  statement  of 
facts  was  entered  Into,  and  the  case  sub- 
mitted to  the  trial  judge  tar  decision.  A 
Judgment  was  entered  for  the  defendant,  and 
the  plalnlifT  brought  this  writ  of  error. 

Tbe  agreed  facts  are  in  substance  as  fol- 
lows: The  note  tn  question  was  given  Ih 
STibscriptlon  for  the  stock  of  a  former  and 
different  Insurance  company  of  the  sams 
name  as  the  present  plaintiff,  except  that  the 
word  "The"  was  omitted  as  the  first  word  of 
the  corporate  name.  The  subscription  to  the 
stock  was  made  and  the  note  given  in  Jan- 
uary, 1912;  the  note  was  made  due  and  pay- 
able on  December  20,  1912.  It  was  procured 
by  certain  Agents  of  the  old  company  by 
means  of  certain  materially  false  and  fraud- 
ulent misrepresentations,  fully  set  out  in 
the  defendant's  answer.  After  the  procure- 
ment of  the  note  the  old  company  continued 
writing  policies  of  insurance,  accumulating  a 
large  amount  of  indebtedness  to  its  policy 
holders  and  others,  during  which  time  no  ac- 
tion was  taken  by  the  defendant  looking  to 
the  canceling  of  his  stock  subscription,  but 
the  subscription  remained  apparently  of  full 
force  and  effect,  and  was  carried  as  a  part 
of  the  assets  of  the  old  company  on  whidi 
it  obtained  credit  This  condition  of  affairs 
continued  until  the  1st  day  of  August,  1913, 
when  a  suit  was  instituted  by  Sudderth  and 
others  In  Fulton  superior  court  praying  the 
appointment  of  a  receiver,  and  under  which 
the  court  took  jurisdiction  and  assumed  con- 
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trol  of  the  assets  of  the  bid  company.  Aft- 
erwards, on  November  9,  1912,  the  Insurance 
commissioner  filed  a  petition  In  Fulton  su- 
perior <»urt  praying  that  the  a&aets  of  the 
company  be  turned  over  to  him  pursuant  to 
the  act  of  November,  1912.  On  December  18, 
1912,  an  order  was  passed  In  the  Suddertb 
suit  providing  that  the  assets  held  by  the 
court  under  that  proceeding  should  be  turn- 
ed over  to  the  Insurance  commissioner  under 
his  suit.  All  of  the  foregoing  proceedings 
were  had  before  the  defendant  had  made  any 
efCort  to  rescind  his  stock  subscription,  but 
while  it  remained  apparently  in  full  force 
and  effect,  and  no  such  effort  was  made  by 
the  defendant  until  after  the  assets  of  the 
old  company  had  passed  Into  the  hands  of 
the  insurance  commissioner  under  his  suit 
fqr  liquidation,  as  previously  stated.  On  De- 
cember 27  and  28,  1912,  the  Insurance  com- 
missioner and  the  defendant  entered  into  an 
agreement  by  correspondence  whereby  the 
commiSBtoner  obligated  himself  not  to  dis- 
pose of  the  collateral  security  to  the  said 
note,  pending  the  determination  of  the  de- 
fendant's liability  thereon,  without  first  giv- 
ing him  at  least  30  days'  prior  notice  thereof. 
In  the  course  of  this  correspondence  the  de- 
fendant denied  the  legality  of  the  obligation 
now  sued-  on,  and  set  forth  the  grounds  of 
his  defense.  On  February  3,  1913,  in  the 
suit  of  tlie  insurance  commissioner,  an  order 
decredng  tlie  liquidation  of  the  old  company 
was  entered,  reciting,  among  other  things, 
that  its  insolvency  was  admitted.  In  the 
liquidation  by  the  insurance  commissioner  of 
the  assets  of  the  old  company  they  became, 
by  regular  and  authorized  sale,  the  property 
of  the  present  plaintiff,  and  among  the  as- 
sets so  bought  was  the  note  on  which  the 
present  rait  i>  based.  The  order  for  tills 
sale  refers  to  the  sale  of  the  notes  given  for 
the  stock  of  the  old  company,  and  provides: 

"The  said  jpurcbascrs  shall  hold  the  same  free 
from  all  claims  and  equities  attaching  thereto, 
and  all  liena  and  equities  thereof  are  transfer- 
red to  the  purchaser  of  said  stock,  except  that 
in-  the  transfer  of  notes  and  other  obligations 
given  for  subscriptions  of  stock  the  purchaser 
shall  take  the  same  subject  to  the  rights  of  the 
makers  thereof  to  make  such  defenses  as  may 
be  legally  established,  provided  that  the  maker 
of  such  note  or  obligation  had  given  notice  of 
the  same  to  the  insurance  commissioner  prior 
to  the  1st  day  of  March,  1913."    ~ 

In  pursuance  of  this  order  the  defendant, 
through  bis  attorneys,  set  out  In  writing  the 
full  grounds  of  his  defense,  and  delivered  the 
same  to  Hon.  W.  A.  Wright,  Insurance  com- 
missioner, on  February  25,  1913;  and  sub- 
sequently. In  response  to  a  circular  letter 
from  the  insurance  commissioner,  dated  Feb- 
ruary 28,  1913,  In  which  his  liability  on  the 
said  note  was  apparently  assumed,  he  again 
addressed  the  Insurance  commissioner,  deny- 
ing Indebtedness  on  the  note,  and  again 
stated  the  grounds  of  his  contention,  after 
which,  on  March  13,  1913,  the  defendant  noti- 
fied the  officials  of  the  present  plaintiff  cor- 


poration of  his  rescission  of  the  subscrlptloa 
contract,  and  set  out  to  thedi  the  grounds  of 
his  defense.  It  is  not  contended  by  the  plain- 
tiff that  he  occupies  the  position  of  a  bona 
fide  purchaser  without  notice. 

It  was  further  agreed,  in  the  statement  of 
facts,  that  the  old  company  had  accumulated 
a  large  amount  of  indebtedness  before  it 
went  into  the  hands  of  the  Insurance  com- 
missioner, and  that  the  insurance  commis- 
sioner could  not,  in  the  liquidation  of  its 
affairs,  have  paid  in  full  the  debts  of  the 
company,  unless  the  note  in  question,  and 
other  notes  similarly  ^tuated,  were  either 
collected  or  disposed  of.  It  is  stated  in  the 
said  agreement  that  the  misrepresentations 
made  to  the  present  defendant  were  similar 
tn  all  respects  to  the  misrepresentatiODS  made 
to  all  purchasers  of  stock  in  the  old  company, 
except  those  who  were  themselves  the  pro- 
moters of  the  general  scheme  to  defraud  the 
public;  the  other  purchasers  of  stock  to 
whom  the  same  misrepres^itations  were 
made  being  the  other  persons  similarly  situ- 
ated, whose  notes  it  was  necessary  to  collect 
or  sell  in  order  to  pay  in  full  the  debts  of 
the  old  company  in  its  liqaldatlon.  The 
statement  of  facts  did  not  in  any  wise  dis- 
close the  status  or  amounts  of  such  other 
stock  subscriptions.  It  does  not  show  what 
the  assets  of  the  old  company  consisted  ot, 
which  it  is  stated  brought  the  sum  of  $354,- 
000,  and  which  it  might  be  reasonably  infer- 
red from  the  statement  were  sold  In  bulk. 
The  agreement  does  show  that: 

"After  said  purchase  the  plaintiff  Issued  a 
prospectus,  in  which  it  recited  the  purchase  by 
competitive  bid  and  the  amount  paid  for  said 
assets,  and  which  added  the  following  state- 
ment: 'In  the  judgment  of  the  committee  it 
has  a  profit  of  more  than  f  100,000  in  this  bid.' " 

It  was  agreed  that  in  the  event  the  plain- 
tiff should  recover  the  note  should  be  credited 
with  the  sum  of  $1,167.25,  as  of  March  11, 
1913,  and  reference  is  made  in  the  brief  ot 
defendant's  counsel  to  the  fact  that  after 
the  payment  of  the  debts  of  the  company  its 
stockholders  became  entitled  to  a  dividend 
of  23  per  cent;  but,  while  counsel  fbr  the 
plaintiff  state  that  such  is  the  fact,  they  show 
that  no  such  statement  is  embodied  In  the 
agreement  submitted,  other  than  the  refer- 
ence made  to  the  credit  referred  to  as  proper 
in  the  event  of  a  recovery. 

LitUe,  Powell,  Smith  &  Qoldsteln,  of  At- 
lanta, for  plaintiff  in  error.  Neel  &  Neel,  of 
Cartersville,  and  Smith,  Hammond  ft  Smith, 
of  Atlanta,  for  defendant  in  error. 

JENKINS,  X  (after  stating  the  facts  as 
above).  [1-4]  It  is  not  thought  neoessaiy  to 
elaborate  the  rulings  above  made,  except  as 
to  the  statements  cmtalned  la  the  last  head- 
note.  In  this  suit,  based  upon  a  note  given 
for  a  subscriber's  stock  subscription,  the  orig- 
inal burden  of  proof  was  upon  the  plaintiff 
to  show  the  execution  and  delivery  of  the 
note,  and  its  assignment  into  the  pUintifTs 
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handSL  This  was  admitted.  Therenpoo  It 
deTolved  npon  the  defendant.  In  order  to  es- 
.  tabUsh  the  defense  on  which  he  relied,  to 
fihow  that  the  subscription  for  which  the 
note  was  given  was  induced  by  the  fraudu- 
lent misrepresentation  of  the  agents  of  the 
corporation.  This  also  was  admitted,  the 
effect  of  which  would  ordinarily  be  to  avoid 
tbe  contract  of  subflcripticHi.  In  order,  how- 
ever, to  obviate  sudi  result,  the  plaintiff  pro- 
ceeds furtber  to  plead  and  to  show  by  the 
agreed  statement  of  facts  that  the  corpora- 
tion had  subsequently  to  the  execution  and 
ddlver;  of  the  note  Incurred  a  large  amount 
Of  Indebtedness,  that  it  was  insolvent,  and 
that  after  the  assets  of  the  c<»npany  had 
come  into  the  hands  of  tbe  Insurance  commls- 
Bloner,  acting  as  receiver,  they  were^  for  the 
porpose  of  llquldatioq,  and  under  order  <^ 
court,  sold  to  the  plaintlfl,  and  flnaOy  It  was 
•greed: 

"That  tbe  iBsarance  commissioner  could  not, 
In  the  liquidation  of  its  affairs,  have  paid  in 
fan  the  debts  of  the  company  unless  toe  note 
In  question,  and  other  notes  similarly  sitaat- 
ed,  were  cither  collected  or  disposed  of;  that 
the  misrepresentations  made  to  tbe  present  de- 
fendant were  similar  in  all  respects  to  the 
misreprcsentatlonR  made  to  all  parchasers  of 
stock  in  the  old  company,  except  those  who 
were  themsdves  the  promoters  of  the  general 
•cluane  to  defraud  the  public." 

The  qaestlon  therefore  Is  whether,  after 
tile  defendant  had  set  up  and  proved  a  good 
prima  facie  defense,  the  plaintiff  rebutted  It, 
and  carried  the  burden  which  then  dev<^ved 
npon  it  of  proving  that  the  subscription  sued 
on  must  necessarily  have  been  required  by 
the  receiver,  by  means  of  collection  or  sale. 
In  order  to  discharge  the  corporate  indebt- 
edness, by  merely  showing: 

"That  the  insurance  commissioner  could  not 
]n  the  liquidation  of  its  affairs  have  paid  in 
fan  the  debts  of  the  company,  unless  the  note 
in  question  and  other  notes  similarly  situated 
were  either  collected  or  disposed  of." 

The  proof  thus  snbmitted  hy  the  agree- 
ment would  seem  very  clearly  to  indicate 
that  liability  to  some  extent  existed  on  the 
part  of  the  subscriber  against  which  his 
plea  of  fraud  would  not  avail;  but  whether 
the  fnU  burden  resting  on  the  plaintiff  was 
thus  successfully  carried,  or  whether  it  was 
further  Incumbent  on  it  to  show  to  what  ex- 
tent the  collection  .or  sale  of  the  note  sued 
on  had  been  necessary,  when  taken  in  con- 
nection with  the  amonnts  dne  by  the  other 
corporators,  In  order  to  pay  off  the  corporate 
Indebtedness,  and  whether  or  not  the  defend- 
ant's UabUity  would  be  limited  to  the  proof 
thus  made,  are  questions  which  to  the  writer 
are  not  without  difficulty.  Had  the  corpo- 
rate assets  not  been  disposed  of  by  sale,  but 
Uquidated  while  in  tbe  bauds  of  the  receiver, 
It  would  seem  that  sncb  official  would  cer- 
tainly have  been  enabled,  under  proper  an- 
thority,  to  marshal  all  the  assets  of  the  cor- 
poration, and  in  so  doing  to  collect  In  full  the 
stock  subscriptions  as  constituting  a  part 
thereof,  since  the  receiver,  when  so  acting 


under  authority  of  the  conrt  of  equity,  would 
have  all  parties  at  interest  before  the  court, 
and  would  be  required  to  adjust  and  protect 
the  equities  of  all,  and  no  injustice  would  re- 
sult from  such  a  subscriber  being  required 
to  pay  into  court  for  equitable  distribution 
whatever  the  amount  his  subscription  caUed 
for.  Graves  v.  Denny,  supra;  Wilkinson  et 
al.  V.  Bertodc  &  Co.  et  al.,  lU.  Ga.  187,  36  S. 
E.  623  (2).  The  present  suit,  however,  is  not 
maintained  by  the  recover,  but  was  brought 
by  the  purdiaser  of  the  corporate  assets, 
which  sought  to  recover  only  for  Itself  and 
solely  for  Its  own  benefit  Could  It  have 
been  shown  that  the  subscription  notes  had 
been  bought  In  for  their  full  face  value,  there 
would  be  no  difficulty  in  seeing  that  the  as- 
certainment and  paymoit  of  the  prefer  divi- 
dend going  to  such  subscriber  from  the  re- 
ceiver would  fully  adjust  th^  rights  and 
equities.  But  it  is  not  to  be  expected  that  a 
purchaser  at  such  a  sale  would  actually  pay 
face  value  for  such  assets;  and  In  this  case 
the  record  In  fact  discloses  that  the  assets, 
including  the  note  sued  on,  were  bought  la 
at  such  a  discount  as  caused  tbe  purchaser 
through  Its  committee  to  estimate  at  one  time 
that  It  would  realize  an  actual  profit  of  ^00,- 
000  on  the  transaction.  Suppose  that.  In  a 
given  case,  it  could  be  shown  that  under  such 
a  sale  the  subscription  notes  actually  brought 
only  a  very  smaU  per  cent,  of  their  face  val- 
ue, should  a  maker  be  liable  to  the  purdiaser 
in  the  full  amount  of  his  obligation,  for  the 
reason  that  he  might  then  be  entitled  to 
share  equitably  in  any  surplus  which  might 
arise  in  the  hands  of  the  receiver?  It  does 
not  seem  that  any  rule  should  obtain  which. 
In  a  legal  sense  at  least,  could  permit  the 
liability  of  such  a  subscriber  to  be  Increased 
by  reason  of  such  a  sale.  Herein,  to  our 
minds,  lies  the  difficulty  of  the  question  In- 
virived,  that  is,  whedier  under  such  a  sale 
the  subscriber  is  liable  to  l^e  purchaser  In 
the  amount  of  bis  note,  with  the  right  to 
share  equitably  in  the  actual  surplus  arising 
in  the  hands  of  the  receiver,  or  whether  he 
Is  liable  only  In  the  amount  which  the  hold- 
er may  be  able  to  show  was  necessary,  when 
taken  in  oonnectl<Hi  with  the  amounts  due 
by  other  corporators,  In  order  to  pay  off  such 
Indebtedness. 

We  have  reached  the  conclusion  that  the 
first  of  these  propositions  is  the  correct  con- 
clusion. It  is  not  contended  by  either  party 
to  the  Utigatloi}  that  the  receiver  did  not 
have  the  right,  when  so  empowered  by  the 
court  of  equity,  to  dispose  ot^the  corporate 
assets  by  sale  This  being  true,  can  it  really 
be  said  that  in  a  legal  sense  the  liability  of 
defendant  was  Increased  thereby,  even 
though  it  should  appear  that  the  purchaser 
under  the  sale  expects  to  derive  a  profit 
therein?  When  the  court,  having  before  It 
the  corporation,  the  shareholders,  and  the 
creditors  (Howard  v.  Glenn,  85  Ga.  238,  11 
S.  E.  610,  21  Am.  St.  Rep.  156  [1]),  passed 
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the  order  for  the  liquidation  of  the  corporate 
assets  by  sale,  and  subsequently,  having  the 
same  parties  before  It,  with  a  like  duty  to 
consider  and  protect  the  rights  and  Interests 
of  all,  adjudged  the  sale  to  have  been  fair 
and  equitable  to  all  concerned,  by  solemnly 
confirming  It,  our  opinion  is  that  such  a  pro- 
cedure Is  the  equivalent,  In  a  legal  sense,  to 
a  collection  In  full  of  these  claims  by  the  re- 
ceiver, In  so  far  as  he  would  have  beeu' ena- 
bled to  accomplish  the  collection.  Had  the 
latter  course  been  pursued,  the  defendant 
would  have  been  responsible  for  the  amount 
of  his  note,  with  the  right  to  share  equitably 
In  any  surplus  arising;  and  since,  in  a  legal 
sense,  the  same  liquidation  of  assets  has  been 
accomplished  by  means  of  a  sale,  the  sub- 
scriber must  look  only  to  the  receiver  for  the 
adjustment  of  his  equities. 

It  is  therefore  our  opinion  that  under  the 
agreed  statement  of  facts,  the  judgment  of 
the  court  below  in  favor  of  defendant  must 
be  reversed. 

Judgment  reversed.  ' 

B&OTLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

On  Rehearing. 

PXSB  CURIAM.  Judgment  adhered  to  on 
rehearing. 


(21  Oa.  App.  44) 

WILLIAMS  V.  GARRISON.     (No.  8385.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept.  19,  1917.) 

(8ifUaiu4  by  the  Court.) 

1.  Fbacdb,  Statxjtb  of  <3=>32— Promise  to 
Answer  fob  Debt  of  Another — Okioinal 
Undkbtakino. 

The  provision  of  the  statute  of  frauds  which 
requires  that  the  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  must  be  in 
writing  in  order  to  bind  the  promisor  does  not 
include  an  original  undertaking  whereby  a  new 
promisor  for  a  'valuable  consideration  substi- 
tutes himself  as  the  party  who  is  to  perform,  ami 
the  original  promisor  is  thereby  released.  Evans 
V.  Griffin,  1  Ga.  App.  327,  67  S.  E.  921 :  Danibi 
Sons  &  Palmer  Co.  v.  Dickey,  6  Ga.  App.  648, 
65  S.  E.  301;  HarrU  v.  Paulk,  10  Ga.  App.  334, 
73  S.  E.  430;  Holcotiib  v.  Mashbum,  10  Ga. 
App.  781,  783.  74  S.  B.  307;  Hidts  v.  Walker, 
17  Ga.  App.  391,  87  S.  E.  152 ;  Foote  v.  Reece  & 
Son,  17  Ga.  App.  799,  88  S.  E.  689;  Ferst's 
Sons  &  Co.  V.  Bank  of  Waycross,  111  Ga.  229, 
282,  36  S.  B.  773. 

2.  Frauds,  Statutb  of  <S=»33(2),  129(2)— 
AoBBEMEnT  Not  to  be  Pebfobjied  Within 
One  Year.  .^ 

A  verbal  contract  for  services,  which  are  to 
begin  at  a  future  date  and  continue  for  a  period 
of  a  year,  is  void  under  the  statute  of  frauds — 
CivU  Code  1910,  S  3222  (5) ;  Hudgins  v.  State, 
126  Ga.  639,  643,  55  S.  B.  492;  Bentley  v. 
Smith  et  al.,  3  Ga.  App.  242,  59  S.  E.  720 
(2)— unless  the  party  claiming  its  invalidity 
has  accepted  some  benefit  thereunder,  to  the 
loss  or  injury  of  the  other  party,  by  reason  of 
such  part  performance  of  some  act  essential  to 
the  contract  as  would  take  it  out  of  the  oper- 
ation of  the  statute.  Bagwell  v.  Milam,  9  Ga. 
App.  315,  71   S.  E.  684  (4).     An  advance  of 


money  under  the  contract  is  sufficient  to  m 
operate.  Brown  v.  State,  8  Ga.  App.  211,  212, 
68  S.  E.  865.  TbvM,  the  plaintifrs  leiinquisli- 
ment  in  the  defendant's  favor  of  bis  contract  • 
of  employment  with  another,  by  the  terms  of 
which  contract  the  laborer  had  agreed  to  ap- 
ply a  half  of  his  wages  in  payment  of  a  pr»- 
eziating  debt  owing  by  the  laborer  to  the  plain- 
titt,  furnished  a  valid  consideration,  on  wbidi 
the  assumption  of  such  debt  by  defendant  to 
plaintiff  could  be  made.  Especially  is  this  true 
where  it  appears  that  the  laborer  did  not  him- 
self repudiate  his  contract  with  the  plaiotilf, 
but,  according  to  the  evidence,  offered  to  re- 
turn and  carry  out  the  contract,  in  the  event  that 
an  agreement  was  not  had  in  reference  thereto 
between  the  plaintiff  and  the  defendant. 

3.  Frauds,  Statute  of  «=>23(1)— Patmbht  of 
Debt  of  Another — Obligation. 

Where,  for  a  valuable  consideration,  such 
an  original  undertaking  is  entered  upon  by  the 
new  promisor,  the  fact  that  in  so  doing  be 
agreed  to  execute  notes  in  settlement  of  the  debt, 
which  he  fails  and  refuses  to  do,  would  not 
operate  to  relieve  such  promisor  from  his  obliRa- 
tion,  but  upon  such  default  he  becomes  liable 
for  the  debt  assumed,  in  the  manner  and  to  the 
extent  of  his  agreement. 

4.  NoNBurr. 

Under  the  evidence  as  submitted  by  the  plaia- 
tiff,  the  grant  of  the  defendant's  motion  to  non- 
suit was  error. 

Error  from  Superior  Court,  Telfair  Coun- 
ty ;  J.  P.  Hlghsmlth,  Judge. 

Action  by  T.  J.  Williams  against  Levi  Gai<- 
rlson.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Reversed. 

W,  S.  Mann,  of  McRae,  for  plaintiff  in  ei^ 
ror.  L.  C.  Harrell  and  Eschol  Graham,  both 
of  McRae,  for  defendant  in  error. 

JENKINS,  J.    Judgment  reversed. 

BROYLES,  P.  Jn  and  BIX)ODWOBTH,  J, 
concur. 


(20  Ga.  App.  sa) 
McKINNET   V.   STATE.     (No.   8847.) 
(C!ourt  of  Appeals  of  Georgia,  Division  No.  1. 
Sept.  13,  1917.) 

(ByUahiu  hy  the  Court.) 

1.  Aboumentative  Charge— Chabgb  HhcPHA- 
sizing  Contentions  of  State. 

'The  several  excerpts  from  the  charge  of  the 
court  which  are  assigned  as  error  in  the  amMid- 
ment  to  the  motion  for  a  new  trial  are  with- 
out substantial  merit.  The  charge  of  the  court 
considered  as  a  whole,  was  full  and  fair,  and 
is  not  subject  to  the  criticism  that  it  was  argo- 
mentative  and  unduly  emphasized  the  conten- 
tious of  the  state. 

2.  CsmiNAL  Law  <8=»1160  —  Appeal  —  Re- 
view. 

The  evidence  is  sufficient  to  warrant  the  ver- 
dict finding  the  defendant  guilty  of  the  offense  of 
assault  with  intent  to  rape,  and  the  verdict  has 
the  approval  of  the  trial  judge.  This  court  is 
without  power  to  interfere. 

Error  from  Superior  Court,  Dawson  Coun- 
ty; J.  B.  Jones,  Judge. 

Harve  McKlnney  was  convicted  of  an  as- 
sault with  intent  to  ra;pe,  and  he  brings  er- 
ror.   Affirmed. 
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Wm.  M.  Johnson  and  B.  P.  Oalllard,  Jr., 
both  of  GalnesTlUe,  for  plaintiff  In  error. 
Robt  McMillan,  Sol.  6en.,  ,of  Clarkesrllle, 
and  W.  B.  Sloan,  of  Gainesville,  for  the  State. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(20  Qa.  App.  815) 

ROUNTREB  t.  J.  N.  OHRISMAN  ft  CO. 

(No.  8812.) 

(Court  of  Appeals  of  Georgia,  Divisidn  No.  1. 

Sept.  13,  1917.) 

(BvUahiu  ty  the  Court.) 
Chattei,  Mobtoaoes  «=>49(1)  —  Descbiptiow 

OF  PbOPKBTT — CONSTRTJCTIVE  NoTICK. 

The  propert7  levied  upon  waa  described  in 
the  mortgage  fi.  fa.  as  "oxe  yellow  mare  mule  6 
years  old,  abont  15  hands  high,"  and  the  mort- 
gage upon  which  this  fi.  fa.  was  based  covered 
property  described  as  "one  yellow  mare  6  years 
old,  about  15  bands  high,"  but  the  mortgage  re- 
cited, immediately  following  these  words  of  de- 
acription,  that  "it  is  expressly  agreed  that  said 
J.  N.  Chrisman  &  Co.,  do  not-  warrant  health, 
life,  sonndness,  and  work,  of  said  mule  [italics 
onrs],  only  the  title  thereto,  and  which  the  said 
J.  A.  Moree  hereby  mortgages  to  the  said  J.  N. 
Chrisman  &  Co.,  to  secure  the  purchase  price 
aforesaid."  The  mortgagor  sold  the  mortgaged 
property  to  a  person  who  in  turn  sold  it  to  the 
plaintiS  in  error,  and  the  latter  interposed  a 
claim  to  it  when  it  was  levied  upon  under  the 
mortgage  fi.  fa.  as  "one  yellow  mare  mule, 
•  *  *  the  properly  of  J.  A.  Moree,  by  virtue 
of  a  mortgage  fi.  fa.,"  etc.  Heid,  that  tbe  mort- 
gage, when  considered  as  a  whole,  sufficiently 
indicated  the  existence  of  a  contract  lien  upon 
a  yellow  mare  mule  to  place  all  third  persons  up- 
on constructive  notice  thereof;  and  that  the 
trial  judge  (there  being'  no  conflict  in  the  evi- 
dence) did  not  err  in  directing  a  verdict  in  fa- 
vor of  the  plaintiff  in  fi.  fa.  finding  the  proper- 
ty subject  to  tbe  mortgage  execution. 

Error  from  City  Court  of  Nashville;  O.  A. 
COiristlan,  Judge. 

E^xecutlon  proceeding  by  J.  N.  Chrisman  & 
Co.,  with  claim  by  J.  T.  Rountree.  Verdict 
for  plaintiff  In  fl.  fa.  by  direction,  and  claim- 
ant brings  error.    AfSrmed. 

J.  Z.  Jackson,  of  Adel,  for  plaintiff  in  er- 
ror. Hendricks,  Mills  &  Hendricks,  of  Nash- 
viUe,  for  defendants  In  error. 

WADB,  C.  J.    Judgmoit  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


(2U  Ga.  App.  S26) 

TIDWELL  V,  ALABAMA  GREAT  SOUTH- 
ERN R.  CO.    (No.  8011.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1817.) 

(S]/llal)u»  by  the  Court.) 

APFKAI,  and  BBKOB  <8=>639(2>— iNSTrFFlCIENCT 

OF  Brief  of  Evidence — Affirmance. 
This  case  is  here  on  a  direct  bill  of  excep- 
tions in  which  the  only  assignment  of  error  is 
that  tbe  court  erred  in  awarding  a  nonsuit.    No 
proper  brief  of  the  evidence  is  in  the  bill  of  ex- 


ceptions or  made  a  part  of  the  record.  What 
purports  to  be  a  brief  of  the  evidence  contains 
all  the  evidence  in  extenso,  both  material  and 
immaterial,  and  also  all  the  testimony  which 
the  court  excluded  from  evidence.  Including  ob- 
jections thereto  and  argument  of  counsel  there- 
on. The  judgment  of  the  lower  court  must 
therefore  be  affirmed.  Civil  Ctode  1910,  ff  6140, 
6141;  Cunningham  v.  Strom,  8  Ga.  App.  87,  68 
S.  E.  616;  Albany  &  Northern  Ry.  Co.  v.  Wheel- 
er, 6  Ga.  App.  270,  64  S.  E.  1114;  Huntley 
Mfg.  CJo.  V.  Nixon  Grocery  Co.,  6  Ga.  App.  4(5, 
64  S.  E.  279;  Bunn  et  al.  v.  Atlantic  Coast 
RaUroad  Co.,  18  Ga.  App.  66,  88  S.  E.  798(1). 

Error  from  Superior  Court,  Dade  County: 
M.  C.  Tarver,  Judge. 

Action  by  W.  A.  Tldwell  against  the  Ala- 
bama Great  Southern  RaUroad  Company. 
Judgment  of  ponsult,  and  plaintiff  brings  or* 
ror.    Affirmed. 

Martin  G.  Smith,  of  Trenton,  for  plaintiff 
in  error.  Payne  &  Hale,  of  Chattanooga, 
Tenn.,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 


(21  Ga.  App.  45) 
HILL  V.  ARMOUR  FERTILIZER  WORKS. 

(No.  8426.) 

(Cioart  of  Appeals  of  (Georgia,  Division  No.  2. 

Sept.  19,  1917.) 

(Syllabus  iy  the  Court.) 

1.  Judgment  <^=9570(5)  —  Bab— Dibmisbai.  ow 
Deuubseb. 

If  a  court  of  competent  Jurisdiction,  in  dis- 
missing a  suit  on  demurrer,  necessarily  decides 
upon  the  merits  of  the  case,  the  decision,  as  be- 
tween the  same  parties  and  upon  the  same  sub- 
ject-matter, may  be  pleaded  in  bar  of  another 
suit.  Fain  et  al.  v.  Hughes  et  al.,  108  Ga.  537, 
33S.  E.1012;  Black  v.  Black,  27  Ga.  45 ;  Gray 
V.  Gray,  34  Ga.  499.  But  where  a  former  suit 
was  brought  in  a  name  which  did  not  import 
either  a  natural  person,  a  corporation,  or  a  part- 
nership, and  in  which  the  character  of  the  plain- 
tifPs  entity  was  not  shown,  and  where  on  review 
of  that  case  this  court  held  that  the  demurrer 
pointing  out  this  defect  should  have  been  sus- 
tained, and  that  for  the  reason  indicated  the 
suit  was  a  mere  nullity  (Hill  v.  Armour  Fer- 
tilizer Works,  14  Ga.  App.  106,  80  S.  E.  294), 
this  does  not  amount  to  a  former  adjudication 
of  the  merits  of  the  case,  so  as  to  bar  another 
suit  brought  by  tbe  same  plaintiff  as  a  corpora- 
tion against  the  same  defendant,  based  upon  tbe 
same  daim. 

2.  GUABANTT  €=>5  —  PBINCIPAI,  AND  AGENT 

©=a9— Contract  of  Emplotment— ACcept- 
ANCB— Effect  of  Nonaooeptanoe. 
Where  one  submits  to  another  a  contract 
of  employment,  whereby  the  former  agrees  to 
ship  goods  to  the  other  as  his  salesman  on  com- 
mission, with  the  stipulation  that  the  latter  is 
to  guarantee  the  purchase  price  of  all  goods 
shipped,  by  giving  to  the  employer  his  note  in 
the  amount  of  the  purchase  price  thereof,  and 
where  the  agreement  contains  a  provision  that 
it  is  made  subject  to  the  approval  of  the  home 
office  of  the  employer,  the  contract  does  not  or- 
dinarily become  operative  until  the  condition 
as  to  acceptance  has  been  complied  with.  But 
where,  without  notice  of  such  formal  acceptance, 
the  salesman  and  guarantor  proceeds  to  order 
out  goods  under  the  contract,  and  the  goods  are 
shipped  by  the  employer' as  directed,  and  the 
note   covering   and   guaranteeing   the   purchase 
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price  as  proTided  by  the  contract  is  actually 
made  and  ddivered,  the  contract  of  guaranty 
will  be  considered  as  complete  and  executed,  and, 
upon  a  suit  upon  the  note  so  given,  the  maker 
will  not  be  permitted  to  avoid  the  same  by  reason 
of  the  employer's  failure  to  furnish  the  formal 
notice  of  acceptance  under  the  original  contract. 

3.  GuABAKTT  *=»36(5)— Action— Dkfensks. 

The  fact  that  a  portion  of  the  amount  cov- 
ered by  the  note  represented  the  purchase  price 
of  goods  sold  by  the  agent  to  persons  residing  be- 
yond the  limits  of  the  territory  contemplated 
by  the  contract  of  employment  should  not  be 
held  as  constituting  a  valid  defense  in  such  a  suit. 

4.  IBBELEVANT    EVIDENCE. 

The  evidence  complained  of  in  the  fourth 
Kid  fifth  grounds  of  the  motion  for  a  new  trial 
was  not  irrelevant,  in  view  of  the  defense  made 
under  the  amended  plea  of  the  defendant. 
6.  EviDKRCB  «=»265(7)— Appial  and  Ebbob 
<8=»1001(1>— Admissions— CoNCLUSivBNESs— 

Vkbdiot.  ,..«,.     ^t 

The  admissions  made  by  the  plaintiff  in  tne 
trial  of  the  former  case,  relative  to  the  amount 
due  on  the  note  now  sued  on,  while  admissible 
in  evidence  against  him  in  the  subsequent  suit, 
are  not  absolutely  binding  and  conclusive  against 
him,  and,  the  evidence  given  in  the  present  suit 
being  sufficient  to  disprove,  rebut,  or  explain 
the  same,  and  to  authorize  the  verdict  now  ren- 
dered, the  verdict  *rill  not  be  disturbed.  Luther 
V.  Clay  et  al.,  100  Ga.  236,  28  S.  B.  46,  39  L. 
R.  A.  95  (3) ;  King  v.  Shepard  &  Co.,  106  Go. 
473,  30  S.  E.  634. 

Error  from  Caty  CJourt  of  Ashbum ;  R.  U 
Tipton,  Judge.  / 

Action  by  the  Armour  Fertilizer  Works 
ftgainst  H.  Hill.  Judgment  for  plaintiff,  and 
defendant  brings  error.    AflSrmed. 

A.  S.  BuBsey,  of  Ashbum,  for  plalntUT  in 
error.  W.  T.  Williams,  of  Ashbum,  and  Jno. 
B.  Hutcheson,  of  Jonesboro,  for  defendant 
in  error. 

JENKINS,  J.    Judgment  affirmed. 

BROYIiES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 


(21  Oa.  App.  i») 

OOIiB  V.  STATE.    (No.  8813.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept.  24,  1917.) 

(ByUahu*  ly  the  Court.) 

IiiToziOATiNe  LiQUOBs  €=3236(1)— Btidbnck 
—Motion  fob  New  Tbial. 
It  appearing,  from  the  evidence,  that  in  a 
cellar  underneath  the  defendant's  house  there 
was  found  about  60  gallons  of  beer,  and  on  the 
window  sill  there  was  found  fresh  beer  spilled, 
and  along  the  path  leading  from  the  cellar 
window  to  where  an  illicit  still  was  in  operation, 
on  the  premises  of  defendant,  there  were  also 
signs  of  beer  having  been  spilled,  it  was  not  er- 
ror for  the  court  to  overrule  a  motion  for  a 
new  trial  upon  the  general  grounds  complain- 
ing of  the  conviction  of  the  defendant  upon  an 
indictment  charging  him  with  manufacturing  al- 
coholic, spirituous,  and  intoxicating  liquors. 

Error  from  Superior  Court,  Paulding  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Whltlc  Cole  was  convicted  of  the  manu- 
facture of  intoxicating  liquors,  and  he  brings 
error.    Affirmed. 


C.  D.  McGregor,  of  Dallas,  for  plalntlS 
In  error.  J.  R.  Hutcheson,  SoL  Gtai.,  of  Dooi^ 
lasTiUe,  for  the  State, 

LUKE,  J.    Judgment  affirmed. 
WADE,  C.  J.,  and  GEORGE,  J.,  concw 


(21  Oa.  App.  tf) 
JONES  V.  STATE.     (No.  88S8.) 
(Court  of  Appeals  of  Georgia,  Division  Na  1 
Sept  24,  1917.) 

(Syllahut  ijf  the  Cotirt.) 

Cbiminal  Law  «=a963— Ovkbbduno  Monon 
FOB  New  T&ial/— Bkbob. 
The  evidence  authorized  the  conviction  of 
the  defendant;  and  the  trial  judge,  after  hear- 
ing evidence  on  the  ground  of  the  motion  for  t 
new  trial  in  which  the  competency  of  a  joroi 
was  challenged  on  account  of  alleged  newly  dia- 
covered  facts  tending  to  show  bias,  did  not  err 
in  overruling  that  ground,  as  well  as  the  other 
grounds  of  Uie  motion.  Redfeam  v.  Thompscn, 
10  Ga.  App.  590,  73  S.  E.  949  (4). 

Error  from  City  Court  of  Dublin;  R  D. 
Flynt,   Judge. 

Helen  Jones  was  Indicted,  and  from  the 
verdict  she  brings  error.     Affirmed. 

J.  E.  Burch  and  T.  W.  Evans,  both  of  Dub- 
lin, for  plaintiff  in  error.  S.  P.  Mew,  SoL, 
of  Dublin,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEORGE,  J.,  coacur. 


(21  Ga.  App.  4!) 
lilSBNBY  et  al.  t.  OONSOUDATED  GEO- 
OERX  (30.    (No.  8383.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 
Sept  19,  1917.) 

(Byllabus  by  the  Court.) 

1.  Bill  of  Exckptionb— Motion  to  Disiass. 

The  bill  of  exceptions,  as  amended,  is  not 
subject  to  the  motion  to  dismiss  made  on  tba 
ground  that  it  fails  to  show  proper  parties  u 
plaintiffs  in  error.     Civil  Code  1910,  f  6184. 

2.  BiLUS  and  Notes  «=»525,  537(6)— Noticb- 
Question  fob  Jubt— Evidence. 

While  the  character  and  sufficiency  of  th« 
circumstances  which  would  place  a  prudent  man 
upon  his  guard,  so  as  to  constitute  notice,  in 
purchasing  negotiable  paper,  are  to  be  determined 
as  questions  of  fact  by  the  jury,  and  not  as  ques- 
tions of  law  by  the  court  (Park  v.  Buxton  et  aL 
10  Ga.  App.  356,  73  S.  E.  557),  still  the  evidence 
introduced  for  that  purpose  must  have  some 
actual  probative  value,  and  thus,  where  a  note 
sued  on,  as  introduced  in  evidence,  has  the  re- 
quired revenue  stamp  properly  affixed  and  can- 
celed, and  the  maker  testifies  merely  that  such 
stamping  and  cancellation  was  not  done  by  him- 
self at  the  time  the  note  was  executed,  but  doea 
not  show  that  such '  was  not  his  own  or  an- 
thorized  act  prior  to  its  transfer,  or  that  at 
the  time  of  its  assignment  the  purchaser  of 
the  note  had  knowledge  of  such  original  deficien- 
cy, the  circumstance  sworn  to  could  not  in  any 
wise  tend  to  put  tiie  purchaser  on  notice  of  a 
possible  defense  to  the  obligation.  8  C.  J.  514, 
note  (h);  Ebert  v.  Gitt,  95  Md.  186,  52  Atl.  900; 
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Martindale  v.  Stotler,  80  Kan.  87, 101  Pac.  629. 
The  direction  of  a  verdict  for  plaintiff  was  there- 
fore not  erroneous. 

£m>r  from  Superior  Court,  Irwin  County; 
W.  P.  George^  Judge. 

Action  by  the  Consolidated  Grocery  Com- 
pany against  J.  B.  Usenby  and  others.  Judg- 
ment ifor  plaintiff  on  a  directed  verdict,  and 
defendants  bring  error.    Affirmed. 

Homer  Oxford,  of  Ocilla,  for  plaintiffs  in 
error.  McDonald  &  Bennett,  of  Fitzgerald, 
for  defendant  In  error. 

JENKINS,  J.    Judgment  affirmed. 

BROTLSS,  P.  J.,  and  BLOODWORTH,  J, 
eoncnr. 


(a  Ga.  App.  60) 

LEVISTER  T.    STATE.     (No.   8924.) 

<Oonrt  of  Appeals  of  Georgia,  Division  Noi  1. 
Sept.  24,  1917.) 

'  (SyUaiu*  hy  the  Court.) 
CknuiTAi,  Law  «=>610— Sufficienot  or  Bvi- 

DXNCB— ACCOICPUCB  TXSTDfONT. 

"To  sustain  a  conviction  [in  a  felony  case] 
apon  the  testimony  of  an  accomplice,  there  must 
be  corroborating  circumstances  which,  in  them- 
aelrcs  and  independently  of  the  testimony  of 
the  accomplice,  directly  connect  the  defendant 
with  the  crime,  or  lead  to  inference  that  lie  is 
guilty."  Stokes  v.  State,  19  Ga.  App.  235,  01 
S.  E.  271.  The  evidence  offered  to  corroborate 
the  testimony  of  the  accomplice  did  not  directly 
connect  the  accused  with  the  crime,  and  it  was, 
therefore,  error  to  overrule  the  motion  for  a  new 
trial. 

Srror  from  Superior  Court,  Morgan  Coun- 
ty; J.  B.  Park,  Judge. 

Abe  Levlster  was  convicted,  and  from  the 
Judgment  he  brings  error.    Reversed. 

Wllllford  ft  Lambert,  of  Madison,  for  plain- 
tiff in  error.  Doyle  Campbell,  Sol.  Gen.,  of 
MontlceUo,  for  the  State, 

I/UKE,    J.    Judgment   reversed. 

WADE,  a  J.,  and  GEORGE,  J^  concur. 


(10  Oa.  App.  814) 
GLOVER  V.  WESLEY  et  al.     (No.  8784.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept.  13,  1917.) 

(ayXlaliu  hy  the  Court.) 
Bnxs  AND  Notes  «=»342  —  Recptam  —  Pat- 

MENT— NonCB. 

The  note  sued  on  contained  the  following  re- 
cital :  "This  is  one  of  a  scries  of  notes  of  the 
same  tenor  and  of  even  date  herewith,  said 
series  representing  the  balance  of  purchase  mon- 
ey for  a  tract  of  land  on  No.  82  Rice  Street, 
Atlanta,  Ga.,  as  fully  described  in  a  bond  for 
title  of  even  date  from  payee  to  maker  thereof, 
which  bond  for  title  is  hereby  referred  to  and 
made  a  part  hereof ;  and  all  makers  hereof  and 
indorsers  and  securities  hereon  are  hereby  firm- 


ly boimd  by  all  the  conditions  and  agreements  of 
said  bond."  This  was  enough  to  put  the  pur- 
chaser of  the  note  upon  such  Inquiry  as  would 
have  led  him  to  knowledge  of  the  fact  that  the 
note  had  been  fully  paid  off  and  satisfied;  and 
under  the  provisions  of  section  4291  of  the  Civil 
Code  1910,  the  judge  of  tlie  municipal  court  did 
not  err  in  rendering  judgment  in  favor  of  the 
defendant,  nor  did  the  judge  <kf  th^  superior 
court  err  in  overruling  the  certiorari 

£<rror  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  W.  P.  Glover  against  T.  O.  We** 
ley  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

E.  A.  Etheridge,  of  Atlanta,  for  plaintiff  in 
error.  Dodd  &  Dodd,  of  Atlanta,  for  de- 
fendants In  error. 

WADE,  C.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concur. 


S  (20  Qa.  App.  Ml) 

B.  TRIS  NAPIER  gO.  v.  DENNARD. 
(No.  8701.) 

(Court  of  Appeals  of  Georgia,  Division  No.  J. 
Sept.  13,  1917.) 

(Syllabut  by  the  Court.) 

Execution  «=9l44,  201— Dismissal  or  Lett 
•    — AwAED  to  Claimant.  , 

A.  foreclosed  his  livorymon's  lien  against 
B.  in  the  municipal  court  of  Macon,  and  a  levy 
was  made  upon  certain  personalty  as  the  prop- 
erty of  the  defendant  C.  filed  .  claim  to  the 
property.  By  agreement  between  A.  and  C 
the  property  was  sold  without  prejudice  to  the 
rights  of  either  party.  At  the  trial  the  lien 
foreclosure  was  dismissed  upon  a  technical 
ground  urged  by  the  claimant.  The  judge  en- 
tered an  order  dismissing  the  levy  and  taxing 
the  costs  against  the  plaintiff,  and  awarding 
the  proceeds  of  the  sale  of  the  personalty  to 
the  claimant.  The  plaintiff  obtained  a  writ  of 
certiorari,  directed  to  the  judge  of  the  municipal 
court,  and  the  writ  was  answered.  On  the  hear- 
ing of  the  certiorari  the  judge  of  the  superior 
court  reversed  the  judgment  of  the  lower  court, 
dismissing  the  levy  and  awarding  the  proceeds 
of  the  personalty  to  the  claimant.  Held,  that 
the  levy  was  properly  dismissed,  it  appearing, 
from  the  answer  of  the  judge  of  the  municipal 
court  (which  was  not  traversed),  that  the  plain- 
tiff acquiesced  in  and  consented  to  the  dismissal 
of  the  levy ;  but  tho  court  properly  held  so  much 
of  the  judgment  of  the  municipal  court  as 
awarded  the  fund  to  tbe  claimant  to  be  error, 
it  appearing  that  no  evidence  whatever  was  in- 
troduced by  plaintiff,  the  defendant,  or  the  claim- 
ant, and  that  the  levy  was  dismissed  upon  a 
purely  technical  ground.  Under  such  arcum- 
stances,  the  municipal  court  had  not  the  au- 
tliority  to  award  the  proceeds  of  the  personalty 
levied  upon  to  the  claimant  Stewart  v.  Mun- 
day  et  al,  131  Ga.  586,  62  S.  E.  086(4). 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  the  SI  Trls  Napier  Com- 
pany and  S.  E.  Dennard.  Judgment  for  the 
latter,  and  tbe  former  brings  error.  Af- 
firmed. 


A=>ror  otiier  case*  we 
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Cbas.  H.  Garrett,  of  Macon,  for  plaintiff  In 
error.  Napier  &  Maynard  and  G.  M.  Not- 
tingham, all  of  Macon,  for  defendant  in  er- 
ror. 

GEORGE^  3.    Judgment  affirmed. 

WADH  a  J.,  and  LUKE,  J.,  concnr. 

(21  Ga.  App.  «) 

RICHEY  y.  JOHNSON.    (No.  8358.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Sept.  19,  1917.) 

(SylJabvs  by  the  Court.) 

1.  Pleading  €=»218(2)— Demubreb  to  PutA— 

Continuance— Effect. 
Where  both  a  plea  and  a  demurrer  thereto 
are  filed  at  the  first  term,  and  the  record  is  .silent 
as  to  any  action  being  taken  thereon  at  that 
term,  it  will  be  construed  that  the  whole  case, 
including  the  demurrer  and  plea,  was  "continued 
b^  the  court" ;  and  the  demurrer,  thus  con- 
tinued, loses  none  of  its  vitality  by  the  fact  that 
it  was  not  "determined  at  the  first  term." 
^  Pleading  «=3l94(^— Deuubbsb^-Genebal 

Dbniai/— Issues. 
Where  suit  is  brought  on  a  promissory  note, 
and  the  defendant  in  his  plea  makes  a  general 
denial  of  the  paragraphs  of  the  plaintiff's  peti- 
'  tion,  this  denial  in  general  terms  is  but  a  plea 
of  the  general  issue,  and,  since  the  act  of  1893 
(Acta  1893,  p.  56),  is  not  issuable,  and  is  not 
a  denial  of  the  plaintiff's  right  of  recovery  un- 
der the  system  of  defenses  provided  by  that  act. 
Such  a  plea  was  properly  stridden  on  demurrer, 
Johnson  v.  Cobb,  100  Ga.  139  [2],  141,  28  S. 
B.  72 ;  Civil  Code  1910,  §  5634 ;  McMillan  v. 
Fourth  National  Bank,  18  Ga.  App.  445,  89 
S.  E.  635;  Akers  v.  Decatur  Street  Bank,  16 
Ga.  App.  262,  85  8.  E.  201  [2];  Thomas  v. 
Siesel,  2  Ga.  App.  663,  68  S.  B.  1131. 
8.  Pleading  «=3256— Plea— Auenduknt. 

"The  original  plea  having  set  up  no  defense 
whatever,  an  amendment,  the  purpose  of  which 
was  to  set  up  a  defense  not  indicated  by  or  re- 
ferred to  in  such  plea,  was  properly  rejected  on 
the  ground  that  there  was  nothing  to  amend 
ly."  Smith  v.  First  National  Bank,  115  Ga. 
608.  41  S.  E.  983  (2). 

(a)  The  instant  case  is  easily  distinguishable 
from  the  case  of  Simmons  Furniture  &  Lumber 
Co.  r.  Reynolds,  135  Ga.  595,  69  S.  E.  913. 
In  that  case  no  attack  was  made  upon  the  plea 
at  the  appearance  term,  and  the  only  objection 
to  allowing  the  amendment  was  that  "there  was 
nothing  to  amend  by."  In  this  case  demurrer 
was  filed  at  the  first  term,  and  the  amendment 
was  objected  to  on  the  ground  that  "there  was 
nothing  to  amend  by,  and  that  there  was  noth- 
ing in  the  original  plea  suggesting  any  legal 
defense  whatever." 

Error  from  City  Court  of  Jefferson;  J.  A. 
B.  Mabaffey,  Judge. 

Action  by  Carlton  Johnson  against  H.  M. 
Rlchey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Plaintiff  brought  suit  on  a  note  to  the 
June,  1916,  term  of  the  city  court  of  Jeffer- 
son. Defendant  filed  a  idea  at  the  first  term, 
which  was  but  a  general  denial  of  the  sev- 
eral paragraphs  of  the  petition.  A  demurrer 
to  said  plea  was  filed  at  the  same  term,  on 
the  ground  that  the  plea  set  up  no  legal  de- 
fense, amonnted  merely  to  the  general  issue, 


and  was  insufficient  in  law.  No  action  on  the 
demurrer  was  taken  at  said  June  term.  At 
the  September  term  the  case  was  conttnoed 
by  the  defendant  At  the  December  term  de- 
fendant offered  an  amendment  to  his  plea 
which  was  disallowed,  and  he  filed  excep- 
tions pendente  lite,  as  follows: 

"Upon  a  -demurrer  being  filed  by  the  plaintiil 
in  the  above-stated  case,  at  the  first  term,  t» 
the  sufficiency  of  said  plea,  and  heard  at  thii 
term,  but  npt  being  heard  until  an  amendment 
to  said  plea  had  been  offered,  but  not  passed 
on,  setting  up  a  plea  of  recoupment  or  damages, 
then  the  plaintiS  insisted  on  said  demurrer  be- 
in^  heard  before  allowing  amendment,  which 
said  demurrer  was  sustained,  and  defendaot'i 
plea  stricken,  and  amendment  disallowed,  pen- 
dente lite  exceptions  are  hereby  taken  to  aaid 
rulings  of  said  court  on  allowing  demurrer  and 
disallowing  amendment.  The  above  amendment 
and  demurrer  was  offered  as  above  set  out,  and 
the  ruling  of  the  court  was  as  above  set  oat 
Certified  and  allowed  as  corrected  by  note.  J. 
A.  B.  Mabaffey,  Judge  City  Court  of  Jefferson, 
Ga.     E.  C.  Stark,  Atty.  for  Defendant 

"N.  B.  Plaintiff's  counsel  objected  to  the  pro- 
posed amendment,  on  the  ground  that  there  vat 
nothing  to  amend  by,  and  that  there  was-  nodi- 
ing  in  the  original  plea  suggesting  any  legal 
defense  whatever.  The  court  was  called  on  to 
bear  tlie  demurrer  and  amendment  at  the  same 
time.    J.  A.  B.  Mabaffey,  J.  O.  C.  J." 

After  the  demurrer  was  disposed  of,  no 
Jury  having  been  demanded,  the  case  was 
heard  by  the  judge  of  said  city  court,  and  a 
Judgment  rendered  for  plaintiff  for  princi- 
pal, interest,  attorney's  fees,  and  costs,  and 
defendant  excepted. 

B.  C.  Stark,  of  Commerce,  for  plaintiff  in 
error.  Erwln,  Rucker  &  Brwin,  of  Athens, 
for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES.  P.  J.,  and  JENKINS,  J,  con- 
cur. 

(21  Ga.  App.  22> 
JONES  V.  STATE.     (No.  8856.) 
(Court  of  Appeals  of  Georgia,  Division  No.  L 
Sept  19,  1917.) 

(SvlMiug  iv  the  Court,} 

1.  Ceiminal  Law  <S=1092(18)— Appeal-Ex- 
ceptions Pendente  Lite. 

Exceptions  pendente  lite  cannot  be  consider- 
ed, unless  error  is  assigned  thereon  either  in 
the  main  bill  of  exceptions  or  in  the  reviewing 
court  by  counsel  for  plaintiS  in  error  before 
argument  begins.  Kent  v.  State,  18  Ga.  App. 
30.  88  S.  E.  913  (l);  Shaw  v.  Jones,  133  Ga. 
446,  66  S.  E.  240.  The  bill  of  exceptions  recites 
that  exceptions  pendente  lite  were  duly  >  taken 
to  the  overruling  of  the  demurrer  to  the  indict- 
ment, but  no  assignment  of  error  is  made  either 
in  the  bill  of  exceptions  or  in  this  court,  and  the 
judgment  overruling  the  demurrer  cannot  be 
considered. 

2.  Cbiminal   Law   «=9394—Evidkncis— Ills- 
gal  Search. 

The  court  did  not  err  in  admitting  evidence 
to  the  effect  that  quantities  of  the  drug  alleged 
to  have  been  illegally  sold  were,  subsequently  to 
the  arrest  of  the  accused,  found  in  his  residence 
and  at  his  place  of  business,  over  the  objection 
that  the  drugs  were  discovered  as  the  result  of 
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an   illegal  search  of  the  defendant's  premises. 
Smith  T.  State,  17  Ga.  App.  6&3,  88  S.  E.  42, 
and  cases  there  cited. 
3.  Other  Assionmkntr  of  Ebbob. 

The  assignments  of  error  not  dealt  with 
above  are  without  substantial  merit,  and  the 
verdict^  which  has  the  approval  of  the  trial 
judge,  18  not  without  legal  evidence  to  support  it. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;   W.  M.   Harrell,   Judge. 

Will  Jones  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Jas.  M.  Johnson  and  *Dan  R.  Bruce,  both 
of  Valdosta,  for  plaintiff  in  error.  Fondren 
Mitchell,  Sol.  Oen.,  of -TbomasvlUe,  for  the 
State. 

GEORGE,  J.    Judgment  afBrmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


<21  Ga.  App.  40) 

DOVER  V.  HOME  INS.  CO.     (No.  8325.) 

(Court  of  Appeals  of  Georgia,'  Division  No.  2. 

Sept  19,  1917.) 

fSyUaluB  by  the  Court.). 

Inbttbakcb  <3=s>6C8(1)  —  Tbiai,  —  Etidbncb  — 
Vebdict. 
The  explanation  of  the  insured,  by  which  he 
aoagbt  to  avoid  the  effect  of  the  issuance  of  an 
intermediary  policy  of  fire  insurance  on  the 
same  property  in  another  company  without  the 
consent  of  the  defendant,  was  not  tenable  under 
the  e^adence,  which  justified  the  direction  of  a 
verdict  for  the  defendant.  Civil  Ckide  lOlO,  | 
2489.  The  testimony  of  the  plaintiff  in  his  own 
behalf  would  not  authorize  a  finding  in  his  fa- 
vor, since,  when  taken  in  its  most  unfavorable 
version,  it  required  a  finding  against  him. 
Southern  Bank  v.  Goette,  108  Ga.  796,  33  S. 
E.  974. 

Error  from  City  (Jourt  of  Macon ;  Du  Pont 
Guerry,  Judge. 

Action  by  A.  B.  Dover  against  the  Home 
Insurance  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    AfQrmed. 

Napier,  Maynard  &  Plunkett,  of  Macon,  for 
plaintiff  In  error.  Hardeman,  Jones,  Park 
&  Johnston,  of  Macon,  and  Smith,  Hammond 
&  Smith,  of  Atlanta,  for  defendant  In  error. 

JENKINS,  J.    Judgment  afllrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH, 
J.,  concur. 

(21  Ga.  App.  29) 

JONES  V.  CRAWFORD  et  al.    (No.  7789.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept.  19,  1917.) 

(Syttabut  hy  the  Court.) 

iNSimANCE  «=>187(1)  —  Pbemitjm  Note  —  Le- 
OALITY— Rebate. 
Where  a  life  insurance  agent  entered  into  a 
contract  with  a  person  to  insure  his  life,  and 
agreed  to  rebate  a  part  of  the  first  premium, 
and  took  a  note  for  the  amount  of  the  premium 
less  the  amount  of  the  rebate,  the  agreement  to 
rebate  is  an  integral  part  of  the  contract  which 
culminated  in  the  giving  of  the  note,  and,  the 


agreement  to  rebate  being  illegal  and  void,  ths 
note  given  in  furtherance  of  the  contract  u  it- 
self illegal  and  void. 

Error  from  City  Court  of  Cairo;  W.  J. 
WIlUe,  Judge. 

Action  by  W.  T.  Crawford  and  others,  re- 
ceivers, against  R.  H.  Jones.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

The  Bank  of  Whlgham  brought  suit 
against  R.  H.  Jones  on  a  note  |>ayable  "to  the 
order  of  myself,"  and  indorsed  by  him  and 
others;  the  bank  alleging  that  it  was  the 
holder  and  owner  of  the  note,  and  that  the 
note  was  due  and  unpaid.  The  defendant 
filed  a  plea  in  whidi  he  admitted  a  prima 
fticie  case  in  the  plaintiff,  and  assumed  the 
burden  of  proving  his  defenses.  He  further 
pleaded  that  the  note  was  void,  because  It 
was  given  for  a  part  payment  of  the  first 
premium  on  an  insurance  policy,  and  that  the 
agent  of  the  Insurance  ccMnpony,  W.  V.  Wall, 
allowed  to  him,  as  a  rebate  and  ai>eclal  in- 
ducement not  allowed  to  other  persons,  a 
reduction  from  the  premium,  and  also,  as  an 
additional  rebate,  the  Interest  from  the  date 
of  the  note,  to  wit,  January  26,  1913,  nntU 
its  maturity  on  December  1,  1913,  and  that 
"the  said  note,  because  of  the  above-stated 
facts,  is  absolutely  null  and  void,  being  part 
of  an  illegal.  Immoral,  and  criminal  trans- 
action which  courts  of  law  may  punish,  but 
cannot  enforce.".  The  plea  further  alleges 
that  "O.  O.  Spence,  one  of  the  alleged  in- 
dorsers  of  said  note,  was  acting  with  and 
aseisting  said  W.  V.  Wall  In  all  of  the  said 
transaction,  and  was  then  and  there  a  vice 
president  of  the  Bank  of  Whigham,  the  plain- 
tiff," and  further  alleged  that  the  bank  had 
notice  of  the  vice  In  the  note,  "through  the 
said  vice  president." 

The  plaintiff,  by  way  of  replication,  amend- 
ed its  petition,  and  denied  "that  it  had  any 
notice  of  any  of  the  defects  set  forth  in  de- 
fendant's plea,"  and  alleged  "that  it  pur- 
chased said  not©  before  maturity  for  value 
and  in  good  faith,"  The  plaintiff  demurred  to 
the  defendant's  answer,  as  follows:  (1)  Be- 
cause the  facts  alleged  show  no  immoral,  il- 
legal, and  criminal  consideration.  (2)  Be- 
cause the  facts  as  alleged  show  a  valid  trans- 
action. (3)  Because  It  is  not  shown  in  what 
way  O.  C.  Spence  was  connected  with  said 
transaction.  (4)  Because  it  is  not  shown  how 
the  knowledge  of  said  transaction  was 
brought  to  plaintiff.  (5)  Because  it  is  not 
shown  that  knowledge  of  said  transaction 
was  acquired  by  the  said  O.  G.  Spence  while 
in  the  discharge  of  his  duties  as  an  officer  of 
plaintiff.  Plaintiff  demurs  to  paragraph  5: 
(1)  Because  it  is  not  allied  that  plaintiff  is 
not  an  innocent  purchaser.  ^  (2)  Because  it 
is  not  shown  how  the  knowledge  of  said  O. 
C.  Spence  as  to  the  condition  of  the  Insur- 
ance company  was  notice  to  plaintiff.  Plain- 
tiff demurs  to  paragraph  5,  and  especially 
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Bubparagraph  (d):  (1)  Because  the  allega- 
tions tberdn  are  mere  conclusions.  (2)  Be- 
cause it  Is  not  shown  that  said  O.  G.  Spence 
acquired  such  knowledge  whUe  In  the  dis- 
charge of  his  duties  as  an  officer  of  plain- 
tiff." The  Judge  sustained  the  demurrer,  on 
all  of  Its  grounds,  and  struck  the  plea. 

M.    L.   Ledford   and   Claude   Christopher, 
both  of  Cairo,  for  plaintiff  In  error. 


BIOODWORTH,  J.  (after  stating  the  facts 
as  above).  It  la  of  coarse  neither  Illegal,  Im' 
moral,  nor  criminal  for  an  Insurance  agent, 
In  good  faith  to  take  a  note  for  the  full 
amount  of  the  first  premium  on  the  policy 
aold;  but  In  the  Instant  case  the  plea  al- 
leges that  a  note  was  taken,  due  at  a  future 
date,  without  Interest,  for  an  amount  lesa 
than  the  premium,  and  the  amoimt  of  this 
dMnctlon  and  the  failure  to  diarge  Interest 
was  a  rebate  given  the  Insured,  and  It  la 
insisted  that  It  was  unlawful  for  the  agent  to 
give  this  rebate,  and  that  as  the  note  Is  a 
part  of  this  "Illegal,  immoral,  and  criminal 
transaction,"  the  note  Is  null  and  void.  We 
agree  with  this  contention  of  the  defendant. 
Under  the  pleadings  the  agreement  to  rebate, 
which  culminated  in  the  giving  of  the  note 
for  an  amount  lesa  than  the  premium,  was 
an  integral  part  of  the  contract — a  contract 
under  which  both  the  Insured  and  the  agent 
were  subject  to  prosecutloH.  The  statutes- 
Laws  Ga.  1912,  pp.  119,  129;  2  Park's  Ann. 
Code,  {  2440  (b) — declares  that  no  Insurance 
agent  "shall  enter  Into  any  contract  to  re- 
bate any  Insurance  premium  or  any  i>art 
thereof  of  any  Insured  or  other  person,"  and 
that  "any  person  acting  as  agent  for  any  in- 
surance company  and  the  party  receiving 
the  benefit  of  any  such  rebate  or  discrimi- 
nation in  violation  of  this  section  shall  be 
deemed  guilty  of  the  offense  of  misdemeanor 
and  shall  be  punished  as  provided  In  section 
1065  of  the  Penal  Code."  In  2  Oomp.  Laws 
of  Michigan,  |  7219,  we  find  a  statute  some- 
wliat  similar  to  ours  and  in  part  as  follows: 

'  "Nor  shall  any  such  company  or  agent  pay 
or  allow,  or  offer  to  pay  or  allow,  as  inducement 
to  insurance,  any  rebate  of  premium  payable  on 
the  policy,  or  any  special  favor  or  advantage 
in  the  mvidends  or  other  benefits  to  accrue 
thereon,  or  give  or  make  any  valuable  consid- 
eration or  inducement  whatever  not  specified  in 
the  policy  contract  of  insurance.  Any  company 
which  shall  violate  any  of  the  provisions  of  this 
section  shall  forfeit  to  the  state  the  sum  of  five 
hundred  dollars  for  each  violation,  to  be  recov- 
ered by  the  Attorney  General  by  appropriate 
action  in  any  court  of  competent  jurisdiction, 
and  any  judgment  therefor  may  be  collected  in 
the  same  manner  as  is  herein  provided  for  col- 
lecting judgments  rendered  in  favor  of  policy 
holders.  And  any  officer  or  agent  who  shall  vio- 
late any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  county  jail  not  exceeding  one 
year,  or  bv  a  fine  of  not  less  than  fifty  dollars 
and  not  exceeding  five  hundred  dollars,  or  by 
both  sudt  fine  and  imprisonment  in  the  discre- 
tion of  the  court" 


A  suit  was  broatht  upon  a  note  for  (139, 
which  was  given  for  a  half  of  the  first  pre- 
mium on  an  Insurance  policy.  The  defend- 
ant pleaded  that,  as  an  inducement  for  him 
to  take  the  policy: 

"Plaintiff  offered  to  give  him  the  benefit  of 
the  agent's  commission,  viz.,  one-half  of  tlia 
premiom,  and  take  defendant's  note  for  the  re- 
mainder, i.  e.,  $139,  and  that  this  rednction  of 
the  first  premium  was  a  violation  of  Act  Na 
171  of  the  Public  Acte  of  1889,  behij;  2  Comp. 
Laws,  $  7219,  and  rendered  the  policy  illegal 
and  void." 

The  headno'te  of  the  dedslim  of  the  Su- 
preme Court  in  that  x»8e  says: 

"2  Comp.  Laws,  J  7219,  makes  it  a  miade- 
meanor.  for  a  life  msurance  agent  to  pay  or 
allow  any  rebate  of  premium  as  an  inducement 
to  insurance.  In  an  action  by  such  agent  on  • 
premium  note,  the  amount  of  which  he  had  paid 
to  the  company,  it  appeared  that  he  had  induced 
defendant  to  take  the  insurance  by  giving  him 
the  benefit  of  the  agent's  commission  of  one-halt 
of  the  premium,  taking  the  note  in  suit  for  the 
balance.  Held,  that  the  note  was  void  for  want 
of  consideration,  by  reason  of  the  illegality  of 
the  insurance  contract."  H^ron  v.  Daly,  183 
Mich.  613,  95  N.  W.  714. 

In  the  decision.  Chief  Justice  Hooker,  In 
referring  to  the  charge  of  the  drcnit  Judge 
to  the  Jury,  said: 

"He  instructed  them  that  the  note  was  not 
void  by  reason  of  the  violation  of  the  statute. 
2  Comp.  Lews,  |  7219.  In  this  we  think  he 
erred.  The  contract  of  insurance  was  proliibited 
by  law,  and  the  act  of  making  it  was  a  penal 
act.  The  contract  was  therefore  illegal,  and. 
being  so,  the  ccmsideration  for  the  note  failed. 

Like  the  Michigan  statutei  the  Georgia 
law  quoted  above  expressly  prohibits  insur- 
ance agents  from  entering  Into  any  contract 
to  rebate  Insurance  premiums  or  any  part 
thereof,  and  said  law  also  makes  the  act  ot 
the  agent  In  doing  so  a  penal  one.  As  the 
act  of  rebating  Is  illegal,  the  note  sued  on  is 
illegal  and  void,  because  given  in  considera- 
tion of  a  contract  of  which  a  part  of  the  con- 
sideration Is  in  express  violation  of  a  stat- 
ute that  makes  Its  violation  a  crime.  The 
note  is  tainted  with  the  Illegality  which  at> 
tached  to  the  original  contract 

Under  the  decisions  of  this  and  the  Su- 
preme Coart: 

"An  illegal  and  void  contract  becomes  an  im* 
moral  contract  when  it  is  made  a  crime  by  stat- 
ute (Rhodes  v.  Beall,  73  Oa.  641:  EzcbanM 
Bank  v.  Henderson,  139  Ga.  260,  263,  77  STE. 
36,  61  L.  R.  A.  [N.  S.]  649) ;  and  a  promiBSory 
note  given  for  an  illegal  and  immoral  considera- 
tion 18  v(Hd  and  its  collection  cannot  be  en- 
forced by  law,  even  in  the  hands  of  an  innocent 
purchaser  for  value  before  due  and  without  any 
dotice  of  defenses  to  it"  International  Agri- 
cultural Corporation  v.  Spencer,  17  Ga.  App. 
649.  87  S.  B.  1101  (1);  Civil  Code,  U  4256, 
4286;  Johnson  v.  McConnell,  65  Ga.  129,  131; 
Conley  v.  Sims,  71  Ga.  161;  Cunningham  J. 
National  Bank,  71  Ga.  400,  51  Am.  Rep.  286; 
Smith  V.  Wood,  111  Ga.  225,  36  S.  E.  649; 
Leonard  v.  American  L.  &  A,  Co.,  139  Ga.  274, 
77  S.  E.  41  (1). 

In  addition  to  the  above  the  plea  of  the 
defendant  shows  that  he  and  the  Insnrancs 
agent    were    "participators    in    a   common 
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crime,"  the  one  giving  and  tbe  other  recelT- 
Ing  the  rebate,  and — 

"where  parties  engage  in  iUegal  transactions,  the 
courts  will  not  interpose  to  grant  any  relief. 
The  nrindple  of  public  policy  is  that  no  court 
vrill  lend  its  aid  to  a  man  upon  an  illegal  or 
an  immoral  act,  but  will  leave  the  parties  where 
it  finds  them,  no  matter  how  the  illegality  of  the 
contract  may  be  brought  before  It,  whether  by 
direct  suit  or  by  way  of  set-off.  Howell  t. 
Fountain,  S  Ga.  182;  Carey  v.  Smith,  11  Ga. 
547;  Alford  v.  Burke,  21  Ga.  46;  Washing- 
ton T.  Barnes,  41  Ga.  318."  Thompson  v.  Cum- 
mings,  68  Ga.  128. 

"In  conrts  of  equity,  the  general  rule  la  that, 
where  parties  are  concerned  m  illegal  agreements 
or  other  illegal  transactions,  whether  they  are 
mala  prohibita  or  mala  in  se.  the  court,  follow- 
ing  the  rale  of  law  aa  to  participators  in  a  com- 
mon crime,  will  not  interpoae  to  grant  any  re- 
lief: acting  upon  the  well-known  maxim,  'In 
pari  delicto  potior  est  conditio  defendentis  et 
possidentis.'  In  all  such  cases,  the  rule  is  for 
the  aodrt  to  leave  the  parties  where  it  finds 
them,  giving  no  relief  and  no  countenance  to 
claims  of  that  character."  Carey  v.  Smith,  11 
Ga.  540  (5). 

See,  also,  Bugg  v.  Towner,  41  Ga.  816; 
Tompkins  v.  Compton,  93  Ga.  525,  21  S.  E. 
79.  See,  also,  Ohio  Life  Ins.  &  Trust  CO.  v. 
Merchants'  Ins.  &  Tr.  Co.,  11  Humph.  1,  53 
Am.  Dec.  742;  Johnston  v.  McConnell,  65 
Ga.  129,  131;  OMiley  v.  Sims  &  Blalock,  71 
Ga.  161. 

Hie  facts  in  this  case  readily  distinguish 
It  from  Heard  ▼.  National  Bank  of  Wilkes, 
143  Ga.  48,  84  S.  B.  129,  and  similar  cases. 

For  the  reasons  above  stated,  the  court 
erred  In  striking  the  plea  of  defendant  and 
In  rendering  judgment  for  the  plalntUT. 

Jndgment  reversed. 

BROTI^S,  P.  J.,  and  JBNKINS,  X,  con- 
cur. 


(20  Ga.    App.   TU) 

AKERS  BROS,  et  al.  y.  INTEBNATIONAI/ 

SHOE]  CO.  (Friedman-Shelby  Branch). 

(No.  8710.) 

(Conrt  of  Anneals  of  Georgia,  Division  No.  2. 

July  26,  1917.    Rehearing  Denied 

Sept.  26,  1917.) 

(Syllaius  hy  the  Oowrt.) 
\.  3VUY  «=>11(1)— RiOHT  TO  JtJBT  TbIAL— Is- 

suB — Statots. 
Section  14  of  the  act  establishing  the  city 
court  of  Ashbnm  (Acts  1906,  p.  150),  which 
provides  that  either  party  in  a  civil  cause  pend- 
ing in  that  court  shall  be  entitled  to  a  jury 
trial,  upon  entering  a  demand  therefor,  "in  aU 
cases  in  which  said  party  may  be  entitled  to  a 
jury  trial  under  the  Constitution  and  laws  of 
this  state,"  does  not  entitle  a  defendant  in  a 
cause  to  a  trial  by  jury  Where,  under  the  plead- 
ings, no  issuable  defense  is  raised. 
2.  Pleading  ©=>349— Judgment  on  Pixad- 

INOS. 

"Where  the  only  plea  filed  to  a  suit  upon  an 
nncondjtional  contract  in  writing  is  partial 
payment,  and  the  plaintiff  thereupon  amends 
nis  petition  by  admitting  the  facts  set  forth 
in  such  plea,  and  praying  judgment  for  the  bal- 
ance due  upon  such  contract,  the  effect  of  the 
amendment  is  to  leave  the  case  without  any  is- 
suable defense,"  and  it  is  "not  error  for  the 


court  to  enter  up  judgment  in  accor3anue  with 
the  amended  prayer  of  the  petition."  Purity 
Ice  Works  v.  Rountree,  104  Ga.  676,  30  8.  B. 
885  (1).  This  principle  applies  also  to  a  suit 
upon  an  open  account. 
3.  Tbial  9=»6— Tebm  fob  TtaAi/— Statoik. 

Under  the  foregoing  rulings  and  the  partic- 
ular facts  of  this  case,  the  court  did  not  err  in 
disposing  of  it  at  a  regular  monthly  term,  and 
in  rendering  judgment  in  favor  of  the  plaintiff. 

Error  from  City  Court  of  Ashbam;  R.  L. 
Tipton,  Judge. 

Action  upon  open  account  by  the  Inter- 
national Shoe  Company  (Friedman-Shelby 
Branch)  against  Akers  Bros,  and  others. 
JudgmMit  for  plaintlO,  and  defendants  bring 
error.    Affirmed. 

A.  S.  Bnssey,  of  Ashbnm,  for  plalntifls  In 
error.  J.  A.  Comer,  of  Ashbum,  for  defend- 
ant in  error 

BROTLBS,  P.  J.  [1,1]  TThls  was  an  ac- 
tion upon  an  open  account  .and  was  return- 
able to  the  January  term,  1917,  of  the  dty 
Court  of  Ashburn,  which  was  a  quarterly 
term.  At  that  term  the  defendants  filed 
their  answer,  which  in  effect  amounted  to 
a  plea  of  partial  payment,  and  demanded  a 
Jury  trial,  which,  under  the  act  creating  the 
court  (Acts  1906,  p.  150),  could  be  had  at  a 
quarterly  term  only.  On  February  20,  1917, 
during  the  regular  monthly  term,  no  jury  be- 
ing in  attendance  upon  the  court,  the  plain- 
tiff had  the  case  called  by  the  court  and 
placed  on  trial.  At  the  same  time  the  plain- 
tiff amended  its  petition  by  admitting  the 
facts  set  forth  in  the  defendants'  plea,  and 
praying  Judgment  for  the  balance  due  upon 
the  account.  The  defendants  were  present 
in  court  and  objected  to  the  case  being  put 
upon  trial,  contending  that  they  had  a  right 
to  a  Jury  trial.  The  court  overruled  their 
objections,  and  passed  the  following  order: 

"Plaintiff  having  filed  an  amendment  allow- 
ing defendants  credits  for  Items  set  up  in  said 
answer  as  items  82.00,  $3.58,  and  ?S.35,  and 
s6id  items  being  the  only  items  set  up  in  said 
answer,  it  is  ordered  by  the  court  that  the 
plaintiff,  International  ■  Shoe  Company  (Fried- 
man-Shelby Branch),  do  have  and  recover  of 
the  defendants  the  sum  of  $196.80  principal  and 
$17.05  interest  to  date,  and  future  interest  at 
7  per  cent,  per  annum,  and  $ — - —  costs  of 
court.    This  Feb.  20,  1917." 

To  this  ruling  and  Judgment  the  defend- 
ants excepted. 

[3]  The  case  was  returnable  to  a  quarterly 
term,  and,  a  demand  for  a  Jury  trial  having 
been  made  by  the  defendants,  If  there  had 
been  any  Issue  of  fact  for  a  Jury  to  pass 
upon,  the  case  could  have  been  legally  dis- 
posed of  at  such  a  term  only,  and  not  at  a 
monthly  term.  The  pleadings,  however,  hav- 
ing eliminated  any  such  issue,  the  defend- 
ants were  not  entitled  to  a  trial  by  Jury. 
Section  11  of  the  act  creating  the  city  court 
of  Ashbum  (Acts  1906,  p.  150),  as  amended 
by  section  1  of  the  act  approved  August  3, 
1916  (Acts  1916,  p.  197),  provides  thAt: 


^ssFor  other  cu«s  see  same  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by  VjUOQIC 


518 


93  SOUTHEASTERN  REPORTER 


(Ga. 


"At  the  monthly  terms  of  said  city  coart  such 
matters  may  be  disposed  of  as  do  not  require  a 
Jury." 

In  onr  opinion  tbe  court  did  not  err  In 
disposing  of  tlie  case  at  tbe  montlily  term 
(the  defendants  and  tbeir  counsel  being  pres- 
ent), and  in  rendering  Judgment  In  favor  of 
the  plaintiff.  This  ruling  is  not  contrary  to 
the  decision  In  Moore  v.  Citizens'  Banlc  of 
Ashbum,  19  Ga.  App.  593,  91  S.  E.  932,  as  the 
facts  there  were  quite  different 

Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  oon- 
cnr. 


(30   Oa.    App.  874) 

SMALL  V.  WILSON. 

WILSON  V.  SMALI* 

(Noe.  7966,  7970.) 

(Court  of  Appeals  of  Georgia.    Division  No.  2. 

July  26,  1917.    Rehearing  Denied 

Sept  19,  1917.) 

(Syttahut  hy  the  Court.) 

1.  Troveb  and  Convebsion  «s>32(1),  66  — 
Stjfficienox  of  Petition— Sufficiency  of 
Evidence. 

The  petition  set  forth  a  cause  of  action,  and 
the  evidence  was  sufScient  to  authorize  a  ver- 
dict for  the  plaintiff.  The  court  therefore  erred 
in  awarding  a  nonsuit 

(Aiditional  SvKahiu  by  Editorial  fttaff.) 

2.  Pleading  «=9248(17)— Petition— Amend- 
ment—New  Action. 

In  trover  for  a  certificate  of  stocli  which  had 
been  pledged  by  defendant  to  secure  a  loan 
and  therenfter  borrowed  by  him,  an  amendment 
by  striking  out  tbe  number  of  the  certificate 
and  inserting  the  number  to  which  it 'had  been 
changed,  and  by  changing  the  allegation  as  to 
amount  borrowed  by  defendant  did  not  change 
cause  of  action  sued  on,  and  was  properly  al- 
lowed. 

8.  Tboveb  and  Convebsion  €=>13— Natube 
OF  Action  — In  Genebal— "Replevin "  — 
"Detinue." 
TVover  embraces  the  common-law  action  of 
trover,  which  was  an  action  for  damages  for 
the  conversion  of  personalty;    the  common-law 
action  of  replevin,  which  was  an  action  to  re- 
cover   specific    chattels    unlawfully    taken    and 
wrongfully-  withheld  ;    and  the  common-law  ac- 
tion of  detinue,  which  was  an  action  to  recover 
specific    chattels    wrongfully    retained,    though 
lawfully  acquired. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Trover ; 
Replevin;   Detinue.] 

4.  Detinue  <S=s>1— Pbopebtt  Subject. 

In  the  common-law  action  of  detinue  the 
property  sued  for  must  have  been  tangible,  cor- 
poreal, personal  property,  capable  of  seizure. 

6.  Cobpobationb  (e=»65— "Shares  of  Stock" 

— INCOBPOSEAL  PEBSONAL  PkOPERTY. 

Shares  of  stock,  as  such,  are  not  chattels, 
but  bear  a  closer  resemblance  to  choscs  in  ac- 
tion, and  properly  speaking,  are  merely  evidence 
of  property,  and  shares  of  stock  in  a  corporation 
are  incorporeal  personal  property  (citing  Words 
and  Phrases,  Stock). 


6.  Tboveb  and  (Tontebsion  4t=>2— Pbopebtt 
— Stock  in  Cobpobation. 

At  common  law,  trover  would  lie  for  dam- 
ages for  the  conversion  of  stock  in  a  corpora- 
tion. 

7.  Detinue    ^=»1  —  Pbopebtt  —  Cobpobaib 
Stock. 

The  common-law  action  of  detinue  would  not 
lie  to  recover  corporate  stock,  as  distinguished 
from  the  certificate  evidencing  such  stoa. 

8.  Tboveb  and  Oonvebsion  «=»16— Rmhi  of 
Action— Possession  . 

At  common  law,  an  action  of  trover  would 
lie  to  recover  personal  property  or  damages  for 
its  conversion  on  tbe  ground  of  a  bare  ppssei- 
sion.' 

9.  Evidence   «=>471(1)  —  Fact  ob   Conclu- 
sion. 

In  an  action  of  trover,  condnsions  M  tM 
plaintiff  stated  in  his  testimony  as  a  witness  in 
bis  own  behalf  should  have  been  rejected  by  the 
court. 

Error  from  Caty  Court  of  Hacon;  Da 
Pont  Guerry,  Judge. 

Trover  by  W.  B.  Small,  administrator, 
against  R.  L.  Wilson.  Judgment  of  nonsuit 
and  plaintiff  brings  error,  and  defendant 
takes  a  cross-bill  of  exceptions.  Reversed 
on  main  bill  of  exceptions,  and  affirmed  on 
the  cross-bllL 

W.  D.  McNeil,  of  Macon,  for  plaintiff  in 
error.  Hardeman,  Jones,  Park  &  Ji^nston, 
Harry  S.  Strozler,  and  T.  S.  Folder,  all  of 
Macon,  for  defendant  In  error. 

GEORGE,  J.  Small,  as  admlnlstrstor  of 
the  estate  of  Hanson,  brought  trover  against 
Wilson,  and  alleged  that  Wilson  was  In  pos- 
session of  certain  property,  to  wit  "one  hun- 
dred shares  of  Georgia  Casualty  0}mpany 
stock,  evidenced  by  certificate  No.  33,  later 
changed  to  certificate  No.  166,  of  the  value 
of  $6,000  par,"  to  wMch  the  plaintiff  claimed 
the  right  of  possession  by  reason  of  the  follow- 
ing facts:  In  June,  1013,  Wilson  borrowed  of 
the  plaintiff,  as  administrator  aforesaid,  tbe 
sum  of  $6,225,  and  pledged  this  stock  with 
the  plaintiff,  as  collateral  security  for  the 
loan,  and  afterwards  borrowed  It  of  the 
plaintiff  for  the  purpose  of  using  It  as  col- 
lateral security  for  some  other  loan,  and 
agreed  to  return  the  stock  as  soon  as  the 
purpose  for  which  it  was  borrowed  was  serr- 
ed;  and,  after  the  purpose  for  which  tlie 
stock  was  borrowed  bad  been  served,  Wil- 
son, on  demand,  refused  to  deliver  the'  pn>p- 
erty  to  the  plaintiff.  The  plaintiff  made  the 
affidavit  authorized  by  the  Code  for  the  pur- 
pose of  having  the  property  seized  by  tbe 
sheriff,  and  It  appears  that  the  defendant 
gave  the  bond  provided  by  the  statute,  aud 
retained  possession  of  the  property. 

[2]  The  plaintiff  amended  bis  petition  by 
striking  33  as  the  number  of  the  certificate 
and  inserting  in  lieu  thereof  No.  63,  and  by 
adding  that  certificate  No.  166  was  later 
converted  Into  certificate  No.  172,  and  was 
so  numbered  when  demand  was  made  on  the 
defendant  therefor.  The  amendment  was 
allowed,  over  the  objection  that  It  set  out  a 


As^For  other  cases  see  same  topic  and  KGT-NUMBER  In  all  Key-Numbered  DlKesU  and  Indezei 
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new  cause  of  acUoii,  In  tbat  the  plaintiffs 

suit  aa  originally  brought  was  for  certain 
described  certificates  of  stock,  while  the 
amendment  songht  to  conyert  It  Into  a  snlt 
for  other  and  entirely  different  certificates. 
The  defendant  filed  exceptions  pendente  lite, 
and  in  his  cross-blU  of  exceptions  Insists  that 
the  court  committed  error  In  allowing  the 
amendment  It  will  be  noted  that  the  origi- 
nal salt  described  the  shares  of  stock  evi- 
denced by  certificate .  No.  33,  later  changed 
to  certificate  No.  166.  The  effect  of  the 
amendment  was  to  describe  the  stock  as  evi- 
denced by  No.  53,  later  changed  to  certificate 
No.  166,  and  still  later  changed  to  certificate 
No.  172.  The  original  petition  alleged  also 
that  the  particular  stock,  the  subject-matter 
of  the  litigation,  was  pledged  by  the  defend- 
ant to  the  plaintiff  to  secure  a  certain  loan, 
and  that  thereafter  the  defendant  borrowed 
of  him  the  particular  stock,  for  the  purpose 
of  using  is  as  collateral  for  another  loan, 
and  agreed  to  return  the  stock  as  won  as 
that  purpose  was  served.  We  think  the 
amendment  was  properly  allowed.  The  tro- 
ver suit  otherwise  so  Identified  the  property 
saed  for  as  to  make  it  clear  that  the  amend- 
ment did  not  set  ont  a  new  and  distinct 
cause  of  action,  but  simply  corrected  a  mistake 
made  in  the  original  petition  in  designating 
the  stock  by  a  wrong  number.  The  allega- 
tions of  the  original  petition  were  sufllcient 
to  show  that  the  amendment  did  not  change 
the  identity  of  the  stock  or  certificates  sued 
for  in  the  first  instance,  and  it  was  permissi- 
ble to  add  further  descriptive  terms  to  show 
the  nnmber  of  the  certificate  representing 
the  shares  of  stock  at  the  time  of  the  trial. 
Allen  V.  Stephens,  107  Ga.  733,  33  S.  E.  651 ; 
Polhill  V.  Brown,  84  Ga.  338,  10  S.  E.  921. 
A  mere  clerical  mistake  in  describing  the  cer- 
tificates of  stock,  or  a  failure  to  give  a  full 
and  complete  description,  may  be  cured  by 
amendment,  provided,  however,  that  it  is 
apparent  from  the  two  descriptions  that  in 
both  instances  the  pleader  bad  in  mind  the 
same  stock  certificates.  King  v.  Wright,  77 
Ga.  581;  Hogans  v.  Dixon,  105  Ga.  171,  31 
8.  E.  422.  The  plaintiff  farther  amended  his 
petition  by  alleging  that  the  amount  borrow- 
ed by  the  defendant  was  $6,250,  Instead  of 
$0,225,  as  alleged  in  the  original  petition. 
This  amendment  was  objected  to  on  the 
gronnd  that  it  set  out  a  new  cause  of  action, 
since  the  original  suit  was  for  stock  deposit- 
ed as  collateral  to  one  debt  described  in  the 
petition,  and  the  amended  suit  was  for  col- 
lateral for  an  entirely  different  and  distinct 
debt.  The  court  overruled  this  objection  and 
allowed  the  amendment.  The  defendant  ex- 
cepted pendente  lite  to  this  ruling.  Surely  this 
amendment  was  properly  allowed.  While 
the  precise  question  here  presented  was  not 
Involved  In  the  case  of  Witt  v,  Nesar,  145 
Ga.  674,  89  S.  E.  747,  the-  decision  in  that 
case  Is  in  principle  controlling  upon  the  ex- 
ception taken  to  the  allowance  of  this  amend- 
ment. 


After  the  plaintiff  had  closed  his  evidence, 
the  defendant  made  an  oral  motion,  in  Uie 
nature  of  a  general  demurrer,  to  dismiss  the 
plaintifiTs  petition  because  it  set  out  no  cause 
of  action.  The  court  overruled  this  motion, 
and  the  defendant  excepted  to  this  ruling 
and  contends  that  the  snlt,  as  disclosed  by 
the  amendment,  was  for  shares  of  stock,  and 
that  shares  of  stock  are  intangible  property 
incapable  of  seizure;  that  the  plaintiff's  ac- 
tion had  become  the  common-law  action  of 
detinne,  wherein  it  is  necessary  that  the 
specific  property  described  be  seized,  and 
therefore  that  the  action  was  not  maintaina- 
ble. 

[3-6]  It  is  undoubtedly  true  that  trover  in 
Georgia  embraces  the  common-law  actions 
of  trover,  detinue,  and  replevin.  At  common 
law,  trover  was  an  action  for  damages  for 
conversion  of  personalty;  replevin  was  an 
action  to  recover  spedflc  chattels  unlawfully 
taken  and  wrongfully  withheld;  while  the 
action  of  detinue  was  allowable  to  recover 
specific  chattels  wrongfully  retained,  though 
lawfully  acquired.  In  replevin  the  gist  of 
the  action  was  the  wrongful  taking  of  the 
chattels,  in  detinne  the  unlawful  detention 
of  the  chattels.  3  BL  Com.  146  et  seq;  1 
Chitty  PI.  (16  Am.  Ed.)  181.  See,  also,  Mitdi- 
ell  V.  Georgia  &  Alabama  Ry.,  Ill  Ga.  760, 
762,  36  S.  EX  971,  61  L.  R.  A.  622.  In  the 
common-law  action  of  detinue  the  property 
sued  for  must  have  been  tangible,  corporeal, 
personal  property,  capable  of  seizure.  We 
think  it  must  be  accepted  as  true  that  shares 
of  stock,  as  such,  are  not  Chattels ;  they  bear 
a  closer  resemblance  to  choses  in  action; 
and,  properly  speaking,  they  are  merely  evi- 
dence of  property.  Shares  in  a  corporation 
are  generally  said  to  be  Incorporeal  personal 
property.  Greene  v.  Wright,  126  Ga.  609, 
54  S.  E.  951 ;  OUver  v.  Oliver,  118  Ga.  362, 
45  S.  E.  232  (3) ;   7  Words  and  Phrases,  66^ 

[6]  It  was  well  established  at  common  law 
that  trover  would  lie  for  stock  In  a  corpora- 
tion. All  the  authorities  support  this  doc- 
trine. An  examination  of  the  cases  will 
show  that  the  courts  deciding  them  mean  by 
trover  the  common-law  action  of  trover — that 
is,  the  action  for  damages  for  the  conversion 
of  the  stock — and  these  damages  were  gen- 
erally held  to  be  equal  to  the  value  of  the 
stock  converted.  See  38  Cyc.  2012;  28  Am.  & 
Eug.  Ency.  651,  652,  and  authorities  there 
cited.  According  to  2  Cook  on  Corporations, 
f  576,  p.  1585,  the  doctrine  that  trover  (in 
its  common-law  sense)  will  lie  for  shares  of 
stock  is  accepted  as  sound,  except  by  the 
courts  of  Pennsylvania.  Attention  is  called 
by  the  author  to  the  decision  In  Neiler  v. 
Kelley,  69  Pa.  403,  where  It  is  held  that  tro- 
ver will  not  lie  for  "shares  of  stock,"  but 
may  be  maintained  for  the  certificate.  Coun- 
sel for  the  defendant  in  error  contend  that 
ball  trover  in  this  state  is  the  equivalent  of 
detinue  at  common  law,  and  that  trover, 
aided  by  a  l)ail  proceeding,  can  therefore  be 
brought  only  for  tangible,  corporeal  property. 
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[7]  We  hare  no  disposition  to  controvert 
the  assertion  that  the  common-law  action  of 
detinue  would  not  lie  for  the  recovery  of 
corporate  stock,  as  distinguished  from  the 
certificate  evidencing  snch  stock:.  We  recog- 
nize that  the  reasoning  in  Hudson  v.  Goff, 
77  Ga.  281,  S  S.  B.  152,  and  McBlhannon  v. 
Fanners'  Alliance  Oo.,  95  Ga.  670,  22  S.  E. 
6S6,  would  indicate  that  the  suing  out  by  the 
plaintiff  of  a  ball  process  in  aid  of  a  trover 
proceeding  converts  the  trover  proceeding  in- 
to the  common-law  action  of  detinue.  Per- 
haps it  would  be  more  accurate  to  say  that 
bail  trover,  under  the  laws  of  this  state,  par- 
takes rather  of  the  nature  of  detinue,  and 
that  the  specific  Chattel  wrongfully  withheld 
must  in  such  case  be  so  described  and  be  of 
such  a  nature  as  to  permit  of  actual  seizure. 

[1]  The  foregoing  discussion  is  beside  the 
point  made  by  the  defendant  in  error  In  his 
cross-Mil  ot  exceptions.  It  will  be  recalled 
that,  after  the  plalntlfF  had  (dosed  his  case, 
the  defendant  submitted  his  oral  motion  to 
dismiss  the  plaintiff's  petition  because  it  set 
out  no  cause  of  action.  The  question  there- 
fore is:  Did  the  petition  set  out  awy  cause 
of  action?  The  petition  as  amended  may 
have  been  susceptible  of  the  interpretation 
given  it  by  the  defendant,  but  it  certainly 
admits  of  the  construction  that  the  suit  was 
for  certificates  of  stock.  Indeed,  words  are 
to  be  interpreted  according  to  their  ordinary 
meaning.  The  petition  alleged  that  the  de- 
fendant was  In  possession  of  the  stock  sued 
for.  The  reference  is  certainly  to  the  phys- 
ical evidences  of  the  stock,  and  not  to  the  in- 
tangible and  incorporeal  thing  known  as 
"capital  stock."  The  petition  further  charg- 
ed that  this  stock  had  been  pledged  as  coUat- 
teral  security  to  secure  a  loan  made  by  the 
plaintiff  to  the  defendant,  and  that  the  de- 
fendant had  borrowed  the  stock  of  the  plain- 
tiff for  a  particular  purpose.  The  reference 
undoubtedly  is  to  the  certificates,  as  distin- 
guished from  stock  in  its  technical  sense. 
The  amendment  to  the  petition  identified 
particular  certificates ;  and,  if  the  plaintiff's 
petition  and  the  evidence  offered  In  support 
thereof  showed  a  good  cause  of  action  for  ei- 
ther the  stock  or  the  certificates,  the  court 
properly  overruled  the  oral  motion  to  dis- 
miss. See,  in  this  connection,  Godfrey  v. 
Pell,  49  N.  T.  Super.  Ot  226,  where  it  U  held 
that  the  action  for  conversion  will  lie  even 
though  the  plaintiff  used  the  term  "shares  of 
stock"  and  "certificates  of  stock"-  inter- 
changeably. The  action  of  trover,  aided  by 
ball  process,  under  the  law  of  Georgia,  is 
certainly  not  less  broad  than  trover  at  com- 
mon law. 

The  court  nonsuited  the  plaintiff's  case, 
and  in  the  main  bill  of  exceptions  the  plain- 
tiff assigns  as  error  the  award  of  a  non- 
suit The  motion  for  nonsuit  was  based  up- 
on three  grounds: 

(1)  "The  evidence  shows  that  the  action  is 
for  shares  of  stock,  and  ball  trover  does  not 
Ue  to  recover  shares  of  stock."     What  we 


have  already  said  disposes  of  .iiU  ctmtoition 
of  the  defaidant,  adversely  to  htm. 

(2)°  The  second  ground  is  that  "under  the 
evidence  introduced  and  the  law  applicable 
thereto^  there  never  was  a  valid  pledge  of 
the  stock."  It  is  needless  to  discuss  the  es- 
sentials of  a  valid  pledge.  The  evidence  In 
this  record  shows  that  Small,  the  adminis- 
trator, had  at  one  time  the  physical,  manual 
possession  of  the  certificates  of  stock  describ- 
ed in  his  suit  Wilson  borrowed  of  Small  A- 
ther  these  certificates  as  they  existed  at  the 
time  of  the  trial,  or  th«  writing  evldenctog 
the  same  100  sharto  of  stock  described  In 
the  action. 

[I]  We  have  no  doubt  that  bare  i>08se9slon 
of  a  chattel  was  title  upon  which  the  plain- 
tiff could  base  his  action  in  trover,  or  det- 
inue, at  common  law.  The  doctrine  has 
been  somewhat  confused  In  this  state,  but 
as  against  a  wrongdoer,  the  true  role  at 
common  law  authorized  the  recovery  of  per- 
sonal property,  or  damages  for  its  conver- 
sion, upon  mere  possession.  Of  course,  mere 
possession  was  not  sufiadent  to  defeat  the 
title  of  the  true  owner.  While  Wilson  was 
the  owner  of  the  stock  pledged  to  Small,  nev- 
ertheless Wilson's  wrongful  detention  of  the 
stock,  under  the  evidence  in  this  case,  was 
sufficient  to  authorize  the  recovery  by  Small 
even  as  against  Wilson.  If  the  defendant 
borrowed  the  stock  of  the  plaintiff,  who  at 
the  time  held  actual  poeseeslon  of  it,  as  Is 
disclosed  by  the  evidence,  the  defendant 
would  hardly  be  in  position  to  dispute  the 
plaintiff's  title.  There  is  nothing  in  Mitch- 
ell V.  Ga.  &  Ala.  Ry.,  supra,  which  militates 
against  this  position.  It  was  there  held  by 
a  divided  court  that  mere  possession  of  a 
chattel  will  give  a  right  of  uctioa  for  any 
Interference  therewith,  but  that  such  posses- 
sion must  be  in  the  plaintUTs  own  right  and 
not  as  agent  for  another.  Even  if  this  is  a 
true  Interpretation  of  the  law  of  this  state 
upon  this  subject,  Small  was  administrator 
of  Hanson's  estate.  He  made  a  loan  out  of 
the  proceeds  of  that  estate  to  Wilson.  He 
took  a  note  payable  originally  to  himself  as 
administrator,  or  to  the  estate  of  Hanson. 
Later  the  note  was  renewed  in  the  name  of 
Mrs.  Hanson,  as  payee,  followed  by  the 
words.  In  brackets,  "W.  B.  Small,  Adm'r." 
The  original  and  every  renewal  note^  includ- 
ing the  note  offered  in  evidence  and  payable 
as  indicated,  was  retained  by  Small;  that 
is,  was  not  delivered  to  Mrs.  Hanson.  He 
was  liable  to  the  estate,  or  to  the  benefici- 
aries tliereof,  for  money  loaned  by  him  to 
Wilson.  The  legal  title  to  the  stock  did  not 
pass  to  the  payee  named  in  the  note,  because 
the  stock  was  never  Indorsed  to  her.  Small 
bad  in  his  physical  possession  the  stock  cer- 
tificates. He  had  such  an  interest  in  tbese 
certificates  as  will  support  bis  actl<m,  erea 
under  the  rule  in  Mitchell  v.  Ga.  &  Ala.  B.r.. 
supra.  In  this  general  connection,  attention 
is  called  to  the  well-considered  opinion  of  the 
EtigUsh  Court  of  Appeals,  in  "the  Winkfield 
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Case"  (3  British  Ruling  Cases,  S68).  The 
Einglish  court  held  that  "In  an  action  against 
a  stranger  for  the  loss  of  goods  caused  by 
his  negligence,  the  bailee  In  possession  can 
recover  the  value  of  the  goods,  althoagh  he 
wonld  have  had  a  good  answer  to  an  action 
by  the  bailor  for  damages  for  the  loes  of  the 
thing  bailed,"  and  overruled  darldge  v. 
South  Stratfordshire  Tramway  Co.,  1  W.  B. 
422,  61  I*  J.  Q.  B.  N.  8.  603,  66  I*  T.  N.  S. 
655,  56  J.  P.  408.  After  an  exhaustive  dls- 
cnsslon  of  the  English  cases,  the  doctrine  is 
declared  that,  at  common  law,  possession  of 
a  chattel  was  title  as  against  a  wrongdoer, 
and  that  a  bailee  could  recover  not  because 
of  his  special  or  general  Interest  in  the  thing 
balled,  but  upon  his  possession  of  the  thing 
balled;  that  the  basis  of  his  recovery  was 
not  because  he  was  liable  over  to  the  true 
owner,  but,  upon  first  principles,  he  was  lia- 
ble over  because  he  had  th6  cause  of  action, 
by  reason  of  his  possession,  for  the  recovery 
of  the  thing  bailed,  or  for  damages  for  its 
conversion.  The  elaborate  notes  to  this  de- 
cision in  3  British  Ruling  Cases,  commencing 
at  page  388,  very  clearly  demonstrate  that 
the  conception  of  the  dissentient  Judge  in  the 
Georgia  case  of  Mitchell  v.  Georgia  &  Ala- 
bama By.,  supra,  was  the  true  conception. 

The  third  and  last  ground  upon  which  the 
motion  to  nonsuit  was  predicated  is  aa  fol- 
lows: "Flaintifr  failed  entirely  to  show  title 
to  tta^  stock  sued  for."  What  we  have  Just 
said  above  perhaps  sufficiently  disposes  of 
the  last  contention  made  by  the  defendant  in 
the  main  bill  of  exceptions.  However,  it  is 
pertinent  to  remark  that  Small's  action  was 
not  based  upon  the  promissory  note  secured 
by  the  stock  certificates.  The  allegations  in 
his  petition  with  reference  to  the  loan  and 
the  note  evidencing  the  same  are  merely  by 
way  of  inducement.-  It  made  no  difference 
how  the  loan  made  by  Small  to  Wilson  was 
evidenced  at  the  time  of  the  bringing  of  the 
suit  The  certificates  of  stock  were  placed 
in  the  physical  possession  of  Small  for  the 
purpose  of  securing  the  debt,  and  for  the 
purpose  of  protecting  him  in  bis  fiduciary 
capacity  as  administrator  of  the  estate. 

Much  stress  is  -laid  upon  the  contents  of  a 
letter  written  by  Small  to  Wilson,  and  ex- 
hibited to  Small  while  on  the  stand.  The  let- 
ter referred  to  a  particular  certificate  evi- 
dencing the  100  shares  of  stock  described  in 
the  troirer  suit.  It  stated  that  this  certificate 
was  at  the  date  of  the  letter  held  by  the  Citi- 
sens*  National  Bank  of  Macon,  as  collateral 
to  a  particular  note  (other  than  the  note  giv- 
en by  WilsoQ  to  Small  as  administrator) 
"whicli  is  fall  amount  now  due  by  you  for 
which  this  stock  is  coUateraL"  Counsel  for 
the  defendant  insist  that  the  nonsuit  was 
proper  and  necessary,  in  view  of  this  letter 
and  the  adndssions  made  by  Small  in  con- 
nection therewith.  Small  testified  that  this 
letter  meant  exactiy  what  it  said,  but  in  his 


testimony  he  ezplaiuied  the  meaning  as  foI> 
lows: 

"I  meant  that  was  all  the  stock  wag  behind 
on  the  note  at  that  time.  That  was  the  full 
amount  of  the  note  be  owed.  As  soon  as  it 
was  paid  it  [the  stock]  was  to  go  back  behind 
the  Hanson  note:" 

The  testimony  of  the  plaintiff,  taken  as  a 
whole,  clearly  indicates  that  he  did  not  in  this 
letter  refer  to  any  Indebtedness  due  by  Wil- 
son to  himself  as  administrator,  but  referred 
only  to  the  indebtedness  of  Wilson  to  the 
bank.  Elveq  if  this  was  a  very  serious  ad- 
mission, nevertheless,  in  view  of  the  explana- 
tion offered,  the  issue  was  for  the  Jury. 
Without  a  further  discussion  of  the  evidence, 
it  is  sufficient  to  say  that  the  plaintiff  proved 
his  case  substantially  as  alleged. 

[I]  The  cross-bill  of  exceptions  comptalns 
of  the  ruling  of  the  court  in  admitting  cer- 
tain evidence.  This  evidence,  including  the 
two  unsigned  writings  submitted  by  the  de- 
fendant to  the  plaintiff,  and  the  letter  from 
the  defendant  to  the  plaintiff,  was  properly 
admitted.  However,  certain  condusioDS  of 
the  plaintiff,  stated  in  his  testimony  as  a  wit- 
ness in  his  own  behalf,  should  have  been  re- 
jected by  the  court  Failure  to  exclude  the 
mere  conclusions  of  the  plaintiff  will  not, 
however,  require  a  reversal  of  the  Judgment 
on  the  cross-bill  of  exceptions.  It  follows 
from  the  foregoing  that  the  nonsnlt  was  im- 
properly awarded. 

Judgment  reversed  oa  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill. 

BROYLDS,  P.  J.,  and  JENKINS,  J.,  coDcnr. 


(20  Oa.  App.  780) 
GEORGIA  RT.  &  POWER  CO.  v.  JOHNS. 
(No.  8077.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  18,  1917.) 

(BvUahut  ly  the  Court.) 

Waters  and  Wateb  Coubses  «=»179(^— Ac- 
tion FOB  Dahaoes  -^  StrrFlClENCT  OF  Bvi- 
DBNCC. 

ni«  evidence  did  not  authorize  the  verdict 
Ih-ror    from     Superior    Court,     St^hens 
County;    J.  B.  Jones,  Judge. 

Action  by  A.  P.  Johns  against  tlie  Georgia 
Railway  ft  Power  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Claude  Bond,  of  Toccoa,  and  Colquitt  & 
Conyers,  all  of  Atlanta,  for  plaintiff  in  error. 
W.  A.  (Charters,  of  Gainesville,  and  Fermor 
Barrett,  of  Toccoa,  for  defendant  in  error. 

LUKE,  J.  The  plalntifTs  petition  makes 
the  following  case:  The  defendant  company 
owns  and  oi>erates  a  hydroelectric  generating 
plant  on  Tallulah  river.  Four  miles  below 
this  plant  the  Tallulah  and  Chattooga  rivers 
unite  and  form  the  Tngaloo.  Four  miles 
down  the  Tngaloo,   8  miles   from   the  de- 
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fendant's  plant,  the  plaintiff  owns  and  op- 
erates a  farm,  bordering  on  the  river  banks. 
The  company  maintains  a  dam  about  100 
feet  high  and  about  500  feet  long  across  Tal- 
lulah  river,  where  the  electric  plant  Is  locat- 
ed, which  dam  forms  a  storage  basin  for 
water,  averaging  50  feet  deep,  400  yards 
wide,  and  3  miles  long.  Eight  miles  above 
the  plant  and  across  the  same  river  the  com- 
pany has  elected  another  dam  of  substantial- 
ly the  same  dimensions  and  for  the  same 
purpose,  but  which  forms  a  much  larger 
basin.  On  October  14  and  15,  1914,  heavy 
rains  fell  in  that  community,  all  the  streams 
were  swollen,  the  plaintiff's  farm  was  over- 
flowed and  his  crops,  of  the  value  of  $1,500, 
destroyed.  That  part  of  the  petition  design- 
ed to  show  spedflcally  wherein  the  defendant 
is  liable  for  the  plaintiff's  losses  proceeds 
as  follows: 

"(9)  The  company  obstructed  the  natura"l  flow 
of  the  waters  of  Tallulah  river  on  said  date 
above  the  farm  of  petitioner  by  holding  in  its 
dams  aforesaid  the  water  collected  in  said  Tal- 
lulah river  by  reason  of  said  rainfall,  and  col- 
lected, stored,  and  held  said  waters  until  about 
noon  of  October  15,  1914.  (10)  The  rainfall  had 
been  large,  and  from  noon  to  3  o'clock  p.  m. 
October  15,  1914,  the  river  passing  the  farm 
of  petitioner  was  filling  from  the  waters  of 
Chattooga  river  and  other  streams  flowing  into 
Tallulah  river  below  the  plant  of  the  company, 
and  into  Tugaloo  river  above  the  farm  of  peti- 
tioner. (11)  About  noon,  October  15,  1914,  the 
company  released  from  its  dams  an  immense 
volume  of  water  which  it  had  obstructed  in  said 
river,  and  stored  from  the  rains  of  the  12  hours 

Srevious,  and  this  vast  "uantity  of  water  rushed 
own  the  precipitous  Tallulah  Falls  along  Tal- 
lulah river,  and,  reaching  Tugaloo  river,  al- 
ready swollen,  quickly  overflowed  its  banks,  and 
the  waters  of  Tugaloo,  by  reason  of  this  ob- 
structed and  stored  water,  suddenly  turned 
loose,  overflowed  the  crops  of  petitioner" 
^and  thereby  caused  the  lnjurl«i  specifical- 
ly set  forth. 

The  brief  of  the  evidence  covers  92  pages, 
approximately  35,000  words,  and  embraces 
the  testimony  of  24  witnesses.  Its  nature 
needs  to  be  Indicated  here,  however,  only  as 
to  those  particulars  wherein  it  is  insuffi- 
cient to  prove  the  plaintiff's  case  as  laid  in 
his  petition,  or  to  support  the  verdict  for 
$250  which  the  Jury  returned  in  his  favor. 
The  plaintiff  had  operdted  his  farm  for  15 
years,  but  the  evidence  Is  silent  as  to  how 
long  the  company  had  maintained  its  dams. 
The  dimensions  of  the  dam  at  the  company's 
plant  were  substantially  as  alleged  in  the 
plalntlfTs  petition,  except  that  along  the  top 
of  the  cement  dam  there  was  a  line  of  flash- 
boards,  containing  a  series  of  gates  6  feet 
high  and  25  feet  long,  and  virtually  increas- 
ing the  height  of  the  dam  6  feet  if  the  gates 
remained  closed,  but  not  so  If  they  were 
opened,  because  water  In  the  basin  could  not 
flow  over  the  top  of  the  cement  dam  until  it 
had  also  risen  above  the  top  of  the  closed  gates 
or  passed  through  the  open  gates.  Six  of 
•these  gates  were  automatic,  the  others  sta- 
tionary ;  that  is  to  say,  six  of  them  were  so 
constructed  as  to  be  opened  by  the  pressure 
of  high  water  against  them,  and  to  be  closed 


by  their  own  mechanism  upon  such  pressure 
being  removed.  They  were  also  designed  to 
open  with  varying  degrees  of  pressure,  or 
heights  of  water  in  the  basin,  so  that  all 
would  not  open  at  once,  and,  after  one  or 
more  bad  opened,  the  others  would  not  open 
at  all  unless  the  surface  of  the  water  In  the 
basin  continued  to  rise  In  spite  of  the  in- 
creased flow  allowed  by  the  open  gate  or 
gates.  All  the  gates  were  of  modem  and  Im- 
proved designs.  On  the  day  of  the  plaintiff's 
loss  only  five  of  these  gates  worked  automat- 
ically, the  other  being  out  of  order  and  re- 
maining stationary.  The  company's  other 
dam,  known  as  the  "Mathis"  dam,  8  miles 
upstream  from  the  dam  above  described,  was 
constructed  on  a  somewhat  different  plan. 
The  Mathis  dam  had  no  gates  on  top,  but 
had  two  open  sluice  gates  at  'the  bottom,  in 
the  bed  of  the  river,  and  other  sluice  gates 
higher  up  In  and  through  the  cement  dam, 
the  two  open  gates  at  the  bottom  being  more 
than  ample  to  allow  the  passage  of  the  river's 
normal  flow.  Aside  from  the  maintenance 
and  construction  of  these  dams,  which  were 
necessary  to  the  operation  of  the  business, 
the  company  did  nothing  either  to  cause  or 
to  prevent  the  injuries  for  which  the  plain- 
tiff sues. 

As  to  the  volume  and  duration  of  the  rain- 
fall on  the  dates  In  question,  the  witnesses 
do  not  agree;  but  these  apparent  conflicts 
are  easily  reconciled  by  reason  of  the  fact 
that  the  different  witnesses  testify  as  to 
different  times  and  places,  some  of  the  places 
being  several  miles  apart.  All  the  witnesses, 
however,  do  agree  upon  the  one  important 
fact  that  there  was  an  unusually  heavy  rain- 
fall, covering  all  of  the  watersheds  of 
the  Tallulah  and  the  CShattooga  rivers  on  the 
night  of  October  14th,  and  on  the  morning 
of  October  15th,  the  latter  being  the  date  of 
the  plaintiff's  injuries.  As  to  the  physical 
facts  In  point  relating  directly  to  the  dams 
and  the  water  behind  them,  there  Is  no  ma- 
terial conflict  in  the  evidence.  At  7  o'cloi^ 
in  the  morning  of  October  15th,  the  water 
stood  approximately  3  feet  below  the  top  of 
the  cement  part  of  the  dam  at  the  company's 
plant,  9  feet  below  the  top  of  the  flash- 
boards;  by  noon  it  had  risen  sufficiently  to 
open  one  of  the  automatic  gates ;  during  the 
next  hour  It  had  risen  sufficiently  to  open 
the  other  four  automatic  gates  that  were 
then  in  good  order ;  and,  an  hour  or  so  later. 
It  was  not  only  pouring  through  the  five 
open  gates,  but  was  also  flowing  tover  the  top 
of  nil  the  stationary  gates,  Including  the  so- 
called  automatic  gate  that  failed  to  open.  It 
v/as  5  o'clock  p.  m.  before  the  water  In  this 
basin  ceased  to  rise,  the  inflow  from  heavy 
rains  upstream  being  greater  in  volume  then 
the  outpour  through  and  over  the  gates.  At 
the  Mathis  dam,  where  the  bottom  sluice 
gates  were  open  allowing  more  than  a  no^ 
nial  flow  of  the  stream,  and  having  no  effect 
whatever  on  the  stream  except  to  partially 
check  the  flood,  the  water  In  the  basin  In- 
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creased  from  a  depth  of  d  to  a  depth  of  30 
feet  during  the  same  day.  The  plaintiff  tes- 
tified that  about  2  o'clock  p.  m.  October  15th, 
he  observed  the  waters  of  the  Tugaloo  over- 
flowing Its  banks  where  that  river  passed  his 
farm;  that  the  water  contlnned  to  rise  so 
fast  that  before  darkness  came  his  farm  was 
overflowed  to  a  depth  of  15  feet  on  the  lowest 
lands;  that  the  water  rose  from  about  2  p. 
m.  to  about  sunset  at  a  rate  between  2  and 
3  feet  to  the  hour ;  that  he  had  many  titnes 
seen  the  Tugaloo  overflow  its  banks,  both  be- 
fore add  since  the  construction  of  the  com- 
pany's dams,  but  he  had  never  before  seen 
the  water  rise  with  such  rapidity,  or  appar- 
ently come  in  waves  or  cease  for  a  while, 
and  then  commence  to  rise  again  as  It  did  on 
this  occasion,  though  on  other  occasions  he 
bad  seen  it  rise  to  a  depth  of  15  or  20  feet 
over  the  low  places  on  the  same  farm.  The 
normal  depth  of  the  river  by  his  farm  was 
from  1  to  3  feet,  the  width  of  the  riverbed 
75  yards,  and  the  width  of  his  overflowed 
bottom  lands  about  a  half  mile.  Other  parts 
of  the  record  material  to  an  understanding 
of  the  case  will  appear  In  the  opinion. 

1.  Under  the  evidence,  the  Jury  were  not 
anthorlzed  to  find  that  the  proximate  cause 
of  the  plaintiff's  injuries  was  the  conduct 
of  the  defendant  as  set  out  In  the  petition. 
Nor  were  they  authorized  to  find  that  any 
wrongful  act  of  omission  or  commission  on 
the  part  of  the  defendant  was  the  proximate 
cause  of  such  injuries.  In  the  first  place, 
from  the  evidence  before  ns,  it  Is  impossible 
to  say,  or  to  estimate  with  any  degree  of 
certainty,  what  proportion  of  the  plalntlfTs 
Injuries  were  caused  proximately  and  di- 
rectly by  the  swollen  waters  of  the  'Chat- 
tooga river,  or  by  the  turbulent  tributaries 
which  empty  into  the  Tallnlah  below  the 
dam  In  question,  or  even  by  the  Tngaloo's 
own  tributaries  that  rushed  into  the  flood 
above  the  plalntlfCa  farm,  or  by  any  of  the 
waters  passing  the  defendant's  dams.  Nec- 
essarily all  of  these  waters,  including  that 
which  poured  over  and  through  the  gates 
on  the  defendant's  dam,  had  united  to  form 
the  damaging  flood  before  any  of  them  reach- 
ed the  plaintiff's  farm.  But  can  it  be  said 
that  the  same  flood  would  not  have  destroy- 
ed the  same  crops  had  the  dams  never  been 
constructed?  If  so,  why?  The  plaintiff  him- 
self  testlfles  that  before  the  Tallulah  was 
dammed,  substantially  similar  floods  did 
come,  ui)on  the  same  farm,  from  the  same 
streams,  following  like  downpours  of  rain. 
But  be  that  as  it  may,  the  sole  effect  of  the 
cement  part  of  the  dam,  as  shown  by  the 
evidence,  was  to  withhold  permanently  from 
the  lower  stream  and  from  the  plaintiff's 
farm  a  volume  of  water  equal  to  at  least  a 
3-foot  depth  over  thfe  entire  basin  behind  the 
dam.  What  the  cement  part  of  the  dam 
cbeckei  it  permanently  held*,  thereby  to 
that  extent  positively  reducing  the  volume  of 
the  water  below  and  diminishing  what  oth- 


erwise would  have  been  the  height  of  the 
flood  at  the  plaintiff's  farm.  The  only  water 
shown  by  the  evidence  to  have  been  checked 
In  its  natural  course  and  to  have  been  there- 
after allowed  to  pass  on  with  the  flood  is 
that  which  was  held  for  a  short  while  only 
by  the  flashboards  above  the  top  of  the  ce- 
ment dam,  and  which  then  passed  through  the 
open  gates,  even  this  being  due  to  an  unusual 
rainfall,  rather  than  to  the  conduct  of  the 
defendant  What  water  passed  over  the 
closed  gates  because  of  the  great  Inflow  from 
heavy  rains  above  the  dam  and  in  spite  of 
five  open  gates,  together  with  what  in  Its 
natural  course  would  have  passed  over  If 
five  of  the  gates  had  not  been  open,  is  not  in 
any  sense  chargeable  to  the  defendant  com- 
pany, but  stands  upon  the  same  footing  as 
the  waters  of  the  Chattooga,  the  tributaries 
of  the  Tallulah  below  the  dam,  and  of  the 
Tugaloo  above  the  plaintiff's  farm.  As  for 
the  Mathis  dam,  there  is  no  evidence  that  It 
had  any  effect  upon  the  situation  other  than 
to  check  and  keep  checking  the  excessive 
flow  of  Tallulah's  swollen  stream  at  that 
point,  holding  it  to  a  steadier  and  more  near- 
ly normal  flow  than  it  otherwise  would  have 
had.  The  evidence  concentrates  upon  the 
other  dam.  But,  taking  all  of  the  evidence 
with  reference  to  both  dams,  it  Is  Impossible 
to  say  on  which  side  their  influence  was  the 
greater,  whether  In  Increasing  or  in  decreas- 
ing the  depth  of  the  overflow  that  destroyed 
the  plaintiffs  crops. 

Let  us  grant,  however,  what  the  evidence 
does  not  show,  and  say,  for  the  sake  of 
the  argument,  that  the  total  effect  of  the  two 
dams  was  to  increase  slightly  the  depth  of 
the  overflow  on  the  plaintiff's  farm.  Does  it 
follow  that  the  plaintiff's  damage  would 
have  been  any  less  if  the  depth  of  that  over- 
flow had  been  14  feet,  or  ojaly  12  or  13  feet, 
instead  of  approximately  15  feet,  as  the  evi- 
dence shows  that  it  actually  was?  We  think 
the  difference  would  be  a  trifle,  if  any;  and 
certainly  there  Is  no  evidence  In  the  record 
to  show  that  such  a  difference  in  the  d^th 
of  the  overflow  might  have  made  a  materia] 
difference  In  the  extent  of  the  damage  done. 
For  these  reasons,  it  must  be  held  that  ne- 
ther the  defendant's  conduct  nor  its  proper- 
ty, nor  both  together,  constituted  the  proxl> 
mate  cause  of  the  plaintiff's  injuries. 

While  the  judgment  denying  the  motion 
for  a  new  trial  must  be  reversed  for  the  rea- 
sons pointed  out,  yet  it  should  not  be  amiss 
to  point  out  also  what  appears  to  be  a  ma- 
terial variance  between  the  theory  of  the 
case  laid  in  the  petition  and  the  theory  of  the 
case  sought  to  be  shown  by  the  evidence.  In 
the  petition  there  is  no  Intimation  that  the 
defendant  was  guilty  of  any  faulty  construc- 
tion. Improper  maintenance,  or  negligent  op- 
eration of  Its  dams  In  the  regular  course  of 
its  business.  The  wrongful  act  charged 
against  the  defendant  in  the  plaintiff's  peti- 
tion Is  a  positive  and  deliberate  misuse  by  the 
defendant  of  Its  property,  to  the  plaintiff's 
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Injury;  th»  allegations  of  Inducement  and 
charge  being,  respectively:  (1)  That  the  com- 
pany maintained  two  dams  across  Tallulah 
river,  thereby  obstructing  the  natural  flow 
of  the  river,  collecting  and  holding  two  large 
volumes  of  water,  one  dam  holding  a  volume 
BO  feet  deep,  400  yards  wide  and  3  miles  long, 
the  other  a  volume  50  feet  deep,  a  half  mile 
wide  and  8  miles  long;  and  (2)  that  having 
BO  collected  and  stored  said  water,  the  de- 
fendant suddenly  "released"  and  "turned 
loose"  these  immense  volumes  of  water  upon 
the  plalntiee's  property,  etc.  Such  Is  the  peti- 
tion, though  not  one  word  of  evidence  was 
offered  by  the  plaintiff  to  establish  his  charge 
that  the  defendant  had  misused  its  property, 
either  willfully  or  from  lack  of  due  care. 
On  the  contrary,  the  plaintiff  contented  him- 
self by  showing  merely  that  the  defendant 
had  previoosly  installed  a  certain  mechanical 
device,  designed  to  work  automatically  and 
prevent  the  accumulation  of  water  beyond  a 
fixed  depth,  and  that  on  the  occasion  in  ques- 
tion this  machine  worked  merely  as  it  was 
designed  to  work.  Such  evidence  does  not 
establish  the  charge  in  the  petition.  Until 
the  impropriety  of  such  a  use  of  such  a  de- 
vice Is  alleged  and  proved,  the  other  evidence 
touching  it  does  not  establish  anything 
against  the  person  so  using  it.  Moreover, 
from  the  uncontradicted  evidence  in  behalf 
of  the  defendant,  it  appears  that  the  auto- 
matic gates  were  of  an  improved  and  modern 
design,  their  advantage  over  older  designs 
b^ng  that  they  released  an  excessive  Inflow 
of  water  more  gradually  and  in  less  bulk 
than  did  the  older  designs;  and  it  farther 
appears,  from  all  the  evidence,  that,  on  the 
occasion  in  question,  the  dam,  the  flashboards, 
and  the  automatic  gates  merely  performed 
the  function  for  which  they  were  designed, 
performing  it  substantially,  if  not  precisely, 
in  the  maimer  in  which  they  were  designed 
to  perform  It  in  such  a  situation. 

The  plalntUTs  losses  therefore  were  not 
chargeable  to  the  defendant,  and  the  plaintiff 
was  not,  under  any  view  of  the  case,  entitled 
to  a  verdict  In  his  favor,  and  the  defendant's 
motion  for  a  new  trial  ^ould  have  been  sus- 
tained. 

Judgment  reversed. 

WADB,  O.  J.,  and  GEORGE,  J.,  concur. 

(21  Qa.  App.  39) 

EMANUEL  COUNTY  v.  BRINSON. 

(No.  8294.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  19,  1917.) 

(Si/Uabut  by  the  Court.} 

DiBECTKD  VeBDIOT. 

No  error  was  committed  by  the  presiding 
judge  in  bis  rulings  on  the  demurrers,  the  de- 
fendant introduced  no  evidence,  the  evidence  for 
the  plaintiff  demanded  a  finding  in  his  favor,  and 
the  conrt  properly  directed  a  verdict  for  plain- 
tiff. 


Error  from  Superior  Court,  Emanud  Comi- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  B.  L.  Brlnson  against  EmanuM 
County.  Judgment  for  plaintiff  on  a  directed 
verdict,  and  defendant  brings  error.  Af- 
firmed. ' 

T.  N.  Brown,  of  Swainsboro,  for  plaintiff 
In  error.  Wllllanis  &  Bradley,  of  Swains- 
boro, for  defendant  In  error 

BLOODWORTH,  J.    Judgment  affirmed. 

BROXIiES,  P.  Jh  and  JENKINS,  J.,  con- 
cur. 


(ZL  Oa.  App.  48) 

PETERSON  V.  McAllister.    (No.  sna) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Sept  19,  1917.) 

fSyllabut   &y  the  Court.) 

1.  Profbb  Instbtctions. 

When  considered  in  the  light  of  the  entire 
charge  of  the  court  and  of  the  facts  of  the  caae^ 
the  instructions  complained  of  contain  no  error. 

2.  Trial  «=32eO(l)   —  Requxstko  Instbuo- 

TIONS— GiVKN  iNSTBTCnONS. 

So  much  of  the  requested  inatractions  as 
was  legal  and  pertinent  was  sufficiently  covered 
by  the  charge  of  the  court 

3.  Stifficienct  of  Evidence. 

The  verdict  was  authorised  bj  the  evidence, 
and  the  court  did  not  err  in  ovetroUng  the  mo- 
tion for  a  new  trial. 

Error  from  City  Court  of  Ft  Gaines;  Ben 
M.  Turnlpeeed,  Judge. 

Action  between  Beulah  Peterson  and  Susie 
McAllister,  administratrix.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

E.  R.  King,  of  Ft  Galnea,  and  U  M.  Ram- 
bo,  of  Blakely,  for  plaintiff  in  error.  ZeCh 
Arnold,  of  Ft  Gaines,  and  A.  L,  Miller,  of 
Edison,  for  defendant  In  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

JENKINS  and  BLOODWORTH,  JJ.,  con- 
cur. 


(U  Oa.  AN).  «) 
RABUN  T.  OOMMEROIAL  NAT.  BANK  OV 

MACON.  (No.  8373.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2, 

Sept  19,  1917.) 

(Syllalua  ly  the  Court.) 

1.  Bills  and  Notes  «=»150(1),  497(1)  —  Evi- 
dence «=>317(4)  —  "Neootiable  Inotbu- 
MENT'*  —  Bona  Fide  Holdeb  —  Statute  — 
Hearsay. 
A  promissory  pote,  payable  to  the  order  of 
the  maker  and  properly  indorsed  by  him,  is  a 
"negotiable  instrument"  and  the  holder  is  pre- 
sumed to  be  such  bona  fide  and  for  value.    Civil 
Code  1910,  {  4288 ;  Pryor  v.  American  Trust  * 
Banking  Co.,  15  Ga.  App.  822,  84  S.  K.  312(1); 
Wade  V.  Elliott  et  aL,  11  Ga.  App.  646,  75  S.  E. 
989;    Rhodes  v.   Beall   et  al.,  73   Ga.   641(1); 
Paris  et  al.  v.  Moe,  60  Oa.  91(1);    Bennett  v. 
Gilmer,  15  Ga.  App.  650,  84  S.  B.  151(1).    This 
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presumption  in  f&ror  of  the  bolder  of  such  an 
instrument  is  not  overcome  by  proof  made  of  tbc 
declarations  of  the  payee  thereof,  whether  made 
before  or  after  its  maturity,  where,  on  the  trial 
of  an  action  brought  by  the  holder,  such  declara- 
tions are  admitted,  even  without  objection,  for 
the  purpose  of  showing  that  the  plaintiff  had  not 
in  fact  become  the  bona  fide  holder,  for  value, 
of  the  note  before  its  maturity;  it  not  further 
appearing  that  such  declarations  were  made  to 
the  plaintifF,  or  that  the  latter  had  any  knowl- 
edge thereof  before  acquiring  title  to  the  note. 
Harris  v.  Bank  of  IdtUe  Bock,  107  6a.  407(1), 
409,  33  S.  El.  404.  Such  testimony,  even  though 
admitted  without  objection,  is  merely  hearsay, 
and  without  probative  value.  Suttles  v.  SeweO, 
117  Ga.  214,  216,  43  S.  B.  486;  Bastlick  ▼. 
Southern  Bailway  Ca,  116  6a.  48,  42  S.  E. 
490(1):  Kemp  v.  Central  of  6eorgia  Railway 
Co.,  U2  Ga.  560,  SO  S.  E.  465(2). 

[Bd.  Note. — For  other  deGnitions,  aee  Words 
and  Phruea,  First  and  Second  Serlea,  Negotia- 
ble Instrument] 

2.  BII.I.S  AND  Notes  «=sB84— Aotiok— Attob- 
hit'b  Fex»— Judovsnt. 
Under  the  foregoing  rulings,  there  is  no  mer- 
it in  the  grounds  of  the  motion  for  a  new  trial, 
except  the  one  pertaining  to  attorney's  fees  be- 
ing allowed.  Since  the  answer  denied  the  allega- 
tion that  notice  for  attorney's  fees  was  given, 
and  no  proof  of  the  giving  of  such  notice  was 
made,  it  was  error  to  direct  a  verdict  including 
■Dch  fees.  Cowart  v.  Bush,  142  6a.  ^  82  S.  E. 
441(3) ;  Tamer  et  al.  v.  Bank  of  Maysville,  13 
Ga.  App.  647,  79  S.  B.  180.  It  is  therefore 
ordered  that  the  judgment  of  the  court  below 
be  affirmed,  with  direction  that  the  attorney's 
fees  included  in  the  judgment  be  written  off. 

Error  from  Superior  Govut,  Calhoun  Coun- 
ty; B.  B.  Cox,  Judge. 

Action  by  tbe  Commercial  National  Bank 
of  Macon,  6a.,  against  Z.  T.  Babnn.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed,  with  direction. 

B.  W.  Fortson,  of  Arlington,  for  plaintifT  In 
enor.  Pope  A  Bennet,  of  Albany,  for  de- 
fendant In  error. 

JENKINS,  J.  Judgment  afflnned,  with  di- 
lectloD. 

BROYLES,  P,  J.,  and  BLOODWORTH,  J., 
eoncor. 

(a  Oa.  App.  U) 

BSKPIRB  COTTON  OIL  Ca  v.  CONTINEN- 
TAL 6IN  CO.     (No.  8262.) 

(Orart  of  Appeals  of  Georgia,  Division  No.  2. 
Sept.  18,  1917.    On  Motion  for  Re- 
hearing, Sept.  27,  1917.) 

(Syttabu*  by  the  Court.) 

1.  Saixs  «=s>466,  472(^— CoNDinoNAi.  Baud— 
PnacHABK-MoNKT  Note— NoTicK  of  Sell- 
tt's  Tinjc. 
Whether  or  not  the  defendant  occupied  the 
poation  of  a  bona  fide  purchaser,  a  duly  re- 
corded purchase-money  note   reserving  title  to 
persmalproperty  described  as  follows:  "The  fol- 
lowing machinery  sold   to  the  undersigned  by 
Continental  Gin  Company,  viz.;  3  70-8aw  R.  H. 
Winship  plain  gins;   3  7(>-8aw  claw  C  feeders; 
1  210-8aw  condenser  with  support  and   flues; 
1  20-saw  lint  flue;    1  30-inch  cylinder  D.   B. 
steam  power  press  with  transfer  and  feedings;  1 
10-incfa  class  G  elevator  as  per  contract ;   shafts 


ing,  pulleys,  and  belting  as  per  contract"— waa 
sufficient  to  afford  record  notice  to  third  persons 
of  the  fact  that  tbe  title  to  the  property  was  in 
the  vendor,  it  also  appearing  that,  following 
the  contract  of  sale,  the  vendees  took  possession 
of  the  property,  and  that  it  remained  in  their 
hands  and  was  operated  by  them  for  an  entire 
ginning  season.  Thomas  Furniture  Co.  v.  T.  & 
C.  Furniture  Co.,  120  Ga.  879,  48  S.  E.  833  (2): 
Charles  v.  Valdosta  Foundry  &  Machine  (!!o.,  4 
Ga.  App.  7S3,  62  S.  E.  493.  There  is  no  provi- 
sion of  law  requiring  that  such  an  instrument 
shall  state  the  locality  of  the  machinery  or  up- 
on whose  land  it  is  located,  nor  need  it  specify 
the  county  of  residence  of  the  maker.  The  law 
requires  that  tbe  contract  shall  be  executed  and 
attested  in  tbe  same  manner  as  mortgages  on 
personal  property,  and  recorded  within  30  days 
from  its  date,  in  the  county  Where  the  vendee  re- 
sides, if  a  resident  of  this  state,  and  provides 
that  in  other  respects  it  shall  be  governed  by 
the  laws  relating  to  the  registration  of  mort- 
gages,   av.  Code  1910,  {{  3318,  3319,  S307,  S267. 

{Additiotutl  8vtl<ii»*  iV  Bditoriol  Staff.) 
On  Motion  for  Rehearing. 

2.  Afpbai.  and  Ebsob  «e9731(1)  —  Assiair- 

KENT  OF  EbBOB— StTFFICIENCT. 

Under  <3iv.  Code  1910,  {  6142,  providing  that 
a  party  desiring  to  review  a  judgment  frrant- 
ing  or  refusing  a  new  trial  shall  apeeificBlly 
set  out  the  errors  eomplained  of,  a  general  as- 
signment that  the  verdict  is  contrary  to  law  pre- 
sents nothing  tot  the  decision  of  the  appellate 
court. 

3.  FiXTUBES  «=3>35(2)  —  Maohirkbt  —  Bti- 
DEHCX. 

Evidence  held  not  to  req\ilre  a  finding  that 
machinery  sold  under  a  contract  of  conditional 
sale  had  become  a  part  of  the  realty. 

4.  FiXTUBES  i8=»21— Sauc  or  Land— Condi- 
tional Sale— TnxB  or  Sellxb. 

Where  machinery  sold  under  a  contract  of 
conditional  sale  retained  Its  character  as  per- 
sonalty, the  sale  of  the  land  first  by  the  buyer's 
lessor,  and  then  by  the  purchaser  to  the  defend- 
ant, could  not  affect  the  seller's  rights  under  the 
contract. 

Error  from  Superior  Court,  FoltiMk  County; 
Geo.  L.  Bell,  Judge. 

Trover  by  the  Continental  Gin  (Company 
against  the  Empire  Cotton  Oil  Company. 
Judgment  for  plalntifF,  motion  for  new  trial 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

In  June,  1910,  the  Continental  Oln  Com- 
pany Bold  to  J.  C.  and  James  Council  certain 
machinery,  for  which  It  took  purchase-money 
notes  containing  the  following  provisions: 

"This  .bote  given  in  part  payment  for  the  fol- 
lowing machinery  sold  to  the  undersigned  by 
Continental  Gin  Company,  viz.  3  70-saw  R.  H. 
Winship  plain  gins ;  3  70-8aw  class  C  feeders ; 
1  210-Baw  condenser  with  support  and  fines; 
1  20-saw  lint  flue;  1  30"  cylinder  D.  B.  steam 
power  press  with  transfer  and  feedings ;  1  10" 
class  C  elevator,  as  per  contract;  shafting, 
pulleys,  and  belting  as  per  contract.  It  la 
expressly  understood  and  agreed  by  and  between 
the  holder  and  maker  of  this  note  that  the  title 
and  ownership  of  said  machinery  for  which 
this  note  is  given  shall  remain  in  the  said  Con- 
tinental Gin  Company  or  owner  of  this  note, 
until  this  note  and  aU  other  Installment  notes, 
or  any  renewals  thereof,  shall  be  paid  in  full." 

The  notes  were  Indorsed  by  the  McRae  OU 
&  Fertilizer  Company.  The  makers  were 
residents  of  Telfair  county,  and  tbe  notes 
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were  there  recorded.  J.  C  and  James  Coun- 
cil kept  and  operated  the  ginning  outfit  dur- 
ing the  season  of  1910-11  on  premises  in  Tel- 
fair county  owned  by  the  McRae  Oil  &  Fer- 
tilizer Company.  After  the  close  of  the  sea- 
son, that  company,  without  authority  of  the 
Councils,  took  possession  of  the  ginning  out- 
fit, and  subsequently  sold  the  "land  upon 
which  the  gin  machinery  In  litigation  was 
located"  to  the  Telfair  Fertilizer  Company, 
conveying  It  by  deed  dated  January  10,  1012. 
The  latter  company  conveyed  this  land  to  the 
Empire  Cotton  Oil  Company  by  a  deed  dated 
June  22,  1912,  In  which  was  Included: 

"All  other  property,  both  real  and  personal, 
which  the  party  of  the  first  part  owns,  of  every 
character  whatsoever,  and  wherever  the  same 
may  be  situated,  used  in  connection  with  or  be- 
longing to  the  oil  and  fertilizer  business  or  gin- 
neries of  the  party  of  the  first  part,  except  its 
cash,  notes  and  accounts  receivable  and  other 
choaes  in  action,  the  raw  material,  manufactured 
products,  and  supplies  on  band,  not  used  in  the 
operation  of  said  oil  and  fertilizer  or  otlier 
plants." 

The  Continental  Gin  Company  brought  suit 
In  trover  against  the  Ejmplre  Cotton  Oil  Com- 
pany for  the  machinery,  and  recovered  there- 
in, and  the  defendant  moved  for  a  new  trial, 
which  was  refused,  and  it  excepted.  The 
only  ground  of  the  motion  besides  the  gen- 
eral grounds,  that  the  verdict  Is  contrary  to 
law  and  to  the  evidence,  etc.,  was  the  ground 
that  the  court  erred  in  admitting  in  evidence 
the  purchase-money  notes  containing  the  res- 
ervation of  title,  for  the  reason  that: 

"They  did  not  state  the  locality  of  nor  upon 
whose  land  said  machinery  was  located,  whether 
in  Telfair  county  or  elsewhere;  that  the  de- 
scription of  the  machinery  as  set  oat  In  the 
notes  was  insufficient  to  describe  the  machinery, 
and  insufficient  to  put  any  one  on  notice  of  plain- 
tiff's claim  thereto;  and  that  the  notes  do  not 
specify  the  residence  of  Messrs.  J.  C.  and  James 
Council,  the  makers  of  the  notes  or  contracts." 

King  &  Spalding  and  Anderson  ft  Roun- 
tree,  all  of  Atlanta,  for  plaintiff  in  error.  R. 
li.  J.  ft  S.  J.  Smith,  of  Commerce,  and  E.  M. 
ft  O.  F.  Mitchell,  of  Atlanta,  for  defendant  in 
error. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

On  Motion  for  Rehearing. 

JENKINS,  J.  [1]  It  Is  contended  by  coun- 
sel for  the  plaintiff  In  error,  both  In  their 
original  brief  and  in  their  motion  for  re- 
hearing, that  the  machinery  Involved  in  this 
suit  was  Intended  to  be  and  actually  was 
attached  to  land,  thereby  becoming  fixtures, 
and  that  therefore  the  vendor  of  the  ma- 
chinery could  not,  by  reason  of  having  re- 
served title  to  It,  recover  It  from  the  owner 
of  the  land — the  plaintiff  In  error — which, 
without  actual  knowledge  of  such  reserva- 
tion of  title,  bought  the  land  from  the  com- 
pany to  which  the  McRae  Oil  &  Fertilizer 
Company,  the  lessor  of  the  premises  to  the 


purchasers  of  the  machinery,  had  sold  the 
land.  Section  6142  of  the  ClvU  Cede  of  1910 
provides: 

"When  a  party  desires  to  review  the  judgmeitt 
of  the  court  in  granting  or  refusing  a  new  trial, 
the  plaintiff  in  error  shall  specifically  set  out 
the  errors  complained  of." 

[S]  The  only  assignment  of  error  which  it 
would  seem,  under  any  view,  might  be  taken 
as  covering  the  point  here  mentioned  is  the 
general  ground,  contained  in  the  motion  for 
a  new  trial,  that  the  verdict  Is  "contrary  to 
law."  Under  the  rulings  made  by  the  Su- 
preme Court,  such  an  assignment  presents 
nothing  for  the  decision  of  the  appellate 
court  Napier  v.  Burkett,  113  Ga.  607,  38  S. 
E.  941 ;  Roberts  v.  Keeler,  111  Ga.  181,  38 
S.  E.  617.  See,  also.  Civ.  Code  1910,  t  6203; 
McKelvln  v.  State,  17  Ga.  App.  418,  87  S.  E. 
150.  But,  apart  from  this,  we  do  not  think 
the  evidence  required  the  Jury  to  find  that 
the  machinery  had  become  a  part  of  the 
realty.  It  Is  clear  that  such  was  not  the  In- 
tention of  the  vendor  or  his  vendee,  since 
by  the  terms  of  the  sale  the  title  to  the  ma- 
chinery was  to  remain  in  the  vendor  until 
the  purchase  money  was  paid.  The  McRae 
Oil  &  Fertilizer  Company,  who  the  plaintiff 
in  error  contends  was  the  owner  of  the  land 
to  which  the  machinery  became  affixed  and 
was  the  lessor  of  the  vendee  of  the  machin- 
ery, became  a  party  to  this  contract  by  its 
indorsement  of  the  note.  Section  3621  of  the 
Civil  Code  of  1910  declares  that: 

"Anything  intended  to  remain  permanentl; 
in  its  place,  though  not  actually  attached  to  tibe 
land,  such  as  a  rail  fence,  is  a  iwrt  of  the  rtii- 
ty  and  passes  with  it.  Machinery,  not  actually 
attached,  but  movable  at  pleasure,  is  not  a  part 
of  the  realty." 

This  provision  of  law  does  not,  however, 
always  provide  a  certain  and  easy  test  by 
which  it  can  be  determined  In  a  glvea  case 
whether  or  not  the  article  in  question  re- 
mains personalty,  or  is  attached  to  the  realty 
and  a  part  thereof.  In  Smith  r.  Odom,  ^ 
Ga.  499  (2),  it  was  said: 

"Prima  facie,  the  running  gear  of  a  gin,  in 
position  for  use,  and  attached  to  the  ginhouse,  is 
a  fixture  and  passes  with  the  land.  The  gin, 
proper,  is  personalty,  and  does  not  pass  without 
express  agreement  or  something  equivalent  Th« 
same  is  true  of  the  band.  But  to  treat  all  these 
things  as  fixtures,  or  on  the  other  hand  as  per- 
sonalty, is  not  inconsistent  with  an  absolute 
deed  conveying  the  land  and  appurtenances,  if 
the  true  intention  of  the  parties  can  be  obtained 
from  the  res  gestse  of  the  contract  Where  there 
is  doubt  or  uncertainty,  the  Jury,  and  not  the 
court,  should  determine  the  question  of  inten- 
tion." 

See,  also.  Power  v.  Garrison,  141  Ga.  42ft 
81  S.  E.  225;  Pendley  Brick  Co.  v.  Hard- 
wlck  ft  Co.,  6  Ga.  App.  114,  64  S.  E.  664. 

In  the  present  case  the  machinery  indud- 
ed  no  engine  or  boiler,  and  nothing  was  Im- 
bedded In  brick  or  wood  or  attached  in  a 
permanent  manner  to  the  Walls;  but  the  gins 
were  merely  screwed  to  the  floor  on  one  side^ 
and  the  shafting  and  pulleys  on  the  other, 
and  the  other  things  were  not  fastened.  It 
the  shafting  and  pulleys  were  to  be  con- 
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sldered  pa^  of  the  running  gear,  any  pre- 
sumption that  they  were  Intended  to  be  part 
of  the  land  was,  In  the  minds  of  the  Jury, 
rebutted  by  the  clreumstances  of  this  case, 
Including  the  original  intent  of  the  parties. 

Is  the  case  altered  by  the  fact  that  the 
lessor  of  the  premises  to  the  purchasers  of 
the  machinery  sold  the  land  to  another  com- 
pany, and  that  the  vendee  of  the  land  In 
turn  conveyed  the  premises,  with  a  clause 
speclflcaliy  Including  the  machinery,  to  the 
plaintiff  in  error,  which  claims  as  an  inno- 
cent purchaser,  not  shown  to  have  had  ac- 
tual knowledge  of  the  rights  of  the  vendor 
of  the  machinery,  under  a  duly  recorded  res- 
ervation of  title? 

[4]  Assuming,  as  we  have,  that  the  Jury 
were  authorized  to  find  that  the  machinery 
bad  not  become  a  part  of  the  realty,  but  retain- 
ed Its  character  of  personalty,  the  sale  of  the 
realty  first  by  the  lessor  of  the  premises,  and 
then  by  the  lessor's  vendee,  could  not  af- 
fect the  rights  of  the  plaintiff  under  the 
plalntiGrs  duly  recorded  reservation  of  title 
to  the  machinery.  Were  a  contrary  assump- 
tion to  be  made  as  to  the  character  of  the 
machinery,  and  were  It  to  be  treated,  under 
the  evidence,  as  having  been  affixed  to  the 
realty  so  as  to  become  a  part  thereof,  then 
there  is  abundant  authority  for  holding  that 
a  vendee  of  the  premises,  without  notice, 
would  .be  unaffected  by  the  reservation. 

Appended  to  the  report  of  the  case  of  Eoyn- 
olds  v.  Ashby,  considered  and  determined 
by  the  House  of  Lords,  In  1  B.  R  C.  653, 
there  la  an  exhaustive  note  In  which  the 
rulings  of  American  courts  are  considered, 
and  on  page  665  of  this  annotation  the  writ- 
er says: 

"With  a  single  excepKon,  it  seems  to  have  been 
nnanimously  held  in  the  United  States  that  the 
rights  of  a  purchaser  of  the  realty  without  no- 
tice of  the  claim  of  the  seller  of  fixtures  are 
unaffected  by  the  letter's  retention  of  title  there- 
to, or  reservation  of  a  right  to  retake  them 
npon  default  in  payment  of  the  purchase  price." 

Numerous  cases  supporting  this  view  are 
then  cited,  with  the  following  comment : 

"A  reason  sometimes  given  why  a  bona  fide 
purchaser  of  realty  wiU  obtain  good  title  to 
fixtures  notwithstanding  an  agreement  made  by 
the  person  installing  them  that  title  thereto 
should  be  retained  by  the  seller  until  payment 
«f  the  purchase  price  is  that,  as  the  seller  agrees 
that  the  fixtures  shall  be  converted  in  all  out- 
ward appearance  into  real  property,  he  assume.*) 
the  risk  of  their  bein^  sold  as  such,  and  it  would 
be  contrary  to  justice  to  allow  the  seller  to 
save  himself  by  casting  the  consequences  upon 
the  purchaser  of  the  realty." 

As  stated  by  this  writer: 

"CJorrelatively,  where  the  grantee  of  the  real- 
ty takes  with  notice  of  the  rights  of  the  seller 
of  fixtures,  such  rights  may  be  asserted  against 
him.  This  doctrine  is  usually  stated  with  the 
qualification  that  the  property  must  be  suscepti- 
ble of  retaining  the  character  of  personalty,  and 
not  become  merged  with  the  realty  by  incor- 
poration therewith,  as  in  the  familiar  instance 
of  materials  which  have  become  part  of  the 
house.     Or  as  it  is  sometimes  otherwise  put. 


the  property  must  be  removable  without  material 
injury  to  the  realty  or  to  itself." 

As  to  the  effect  of  legal  notice  of  sndi  a 
reservation  this  writer  says: 

"The  difference  of  Judicial  opinion  which 
marks  nearly  every  phase  of  the  subject  under 
discussion  also  exists  npon  the  question  how  far 
the  filing  of  a  cliattel  mortgage  or  contract  of 
conditional  sale  is  sufficient  to  diarge  intending 
purchasers  or  incumbrancers  of  the  realty  with 
notice." 

That  it  will  have  such  effect  is  held  in  nu- 
merous cases  there  cited,  but  the  contrary 
view  is  announced  by  many- of  the  courts  of 
this  country.  See  Tippett  v.  Barham,  180 
Fed.  76,  103  C.  C.  A.  430,  as  reported  in  37 
L.  R.  A.  (N.  8.)  119,  and  the  note  appended. 
While  we  are  inclined  to  think  the  view 
first  stated  is  founded  upon  better  reason  and 
supported  with  better  considered  authority, 
still,  as  will  be  seen  from  what  we  have  al- 
ready stated,  it  is  not  necessary  that  this 
question  should  be  determined  so  far-  as  tUfl 
case  Is  concerned,  as  the  Jury  were  author^ 
ieed  to  find  that  the  machinery  had  altogeth- 
er  retained  its  character  of  personalty ;  and 
it  is  therefore  not  necessary  to  consld^ 
whether,  treating  it  as  a  fixture  removable 
without  material  Injury  to  the  realty,  It 
could  be  claimed  by  Its  vendor,  which  had 
given  legal  notice  of  a  reservation  of  title. 
There  are  other  contentions  made  by  the  de- 
fendant In  error  growing  out  of  the  evidence, 
which,  though  of  seeming  merit,  we  do  not 
think  it  necessary  to  state  and  consider.  The 
motl<»i  for  rehearing,  ux>on  conslderati<m  at 
all  of  its  grounds,  is  denied. 


(21  Qa.  App.  23) 
WILLIAMS  MFG.  CO.  v.  J.  S.  SCHOFIELD'S 
SONS  CO.     (No.  7786.) 

(Court  of  Appeals  oi  Georgia,  Division  No,  2l 
Sept  19,  1917.) 

(8vlMm$  by  the  Court.) 

1.  SAI.EB  4=>261(6)  —  CoNSTBtrcnoN  of  Coit- 

TBACT— WaB»ANTT. 

Where  a  foundry  enters  into  a  contract  with 
a  manufacturer  of  a  patented  hay  press  to  fur- 
nish 600  sets  of  hay  press  castings,  and  in  the 
contract  is  a  clause  in  which  the  foundry  agrees 
to  "furnish  properly  all  castings  needed  by  the 
undersigned  (the  manufacturer  of  the  hay  press), 
whether  of  the  exact  pattern  now  used  or  not,' 
this  clause  is  not  a  warranty  of  "the  particular 
goods  to  be  furnished,  both  as  to  kind  and 
quality." 

2.  Sau:s  €=»418(8)— Breach  of  Contbact— 
Remote  Damages— Statute. 

While  the  damages  complained  of  in  this 
case  could  possibly  be  traced  to  the  defects  in 
the  castings,  they  were  remote  and  consequential, 
and  not  the  natural  consequence  of  a  breach 
of  the  contract,  and  were  not  such  damages  as 
the  parties  contemplated  at  the  time  the  con- 
tract was  made,  as  a  nrobable  result  of  its 
breach. 

3.  Appeai,  and  Ehbob  <S=»1040(1)— Habmless 
Ebeob— Failube  to  Change  Date  or  Oe- 

DEK  ON  DBMUBEEB. 

There  was  no  error  harmful  to  the  defend- 
ant in  the  failure  of  the  judge  to  change  the 
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date  of  the  order  on  the  demurrer  from  the  6th 

to  the  7th  of  July. 

4.  Costs   <8=»257— Items— Rkcokd. 

There  is  no  law  which  allows  costs  to  he 
.taxed  against  the  defendant  in  error  for  a  por- 
tion of  the  record  which  is  made  a  part  thereof 
at  the  suggestion  of  the  presiding  judge. 

Error  from  City  Court  of  Slacon;  Du  Pont 
Gnerry,  Judge. 

Action  by  the  J.  S.  Schofleld's  Sons  Com- 
pany against  the  Williams  Manufacturing 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  S.  Schofleld's  Sons  Oinnpany  sued  Wil- 
liams Manufacturing  Company  for  1306.75' on 
an  account,  the  first  item  of  which  was  dated 
October  2,  1912,  and  the  last  dated  November 
80,  1912.  Practically  the  entire  account  was 
for  castings.  Williams  Manufacturing  Com- 
pany filed  a  plea  In  which  was  set  up  the 
course  of  dealing  for  several  years  between 
'the  parties,  consisting  in  tbe  manufacture  of 
castings  for  a  hay  press,  and  that  the  Wil- 
liams Manufacturing  Company  owned  a  pat- 
ent right  granted  by  the  United  States,  whlcA 
gave  the  WiUlams  Manufacturing  Company 
the  exclusive  right  to  make  and  sell  the  hay 
press,  and  further  alleging  that  they  furnish- 
ed to  the  plaintiff  a  particular  kind  of  pattern 
used  for  tbe  purpose  of  making  the  chilled 
castings ;  that,  owing  to  the  friction  in  the 
operation  of  certain  described  parts,  to  pre- 
vent wear,  it  was  necessary  that  these  parts 
should  be  very  hard,  and  for  this  reason  the 
defmdant  furnished  tbe  pattern  necessary  to 
make  this  particular  kind  of  casting;  also 
that,  owing  to  tbe  course  of  dealing  for  sever- 
al years,  it  was  fully  understood  between  the 
parties  that  these  particular  parts  should  be 
chilled,  and  that  the  plaintiff  had  been  mak- 
ing these  parts  of  the  necessary  quality  for 
several  years,  until  about  May,  1912,  When 
tbe  plaintiff  furnisbed  tbe  defendant  a  large 
lot  of  castings  of  a  very  inferior  quality,  and 
so  soft  as  to  be  absolutely  useless  in  the 
operation  of  the  hay  press,  for  the  reason 
that  they  would  wear  out  in  a  few  hours ; 
Whereas,  when  properly  made,  tbey  would 
last  from  seven  to  eight  years,  and  that,  not- 
withstanding that  the  plaintiff  knew  at  the 
time  it  furnished  these  castings  that  they 
were  soft  and  unfit  for  the  use  intended,  no 
notice  of  their  quality  was  given  to  the  de- 
fendant Attached  to  tlie  plea  was  a  copy  of 
the  contract  between  the  parties,  as  follows : 
"Macon,  Ga.,  Mar.  9,  1912. 

"J.  S.  SchoSeld  Sons  Company  agree  to  make 
five  hundred  (500)  sets  of  hay  press  castings 
at  two  cents  per  pound,  for  the  Williams  Manu- 
facturing Company.  Settlement  by  note  on  the 
5th  of  each  month.  Due  November  10th.  It 
is  agreed  that  all  orders  for  parts  of  sets  during 
this  year  will  be  furnished  and  billed  at  the 
above  prices  and  terms,  and  further  that  parts 
for  power  press  as  heretofore  furnished  will  be 
made  at  the  above  price.  Said  Schofield  Sons 
agree  to  furnish  properly  all  castings  needed  by 
the  undersigned,  whether  of  the  exact  pattern 
now  used  or  not.  Said  Schofield  Company 
agree  to  keep  pattern  in  good  repair  at  their 


own  expense.  Said  Schofield  Sons  agree  to  re- 
place free  of  charge  all  defective  castings  fur- 
nished by  them.** 

In  tbe  original  plea  it  was  alleged  that,  by 
reason  of  the  fact  that  the  defendant  was  ig- 
norant of  the  Inferior  quality,  it  had  equipped 
presses  with  these  parts  and  shipped  them 
through  a  large  territory,  and  was  unable  to 
designate  which  presses  Qiese  parts  were 
used  upon  until  complaints  were  made,  and 
for  that  reason  asked  leave  to  amend  their 
plea  later  r  that  on  July  6,  1916,  the  defend- 
ant filed  an  amendment  to  its  plea,  exhibiting 
a  list  of  items  and  exipenses  amounting  to 
$1,339.89 ;  that  Immediately  upon  offer  of  this 
amendment  the  plaintiff  demurred  to  both 
the  original  plea  and  tba  amendment,  as 
follows: 

"Plaintiff  demurs  to  the  plea  and  answer  of 
the  defendant  as  amended  on  the  following 
grounds : 

"(1)  Because  the  same  sets  out  no  defense  to 
plaintiflTs  fntition,  and  is  not  good  as  a  plea 
of  recoupment  or  set-off. 

"(2)  Because  the  damae>e6  sought  to  be  recover- 
ed are  too  remote  and  cannot  be  traced  solely 
to  the  alleged  breach  of  the.  contract,  and  are 
not  capable  of  exact  computation,  and  are  apec- 
ulative  in  their  nature. 

"(3)  It  specially  demurs  to  so  mudi  of  said 
plea  and  answer  as  amended  aa  seeks  to  re- 
cover expenses  incurred,  because  said  expenses 
do  not  appear  to  have  been  necessary  expenses 
incurred  in  complying  with  the  contract,  but 
were  expenses  incurred  by  the  defendant  in  the 
conduct  of  its  business  independent  of  the  con- 
tract. 

"(4)  Because  by  the  express  terms  of  the  con- 
tract relied  upon  by  the  defendant  plaintiff's 
warranty. was  to  replace,  free,  all  defective  cast- 
ines;  and  the  contract  therefore  excluded  the 
recovery  of  damages  for  defective  castings  ac- 
cepted and  used  by  the  defendant. 

"(5)  Specially  to  so  much  of  the  plea  and  an- 
swer as  amended  as  seeks  to  recover  for  injury 
to  defendant's  business  and  for  loss  of  trade 
and  business,  because  such  damages  are  remote 
and  speculative,  and  not  capable  of  exact  com- 
putation, and  cannot  be  traced  solely  to  the  al- 
leged breach  of  tha  contract 

"(6)  Specially  to  so  much  of  said  ilea  and  an- 
swer as  amended  as  seeks  to  recover  damages  for 
injury  to  trade  and  business,  because  it  does 
not  appear  specificallv  or  definitely  how  or 
wherein  defendant  was  Injured. . 

"(7)  Specially  to  so  much  of  the  amended 
plea  and  answer  as  seeks  to  recover  expenses, 
salary,  and  price  on  account  of  hay  presses  sliip- 
ped  to  Iiaurenburg  and  Augusta,  because  the 
said  damages  are  not  itemized,  and  no  bill  of 
particulars  is  attached. 

"(8)  Specially  to  so  much  of  the  amended  plea 
and  answer  as  se^s  to  recover  damages  for 
loss  of  hay  presses  shipped  to  Parlin  ft  Oren- 
dorff  Company  because  the  damages  are  not 
itemized;  and  no  bill  of  particulars  is  attach- 
ed showing  the  items  therefor." 

[Paragraphs  9  and  16  of  the  demurrer  are  die 
same  as  paragraph  8,  except  as  to  the  parties 
and  places  to  which  the  presses  were  deUvercd.) 

"(11)  Specially  so  much  of  said  amended  plea 
and  answer  as  seeks  to  recover  damages  upon 
resale  of  hay  presses  shipped  to  WinnewooA 
Okl.,  because  the  damages  are  not  itemized,  and 
it  is  not  shown  when,  where,  or  to  whom  saio 
resales  were  made,  or  that  the  plaintiff  was  no- 
tified of  the  time  and  place  of  resale,  and  because 
said  damages  are  not  recoverable,  defendant  not 
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escablishing  by  its  plea  and  answer  a  proper 
measure  of  damages. 

"(12)  SpeciaU>'  to  so  much  of  said  amended  plea 
and  answer  as  sets  up  the  loss  of  sales,  because  it 
is  not  shown  what  sales  were  lost  or  to  whom, 
or  when,  or  how,  or  wherein  plaintiff  was  re- 
sponsible for  snch  loss  of  sales,  and  because 
Bucb  damages  eapedaUy  are  speculative,  and  are 
not  the  direct  result  of  the  alleged  breach  of  the 
contract  or  within  contemplation  of  the  parties 
when  said  contract  was  made." 

The  demurrer  was  sustained  on  each  and 
all  the  grounds  thereof.  Additional  pleas 
were  filed,  but  need  not  be  considered  here. 
The  trial  resulted  in  a  verdict  for  the  plain- 
tiff for  $187,  principal,  and  $46.d5,  interest 

L.  D.  Moore,  of  Macon,  for  plaintlfT  in  er- 
ror. Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  defendant  in  error. 

BLOODWOBTH,  J.  (after  stating  the  facts 
as  above).  [1]  1.  In  the  bill  of  exceptions  It 
is  alleged  that  the  court  erred  in  sustaining 
the  demurrer  to  the  plea,  and  that  this  er- 
ror "was  controlling  and  affected  the  final 
result  of  the  case,  and  that  the  court  erred 
In  i)ermlttlng  said  verdict  to  be  rendered 
and  said  Judgment  to  be  entered."  There  is 
no  exception  to  the  charge  of  the  court,  no 
allegation  of  error  in  admitting  or  reject- 
ing evidence,  and  no  contention  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
The  only  question,  therefore,  for  us  to  de- 
termine is  whether  the  court  erred  in  sus- 
taining the  demurrer.  Counsel  for  plaintiff 
in  error  insists  that  in  the  following  clause. 
In  the  contract,  to  wit:  "Said  Scbofleld's 
Sons  agree  to  furnish  properly  all  castings 
needed  by  the  undersigned,  whether  of  the 
^tact  pattern  now  used  or  not"— the  word 
"properly"  being  descriptive  of  the  subject- 
matter,  this  clause  was  a  warranty  of  "the 
particular  goods  to  be  furnished,  both  as  to 
kind  and  quality."  In  this  we  cannot  agree 
with  learned  counsel.  It  occurs  to  us  that, 
though  the  word  "properly"  appears  in  the 
contract.  It  was  not  the  word  originally  in- 
tended, but  that  it  should  have  been  "prompt- 
ly." However,  we  must  deal  with  the  words 
of  the  contract  as  we  find  them.  The  word 
"properly"  In  this  sentence  is  not  descriptive 
of  the  subject-matter  of  the  contract,  the  500 
sets  of  hay  press  castings,  but  refers  to  the 
word  "furnish,"  immediately  preceding  it. 
What  It  would  mean  thus  construed,  what- 
ever the  words  "furnish  properly"  may  mean, 
certain  It  Is  that  the  clause  In  which  it  oc- 
curs cannot  be  considered  as  a  warranty  of 
the  "particular  goods  to  be  furnished,  both 
as  to  kind  and  quality."  The  descriptive 
words  of  the  property  sold  ■\*ere  not  the 
words  In  this  clause  of  the  contract,  but  the 
words  in  the  first  clause  thereof,  to  wit,  "500 
sets  of  hay  press  castings."  Here  is  a  con- 
tract without  express  warranty,  for  the  sale 
of  5(X)  sets  of  hay  press  castings;  and.  If 
such  castings  were  delivered  and  accepted, 
this  was  a  waiver  of  all  defects  which  by 
ordinary  care  and  prudence  might  have  been 
98  S.£}.-d4 


discovered  before  delivery.  If  any  casdnga 
were  defective,  the  contract  itself,  In  the 
clause,  "Said  Schofleld's  Sons  agree  to  replace 
free  of  charge  all  defective  castings  fur- 
nished by  them,"  provides  the  remedy  con- 
templated by  the  parties.  See  Bond  and 
Maxwell  v.  Perrin,  145  Ga.  200,  88  S.  E.  954. 
"When  a  known,  described,  and  definite  ar- 
ticle is  ordered  of  a  manufaetarer,  although  it 
be  stated  by  the  purchaser  that  it  is  required 
for  a  particular  purpose,  yet  if  the  known,  de- 
scribed, and  definite  thing,  which  is  of  the 
kind  and  quality  called  for  by  the  order,  be 
actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  mtend- 
ed  by  tho  buyer."  Fay  &  Eagan  Co.  v.  Dudley 
&  Sons.  129  Ga.  314,  58  S.  E.  826(1);  City 
of  Moultrie  v.  Schofield's  Sons  Co.,  6  Oa.  App. 
464,  66  S.  B.  815(2). 

There  is  nothing  in  the  contract  under  con- 
sideration to  show  that  any  part  of  the  cast- 
ing were  to  be  bard-chilled,  and  no  war- 
ranty to  show  that  they  would  answer  the 
particular  purposes  intended  by  thfe  buyer. 

"In  a  contract  for  the  sale  of  goods,  words 
of  description  of  the  subject-matter  of  the  sale 
are  ordinarily  to  be  regarded  as  simply  a  war- 
ranty that  the  goods  delivered  shall  be  of  the 
character  described  in  the  contract."  Fay  & 
Eagan  Ca  v.  Dudley,  supra;  Henderson  Ele- 
vator Co.  v.  North  Ga.  Mill  Co.,  126  Ga.  279, 
65  S.  E.  BO. 

~  [2]  2.  Under  the  express  terms  of  the  con- 
tract, if  the  plaintiff  furnished  the  defendant  • 
with  defective  castings,  the  defendant  could 
secure  good  ones  by  applying  to  the  plaintiff 
and  this  would  settle  the  question  and  cure 
the  breach.  But  the  defendant  alleges  that 
the  defeats  w^re  latent,  that  it  did  not  know 
of  them  until  oon^laints  reached  it  from 
customers,  and  then  the  damage  had  been 
dome.  Its  plea  is  based  upon  this  idea. 
While  the  damages  complained  of  could  pos- 
sibly be  traced  to  the  defects  in  the  castings, 
they  were  remote  and  consequential,  and 
not  the  natural  consequence  of  a  breach  of 
the  contract ;  and  surely  they  were  not  sacb. 
damages  as  the  parties)  to  the  ccmtract  ooo- 
templated  at  the  time  the  contract  was  made, 
as  the  probable  result  of  its  breach.  In 
TomiAins  v.  Montlcello  Cotton  OU  Co.  (O.  C.) 
153  Fed.  817,  Speer,  District  Judge,  said: 

"Now,  the  object  of  damages  is  compensation, 
and  it  is  a  general  rule  that  tho  party  commit- 
ting the  breach  is  liable  only  for  such  losses 
as  would  naturally  and  probably  be  in  the  con- 
templation of  the  parties  at  the  time  of  mak- 
ing the  contract  In  other  words,  the  par- 
ties would  not  bo  held  liable  for  contingent 
damages  which  they  could  not .  anticipate  as 
reasonably  and  probably  resulting  for  [from?] 
the  breach  at  the  time  they  made  the  contract, 
after  weighing  its  facts  and  conditions." 

Under  our  View  of  the  case,  sections  4394 
and  4395  of  the  Civil  Code  of  1910  settle  the 
proposition  adversely  to  the  plaintiff  in  error, 
and  demand  a  ruling  sustaining  the  demur- 
rer. Thornton  &  Warren  v.  Cordell,  8  Ga. 
App.  588,  70  g.  B.  17;  Birdsey  Co.  v.  Porter, 
18  Ga.  App.  391,  392,  89  S.  B.  435  (3) ;  Find- 
lay  Bri<*  Oo.  V.  American  Sewer  Pipe  Cto., 
18  Ga.  App.  466,  89  S.  E.  535 ;  Waterlot  Co. 
T.  Leonard,  30  Ga.  577 ;  WlUlamooa  t.  Hoov- 
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er,  74  6a.  234,  58  Am.  Rep.  435;  S.  A.  L.  R. 
R.  Co.  V.  Harris,  121  Ga.  TOT,  49  S.  E.  T03; 
Tompkins  v.  Montlcello  Ctotton  Oil  Co.,  supra. 

[3]  3.  In  the  bill  of  exceptions  It  Is  alleg- 
ed that  the  court  erred  In  not  changing  the 
date  of  the  order  on  the  demurrer  from  the 
6th  to  the  Tth  of  July.  It  appears  from 
the  record  that  on  the  6th  day  of  July  the 
judge  signed  an  order  In  which  the  demur- 
rer was  overruled,  but  on  the  next  day 
decided  that  the  demurrer  should  be  sus- 
tained, and,  as  the  original  order  had  not 
been  recorded,  the  word  "overruled"  was 
stricken,  and  the  word  "sustained"  Inserted 
In  lieu  thereof,  but  the  date  was  not  dianged. 
This  appears  in  an  explanatory  note  of  the 
trial  Judge.  It  does  not  appear  that  the  fail- 
ure to  change  the  date  affected  the  rights  of 
the  plalntlft  In  error,  and  this  alleged  error 
Is  not  referred  to  In  Its  brief. 

[4]  4.  It)  appears  that  when  the  blU  of  ex- 
ceptions was  presented  to  the  presiding  Judge 
he  requested  the  plaintiff  in  error  to  specify 
as  a  part  of  the  record  certain  additions  to 
the  plea.  Relatively  to  the  time  of  filing  of 
the  demurrer,  the  record  is  not  clear  as  to 
the  time  of  filing  these  additional  pleas,  but 
it  does  appear  that  the  demurrer  did  not 
refer  to  them.  As  the  whole  case  here  is 
determined  by  the  ruling  on  the  demurrer. 
It  was  unnecessary  to  add  to  the  record  these 
additional  pleas.  Counsel  for  plaintiff  in 
error  requests  that  the  cost  of  Incorporating 
these  additional  pleas  In  the  record  be  tax- 
ed against  the  defendant  in  error.  There  is 
no  law  which  allows  such  costs  to  be  taxed 
against  the  defendant  in  error  when  a  por- 
tion of  the  record  Is  made  a  part  thereof 
at  the  suggestion  of  the  presiding  Judge. 

6.  The  court  having  properly  sustained  the 
demurrer  to  the  original  plea,  and  to  the 
amendment  of  July  5tb,  the  trial  having  pro- 
ceeded under  the  amendment  td  the  plea  of 
July  Tth,  and  nothing  appearing  to  show  that 
the  judgment  was  erroneous,  It  must  be  af- 
firmed. 

KROYLBS,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(20  Ga.    App.  822) 

HARTB  V.  STURTEVANT.    (No.  8889.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Sept.  13,  1917.) 

(BvUahui  bv  the  Court.) 

1,  EXFBESS  Statutx  Pbovision— Cebtiobabi. 

Civil  Code  1910,  |  5185.  requires  that,  before 
any  writ  of  certiorari  shall  issue,  the  party  ap- 
plying for  it  shall  give  bond,  "and  sball  also 
produce  a  certificate  from  the  officer  whose  de- 
cision or  judgment  is  the  subject-matter  of  com- 
plaint that  all  costs  which  have  accrued  on  the 
trial  below  have  been  paid." 

2.  Courts  «=s>190(3)  —  Municipal  Coubt  — 
Certiorari  —  Cebtificatk  of  Payment  o» 
Costs— Statute. 

Section  IS  of  the  act  creating  the  municipal 
court   of   Savannah   (Laws   Ga.   1915,   p.   124) 


is  broad  enough  to  authorize  the  detlc  of  th«t 
court  to  give  a  certificate  that  all  costs  which 
have  accrued  on  the  trial  below  have  been  paid ; 
and  the  judge  of  the  superior  court  did  not  err 
in  refusing  to  dismiss  the  petition  for  certiorari 
because  such  a  certificate  had  not  been  made  bj 
the  officer  whose  decision  was  complained  oi 
3.  Courts  «=>217  —  Cektutication  of  Ques- 
tion—PuEAnisos. 
Even  if  so  much  of  the  act  creating  the  mu- 
nicipal court  of  Savannah  as  confers  upon  the 
clerk  the  power  to  make  the  certificate  with  ref- 
erence to  the  payment  of  costs  which  have  ac- 
crued upon  the  trial  of  a  case  in  that  court  is  ■ 
special  law,  and  therefore  unconstitutional,  be- 
cause in  conflict  with  Civ.  Code  1910,  |  51S3. 
there  are  no  sufficient  pleadings  to  require  the 
Court  of  Appeals  to  certify  the  case  to  the  So- 
preme  Court. 

Error  from  Superior  Oourt,  Gbatbam 
County;   P.  W.  Meldrlm,  Judge. 

Action  between  E.  N.  Harte  and  W.  B. 
Sturtevant.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

O'Byrne,  Hartrldge  &  Wright,  of  Savan- 
nah, for  plaintiff  In  error.  W.  B.  Stubbs  and 
G.  N.  Alford,  both  of  Savannah,  for  defend- 
ant In  error. 

GEORGE,  J.    Judgment  afilrmed. 

WADE,  0.  J.,  and  LUKE,  J.,  ooncor. 


(20  Ga.   App.  828) 
JENKINS  v.  WHITTIER  MILLS  CO. 

WHITIIER  MILLS  CO.  v.  JENKINS. 

(Nob.  8481,  8626.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept.  18,  1917.) 

{Syllabiu  hti  the  CourU) 

1.  Judgment  «=>131  —  Detault  Judosoht— 
Sutficibnct  of  Entbt. 

Where  a  defendant  is  duly  served,  and  fails 
to  appear  or  plead  within  the  time  prescribed 
by  law,  an  entry  by  the  judge  of  the  sole  word 
"Default"  upon  that  part  of  the  appearance 
docket  which  is  devoted  to  a  case  is  a  sufficient 
compliance  with  the  requirements  of  Civil  (jode 
1910,  |§  5653,  5661.  Brawner  v.  Maddox,  1  Ga. 
App.  332,  58  S.  B.  2T8  (4). 

(a)  Whether  or  not  in  the  city  court  of  At- 
lanta an  entry  of  default  can  ever  be  legally 
necessary,  or  anythiDK  more  than  a  mere  memo- 
randum for  the  convenience  of  the  judge,  is  a 
question  not  now  presented  for  decision;  but 
see  Dodson  Printers'  Supply  Co.  v.  Harris,  114 
Ga.  966,  41  S.  K.  54  (2) ;  Thurmond  v.  Groves, 
126  Ga.  T79,  55  S.  E.  915. 

(b)  Whenever  an  entry  of  default  is  neces- 
sary or  proper,  it  is  preferable,  though  not  le- 
gally essential,  that  the  entry  be  in  the  language 
of  the  statute,  and  be  followed  by  the  date  on 
which  it  is  made.  Under  such  a  practice,  the 
entry  in  the  present  case  would  have  read :  "In 
default,  November  8,  1916." 

2.  CouBTS  9=>189(15)  —  JuDOKENT  «=»341— 
Opemnq  Default  —  Ihhbbent  Powkb— 
Statute. 

The  provisions  of  Civil  Code  1910,  {  5656.  as 
to  opening  a  default  at  the  first  term,  apply  only 
to  judgments  of  the  character  referred  to  to 
the  preceding  headnote,  and  have  no  reference 
whatever  to  a  final  judgment,  which,  under  tb>' 
provisions  of  the  act  establishing  the  city  court 
of  Atlanta,  may  be  rendered  at  the  first  term  as 
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effectirelj  as  at  any  gubseiiuent  term.  But. 
aside  from  section  5656,  supra,  tke  court,  as  a 
general  rule,  has  plenary  power  over  all  its  judi^ 
ments  and  orders  during  the  term  at  which  they 
are  rendered,  and  may  modify  or  vacate  them 
for  good  cause  shown.  Florida  Central  R.  Co. 
T.  Luke,  11  Ga.  App.  290,  75  S.  E.  270  (1). 
S.  CoTJios  «s»18§(15)  —  Judgment  «=»344— 

Vacation  of  Default  Judgmbniv-Gbounds 

— Discbetion  of  Coubt. 
Where  no  defense  is  filed  within  the  time 
required  by  the  act  creating  the  city  court  of 
Atlanta,  and  a  verdict  is  returned  in  favor 
of  the  plaintiff,  and  a  judgment  is  duly  en- 
tered thereon,  the  judgment  will  not  be  vacated. 
even  during  the  same  term,  at  the  instance  of 
the  defendant,  where  he  shows  no  good  reason 
in  law  for  his  failure  to  appear  and  file  his  de- 
fense within  the  time  required  by  the  act.  The 
discretion  vested  by  law  in  the  trial  judge  is  a 
legal  discretion,  and  will  be  exeodsed  only 
where  the  defendant  shows  a  legal  reason  for 
Sts  ezercisfl.  No  aaob  reaaoa  having  been 
shown  in  this  case,  the  judge  properly  denied  the 
motion  of  the  defendant  to  open  the  so-called 
default,  set  aside  the  verdict, .  and  allow  the 
defendant  to  interpose  its  tardy  defense.  S^or- 
Ida  Central  R.  Co.  v.  Luke,  supra. 

(a)  No  question  was  raised  in  the  trial  court 
aa  to  what  is  the  proper  procedure  in  such  a 
case — whether  a  motion  to  open  the  "default,"  a 
motion  for  a  new  trial,  a  petition  to  a  court  of 
equity,  or  some  other  procedure  in  the  same 
or  another  court.  This  decision  will  not,  there- 
fore, be  treated  as  having  included  any  such 
question. 
4.  Grant  of  Fibst  New  Tbial. 

It  cannot  be  said,  as  matter  of  law,  that  the 
evidence  demanded  the  particular  verdict  re- 
turned, and  the  judgment  of  the  trial  court 
granting  a  first  new  trial  must  therefore  be  af- 
firmed. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Annie  Jenkins,  by  next  friend, 
against  WUttler  Mills  Company.  Judgment 
against  defendant  by  default,  motion  to  va- 
cate denied,  first  new  trial  granted,  and 
plaintiff  brings  error,  and  defendant  takes 
cross-exceptions.  Affirmed  on  main  bill  and 
on  cross-bill  of  exceptions. 

Brewster,  Howell  &  Heyman,  Hugh  Howell, 
and  Morris  Macks,  all  of  Atlanta,  for  plain- 
tiff In  error.  Smltb,  Hammond  &  Smith,  of 
Atlanta,  for  defendant  in  error. 

LCE^,  J.  Judgment  affirmed  on  main 
Mil  and  on  cross-bill  of  exceptions. 

WADE,  a  J.,  and  GEORGE,  J.,  concnr. 


(21  Oa.  App.  47) 

JOHN  SILVEY  &  CO.  y.  COLEMAN  BROS. 

&  CO.     (No.  8643.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  19,  1917.) 

(Bytldbut  ly  the  Court.) 

Apfeai.  and  Ebbob  ^=>1005(2)  —  Review— 
Vebdict. 
The  excerpts  from  the  charge  which  were 
complained  of  are  not  erroneous  when  read  in 
connection  with  the  entire  charge;  there  was 
some  evidence  to  support  the  verdict  and,  un- 
der repeated   rulings   of  this  court,  it  will  not 


interfere  with  verdicts  approved  by  the  pre- 
siding judge,  where  no  error  of  law  was  com- 
mitted on  the  trial. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;   R.  N.  Hardeman,  Judge. 

Action  between  John  Silvey  &  Oo.  and 
(Toleman  Brothers  &  Co.  Judgment  for  the 
latter,  and  the  former  brings  error.  Af- 
firmed. 

Williams  &  Bradley,  of  Swainsboro,  and 
Dorsey,  Shelton  &  Dorsey,  of  Atlanta,  for 
plaintiff  In  error.  T.  N.  Brown,  of  Swains- 
boro, for  defendant  in  error. 

BLOODWORTH,  J.   Judgment  affirmed. 

BROXLES,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(a  Ga.  App.  «) 
MELSON  V.  M.  H.  HIGHTOWER  SflERCAN- 

TILE  OO.    (No.  8674.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Sept  19,  1017.) 

(Byttabu*  by  the  Court.) 

SUFFICIENCT   OF   EVIDENCE. 

The  special  grounds  of  the  motion  for  a 
new  trial  are  without  merit;  there  is  evidence 
to  support  the  verdict,  and  the  judgment  is  af- 
firmed. 

Error  from  Superior  Court,  Heard  Ck>unty; 
R.  W.  Freeman,  Judge. 

Action  between  L  M.  Melson  and  the  M. 
H.  Higbtower  Mercantile  Company.  Judg- 
ment for  the  latter,  and.  the  former  brings 
error.    Affirmed. 

D.  B.  Whitaker,  of  Franklin,  for  plaintiff 
In  error.  W.  C.  Wright,  of  Newnan,  for  de- 
fendant in  error. 

BLOODWORTH,  J.    Affirmed. 

BROTLES,  P.  J.,  and  JENKINS,  J.,  coor 
cor. 

(20  Oa.  App.  827> 

MACON  RT.  &  LIGHT  CO.  v.  SOUTHERN 
BELL  TELEPHONE  &  TELE- 
GRAPH CO.  (No.  8050.) 

(Court  of  Appeals  of  Cceorgia,  Division  No.  1. 
Sept  18,  1917.) 

(SyUalui  ly  the  Court.) 

1.  New  Tbial  «=>39— Instbuction— Theobt 
OF  Defendant. 
There  being  in  the  charge  of  the  court  a 
very  full  and  detailed  statement  of  the  plain- 
tiff's contentions,  including  in  substance  the 
allegations  of  the  petition  and  of  the  amend- 
ment thereto,  without  mention  of  any  conten- 
tion of  the  defendant,  or  of  the  defendant's  de- 
nial of  contentions  or  allegations  of  the  plain- 
tiff, and  without  any  reference  to  the  defend- 
ant's pleading,  and  the  case  being  a  close  one 
under  the  evidence,  the  trial  judge  should  have 
granted  the  defendant's  motion  for  a  new  trial, 
in  which  this  was  complained  of.  Seaboard 
Air  Line  Ry.  v.  Sikes,  4  Ga.  App.  7(6),  12, 
00  S.  K.  868 ;  Atlanta  Street  Ry.  Co.  v.  Har- 
dage,  93  Ga.  457  (4),  461,  21  S.  fc.  100.    "It  is 
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a  well-settled  rule  of  law  that  if  the  judge  un- 
dertakes to  state  the  contention  of  one  par^, 
he  should  also  state  the  contention  of  the  oth- 
er." Brown  v.  Everett-Ridley-Ragan  Co.,  Ill 
Ga.  415,  36  S.  E.  818.  In  the  cases  cited  as  ad- 
verse to  this  ground  of  the  motion  for  a  new 
trial  (Millen  &  Southwestern  R.  Co.  v.  Allen, 
130  Ga.  656,  61  S.  E.  541;  Phinizy  v.  Bush, 
135  Ga.  678,  70  S.  E.  243,  and  cases  there  cit- 
ed), contentions  of  both  sides  were  stated  in  the 
charge,  and  the  complaint  was  that  the  con- 
tentions of  one  side  were  not  stated  with  suffi- 
cient fullness. 
2.  Gbotjnds  fob  New  Tbiai» 

No  other  ground  than  that  stated  aboT«  re- 
quire* a  new  trial. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

ActiOD  by  the  Southern  Bell  Telephone  & 
Telegraph  Company  against  the  Maoon  Rail- 
way tc  Light  Company.  Judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  defend- 
ant brings  error.    Reversed. 

Hatcber  &  Smith,  Jno.  R.  L.  Smith,  and 
Grady  C.  Harris,  aU  of  Macon,  for  plaintiff 
In  error.  Brutus  J.  Clay,  of  Atlanta,  and  R. 
Curd  and  Hardeman,  Jones,  Park  &  John- 
ston, all  of  Macon,  for  defendant  In  error. 

LUKE),  J.    Judgment  reversed. 

rWADB,  0. 7.,  and  OEOROB,  J.,  concnr. 


(20     Ob.    App.     660)  . 

PHOSPHATE    MINING    CO.  v.   ATLANTA 
OIL  &  FERTILIZER  CO. 

ATLANTA  OIL  &  FERTILIZER  CO.  ▼. 
PHOSPHATE    MININOCO. 

(Nos.  8256,  8257.) 

(Court  of  Appeals  of  Georgia.  Division  No.  1. 

July  26,  1917.     On  Rehearing, 

Sept.  24,  1917.) 

(BvUabtu  by  the  Court.) 
1.  Contracts    «=>313(2)  —  Exkcotobt    Con- 

TBAXTT  —  "  ANTICIPATOBT     BbEACH     OF     CON- 

tbact"— Action  fob  Damages. 
Tile  courts  of  this  state  are  committed  to 
the  rule  laid  down  in  Hochster  v.  De  la  Tour, 
2  El.  ft  Bl.  678,  and  followed  by  the  Supreme 
Court  of  the  United  States  in  Roehm  v.  Horst, 
178  U.  S.  1,  20  Sup.  Ct;  780,  44  U  Ed.  953. 
The  rale  is:  An  absolute  refusal  by  one  jparty 
to  perform  an  executory  contract  containing 
mutual  obligation,  prior  to  the  date  or  dates 
fixed  for  performance,  if  such  repudiation  goes 
to  the  whole  contract,  amounts  to  a  tender  of 
a  breach  of  the  contract;  and  if  accepted  as 
such  by  the  opposite  party  to  the  contract,  it 
constitutes  an  anticipatory  breach,  and  the  in- 
jured party  may  at  his  election  at  once  sue  and 
recover  his  entire  damages.  The  opposite  party 
is  not  required  to  accept  a  tender  of  a  breach 
of  the  contract,  but  he  may  elect  to  keep  the 
contract  In  force  for  the  purtMse  for  which  it 
was  made ;  and  in  such  case  bis  own  obligation, 
as  well  as  that  of  the  other  party,  will  continue 
until  the  time  for  performance,  as  fixed  by  the 
contract.  Smith  v.  Georgia  Loan  Co.,  113 
Ga.  975,  39  S.  E.  410 ;  Anderson  v.  Kirby,  125 
Ga.  62,  67,  54  S.  E.  197,  114  Am.  St.  Rep.  185, 
C  Ann.  Cas.  103;  Ford  v.  Lawson,  133  Ga. 
237,  65  S.  E.  444(5);  Byrd  Printing  Co.  v. 
Whitaker  Paper  Co.,   135  Ga.  865,  70  S.   E. 


798,  Ann.  Cas.  1912A,  182;  Southern  Floor 
Co.  V.  St.  Louis  Grain  Co.,  11  Ga.  App.  401, 
75  S.  E.  439. 

2.  Contracts  «=>313(2)  —  Sales  «=9384(2)  — 
Anticipatory  Breach— Damages. 

Where  such  tender  of  an  anticipatory  breach 
of  the  contract  has  been  accepted  by  the  oppo- 
site party,  and  suit  at  once  commenced,  the  in- 
jured party  may  recover  the  entire  value  of  his 
contract,  as  if  the  breach  continued  to  the  date 
fixed  for  performance;  and  generally  his  meas- 
ure of  damages,  as  under  a  contract  of  sale  and 
purchase,  is  the  difference  between  the  contract 
price  and  the  market  price  of  the  subject-mat- 
ter of  the  contract  on  the  date  fixed  for  tbs 
performance  thereol  3  Elliott  on  Contracts, 
I  2027;  6  R.  C.  Ll  1023,  1024,  et  leq.  "The 
doctrine  of  anticipatory  breach  is  not  a  doc- 
trine which  fictitiously  moves  the  performance 
ahead  to  the  time  of  the  repudiation,  and  re- 
gards the  repudiation  as  a  failnre  to  perform 
the  contract."  2  Sedgwick  on  Damages,  { 
636(d). 

3.  Anticipatobt  Bbxacr  of  EiXxoutobt  Ooifo 

TRACT— MEASTTBB  OF  DAMAGES. 

An  apparent  exception  (but  in  reality  an 
accurate  application  of  the  goieral  rule^  aocoid- 
ing  to  some  text-writers  and  the  doctrine  of  a 
few  cases)  applies  where  the  article  which  the 
vendor  agrees  to  sell  and  the  vendee  agreea  to 
buy  has  a  market  value,  and  is  generally  and 
usually  sold  for  future  or  forward  delivery,  in 
which  case  the  measure  of  damages  is  said  to 
be  the  dilference  between  the  price  fixed  in  the 
contract  and  the  market  price  of  such  artide 
for  future  or  forward  delivery,  according  to  the 
contract  breached;  and  this  difference  is  to  be 
determined  at  the  time  the  tender  of  the  breach 
is  accepted.  Compare  2  Sedgwick  on  Damages, 
§§  636(d),  636(e),  636(f);  Skeele  Coal  Co.  v. 
Arnold,  200  Fed.  398,  118  O.  O.  A.  546;  J«- 
beles  &  Colias  Confectionery  Co.  v.  Stephenson, 
6  Ala.  App,  108,  60  South.  437;  LouisvUle 
Packing  Co.  y.  Grain,  141  Ky.  37d,  182  S.  W. 
575. 

4.  Saucs   «S9384(2)— Executobt  Cortbacv— 
Anticipatobt  Bbkach— Damages. 

This  apparent  exception  to  the  general  role, 
applied  in  the  narrow  dass  of  cases  indicated  in 
the  third  division  of  this  decision,  has  much 
reason  in  it;  but,  as  we  interpret  the  decisions 
of  the  courts  of  this  state,  the  apparent  excep- 
tion is  not  recognized.  Though  the  plaintiff  sues 
at  once  for  an  anticipatory  breach  of  contract, 
and  trial  of  the  action  is  had  before  the  expira- 
tion of  the  contract,  the  measure  of. his  dam- 
ages is  the  difference  between  the  contract  pries 
of  the  subject-matter  of  the  contract  and  the 
market  price' at  the  time  and  place  of  perform- 
ance, and  not  at  the  time  of  the  breach.  Testi- 
mony as  to  the  market  value  of  the  subject-aaat- 
ter  of  the  contract  should  not  be  confined  to  the 
time  of  the  breach.  And  this  is  true  although 
the  subject-matter  of  the  contract  is  an  article 
usually  and  generally,  but  not  exclusively,  sold 
for  future  or  forward  delivery.  Roberts  v.  Rig- 
den,  81  Ga.  440,  7  S.  Bu  742(1)  (contract  for 
services) ;    Roberts  v.  Crowley,  81  Ga.  428,  7 

5.  E.  740  (3)  (contract  for  services);  CiUaens' 
Bank  V.  Southern  Securities  Co.,  143  Ga.  101, 
84  S.  E.  465  (3)  (contract  for  services) ;  Caro- 
lina  Portland  Cement  Co.  v.  Columbia  Improve- 
ment Co.,  3  Ga.  App.  483,  60  S.  E.  279  (1.  2) ; 
Realty  Co.  v.  Ellis,  4  Ga.  App.  403,  61  S.  E. 
832  (3)  (contract  for  services) ;  Ga.,  Fla.  ft  Ala. 
Ry.  Co.  V.  Parsons,  12  Ga.  App.  180,  76  S.  fi. 
1(>83  (2)  (contract  for  services). 

6.  Sales  «=>384(3)— Ezeoutobt  Cortbact  — 
AimoiPATOBT  Bbbaoh— Damages. 

Where  the  subject-matter  of  the  contract  has 
no  current  value,  and  the  trial  of  the  action  is 
had  before  or  after  the  time  fixed  for  delivery. 
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generally  the  measure  of  damages  is  the  dtffer- 
«ice  between  the  contract  price  and  the  cost  of 
production  at  the  time  for  performance ;  but 
the  cost  of  production  is  material  odIt  where 
the  article  has  no  market  or  current  value,  and 
evidence  concerning  the  cost  of  production  is  en- 
tirely irrelevant  where,  as  in  this  case,  the 
pboaphate  rock  (the  subject-matter  of  the  con- 
tract) is  sold  generally  throughout  the  United 
States,  continental  Europe,  and  JTapan. 

6.  GoNTiLACTS    «=3313(2)  —  BxKCtrroBX    CoM- 

TKACT— BEBCiaeiON. 

An  executory  contract  may  be  broken,  but  it 
cannot  be  rescinded,  by  the  act  of  one  of  the 
parties.  The  consent  of  both  parties  is  essen- 
tial to  a  rescission  of  the  contract  Oklahoma 
Vinegar  Co.  v.  Carter,  116  6a.  140,  42  S.  B. 
378,  69  L.  R.  A.  122,  94  Am.  St.  Rep.  112. 

7.  Daxages  €=362(4)— Antigipatobt  Breach 

OF  EXBCUTOBT  CONTRACT — MlriOAXION. 

While  one  who  repudiates  an  executory  con- 
tract before  the  time  of  performance  has  arrived 
cannot  call  upon  the  opposite  party  to  make  for- 
ward contracts  for  his  benefit,  for  the  purpose 
of  lessening  the  damages  of  the  party  at  fault, 
nevertheleaa,  if  the  opposite  patty  accept  the 
tender  at  the  breach,  he  is  bound  to  abate  his 
damages  by  reason  of  circumstances  of  which 
be  ought  reasonably  to  have  availed  himself. 
Roehm  v.  Horst,  supra;  Civil  Code  1910,  S 
439&  The  tender  of  an  anticipatory  breach  does 
not  cban^  the  time  at  which  the  damages  are 
to  be  estimated,  nor  aSect  the  general  rule  of 
davagee;  but  if  the  tender  is  accepted  by  the 
opposite  party,  that  party  acts  thereafter  under 
the  rule  of  avoidable  consequences. 
&  Contracts  «=>313(2)  —  Bxbcutobt  Con- 
tract—Rbsoissioh—Tbanbfeb. 
While  the  fact  that  the  buyer  of  fertilizer 
material  had  sold  its  factory  and  discontinued 
its  business,  which  fact  was  communicated  to 
the  seller,  raised  no  legal  obligation  on  the  part 
(^  the  seller  to  consent  to  a  rescission  of  the 
contract,  or  to  accept  the  buyer's  transfer  of 
the  contract  to  its  successor,  yet,  under  the 
circumatances  appearing  in  the  present  record, 
and  in  view  of  the  special  provisions  of  the  con- 
tract, it  was  for  the  jury  to  decide  whether  the 
■eUer  had  in  fact  consented  to  the  transfer  of 
the  contract. 

9.  Amkndkknt  to  Answbb— AssuiONo  Inva- 
lidity OF  Contract. 

Tlie  amendments  to  the  answer  of  the  de- 
fendant were  properly  allowed  over  the  objec- 
tions urged.  We  cannot  assume  that  the  evi- 
dence in  support  of  the  defendant's  amendment, 
alleging  that  the  contract  was  void  as  in  viola- 
tion of  the  Sherman  Anti-Trust  Law  (Act  Cong. 
July  2,  1890,  c.  647,  26  Stat  200),  wUI  neces- 
sarily be  the  same  upon  another  trial  of  the  case, 
but,  under  the  facts  in  the  present  record,  the 
court  did  not  err  in  taking  that  issue  from  the 
Jury. 

10.  Ruling  on  DEircrBBBB  to  Petition. 
The  demurrers  to  the  petition  as  amended 

were  properly  overruled.  Coinpare  Atlanta  Oil 
&  Fertilizer  Co.  v.  Phosphate'Uining  Co.,  144 
Ga.  75,  86  S.  B.  216. 

11.  Appeai,  and  Ebbob  <3=>1178(6)— Affirm- 
ance IN  Past— New  Tbiai.  on  Limited  Is- 
sues. 

The  petition  in  the  instant  case  contained 
two  counts.  On  the  first  count,  predicated  on 
the  theory  that  under  the  terms  of  the  contract 
betwMn  the  parties  the  defendant  company  fail- 
ed and  refused  to  receive  and  pay  for  a  certain 
quantity  of  phosphate  rock,  which  under  the 
contract  it  had  obligated  itself  to  take,  the 
plaintiff  recovered  a  substantial  verdict  On 
the  second  count,  which  was  predicated  upon  an 
alleged  anticipatory  breach  of  the  entire  con- 
tract to  the  end  of  its  term,  the  plaintiff  recov- 
ered nominal  damages  only.    None  of  the  ques- 


tions discussed  in  the  foregoing  divisions  of  this 
decision  arose  on  the  trial  of  the  first  count,  and 
neither  party  is  complaining  in  reference  uiere- 
to.  This  court  will,  in  its  discretion,  affirm  the 
judgment  of  the  court  below  refusing  a  new 
trial  on  the  first  count  of  the  plaintifTs  petition, 
and,  on  account  of  errors  in  rejecting  evidence 
and  in  giving  to  the  jury  instructions  not  in 
accordance  with  the  rulings  announced  in  this 
decision,  order  a  new  trial  only  as  to  the  issues 
involved  In  the  second  count  mie  errors  com- 
plained of  in  the  cross-bill  of  exceptions  will  not 
require  a  reversal  of  the  judgment,  but  since 
the  issues  involved  in  the  second  count  of  the 
plaintifTs  petition  are  to  be  again  submitted  to 
a  jury,  instructions  appropriate  to  the  facts 
appearing  in  the  record,  and  not  inconsistent 
with  the  rulings  made  in  the  seventh  and  eighth 
divisions  of  this  decision,  should  be  given  to  the 
jury. 

Error  from  Stiperlor  Court,  Fnlton  County ; 
3.  T.  Pendleton,  Judge. 

Action  by  the  Phosphate  Mining  Company 
against  the  Atlanta  Oil  A  Fertilizer  Com- 
pany.  Judgment  for  /plaintiff  overmllng  de- 
murrers to  amended  petition,  and  defendant 
brings  error,  and  plaintiff  takes  a  cross-bill 
of  exceptions.  Judgment  affirmed  tD  part 
and  reversed  in  part  on  main  bill  of  excep- 
tions, and  afiteued  on  the  cross-bill  of  ex- 
ceptions. 

Bvins  &  Moore,  of  Atlanta,  for  plaintiff  la 
error.  D.  W.  Blatr,  of  Marietta,  and  King 
Sc  Spalding,  of  Atlanta,  for  defendant  In  ei^ 
ror. 

OBORGB,  J.  Judgment  affirmed  in  part 
and  reversed  In  part  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bilL 

WADXl,  C.  J.,  and  LUKE,  J.,  concur. 

On  Rehearing. 
PER  CURIAM.    Judgment  adhered  ta 

TALLULAH  FALLS  RY.  CO.  v.  TAYLOR. 

(No.  8084.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
'     Sept  13,  1917.    Rehearing  Denied 
Sept  24,  1017.) 

(ByUalut   tv  the  Court.) 

1,  Master  and  Servant  9=»182(3)— Injubt 
TO  Vice  Pbinoipai<— Contribtttobt  Nbou- 
qbnce. 
Under  the  Employer's  Liability  Act  of  this 
state  (avil  Code  of  1910,  §  2782),  a  railroad 
company  is  liable  in  d*mat;es  to  its  section  fore- 
man for  an  injury  resulting  in  whole  or  in  part 
from  the  negligence  of  a  member  of  a  crew  of 
employes  who,  as  subordinates,  work  under  such 
foreman  as  a  vice  principal,  both  the  foreman 
and  the  subordinate  employe  being  at  the  time 
of  the  injury  engaged  in  tbe  work  for  which 
they  were  respectively  employed,  unless  it  is 
further  made  to  appear  that  the  injury  was 
brought  about  by  the  foreman's  own  carelessness, 
amounting  to  a  failure  to  exercise  ordinary  care, 
or  that  he  could  have  avoided  the  injury  by  the 
exercise  of  such  care.  Civil  Code  1910,  §  2782, 
Wrightsville  &  Tennille  R.  Co.  v.  Tompkins,  0 
Ga.  App.  154,  70  S.  E.  955;  Savannah  &  North 
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Western  Ry.  t.  McCoy,  17  Ga.  App.  82,  86  S.  i 
E.  282. 

(a)  The  trial  court,  therefore,  did  not  err  in 
overruling  tlie  defendant's  demurrer,  or  any  of 
ttie  special  grounds  of  the  motion  for  a  new  trial 
complaining  of  excerpts  from  the  charge  of  the 
court  which  are  in  harmony  with  the  ruling 
above  announced. 
2.  Tbial  <g=>237®,  259(1)  —  Instbuction— 

Fbeponderarcb  op  Evidence— Request. 
The  sole  witness  in  the  case  was  the  plaintiff, 
who  testified  to  facts  substantially  as  set  forth 
in  his  petition  and  to  the  further  facts  on  which 
the  defendant  relied  on  its  defense.  The  court 
instructed  the  jury  as  follows:  "The  burden 
is  on  the  plaintiff  to  show  his  right  to  recover 
by  a  preponderance  of  the  evidence  before  you 
would  be  authorized  to  find  in  his  favor.  A 
preponderance  of  the  evidence  does  not  neces- 
sarily mean  by  the  greater  number  of  witness- 
es in  the  case,  though  the  jury  may  consider 
the  number  of  witnesses  in  determining  where 
the  preponderance  of  evidence  lies."  This  is 
assigned  as  error:  (1)  Because  sections  6731  and 
6732  of  the  Civil  Code  of  1910  were  not  given 
in  full;  and  (2)  because,  "there  having  been 
no  witness  introduced  by  the  defendant,  the 
charge  as  given  was  confusing  and  misleading 
to  the  jury" ;  and  (3)  because,  without  the  said 
Code  sections  being  given  in  charge  or  a  wit- 
ness being  introduced  by  the  defendant,  this 
charge  "left  the  jury  under  the  impression  that 
the  evidence  supported  the  plaintiff's  right  to 
recover."  Held:  (a)  The  charge  here  complain- 
ed of  was  not  error  for  any  of  the  reasons  as- 
signed, (b)  In  the  absence  of  an  appropriate 
written  request,  it  is  never  error  for  the  court 
to  fail  to  explain  to  the  jury  the  meaning  of 
the  term  "nreponderance  of  evidence."  G.  S. 
&  F.  Ry.  Co.  V.  Young  Investment  Co.,  119 
Ga.  613,  46  S.  E.  644 ;  Seaboard  Air  Line  Ry. 
V.  Randolph,  136  Ga.  505,  71  S.  E.  887. 
8.  Master  and   Sebvant  <8=s»294(2)— Actioh 

FOB  INJTJBT— Instruction. 
The  court  instructed  the  jury  as  follows: 
"If  the  plaintiffs  injury,  if  he  was  injured,  was 
caused  solely  through  the  negligence  of  a  fellow 
servant,  he  could  recover,  provided  that  he  him- 
self did  not  bring  about  his  claimed  injury  by 
his  own  carelessness,  amounting  to  a  failure 
to  exercise  ordinary  care.  The  meaning  of  this 
rule  is  this:  The  plaintiff  cannot  recover  if  at 
the  time  and  place  of  the  claimed  injury  die 
plaintiff  did  not  exercise  ordinary  car?  in  avoid- 
ing the  consequences  of  the  claimed  negligence 
of  the  defendant  or  of  its  employfe."  This  ex- 
cerpt from  the  charfje  is  assigned  as  error:  (1) 
Because  it  is  inapplicable  to  the  evidence  in  the 
case;  and  (2)  because  the  plaintiff  was  not  the 
fellow  servant  of  the  emnloy6  whose  negligence 
caused  the  injury,  but  was  the  vice  principal 
of  the  defendant,  having  authority  to  hire  and 
discharge  such  employ^  and  being  under  the 
duty  of  directing  his  actions  and  movements. 
Htid:  (a)  This  charge  was  not,  for  any  of  the 
reasons  assigned,  such  error  as  to  demand  the 
grant  of  a  new  trial,  (b)  While  in  one  sense 
the  plaintilt  was  a  vice  principal  of  the  de- 
fendant, rather  than  a  felluw  servant  of  the 
negligent  employ^  (Spencer  v.  Brooks,  97  Ga. 
681,  25  S.  E.  480;  Moore  v.  Dublin  Cotton 
Mills,  127  Ga.  609,  56  S.  E.  839,  10  L.  R.  A. 
[N.  S.]  772;  Blackman  v.  Thomson-Houston 
Electric  Co.,  102  Ga.  64,  29  S.  E.  120)  yet  in 
another  sense  the  vice  principal  and  his  sub- 
ordinate were  fellow  aervants  (Brush  Electric 
Light  &  Power  Co.  v.  Wells.  110  Ga.  192,  35 
S.  E.  365;  CoUey  v.  Souther  Cotton  Oil  Co., 
120  Ga.  2.^8,  47  S.  B.  932 ;  Sheoherd  v.  South- 
ern Pine  Co.,  118  Ga.  292,  45  S.  B.  220).  ami, 
in  view  of  tlie  qualifying  conclusion  of  the  ex- 
cerpt complained  of,  and  also  in  view  of  the 
charge  as  a  whole,  it  is  apparent  that  the  use 


of   the   words    "fellow   servant"    was   a   mew- 
lapsus  Ungus,  and  did  not  convey  a  wrong  idea 
to  the  jury,  and  did  not  influence  them  in  ar- 
riving at  their  verdict, 
4.  Tbial  <3=>252(11)— Affeai.  and  Ebbor  «=> 

1033(5)— Action  fob  Injubt— Instbuctioh— 

Harmless  Errob. 
The  charge  as  to  contributory  negligence, 
complained  of  in  the  seventh  ground  of  the 
amended  motion  for  a  new  trial,  was  error,  for 
the  reason  that  there  was  no  evidence  of  any 
negligence  or  want  of  due  care  on  the  part  of 
the  plaintiff;  but  the  error  was  against  the  plain- 
tiff, and  the  defendant  will  not  be  heard  to 
complain  of  an  error  in  its  own  favor. 
6.  Trial  «=3203(2)— Bueuentb  of  Daiiaoe»- 

Charoe— Reversible  Ebrob. 
In  an  action  against  a  railroad  company, 
where  several  different  elements  of  damage  art- 
claimed,  it  is  the  duty  of  the  court  to  explain 
to  the  jury,  with  respect  to  each  element,  the 
basis  on  which  the  assessment  of  damages 
should  be  made;  and,  where  the  case  is  a  close 
one  on  the  evidence,  or  where  the  amount  of  the- 
recovery  is  apparently  excessive  and  i3  reason- 
ably attributable  to  a  lack  of  such  instructions, 
a  new  trial  will  be  granted  for  a  failure  of  the 
court  to  instruct  the  jury  as  to  the  rules  of  law 
for  measuring  any  element  of  damage  set  forth 
in  the  petition  and  supported  by  evidence. 
Southern  Ry.  Co.  v.  O'Bryan,  112  Ga.  127,  37  8. 
E.  161.  In  the  instant  case,  however,  the- 
charge  complained  of  in  the  eighth  ground  of  the 
motion  for  a  new  trial  is  not  cause  for  a  new 
trial.  Gainesville  &  Northwestern  R  C!o.  v.. 
Galloway,  17  Ga.  App.  702,  87  S.  E.  1093. 
6.  Ruling'  on  Motion  fob  New  Tbial. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Rabun  (coun- 
ty;  J.  B.  Jones,  Jndge. 

Action  by  I.  A.  Taylor  against  the  Tal- 
lolah  Falls  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

G.  L.  Bynnm  and  R.  E.  A.  Hamby,  both  of 
Clayton,  Sam  Kimzey,  of  0>rDelia,  and  Blan- 
ton  Fortson,  of  Athens,  for  plaintiff  in  er- 
ror. M((MlIIan  &  Erwln,  of  Clarkesville,  for 
defendant  In  error. 

LUKE,  J.     Judgment  affirmed. 

WADE,  O.  J.,  and  GEORGE,  J.,  concur. 


'  ■  (a  Ga.  App.  «)• 

SHEPPARD  T.   STATE.     (No.  8885.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1 
Sept  24,  1917.) 

(Syllahut  &v  tJ^e  Court.) 
Cbiminal  Law  «=3935(1)— Motion  fob  New 
TBial— Evidence. 
The  evidence  upon  which  the  accused  was- 
convicted  was   wholly   circumstantial,  and  the 
proved  facts  were  not  suflScient  to  exclude  evei? 
other  reasonable  supposition  than  that  of  tlie 
guilt  of  the  accused.    The  verdict,  being  withost 
evidence  to  support  it,  was  contrary  to  law,  and 
the  court  erreid  in  overruling  the  motion  for  « 
new  trial.    Cannon  v.  State,  12  Ga.  App.  6J7, 
77  S.  E.  020;  Belmas  y.  State,  12  Ga.  App.  363, 
77  S.  B.  188. 

Error  from  City  Court  of  Carrollton ;  Jas. 
Beall,  Judge. 
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Nip  Sheppard  was  convicted  of  an  offense, 
txia  motioa  for  new  trial  was  OTerruled,  and 
he  brings  error.    Berersed. 

Bmmett  Smith,  of  Carrollton,  for  plaintiff 
In  error.  Willis  Smith,  Sol.,  of  Carrollton, 
for  the  Stata 

LUKE,  3.    Judgment  reversed. 

WADE,  C.  J.,  and  GEORGE,  J.,  concur. 


<21  Ga.  App.  40 

KNIGHT  ▼.  NOBTHEY.     (No.  8553.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Sept.  19,  1017.) 

(ByllahuB  hy  the  Oovrt.) 

1.  Appeai,  and  Brsoe  <S=  1004(1,  3)— Assign- 
ment   or  ErBOB— EXCESSITB   VERDIOIP— Dis- 

CBETioN  or  Teiai.  Coubt. 
There   was   evidence    to   authorize   the   re- 
covery by  tlie  plaintiff  of  tlie  property  sued  for  in 
trover,  and  also  to  warrant  tlie  verdict  for  its 
hire.    See  Woods  v.  McCall,  67  6a.  506  (2),  50T. 

(a)  Reviewing  courts  will  not  consider  an 
assignment  of  error  upon  a  verdict,  on  the 
ground  that  it  is  "grossly  excessive,"  unless  it 
IS  made  to  appear  that  the  verdict  was  due  to 
prejudice  and  bias,  or  gross  mistake,  on  the 
part  of  the  jury.  No  such  grounds  appearing, 
and  the  trial  judge  having  approved  the  finding 
of  the  jury  in  this  particular,  his  discretion  will 
not  be  controlled.  Seaboard  Air  Line  Railway  v. 
Miller.  5  Ga.  App.  402  (1),  405.  406,  63  S.  E. 
299;  McCaulla  v.  Murphy,  86  Ga.  475,  476  (2, 
6)  480,  12  S.  E.  656.  See,  also,  CivU  Code 
1010.  §§  4483,  4514,  5930. 

2.  iNSTBUCnONS— Rbvebsibus  Ebbob. 

The  excerpts  from  the  charge  of  the  court 
which  are  assigned  as  error  are  mere  fragments 
of  sentences,  and  when  read  with  their  context, 
and  in  the  light  of  the  entire  charge,  are  not  er- 
roneous for  any  of  the  reasons  assigned,  and, 
under  the  pleadings  and  the  evidence,,  even  as 
isolated  in  the  ezceptiMis,  contain  no  reversible 
error. 

3.  Appeai.  and  Ebbobi  €=>206(2)— Objections 
Below. 

The  assignment  of  error  in  ground  6  of  the 
motion  for  a  new  trial  is  without  merit,  especial- 
ly since  no  objection  was  made  or  exception  tak- 
en to  the  question  propounded  by  the  trial  judge, 
nor  a  mling  invoked  thereon. 

4.  Afpbai,  and  Ebbob  €=>216(1)— Motion  fob 
New  Tbiai/— Pailube  to  Instbuct. 

Grounds  of  a  motion  for  a  new  trial,  which 
complain  that  the  court  did  not  charge  certain 
pn^HMdtions  of  law  that  he  should  have  given 
in  charge,  but  which  do  not  show  that  his  atten- 
tion was  especially  called  to  these  questions, 
ordinarily  present  no  issue  upon  which  this 
court  can  pass.  Higgina  v.  Cherokee  Railroad, 
73  Ga.  149  (1),  and,  no  request  so  to  charge  hav- 
ing been  made  in  this  case,  the  assignment  of 
error  upon  the  omission  of  tlie  court  to  charge  a 
principle  of  law,  as  set  forth  in  ground  6  of  the 
motion  for  a  new  trial,  is  without  merit 

6.  NEWiT  DiSCOVEBED  EVIDENCE  —  CUMXTLA- 

TiVE  Evidence — Impeaching  Evidence. 
The  alleged  newly  discovered  evidence,  the 
basis  of  gronnd  7  of  the  motion  for  a  new  trial, 
being  wholly  cumulative  and  impeaching  in 
character,  affords  no  ground  for  a  new  trial. 
avil  Code  1910,  S§  6085,  6086. 
6.  Vaudity  of  Judgment  on  Vebdiot. 

Ground  8  of  the  motion  for  a  new  trial  is 
without   merit.     The   jury   returned   a  verdict 


"for  the  plaintiff,"  and  further,  "$5  per  month 
for  eight  months,"  for  hire.  Under  the  pleadings 
and  the  evidence  this .  was  sufficiently  certain 
to  make  valid  the  judgment  entered  thereon. 
See,  in  tliis  connection,  Spence  v,  Holman,  30 
Ga.  646. 

Error  from  City  Court  of  Cartersvllle;  J. 
M.  Moon,  Judge. 

Action  by  Joe  Northey  a^lnst  J.  M. 
Knight.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

James  R.  Wliitaker  and  A.  W.  Flte,  both 
of  CartersvUle,  and  Reuben  R.  Arnold,  of 
Atlanta,  for  plaintiff  in  error,  a  C.  Pitt- 
man,  of  CartersvUle,  for  defendant  In  error. 

JENKINS,  3.    Judgment  afDrmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J, 

concur. 

(20  Ga.  App.  80<) 
MILLS  V,  ANT>ERSON.    (No.  8757.)         » 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(Sytlabui  Iv  the  Court.) 

1.  Justices  of  the  Peace  «=»84(4)  —  JuBia- 

DICnON— ESTO  PPEU 

Under  the  express  requirement  of  the  Con- 
stitution (article  6,  §  7,  par.  2),  justice's  courts 
must  be  held  at  fixed  times  and  places,  and  it 
is  declared  by  statute  (Civ.  Code  1910,  §  4705), 
that  a  judgment  at  a  place  other  than  that  so 
fixed  shall  be  void. 

(a)  The  presence  and  participation  of  the  per- 
son against  whom  judgment  is  rendered  in  a 
justice's  court  at  a  place  other  than  that  fixed 
by  law  will  not  estop  him  from  attacking  the 
validity  of  the  judgment,  for  this  reason,  by  aflS- 
davit  of  illegabty. 

2.  AFFIDAVIT  OF  IIXBOAUTT  —  ISSUX  RAISED 
BT  TBAVEBSB. 

The  court  erred  in  declining  to  allow  the  ex- 
ceptions to  the  answer  of  the  magistrate,  and  in 
refusing  to  submit  to  a  jury  the  issue  of  fact 
raised  by, the  traverse. 

3.  Justices  of  the  Peace  €=»196(2)— Review 
—Certiobaei— Subject  of  Review. 

While  an. absolutely  void  judgment  cannot 
be  attacked  by  certiorari,  the  judgment  of  a 
justice's  court  in  dismissing  an  a£Sdavit  of  ille- 
gality or  in  passing  upon  the  issue  raised  there- 
by may  be  reviewed  by  certiorari,  under  the 
usual  rules  in  regard  thereto. 

Error  from  Superior  Court,  Washington 
County ;  R.  N.  Hardeman,  Judge. 

Action  by  Ivey  Anderson  against  George 
Mills.  Judgment  in  justice  court  for  plain- 
tiff, petition  for  certiorari  overruled,  and  de- 
fendant brings  error.    Reversed. 

M.  L.  Gross,  of  Sandersville,  for  plaintiff 
in  error.  Evans  &  Evans,  of  Sandersville, 
for  defendant  in  error. 

WADE,  O.  J.  [1,2]  George  Mills,  In  his 
petition  for  certiorari,  alleged  that  on  the 
first  Monday  in  May,  1916,  there  came  on  for 
trial  before  W.  P.  Davis,  justice  of  the  peace 
for  the  1488th  district,  G.  M.,  of  Washington 
county,  a  suit  on  a  note,  brought  by  Ivey 
Anderson  against  him;    and  that  "the  said 
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justice  of  the  peace,  W.  P.  Davis,  called  same 
for  a  hearing  In  his  blacksmith  shop,  about 
100  yards  distant  from  the  regular  place  of 
holding  his  said  court,  and  then  and  there 
entered  up  Judgment  against  the  said  George 
Mills" ;  and  that  "the  said  place  of  entering 
up  Judgment  and  hearing  said  cause  was  not 
the  legally  constituted  place  of  holding  court 
in  said  district"  The  petitioner  alleged  fur- 
ther that  the  Justice  of  the  peace  Issued  an 
execution  against  him,  based  upon  said  Judg* 
ment,  which  was  duly  levied  upon  a  black 
horse  mule  as  the  property  of  the  defendant, 
Mills,  on  June  20,  1916;  that  on  July  10, 
1916,  the  defendant  in  execution  filed  an  af- 
fidavit of  illegality  to  said  Judgment  and  exe- 
cution, upon  the  ground  that  the  Judgment 
was  r^idered  at  a  place  other  than  the  regu- 
lar court  ground  for  the  said  district,  "same 
having  been  rendered  by  the  Justice  of  the 
peace,  W.  P.  Davis,  upon  a  hearing  of  the 
.  merits  in  said  case  at  the  blacksmith  shop  of 
tiie  said  W.  P.  Da^is,  Justice  of  the  peace 
ttforesald,  and  said  shop  not  being  the  regular 
court  ground  as  aforesaid,  and  for  that  rea- 
son the  same  was  void";  that  the  affidavit 
of  illegality  aforesaid  came  on  for  a  hearing 
on  July  10,  1916,  before  the  said  Justice  of 
the  peace,  "and  the  said  court,  upon  reading 
said  affidavit  of  illegality,  entered  up  Judg- 
ment On  his  docket,  dismissing  said  affidavit 
of  Illegality,  and  ordered  the  levy  to  proceed ; 
that  said  affidavit  was  not  traversed  by  the 
plalntlfC  in  execution."  The  petition  fur- 
ther set  forth  that  the  Justice  of  the  peace 
"committed  error  in  dismissing  said  affi- 
davit of  Illegality,  for  the  reasbn  that  the 
same  fully  set  forth  that  said  Judgment  and 
execution  was  void  because  same  was  ren- 
dered upon  a,  hearing  had  at  a  place  not  the 
legally  constituted  court  ground  In  said  dis- 
trict, and  that  said  affidavit  of  Illegality  was 
not  traversed  or  the  facts  set  forth  therein 
denied  by  the  plaintiff  in  execution."  The 
sole  error  complained  of  in  the  iwtition  for 
certiorari  is  the  action  of  the  Justice  of  the 
peace  in  dismissing  the  affidavit  of  Illegality 
which  attacked  the  Judgment  previously  ren- 
dered as  being  void. 

The  magistrate,  In  his  answer  to  the  writ 
of  certiorari,  stated  that  he  tried  the  case 
"on  the  second  Monday  in  May,  the  regular 
court  day,  and  that  said  court  was  held  at 
the  most  accessible  and  convenient  place  la 
TennUle,  there  being  no  regular  courthouse 
in  said  district  and  never  has  been."  He 
farther  answered  that  at  the  trial  of  the  il- 
legality case  "the  defendant  api)eared  and 
pleaded,  and  the  court  overruled,  the  illegal- 
ity ;"  that  the  trial  of  the  illegality  was  held 
on  July  10, 1916,  and  the  only  ground  thereof 
was  that  the  court  was  held  at  respondent's 
shop ;  and  further  that  at  the  time  when  and 
the  place  where  the  Judgment  was  rendered 
the  "defendant  and  his  attorney  appeared  in 
person  and  pleaded  to  the  merits  of  the  case, 
but  made  no  exo^tiou  or  objection  as  to  the 


r  place  of  holding  said  court"  The  plalnUlI 
I  in  certiorari  filed  exceptions  to  the  answer 
of  the  Justice  of  the  peace,  averring  that  It 
was  Incomplete,  In  that  the  magistrate  failed 
to  attach  to  his  return  the  affidavit  of  illegal- 
ity, or  a  copy  of  the  Judgment  In  said  oouit, 
or  the  fi.  fa.  issued  on  said  Judgment,  ur  a 
copy  of  the  order  dismissing  the  affidavit  of 
illegality.  The- plaintiff  in  certiorari  like- 
wise filed  a  traverse,  duly  verified,  denying 
that  portion  of  the  answer  of  the  magistrate 
which  recited  ttut  "said  court  was  held  at 
the  most  accessible  and  convenient  place  in 
Tennille,  there  being  no  regular  courthouse  In 
said  district,  and  never  has  been,"  and  as- 
serting that  this  declaration  was  erroneous, 
"as  the  regular  place  of  holding  court  In  said 
district  Is  that  place  set  out  in  plaintifrs  af- 
fidavit of  illegality,  which  is  100  yards  from 
the  shop."  The  Judge  of  the  superior  court 
entered  the  following  order: 

"It  is  unnecessary  to  submit  the  traverse  to 
a  jur^  or  pass  on  the  exceptions,  because  they 
are,  in  the  judgment  of  the  court,  immaterUl, 
in  view  of  untraversed  parts  of  the  answer.  It 
appears  that  the  plaintiff  in  certiorari  was  sued 
on  a  note  in  the  justice  court;  that  in  answer  to 
the  summons  he  apiieared  both  in  person  and  by 
attorney  at  the  justice  court  and  pleaded  to  the 
action ;  the  case  waa  tried,  and  l£e  plaintiff  in 
certiorari  lost  He  made  no  exceptions  to  the 
place  of  holding  the  court,  and  he  did  not,  ei- 
ther by  appeal  or  certiorari,  except  to  this 
judgment  After  levy  of  the  execution  he  inter- 
posed an  affidavit  of  Dlegallty  and  attacked  the 
judgment  on  the  sole  ground  that  the  judgment 
IB  void  because  rendered  at  a  place  not  legally 
established  as  the  justice  court  ground.  The 
plaintiff  in  certiorari  is  estopped  by  his  conduct. 
The  justice  did  not  err  in  dismiasing  the  illegal- 
ity." 

Section  4705  of  the  CI vU  Code  of  1910  de- 
clares: .' 

"All  judgments  of  such  justices  rendered,  in 
any  civil  cause,  anywhere  dae  than  at  the  place 
for  holding  their  courts  lawfully  appointed  ere 
void." 

The  Constitution  (article  6,  S  7,  par.  2; 
Civil  Code  1910,  §  6524)  requires  that  justices 
of  the  peace  "shall  sit  monthly  at  fixed  times 
and  places,"  and  it  Is  now  well  settled,  by 
repeated  adjudications  of  the  Supreme  Court 
and  of  this  court,  that  a  Judgment  purporting 
to  have  been  rendered  by  a  Justice's  court  is 
wliolly  void  if  in  fact  rendered  at  a  place  at 
Which  the  court  could  not  lawfully  sit  Beed 
V.  Thomas  &  McNeal,  66  Ga.  595 ;  Johnson  v. 
Heitman,  67  Ga.  4S2;  Bozeman  v.  Singer 
Manufacturing  Co.,  70  Ga.  685;  Hilson  v. 
Kitchens,  107  Ga.  230.  33  S.  B.  71,  73  Am. 
St  Rep.  119;  Lott  v.  Wood,  135  Ga.  821,  TO 
S.  E.  661 ;  Carter  v.  Atkinson,  12  Ga.  App. 
390,  77  S.  E.  370  <4  and  6).  The  fact  that 
such  a  Judgment  is  not  merely  voidable,  but 
absolutely  void,  makes  It  subject  to  attack  by 
affidavit  of  illegality  (Hart  v.  Lazaron,  46  Ga. 
396;  Ansley  &  Co.  v.  Glendenning,  56  Ga.  286 
[1] ;  Park  v.  Callaway,  128  Ga.  119  [4],  122, 
57  S.  Bl  229 ;  Lott  v.  Wood,  supra) ;  and  the 
party  against  whom  the  judgment  is  rendered 
is  not  estopped  from  attacking  it  as  void  be- 
cause he  ai^teared  and  pleaded  at  the  trial, 
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and  then  failed  to  urge  objection  upon  the 
ground  that  the  trial  was  not  being  had  ^t 
the  regular  place  for  holding  court  In  the  dis- 
trict It  wlU  appear,  by  reference  to  the 
Judgment  of  the  judge  of  the  superior  court, 
that  his  ruling  was  based  entirely  upon  the 
Idea  that  the  defendant's  right  to  attack  the 
Judgment  for  want  of  Jurisdiction  was  waiv- 
ed because  he  appeared  and  pleaded  at  the 
trial.  In  Block  v.  Henderson,  82  Ga.  23,  8 
S.  E.  877,  3  L.  R.  A.  325, 14  Am.  St  R«p.  138, 
the  court  held : 

"When  a  justice  of  the  peace  went  outside  the 
limits  of  Itis  district  and  undertook  to  hold  his 
court,  he  had  jurisdiction  neither  of  the  subject- 
matter  nor  of  the  person,  and  no  waiver  or 
agreement  made  before  him  outside  of  his  ju- 
risdiction could  confer  jurisdiction  upon  him. 
Outside  the  limits  of  his  district,  he  was  not  a 
judge.  Beichert  v.  Voss,  78  Ga.  64  [2  S.  E. 
558],  cited  and  distin^ished." 

"niere  can  be  no  difference  in  principle  be- 
tween waiving  the  Jurisdiction  of  a  justice  of 
the  peace  presiding  outside  his  district,  and 
waiving  his  Jurisdiction  to  try  a  case  else- 
where than  at  the  place  fixed  by  law  within 
the  district,  since  In  both  Instances  Judgments 
80  rendered  would  t>e  absolutely  void.  If 
such  Judgments  were  merely  voidable,  of 
course  the  ruling  of  the  learned  trial  Judge 
would  have  t>een  eminently  proper.  In  Mc- 
Donald V.  Farmers'  Supply  Oo.,  143  Ga.  552, 
8S  S.  E.  S61,  the  first  headnote  says: 

"The  Constitntioa  requiies  that  justices' 
courts  shall  be  held  at  fixed  times  and  places. 
The  statute  expressly  declares  that  a  judgment 
rendered  at  a  place  other  than  that  so  fixed 
■lialjl  be  void.  A  judgment  so  rendered  is  not 
merely  irregular,  but  void." 

In  the  body  of  the  decision  Justice  Lump- 
kin, peaking  for  the  court,  says: 

"The  Constitution  declares  that  justices' 
oourts  shall  alt  at  fixed  times  and  places.  C!onst 
art  6,  S  7,  par.  2  (Civil  Code  1910,  8  6524). 
By  section  4705  of  the  Civil  Code  it  is  declared 
that :  'AU  judgments  of  such  justices  rendered. 
In  any  civil  cause,  anywhere  else  than  at  the 
place  for  holding  their  courts  lawfully  appointed 
are  void.'  No  provision  is  made  for  holding 
such  courts  tv  agreement  [italics  ours]  at  other 
places  than  those  fixed  by  law.  Accordingly, 
the  trial  and  verdict  in  this  case  were  not  mere- 
ly irr^nilar,  but,  by  the  positive  terms  of  the 
statute,  were  void." 

from  an  examination  of  the 


It  appears, 
(pinion,  tliat: 

When  the  case  in  the  justice's  court  came  on 
for  trial,  "the  weather  was  .cold,  and  no  provi- 
sion had  been  made  for  heating  the  lawfully  ap- 
pointed place  for  holding  court  By  agreement 
court  was  held  in  a  house  in  the  same  town, 
about  50  yards  from  the  regular  place  for  hold- 
ing court  From  the  verdict  a  certiorari  was 
sued  out  No  point  was  raised  as  to  the  place 
where  the  justice's  court  was  held.  On  the  hear- 
ing a  judgment  was  rendered,  declaring  that  the 
cortiorari  was  "refused,"  and  a  judgment  was 
entered  on  the  certiorari  bond.  A  fi.  fa.  was  is 
sued  and  levied,  and  an  affidavit  of  illegality 
was  interposed  on  the  ground  that  the  judgment 
rendered  in   the  justice's  court   was  void,  and 


that  the  judgment  rendered  in  the  certiorari 
proceeding  was  also  void.  The  court  dismissed 
the  illegality,  and  the  defendant  in  fi.  fa.  ex- 
cepted." 

In  that  case  the  defendant  was  not  only 
present  at  the  trial,  but  even  agreed  that 
court  should  be  held  In  another  house  in  the 
I  same  town,  and  only  50  yards  distant  from 
the  regular  place  for  holding  court,  and  yet 
the  Supreme  Court  held  that  an  affidavit  of 
illegality   would   lie  to   the  Judgment   thus 
rendered  by  the  justice,  which  was  void  for 
this  reason  alone.    Whether  In  fact  any  par- 
ticular house  had  ever  been  designated  as 
the  place  for  holding  court  In  the  1488th  dis- 
trict was  sufficiently  brought  Into  questioa 
(under  the  liberal  rules  as  to  pleadings  in 
Justice's  courts),  even  if  the  allegations  In 
the  petition  for  certiorari  (which  are  ver- 
ified by  the  magistrate's  answer)  relative  to 
the  redtals  in  the  affidavit  of  Ulegallty,  be 
alone  considered ;  and  the  Judge  of  the  su- 
perior court  erred,  both  in  declining  to  allow 
the  exceptions  filed  by  the  plaintiff  in  certi- 
orari, which  required  the  magistrate  to  send 
up  copies  of  the  various  pleadings  In  the  case, 
and  in  declining  to  reserve  for  submission  to 
the  Jury  the  issue  raised  by  the  traverse  to 
the  answer  of  thei  magistrate,  which  Itseif 
distinctly  and  directly  called  into  question  the 
truth  of  his  statement  that  there  was  no  reg- 
ular courthouse  in  said  district  and  never  had 
been,  and  that  the  court  was  held  at  the 
most  accessible  and  most  convenient  place. 
[3]  It  is  Insisted  by  the  defendant  In  error 
that  a  writ  of  certiorari  is  not  the  proper 
remedy   for   attacking   a   judgment   wholly 
void,  and  that  the  Judgment  overruling  the 
certiorari  was  therefore  for  this  reason  prop- 
er.    Reference  to  the  record  is  sufficient  to 
dispose  of  this  suggestion.     The  defendant 
against  whom  the  judgment  was  rendered  did 
not  by  certiorari,  attack  the  judgment  as 
void,  and  ask  that  the  same  be  set  aside  for 
that  reason,  but  duly  filed  an  affidavit  of  Il- 
legality, making  this  attack,  when  the  fi.  fa. 
was  levied;  and  the  petition  for  certiorari 
thereafter  brought  was  brought  solely  to  re- 
view the  Judgment  of  the  justice  of  the  peace 
in  dismissing  the  affidavit  of  illegality.    It 
appears  that  the  plaintiff  in  certiorari  first 
filed  his  affidavit  of  illegality,  as  provided  la 
Hilson  V.  Kitchens,  supra,  and  in  Planters' 
Bank  V.  Berry,  91  Ga.  264,  18  S.  E.  137,  and 
as  also  distinctly  held  to  be  proper  in  Mc- 
Donald V.  Farmers'  Supply  Co.,   supra.     In 
others  words,  the  certiorari  was  brought  not 
to  set  aside  a  void  Judgment,  but  to  correct 
the  ruling  of  the  Justice  of  the  peace  in  dis- 
missing an  affidavit  of  illegality  which  as- 
serted that  a  Judgment  was  vrfd,  Ijecause  ren- 
dered at  a  place  not  authorized  by  law. 
Judgment  reversed. 


GEORGE  and  LUKE,  JJ.,  concur. 
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(20    Ga.    App.    802) 

GROOM  T.  JORDAN.    (No.  8736.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(ByOabtu  by  fhe  Court.) 

1.  Appeat.  and  Ebbob  <5=>1010(1)  —  Qdkstion 
OF  Fact— Review. 

The  jadgment  of  a  trial  court,  sitting  with- 
out a  jury,  on  a  question  of  fact,  will  not  be 
disturbed  by  the  Court  of  Appeals,  where  there 
is  legal  evidence  to  sustain  the  finding  of  the 
court. 

2.  UsuBY  «=s»76,  98  —  Chattei,  Mobtoage  — 
Rate  of  Intebsst— Effect. 

The  lien  of  a  chattel  mortgage  executed 
prior  to  the  act  of  1916  (Georgia  Laws  1916,  p. 
48),  made  to  secure  a  loan  of  money,  for  the  use 
of  which  interest  at  a  rate  greater  than  5  per 
cent  per  month  has  been  reserved  or  charged, 
fiiay  be  asserted  for  the  principal  and  lawful 
interest  due  on  the  debt.  In  case  of  such  mort- 
gage executed  since  the  act  of  1916,  the  lien 
may  be  asserted  for  the  principal  amount  actu- 
ally loaned  or  advanced.  The  fact  that  the 
charging  or  taking  of  interest  in  excess  of  6 
per  cent  per  month  is  made  a  misdemeanor, 
punishable  by  fine  and  imprisonment,  does  not 
render  the  mortgage  absolutely  void,  since  the 
laws  of  this  state  provide  for  the  status  of 
naurions  contracts,  including  mortgages,  when 
the  subject  of  an  action  ui  a  civil  court 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Proceeding  by  J.  A  Jordan  against  G.  B. 
Croom  to  foreclose  a  chattel  mortgage  In 
which  defendant  filed  an  affidavit  of  illegal- 
ity. Judgment  for  plaintiff,  petition  for  cer- 
tiorari overruled,  and  defendant  brings  er- 
ror.   AflSrmed. 

A  chattel  mortgage,  .executed  In  1915,  by 
Croom  to  Jordan,  was  foreclosed  by  Jordan 
In  the  municipal  court  of  Macon,  and  Croom 
filed  an  affidavit  of  Illegality,  contending: 
(1)  That  at  the  time  of  the  execution  of  the 
mortgage  he  was  an  infant;  and  (2)  that 
the  plaintiff  reserved  and  charged  interest  In 
excess  of  5  per  cent  per  month  for  the  mon- 
ey advanced  as  the  consideration  for  the  exe- 
cution of  the  mortgage.  On  the  plaintiffs 
motion  the  Judge  of  the  mnnicipal  court 
struck  the  second  ground  of  the  affidavit  of 
Illegality,  so  far  as  It  sought  to  bar  the 
plaintiff's  right  to  recover  the  sum  actually 
advanced  and  legal  interest,  .and  the  case 
proceeded  to  trial  upon  the  questions  as  to 
the  Infancy  of  the  defendant  at  the  date  of 
the  execution  of  the  mortgage,  and  as  to  the 
amount  of  usury,  if  any,  included  in  the  note 
secured  by  the  mortgage.  The  court  sitting 
without  a  Jury,  found  in  favor  of  the  plain- 
tiff for  the  principal  and  legal  interest  and 
against  the  plea  of  infancy.  CJertlorari  was 
sued  out  by  the  defendant,  the  Judge  of  the 
superior  court  overruled  the  certiorari,  and 
the  case  came  to  this  court  on  exceptions  to 
that  Judgment. 

Chas.  H.  Garrett,  of  Macon,  for  plaintiff  in 
error.  Jas.  C.  Bstes  and  Walter  De  Fore, 
both  of  Macon,  for  defendant  in  error. 


GEORGE,  J.  [1]  1.  The  evidence  In  tiie 
record  authorized  the  Judge  of  the  mnnicipal 
court  to  find  that  the  mortgage  executed  by 
the  defendant  was  given  by  him  dnring  his 
minority,  to  obtain  money  wltb  which  to  pay 
the  purchase  price  of  a  borse  to  be  used  and 
which  was  used  by  blm,  in  connection  with 
bis  business  as  salesman  and  collector.  Un- 
der section  4235  of  the  Civil  Code  of  1910, 
and  on  the  facts  In  the  record,  it  cannot  be 
said  that  the  Judgment  finding  against  the 
plea  of  Infancy  is  without  evidence  to  sns- 
taln  It 

[2]  2.  The  CivU  Code  of  1910  (section  3436) 
provides  as  follows: 

"It  shall  not  be  lawful  for  any  person,  com- 
pany, or  corporation  to  reserve,  charge,  or  tak» 
for  any  loan  or  advance  of  money,  or  forbearance 
to  enforce  the  collection  of  any  sum  of  mon^, 
any  rate  of  interest  greater  than  eight  per  cen- 
tum per  annum,  either  directly  or  indirectly  by 
way  of  commission  for  advances,  discount,  ex- 
change, or  by  any  contract  or  contrivance  or 
device  whatever," 

By  section  3438  It  was  provided  that: 

"Any  person,  company,  or  corporation  violat- 
ing the  provisions  of  section  3436  shall  forfeit 
the  excess  of  interest  so  charged  or  taken,  or 
contracted  to  be  reserved,  charged,  or  taken." 

Section  3442  provided  that: 

"All  titles  to  property  made  as  a  part  of  as 
usurious  contract  or  to  evade  the  laws  against 
usury,  are  void." 

.  A  mortgage,  under  our  law,  does  not  con- 
vey title,  and  If  Infected  with  usury,  is  not 
void  except  as  to  the  Excess  of  Interest  re- 
served, charged,  or  taken.  Under  our  law  a 
power  of  sale  contained  in  a  mortgage  in- 
fected with  usury  is  valid  and  may  be  exer- 
cised to  the  extent  of  collecting  the  principal 
together  with  lawful  Interest.  Htdliday  v. 
Lowry  Banking  Co.,  92  Ga.  675,  19  S.  E.  28 
(1);  Hodge  V.  Brown,  81  Ga.  276,  7  S.  E  282; 
Moseley  V.  Kambo,  106  Ga.  600,  32  S.  E.  638; 
Payton  v.  McPhaul,  128  Ga.  518,  68  S.  E  50, 
11  Ann.  Cas.  163.  By  the  act  of  1916  (Cieor- 
gia  Laws  1916,  p.  48),  sections  3438  and 
3442,  supra,  were  repealed,  and  it  was  pro- 
vided that: 

"Any  person^  company,  or  corporation  violat- 
ing the  provisions  of  section  3436  of  the  Code 
of  1910  shall  forfeit  the  entire  interest  so  char^ 
ed  or  taken,  or  contracted  to  be  reserved,  charr- 
ed, or  taken." 

Section  2  of  that  act  Is  as  follows: 

"Be  it  further  enacted,  by  the  authority  afore- 
said, that  no  further  penalty  or  forfeiture  shall 
be  occasioned,  suffered,  or  allowed  further  than 
as  stipulated  in  section  1  hereof  (the  entire  in- 
terest)." 

The  mortgage  involved  in  the  Instant  case 
was  executed  before  the  passage  of  that  act 
and  the  status  of  the  mortgage,  under  the 
rule  obtaining  In  this  state,  is  fixed  by  the 
law  as  It  existed  at  the  time  of  the  execo- 
tion  of  the  mortgage.  "Statutes  amendhig 
prior  statutes  are  to  be  construed  as  intend- 
ed to  have  operation  on  future  transactions 
only,  and  as  having  no  retroactive  purpose 
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oot  plalikly  expressed."  Compare  Majrnard 
T.  Marshall,  91  Ga.  840,  J8  S.  E.  403  (2). 

Section  3444  of  tbe  CivU  Code  ot  1910 
provides  as  follows : 

"It  shall  be  a  misdemeanor  for  any  p«n<Hi, 
company,  or  corporation  to  reserre,  charge,  or 
take  for  any  loan  or  advance  of  money,  or  for- 
bearance to  enforce  the  collection  of  afty  sum  of 
money,  any  rate  of  interest  greater  than  five  per 
cent,  per  month,  either  directly  or  indirectly,  by 
way  of  commission  for  advances,  discount,  ex- 
cbanse,  the  purchase  of  salary  or  wages,  by 
notarial  or  other  fees,  or  bjt  any  contract,  or 
contrivance,  or  device  whatever ;  save  and  ex- 
cept only  that  regularly  licensed  pawnbrokers, 
where  personal  property  is  taken  in  their  actual 
pbysicia  possession  and  stored  by  them,  may 
charge,  in  addition  to  said  rate  of  interest,  not 
exceeding  twenty-five  cents  at  the  time  said 
property  is  first  taken  possession  of  by  them  for 
the  storage  of  said  property." 

Section  3445  declares: 

"The  preceding  section  shall  not  be  construed 
as  repealing  or  impairing  the  usury  laws  now 
existing,  but  as  being  cumulative  thereto." 

Section  700  of  the  Penal  Code  of  1910 
provides  that : 

"Whoever  shall  violate  section  3444  of  the 
<3ivil  Code,  relating  to  interest  at  a  greater  rate 
than  five  per  cent,  per  month,  shall  be  guilty  of 
a  misdemeanor." 

It  is  insisted  by  the  plaintifT  in  error  that 
the  mortgage  executed  by  him  Is  absolutely 
void.    The  uncontroverted  evidence  Is  to  the 
effect  that  the  mortgage  contained  an  amount 
as  interest  in  excess  of  5  per  cent,  per  month. 
Under  the  law  of  this  state  such  a  contract 
Is  unlawful,  and  the  act  of  reserving,  tak- 
ing, or  diarglng  a  rate  of  interest  greater 
than  5  per  cent,  per  month  for  the  loan  or 
advance  of  money,  or  forbearance  to  enforce 
the  collection  of  money,  Is  made  penal.    Sec- 
tion 3444  of  the  Civil  Code  and  section  700 
of  the  Penal   Code  would  have  the  effect 
<notbing  further  appearing)   to  sustain  the 
contention  made  by  the  plaintiff  In  error,  and 
defeat  the  mortgage  In  this  case,  manifestly 
made  In  the  face  of  the  plain  provisions  of 
the  law  of  this  state,   referred   to   above. 
However,  the  statutes  and  the  decided  cases 
of  tbe  courts  of  last  resort  in  this  state  on 
the  subject  of  usury  provide  for  the  civil 
status  of  usurious  contracts.    As  to  contracts 
made  prior  to  the  act  of  1916,  the  excess  in- 
terest, that  is,  the  amount  charged  over  and 
above  the  legal  rate  of  interest,  shall  be  for- 
feited.    The  status  of  a  mortgage  Infected 
with  usury,  when  the  subject  of  an  action  in 
a  dvll  court,  as  in  this  case,  Is  thoroughly 
established  by  the  decisions  of  this   court 
and  of  the  Supreme  Court.    Such  a  mortgage 
is  not  void,  except  as  to  the  usury  included 
therein,  and  may  be  enforced  for  the  collec- 
tioD  of  the  actual  principal  and  the  legal 
Interest  thereon.    As  to  contracts  made  since 
the  act  of  1016,  the  principal  only  is  coUect- 
aWe.     In  the  absence  of  our  statutes  and 
decided  cases,  the  Invalidity  of  the  mortgage 
Involved  in  the  present  case  might  be  conced- 
ed.    In   view   of   the   recognized   status   of 


usurious  mortgage  contracts,  tbe  Judge  of 
the  superior  court,  in  our  opinion,  rendered 
the  proper  judgment,  and  it  is  accordingly 
affirmed.  Compare  Walte  et  aL  v.  Bartlett, 
53  Mo.  App.  378  (2).  ' 

Judgment  affirmed. 


WADE,  C.  J.,  and  LUKE,  J«  concur. 


CLARK  V.  HARPER. 


(20   Ga.    App. 
(No.  8822.) 


817) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept.  13,  1917.) 

(Syttabu*   by   the  Court.) 
L  ExFBESs  Statutory  Provision— Jtjriswc- 

tion  of  appellate  division  of  municipai. 

Court  of  Atlanta. 
Subdivision  "b"  of  section  42  of  the  act  cre- 
ating the  municipal  court  of  Atlanta  (Acts  1913, 
p.  168)  provides  that  the  appellate  division  of 
that  court  is  without  power  to  review  assign- 
ments of  error  based  upon  the  grounds :  (1) 
"That  the  verdict  found  or  the  judgment  ren- 
dered is  contrary  to  the  evidence  and  the  prin- 
ciples of  equity:  and  (2)  that  said  verdict  or 
judgment  is  decidedly  and  strongly  against  the 
weight  of  the  evidence." 

2.  COITBTB  «=»190(8)— MUKICIPAL  COUBT. 

"Where  a  party  obtains  a  writ  of  certiorari 
directed  to  the  triaj  judge  in  the  municipal 
court  of  Atlanta,  he  can  have  reviewed  the 
question  of  whether  the  finding  is  contrarjf  to 
law;  but  if,  instead  of  suing  out  the  writ  of 
certiorari,  he  takes  an  appeal  to  the  appellate 
division,  he  cannot  have  such  finding  reviewed 
by  certiorari."  Johnston  v.  Brenau  College 
Conservatory,  146  Ga.  182,  91  S.  E.  85. 

3.  Cebtiorabi  ®=s3»— Municipal  Codbt— Rb- 
viBw  BY  Court  of  Appeals. 

CThe  plaintiff  in  error  obtained  a  writ  of 
certiorari  to  review  a  judgment  of  the  appellate 
division  of  the  municipal  court,  denying  an  ap- 
peal from  the  judgment  of  the  trial  judge  over- 
ruling a  motion  for  a  new  trial.  By  the  peti- 
tion for  certiorari  it  was  sought  to  review  the 
judgment  of  the  appellate  division,  and  not  the 
judgment  of  the  trial  judge.  The  petition  was 
presented  to  the  judge  of  the  superior  court  more 
than  30  days  after  the  trial  of  the  case  in  the 
municipal  court.  Therefore  assignments  of  er- 
ror upon  the  grounds  that  the  judgment  is  con- 
trary to  evidence  and  the  principles  of  equity, 
and  is  decidedly  and  strongly  against  the  weight 
of  the  evidence,  cannot  be  considered  by  the 
Court  of  Appeals. 

4.  Appeal  and  Error  <S=»  192(1)  —  Pleadino 
<S=!»433(1)  —  Sufficiency  of  Evidence  — 
Court  of  Appeals  —  Defects  Cured  bt 
judoicent. 

Where  the  pleadings  are  imperfect  and  de- 
fective, but  no  point  is  made  on  them  at  the 
trial,  and  there  is  sufficient  legal  evidence,  ad- 
mitted without  objection,  to  support  the  judg- 
ment entered,  this  court  is  without  authority 
to  set  aside  the  judgment  Fiirr  &  Furr  v.  Bd- 
dleman,  80  Ga.  660,  7  S.  B.  167.  In  such  cir- 
cumstances whatever  might  have  been  remedied 
by  amendment  will  be  considered  as  cured  by 
the  judgment ;  no  objection  to  the  sufficiency  of 
the  pleadings  being  urged. 

5.  Other  Assignments. 
The  further  assignments  of  error  not  covered 

by  the  foregoing  are  without  substantial  merit. 
The  judge  of  the  superior  court  did  not  err  in 
overruling  the  certiorari. 
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Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  U  Bell,  Judge. 

Action  between  Mrs.  J.  H.  Clark  and 
George  Harper.  Judgment  for  the  latter,  pe- 
tition for  certiorari  overruled,  and  tbe  former 
^brings  error.    Affirmed. 

Edward  L.  Neufvllle  and  Frank  I,.  Neuf- 
vllle,  both  of  Atlanta,  for  plaintiff  In  error. 
Hendrix  &  Silverman,  of  Atlanta,  for  defend- 
ant In  error. 

GEOBGE,  J.    Judgment  affirmed. 

WADE,  0.  J.,  and  LUKE,  J.,  concur. 


(20  Oa.   App.  ns) 

OLABK  T.  JOHNSON.    (No.  8823.) 

^Oourt  of  Appeals  of  Georgia,  Dlvuion  No.  1. 
Sept  13,  1917.) 

(Bvttalut  h»  the  Court.) 

BxrusAL  OF  Cebtiorabi. 

The  aBsignments  of  error  not  controlled  by 
the  judgment  of  this  court  in  the  case  of  Clark 
v.  Harper,  93  S.  E.  639,  this  day  decided,  are 
without  substantial  merit.  Under  the  pleadings 
and  evidence  as  presented  in  the  petition  for  cer- 
tiorari, the  judge  of  the  superior  court  did  not 
err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fuljton  County ; 
Gea  L.  Bell,  Judge. 

Action  between  Mrs.  J.  H.  Clark  and  Jesse 
Johnson.  Judgment  for  the  latter,  petition 
fof  certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 

Edward  L.  Neufvllle  and  Frank  L.  Neuf- 
vllle, both  of  Atlanta,  for  plaintiff  In  error. 
Hendrts  &  Silverman,  of  Atlanta,  for  defend- 
ant In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  GEOBGE,  J.,  concur. 


(20  Ob.   App.  818) 

CliABK  T.  CHANCELLOB.     (Na  8821.) 

((V>urt  of  Appeals  of  Georgia,  Division  No.  1. 

Sept.  13,  1917.) 

(SvHo^m*  iy  the  Court.) 

BXFUSAI.  OF  Cebtiobabi. 

The  assignments  of  error  not  controlled  by 
the  judgment  of  this  court  in  tbe  case  of  Clark 
V.  Harper,  93  S.  E.  539.  this  day  decided,  are 
without  substantial  merit.  Under  the  ipleadings 
and  evidence  as  presented  in  tbe  petition  for 
certiorari,  the  judge  of  the  superior  court  did 
not  err  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Pulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  between  Mrs.  J.  H.  Ctlark  and  Joe 
Chancellor.  Judgment  for  the  latter,  peti- 
tion for  certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 


Edward  L.  Neufvine  and  Frank  U  Neuf- 
vllle, both  of  Atlanta,  for  plaintiff  in  error. 
Hendrix  &  Silverman,  of  Atlanta,  for  defend- 
ant in  error. 

WADE,  C.  J.    Judgment  affirmed. 

GBX>BGB  and  LUKE,  JJ.,  ooncnr. 

(»  Oa.  App.  O) 
HBSTEB,  Sheriff,  v.  DAVIS.     (No.  8217.) 
(<3onrt  of  Appeal  of  Georgia,  Divisioa  Na  X 
Sept.  19,  1917.) 

(Byllahus  hu  the  Court.) 
Ezxcunoif  4=3239— Action  Aoainst  Biddei 

— JUDQICKNT. 

Under  the  pleadings  and  the  agreed  state- 
ment of  facta,  appearing  in  the  record,  the  court, 
sitting  without  the  intervention  of  a  jury,  did 
not  err  in  rendering  judgment  in  favor  of  tlie 
defendant. 

Error  from  Superior  Court,  Montgomery 
County;  E.  D.  Graham,  Judge. 

Suit  by  James  Hester,  Sheriff,  for  use  of 
Hunter,  Benn  &  Co.,  William  Herndon,  trans- 
feree, and  tbe  Dublin  Fertilizer  Works, 
against  M.  D.  Davis.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

James  Hester,  sheriff,  suing  for  the  use  of 
Hunter,  Benn  &  Co.,  William  Herndon,  trans- 
feree, and  the  Dublin  Ffertillzer  Works, 
sought  to  recover  from  M.  D.  Davis  $520, 
the  difference  between  the  amount  bid  b7 
Davis  at  a  sheriff's  sale  of  certain  land  and 
what  the  land  brought  at  a  subsequent  sale; 
Davis  having  failed  and  refused  to  pay  the 
amount  of  his  bid.  After  the  filing  of  this 
suit,  the  defendant  filed  a  petition  In  bank- 
ruptcy, and  was  discharged  by  the  bank- 
ruptcy court  This  case  was  by  consent  tried 
by  the  Judge  of  the  superior  court  upon  an 
agreed  statement  of  facts,  and  he  rendered 
judgment  in  favor  of  the  defendant  The 
material  parts  of  tbe  agreed  statemoit  of 
facts  were  in  substance  as  follows: 

On  the  first  Tuesday  of  October,  1914,  James 
Hester,  as  sheriff  of  Montgomery  county,  after 
duly  levying  and  advertising,  put  u|{  for  sale, 
according  to  law,  an  undivided  third  interest  in 
306  acres  of  land  in  the  l,^2l8t  district,  0.  H, 
oi  that  county,  levied  on  as  the  property  of  R. 
A.  Dukes,  under  an  execution  from  the  dty 
court  of  Mt  Vernon  in  favor  of  the  Mt  VemoB 
Bank  against  R.  A.  Dukea,  principal,  and  J.  D. 
MUller  and  William  Herndon,  securities,  and  also 
under  an  execution  from  the  justice's  court  of 
the  l,22l8t  district,  G.  M.,  of  that  county,  in 
favor  of  the  Mt  Vernon  Bank  against  R.  A 
Dukes  and  J.  D.  Miller,  principals,  and  J.  M. 
Brooksher,  as  indorser  or  security.  At  the  sale 
M.  D.  Davis  bid  the  sum  of  $1,020,  and,  that 
being  the  highest  and  best  bid,  the  property  was 
knocked  off  to  him  at  that  price.  He  failed  and 
refused  to  comply  with  his  bid,  by  paying  the 
said  sum  to  the  sheriff  and  accepting  a  deed  to 
the  land;  and  on  the  first  Tuesday  m  Febrnary, 
1915,  the  said  sheriff,  after  duly  advertising 
the  land  again,  put  it  up  for  sale,  and  tbe  Mt 
Vcmon  Bank  bid  the  sum  of  $5(X),  and,  that  tbe 
highest  and  best  bid,  the  property  was  knocked 
off  to  the  Mt  Vernon  Bank  for  that  sum,  and 
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the  sberUr  executed  to  it  a  deed  to  the  land. 
Some  time  thei^after,  during  the  year  1916,  the 
said  M.  D.  Davis  filed,  in  the  District  Court  of 
the  United  States  for  the  Eastern  Division  of 
the  Southern  District  of  Georgia,  a  voluntary 
petition  in  bankruptcy,  and  was  duly  and  legal- 
ly adjudicated  a  bankrupt  by  that  court.  In 
that  petition  he  listed  James  Hester,  sheriff, 
suing  for  the  use  of  the  Mt.  Vernon  Bank  et  al., 
as  a  creditor;  and  the  said  James  Hester,  sn- 
ing  for  the  use  of  the  Mt.  Vernon  Bank  et  al., 
waa  duly  notified  of  the  pendency  of  the  said 
petition  in  bankruptcy.  The  Mt  Vernon  Bank, 
Hunter,  Benn  &  Co.,  Phil  MoRae,  William 
Hemdon,  transferee  of  the  First  National  Bank 
of  Dublin,  and  the  Dublin  Fertilizer  Works 
were  not  scheduled  In  the  petition  or  notified  of 
its  pendency,  or  that  the  said  M.  D.  Davis  had 
been  adjudicated  a  bankrupt  by'  the  United 
States  fMurt.  Since  the  filing  of  the  ahove-stat- 
ed  suit  the  Mt  Vernon  Bank  and  Phil  McRae 
have  been  settled  with  in  full,  and  their  claims, 
the  basis  of  their  interest  in  said  case,  satisfied ; 
and  the  plaintiff  is  not  now  pursuing  the  said 
anit  for  their  use  or  benefit,  but  is  pursuing  it 
only  for  the  use  and  benefit  of  Hunter,  Benn  & 
Co.,  William  Hemdon,  transferee  of  the  First 
National  Bank  of  Dublin,  and  the  Dublin  Fer- 
tilizer Works,  none  of  whom  proved  their  claim 
in  the  bankrupt  court  or  received  any  payment 
thereon.  Since  the  above-stated  case  became 
ripe  for  a  trial,  and  during  the  first  of  the  year 
1914,  the  said  M.  D.  Davis  was  duly  and  regu- 
larly granted  a  discharge  by  the  said  United 
States  coart  from  all  debts  provable  in  bank- 
rnptcy.  All  the  plaintiffs,  or  parties  for  whose 
use  James  Hester  is  suing,  were  represented  by 
M.  B.  Calhoun  as  attorney  at  the  time  of  the 
bankruptcy  proceeding,  and  he  had  knowledge  of 
the  fact  that  the  said  M.  D.  Davis  waa  adjudi- 
cated a  bankrupt. 

M.  B.  Calhoun,  of  Mt.  Vernon,  for  plaintiff 
in  error.  L.  O.  Underwood,  of  Mt  Vernon, 
tor  defendant  in  error. 

BLOODWOHIH,  J.    Judgment  affirmed. 

BBOYLBS,  P.  J.,  and  JENKINS,  J.,  con- 
cur. 

(20  Oa.   App.   798) 

LEiADER  &  ROSANSKT  v.  MOSELSY. 
(No.  8651.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
^  Sept  13.  1917.) 

(Bvtttthvt  tv  the  Court.) 

1.  Wabbanit  of  Soundness— Defbot. 

There  was  evidence  from  which  the  jury 
eoald  infer  that  the  defect  in  the  horse  war- 
ranted as  sound  by  the  agent  of  the  seller  ex- 
isted at  the  time  the  warranty  was  made.  . 

2.  Sales  «=»446(2)— Bbkach  of  Warbantt— 

JirDOMKNT. 

The  charge  of  the  court  expressly  limited  the 
jury  to  the  consideration  of  whether  or  not  there 
was  a  breach  of  warranty  "as  contended  for  by 
the  plaintiff";  and  under  this  instruction,  when 
considered  in  connection  with  the  pleadings,  the 
jury  were  not  aatborized  to  find  against  the  de- 
fendants for  defects  not  existing  at  the  time  the 
warranty  was  made. 

8.  Sales  «=»288(6)— Bbiiach  of  Wabbantt— 
Waiver— Note. 

There  is  nothing  in  the  evidence  to  indicate 
that  at  the  time  the  second  note  was  executed 
by  the  purchaser  (about  five  days  after  the  first 
note  had  been  given,  and  in  lieu  thereof),  he 
had  discovered  that  the  horse  was  diseased  or 


Worthless;  and  hence  the  giving  of  the  second 
note  did  not  amount  to  a  waiver  of  Ute  defect 
complained  of. 

4.  Evidence  <S=:>183(13)  —  Skconoabt  Evi- 
dence—Foundation. 

There  being  jto  sufficient  legal  foundation 
for  the  introduction  of  secondary  evidence  as 
to  the  contents  of  the  original  written  contract 
of  purchase,  the  court  did  not  err  in  declining  to 
admit  the  proffered  testimony. 

5.  RuLiNo  on  Motion  fob  New  Tbiaz- 

There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

tirTOT  from  Superior  Court,  Toombs  Coun- 
ty ;  B.  N.  Hardeman,  Judge, 

Action  between  Fate  Moseley  and  Leader 
&  Rosansky.  Judgment  for  the  former,  and 
the  latter  bring  error.    Affirmed. 

E.  J.  Giles,  of  I^ons,  and  Hlnes  ft  Jordan, 
of  Atlanta,  for  plaintiff  in  error.  Cowart  ft 
Brown,  of  I^ons,  for  defendant  In  error. 

WADE,  0.  J.    Judgment  affirmed. 

GEORGE  and  LUKE,  JJ.,  concnr. 

(SO  Oa.  App.  <16) 
WESTERN  ft  A.  R.  (30.  V.  DAVIS. 
(No.  8337.) 

(Conrt  of  Appeals  of  Georgia,  Division  Ma  1. 

July  25,  1917.    Rehearing  Denied 

Sept  13,  1917.) 

(Bt/Uabu*  ly  the  Court.) 

Fibes  Set  bt  Railboads. 

This  case  is  substantially  controlled  by  the 
decision  in  the  case  of  Western  &  Atlaane  R. 
Co.  V.  Barnett,  93  8.  B.  260,  this  day  decided. 
Where  not  so  controlled,  there  is  no  merit  in 
the  assignments  of  error. 

Error  from  Superior  (3ourt,  Ctotdcn  (}oiin-. 
ty ;  A.  W.  Flte,  Judge. 

Action  between  the  Western  ft  Atlantic 
Railroad  Ck>mpany  and  W.  R.  Davis.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Affirmed. 

Tye,  Peeples  ft  T^e,  of  Atlanta,  O.  N. 
Starr,  of  (3alhouo,  Maddoz,  McCamy'&  Shu- 
mate, of  Dalton,  and  Neel  ft  Neel,  of  Carters- 
vllle,  for  plaintiff  in  error.  W.  B.  Mann  and 
W.  C.  Martin,  both  of  Dalton,  and  J.  O.  B. 
Erwin,  Jr.,  of  Calhoun,  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 


^  (20  Oa.  App.  tK) 

CITT  OF  ATLANTA  v.  HAOAM.    (Na  889i.) 
((I!ourt  of  Appeals  of  Ckorgia,  Division  No.  1, 
Sept  13,  1917.) 

(Bt/Uahua  iy  the  Court.) 

SuFnciENCT  OF  Petition. 

The  petition  set  forth  a  cause  of  action,  and 
the  demurrer  was  properly  overruled. 

Error  from  C!ity  Ckmrt  of  Atlanta ;  H.  IL 
Reid,  Judge. 
Action  by  C.  O.  Hagan,  by  next  friend. 
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against  the  City  of  Atlanta.  Demurrer  to 
petition  overruled,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  plaintiff  in  error.  Cobum  & 
Hohenstdn  and  Atkinson  &  Bom,  all  of  At- 
lanta, for  defendant  in  error. 

GEOBjQE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  LUKE,  J.,  concur. 

<21  Oa.  App.  21) 

WHEELER  ▼.  Mclaughlin.  (No.  8185.) 

<Ck>urt  of  Appeals  of  Gieorgia,  Division  No.  2. 
•  Sept.  18,  1917.) 

(Syttahui  by  the  Court.) 

ItEFirSAl.  or  CONTIKUARCK  —  DiBBCTKD   VEB- 
DICT. 

The  Judge  did  not  abuse  his  discretion  in  re- 
fusing-to  continue  the  case;  nor  did  he  err  in 
refusmg  the  motion  to  strike  the  plea,  nor  in 
admitting  evidence,  or  in  directing  a  verdict  for 
the  defendant. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; W.  F.  George,  Judge. 

Action  by, Lola  Wheeler,  by  next  friend, 
etc.,  against  J.  D.  McLaughlin.  Judgment 
for  defendant  on  a  directed  verdict,  and 
plaintiff  brings  error.    Affirmed. 

Padgett  &  Watson  and  C.  H.  Parker,  all 
of  Baxley,  and  J.  E.  Futch,  of  Stark,  Fla.,  for 
plaintiff  In  error.  Merrill  &  Grantham,  of 
Thomasvllle,  and  Otis  H.  Elkins,  of  Fitzger- 
ald, for  defendant  In  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLBS,  P.  J.,  and  JES^KINS,  J.,  con- 
cur. 


<20  Oa.  App.  811) 

A.  D.  ADAIR  &  Mccarty  BROS.,  Inc.,  v. 

CENTRAL  BANK  &  TRUST.  CORP. 

(No.  8781.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(Si/llabua  ly  the  Court.) 

1.  Banks  and  Banking  i3=»169— Checks  — 
Action— DKrENSE. 
A  banking  corporation  received  from  another 
bank,  its  customer,  for  collection,  a  check  ap- 
parently duly  indorsed  by  the  payee  and  by  the 
forwarding  bank.  The  receiving  bank  in  turn 
indorsed  the  check  and  presented  it  to  the 
drawee  bank,  by  which  it  was  paid.  The  receiv- 
ing bank  then,  in  good  faith  and  without  notice 
or  knowledge  of  any  defect  or  failure  of  title, 
fully  accounted  to  its  customer  for  the  proceeds 
o£  the  collection.  Afterwards  the  payee  and 
owner  of  the  check  (whose  name  had  been  in- 
dorsed thereon  by  its  selling  agent  without  no- 
tice and  without  authority  so  to  do)  brought  an 
action  against  the  bank  first  mentioned,  on  an 
implied  contract  for  money  had  and  received. 
Held,  that  the  payment  of  the  proceeds  of  the 
collection  by  the  defendant  bank  to  its  customer, 
io  good  faith  and  without  notice  or  knowledge  of 
any  defect  in  the  title  to  the  dieck,  was  a  com- . 


plete  defense  to  the  action.  The  ruling  wonld 
be  otherwise,  had  the  suit  been  for  wrongful  con- 
veral(Hi  of  the  check,  unless  ratification  were 
shown. 

(Additional  Byllalui  hy  Editorial  Staif.) 

2.  Monet  Received  «=»1  —  Nature  of  Ac- 
tion. 
An  action  for  money  had  and  received  is 
based  on  the  theory  of  an  unjust  enrichment  o( 
the  defendant,  and  upon  implied  promise  by  him 
to  pay  to  plaintiff  what  he  lias  received,  and 
which  in  good  conscience  belongs  to  the  plaintiff. 

8.  Tbial  <s=9l42 — Question  roa  Jubt. 

Even  though  the  facts  are  undisputed,  yet  if 
different  inferences  may  be  drawn  from  the 
facts  proved,  the  question  is  for  the  jury. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  A.  D.  Adair  &  McCarty  Bros., 
Incorporated,  against  the  Central  Bank  ft 
Trust  Corporation.  Judgment  In  the  munici- 
pal court  of  Atlanta  in  favor  of  the  defendant 
was  affirmed  on  certiorari  to  the  superior 
court,  and  plaintiff  brings  error.    Affirmed. 

The  plaintiff  was  the  owner  and  bcddor 
of  a  note  payable  to  its  order,  made  by 
Henderson  &  Vandegrlff,  of  Nacoochee,  6a. 
Plaintiff  Instructed  one  of  Its  traveling  sales- 
men, Powell,  to  call  on  the  makers  of  the 
note  and  collect  it  He  was  authorized  to 
accept  either  a  check  or  currency,  as  the 
makers  preferred.  He  did  not  have  tbe  note 
in  his  possession.  On  April  13,  191S,  he  was 
given  a  check  by  the  makers,  payable  to  the 
order  of  the  plaintiff.  '  Without  notice  to  the 
plaintiff  or  authority  so  to  do,  Powell  in- 
dorsed the  6heck  in'  the  name  of  the  plaintiff, 
and  cashed  it  at  the  bank  of  the  Clermont 
Banking  Company,  of  Clermont  Ga.  That 
bank  forwarded  the  check  to  the  Citizens' 
Bank  of  Gainesville,  which  indorsed  and  hi 
turn  forwarded  the  check  to  the  Central 
Bank  &  Trust  Corporation,  of  Atlanta,  the 
defendant  The  defendant  in  turn  indorsed 
the  check  and  sent  it  through  the  Atlanta 
Clearing  Hiouse  to  the  drawee,  the  White 
County  Bank  of  Cleveland,  where  it  was 
paid  on  April  18,  1916,  and  charged  to  the 
account  of  the  makers.  The  defendant  did 
not  at  any  time  have  any  ownership  or  in- 
terest In  the  check,  but  acted  as  an  agent  in 
collecting  It ;  and  when  It  received  frcHu  the 
drawee  bank,  the  proceeds  of  the  check.  It  ful- 
ly accounted  to  the  Citizens'  Bank  of  Gaines- 
ville, and  knew  nothing  of  any  Irregularity 
In  the  indorsement  for  several  months  there- 
after. After  the  giving  of  the  check,  the 
plaintiff  by  letter  called  on  the  makers  of  the 
note  to  pay  it,  and  "was  notlflec^  that  it 
had  been  paid  by  check  to  Powell,  and  that 
the  check  itself  had  been  paid.  Plaintiff 
thereupon  wrote  to  the  makers  that  if  Powell 
had  received  the  check,  and  indorsed  It  In  Its 
name,  and  collected  the  proceeds,  and  if 
the  makers  would  send  to  the  plaintiff 
the  check  bearing  such  indorsement  the 
plaintiff  would  mark  the  note  paid  and  sur- 
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render  It  to  the  makers.  Oilie  makerB  com- 
piled with  this  proposal,  and  the  plaintUf 
canceled  the  note  and  returned  It  to  the 
makers,  with  full  knowledge  of  all  the  dr- 
CTunstancea  with  reference  to  the  indorsement 
and  collection  of  the  check.  PlaintifF  there- 
after called  <m  Poiwell,  to  pay  over  to  It  the 
proceeds  of  the  check,  and  be  promised  to 
do  so.  Afteo  some  delay  he  disappeared, 
and  the  plaintiff  called  upon  the  defendant  to 
make  good  the  amount  of  the  check,  which 
the  defendant  refused  to  do,  and  suit  was 
brought  in  the  municipal  court  of  Atlanta. 
A  judge  of  that  court,  sitting  without  a 
Jury,  heard  the  facta  and  gave  Judgment  in 
tAYOt  of  the  defendant.  On  certiorari  to  the 
superior  court  the  finding  of  the  trial  court 
was  affirmed,  and  the  plaintiff  excepted. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  io  error.  Oandler,  Thomson  & 
fiirsCh,  of  Atlanta,  for  defendant  in  error. 

OEOELGS},  3.  [3]  W0  are  not  prepared  to 
say  that  the  act  of  the  plaintiff  in  canceling 
the  note  and  delivering  it  to  the  makers,  with 
full  knowledge  of  the  foregoing  facts,  and  its 
effort  to  collect  the  proceeds  of  the  check 
ttom  its  agent,  Powell,  and  its  delay  of  sev- 
eral months  19  notifj^g  the  defendant  of 
Powell's  lack  of  authority  to  Indorse  the 
check,  did  not  amount  to  a  ratification  of 
the  unauthorized  Indorsement.  It  is  true  that 
ratification  is  disclaimed,  but  one  may  dis- 
claim and  yet  ratify.  The  issue  was  for  the 
judge,  who  heard  and  determined  the  facts 
of  the  case.  Even  though  the  facts  be  nndis- 
pvted,  yet,  if  different  Inferences  may  be 
drawn  from  the  facts  proved,  the  question  is 
for  the  jury.  Compare  Dixon  v.  Bristol  Sav- 
ings Bai^  102  6a.  461.  468,  31  S.  B.  96,  66 
Am.  St.  Rep.  193.  On  the  question  ot  rati- 
fication, it  must  be  borne  in  mind  that  Powell 
was  the  admitted  agent  of  the  plaintiff,  with 
antliority  to  collect  the  note,  and  to  receive 
In  payment  thereof  either  the  cash  or  a  check. 
He  therefore  merely  exceeded  his  authority 
when  he  indorsed  the  check  in  the  name  of 
the  plaintiff.  If,  under  any  view  of  the  evi- 
dence, the  question  of  ratification  Is  one  of 
fbct,  that  question  has  been  determined  by 
the  trial  court  adversely  to  the  plaintiff. 
We  do  not,  however,  hold  that  the  plaintiff 
ratified  the  indorsement  of  the  check  by  its 
salesman. 

[1,  2]  If  the  plaintiff  did  not  ratify  the  un- 
authorized indorsement.  It  clearly  elected  to 
waive  the  tort  and  sue  In  assumpsit  upon  an 
implied  contract  for  money  had  and  received. 

This  election-  la  made  manifest  by  the 
plain  and  unambiguous  language  of  the  peti- 
tion filed  on  its  behalf,  wherein  it  is  alleged 
that  the  defendant  is  "indebted"  to  the  plain- 
tiff in  the  principal  amount  of  the  check, 
together  with  legal  Interest  from  a  date  stat- 
ed. Furthermore,  it  is  expressly  averred 
that  "said  proceeds  of  said  check  are  held 


for  the  use  of  plaintiff  as  the  rightful  owner 
of  said  check,  and  this  suit  is  brought  to  re- 
cover same."  The  pr&yet  of  the  petition  Is 
for  the  recovery  of  the  amount  of  the  check, 
with  interest.  The  suit  does  not  ask  for 
"damages,"  but  is  an  action  for  money  had 
and  received.  An  action  of  this  character  Is 
based  on  the  theory  of  an  unjust  enrichment 
of  the  defendant,  and  upon  an  implied  pfom- 
ise  on  the  part  of  the  defendant  to  pay  to 
the  plaintiff  that  which  It  has  received,  and 
wliich  in  law  and  In  good  conscience  belongs 
to  the  plaintiff,  and  not  to  the  defendant. 
It  Is  inequitable  that  one  should  retain 
money  which  equitably  belongs  to  another. 
It  Is  undisputed  that,  long  before  the  de- 
fendant had  notice  or  knowledge  of  the  ir- 
regularity in  the  indorsement,  the  check  had 
been  duly  collected  and  the  proceeds  fully 
paid  to  the  Citizens'  Bank  of  Gainesville. 
The  defendant  was  a  mete  collecting  agent 
of  the  Citizens'  Bank  of  Gainesville.  In  an 
action  for  the  wrongfull  conversion  of  the 
check,  the  defendant  would  be  liable.  Since 
the  plaintiff  lias  waived  Its  action  In  tort, 
and  has  elected  to  sue  upon  an  Implied  con- 
tract, and  since  the  defendant,  without  no- 
tice or  knowledge  of  plaintiff's  rights  In  the 
premises,  has  fully  accounted  to  its  prin- 
cipal for  the  proceeds  of  the  check,  the  judge 
of  the  superior  court,  in  our  opinion,  ren- 
dered the  proper  judgment.  Pratt  v.  Foster, 
18  Ga.  App.  76S,  90  S.  B.  654;  Rogers  v. 
Durrence,  10  Ga.  App.  667,  73  S.  EX  1083; 
Alexander  t.  Coyne,  143  Ga.  686,  85  S.  B. 
831,  L.  R.  A.  1916D,  1039 ;  Cowart  v.  Fender, 
137  Oa.  686,  73  S.  B.  822,  Ann.  Cas.  1913A. 
932. 
Judgment  affirmed. 

WADB,  C.  J.,  and  LU^B,  J.,  concur. 


(10  Oa.  App.  7SS> 
AUGUSTA-AIKEN  RX.  &  ELECTRIC  CORP. 
V.  ANDREWS.     (No.  8414.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  13,  1917.) 

(Svliains  ly  the  Oourt.) 

1.  Apfkai,  and  Ebror  «=>588,  592(2),  639(2) 

—  BbIEF  ok  EVIOKNCX  —  FOBU  —  QUESTIOHS 
AND  ANSWEBS. 

The  motion  to  dismiss  the  bill  of  exceptions, 
upon  the  ground  that  the  brief  of  evidence  ap- 
pearing in  the  record  is  not  such  a  brief  as 
is  required  by  the  statute,  is  overruled.  The 
'insertion  of  some  questions  and  answers  in  a 
brief  of  evidence,  where  apparently  necessary 
to  present  the  evidence  wiui  lucidity  and  pre- 
cision, does  not  necessarily  constitute  a  breach 
of  the  re(^uirement  that  testimony  be  presented 
in  narrative  form ;  and,  besides,  in  no  event 
would  a  bill  of  exceptions  be  dismissed  for  this 
reason  alone;  but,  where  no  proper  brief  is 
supplied,  exceptions  requiring  a  consideration 
of  the  evidence  cannot  be  considered. 

2.  Cabkiebs  <S=>321(1)— Action  fob  Injubt— 
Inbtbuotion— Negligence. 

Where  damages  are  sought  in  consequence 
of  alleged  negligence  on  the  part  of  the  defend- 
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ant,  )(n  instruction  to  the  Jury  that,  if  the; 
should  find  from  the  evidence  that  at  the  time 
the  injury  was  received  a  given  state  of  facta 
existed,  the  defendant  company  would  be  liable, 
is  error  when  the  facts  enumerated  are  not 
such  as  would  constitute  negligence  per  se,  un- 
der the  operation  of  a  statute  or  valid  ordinance. 

Error  from  City  Court  of  Richmoiid  Coun- 
ty;  J.  O.  O.  Black,  Jr.',  Judge. 

Suit  by  Gladys  Andrews  against  the  Au- 
gusta-Aik^i  Railway  &  Electric  Corporation. 
Judgment  for  plaiutUC,  motion  for  new  trial 
overruled,  and  defendant  brings  error.  Re- 
versed. 

Gladys  Andrews  brought  suit  through  her 
next  friend  against  the  Augusta-Alken  Rail- 
way &  Electric  Corporation,  a  common  car- 
rier of  passengers,  operating  lines  of  street 
railway  in  the  city  of  Augusta,  Oa.,  and  hav- 
ing an  office  and  place  of  buslaess  In  Rich- 
mond county.  She  alleged  that  about  10:05 
o'clock  p.  m.  on  October  25,  1913,  she  went 
with  her  sister  to  the  usual  stopping  place 
of  the  defendant's  cars  at  a  point  on  Broad 
street,  and  that  Just  as  she  reached  that 
place  a  car  belonging  to  the  defendant  came 
to  a  standstill  for  the  purpose  of  taking  on 
passengers ;  that  three  men  unknown  to  the 
plaintiff  boarded  the  car  ]ust  ahead  of  her- 
self and  her  sister,  and  as  the  last  one  of 
the  three  stepped  upon  it  she  herself  caught 
hold  of  the  "handlebar"  and  put  one  foot  on 
the  step  of  the  car,  and  was  in  the  act  of 
boarding  It,  when  the  conductor  In  charge 
of  the  car,  who  was  then  at  the  front  end, 
signaled  the  motorman  to  go  forward,  and 
the  car  Immediately  started  with  a  sudden 
lunge  and  Jerk,  which  threw  the  plaintiff 
violently  on  the  ground  and  caused  the  In- 
juries for  which  she  sued.    She  alleged: 

That  the  injuries  complained  of  were  produc- 
ed wholly  by  the  negligence  of  the  defendant, 
"in  that  it  did  not  stop  said  car  at  its  usual 
stopping  place  long  enough  for  passengers  to 
safe^  board  the  same,  and  in  that  the  defend- 
ant company's  conductor  in  charge  thereof  sig- 
naled the  said  .car  forward  while  the  said  Gladys 
Andrews  was  in  the  act  of  boarding  the  same, 
and  in  that  the  defendant  company's  motorman 
in  charge  of  said  car  started  said  car  with  a 
lunge  or  jerk  while  the  said  Gladys  Andrews 
was  in  the  act  of  boarding  said  car,  and  in  that 
the  said  Gladys  Andrews  was  not  given  suffi- 
cient time  to  board  said  car,  she  being  in  plain 
view  of  the  conductor  in  charge  of  said  car,  who 
saw  her,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  seen  her." 

She  further  alleged  that  at  the  time  of  the 
occurrence  on  account  of  which  she  instituted 
suit  she  was  16  years  of  age,  and  that  she 
was  damaged  in  the  sum  of  $10,000.  The  de- 
fendant denied  generally  the  essential  alle- 
gations of  the  petition,  and  alleged  that  the 
Injury  complained  of  was  the  result  of  the 
plaintiff's  own  negligence,  In  that  by  the  ex- 
ercise of  ordinary  care  and  diligence  she 
could  have  avoided  the  consequences  of  the 
alleged  negligence  of  the  defendant,  and  that 
the  defendant  and  its  servants  at  the  time 
and  place  of  the  Injury  were  In  the  exercise 
oC  all  ordinary  care  and  diligence,  and  the 


Injury  was  an  accident  pure  and  simple,  for 
which  the  defendant  was  In  no  wise  responsi- 
ble, if  it  did  not  In  fa<^  result  from  the  plain- 
tiff's own  negligence.  The  trial  resulted  \n 
a  verdict  for  $3,000  in  favor  of  the  plabitifl, 
the  defendant  made  a  motion  for  a  new  trial, 
wliicli  was  overruled,  and  It  excepted. 

Wright  &  Wright,  of  Augusta,  for  plaintiff 
In  error.  T.  P.  Harrison,  T.  S.  Peebles,  Jr, 
and  C.  H.  ft  R.  S.  Cohen,  all  of  Augusta,  for 
defendant  In  error. 

WADE,  a  J.  (after  stating  the  facts  aa 
above).  [1]  1.  The  ruling  In  the  headnote  on 
the  motion  to  dismiss  the  blU  of  exceptions 
needs  no  ampUflcatloa.  The  brief  of  evt 
dence,  it  Is  true,  contains  approximately  two 
pages  of  questions  and  answers,  out  of  a  total 
of  nearly  14  pages  appearing  in  the  record 
in  this  court,  bnt  it  is  obvlons  that  a  b<na 
fide  effort  was  made  by  counsel  for  the  plain- 
tiff in  error  to  reduce  the  testimony  to  nar- 
rative form ;  and  tittir  opinion  that  tlie  in- 
clusion of  certain  qnestlMis  and  answers 
without  abbreviation  or  condensation  was  es- 
sential to  the  presentation  of  a  ladd  and  pre- 
cise statement  of  the  testimony  is  not  wlfli- 
out  reasonable  ground.  ETven  if  the  brief  of 
evidence  were  not  in  proper  form,  this  would 
not  require  a  dismissal  of  the  bill  of  excep- 
tions, under  the  well-settled  practice  in  the 
Supreme  Court  and  this  court.  The  ruling  in 
Onimbley  v.  Brook,  135  Ga.  723,  724,  70  8. 
E.  655,  656,  sucdnctly  and  clearly  covers  this 
question : 

"If  a  paper  is  brought  to  this  court  which  i* 
called  a  brief  of  evidence,  but  which  constitute! 
no  compliance  with  the  law  on  that  subject, 
it  does  not  furnish  ground  for  dismissing  the 
writ  of  error.  But  in  such  event  no  ground  of 
error  which  involves  a  consideration  of  the  evi- 
dence can  be  considered.  If  all  the  assignments 
of  error  are  of  that  class,  a  judgment  of  af- 
firmance wiU  result.  If  there  are  assignments 
of  error,  such  as  rulinjrs  on  demurrers,  or  the 
like,  which  do  not  involve  a  consideration  of 
the  evidence,  they  may  be  passed  on.  Stansell 
V.  Merchants*  &  Farmers'  Bank,  123  Cm.  278, 
51  S.  E.  321;  Hawkins  v.  Tanner,  129  Ga. 
497.  59  S.  E.  225." 

[2]  2.  The  seventh  ground  of  the  motion 
for  a  new  trial  assigns  error  upon  the  fol- 
lowing charge  of  the  court: 

"If,  on  the  other  hand,  gentlemen  of  the  jury, 
you  find  from  the  evidence  that  the  car  wM 
started  on  the  signal  of  the  conductor,  and  that 
the  conductor  gave  the  signal  for  the  car  to 
start  while  the  plaintiff  was  in  the  act  of  get- 
ting pn  the  car,  and  before  she  had  a  chance  to 
get  on  the  car,  and  that  she  was  thrown  to  the 
ground  and  received  injuries  as  alleged  in  the 
petition,  then  I  charge  you  that  the  railroad 
company  is  liable." 

The  errors  assigned  on  said  charge  were: 

"(a)  It  instructed  the  jury  that  the  facts  re- 
citeid  would  show  the  defendant  to  be  negligent, 
whereas  it  was  for  the  jury  to  determine  wheth- 
er under  the  supposed  facts  the  defendant  was 
or  was  not  negligent 

"(b)  It  charges  what  particular  acts  of  the 
defendant's  agents  would  constitute  negligence. 

"(c)  It  places  too  great  a  burden  on  the  de- 
fendant, in  that  it  makes  the  defendant  liable 
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as  a  matter  of  law  U  the  plaintiff  was  injur- 
ed while  boarding  the  car  b^  the  starting  of 
the  car  in  response  to  the  signal  of  the  con- 
ductor, no  matter  whether  the  conductor  was  in 
the  exercise  of  due  care  in  signaling  for  the 
car  to  start,  and  no  matter  whether  the  motor- 
man  was  in  the  exercise  of  dne  care  i^en  he 
started  the  car." 

"(d)  It  puts  too  great  a  burden  on  the  defend- 
ant, in  that  the  court  instructs  the  jury  that  the 
plaintiff  may  recover  nnder  the  supposed  facts, 
without  adding  any  qualification;  as,  for  ex- 
ample, that  the  plaintiff  could  not  recover  if  her 
own  negligence,  'and  not  that  of  the  defendant, 
was  the  proximate  cause  of  the  Injury,  or  that 
the  plaintiff  could  not  recover  if  she  failed  to 
use  ordinary  care  and  diligence  to  avoid  the  con- 
■equences  of  the  defendant's  negligence." 

The  uniform  decisions  of  the  Supreme 
Court  and  of  this  court,  to  the  effect,  that  a 
Jndge  in  charging  a  jury  cannot  state  what 
particular  acts  or  facts  constitute  negligence, 
unless  such  acts  or  facts  constitute  negli- 
gence per  se  under  the  operation  of  a  statute 
OP  valid  ordinance,  are  too  numerous  to  re- 
quire more  than  a  mere  reference.  In  West 
End  &  Atlanta  Street  Railway  Co.  v.  Moze- 
ly.  79  Oa.  463,  4  S.  R  324,  the  first  headnote 
of  the  case  is: 

"Where  suit  was  brought  against  a  street 
railway  company  to  recover  for  an  injury  alleg- 
ed to  have  been  received  by  a  passenger  in 
leaving  a  car,  it  was  error  to  charge  the  jury 
that,  M  the  plaintiff  rang  tlie  bell  as  a  signal 
to  tlie  driver  to  stop,  and  the  car  stopped,  and 
the  plaintiff,  without  fault  on  his  part,  was  in 
the  act  of  alighting,  and  before  he  had  com- 
pletely left  the  car,  as  by  having  one  foot  upon 
the  ground  and  one  stiU  on  the  step,  the  car 
suddenly  started  forward  at  the  wUl  of  the  driv- 
er, and  the  plaintiff  was,  by  reason  of  the  start 
or  jeric,  thrown  to  the  ground  and  injured,  the 
defendant  would  be  liable.'  Such  a  charge  was 
equivalent  to  instructing  the  jury  that  the  facts 
recited  would  show  the  defendant  to  be  negli- 
gent. Whether  or  not  the  defendant  was  negli- 
gent was  a  question  for  the  jury." 

In  the  decision  In  that  case  It  was  said: 
"We  think  this  charge  was  error.  It  took 
from  the  jury  the  consideration  of  the  great 
fact  in  the  case,  whether  the  defendant  was 
guilty  of  negligence  in  thus  doing;  it  was  for 
the  jury  to  say  whether  these  facts  made  the  de- 
fendant negligent.  They  were  the  legal  alche- 
mists, as  has  been  said  by  a  distinguished  mem- 
ber of  this  court,  to  determine  what  was  and 
what  was  not  negligence.  It  was  not  for  the 
eourt" 

See,  also,  Georgia  Railroad  &  Banking  Co. 
T.  Caary,  103  Ga.  640,  30  S.  E.  433;  Railroad 
Co.  V.  Neighbors,  83  Ga.  444,  10  8.  B.  115; 
Atlanta,  Knoxville  &  Northern  Railway  Co. 
r.  Bryant,  110  Ga.  247,  84  S.  m  350;  Oour- 
sey  V.  Southern  Ry.  Co.,  113  Ga.  297,  299,  38 
8.  B.  866;  Chattanooga,  Rome  &  Southern  R. 
K.  Go.  V.  Swaflord,  113  Ga.  363,  38  S.  a 
826 ;  Snowball  v.  Seaboard  Air  Ldne,  130  Ga. 
83,  60  S.  a  189.  In  Mayor  of  MlUedgeviUe 
V.  Wood,  114  Ga.  870,  40  S.  Ei  239,  the  Su- 
preme Court  laid  down  the  abstract  rule  as 
follows: 

"In  a  suit  to  recover  damages  alleged  to  have 
been  sustained  in  consequence  of  the  negligence 
of  the  defendant,  a  charge  which  in  effect  in- 
structs the  jury  that,  if  they  believe  from  the 
evidence  that  at  the  time  the  injury  was  receiv- 
ed a  given  state  of  facts  existed,  such  factd 
would  constitute  negligence  on  the  part  of  the 
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defendant,  ia  erroneous,  when  the  facts  are  not 
such  as  would,  under  the  operation  of  a  statute 
or  valid  ordinance,  constitute  negligence  per  se." 

.  Under  the  testimony  in  this  case  there  was 
a  sharp  issue  as  to  whether  the  conductor  in 
charge  of  the  car,  or  some  unauthorized  per- 
son or  i)assenger  thereon,  gave  the  signal 
which  caused  the  motorman  to  start  the  car 
forward,  and  thus  pre<!lpltate  the  plaintiff 
upon  the  street  The  conductor  testified  posi- 
tively that  he  himself  did  not  give  the  signaL 
The  motorman  testified  that  the  signal  was 
given,  but  he  was  unable  to  say  by  whom 
It  was  BO  given.  A  witness  for  the  plaintUC 
testified  positively  that  he  saw  the  conductor, 
or  a  person  wearing  the  uniform  cap  of  a 
conductor,  give  the  signal;  and  there  was 
testimony  for  the  defendant  tending  to  show 
that  this  witness  at  the  rear  of  the  car  could 
not  have  seen  the  omductor  up  near  the 
front,  because  the  car  was  crowded  and  the 
aisle  was  full  of  standing  passengers.  There 
Is  nothing  whatever  to  suggest  that  the  con- 
ductor. If  he  In  fact  gave  the  signal  for  th& 
car  to  proceed,  saw  or  could  have  seen  the 
plalntUF  from  Inside  the  car  as  she  attempted 
to  step  upon  the  platform,  or  knew  that  she 
would  attempt  to  enter  the  car,  and  there 
was  no  testimony  from  which  It  must  neces- 
sarily be  Inferred  that  it  was  the  duty  of  the 
conductor  to  remain  on  the  back  platform  of 
the  car  at  all  times  and  under  all  drcum- 
atances  to  guard  against  possible  injury  to 
passengers  seeking  to  enter  the  car  at  that 
point,  but,  to  the  contrary,  his  explicit  testi- 
mony vras  that  he  was  required,  in  the  per- 
formance of  his  proper  duties,  to  raiter  the 
car  and  approach  the  front  part  for  the  pur- 
pose of  collecting  fares  from  passengers  who 
had  omitted  to  pay  him  as  they  entered  from 
the  back  platform.  It  was  therefore  a  ques- 
tion for  determination  by  the  jury,  even  If 
they  beUered  under  the  testimony  for  the 
plaintiff  that  the  conductor  gave  the  signal 
to  the  motorman  which  caused  the  car  sud- 
denly to  advance  on  its  way  without  warning 
to  the  plaintiff,  and  to  her  injury,  whether, 
under  all  the  circumstances  and  in  the  absence 
of  knowledge  on  his  part  (on  account  of  his 
presence  in  the  performance  of  other  duties 
near  the  front  of  the  car)  that  the  plalntUF 
was  seeking  to  step  upon  the  back  platform, 
be  was  negligent  in  signaling  the  motorman 
to  proceed,  or  was  in  the  ezerdse  of  the  de- 
gree of  care  required  by  law.  The  instruc- 
tion complained  of  eliminated  entirely  from 
the  consideration  of  the  jury  the  question 
whether  the  conductor  was,  under  all  the  cir- 
cumstances of  the  case,  as  shown  by  the  evi- 
dence. In  the  exercise  of  due  care  in  signaling 
for  the  car  to  start,  and  likewise  Is  subject 
to  the  exception  urged  by  the  plaintiff  in 
error  that  too  great  a  burden  was  Imposed 
upon  the  defendant  by  the  instruction  from 
tlie  court  that  the  plaintiff  might  recover,  un- 
der tlie  supposed  facts  recited,  without  add- 
ing, as  a  part  of  the  instruction,  the  qualifi- 
cation that  she  could  not  recover  If  her  own 
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negligence  was  tbe  proximate  cause  of  the 
Injury,  or  If  she  failed  to  use  ordinary  care 
and  diligence  to  avoid  the  consequences  of 
the  defendant's  negligence. 

It  Is  true  that  the  charge  complained  of 
was  immediately  followed  by  the  instruction 
that.  If  the  injury  was  caused  by  the  negll- 
goice  of  the  plaintiff,  and  she  could  by  the 
exercise  of  ordinary  care  and  diligence  have 
avoided  the  consequences  to  herself  of  the 
defendant's  negligence,  no  recovery  could  be 
bad;  but  the  charge  complained  of  was 
given,  without  qualification,  as  a  complete 
otatement  of  the  facts  which,  If  proved,  would 
constitute  negligence  on  the  part  of  the  de- 
fendant and  render  it  liable,  and  hence  the 
qualification  included  In  the  additional  in- 
struction cannot  be  held  with  reasonable  cer- 
tainty to  have  removed  all  probable  harm 
from  the  preceding  bald  statement  that  cer- 
tain enumerated  facts  would  render  the  com- 
pany liable.  This  excerpt,  when  considered 
alone,  eliminated  from  the  consideration  of 
the  Jury  the  further  question  whether  the 
plaintiff  was  in  the  exercise  of  ordinary  care 
In  hurrying  aboard  the  crowded  car  without 
any  knowledge  as  to  the  whereabouts  of  the 
conductor,  and  with  no  means  of  knowing 
whether  or  not  the  signal  for  Its  starting  had 
already  been  given;  all  of  which  questions 
were  for  them,  especially  in  view  of  the 
plaintlfTs  testimony  that  ^e  did  not  hear 
the  bell  ring  at  all,  from  which  the  Jury 
might  possibly  have  Inferred  that  the  bell 
had  already  rung,  and  the  car  was  actually 
on  the  very  verge  of  starting  or  had  Just  be- 
gun to  move  \vhen  the  plaintiff  caught  the 
"handlebar"  and  placed  her  foot  on  the  step. 
The  charge  of  the  court  as  given  necessarily 
excluded,  however,  this  view  from  the  minds 
of  the  Jury ;  for  while,  as  already  stated,  the 
Judge  Instructed  the  Jury  that  a  lack  of  ordi- 
nary care  on  the  part  of  the  plaintiff  would 
prevent  a  recovery,  in  the  excerpt  complained 
of  he  explicitly  said: 

"If,  on  the  other  hand,  gentlemen  of  the  jury, 
you  find  from  the  evidence  that  the  car  was 
started  on  the  signal  of  the  conductor,  and  that 
the  conductor  gave  the  sieaal  for  the  car  to 
start  while  the  plaintiff  was  in  the  act  of 
getting  on  the  car,  and  before  she  had  a  chance 
to  get  on  the  car,  and  tliat  she  was  thrown  to 
the  ground  and  received  injuries  as  alleged  in 
the  petition,  then  I  charge  you  that  the  rail- 
road company  is  liable." 

The  defendant  in  error  cites  In  support  of 
iier  contention  tliat  the  excerpt  atx>ve  quoted 
is  not  subject  to  the  exceptions  made  thereto 
the  case  of  Savannah  Electric  Co.  v.  Bennett, 
130  Ga.  607,  61  S.  B.  529.  In  that  case  the 
charge  complained  of  was  as  follows: 

"If  you  iind  that  the  car  was  stopped  for  the 
purpose  of  enabline  the  plaintiff  to  alight,  and 
that  she  was  not  afforded  a  reasonable  time  and 
opportunity  to  alight  with  safety,  and  while  in 
the  exercise  of  ordinary  care  for  her  own  safety 
she  was  injured  as  alleged  in  her  petition,  rou 
would  be  authorized  to  find  for  the  plaintiff. 

In  the  decision  Mr.  Justice  Atkinson  said: 
"The  court  in   effect  charged   that   the   rail- 
road company  owed  the  passenger  the  duty  to 


afford  her  a  reasonable  opportunity  to  aligtit 
in  safety,  and  if  there  was  a  breach  of  this 
duty  and  the  plaintiff  was  injured  while  in  tlie 
exercise  of  oidinary  care  for  her  own  safety, 
she  could  recover  for  such  breach  of  duty.  This 
is  merely  the  application  of  legal  principles  in- 
volved in  the  case,  and  does  not  withdraw  from 
the  consideration  of  the  Jury  any  question  of 
fact.  The  plaintiff  was  a  passenger  on  the 
car  of  the  defendant,  and,  as  a  matter  of  law, 
was  entitled  to  a  reasonable  opportunity  to 
alight  in  safety  at  the  place  of  her  destination, 
and  the  charge  was  not  open  to  the  criticism 
made  upon  it?' 

It  will  be  observed  that  the  charge  com- 
plained of  In  that  case  not  only  left  for  de- 
termination by-  the  Jury  the  question  whether 
or  not  the  time  afforded  the  plaintiff  to 
alight  was  a  reasonable  time,  but  whether  or 
not  the  opportunity  "to  alight  in  safety"  was 
afforded  her,  and  the  further  qualification 
was  added  In  the  same  sentence  that  the 
plalntur  must  have  been  "In  the  exerdse  of 
ordinary  care  for  her  own  safety  when  she 
was  Injured." 

It  has  been  repeatedly  held,  as  already 
suggested,  that  the  only  Instance  In  wbldi  a 
trial  court  has  the  right  to  Instruct  the  Jury 
In  a  negligence  case  that  certain  acts  or  facts 
constitute  negligence  is  where  there  Is  a 
statute  or  valid  ordinance  so  declaring.  Cen- 
tral Railway  Co.  v.  McKenny,  116  Ga.  18, 16, 
17,  42  S.  B.  229 ;  Central  BaUway  v.  McKln- 
ney,  118  Ga.  535,  537,  45  S.  &  430;  Atlanta. 
KnoxvlUe  &  Northern  By.  Co.  v.  Bryant,  110 
Ga.  247,  34  S.  E.  350;  Angusta  Railway  & 
Electric  Co.  v.  Smith,  121  Ga.  29,  32,  48  S. 
E.  681 ;  Southern  CottOQ  OU  Go.  v.  Skipper, 
125  Ga.  368,  369,  54  S.  E.  110  (8).  In  the 
McKenny  Case,  116  Ga.  13,  16,  42  S.  E.  229, 
230,  charge  held  to  be  error  was: 

"If  you  believe  the  train  did  not  stop  long 
enough  to  allow  this  passenger  to  alight  in 
safety,  that  would  be,  upon  the  part  of  the  com- 
pany, negligence." 

The  court  in  declaring  this  diarge  error 
cited  the  Bryant  Case,  supra,  and  said: 

"Only  the  commission  of  those  acts  which  are 
prohibited  by  statute,  or  the  omission  of  those 
things  which  are  prescribed  by  statute,  consti- 
tute, under  such  circumstances,  negligence  per 
se.  Whether  the  commission  of  acts  other  than 
those  so  inhibited,  or  the  omission  to  perform 
those  required,  constitutes  negligence,  is  a 
question  of  fact,  and  must  be  determined  by 
the  jury,  and  not  by  the  judge." 

It  may  be  said  further  that  a  clear  dis- 
tinction between  the  Instructloa  approved 
in  the  JBennett  Case,  supra,  and  the  case  now 
imder  consideration  may  be  found  In  the  fact 
that  In  the  former  case  the  measure  of  the 
railroad  duty  as  there  defined  was  to  afford  "a 
reasonable  time  and  opportunity  to  aUgtit  in 
safety";  whereas  in  the  case  under  consid- 
eration the  measure  of  the  railroad  com- 
pany's duty  was  declared  to  be  that  It  must 
afford  the  passenger  "a  chance  to  get  on  the 
car,"  and  that.  If  the  car  started  "before  she 
had  a  chance  to  get  on  the  car,"  the  company 
would  be  liable.  The  phrase  "before  she  bad 
a  chance  to  get  on  the  car"  Is  Indeterminate, 
vague,  and  indefinite,  and  does  not  exclude  a 
bare  chance  or  a  desperate  chance,  or  oonfina 
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the  jnry  to  the  coDslderatlon  of  whether  the 
plaintiff  was  afforded  a  reasonable  chance  to 
get  on  the  car,  and  hence  whether  she  was 
Justified  in  making  the  attempt,  nor  did  It 
permit  them  to  find  that  she  was  not  In  the 
exercise  of  ordinary  care  for  her  own  safety 
In  attempting  to  board  the  car  because  the 
"chance  to  get  on  the  car"  actually  afforded 
ber  did  not  justify  such  an  attempt,  in  the 
exercise  of  ordinary  care  for  her  own  safety, 
either  because  the  car  had  already  started, 
or  was  in  motion  when  she  made  the  attempt 
or  a  signal  had  already  been  given  for  it  to 
start  before  the  attempt  was  made.  Undejr 
the  Instruction  given  the  Jury  might  have 
concluded  that  the  plaintiff  was  justified  in 
attempting  to  enter  the  car,  notwithstanding 
it  was  in  motion,  but  Inasmuch  as  the  de- 
fendant bad  not  afforded  her  what  they 
might  consider  was  a  "chance  to  enter  the 
car,"  the  defendant  would  nevertheless  be  lia- 
ble. In  other  words,  the  instruction  as  giv- 
en, OMisidered  by  itself,  eliminated  the  ques- 
tion whether  the  plaintiff  was  in  the  exercise 
of  ordinary  care  in  attempting  to  enter  the 
car  at  all,  under  the  circumstances  disclosed 
by  the  testimony,  and  declared  that,  U  a 
ehance  to  enter  was  not  afforded  her,  the  de- 
fendant would  be  liable.  Had  the  plaintiff 
been  already  on  the  car,  she  would  have  been 
entitled  to  a  reasonable  importunity  to  alight 
therefrom  in  safety,  and  possibly  an  instruc- 
tion that  she  was  entitled  to  "a  chance"  to 
get  off  of  the  car  In  safety,  considered  by  it- 
self, would  tiave  been  onoibjectlonable ;  but 
the  instruction  that,  tf  the  signal  was  given 
by  the  conductor  for  the  car  to  start  while 
the  plaintiff  was  in  the  act  of  getting  on  the 
car  "and  before  she  had  a  chance  to  get  on 
the  car,"  and  she  was  thrown  to  the  ground 
and  Injured,  the  railroad  company  would  be 
liable,  undoubtedly  excluded  the  question 
whether  (under  the  drcomstances)  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  in  at- 
tempting to  get  on  the  car  at  all,  or  whether 
the  conductor  was  in  the  exercise  of  extraor- 
dinary care  in  giving  the  signal  for  the  car  to 
start  while  she  was  (unknown  to  him)  thus 
attempting  to  get  on  It.  It  was  the  duty  of 
the  railroad  company  to  give  the  plaintiff  a 
reasonable  opportunity  to  enter  the  car  with 
safety,  but  whether  or  not  the  opportunity  af- 
forded her  at  the  time  of  the  injury  was  ap- 
parently so  reasonable  as  to  relieve  her  of  the 
charge  of  failing  to  exercise  ordinary  care 
for  her  own  safety  in  making  an  attempt  to 
enter  the  car,  or  whether  she  should  have  de- 
clined altogether  to  make  the  attempt  to  en- 
ter, onder  the  circumstances,  were  questions 
for  the  Jury,  which,  under  the  instruction 
given,  were  removed  from  their  considera- 
tion; for,  If  a  reasonable  opportunity  were 
not  afforded  her  to  board  the  car  in  safety, 
it  was  her  duty  not  to  make  the  attempt 
In  Western  &  Atlantic  Railroad  Co.  v. 
Bumham,  123  Ga.  28,  50  S.  E.  9S4,  the  Su- 


preme Court  declared  it  to  be  the  duty  of  the 
railroad  company  to  stop  the  train  "long 
enough"  at  the  station  for  the  plaintiff  to 
alight,  but  the  trial  court  did  not  in  that 
case  undertake  to  advise  the  Jury'  that,  if  a 
given  state  of  facts  were  shown  to  exist,  the 
defendant  would  be  liable,  as  was  done  in  the 
case  under  consideration.  In  Central  Rail- 
road &  Banking  Co.  v.  Neighbors,  supra,  the 
court,  after  reciting  the  facts,  added  the 
words,  "and  negligently"  did  thus  and  so, 
leaving  ti^e  Jury  to  determine  the  questiw 
of  negligence. 

We  think  that  the  charge  complained  of 
was  error  requiring  a  reversal  of  the  Judg- 
ment In  this  case. 

8.  The  remaining  grounds  of  the  motion  for 
a  new  trial  are  without  substantial  merit, 
and  do  not  require  elaboration  or  further  ref- 
erence. The  court  erred  In  overruling  the 
motion  for  a  new  trial,  for  the  reason  that 
the  excerpt  from  the  charge  complained  of  in 
the  seventh  ground  contains  a  clear  state- 
ment as  to  what  proved  facts  would  consti- 
tute negligence. 

Judgment  reversed. 

OE30RGB  and  LUKE,  JJ.,  concor. 


(21  Oa.  App.  50) 

WESTERN  4  A  E.  CO.  v.  JACKSON. 

(No.  8101.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Sept  27,  1917.) 

(SylUhui  Iv  the  Court.) 

1,  Cabbiers  <S=>277(3),  284(2)  —  Injury  from 
Act  of  Third  Person  —  Liability  —  Proxi- 
mate Cause. 

Where  a  female  passenger  about  60  years  old 
was  carried  by  a  railroad  train  past  a  flag  sta- 
tion which  was  her  destination,  through  the  neg- 
ligence of  the  condnctor  in  charge  of  the  train, 
in  failing  to  stop  the  train  at  that  place,  and 
the  conductor,  when  the  train  stopped  at  the 
next  station,  said  to  ^er  that  he  would  have  a 
conveyance  to  take  her  from  there  to  her  home, 
and  she  then  left  the  train,  and  be  requested  a 
telegraph  operator  of  the  railroad  company  at 
that  station  to  hire  a  conveyance  and  send  her 
to  ber  home,  and  the  telegraph  operator  engaged 
a  young  man  about  21  years  old  to  convey  her 
in  a  buggy  to  her  home,'  about  2  miles  distant, 
and  on  the  way  the  driver  made  improper  pro- 
posals to  her,  the  driver  could  not  be  held  to  be 
an  agent  of  the  railroad  company,  in  the  absence 
of  any  evidence  that  would  authorize  the  jury  to 
find  that  either  the  conductor  or  the  telegraph 
operator  was  specially  authorized  to  employ  a 
subagent,  or  was  acting  within  the  scope  of  hia 
authority  in  engaging  the  driver;  nor  was  the 
injury  to  the  feelings  of  the  person  insulted  by 
the  driver  a  proximate  result  of  the  breach  of 
the  railroad  company's  contract  of  carriage. 

2.  Carriers  €=3284(2)— Acts  of  Agent— Mis- 
conduct or  Third  Party— Liability. 

Even  if  it  be  conceded  that  both  the  conduc- 
tor and  the  telegraph  operator  were  charged  gen- 
erally with  the  duty  of  providing  for  the  safety 
of  the  passenger  at  the  station,  and  that  there- 
tore  the  carrier  would  be  responsible  if  thera 
was  negligence  on  their  palrt  in  intrusting  her  to 
a  drunken  or  dissolute  man,  there  was  no  evi- 
dence to  support  the  inference  that,  when  tha 
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drlTer  waa  engaged  to  transport  her  to  her 
home,  either  the  telegraph  operator  or  the  con- 
ductor knew  anything  whatever  derogatory  to 
his  character  or  habits;  but,  on  the  contrary, 
the  undisputed  evidence  showed  that  the  em- 
ploy£  who  engaged  his  services  knew  him  to  be 
a  man  of  previously  unblemished  reputation, 
and  had  no  reason  even  to  suspect  that  he  was 
a  drinking  man,  or  had  been  recently  imbibing 
intoxicants,  or  to  anticipate  (in  the  light  of  his 
reputation  and  apparent  condition)  that  lie 
would  be  capable  of  insulting  an  elderly  woman 
inti-nsted  to  his  care.  Therefore  no  recovery 
against  the  railroad  company  on  this  theory  was 
authorized. 

3.  CARBiEBe   ®=>277(6)  — Dauaqes  4=>14  — 
Cabbtino   Past   Station— Nominai,   Dam- 

AOE8— EXCXSSIVK  DAILAOKS. 

While  a  recovery  of  nominal  damages  would 
have  been  proper  under  the  evidence,  the  verdict 
for  $1,000  was  unauthorized;  and  the  trial 
judge  erred  in  overruling  the  motion  for  a  new 
triaL 

Lake,  J.,  dissenting. 

Error  from  Superior  Court,  Bartow  CJonn- 
ty ;  A.  W.  Flte,  Judge. 

Action  by  M.  O.  Jackson  against  the  West- 
em  ft  Atlantic  Railroad  Company.  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and  defendant  brings  error.    Bevertsed. 

Mrs.  Malinda  Jackson  sued  the  Western  ft 
Atlantic  Railroad  Company,  alleging  that  on 
September  6,  1914,  she  boarded  its  passenger 
train  at  a  point  called  Atco,  in  the  county  of 
Bartow,  and  informed  the  conductor  tn 
diarge  of  the  train  that  she  wished  to  leave 
the  train  at  Cave,  another  station,  and  paid 
the  fare  to  that  point ;  that  the  train  did  not 
stop  at  Cave,  but,  without  slackening  its 
speed,  ran  by  that  station  to  Kingston,  in  the 
same  county,  and  about  2  miles  beyond  her 
destination ;  that  after  passing  Cave  she  did 
not  see  the  conductor  until  Just  before  the 
train  reached  Kingston,  when  she  reminded 
him  that  she  had  been  carried  beyond  her 
destination,  whereupon  the  conductor  told 
her  he  had  forgotten  "that  she  was  to  get 
off  at  Cave,  and  assured  her  that  he  would 
procure  a  conveyance  at  Kingston  for  her  re- 
turn to  Cftve."    She  further  alleged: 

"That  on  his  arrival  in  Kingston  said  conduc- 
tor instructed  the  employes  of  the  defendant 
company  at  that  place  to  procure  a  conveyance 
for  petitioner  and  to  send  her  back  to  Cave; 
that  said  employes  (petitioner  does  not  know 
their  names)  did  procure  a  horse  and  buggy, 
with  Moses  Oarden  as  driver,  and  that  one  of 
■aid  employes  pla<»d  her  in  said  buggy  with 
■aid  Darden;"  that  it  Was  7:30  o'clock  p.  m., 
and  was  dark,  when  she  arrived  at  Kingston; 
that  soon  after  she  left  Kingston  in  the  buggy 
with  Dardeo  she  noticed  that  he  was  drunk, 
and  on  the  road  between  Kingston  and  Cave  be 
made  indecent  proposals  and  repeated  requests 
that  she  have  sexual  intercourse  with  him  ■  that 
on  account  of  his  indecent  language  and  pro- 
posals she  became  greatly  frightened,  and  beg- 
ged him  to  permit  her  to  alight  from  the  buggy 
in  the  night  and  proceed  to  Cave  on  foot,  but  he 
refused  to  allow  her  to  alight,  and  she  finally 
reached  her  destination,  not  earlier  than  8 
o'clock. 

She  alleged  that  the  defendant  was  negli- 
gent: 


"(a)  In  failing  to  stop  said  train  at  Cave,  and 
allowing  petitioner  sufficient  time  to  alight 
therefrom;  (b)  in  carrying  petitioner  beyond 
Cave,  her  destination;  (c)  in  procuring  an  in- 
competent,  drunken  servant  to  carry  her  from 
Kingston  to  Cave;  (d)  in  making,  through  said 
Darden,  indecent  proposals  to  petitioner,  gross- 
ly and  wantonly  insulting  her  and  hnmiliating 
her— all  to  the  injury  and  damage  of  petitioner 
in  the  sum  of  ten  thousand  ($10,000)  dolUn 
aforesaid." 

She  prayed  for  a  judgment  for  that 
amount 

The  defendant  demurred  to  the  last  danse 
of  paragraph  5  of  the  plaintiff's  petition,  si- 
ting forth  that  the  conductor  "assnred  her 
[the  plaintiff]  that  he  would  procure  a  con- 
veyance at  Kingston  for  her  return  to  Cave," 
and  to  those  paragraphs  of  the  petition  set- 
ting forth  the  conduct  of  the  conductor  and 
the  other  employes  of  the  defendant  company 
and  the  insulting  conduct  of  Darden  on  tiM 
road  from  Kingston  to  Cave,  and  also  to  sub- 
divisions (c)  and  (d)  above  quoted,  ■Mrfgntiii 
negligence  in  that  the  defendant  had  procured 
an  incompetent  and  drunken  servant  to  cany 
her  from  Kingston  to  Oave,  and  in  maUng 
through  him  indecent  pn^osals,  and  for 
cause  of  demurrer  the  def«idant  insisted  that 
the  averments  of  these  paragraphs  and  parts 
of  paragraphs  "showed  no  cause  of  action 
against  the  defendant,"  for  various  reasons 
thereinafter  set  forth  in  subdivisions  (a),  (b), 
(c),  and  (f)  of  the  demurrer,  including  the 
contentions  tliat  neither  the  conductor  nor  the 
unnamed  employ^  appeared,  from  the  allega- 
tions in  the  petition,  to  have  had  any  authoi^ 
ity  to  engage  Darden  or  to  have  acted  witliin 
the  scope  of  his  authority  in  engaging  Iiim, 
and  that  Darden's  conduct  waa  not  a  proz- 
iiiiate  result  of  the  negligence  of  the  defend- 
ant in  carrying  the  plaintiff  beyond  bee  stop- 
ping place.  The  plaintiff  amended  by  strik- 
ing from  the  petition  subsections  (c)  and  (d), 
referred  to  in  the  demurrer  and  quoted  above^ 
and  thereupon  the  defendant  renewed  its  de- 
murrer to  the  last  clause  of  paragraph  5  and 
to  the  other  paragraphs  objected  to,  and  fur- 
ther insisted  that,  in  view  of  the  withdrawal 
of  the  said  subsections  (c)  and  (d),  alleging 
negligence  upon  the  grounds  therein  mention- 
ed, the  plaintiff  thereby  abandoned  the  al- 
legations in  said  paragraphs  as  to  the  con- 
duct of  the  employes  of  the  defendant  in  en- 
gaging Darden  to  convey  her  to  Cave,  and  aa 
to  the  conduct  of  Darden  wlille  on  the  way 
from  Kingston  to  Cave,  and  therefore  ttie 
&aid  allegatlcms  were  irrelevant  and  imma- 
terial, and  were  not  shown  to  be  any  part  of 
the  cause  of  action  against  the  defendant, 
and  should  for  tliis  reason  be  stricken.  The 
demurrer  and  tlie  amended  demurrer  were 
overruled,  and  the  defendant  thereupon  filed 
exceptions  pendente  lite.  The  case  proceeded 
to  trial,  and  the  allegations  made  in  the  pe- 
tition were  supported  by  the  testimony  of  the 
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plalntlfl,  and  the  trial  resulted  >ln  a  verdict 
tor  $1,000  In  her  favor. 

According  to  the  plaintiff's  testimony  (wlth- 
oat  reviewing  snch  portions  as  are  unnec- 
essary for  the  determination  of  this  case), 
wbm  tib»  told  the  conductor  that  he  had  con- 
veyed her  beyond  her  destinatloD,  he  said  be 
wonld  make  arrangements  at  a  stable  at 
Kingston  to  have  her  carried  home  from  that 
place,  and  she  suggested  that  a  gentle  horse 
be  secured,  as  she  was  "scared  of  stock," 
and — 

"then  tbey  went  and  drove  np  there  with  a 
mole  and  buggy,  and  thit  man  that  stayed  at 
the  depot  [italics  ours],  he  calls  to  him  [Darden], 
and  says,  'There  is  this  lady  for  you,  and  he 
went  on  with  me  to  the  buggy  and  hope  [helped] 
me  in,  and  says  This  man  will  carry  you 
home.' " 

Sbe  farther  testlfled: 

That  she  had  never  before  seen  the  man  that 
was  driving  the  buggy,  and  did  not  know  his 
name.  "The  depot  agent  took  me  out  there  and 
helped  me  in  the  baggy.  Yes,  sir,  that  icat  tha 
telegraph  operator  [italics  ours],  the  man  that 
worked  around  there  for  the  rauroad  at  the  de- 
pot" 

She  testlfled  that  on  the  way  to  her  home 
tbe  defendant  made  Improper  proposals  to 
her,  Indicating  that  be  wished  to  have  sex- 
tial  intercourse  with  her,  and  she  tried  to  get 
oat  of  tbe  buggy ;  but  he  prevented  her  from 
doing  so,  and  when  they  readied  her  home 
Sbe  went  into  the  house,  and  Darden  remain- 
ed outside  in  tbe  buggy,  talking;  to  her  bus- 
bcuad  and  her  son-in-law,  until  she  came  out 
of  tbe  house  and  told  them  to  stop  talking  to 
blm  and  come  in  tbe  bouse,  and  thereupon 
"Darden  left  in  a  hurry."  Sbe  testified  that 
abe  wonld  soon  be  61  years  of  age,  and  was 
tbe  ndother  of  13  children,  11  of  whom  were 
living;  the  eldest  being  43  years  of  age. 
H!er  husband  testified: 

That  his  wife  came  home  In  a  buggy  with 
Darden ;  that  she  got  out  of  the  buggy  and  went 
Into  the  house ;  that  Darden  then  spoke  to  him, 
and  Inquired  if  he  was  Mr.  Jackson,  and,  npon 
his  answering  "Yes,"  said  he  wanted  to  see  bim 
for  a  minute;  that  he  went  out  where  Darden 
was,  and  as  soon  as  he  came  to  the  buggy, 
"Bight  np  against  the  wheels  of  the  buggy,"  he 
■mcJled  whisky;  and  that  after  he  had  been 
tnlMng  to  Darden  for  a  few  minutes  his  wife 
came  out  on  the  porch  and  told  him  "not  to 
stand  there  and  talk  to  that  thing,  he  wam't 
fit  for  anybody  to  talk  to ;"  and  be  just  took  the 
lines  and  whirled  his  mule  and  went  away  from 
there. 

A  nnmber  of  witnesses  testlfled  that  they 
had  been  aoquainted  with  Darden  during  the 
entire  21  years  of  his  life,  or  for  many  years, 
and  that  his  previous  reputation  In  the  com- 
munity where  he  lived,  for  politeness,  decen- 
cy, and  gentlemanly  conduct  towards  women, 
was  good,  and  that  tbey  had  never  heard  that 
be  was  a  drunkard,  or  even  a  drinking  man, 
tbougb  two  or  three  of  them  said  that  he  did 
take  a  drink  occasionally.  Darden  himself 
testlfled  that  he  was  21  years  old,  and  had 
lived  in  and  around  Kingston  all  bis  life, 
and  that  on  the  night  in  question  Mr.  Broad- 
water, tbe  night  telegraph  operator  at  King- 


ston, employed  blm  to  carry  tbe  plaintiff  to 
her  home,  at  about  7:30  p.  m. ;  that  be  bad 
Indulged  In  two  or  three  drinks  of  whisky 
between  the  arrival  of  train  No.  1  at  5 :30  p. 
m.  and  tbe  hour  of  7 :30  p.  m.,  "three  drinks, 
moderate  size  drinks,"  but  was  not  drunk, 
and  felt  the  effects  of  the  liquor  "very  little" ; 
that  while  on  the  road  he  made  no  improper' 
remarks  to  the  plaintiff,  and  no  Indecent  pro- 
posals, as  she  gave  him  no  "room  to  say  any- 
thing to  her,"  and  he  certainly  would  not 
"have  said  anything  to  her,  on  account  of  her 
age,  if  nothing  else,"  and  that  he  bad  never 
seen  or  even  heard  of  her  before;  that  she 
did  not  try  to  leave  the  buggy,  and  said  noth- 
ing about  getting  out  of  the  buggy;  that 
there  were  "a  good  many  booses  along  that 
road,"  end  in  bis  winlon  one  could  not  go 
400  yards  along  any  part  of  the  2  mUes  with- 
out passing  a  house;  that  be  reached  her 
home  within  20  or  SO  minutes,  and  She  got 
out  of  the  buggy  and  went  into  the  house; 
that  he  had  some  conversation  with  her  hu»> 
band,  and  sought  to  buy  some  smoking  tobac- 
co from  a  little  commissary  in  tbe  yard, 
whereupon  the  plaintiff's  son-in-law.  Couch, 
came  out  of  the  house,  approached  the  bug- 
gy, and  told  him  they  would  sell  him  nothing, 
and  ordered  him  to  get  ont  of  tbe  yard ;  that 
he  asked  Couch  to  explain  what  he  meant, 
but  Conch  repeated  his  order  to  leave,  and  he 
drove  off  without  being  told  why  he  was  oi^ 
dered  to  go;  that  when  the  plaintiff  came 
ba<^  out  of  the  house  she  said  something. 
Just  as  he  was  turning  bis  buggy  around,  but 
he  did  not  understand  what  she  said.  He 
testified  that  the  plaintiff  conversed  with  him 
on  the  way  out  to  her  home,  and  "seemed  to 
be  pretty  mad  abont  the  conductor  overlook- 
ing her,"  and  said  she  was  going  to  sue  the 
road,  and  "tbey  would  pay  for  It,  pay  her  for 
putting  her  off  two  miles  from  her  destina- 
tion." Darden  admitted  that  he  had  been 
convicted  on  a  criminal  diarge  growing  out 
of  this  alleged  occurrence,  and  stated  that, 
though  Ida  attorney  had  filed  a  motion  for  a 
new  trial,  be  paid  a  fine  of  $45  after  some 
months,  as  he  did  not  "wish  to  be  embar- 
rassed before  tbe  coart" 

The  conductor,  Adams,  testified  that,  when 
he  discovered  that  he  had  carried  the  plain- 
tiff beyond  her  destination,  he  proposed  to 
send  her  back  in  a  buggy  from  Kingston,  if 
this  wonld  be  sattsfactoty  to  her,  and  that 
she  agreed  to  this,  and  when  the  train  reach- 
ed Kingston  he — 

"stepped  up  to  the  young  man  that  teorked  there 
[italics  ours]  and  asked  him,  'Would  he  get 
somebody  to  cartr  her  down  there  [back  to 
Cave]?'  and  he  said  he  would  get  somebody  be- 
fore I  left  Kingst(Hi.  He  said  he  would  see  that 
the  lady  got  carried  back  in  a  buggy.  He  says, 
'You  go  on,  I  will  get  her  back;'  and  1  says, 
'Whatever  the  bill  ia,  I  will  pay  it  when  I  come 
back  the  next  morning;'  and  the  next  morning  I 
come  back  and  I  said,  'You  got  her  back  all 
'right,  did  you?'  He  said,  'Yes,  everything  is  all 
right;'  and  I  asked  him  what  it  was,  and  he 
said  $1.25,  and  I  pulled  it  out  and  paid  it.  I 
did  that  to  get  the  old  lady  back  home." 
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The  flagman  merely  testified  as  to  the  mis- 
take In  carrying  the  passenger  by  her  des- 
tination, and  corroborated  the  conductor  as 
to  the  conversation  between  him  and  the 
plaintiff.  Broadwater  testified  that  he  em- 
ployed Darden  to  take  the  plaintiff  from 
Kingston  to  her  home  for  $1.25,  and  went  back 
to  the  depot  and  told  her  that  he  had  a  way 
for  her  to  get  back  home,  and  escorted  her  to 
the  buggy  and  helped  her  in.  He  further 
testified: 

"Mose  Darden  was  not  drmik,  that  I  could 
see.  If  he  was  drinking,  I  could  not  smell  his 
breath.  I  never  went  up  to  examine  him  to 
see  if  he  was  drinking.  I  suppose,  if  be  was 
drinking,  I  could  have  told  it.  I  did  not  notice 
anything  like  that  at  all.  No,  sir;  he  appear- 
ed to  be  sober  and  all  right,  just  like  he  is  to- 
day." 

He  testified  that  he  "had  been  living 
around  Kingston  for  20  years,"  and  was  ac- 
quainted with  Darden  and  with  Darden's 
general  reputation,  and  "he  Is  Just  aa  nice  a 
boy  as  I  know  of  around  that  place."  He 
further  said: 

"I  don't  know  that  he  drinks  some.  I  never 
have  seen  him  drunk.  I  don't  know  whether  he 
does  drink  whisky  or  not.  I  have  not  seen  him 
drink  any,  and  haven't  known  of  his  drinking 
whisky,  and  never  heard  of  his  drinking  it" 

He  said  he  Was  the  telegraph  operator  for 
the  Western  &  Atlantic  Railroad  Company 
at  Kingston,  and  was  operator  there  at  the 
time  of  the  occurrence  complained  of  by  the 
plaintiff;  that  he  went  on  duty  at  11  o'clock 
at  night,  and  Just  "happened"  to  be  at  the 
depot  when  the  train  arrived  on  the  occasion 
In  question,  and  had  been  there  only  a  short 
time,  perhaps  10  or  15  minutes,  ■  when  the 
train  came;  that  Espey  was  the  express 
agent  at  Kingston,  and  he  did  not  know  that 
Ehspey  waited  that  day  to  deliver  liquor  that 
came  on  train  No.  1,  which  arrived  before  the 
train  upon  which  the  plaintiff  was  a  passen- 
ger.   He  said: 

That  Darden  charged  $1.25  to  carry  the  plain- 
tiff home,  and  be  told  Darden  the  conductor 
would  pay  it;  "that  the  conductor  would  do 
what  was  right  I  told  him  I  would  guarantee 
the  pay ;  the  conductor  said  he  would  pay  me 
the  next  morning.  He  [Darden]  said  he  would 
charge  |1.25,  and  I  said,  'All  right' " 

Darden,  when  recalled  by  the  plaintiff,  said 
he  did  not  remember — 

"who  got  the  shipment  of  liquor  that  afternoon 
on  No.  1.  It  was  mine,  and  I  guese  it  was  ship- 
ped to  me." 

Tye,  Peeples  &  Tye,  of  Atlanta,  and  Neel  & 
Neel,  of  CartersvlUe,  for  plaintiff  In  error. 
Colquitt  &  Conyers,  of  Atlanta,  and  Wm.  T. 
Townseud,  of  CartersvlUe,  for  defendant  in 
error. 

WADB,  C.  3.  (after  stating  the  facts  as 
above).  [1]  1.  It  will  be  observed  that  the 
plaintiff's  cause  of  action  as  finally  amended 
is  broadly  grounded  upon  the  proposition 
that,  when  she  became  a  passenger  and  had 
paid  her  fare  to  a  given  point.  It  was  the 
duty  of  the  defendant  company  to  stop  the 
train  at  her  destination  a  sufiiclent  length  of  j 


time  to  allow  her  to  leave  it  with  safety  to 
her  life  and  person,  and  that  If  the  plalsUff 
was  carried  beyond  her  stopping  place  by  no 
fault  of  hers,  but  by  the  failure  of  the  de- 
fendant company's  conductor  and  agent  to 
do  bis  duty  in  that  respect,  she  might  recov- 
er for  any  resulting  damage.  It  is  insisted 
that  the  insulting  language  and  conduct  ot 
Darden,  which  mortified,  shocked,  and  bn- 
mlUated  her,  was  a  direct,  proximate  result 
of  the  failure  of  the  defendant  company  to 
convey  her  to  her  destination,  or  to  afford 
her  an  opportunity  to  alight  there  In  safety, 
and  that  therefore  the  Jury  were  authorized 
to  find  damages  in  an  amount  sufficient  to 
salve  the  injury  to  her  wounded  feelings. 

It  is  unnecessary  to  say  that,  for  the  breadi 
of  Its  duty  to  afford  the  passenger  an  oppoi^ 
tunlty  to  alight  in  safety  at  her  destination, 
the  plaintiff  could  have  recovered  damages 
for  the  injuries  directly  resulting  therefrom. 
In  Burnett  v.  Rome  Railway  &  Light  Cb,  7 
Ga.  App.  323,  66  &  EL  803,  the  petlUon  aUeg- 
ed  that  the  plaintiff  was  an  old  lady,  un- 
acquainted with  the  streets  or  tbelr  condition 
in  the  city  of  Rome,  where  the  defendant 
operated  a  line  of  street  cars,  and  that  she 
contracted  with  the  conductor,  in  considera- 
tion of  a  fare  of  5  cents,  to  convey  her  aa  a 
passenger  from  the  point  where  she  entered 
the  car  to  "Cherokee  street  in  South  Rome; 
that  the  conductor  failed  to  comply  with  his 
contract"  to  carry  her  to  Cherokee  street, 
but  put  her  off  at  Bast  Third  street,  and 
gave  her  a  transfer  which  compelled  her  to 
walk  a  quarter  of  a  mile  to  another  car,  and 
In  going  to  this  car  she  fell  and  dislocated 
and  broke  her  hip;  that  If  she  had  known 
that  she  could  not  be  carried  by  the  street 
car  to  South  Rome  without  having  to  walk 
this  distance,  on  account  of  her  age,  infirm- 
ity, and  defective  eyesight,  she  would  have 
employed  some  other  means  of  conveyance, 
and  would  not  have  attempted  to  get  on  the 
car.    This  court  said: 

"No  direct  connection  between  the  defendant 
and  the  fall  is  alleged.  The  plaintiff  sues  for 
the  personal  injury  received  through  the  fall. 
Held,  that  the  defendant's  wrong,  if  any,  was 
not  the  proximate  cause  of  the  injury ;  that  the 
petition  does  not  state  a  cause  of  action;  and 
that  it  was  properly  dismissed  on  demurrer." 

Again,  In  Central  of  Georgia  Ry.  Ca  t. 
Dorsey,  116  Ga.  719,  42  S.  B.  1024  (1,  2),  It 

Is  said: 

"Damages  traceable  in  some  measure  to  a  tor- 
tious act,  but  resulting  chiefly  from  other  and 
contingent  circumstances,  and  not  the  legal  or 
natural  conseciuence  of  the  act,  are  too  remote 
to  be  the  basis  of  recovery  against  the  wrong- 
doer. It  follows  that  where  a  female  passenger 
on  a  railroad  train  was  carried  beyond  her  sta- 
tion, and  the  train  stopped  near  the  next  sta- 
tion, and  the  passenger  walked  at  night  and 
without  escort  through  the  town  to  the  house  of 
a  friend  in  that  town,  she  should  not  be  allowed 
to  show  that  she  was  frightened  by  hearing  loud 
voices  of  negro  men  who  were  walking  behitfd 
her,  unless  it  is  also  made  to  appear  that  the  lo- 
cality was  one  in  which  such  occasion  for  fright 
was  likely  to  ocmr  and  that  the  raUroai  oom- 
pany  had  notioe  of  this  [italics  our]." 
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Whether  alleged  negligence  Is  the  proxi- 
mate cause  ot  an  injury  is  generally  a  ques- 
tion for  the  Jnry,  but  where  the  undisputed 
evidence  clearly  shows  that  the  injury  com- 
plained of  was  not  the  natural  or  proximate 
result  of  the  defendant's  conduct,  negligence, 
or  breach  of  duty,  but  resulted  through  an 
intervening  agency,  not  invoked  or  brought 
Into  play  by  the  defendant,  no  recovery 
would  be  auttiorized  on  this  ground. 

In  the  case  of  Central  of  Georgia  Ry.  Co. 
V.  Price,  106  6a.  176,  32  S.  B.  77,  43  L.  ft.  A. 
402,  71  Am.  St.  Rep.  246,  it  was  held: 

"Where,  through  the  negligence  of  the  conduc- 
tor of  a  railway  company,  a  passenger  on  its 
cars  has  been  carried  beyond  the  point  of  her 
destination,  such  conductor,  in  the  absence  of 
express  authority  so  to  do,  cannot  constitute  the 
proprietor  of  a  notel,  who  is  entirely  unconnect- 
ed with  the  company,  its  agent  for  the  purpose 
of  providing  safe  and  comfortable  lodgings  for 
the  passenger  until  she  can  return  on  the  com- 
pany's train  to  her  destination.  It  follows, 
therefore,  that  the  company  is  not  liable  for  any 
injuries  or  damage  such  passenger  may  have  sus- 
tained while  at  the  hotel,  in  consegueiiee  of  any 
negligence  on  the  part  of  its  proprietor." 

That  case  on  its  facts  is  closely  akin  to  the 
case  under  consideration,  so  far  as  relates  to 
the  contention  that  the  conduct  of  Darden 
was  a  proximate  result  of  the  breach  of  the 
contract  of  carriage  on  the  part  of  the  rail- 
road company  for  which  a  recovery  was  au- 
thorized.    The  Supreme  Court  there  h^ld: 

That,  while  a  conductor  on  a  passenger  train 
of  a  railway  company  was  the  agent  of  the  com- 
pany and  the  company  was  l>ound  by  all  of  his 
acts  within  the  scope  of  bis  employment,  bis 
business  was  to  superintend  the  running  of  the 
train  and  to  look  "after  the  comfort  and  safety 
of  the  passengers,  and  "do  such  other  work,  in 
aod  about  the  running  of  the  train,  as  is  im- 
posed upon  him  by  the  rules  of  the  company 
or  by  law";  but,  being  only  an  agent,  he  had 
no  authority,  without  express  power  conferred 
by  the  company,  to  apnoint  a  subagent.  He 
could  not  delegate  to  another,  an  agent  of  his 
own  appointment,  the  powers  conferred  upon 
him.  Civil  Code  [of  1895],  J  2990  [Civil  Code 
of  1910,  i  3571].  It  was  not  within  the  scope 
of  Ws  business  to  constitute  the  proprietor  of 
a  hotel  the  agent  of  the  company  for  the  pur- 
pose of  taking  care  of  the  plaintiff  during  the 
night" 

In  that  case  the  Supreme  Court  said  It 
was  argued  (as  it  was  in  this  case)  that: 

"Whether  or  not  the  proprietor  of  the  hotel 
was  the  agent  of  the  company,  the  contract  of 
carriage  was  not  completed,  and  it  was  the 
duty  of  the  company,  by  its  agents,  safely  to 
care  for  the  passenger  until  they  had  delivered 
her  at  her  destination." 

As  to  this  the  court  said: 

"Admitting,  for  the  sake  of  the  argument,  that 
this  is  true,  we  still  think  that  the  company 
would  not  be  liable  for  the  consequences  of 
the  landlord's  negligence.  The  negligence  of  the 
company  consisted  in  passing  the  station  where 
the  passenger  desired  to  alight,  without  giving 
her  an  opportunity  to  get  off.  Taking  her  ver- 
sio3  of  the  manner  in  which  she  was  injured, 
the  injury  was  occasioned  by  the  negligence  of 
the  proprietor  of  the  hotel  or  his  servants  in 
giving  her  a  defective  lamp.  The  negligence  of 
the  company  in  passing  her  station  was,  there- 
fore, not  the  natural  and  proximate  cause  of 
her  injury.  There  was  the  interposition  of  a 
separate,  independent  agency,  the  negligence  of 


the  proprietor  of  the  hotel,  over  whom,  as  we 
have  shown,  the  railroad  company  neither  had 
nor  exercised  any  control." 

The  decision  in  that  case  likewise  definite- 
ly holds  that  a  conductor,  intrusted  with  the 
running  of  a  train  and  with  the  duty  of  car- 
ing for  the  passengers  thereon,  is  without 
authority  to  engage  subagents  to  care  for 
such  passengers,  no  longer  actually  upon  his 
trqin.  It  is  alleged  in  the  petition  in  this 
case  that  an  employ^  of  the  defendant,  other 
than  the  conductor,  at  his  instance  and  re- 
quest engaged  the  driver  who  conveyed  the 
plaintUC  to  her  home;  and  evidence  was  in- 
troduced that  the  driver,  Darden,  was  in  fact 
engaged  by  another  employ6  or  "agent"  of 
the  company,  who  possessed  authority  to 
bind  the  company,  and  that  this  agent  had 
knowledge,  at  the  time  he  contracted  with 
Darden,  that  the  latter  was  a  man  of  no 
character,  was  then  drinking  or  drunk,  and 
had  actually  received  whisky  at  the  station 
where  such  agent  was  employed  on  that  very 
day,  with  the  constructive  knowledge,  at 
least,  of  said  employ^.  While  it  may  be  true 
that  an  agent  of  the  defendant,  actually  In 
charge  of  its  station  and  burdened  with  the 
responsibUlty  in  some  measure  of  caring 
for  passengers  there  leaving  its  trains  or 
taking  passage  thereon,  might  have  author- 
ity under  some  circumstances  to  bind  the 
railroad  company  by  contracts  made  in  an 
effort  to  provide  for  the  safety  and  comfort 
of  such  passengers,  in  our  opinion  the  posi- 
tive, uncontradicted  evidence  in  this  case 
shows  that  Broadwater,  the  person  who  en- 
gaged Darden  to  convey  the  plaintiff  to  her 
home  was  not  in  fact  such  an  agent  of  the 
defendant  at  Kingston,  nor  was  he  (so  far  as 
is  disclosed  by  the  evidence)  in  charge  of  the 
depot,  waiting  room,  etc.,  or  specially  au- 
thorized or  empowered  to  look  after  passen- 
gers or  care  for  their  comfort  and  safety 
at  that  point,  but  was  merely  a  night  tele- 
graph operator,  who  happened  to  be  idling  at 
at  the  depot,  not  even  on  duty  at  the  time 
he  contracted  with  Darden.  Mrs.  Jackson 
said  that  "this  man  that  stayed  at  the  de- 
pot" put  her  in  charge  of  Darden  ;  and,  while 
she  stated  further  on  that  the  "depot  agent" 
helped  her  into  the  buggy,  she  added: 

"That  was  the  telegraph  operator,  the  man 
that  worked  around  there  at  tne  depot." 

Darden  testified  that  Broadwater  was  the 
"night  operator  at  Kingston" ;  and,  while 
Adams,  the  conductor,  said  that  he  arranged 
with  "the  young  man  that  worked  there"  to 
have  the  plaintiff  conveyed  to  her  home, 
Broadwater  himself  said  positively  that  he 
"worked  there"  as  telegraph  operator,  and 
went  on  duty  as  liuch  operator  "at  11  o'clock 
at  night."  It  is  apparent,  therefore,  that 
under  this  proof  Broadwater  was  not  an 
agent  in  general  charge  of  the  station  at 
Kingston,  and  in  fact  there  was  other  testi- 
mony that  one  Cliff  was  the  depot  agent 
there,  and  certainly  it  cannot  be  assumed  that 
the  "night  operator,"  in  charge  of  the  tele- 
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graph  Instrument,  and  upon  whom  perhaps 
devolved  some  other  minor  duties,  was  such 
an  agent  of  the  defendant  company  as,  In  the 
absence  of  proof  of  any  special  powers, 
would  be  Invested  with  broader  authority 
than  the  conductor  to  employ  a  subagent  for 
the  company,  or  that  he  would  himself  be 
acting  within  the  scope  of  his  employment  in 
taking  charge  of  the  continued  transporta- 
tion of  a  passenger  by  private  conveyance 
from  the  station  where  he  worked  to  her 
home  in  the  country,  or  was  even  necessarily 
authorized  to  make  arrangements  for  the 
comfort  and  safety  of  passengers  at  the  sta- 
tion itself,  where  his  ordinary  work  of  an 
entirely  different  character  was  to  be  per- 
formed. The  rule  laid  down  in  the  Price 
Case,  supra,  that  a  conductor  would  have  no 
authority  to  employ  a  subagent  to  act  for  the 
railroad  company  in  caring  for  a  passenger, 
would  certainly  apply  equally  to  a  telegraph 
iterator  in  the  service  of  such  company.  It 
Is  therefore  clear  that  no  recovery  for  the 
acts  or  conduct'  of  Darden  could  be  had 
against  the  defendant  on  the  theory  that  he 
was  a  duly  empowered  agent  of  the  defend- 
ant ;  and,  as  was  held  in  that  case,  the  neg- 
ligence on  the  part  of  the  company  In  passing 
her  station  was  not  the  natural  and  proxi- 
mate cause  of  her  injury,  for  the  injury  was 
occasioned  by  the  interposition  of  a  separate. 
Independent  agency,  to  wit,  the  conduct  of 
Darden,  over  whom  the  railroad  company 
neither  had  nor  exercised  any  control,  and 
no  recovery  for  the  conduct  of  Darden  would 
be  authorized  because  of  the  breach  of  the 
contract  of  carriage  in  falling  to  convey  her 
in  safety  to  her  destination. 

[2]  2.  In  Central  of  Georgia  Ry.  Co.  ▼. 
Dorsey,  supra,  where  a  female  passenger  was 
carried  beyond  her  station,  and  the  tram 
stopped  near  the  next  station,  and  the  pas- 
senger walked  at  night  and  without  escort 
through  the  town  to  the  house  of  a  friend,  it 
was  held: 

"She  should  not  b«  allowed  to  show  that  she 
was  frightened  by  hearing  loud  voices  of  negro 
men  who  were  walking  behind  her,  unless  it  ia 
also  made  to  appear  that  the  locality  was  one 
in  which  such  occamon  for  fright  was  likely 
to  occur  and  that  the  railroad  company  had  no- 
tice of  this." 

The  uncontradicted  evidence  in  the  case 
under  consideration  entirely  removes  any 
suggestion  of  notice  to  the  agent  of  the  rail- 
road company  that  Injnry  or  danger  might 
result  to  the  plaintiff  by  placing  her  in  Dar- 
den's  care,  and  therefore  no  recovery  would 
be  authorized,  under  the  principle  referred 
to  In  the  above  ruling  of  the  Supreme  Court, 
on  account  of  a  breach  of  the  general  duty 
zesting  upon  the  employes  of  the  carrier  to 
properly  safeguard  a  passenger  under  their 
charge,  or  at  all  events  not  to  deliberately 
place  her  In  a  position  which  they  knew  or 
could  have  known  by  the  exercise  of  proper 
care  was  one  trora  which  wrong  or  injury  to 
her  might  naturally  be  expected  to  result 


If  it  be  conceded  that,  the  proof  as  a  wtaola 
might  in  any  possible  view  have  authorized 
the  jury  to  infer  that  Broadwater  was  the 
agent  in  charge  of  the  station  at  Kingston, 
and,  though  not  authorized  as  such  agent  to 
employ  a  subagent,  for  and  In  behalf  of  hU 
company,  to  convey  a  passenger  from  the 
station  to  her  proper  destination,  nnder  the 
precise  circumstances  of  this  case,  that  nev- 
ertheless the  carrier  would  be  liable  for  Us 
acts  in  not  only  falling  to  provide  for  tbe 
safety  of  a  passenger  leaving  one  of  its  trains 
at  his  station,  but  in  deliberately  and  with 
knowledge  (actual  or  potential)  placing  her  in 
a  position  where  it  might  reasonably  and 
naturally  be  expected  she  would  be  snbjectr 
ed  to  Insults  or  even  to  personal  danger, 
there  is  no  evidence  In  the  record  to  author- 
ize a  finding  that  he  was  In  any  degree  neg- 
ligent, in  that  he  tailed  to  exercise  ordinaiy, 
or  even  extraordinary,  care  in  engag^g  Daz^ 
den  to  convey  the  plaintiff  to  her  home,  or 
in  falling  to  anticipate  and  guard  against 
what  followed.  The  undisputed  evidence  of 
several  witnesses  was  that  Darden  was  a 
young  man  of  hitherto  unblemished  reputa- 
tion, generally  polite  to  ladles,  and  not  a 
drunkard,  or  even.  In  common  parlance,  "a 
drinking  man,"  though  some  witnesses  other 
than  the  night  operator  testified  he  some- 
times took  a  drink,  and  he  himself  admitted 
that  ut)on  this  particular  occasion  he  had  im- 
bibed three  "moderate"  drinks  during  the 
afternoon,  between  5:30  and  7:30  p.  m.,  or 
within  an  hour  or  so  of  the  time  when  he 
undertook  to  convey  the  plaintiff  to  her  home; 
It  is  true  there  was  testimony  that  a  ship- 
ment of  liquor  came  to  Kingston  that  very 
day  on  an  earlier  train  of  the  defendant, 
which  was  addressed  to  Danden ;  but  it  was 
not  shown  that  Darden  himself  actually  re- 
ceived this  shipment  that  day,  and  Broad- 
water was  not  the  express  agent,  and  had  no 
actual  or  constructive  knowledge  of  this  t&ct 
Broadwater  not  only  asserted  that  he  was 
unaware  that  Darden  ever  drank  at  all,  but 
said  that  Darden  aiqieared  iierfectly  sober 
when  he  engaged  him,  and  he  detected  at 
that  time  no  odor  of  whisky  upon  or  abont 
his  persMi,  and  saw  nothing  whatever  In  his 
appearance  or  conduct  to  arouse  the  suspldon 
that  he  was  not  his  usual  self.  Furthermore, 
as  demonstrating  his  extraordinary  care  in 
selecting  one  he  believed  and  had  reason  to 
believe  was  a  proper  person,  he  said  he  had 
himself  .known  Darden  personally  f(a;  a  long 
time,  and  had  always  considered  him  as 
reputable  and  decent  a  young  man,  "or  as 
nice  a  boy,"  as  there  was  in  the  community. 
He  not  only  did  not  carelessly  intmst  the- 
plaintiff  to  a  stranger,  or  to  one  of  doubtful 
reputation  or  antecedents,  but  sought  out  and 
procured  a  man  whom  he  liad  known  for 
many  years,  and  had  every  reason  to  believe 
from  hla  general  reputation  was  a  man  of 
established  good  character.  No  witness  as- 
serted any  fact  whatever,  which  was  shown 
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to  be  within  the  knowledge  of  Broadwater  at 
any  time  prior  to  his  employment  of  Darden, 

that  could  have  possibly  put  him  on  notice 
that  Darden  was  by  nature  or  character  an 
anflt  person,  or  was  at  the  time  in  an  unfit 
condition  to  safely  and  respectfully  convey 
an  old  lady  a  distance  of  2  miles  from  the 
gtation,  through  a  little  town,  and  along  a 
public  highway  traversing  a  thickly  settled 
country,  early  in  the  evening,  when  the 
shades  of  night  had  barely  descended,  and 
the  presence  of  other  travelers  along  the 
same  road  might  reasonably  be  expected. 

It  is  true  that  Mrs.  Jackson  said  she  smelt 
whisky  on  Darden  while  cm  the  way,  and  her 
husband  likewise  said  that  he  noticed  the 
same  odor  on  or  about  him  after  the  plain- 
tUf  reached  her  home  and  entered  the  house, 
when  he  himself  came  quite  close  to  Darden, 
or  "walked  right  up  against  the  wheels  of 
the  buggy"  in  which  Darden  was  sitting. 
However,  the  fact  that  an  odor  of  whisky 
emanated  from  Darden  on  the  road,  or  after 
t)e  reached  the  home  of  the  plaintiff,  does  not 
necessarily  show  that  any  odor  of  that  char- 
acter hung  around  him  or  was  discoverable 
to  even  the  keenest  olfactory  nerves  at  the 
time  Broadwater  engaged  him  as  a  driver, 
or  that  he  was  then  in  the  slightest  degree 
perceptibly  nnder  the  Influence  of  liquor. 
Even  the  plaintiff  f&iled  to  detect  any  such 
odor  until  some  minutes  after  she  had  been 
seated  by  his  side  in  the  buggy,  and  both  she 
and  her  husband  may  have  come  into  much 
closer  proximity  to  Darden  than  did  Broad- 
water, and  we  cannot  hold  as  a  matter  of 
law  that  the  exercise  of  even  extraordinary 
dUlgence  on  the  part  of  the  latter  would  have 
required  blm  to  sniff  Darden's  breath  at  close 
range,  to  determine  whether  there  might  per- 
chance be  some  alcoholic  stimulant  in  his 
stomach,  before  putting  the  plaintiff  in  his 
charge.  He  testified  positively  that  he  did 
not  know  Darden  ever  drank,  that  Darden 
showed  no  signs  of  intoxication  and  appear- 
ed to  be  his  usual  self,  and,  in  the  absence 
Of  anything  to  the  contrary,  there  is  nothing 
from  which  it  may  be  inferred  that  he  was 
guilty  of  negligence  In  selecting  Darden  and 
intrusting  the  plaintiff  to  his  care.  Though 
iirs.  Jackson  declared  that  Darden  was  un- 
der the  Influence  of  whisky  while  on  the  way 
from  Kingston  to  her  home  (as  already  stat- 
ed), she  did  not  discover  that  he  had  been 
drinking  at  all  until  after  she  was  seated  in 
the  buggy  with  him,  and  they  had  proceeded 
"about  half  through  the  town,"  when  she  no- 
ticed a  very  strong  odor  of  whisky.  And  on 
cross-examination  she  further  said  : 

"I  didn't  pay  no  attention  to  smelling  whisky 
on  him  until  after  I  got  in  the  buggy  and  go- 
ing on  down  the  road  just  passing  stores,  out 
there  at  the  far  end  of  the  stores,  when  I  first 
noticed  it,  and  it  was  just  after  that  when  he 
made  the  improper  proposals  to  me." 

In  fact,  ttaeie  is  nothing  in  her  testimony, 
apart  from  the  odor  of  whisky  (which  she 
tailed  to  discover  until  she  had  been  seated 


in  the  buggy  with  him  for  a  considerable 
time),  to  indicate  or  suggest  even  to  her  that 
Darden  was  either  drunk  or  drinldng,  until 
he  grossly  Insulted  her,  and  no  previous 
language  or  conduct  on  his  part  is  shown 
by  her  testimony,  or  by  the  testimony  of 
any  other  witness,  that  oonld  apparently 
have  Indicated  to  Broadwater,  or  to  any 
other  observer,  that  be  was  either  drunk  or 
had  been  drinking.  There  was  nothing  to 
put  Broadwater  on  notice  that  Darden  was 
not  entirely  sober  and  rational,  and  therefore 
not  a  safe  person  to  whom  the  plaintiff  could 
be  intrusted ;  and  there  was  nothing  shown 
which  could  reasonably  lead  him  to  antici- 
pate that  Darden,  sober  and  clothed  In  bis 
right  mind,  so  far  as  Broadwater  did  or  coald 
discover,  would  gratuitously  insult  an  elderly 
wonoan  placed  In  his  care,  whom  he  had  never 
seen  or  beard  of  before,  during  a  short  drive 
of  2  miles,  on  a  public  highway  and  through 
a  well-settled  country,  where  a  call  for  a»- 
sistance  would  probably  bring  a  ready  re- 
sponse at  any  Tfdnt  along  the  way.  The 
testimony  shows  that  the  plaintiff  was  more 
than  60  years  of  age  at  the  time,  and  bad 
borne  13  dilldren,  11  of  whom  were  still  liv- 
ing, and  one  of  whmn  was  over  40  years  of 
age,  and  that  Darden  was  only  21  years  old, 
had  always  borne  an  excellent  reputation  in 
the  community  in  which  he  lived,  and  this 
repotatlod  was  known  to  Broadwater.  CJer- 
talnly  Broadwater  could  not  have  even  Im- 
agined, under  these  circumstances,  that  anch 
a  young  man,  hardly  more  than  a  boy,  whmn 
he  bad  no  reason  to  suq;>ect  was  otherwise 
thap  sober  and  rational  at  the  time,  would 
propose  sexual  Intercourse  with  a  woman 
old  enough  to  be  his  grandmother,  and  who 
was  in  fact  a  grandmother,  whom  he  had 
never  seen  or  heard  of  before.  The  thing 
was  unnatural,  and  certainly  it  Is  unbeliev- 
able that  a  boy  of  his  previous  good  reputa- 
tion oonld  have  been  guilty  ,of  so  foul  an  out- 
rage against  decency  and  womanhood,  or 
could  show  so  little  respect  for  age,  unless  he 
was  altogether  distraught  and  wholly  un- 
balanced at  the  time  from  the  effects  of  some 
powerful  drug  or  maddening  intoxicant 

This  is  especially  so,  when  it  is  recalled 
that  after  he  had  repeatedly  Insulted  the 
plaintiff,  and  she  had  clearly  indicated  her 
extreme  displeasure  on  that  account,  he  nev- 
ertheless accompanied  her  to  her  very  home 
Itself,  and  that,  when  she  left  his  buggy  and 
entered  her  house,  he  actually  remained  of 
his  own  volition  In  the  presence  of  her  hus- 
band and  engaged  in  conversation  with  him, 
and  only  departed  when  ordered  by  her  son- 
in-law  to  leave.  He  must  have  been  tempo- 
rarily Insane  from  drink  to  venture  within 
reach  of  the  plaintiff's  husband,  and  to  tarry 
unnecessarily  in  his  presence  and  engage  him 
in  conversation,  after  what  had  immediately 
preceded,  and  yet  neither  the  plaintiff,  nor 
her  husband,  nor  her  son-in-law,  Ckiuch,  testi- 
fied that  his  movements  or  conversation  after 
be  reached  the  home  of  the  plaintiff  Indl-  ' 
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cated  that  he  vraa  Intoxicated  or  mentally 
unbalanced,  and  in  fact  the  plaintiff's  hus- 
band did  not  testify  that  he  observed  any- 
thing whatever  that  might  suggest  that  Dar- 
den  had  been  indulging  in  intoxicants  to  any 
extent,  except  the  odor  of  whisky  about  his 
person.  It  Is  therefore  easy  to  understand 
why  Broadwater  could  not  observe  anything 
in  Darden's  conduct  a  half  hour  earlier  to 
put  him  on  notice  that  Darden  was  then 
drunk  or  drinking  or  mentally  unbalanced. 
The  Jury  found  that  Darden  Insulted  the 
plaintiff  as  she  alleged,  and  his  extraordinary 
conduct  can  only  be  rationally  explained  on 
the  theory  that  his  reason  was  temporarily 
unsettled  from  intoxicants  (of  which,  how- 
ever, Broadwater  had  no  knowledge) ;  and 
since  nothing  appears  from  his  general  repu- 
tation that  would  have  put  Broadwater  on 
notice  that  he  was  not  otherwise  a  fit  per- 
son, and  he  had  no  knowledge  or  reason  to 
suspect  that  Darden  was  drinking  or  drunk, 
it  follows  that  there  was  nothing  to  author- 
ize the  inference  of  negligence  on  his'  part 
in  Intrusting  the  plaintiff  to  the  care  of 
Darden,  or  that  for  this  reason  the  defend- 
ant should  be  mulcted  in  damages. 

[S]  3.  No  general  demurrer  to  the  plaln- 
tUTs  petition  was  interposed,  as  nominal 
damages  were,  of  course,  recoverable  on  the 
part  of  the  plaintiff  for  the  breach  by  the 
defendant  of  its  contract  of  carriage.  Ex- 
cept as  passed  upon  generally  in  the  two  pre- 
ceding divisions  of  this  opinion,  it  is  unneceEh 
sary  to  deal  with  questions  presented  by  the 
demurrers  interposed.  Under  our  view  of 
this  case.  It  is  likewise  unnecessary  to  con- 
sider or  discuss  the  various  special  grounds 
of  the  motion  for  a  new  trial,  not  covered 
in  effect  by  the  foregoing  opinion.  A  ver- 
dict for  $1,000  cannot  be  sustained  as  merely 
nominal  damages;  and  since  there  was  no 
evidence  to  authorize  this  verdict,  the  trial 
Judge  erred  in  overruling  the  motion  for  a 
new  triaL 

Judgment  reversed. 

GEOBOB,  J.,  concurs. 

IiTJKB,  3.  (dissenting).  This  case  arose  as 
an  action  by  a  female  passenger  against  a 
railway  company  for  injuries  alleged  to  have 
been  the  proximate  result  of  the  defendant's 
negligence  in  carrying  her  beyond  the  point 
of  her  destination.  The  Jury  returned  a  ver- 
dict for  $1,000  in  favor  of  the  plaintiff ;  and, 
in  my  opinion,  from  the  evidence  (the  weight 
and  credibility  of  which  are  to  be  determined 
by  the  Jury  alone),  they  were  authorized  to 
find  that  the  plaintiff  boarded  the  defend- 
ant's train  at  Atco,  paid  her  fare  to  Cave, 
and  told  the  conductor  that  she  wished  to 
get  off  the  train  at  the  latter  point ;  that  the 
conductor  agreed  to  stop  the  train  at  Cave, 
and  negligently  omitted  to  do  so,  carrying 
her  to  Kingston,  2  miles  beyond  the  point 
of  her  destination;  that,  upon  passing  Cave, 
she  made  complaint  to  the  conductor,  who 


then  promised  to  stop  the  train  at  Kingston, 
and  there  send  her  back  to  Cave ;  that,  upon 
arriving  at  Kingston,  the  conductor  put  her 
off,  as  lie  had  agreed  to  do,  and  there  in- 
structed the  railway  company's  local  agrat  to 
send  her  back  to  Cave;  that  the  local  agent 
thereupon  employed  a  young  man  to  take  her 
back  to  Cave  in  his  buggy;  that  It  was  7:30 
O'clock  p.  m.  before  the  train  arrived  at 
Kingston,  and  it  was  dark  before  arrange- 
ments for  her  return  to  Cave  were  complet- 
ed; that  she  was  wholly  unacquainted  with 
Darden,  the  person  employed  to  take  her 
from  Kingston  to  Cave,  though  the  agent 
knew  him  well ;  that  he  had  received  a  ship- 
ment of  whisky,  arriving  on  one  of  the  trains 
of  the  defendant  on  the  same  afternoon,  and 
the  agent  knew,  or  in  the  exercise  of  any 
sort  of  care  could  have  known,  that  he  was 
then  and  there,  at  the  time  of  his  employ- 
ment for  that  purpose,  either  drunk  or  in  a 
seml-lntoxicated  condition,  all  of  which  was 
unknown  to  the  plaintiff  until  after  the  local 
agent  had  placed  her  in  Darden's  buggy,  and 
she  and  Darden  were  w0ll  on  the  way  to 
Cave;  that,  as  a  result  of  Darden's  dnm'<- 
enness,  he  consumed  at  least  one  hour  In 
going  the  2  miles  from  Kingston  to  Cave, 
during  which  time  he  repeatedly  proposed 
sexual  intercourse  with  the  plaintiff,  used 
to  her  other  insulting  and  humiliating  lan- 
guage, and  refused  to  allow  her  to  get  out 
of  the  buggy,  as  she  attempted  to  do  in  re- 
sentment of  his  insults,  all  of  which  the  local 
agent  knew,  or  In  the  exercise  of  any  care 
ought  to  have  known,  was  calculated  to  oc- 
cur on  such  a  trip  along  a  country  road  at 
night  with  a  woman  in  the  power  of  a  drunk- 
en man.  (I  am  forced  to  the  conclusion  that 
the  Jury  were  authorized  to  find  that  Darden 
was  drunk,  because  he  admitted  that  he  had 
three  drinks  of  whisky  between  5:30  p.  m., 
and  7:30  p.  m.,  the  time  when  the  plaintiff 
got  in  his  buggy);  that,  immediately  upon 
arriving  at  her  house  at  Cave,  the  plaintiff 
complained  to  her  husband  of  Darden's  con- 
duct, and  followed  up  her  complaint  by  caus- 
ing Darden  to  be  indicted  and  convicted  for 
his  said  criminal  conduct. 

This  case  differs  from  the  case  of  Central 
Railway  Co.  v.  Price,  106  Ga.  176,  32  S.  E. 
77,  43  Ia  R.  A.  402,  71  Am.  St  Rep.  246.  In 
the  Price  Case  the  Supreme  Court  hdd  that 
the  conductor  had  no  authority  to  employ 
the  landlord  of  a  hotel  to  look  after  the 
plaintiff  for  a  night.  EMrther,  In  the  Price 
Case  the  plaintiff  was  Injured  by  the  explo- 
sion of  a  kerosene  lamp  in  the  hoteL  The  in- 
juries received  by  the  plaintiff  in  the  Price 
Case  were  not  the  natural  and  proximate 
consequences  of  carrying  the  plaintiff  beyond 
her  destination.  In  the  exercise  of  extn- 
ordinary  care,  no  such  injury  as  did  occur 
to  the  plaintiff  in  the  Price  Case  would  have 
been  foreseen  by  the  conductor  or  any  agent 
of  the  railroad.  The  negligence  of  the  pro- 
prietor of  the  hotel  was  a  separate  and  Inde- 
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pendent  agency,  not  connected  with  the  rail- 
way company.  The  same  distinction  may  be 
drawn  between  the  Instant  case  and  the  case 
of  Burnett  v.  Rome  Railway  &  Light  Co.,  7 
Ga.  App.  323,  66  S.  E.  803.  In  the  Burnett 
Case  the  plaintiff,  in  walking  from  East 
Third  street  to  Cherokee  street,  in  the  dty  of 
Rome,  fell  on  the  street  and  dislocated  and 
broke  her  hip.  There  was  a  separate  and 
Independent  agency  responsible  for  her  in- 
juries. No  amount  of  care  would  Have  caus- 
ed the  railway  company,  la  the  Burnett 
Case,  to  hare  anticipated  that  any  such  in- 
Jury  would  have  occurred. 

The  instant  case  is  distinguishable  from 
Central  of  Georgia  Railway  v.  Dorsey,  116 
Ga.  719,  42  S.  E.  1024.  In  that  case  the 
plaintiff  had  been  carried  by  her  station  and 
was  put  off  near  the  next  station,  to  walk 
home.  In  walking  home  she  was  frightened 
by  loud  voices  of  negroes  who  were  walking 
behind  her.  No  amount  of  care  would  have 
caused  the  railway  company,  la  the  Dorsey 
Case,  to  have  anticipated  that  the  passenger 
would  be  frightened,  as  she  pleaded.  As  was 
held  in  the  Dorsey  Case,  if  the  evidence  had 
made  it  appear  that  the  locality  was  one  In 
which  such  Injury  was  likely  to  occur,  and 
tliat  the  railroad  company  had  notice  of  it, 
then  the  railroad  company  would  have  been 
liable. 

In  the  instant  case,  It  is  my  opinion  tliat, 
wben  the  agents  of  the  railway  company 
placed  Mrs.  Jackson  in  charge  of  Darden, 
they  must  have  known  that  Darden  was  at 
least  In  a  semitotoxlcated  condition.  If, 
from  the  evidence,  the  Jury  were  authorized 
to  find  that  the  local  agent  knew,  or,  in  the 
exercise  of  care,  could  have  known,  the  facts 
respecting  Darden's  intoxication,  the  railway 
company  was  bound  to  anticipate  that  Just 
Bnch  injuries  as  occurred  would  occur.  In 
the  Price  Case,  if  the  landlord  of  the  hotel 
had  been  Intoxicated,  and  his  Intoxication 
had  been  known  to  the  conductor  and  un- 
known to  Mrs.  Price,  and  her  injuries  had 
been  the  same  as  in  the  Instant  case,  the  rul- 
ing in  that  case,  on  the  question  of  proxi- 
mate cause,  would  likely  have  been  differ- 
ent. 

I  do  not  think  It  necessary  to  the  plaln- 
tUTs  right  to  recover  in  this  case  that  the 
conductor  or  the  other  agent  of  the  railway 
company  be  shown  to  have  authority  to  em- 
ploy Darden  as  a  subagent.  And  it  is  not  on 
the  Idea  that  the  agent  had  authority  to  em- 
ploy Darden  that  I  disagree  with  the  major- 
ity opinion  in  this  case,  but  because  of  the 
fact  that  the  agent  placed  this  lady,  at  a 
time  when  she  was  a  passenger,  in  a  buggy 
with  such  a  man  as  the  jury  were  authorized 
to  find  Darden  to  have  been.  His  conduct 
on  the  road  with  Mrs.  Jackson  was  just  such 
as  a  person  with  common  experience,  and 
such  knowledge  as  the  agent  had,  might 
know  would  happen. 


(20  Qa.  App.  726) 
WIIiUAMS  et  al.  v.  WESTERN  ft  A.  B.  CO. 
(No.  8250.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  S,  1917.     Oo  rehearing. 

Sept  27,  1917.) 

(Synahui  hy  the  Court.) 

1.  Appeal  and  Ekbob  «=3l041(2)  —  Masteb 
AND  Sektant  ®=>2S4(1)  —  Habmless  Ebbob 
—  'Refusal  or  Amendment  —  Action  fob 
Death. 

Under  the  evidence  in  this  case,  even  if  it 
was  erroneous  to  refuse  to  allow  the  amend- 
ment to  the  petition,  the  error  wag  not  harm- 
ful to  the  plamtitEs ;  and  the  court  did  not  err, 
either  in  granting  a  nonsuit,  or  in  refusing  to 
reinstate  the  case. 

On  Rehearing. 

(Additional  Byllahut  ly  Editorial  8taf.) 

2.  Mabteb  and  Sebvant  €=3266(5)  —  Acnoir 
fob  Death  —  Evidence  —  Res  Ipsa  Loqui- 

TUB. 

In  action  for  death  of  a  railroad  servant, 
killed  by  the  explosion  of  a  power  plant,  where 
there  was  no  direct  proof  as  to  bow  the  ^as 
escaped  or  accumulated,  or  that  doors  or  win- 
dows were  closed,  nor  any  evidence  of  what 
deceased  did  after  entering  room,  the  happening 
of  the  accident  was  no  proof  of  the  employer's 
negligence,  and  the  plaintiffs  had  the  burden 
of  provinK  it 

Error  from  Superior  Court,  Fulton  Cpnn- 
ty ;  J.  T.  Pendleton,  Judge. 

Suit  by  Jennie  L.  Williams  and  another 
against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  of  nonsuit,  and  plain- 
tiffs bring  error.    AfSrmed. 

Westmoreland,  Anderson  &  Smith  and  Al- 
fred. C.  Broom,  all  of  Atlanta,  for  plaintiffs 
in  error.  Tye,  Peeples  &  Tye,  of  Atlanta,  for 
defendant  in  error. 

BLOODWORTH,  J.  Chester  A.  Williams, 
nineteen  years  of  age,  was  Idlled  by  an  ex- 
plosion at  a  power  plant  of  the  Western  & 
Atlantic  Railroad  Company,  by  which  he 
was  employed  at  the  time  as  what  is  known 
as  a  "maintainer."  The  first  suit  for  this 
homicide  was  brought  by  Mrs.  Jennie  Ll  Wil- 
liams, mother  of  the  ,  deceased.  Demurrer 
was  filed  and  sustained.  Upon  appeal  the 
Supreme  Court  (142  Ga.  696,  83  S.  E.  S26) 
held: 

"Where  suit  was  brought  by  a  mother  for  the 
homicide  of  her  son  by  a  common  carrier  by 
railroad,  the  deceased  son  having  beeh  an  em- 
ploye of  the  railroad,  and  a  demurrer  was  filed 
to  the  petition  on  the  ground  that  the  father 
was  not  joined  with  the  mother  and  was  a  nec- 
essary party  plaintiff  to  the  action  (there  being 
no  personal  representation  of  the  deceased), 
since  the  passage  of  the  railway  employers'  lia- 
bUity  act  of  1909  (CivU  Code  1910,  {  2782),  it 
was  not  error  to  sustain  such  demurrer." 

The  second  suit  was  brought  by  Mrs.  Jen- 
nie Ia  Williams  and  C.  U  Williams,  based, 
as  was  the  former  suit,  upon  the  act  referred 
to  above.  In  their  petition  they  alleged  that 
they  were  the  mother  and  the  father  of  Ches- 
ter A.  Williams,  and  the  last  paragraph  of 
the  petition  was  as  follows: 
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"That  the  plalntiifa  bring  this  suit  against 
the  defendant  for  the  negligent  homicide  of  their 
son,  as  hereinbefore  alleged,  and  sue  for  the 
fall  value  of  his  life,  and  lay  their  damages  at 
the  sum  of  $50,000.  for  which  they  ask  judg- 
ment against  the  defendant." 

At  the  appearascQ  term  the  defendant  filed 
a  plea  denying  liability.  When  the  case  was 
called  for  trial  on  the  2$th  day  of  Septem- 
ber, 1915,  the  defendant  amended  its  plea  by 
alleging  that  at  the  time  of  the  death  of 
Chester  A.  Williams  it  was  a  common  car- 
rier by  railroad,  engaged  In  commerce  be- 
tween the  state  of  Georgia,  the  state  of  Ten- 
nessee, and  other  states  of  the  United  States, 
and  that  at  that  time  Chester  A.  Williams 
was  employed  by  the  defendant  and  was  also 
engaged  In  such  commierce.  The  trial  pro- 
ceeded, and,  when  the  evidence  for  plaintiff 
was  in,  the  defendant  moved  the  court  for 
a  nonsuit: 

"On  the  ground  that  the  plaintiff  had  failed 
to  prove  the  cause  of  action  set  forth  in  the  pe- 
tition, the  specific  ground  of  said  motion  being 
that  the  cause  of  action  set  forth  in  the  peti- 
tion was  filed  and  prosecuted  under  the  em- 
ployers' Liability  Act  of  the  state  of  Georgia, 
while  the  evidence  disclosed  that  the  injury  was 
sustained  while  both  the  defendant  and  the  de- 
cedent were  engaged  in  interstate  commerce,  and 
UDOn  the  farther  ground  that  the  evidence  dis- 
closeil  that  the  defendant  had  not  been  shown 
guilty  of  any  negligence  which  caused  the  death 
of  decedent." 

Thereupon  the  plaintiffs  offered  to  amend 
their  petition  by  so  changing  the  title  of 
said  case  that  It  would  read  "Mrs.  Jennie  Tm 
Williams  and  O.  L.  Williams,  as  Adminis- 
tratrU  and  Administrator  of  the  Estate  of 
Chester  A.  Williams,  Deceased,  v.  Western  & 
Atlantic  Railroad  Company,"  and  by  alleg- 
ing that  the  plaintiffs  were  the  duly  appoint- 
ed personal  representatives  of  the  estate  of 
Chester  A.  Williams,  and  that  as  such  they 
had  qualified,  and  that  "said  Jennie  Li  Wil- 
liams, mother,  and  C.  Ii.  Williams,  father,  of 
the  intestate,  are  the  sole  beneficiaries,"  and 
by  striking  from  the  twelfth  paragraph  above 
quoted  the  words,  "and  sue  toi  the  full  value 
of  his  life,"  and  substituting  in  lieu  of  such 
stricken  allegation  the  following:  "And  sue 
for  the  pecuniary  value  of  the  lUe  of  the  de- 
ceased." The  court  refused  to  allow  this 
amendment,  and  sustained  a  motion  for  non- 
suit. The  plaintiffs  filed  a  bill  of  exceptions 
pendente  lite,  covering  the  rulings  of  the 
court  in  refusing  to  allow  the  amendment 
and  In  granting  the  order  of  nonsuit 

On  the  23d  of  October,  1915,  during  the 
term  at  which  the  nonsuit  was  granted,  the 
plaintiffs  presented  to  the  trial  judge  their 
petition  to  set  aside  the  order  disallowing 
the  amendment  and  the  order  granting  non- 
suit, and  to  reinstate  the  case.  The  court  re- 
fused the  motion  to  reinstate.  In  the  follow- 
ing words: 

"In  this  case  I  seriously  doubt  whether,  after 
granting  the  nonsuit,  it  is  matter  of  discretion 
to  set  aside  the  order;  but  [I  think]  that  the 
motion  ought  to  be  detprmined  as  matter  of 
law,  a:nd  I  pUt  my  refusal  to  grant  the  mo- 


tion on  the  question  that  under  the  law  I  ought 
to  refuse  it" 

The  refusal  to  allow  the  proffered  amend- 
ment, the  grant  of  nonsuit,  and  the  refusal 
to  reinstate  the  case  are  all  before  us  for  re- 
view, 

Chester  A.  WUllamB,  at  the  time  of  his 
death,  was  a  "malntainer"  at  the  yards  of 
the  defendant  In  Fulton  county,  Ga.  A  part 
of  the  work  of  a  "malntainer,"  as  shown  by 
the  evidence^  was  to  keep  up  the  telephones 
that  connected  the  towers  in  which  the  men 
who  handled  the  switch  levers  worked,  and 
that  were  used  for  the  purpose  of  giving  the 
levenuen  information  as  to  the  movement  of 
trains,  and  to  look  after  the  repairs  to 
switches,  signals,  and  taivets,  "which  con- 
trol the  movements  of  all  trains  running  over 
those  tracks."  The  evidence  also  shows  that 
all  the  trains  passing  over  the  tracks  where 
the  decedent  was  "malntainer,"  including 
all  that  went  out  of  and  came  into  Georgia 
on  the  track  of  the  defendant,  and  trains 
"operated  over  the  Nashville,  Chattanooga 
&  St.  Louis  and  Louisville  &  Nashville  rail- 
roads, are  all  operated  by  those  switches  and 
run  over  those  tracks."  As  it  was  shown 
(Shanks  v.  D.,  U  &  W.  R.  R.,  239  C.  S.  6S8, 
36  Sup.  Ct  18S^  60  L.  Ed.  486,  L.  R.  A.  19160, 
797 ;  Pedersen  v.  D.,  L.  &  W.  R.  R.,  229  U.  a 
146,  33  Sup.  Ct  648,  67  L.  Ed.  1125,  Ann. 
Gas.  1914C,  1S3;  St  L.,  S.  F.  &  T.  Ry.  0& 
V.  Scale,  229  U.  S.  156,  33  Sup.  Ct  651,  57  L. 
Ed.  1129,  Ann.  Gas.  1914G,  156)  that  the  de- 
ceased and  the  defendant  at  the  time  of  the 
homicide,  were  both  engaged  In  Interstate 
commerce^  it  is  held: 

[1]  1.  That  the  cause  of  actlcm,  U  any, 
arises  under  the  federal  E^mployers'  Liability 
Act  (U.  S.  Comp.  St  1916,  g{  8657-8665),  and 
under  the  petition  as  filed  "the  case  pleaded 
was  not  proven,  and  the  case  proven  was  not 
pleaded,"  and  the  court  properly  granted  the 
nonsuit  Toledo,  St  Ll  &  W.  R.  R.  Cow  v. 
Slavin,  236  U.  S.  454-456,  35  Sup.  Ct  306,  50 
L.  Ed.  671;  Eng  v.  Sou.  Pac.  Co.  (D.  O.)  210 
Fed.  92;  St  L.,  8.  F.  &  T.  Ry.  Co.  ▼.  Seale, 
supra. 

2.  Granting  that  the  proffered  amendment 
was  sufficient  to  change  the  suit  to  one  under 
the  federal  statute,  the  refusal  to  allow  the 
amendment  was  not  harmful  to  the  plaintiffs, 
because,  with  such  amendment  allowed  and 
the  case  proceeding  under  the  federal  stat- 
ute, there  would  have  been  no  presumption  of 
negUgence  against  the  railroad  company  aris- 
ing up<Hi  proof  of  injury  to  the  employ^ ;  and, 
as  there  was  no  substantive  proof  that  the 
defendant  was  guilty  of  any  act  of  negli- 
gence, the  nonsuit  was  proper.  L.  &  N.  R.  R. 
Co.  V.  Kemp,  140  Ga.  657,  79  S.  E.  658.  See, 
also,  Texas  &  Pacific  Ry.  Go.  t.  Barrett.  166 
U.  S.  617,  17  Sup.  Ct  707,  41  L.  Ed.  1136; 
Patton  T.  Texas  &  Pacific  Ry.  Ca.  179  U.  S. 
658,  21  Sup.  Ct  275,  45  L.  Ed.  361;  Looney 
V.  Metropolitan  Ry.  Co.,  200  U.  S.  4S0,  28 
Sup.  Ct  303,  50  L.  Ed.  664;   Stq^anovlch  t. 
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Pittsburgh  &  Baltimore  Coal  Co.,  218  Fed. 
«H,  134  C.  C.  A.  382. 

3.  As  the  court  did  not  err  In  granting 
the  nonsuit,  it  necessarily  follows  that  there 
was  no  error  In  falling  to  reinstate  the  case. 

Judgment  affirmed. 

BBOYLBS,  P.  J,  and  JENKINS,  J.,  con- 
cnr. 

On  Blearing. 

BLOODWOETH,  J.  In  preparing  the  orig- 
inal opinion  In  this  case,  this  court  did  not 
overlook  any  material  fact  in  the  record,  or 
any  decision  "wtaidi  is  controlling  as  authori- 
ty and  which  would  require  a  different  Judg- 
ment from  that  rendered."  After  thoroughly 
reylewlng  the  eridenoe  and  the  authorities 
cited  In  all  the  briefs  on  the  case,  and  ex- 
amining many  other  aathoiitles,  we  still 
tbink  the  opinion  as  originally  written  is 
correct. 

[2]  In  their  briefs  on  the  motion  ft>r  re- 
hearing the  attorneys  for  the  plaintiff  in  er- 
ror urge  that  the  doctrine  of  res  ipsa  loqui- 
tur should  be  applied,  and  because  of  it  the 
case  should  have  been  sent  to  the  Jury.  In 
the  case  of  Southern  By.  Co.  t.  Derr,  240 
Fed.  73,  —  O.  0.  A.  — »  and  which  is  dted 
by  the  plaintUF  In  error,  the  distinction  is 
drawn  between  the  application  of  the  maxim 
"res  ipsa  loquitur"  in  actions  by  passengers 
against  carriers  and  its  application  In  suits 
by  injured  employes.  In  that  case  the  first 
and  third  headnotes  are  as  follows: 

"1.  Negligence  cannot  be  inferied  merely  from 
the  foct  of  disaster ;  the  bnrden  bein^  on  plain- 
tiff to  establish  by  proof  that  negligence  did 
exist" 

"3.  A  case  may  not  be  submitted  to  the  jury 
where  there  is  at  most  only  a  balanced  proba- 
bilit7  that  actionable  negligence  existed. 

Circuit  Jndge  Denlson,  in  the  opinion  in 
that  case,  quotes  from  the  opinion  written 
by  Judge  Lurton  in  Cincinnati  Co.  y.  South 
Pork  Co.,  139  Fed.  628,  532,  71  C.  O.  A.  316, 
821  a  !<■  R-  A.  [N.  S.]  533),  in  part  as  foUows: 

"Manifestly  a  presumption  of  negUgence  does 
not  arise  upon  mere  evidence  of  an  injury  sus- 
tained. •  •  •  The  maxim  'res  ipsa  loquitur* 
does  not,  therefore,  apply  when  the  circumstanc- 
<■  in  evidence  are  of  doubtfol  solution.  •  *  • 
In  each  action  for  a  tortious  injury  the  question 
as  to  what  evidence  will  make  a  prima  facie 
ease  of  negUgence  and  require  an  explanation 
from  the  defendant  wUl  depend  upon  the  nature 
and  circumstances  of  the  injury  and  the  measure 
of  care  due  from  the  defendant" 

Judge  Denison  then  says: 

"Applying  these  principles  to  this  case,  and 
1b  the  manner  and  for  the  reasons  above  stated, 
we  tbink  the  plaintiff's  proof  failed  to  show  a 
satisfactory,  tangible,  and  substantial  basis 
npon  which  the  action  of  negligence  could  be 
so  supported  that  it  wonld  be  an  inference  and 
not  a  guess." 

In  the  instant  case,  as  there  is  no  direct 
proof  as  to  how  the  gas  escaped  or  accumulat- 
ed, and  no  such  proof  that  the  door  or  win- 
dows were  closed,  nor  any  evidence  of  what 
the  deceased  did  after  entering  the  room,  is 
tbeie  any  "substantial  basis  upon  which  the 


action  of  negligence  could  be  so  supported 
that  it  wonld  be  an  inference  and  not  a 
guess"  ?  In  the  case  of  Stepanovich  v.  Pitts- 
burgh &  Baltimore  Coal  Co.,  218  Fed.  604, 
134  C.  a  A.  362,  the  first  headnote  Is  as 
follows: 

"In  an  employe's  action  for  injuries,  claimed 
to  have  been  caused  by  the  employer's  failure 
to  provide  a  reasonably  safe  brake  for  use  on 
a  coal  pit  car  which  he  was  required  to  handle, 
the  happening  of  the  accident  was  not  proof  of 
negligence  on  the  part  of  the  employer,  and  the 
burden  was  on  the  employ^  to  prove  that  the 
employer's  negligence  caused  the  accident" 

And  in  the  opinion  (218  Fed.  605,  184  a 
C.  A.  363)  the  Circuit  Judge  said: 

"In  a  case  like  this,  an  accident  is  not  proof 
of  an  employer's  n^iigence;  but  the  employ! 
must  go  further,  and  prove  the  employer's  neg- 
ligence caoaed  the  accident  The  principle  on 
wnich  this  case  must  be  determined  Is  laid  down 
by  the  Snpreme  Court  of  the  United  States  in 
Looney  v.  Metropolitan  B.  Co.,  200  U.  S.  486, 
26  Sup.  Ct  305,  50  I*  Ed.  664,  where  that  court 
said:  To  hold  a  master  responsible,  a  servant 
must  show  that  the  appliances  and  instrumen- 
talities furnished  him  were  defective.  A  de- 
fect cannot  be  inferred  from  the  mere  fact  of 
an  injury.  There  must  be  some  substantive 
proof  of  the  negligence.  Ejiowledge  of  the  de- 
fect, or  some  omission  of  duty  in  regard  te  it 
must  be  shown.' " 

The  fbcts  in  the  case  of  Carnegie  Sted 
Co.  V.  Byers,  149  Fed.  667,  82  C.  O.  A.  115,  8 
li.  R.  A.  (N.  S.)  677,  make  that  case  directly 
in  point,  and  the  decision  in  that  case  con- 
cludes as  follows : 

"There  was  no  substantial  evidence  from 
which  the  jury  might  reasonably  find  that  this 
accident  was  due  to  negligence.  Its  cause  is 
wrapped  in  doubt  and  uncertainty.  It  may 
have  happened  from  some  cause  for  which  the 
defendant  was  not  Uable  or  from  actionable  neg- 
ligence. It  was  the  duty  of  the  plaintiff  to  make 
a  case  from  which  a  jury  might  reasonably  find 
negligence." 

^nie  case  of  Courtney  t.  New  Tork,  N.  H.  ft 
H.  B.  Co.  (D.  O.)  213  Fed.  888,  is  one  where  an 
engineer  was  filling  a  locomotive  headlight 
with  oil,  and  an  explosion  occurred,  and  in- 
Jnry  to  the  engineer  resulted.  District  Judge 
Thomas  said  (213  Fed.  890): 

"The  maxim  'res  ipsa  loauitur"  does  not  apply 
where  the  accident  might  nave  been  dne  to  im- 
proper handling,  as  well  as  to  improper  fur- 
nishing the  thing  causing  the  accident.  In  the 
case  of  Lennon  v.  Rawitzer,  57  Conn.  688,  587, 
10  AU.  334,  336,  the  court  said:  'But,  assum- 
ing it  to  be  as  cited,  there  are  several  conditions 
which  are  essential  to  lay  the  foundation  for 
any  presumption.  One  is  that  the  thing  must 
be  under  the  management  of  the  defendant  or 
his  servants.  Here  the  actual  management  at 
the  time  was  controlled  by  the  j>lainaff,  which 
would  at  least  require  caution  m  applying  the 
rule,  lest  the  plaintiff's  own  Carelessness  be 
visited  on  the  defendants.' " 

In  Patton  v.  Public  Service  Bj.  Co.,  227 
Fed.  813, 142  a  a  A.  337,  the  Circuit  Judge 
said: 

"Becognizing  the  lack  of  testimony  upon  the 
element  of  negligence,  the  plaintiff  urged  that 
the  case  is  one  in  which  the  maxim  of  'res  ipsa 
loquitur'  applies.  This  maxim  does  not  relate 
to  a  situation  susceptible  of  proof,  yet  not  ca- 
pable of  proof  merely  because  of  the  absence 
of  witnesses.  It  applies  where  the  accident  it- 
self bespeaks  negligence:   that  is,  where  the  ao- 
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cSdent  is  snch  as  necessarily  to  invoke  negli- 
gence, and  for  that  reason  further  proof  of  neg- 
ligence ia  not  required." 

In  the  case  of  Looney  v.  Metropolitan  Rail- 
road Co.,  supra,  it  is  said  (200  U.  S.  p.  488, 
26  Sup.  Ct.  306,  50  L.  Ed.  664). 

"A  presumption  in  the  performance  of  duty 
attends  the  defendant  as  well  as  the  person 
killed.  It  must  be  overcome  by  direct  evidence. 
One  presumption  cannot  be  built  upon  another. 
Douglass  V.  Mitchell,  35  Pa.  440;  Philadel- 
phia, etc..  Railway  Co.  v.  Henrice,  02  Pa.  431 
L37  Am.  Rep.  699] ;  Yamell  v.  Kansas  City, 
etc..  Railroad  Co.,  113  Mo.  570  [21  S.  W.  1, 
18  Ij.  R.  A.  599]." 

The  nonsuit  was  properly  granted,  because 
the  allegations  in  the  petition  were  not  sup- 
ported by  the  evidence. 

Judguent  adbered  to. 


(20  Qa.  App.  825> 

McLANE  V.   STATE.     (No.  8905.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Sept.  13,  1917.) 

(SvUalui  by  the  Court.) 

1.  Cbiminal  Law  e=9786(2),  1173(2)— Tmai^ 
Statement  by  Defendant— Instbdction. 

Where  the  accused  in  a  criminal  case  exer- 
cises his  right  to  make  a  statement  to  the  jury, 
it  is  the  duty  of  the  presiding  judge  to  instruct 
the  jury  substantially  in  the  terms  of  the  stat- 
however,  the  statement  neither  admits  nor  de- 
ute  touching  the  prisoner's  statement.  Where, 
nies  guilt,  and  the  evidence  for  the  state  is  un- 
controverted  and  sufficient  to  warrant  and  up- 
hold a  conviction,  the  omission  to  instruct  the 
jury  substantially  in  terms  of  tiie  statute  touch- 
ing the  weight  and  credit  to  be  given  to  the 
prisoner's  statement  will  not  require  a  new  tri- 
al. See  Doster  t.  State,  93  Ga.  43,  18  S.  E. 
997(4). 

2.  HoMiciM!  «=3l44,  341— Assault  with  In- 
tent   TO    MUBDEB— BUBDEN    OF    PBOOr— IN- 

stbuction. 
On  the  trial  of  one  indicted  for  the  offense 
of  assault  with  intent  to  murder  by  the  use  of 
a  deadly  weapon,  the  burden  is  on  the  state  to 
show:  (1)  The  assault;  (2)  the  deadly  char- 
acter of  the  weapon;  (3)  the  intent  to  take  life;' 
and  (4)  the  commission  of  the  assault  under  such 
circumstances  that,  bad  death  ensued,  the  par- 
ty making  the  assault  would  have  been  guilty  of 
the  offense  of  murder.  Accordingly  the  failure 
to  charge  the  jury  in  effect  that  the  specific  in- 
tent to  take  human  life  Is  a  necessary  element 
in  the  offense  of  assault  with  intent  to  murder 
will  require  a  reversal,  where  the  trial  results 
in  a  verdict  of  guilty  of  the  offense  of  assault 
with  intent  to  murder,  and  the  evidence  does 
not  demand  a  finding  that  the  assault  was  made 
with  the  specific  intent  to  take  life.  On  this 
question  the  charge  of  the  court  assigned  as  er- 
ror is  as  follows :  "An  assault  is  an  attempt  to 
commit  a  violent  injury  upon  the  person  of 
another.  Assault  with  intent  to  murder  is  bv 
using  any  weapon  likely  to  produce  death. 
The  charge  as  a  whole  sufficiently  covered  the  es- 
sential elements  in  the  offense  of  assault  with 
intent  to  murder,  with  the  exception  noted.  The 
failure  to  give  the  omitted  instruction,  in  sub- 
stance or  effect,  was  harmful,  under  the  facts  in 
this  record. 

3.  Other  Assignments. 

Tlie  further  assignments  of  error  are  without 
substantial  merit 

Error  from  Superior  Court,  Hart  County; 
W.  L.  Hodges,  Judge. 


Walt  McLane  was  oooTlcted  of  assault 
with  intent  to  murder,  and  be  brings  error. 
Reversed. 

A.  A.  McCurry,  of  Hartwell,  for  plaintiff  in 
error.  A.  S.  Skelton,  SoL  Gen.,  of  Hart- 
well,  for  the  State. 

GEORGE,  J.    Judgment  reversed. 

WADE,  a  J.,  and  LUKE,  J.,  concnr. 


(21  Ga.  App.  «> 
TAXLOB  ▼.  J.  R.  TOUNO  &  CO.  et  aL 
(No.  8348.) 

(Court  of  Appeals  of  Georgia,  EKvision  No.  2. 
Sept.  19,  1917.) 

(Si/llabus  by  the  Court.) 

1.  Pbincipal  and   Agent  «=>22(2),   23(2)- 

PboOF  of  AOENCT— DECI.ABATION3  OF  AOE.VI 

— Relations  of  Fabties. 
The  issue  in  this  case  is  made  by  virtue  of 
a  claim  set  up  by  way  of  recoupment  by  a  real 
estate  agent  for  commissions  earned  in  effecting 
an  exchange  of  property.  There  was  evidence 
to  authorize  the  jury  to  find  that  the  husband 
of  the  plaintiff,  the  owner  of  the  property,  act- 
ing as  her  authorized  agent,  contracted  on  be- 
hiQf  of  his  principal  for  the  payment  of  the 
commissions  claimed,  and  that  the  exchange  as 
effected  was  made  in  accordance  with  such  agree- 
ment, and  was  brought  about  by  the  efforts  of 
the  real  estate  agent. 

(a)  While  agency  cannot  be  established  by  the 
declarations  or  conduct  of  the  alleged  agrat 
alone  (Americus  Oil  Co.  v.  Gurr,  114  Ga.  624, 
40  S.  B.  780  (1) ;  Hood  v.  Hendrickson,  122  Ga. 
795,  50  S.  E.  994 ;  Friese  v.  Simpson  &  Harper, 
15  Ga.  App.  786  (4,  a),  795,  84  S.  E.  219). 
still  the  fact  of  agency  may  be  established  by 
proof  of  circumstances  and  the  apparent  rela- 
tions and  conduct  of  the  parties,  including  the 
declarations  of  the  alleged  principal  (Cable  Co. 
V.  Walker.  127  Ga.  65,  56  S.  E.  108).  Thus 
the  deposition  of  Eubanks,  in  which  he  testi- 
fied to  the  declaration  of  the  owner  upon  the 
question  of  Xoung's  agency,  while  not  of  itself 
sufficient  to  fully  establish  agency  as  related 
to  the  transaction  in  controversy,  was  properly 
admitted  for  the  consideration  of  the  jury,  along 
with  other  oral  and  documentary  evidence  upon 
this  issue. 

2.  Ruling  on  Motion  fob  New  Tbial. 

The  grounds  of  the  motion  for  a  new  trial 
not  dealt  with  above  are  without  merit,  and  the 
court  did  not  err  in  overruling  them. 

Error  from  City  Court  of  (3artersvllle;  Joe 
M.  Moon,  Judge. 

Action  by  Julia  Taylor  against  J.  R.  Young 
&  Co.  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    AfBrmed. 

Wm.  T.  Townsend,  of  Cartersville,  W.  W. 
Mundy,  of  Oedartown,  and  Mundy  &  Mundy. 
of  Rockmart,  for  plalntUT  In  error.  Jno.  T. 
Norris,  of  Cartersville,  for  defendants  in  er- 
ror. 

JENKINS,  J.    Judgment  affirmed. 

BROYLES,  P.  J.,  and  BLOODWORTH,  J., 
concur. 
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(20    Ga.    App.    7M) 

KAGGERTT   y.   HOLliBS  &   BABBEB. 

(No.  8687.) 

(Court  of  Api>eft]8  of  Georgia,  Division  No.  1. 

Sept  13,  1917.) 

(8ylUibu$  iy  the  Court.) 
Apfeai.  AMD  Ebbob  «=>1006(2)— Ovekbuuno 
Motion  tob  Nbw  Tbiai/— Review. 

An  examination  of  the  record  discloses  no 
substantial  error  npon  any  contrnlling  is.<nie  in 
the  case.  This  being  the  second  verdict  in  fa- 
vor of  the  defendant,  and  there  being  evidence 
to  sustain  the  verdict,  the  judgment  overruling 
the  plaintiffs  motion  for  new  trial  will  not  be 
reversed. 

Eh-ror  from  Cat7  Court  of  Valdosta;  J.  O. 
Cranford,  Judge. 

ActloQ  by  Chas.  Haggerty,  by  next  friend, 
against  Holmes  &  Barber.  Judgment  for  de- 
fendants, motion  for  new  trial  overruled,  and 
plaintiff  brings  error.    Affirmed. 

Greene  F.  Johnson,  of  Montlcello,  and  Jas. 
M.  Johnson,  of  Valdosta,  for  plaintiff  In  error. 
BL  K.  Wilcox  and  Wbitaker  &  Dukes,  aU  of 
Valdosta,  for  defendants  In  error. 

GEORGE,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUEB;  J.,  concur. 


(20    Oa.    App.    820) 

MIIXS  V.  POPE.    (No.  8830.) 

(CSourt  of  Appeals  of  Georgia,  Division  No.  1. 

Sept  13,  1917.) 

(Bvttahut  hy  the  Court.) 

1.  Sai,k8  4s>475— CSonditionax  Saub  — 
Tbansfeb  o*  Note— Ditestitubk  of  Be- 
BKRVED  Title. 

On  the  trial  of  a  claim  to  personalty,  the 
court  charged  the  jury  as  follows :  "When  a 
promissory  note  for  the  purchase  monejr  of  per- 
Booal  property,  which  contains  a  reservation  of  ti- 
tle to  the  property  in  the  payee  until  the  note 
is  paid,  is  by  the  payee  transferred  for  value  to 
a  third  person  without  recourse,  the  title  re- 
served for  securing  the  payment  of  the  debt  Is 
divested :  and  if  at  the  time  of  such  transfer  the 
title  BO  held  is  not  likewise  transferred  to  the 

gorchaser  of  the  note  as  a  security  in  his  hands, 
:  vesta  in  the  maker,  and  the  transferee  be- 
comes an  ordinary  creditor  of  such  maker." 
Held,  that  the  charge  was  authorized  by  the 
evidence,  and  the  plaintiff  in  fi.  fa.  was  entitled 
to  the  instruction  given.  The  charge  is  a  cor- 
rect statement  of  tne  law.  Barch  v.  Pedigo  & 
Lyons,  113  Ga.  1157,  39  S.  E.  493,  54  L.  R.  A. 
808:  Swann-Davis  (^o.  v.  Stanton,  7  Ga.  App. 
689,  67  S.  B.  888. 

2.  Appeal    and    Ebbob   9=31068— Habhless 

E>BB0B— I  NBTBTJCnO  N . 

After  a  charge  covering  the  impeachment  of 
witnesses  by  proof  of  general  bad  charactpr,  the 
court  added:  "The  witness  may  be  sustained 
by  similar  proof  of  character."  The  exception 
is  that  this  additional  <Aarge  is  unauthorized  by 
the  evidence,  since  no  proof  was  offered  tending 
to  sustain  the  good  character  of  the  witness 
attacked.  Held,  that  the  charge  excepted  to 
was  not  error  requiring  the  grant  of  a  new 
trial. 

3.  Bvidekce  <8=>598(1)— Tbial  <©=s>25e(4)  — 
"Pbepondbbancb  of  E)vidence" — Instbtto- 
TioN— Bequest. 

mie  remahifng  assignment  of  error  com- 
plains of  the  failure  of  the  court  to  define  the 


preponderance  of  evidence.  Hie  court  instruct- 
ed the  jury  as  follows:  "A  preponderance  of 
evidence  does  not  necessarily  he  with  the  num- 
ber of  witnesses,  but  is  the  greater  weight  of 
the  evidence."  This  is  a  correct  statement  of 
the  law,  and  the  charge  given  is  not  erroneous 
because  the  court  failed  to  add  that  In  deter- 
mining where  the  preponderance  of  evidence 
lies  in  the  case,  the  ;)ury  may  take  into  consider- 
ation the  number  of  witnesses.  There  was  no 
request  for  a  specific  instruction  to  this  effect 
[EJd.  Note.— For  other  definiticms,  see  Words 
and  Phrases,  First  and  Second  Series,  Prepon- 
derance.] 

4.    OVEBBtTLINQ   MOTION   FOB  NEW   TbIAL. 

The  general  grounds  of  the  motion  are  not 
argued,  but  upon  a  review  of  the  record,  it  ap- 
pears that  the  verdict  finding  tiie  property  sub- 
ject is  not  without  evidence  to  support  it  The 
court  did  not  err  in  overruling  the  motion  for 
a  new  triaL 

Error  from  Superior  Court,  Newton  Coun- 
ty;  O.  W.  Smith,  Judge. 

Suit  between  W.  G.  Pope  and  J.  T.  Mills. 
Judgment  for  the  latter,  and  the  former 
brings  error.     Affirmed. 

King  &  Johnson,  of  OoYlngtoa,  for  plaintiff 
in  error.  Rogers  &  Knox,  of  Covington,  for 
defendant  in  error. 

GEORGE,  J.    Judgment  afBrmed. 
WADE,  a  J.,  and  LUKE,  J„  concnx. 


(20    a&.    App.    818) 
CALDWELL  et  aL  v.  ZIMMERMAN. 
(No.  8824.) 

(Court  of  Appeals  of  Georgia,  Diviaiou  No.  1. 
Sept  13, 1917.) 

(ByUabut  by  the  Court.) 

1.  EJrEcin'OBs  AND  Adionistbatobs  Q=>20&— 
Pabtition  «=»12(1)— Yeab's  Suppobt  op 
Familt— Evidence. 
Certain  household  furniture  was  set  apart 
as  a  year's  support  for  the  joint  use  of  the 
widow  and  five  minor  children  of  one  Caldwell, 
in  Jtaly,  1913.  Subsequentiy  a  plaintiff  obtained 
a  judgment  against  the  widow  alone,  and  his 
execution  was  levied  upon  the  property  so  set 
apart.  A  daim  was  filed  b^  the  widow,  in  her 
own  behalf  and  as  next  fnend  for  her  minor 
children,  setting  up  that  the  property  levied  up- 
on was  part  of  the  estate  of  the  deceased,  Cald- 
well, and  had  been  duly  set  apart  as  a  year's 
support  for  his  widow  and  minor  children,  and 
was  not,  therefore,  subject  to  the  execution. 
The  jury  in  the  justice's  court  decided  in  favor 
of  the  claimants,  and  the  judge  of  the  superior 
court  set  aside  their  verdict  on  certiorari,  and 
said  judgment  sustaining  the  certiorari  was  ex- 
ceptea  to  and  brought  to  this  court  for  review. 
Held,  that  the  title  to  the  jMrsonal  property  set 
apart  jointiy  to  the  widow  and  her  minor  diil- 
dren  was  vested  in  them  for  their  joint  use  and 
benefit,  and  was  not  subject  to  partition  among 
the  beneficiaries  of  the  year's  support ;  nor 
could  a  division  thereof  be  compelled,  so  long  as 
there  was  a  beneficiary  of  such  year's  support 
existing  and  still  occupying  that  relation. 
Howard  v.  Pope,  lOO  Ga.  259,  261,  34  S.  E. 
301.  Neither  could  said  property  be  subjected 
to  the  payment  of  a  judgment  for  a  debt  con- 
tracted by  the  widow  individually,  in  the  con- 
sideration of  which  it  did  not  appear  that  the 
minors  had  any  interest  Any  other  ruling 
would  defeat  the  contemplated  purpose  of  the 
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law  in  allowiiig  a  year's  snp^rt  for  the  Joint 
nse  of  a  widow  and  minor  children,  and  would 
in  effect  be  opposed  to  the  principle  laid  down 
in  the  case  of  Howard  t.  Pope,  supra. 

(a)  The  justice  of  the  peace  did  not  err  in  re- 
fusing to  dismiss  the  daim  for  any  of  the  rea- 
sons assigned,  as  re^rdlees  of  some  surplusage, 
there  was  a  proper  issue  thereby  presented  for 
determination  in  behalf  of  some  (if  not  all)  of 
the  claimants,  and  the  affidavits  and  bond  given 
were  sufficient  to  preclude  the  dismissal. 

(b)  The  Justice  of  the  peace  did  not  err  in  r^ 
peUing  as  evidence  the  original  statement  of  ac- 
count against  the  defendant  in  fi.  fa.,  which  was 
offered  as  the  basis  of  the  Judgment  upon  which 
the  fi.  fa.  had  been  issued.  That  statement  was 
irrelevant,  as  it  was  immaterial  in  this  case 
whether  the  debt  was  a  pre-existing  claim 
against  the  widow,  as  in  Hill  r.  Van  Duzer,  111 
Ga.   887,   36    S.  E.  986(3). 

2.  Rttlino  on  Cebtiorasi. 

The  Judge  of  the  superior  court,  therefore, 
erred  in  sastalning  the  certiorari. 

Ihror  from  Superior  Coart,  Pulton  Coonty; 
Geo.  L.  Bell,  Jndge. 

Proceeding  on  execution  by  CSiarles  Zlm- 
mertnan  against  Cread  Caldwell,  and  others, 
by  next  friend.  Verdict  In  justice  court  for 
defendants  waa  set  aside  by  the  superior 
court  on  certiorari,  and  they  bring  error. 
Reversed. 

Jos.  O.  Wilson,  of  Atlanta,  for  plaintiffs  In 
error.  Samuel  A.  Mas&ell,  of  Atlanta,  for  de- 
fendant In  emff. 

WADB,  0.  J.    Judgment  reversed. 

QEORGB  and  LUEB,  JJ.,  concur. 


(UO    Va.    735) 

ATLANTIO  COAST  LINE  R.  CO.  y.  TBBD- 
WAY'S  ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    June 
14,  1917.    Rehearing  Denied  Sept,  1917.) 

1.  IfASTEB  AND  SKBVANT  «=»S8(6)  —  RAILWAY 
EmPL0T£'S    INJTTBT  —  FkDERAI.    ElilPLOYEaa' 

IiiABiuTY  Act— "Employ*." 
An  interlocker  signal  operator  at  crossing  of 
two  railroads  hired  by  S.  Railroad  under  agree- 
ment and  in  consideration  of  privilege  of  cross- 
ing defendant  railroad,  injured  while  attending 
to  signal  lights  used  only  by  defendant  railway, 
was  the  latter's  "employ^,"  within  the  meaning 
of  federal  Employers'  Liability  Act,  April  22, 
1908,  c.  149,  35  Stat  65  (U.  S.  Comp.  St  1916, 
H  8657-8665);  the  word  "employ*"'  not  being 
defined  by  the  act,  but  referring  to  the  relation 
of  master  and  servant,  the  usual  elements  of 
which  are  selection  and  engagement  of  the  serv- 
ant, payment  of  wages,  power  of  dismissal,  and 
power  of  control,  although  none  of  such  elements 
are  absolutely  determinative  and  where  the  du- 
ties of  the  master  are  nonassi^able,  as  in  the 
present  case  he  cannot  escape  liability  by  trans- 
ferring control  of  the  servant  to  another  per- 
son. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy&] 

2.  Ajppbai,  and  Ebbob  «s>930(l)— Oonsideba- 

TION  OF  EVIDENCB. 

Upon  assignment  of  error  the  evidence  must 
be  considered  as  if  on  demurrer  thereto. 


3.    llASTEB    AND    SEKVANT   ®=»278(18)  —  RAIL- 
WAY Employe's  Injuby  —  Sttfticikiict  of 
Evidence — Neoliobnck. 
Evidence  held  sufficient  to  show  that  an  in- 
terlocker signal  operator  was  injured  by  defend- 
ant railway   company's  negligence  in  rmminf 
a  train  past  a  stop  signaL 

Error  to  Circuit  Court,  Greensville  Comity. 

Action  by  Leath  E.  Tredway,  administra- 
trix of  Edward  C.  Tredway,  against  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  errw.  Af- 
firmed. 

The  plaintiff  In  error  was  the  def^dant  hi 
the  court  below — ^hereinafter  designated  "de- 
fendant" The  defendant  In  error  was  ths 
plaintiff  in  the  court  below — ^hereinafter  des- 
ignated "plaintiff." 

The  action  was  brought  under  the  federal 
Employers'  Liability  Act  and  InTolvea  only 
two  questions,  namely: 

(1)  Whether  the  plalntUTs  Intestate  was 
an  "employ^"  of  the  defendant,  within  the 
meaning  of  the  federal  Employers'  liability 
Act  approved  April  22,  1908,  at  the  time  of 
receiving  his  Injuries. 

(2)  Whether  said  Injuries  and  death  were 
due  wholly  or  In  part  to  the  negligence  of 
the  defendant 

The  trial  In  the  court  below  resulted  in  • 
verdict  and  Judgment  for  the  plaintiff.  Con- 
sidering the  evidence,  under  the  rule  applica- 
ble In  such  cases,  the  material  facta  bearing 
on  said  questions  are  as  follows: 

Facts. 

a)  With  respect  to  whether  the  plaintUTi 
Intestate  was  an  employ^  of  the  defendant 
at  the  time  of  receiving  his  injuries: 

The  accident  occurred  In  the  town  of  Em- 
poria at  a  grade  crossing  of  the  railroad  of 
the  defendant  over  the  railroad  of  the  South- 
ern Railway  Company.  Defendant's  rail- 
road, through  Its  predecessor  In  title,  was 
the  senior  in  location  at  this  point  The 
Southern  Railway,  through  Its  predecessor 
In  title,  constructed  Its  line  of  railway  across 
the  railway  of  defendant  at  Emiwria  under 
the  terms  of  an  agreement  In  writing.  At 
the  time  of  the  accident  the  defendant  occn- 
pied  the  position  of  the  party  of  the  first  part 
under  this  agreement,  and  the  Southern  Bail- 
way  Company  the  position  of  the  party  of  the 
second  part  thereunder.  The  material  provi- 
sions of  such  agreement  are  as  follows: 

"Second.  The  construction  and  material  em- 
ployed in  such  'crossing*  shall  be  acceptable  te 
the  par^  of  the  first  part. 

"Third.  The  entire  expense  of  constroctioo 
and  maintenance  of  the  'crossing'  shall  be  bom* 
by  the  party  of  the  second  part  who  ahaU  at 
once  make  good  and  pay.  over  to  the  party  of 
the  first  part,  on  demand  of  their  proper  officen, 
the  full  amount  of  any  expense  the  party  of  the 
first  part  may  incur  now,  or  hereafter,  in  ac- 
commodating their  tracks  or  roadbed  to  the  said 
'crossing'  and  shall  at  all  times  promptly  make 
such  repairs  of  the  same  as  may  be  prescribed 
and  demanded  by  the  proper  officers  of  <he  part7 
of  the  first  part" 
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"Fifth.  The  party  of  the  first  part  shall  have 
the  right  at  any  time  to  construct  across  the 
track  of  the  party  of  the  second,  part  within 
the  limits  of  forty  feet  on  each  side  of  the  cen- 
ter of  and  measured  at  riffht  angles  to  the  track 
of  the  party  of  the  first  part,  additioiial  tracks, 
and  it  shall  be  the  duty  of  the  party  of  the 
•econd  part  to  provide  and  maintain  tne  cross- 
ings needed  therefor  in  the  same  manner  and 
to  the  same  extent  as  in  the  case  of  the  cross- 
ings of  the  present  track  of  said  first  party  and 
on  like  terms  and  conditions. 

"Sixth.  It  shall  be  the  duty  of  the  said  party 
of  the  second  part  ft  their  own  exclusive,  prop- 
er cost  to  provide  and  maintain  at  all  times  and 
both  b7  day  and  by  night  such  watchman,  watch 
boxes,  signals,  approaches,  and  safeguards,  as 
may  in  the  opinion  of  the  superintendent  or 
manager  of  the  party  of  the  first  part,  be  prop- 
er and  necessary  for  the  protection  of  the  trains 
of  the  parties  to  this  contract  or  of  those  of  any 
party  who  may  at  any  time  use  the  track  of 
either  party  and  the  'crossing"  herein  provided 
for,  for  the  passage  of  locomotive  engines  or 
cars,  and  the  duties  of  such  watchman  shall  be 
sxclnsiyely  those  arising  out  of  the  management 
of  the  'crossing,'  and  they  shall  not  be  employed 
by  either  par^  for  any  other  purpose  whatso- 
ever." 

Thla  agreement  in  effect  made  the  ssone 
proylsions  as  the  statute  In  Virginia  (section 
12»4d  [37],  Pollard's  Code  1904)  on  the  sub- 
ject, which  is  as  foll'Ows: 

"(37)  Any  railroad  company  heretofore,  or 
that  may  hereafter,  be  incorporated,  and  author- 
ized to  construct  a  railroad  within  the  jurisdic- 
tion of  this  state,  shall,  when  such  railroad  is 
constructed  to  any  other  railroad  track,  or  the 
riglit  of  way  of  any  otiier  railroad  being  oper- 
ated under  the  laws  of  this  state,  have  the  right 
to  connect  with  snch  railroad  in  any  county  of 
this  state  at  its  own  cost,  at  any  smtable  point 
tbat  may  be  agreed  upon  between  the  chief  en- 
gineers of  the  two  railroad  companies,  and  if 
the  said  engineers  shall  fail  to  agree,  the  State 
Corporation  Commission  may,  after  hearing  evi- 
dence, decide  the  question  in  dispute  and  enter 
the  proper  order.  But  such  connection,  if  made, 
and  all  costs  and  expenses  of  such  operation  and 
ntaintenance  of  such  connection,  including  sig- 
nals and  other  things  deemed  necessary  by  the 
company  with  which  said  connection  is  made, 
for  the  proper  operation  and  protection  thereof, 
•ball  be  home  and  paid  by  the  company  making 
such  connection." 

Subsequently  to  said  agreement,  it  became 
necessary  for  the  defendant  to  double-track 
Its  road,  which  was  accordingly  done, 
tbrongh  Emporia,  and  the  Southern  Railway 
Company  In  accordance  with  its  agreement 
bore  the  expense  of  the  construction,  at  said 
crossing,  oat  a  signal  tower,  together  with  va- 
rious levers  and  devices  for  signaling  trains 
and  for  the  operation  thereof,  known  as  an 
"Interlocking  plant,"  and  assumed  the  duty 
ot  supplying  and  paying  the  operators  in  the 
tower  and  also  the  employ^  who  lit  the 
lamps  required  tor  the  proper  operation  of 
tbe  Interlocking  plant  by  night  (Oertain 
antomatic  electric  devices  operating  in  con- 
nection with  the  signals  aforesaid  were  in- 
stalled in  said  signal  tower  and  in  connection 
tberewlth  by  the  defendant,  at  its  own  ex- 
pense; but,  as  this  circumstance  is  immate- 
rial In  the  view  we  take  of  the  case,  no  de- 
tailed reference  need  be  made  thereto.) 

The  Southern  Railway  Company  employed 
Qn  the  sotse  of  making  ccmtract  of  employ- 
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ment  with),  paid,  and  had  the  right  to  dis- 
charge the  employes  referred  to. 

By  virtue  of  the  said  agreement  and  also 
of  the  said  statute  on  the  subject,  the  de- 
fendant furnished  to  the  Southern  Railway 
Company  the  const4$ration,  viz.  the  privilege 
of  crossing  its  track,  >|or  the  payment  by  the 
latter  of  the  wages  of  said  employes,  and  for 
its  assumption  of  the  primary  administra- 
tive duties  of  engaging  and  discharging  said 
employ^. 

The  «nploy€8,  however,  rendered  certain 
services  for  the  defendant  in  and  about  the 
signaling  of  its  trains  passing  to  and  fro 
over  said  crossing,  as  well  as  like  services 
for  the  Southern  Railway  Company  in  and 
about  the  signaling  of  its  trains  passing  to 
and  fro  over  sudi  crossing.  E\>r  example, 
and  in  particular,  as  bearing  on  the  Instant 
case,  such  employes  served  the  defendant  in 
answering  the  s^als  of  its  trains,  and  in 
turn  responding  to  such  signals  t?  them- 
selves giving  signals  permitting  or  forbidding 
the  passage  of  defendant's  trains,  and  also 
served  the  defendant  in  the  keeping  of  cer- 
tain lights  in  order,  which  served  as  signahs 
for  defmdanf  8  trains  only  and  not  for  those 
of  the  Southern  Railway  Company. 

Amcmg  the  lights  last  above  named  was 
dwarf  signal  light  No.  4,  located  on  tbe  de- 
fendant's right  of  way,  close  beside  its  track 
south  of  the  signal  tower  and  crossing.  This 
dwarf  light  No.  4  was  not  used  for  signaling 
any  of  the  Southern  'Railway  Company 
trains,  but  solely  for  signaling  the  trains  . 
running  on  defendant's  road. 

The  plaintiff's  intestate  was  one  of  the 
operatws  of  tbe  signals  from  the  aforesaid 
signal  tower,  and  it  was  also  his  duty  to  keep 
the  dwarf  signal  light  No.  4  in  order.  He 
was  in  effect  employed  (in  the  sense  of  con- 
tracted with)  and  paid  by  the  Southern  Rail- 
way Company.  (There  were  certain  details 
as  to  how  he  came  to  undertake  the  duty  of 
keeping  said  dwarf  signal  light  No.  4  in  or- 
der, which  are  immaterial,  and  hence  need 
not  be  set  out  here.)  The  Southern  Railway 
Company  also  had  the  authority  to  discharge 
the  plalntifTs  intestate. 

2.  With  respect  to  whether  the  injuries  and 
death  of  the  plaintiff's  Intestate  were  due, 
wholly  or  In  part,  to  the  negligence  of  the  de- 
fendant, the  facts  were  as  follows; 

There  was  a  high  signal  post  by  the  side 
of  the  defendant's  railway,  442  feet  to  the 
north  of  the  center  of  the  signal  tower,  oper- 
ated therefrom,  on  which  there  was  displayed 
for  some  time,  and  immediately  before  the 
accident,  a  stop  signal  consisting  of  a  red 
light  and  a  peddle  in  a  horizontal  position, 
by  and  in  disregard  of  which,  and  the  rules 
of  the  company,  and  of  the  defendant's  duty 
in  that  behalf,  the  southrbound  passenger 
train  of  defendant  ran,  which  struck  and 
killed  the  plaintiff's  intestate  while  engaged 
in  hie  duty  of  tending  said  dwarf  light  No.  4 
(fixing,  preparatory  to  relisting  it),  after  he 
had,  as  signal  operator  in  the  tower,  left  tbe 
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stop  signal  set  as  aforesaid  against  the  pas- 
sage of  such  south-bound  train  and  had  the 
right  to  rely  npoa  it  not  passing  where  he 
was  until  he  had  returned  to  the  signal  tower 
and  changed  said  stc^  signal  to  one  allow- 
ing the  passage  of  the  train.  This  occurred 
about  8:18  or  8:17  p.  m.  on  the  13th  day  of 
August,  1915.  . 

The  headlight  of  the  engine  of  the  said 
train'  going  south  made  the  position  of  the 
paddle  at  the  signal  post  aforesaid  plainly 
visible,  to  the  engineer  of  such  train.  The 
red  light  was  also  plainly  visible  at  the  hour 
named  to  such  engineer. 

The  light  o£  the  stop  signal  aforesaid, 
whether  red  or  white,  could  not  be  seen  from 
the  dgnal  tower,  as  it  was  not  constructed  or 
Intended,  when  set  as  It  was,  to  shine  In  that 
direction ;  but  the  testimony  for  plaintifC, 
with  regard  to  the  stop  signal  being  set  as 
aforesaid  against  said  soutb-bound  train, 
was  definite  and  poeitire,  and  consisted  of 
the  statement  of  an  eyewitness  as  to  what 
was  the  action  of  the  plaintiff's  Intestate 
and  his  statements  dum  fervet  opus,  in  con- 
nection with  su<ii  action,  in  the  signal  tower 
Immediately  preceding  the  leaving  the  tower 
by  the  latter  to  go  to  fix  the  dwarf  light  No. 
4  It  is  true  there  was  testimony  for  de- 
fendant (four  witnesses)  in  direct  conflict  on 
this  point  with  the  one  witness  for  the  plain- 
tiff, and  there  was  some  inaccuracy  in  the 
testimony  of  plaintiff's  witness  with  respect 
to  the  number  of  one  of  the  levers  in  the 
signal  tower;  but  all  this  went  merely  to 
the  accuracy  and  credibility  of  this  witness 
and  was  for  the  Jury.  We  cannot  enter  upon 
that  inquiry,  and  the  fact  must  be  taken  by 
UB  to  be  that  the  red  rignal — the  stop  signal 
— ^was  set  as  aforesaid. 

The  agreement  in  evidence  was  abro- 
gated at  a  date  subsequent  to  the  accident 
aforesaid,  and  the  defendant  is  now  exercis- 
ing the  right  o£  direct  employment,  super- 
vision, and  control  of  the  employes  discharg- 
ing the  dutiea  formerly  discharged  by  plain- 
tiff's intestate. 

The  Assignments  of  Error. 

There  are  two  assignments  of  error:  First, 
with  respect  to  the  giving,  refusing,  and  mod- 
ifying of  certain  Instructions  by  the  court  be- 
low; and  secondly,  to  the  action  of  such 
court  In  refusing  to  set  aside  the  verdict  of 
the  Jury  on  the  motion  of  the  defendant  and 
grant  it  a  new  trial.  (The  ground  assigned 
in  the  petition  with  respect  to  the  verdict 
being  excessive  was  not  pressed  In  the  argu- 
ment and  is  untenable  under  the  well-settled 
rules  on  the  subject.) 

Wm.  B.  Mcllwaine,  of  Petersburg,  for 
plaintiff  in  error.  Buford  &  Peterson,  of 
LawrencevlUe,  and  Southall  &  Turner,  of 
Bmporla,  for  defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
As  indicated  above,  the  assignments  of  error 


raise  only  two  questions  for  our  determlm- 
tion,  which  will  be  considered  in  their  order 
as  stated  below: 

[1]  1.  Was  the  plaintiff's  intestate  an  "em- 
ployd"  of  the  defendant,  or  in  its  employ- 
ment, within  the  meaning  of  the  federal  Em- 
ployers' Liability  Act  approved  April  22,  1908, 
at  the  time  of  receiving  his  injuries? 

The  federal  act  In  question  does  not  Itself 
define  the  meaning  of  the  word  "employ^," 
or  the  word  "employed,"  also  used  in  the  act 

That  portion  of  such  act  (section  1  [U.  S. 
Comp.  St  1916,  S  8657])  which  is  pertinent  to 
the  question  under  consideratlcw,  is  as  fol- 
lows: 

"Every  common  carrier  by  railroad  •  ♦  • 
shall  be  liable  in  damages  to  any  person  suf- 
fering injui7  while  he  is  employed  by  such  car- 
rier *  *  ■  or,  in  case  of  the  death  of  soch 
employ^,  to  his  *  *  *  personal  representa- 
tive." 

The  learning  and  exhaustive  search  of  able 
counsel  on  both  sides  of  this  case  have  not 
resulted  in  citing  us  to  any  decision  or  dis- 
cussion by  any  text-writer  of  the  meaning  of 
these  terms  as  employed  in  audi  act  The 
precise  question  before  us  seems,  therefore, 
to  be  a  novel  one  both  In  our  federal  and 
state  courts. 

The  word  "employed,"  and  more  especially 
the  word  "employfe,"  considered  apart  from 
their  context  in  the  federal  act,  are  ambigu- 
ous in  their  meaning.  They  may  be  Umlted 
in  meaning  by  the  idea  that  an  express  con- 
tract of  hiring  by  the  carrier  of  and  the  pay- 
ment of  wages  by  the  latter  to  the  employe 
are  essential  to  bring  him  within  the  provi- 
sions of  the  act  Or  they  may  have  a  broad- 
er meaning  and  Include  as  employ^  all  who 
are  engaged  in  the  discharge  of  duties  of 
servants  of  the  carrier,  whose  service  is 
knowingly  accepted  by  the  latter. 

On  a  collateral  question  it  has  been  held 
that  the  failure  of  the  Congress  to  define  the 
meaning  of  the  words  referred  to  above  man- 
ifests a  purpose  in  the  legislation  in  question 
tliat  these  words  should  be  Interpreted  and 
understood'  in  their  ordinary  sense  and  ac^ 
cording  to  their  usage  in  the  law  of  master 
and  servant  Louisville,  etc.,  Co.  v.  Walker 
(1915)  162  Ky.  209,  172  S.  W.  517. 

That  is  to  say,  the  relationship  of  ^nploy- 
er  and  employ^  is  the  same  as  ttiat  of  master 
and  servant 

In  the  law  of  master  and  servant  the  prin- 
ciples of  the  conmion  law  determining  whoi 
this  relationship  exists  are  well  settled.  At 
common  law,  upon  the  question  of  whether 
the  relationship  of  master  and  servant  exists, 
there  are  four  elements  which  are  consider- 
ed: (1)  Selection  and  engagem«it  of  the  serv- 
ant; <2)  payment  of  wages ;  (3)  power  of  dis- 
missal; and  (4)  the  power  of  control  of  the 
servant's  action.  Robert  &  Wallace,  Employ- 
ers' LlabiUty  (4th  Ed.)  p.  78. 

But,  as  the  last  dted  author  says,  the  first 
second,  and  third  of  these  elements  are  not 
essential  to  the  relationship.    Id.,  pp.  79-82. 
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Thei  "power  of  control"  Is  the  most  significant 
element  bearing  on  the  question,  In  the  opin- 
ion of  this  author,  gathered  by  him  from 
tlie  authorities.  Id.,  pp.  85,  87,  88.  See,  also, 
note  37  L.  R.  A.  pp.  38-43.  As  said  in  the 
case  of  Standard  Oil  Co.  t.  Anderson,  212  U. 
S.  215,  29  Sup.  Ct.  252,  53  L.  Ed.  480: 

"In  many  of  the  cases  the  power  of  substitu- 
tion or  discharge,  the  payment  of  wages,  and 
other  circumstances  bearing  upon  the  relation, 
are  dwelt  npon.  They,  however,  are  not  the  ul- 
timate facts,  but  only  those  more  or  less  useful 
in  determining  whose  is  the  worlc  and  whose 
is  the  power  of  control." 

Many  of  the  authorities  emphasize  the  Im- 
portance of  locating  in  what  person  resides 
the  power  of  control,  as  a  test  for  ascertain- 
ing whether  one  occupies  the  relationship 
of  master  to  another.  See  English  and  Ameri- 
can authorities  collated  in  note  to  37  !>.  B> 
A  pp.  38,  39 ;  Tompkins  t.  Padflc  Ilut.  Uf e 
Ins.  Co.,  63  W.  Va.  479-492,  44  S.  IB.  439, 
62  li.  B.  A.  489,  97  Am.  St.  Rep.  1006;  Sing- 
er Mfg.  Co.  V.  Hahn,  132  U.  S.  518-523,  10 
Sup.  Ct.  175,  33  U  Ed.  440.  Some  of  these 
authorities  are  to  the  effect  that  control  of 
the  manner  in  which  the  details  of  the  work 
are  to  be  done  is  the  test;  but  this  is  not  a 
dependable  test.  Standard  Oil  Co.  v.  Ander- 
son, supra.  The  control  over  the  work  of  the 
servant  may  be  divided.  The  master  may, 
for  reasons  of  his  own,  delegate  the  immedl* 
ate  direction  and  control  of  his  servant  to 
another  and  still  reserve  the  ultimate  pow- 
er of  control.  Standard  Oil  Co.  t.  Ander- 
son, supra.  Whether  the  ultimate  power  of 
control  is  express,  or  is  in  one  form  or  in  an- 
other, is  manifestly  Immaterial.  But,  after 
all,  su<^  questions  concern  only  the  fact  of 
control.  Is  this  the  ultimate  fact  to  be 
sought  in  our  inquiry?  Manifestly  not, 
where  the  duties  of  the  servant  are  nonas- 
signable. If  the  master  could  escape  liability 
tor  the  torts  of  his  servants,  or  for  negli- 
gent injuries  to  them,  by  surrendering  his 
power  of  control  over  them,  in  a  qualified 
way  (as  was  done  by  the  agreement  In  evi- 
dence In  the  instant  case),  or  by  entirely  sur- 
rendering such  control,  he  might  do  so.  Tet, 
plainly,  in  the  case  of  nonassignable  duties, 
the  Inquiry  would  still  remain.  In  every  case 
of  tort  or  injury  aforesaid :  Did  the  relation- 
ship of  master  and  servant  in  fact  exist? 
If  80,  the  duties  Imposed  by  law  upon  the 
master  as  the  result  of  that  relationship 
would  remain.  Independent  of  the  fact  in 
whom  the  immediate  or  ultimate  power  of 
control  of  the  servant  might  reside. 

The  defendant  had  the  power  of  control 
in  question  originally.  It  need  not  have 
parted  with  it  If  by  the  agreement  in  evi- 
dence it  did  part  with  It,  partly  or  wholly, 
it  could  not  thereby  divest  itself  of  the 
l^al  responsibility  It  was  under  to  exercise 
such  control.  It  Is  Indeed  illogical  and  un- 
sound in  principle  to  make  the  possession  of 
the  power  of  control  of  a  servant  the  test  In 
the  ascertainment  of  who  Is  the  master  of 
such  servant.  In  cases  where  the  duties  of 


the  latter  are  nonassignable.  In  tmth,  it 
follows  rather  from  the  relationship  of  mas* 
ter  and  servant — from  the  mutual  duties  and 
obligations  which  the  law  imposes  as  the 
result  of  such  relationship — that  the  master 
has  the  right  of  control  of  the  servant,  than 
does  the  relationship  follow  from  the  exist- 
ence of  the  power  of  control.  The  latter  may 
Indeed,  and  does  in  fact  almost  invariably, 
accompany  the  former;  but  it  accompanies  it 
as  an  effect  and  not  as  a  cause.  Again,  it 
may  not  Invariably  accompany  the  relation- 
ship, as  we  have  seen.  This  consideration 
alone  condemns  it  as  a  test  of  the  existence 
of  the  relationship  In  question. 

Therefore,  while  we  have  not  found  it 
elsewhere  so  expressed  In  terms,  the  au- 
thorities on  the  subject  have  developed  and 
led  us  to  the  necessary  conclusion,  where  the 
duties  of  the  master  are  nonassignable,  that 
control  is  not  the  ultimate  fact  for  which 
we  are  In  search.  The  ultimate  facts  are: 
Was  the  person  In  question  engaged  in  the 
discharge  of  the  duties  of  a  servant  of  an- 
other, and  was  that  service  accepted  by  that 
other — was  such  service  rendered  and  ac- 
cepted? If  so,  the  law  implies  the  contract 
of  master  and  servant  between  the  latter 
and  the  former — of  employer  and  employe — 
and  the  existence  of  that  relationship  be- 
tween them.  We  are  aware  that  many  au- 
thorities give  no  weight  to  the  rendition  of 
the  service  and  predicate  the  conclusion  that 
one  is  or  is  not  the  master  upon  the  four 
elements  above  referred  to  being  present  or 
absent  in  the  conduct  of  the  latter.  The 
effect  which  a  knowing  acceptance  of  the 
service  must  have,  in  principle,  ia  often  over- 
looked. 

Further:  Were  the  service  not  accepted 
as  that  of  a  servant,  and,  by  express  agree- 
ment or  otherwise,  the  master  were  to  at- 
tempt to  escape  responsibility  by  relinquish- 
ing control  of  the  servant — where  the  duty  ia 
nonassignable — the  master  cannot  escape  the 
duty  resting  upon  him  by  relinquishment  of 
control  of  the  servant,  or  by  otherwise  mak- 
ing it  impossible  for  himself  to  perform  the 
duty.  Lucas  v.  Mason,  L.  K.  10  Ex.  251-253 ; 
Hardaker  v.  Idle  DUtrlct  Council  (1896)  1 
Q.  B.  at  page  340,  per  Llndley,  L.  J. ;  Dalton 
V.  Angus,  6  App.  Cas.  at  page  829.  And  the 
duty  Is  nonassignable  when  It  pertains  to  the 
operation  of  a  completed  railway  of  a  com- 
mon carrier.  See  authorities  collated  In  note 
to  66  L.  R.  A.  pp.  140-142 ;  Boucher  v.  New 
York,  etc.,  R.  Co.,  196  Mass.  355,  82  N.  E. 
15,  13  L.  R,  A.  (N.  S.)  1177,  and  authorities 
cited  In  note. 

So,  in  the  Instant  case,  the  duties  of  the 
plaintifTs  intestate  (among  others)  were  to 
<^>erate  signals  connected  with  the  passage  of 
the  trains  of  defendant  and  to  keep  a  certain 
light,  which  served  exclusively  the  operation 
of  certain  of  defendant's  trains.  They  were 
in  their  vei7  nature  duties  necessarily  to  be 
performed  by  aome  one  for  the  defendant,  to 
enable  the  latter  to  discharge  its  public  serr- 
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loe  duties  as  a  common  carrier, — its  public 
employment  under  Its  franchise.  Oentral, 
etc.,  Oo.  V.  Pnllman  Co.,  130  U.  S.  24, 11  Sup. 
Ct.  478,  35  L.  Ed.  55,  and  authorities  next 
alwve  dted.  Hiey  were  therefore  duties  of 
the  defendant,  and  not  of  the  Southern  Rail- 
way Company,  or  of  any  other  person  or  cor- 
pora tloa  Their  discharge  was  the  discharge 
of  duties  of  a  servant  to  the  defendant.  That 
aeirlce  by  the  plalntUFs  Intestate  was 
knowingly  accepted  by  the  defendant  Hence, 
upon  the  established  principles  of  the  comr 
men  law,  the  plaintiff's  Intestate  was  a  serr- 
ant — an  employe — of  the  defendant 

If  It  were  thought  that  ultimate  power  of 
control — and,  Indeed,  the  selection  and  en- 
gagement of  the  plaintiff's  Intestate,  the 
power  of  dismissal  and  the  payment  of  his 
wages,  were  essential  to  his  relationship  to 
the  defendant  being  that  of  an  employ^ — all 
of  these  elem«its  will  be  found,  on  considera- 
tion, present  and  possessed  by  the  defendant 
in  the  instant  case>. 

With  respect  to  the  ultimate  power  of  con- 
trol, that  was  possessed  by  the  defendant 
through  the  Southern  Rallwtiy  Cbmpany.  If 
the  latter  bad  suK>Ued  an  Inefficient  servant 
for  the  discharge  of  the  duties  of  the  plain- 
tiff's Intestate  and  had  refused  to  discharge 
blm,  it  would  have  been  a  breach  of  contract 
for  which  the  law  would  have  afforded  ample 
remedy  to  enable  tbe  defendant  to  accomplish 
the  discbarge  of  such  a  servant  and  the  en- 
gagement of  a  competent  servant  in  his  stead. 
Indeed,  counsel  for  defendant  in  tbe  trial  of 
the  case  in  the  court  below,  very  properly  and 
correctly  stated,  in  effect  that  in  case  there 
should  be  a  breach  of  its  duty  by  the  South- 
ern Railway  Company  to  the  defendant  In  the 
matter  of  supplying  the  former  with  efficient 
servants  In  and  about  the  signal  tower,  the 
defendant  "would  find  a  way"  to  control  the 
matter.  No  absolute  right  of  control  of  the 
employes  contentplated  thereby  was  vested  In 
the  Southern  Railway  Company  by  the  agree- 
ment in  evidence,  or  by  the  Virginia  statute 
on  the  subject  Quoad  the  service  to  be 
rendered  by  the  employes  for  the  defendant 
the  agreement  Imposed  the  undertaking  of  the 
immediate  control  upon  the  Southern  Rail- 
way Company  for  the  benefit  of  the  defendant 
ThB  former  was  merely  the  agent  of  the  lat- 
ter in  performing  such  undertaking,  both  im- 
der  said  agreement  and  under  the  Virginia 
statute.  There  was  nothing  In  the  Virginia 
statute  which  forbade  or  prevented  the  de- 
fendant from  ezerdslng  such  control  directly 
— as  Indeed  the  defendant  Is  now  doing,  the 
agreement  In  evidence  having  been  abrogated 
since  the  case  at  bar  arose.  There  is  nothing 
In  section  1294b,  cL  3,  Pollard's  Code  Va. 
1904,  referred  to  in  reply  brief  for  the  de- 
fendant, Inconsistent  with  the  foregoing  con- 
clusions. BYom  this  it  is  manifest  that  while 
said  agreement  was  in  force  the  Southern 
Railway  Company  was  merriy  the  agent  of 
tlie  defendant  under  such  agreement  to  ex- 


ercise the  immediate  control  of  die  plaintiff's 
intestate,  with  the  ultimate  power  of  control 
remaining  vested  In  the  defendant  Qui  fadt 
per  allum,  fadt  per  se. 

With  respect  bo  the  selection  and  en- 
gagement of  the  plalntUTs  Intestate  and  the 
power  of  dismissal,  what  Is  said  In  the  next 
three  preceding  paragraphs  ajbove  holds  true. 

As  was  said  by  that  eminent  Judge,  Chief 
Justice  Shaw,  in  the  case  of  Sproul  v.  Hemm- 
Ingway,  14  Pick.  (Mass.)  1,  25  Am.  Dec:  350, 
one  of  the  grounds  on  whidi  persons  are  held 
to  he  employes  of  owners  of  "a  vessel  or 
coach"  is  "in  respect  to  their  being  engaged 
in  the  business  or  employment  of  the  owneiB, 
conducting  and  carrying  on  such  business  for 
the  profit  or  pleasure  of  the  owners,  by  reason 
of  which  the  acts  done  in  the  prosecution  of 
such  business  shall  be  taken  dvlllter  to  be 
done  by  the  employers  themselves,  and  thlsi 
whether  the  persons  whose  negligence  Is  tlie 
cause  of  damage,  have  been  retained  and  emr 
ployed  by  the  principal  hims^,  or  by  the  pro- 
curation of  otkert,  employed  by  him  for  the 
purpote."    (Italics  supplied.) 

And  in  Quarman  v.  Bamett  6  M.  &  W.  409, 
In  the  opinion  of  Baron  Parke,  confirming  the 
opinions  of  Lord  Tenterdon  and  Uttledalev 
J.,  it  is  said: 

"Upon  tbe  prlndple,  'Qui  facit  per  alium, 
facit  per  se,'  the  master  la  responsible  for  the 
acts  of  the  servant  and  that  person  in  undonbt- 
edly  liable  who  stood  in  the  relation  of  master 
to  the  wrongdoer— he  who  has  selected  him  as 
bis  servant,  from  the  Imowledee  or  belief  in  bis 
sicill  and  care — and  who  could  remove  him  for 
misconduct  and  whose  orders  he  was  bound  to 
receive  and  obey— and  whether  such  servant  has 
l>een  appointed  by  the  master  directly  or  inter- 
mediately, throufh  the  intervention  of  an  agent 
outKorieed  iy  htm  to  appoint  servants  for  hi» 
can  make  no  difference.''^    (Italics  supplied.) 

See,  also,  Thomp.  Neg.  {  S9. 

With  respect  to  tbe  payment  of  wages, 
they  were  In  effect  paid  by  defendant  throogh 
its  predecessor  in  title,  when  the  latter  fur- 
nished the  consideration  of  permitting  the 
crossing,  for  which  the  agreement  in  evi- 
dence, and  the  Virginia  statute  in  sndi  case 
made  and  provided,  bound  the  Southern  Rail- 
way to  pay  sudi  wages. 

Hence  we  have  present  as  the  instant  case 
all  four  of  the  elements  above  referred  to 
which  are  considered  upon  the  question  of 
whether  the  relationship  of  master  and  serv- 
ant exists.  It  is  agreed  by  all  of  the  au- 
thorities that: 

"Where  all  of  these  elements  coexist  in  one 
person  alone,  that  person  is  without  doubt  the 
master  of  the  person  engaged."  Roberts  &  Wal- 
lace, Employers'  liiability  (4th  Ed.)  p.  78. 

The  following  additional  references  to  the 
authorities  will  further  develop  the  distinc- 
tion above  taken: 

A  servant  may  t>e  transferred  from  his 
service  for  one  master  (who  may  have  made 
the  express  contract  of  employment  of  the 
servant  and  may  pay  the  latter  bis  wages. 
and  be  his  general  master),  to  the  service  of 
another  person  other  than  Ills  general  mas- 
ter, in  which  case: 
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"(1)  The  special  master  U  alone  liable  to  third 
persons  for  icjuries  caosed  by  such  acts  as  the 
■pedal  servant  may  commit  in  the  course  of  his 
employment;  (2)  the  special  servant  must  look 
to  the  special  master  for  his  indemnity,  if  he 
is  injured,  while  the  stipulated  work  is  in  prog- 
ress, by  dangerous  conditions  resulting  from  the 
special  master's  failuje  to  fulfill  one  of  those 
duties  which  the  law  imposes  upon  masters  for 
the  benefit  and  protection  of  their  servants."  1 
Labstt  on  Master  and  Servant  (2d  Bd.)  {  52,  p. 
170. 

See,  for  same  prlndple,  Rourke  v.  White 
Moss  ColUery  Co..  2  C.  F.  D.  205. 

In  Missouri  Pac.  B.  C!o.  v.  Jones,  75  Tex. 
151,  12  S.  W.  972,  16  Am.  St  Rep.  879,  the 
following  la  said  In  the  opinion  of  the  court: 

"Upon  this  branch  of  the  case  the  facts  were 
that  appellee  (plaintiff)  was  at  the  time  of  and 
several  months  prior  to  the  injury  at  work  for 
•ppeUant  in  its  yards  at  Ft  Worth,  Texas.  He 
•was  employed  by  Phaling,  the  yardmaster,  and 
received  bis  pay  from  the  Texas  Pacific  Rail- 
way  Company.  Appellee's  duties  were  to  stay 
in  the  yard  and  make  up  trains.  The  track  on 
which  the  Injury  occurred  was  kept  in  repair 
by  appellant    The  appellant  had  control  of  the 

Sard.  It  had  the  track  on  which  appellee  was 
ijured  dug  out  between  the  ties  about  a  day 
before  appellee  waa  hurt ;  holes  were  opened  out 
above  where  he  was  injured,  and  there  were  no 
tiea  to  put  in  tUem.  The  roadmaater  was  inform- 
ed of  the  danger,  but  the  track  waa  left  in  that 
eondition. 

*^he  facts  show  that  appellee  was  the  general 
servant  of  the  Texas  Pacific  and  the  special 
servant  of  the  appellant  He  performed  special 
services  for  the  latter  while  the  general  servant 
of  the  former,  and  while  so  performing  this  spe- 
cial service  he  was  the  servant  of  appellant  at 
the  time. 

"There  was  no  proof  of  an  express  contract 
showing  the  relation  of  master  and  servant  be- 
tween appellant  and  appellee,  but  the  evidence 
of  the  service  performea  by  Jones  for  the  Mis- 
souri Pacific  •  •  •  and  the  connection  be- 
tween the  two  companies  authorized  the  infer- 
ence that  this  relation  did  exist 

"In  the  case  of  Railway  Co.  y.  Dorsey,  cited 
in  Gnlf  v.  Dorsey,  66  Tex.  1B2  [18  S.  W.  444], 
the  plaintiff  was  employed  to  serve  the  several 
companies  in  their  respective  varda  It  was 
held  that  he  was  the  servant  of  the  one  in  whose 
yard  he  was  when  injured.  In  the  opinion  in 
that  case  it  is  said: 

"  The  proof,  we  think,  shows  that  by  virtue 
of  some  arrangement  the  precise  nature  of 
-which  could  not  be  ascertained,  between  the 
nTexas  Pacific  and  the  Missouri  Pacific  Compa- 
nies, it  was  the  duty  of  the  appellee,  who  re- 
ceived his  pay  from  the  former  company,  to 
switch  and  couple  and  uncouple  the  cars  in  the 
yard  of  the  appellant  and  on  its  tracks,  over 
^wbich  the  appellant  had  exclusive  control,  and 
whose  duty  it  was  to  keep  said  track  in  repair; 
and  that  at  the  time  of  performing  these  services 
for  the  Missouri  Pacific  he  was  injured  by  rea- 
son of  its  negligence.  While  engaged  in  this 
service  for  appellant,  loith  iU  knowledge  and 
under  its  agreement  that  the  appellee  should 
perform  such  servicejhe  was  the  servant  of  the 
appellant  •  •  •  The  inference  was  author- 
ized that  appellant  paid  the  Texas  Pacific  for 
his  services,  which  would  be  tantamount  to  a 
payment  to  him.  The  payment  we  believe  to  be 
imnutterial  under  the  facts  of  this  case.  He  had 
for  a  long  time  prior  to  the  injury  worked  for 
the  appellant,  and  hi*  labor  waa  accepted  up  to 
the  time  of  the  injury.  Thete  facts  made  ap- 
peVeethe  tervant  of  appellant  in  the  transaction 
in  which  the  damage  was  sustained  by  reason  of 
the  service  performed.' "    (Italics  supplied.) 

In  Central  Trust  Co.  v.  Texas  (O.  C.)  32 
Fed.  448,  it  la  held  that  one  who  assisted 


a  yardmaster  in  making  up  a  train  was  a 
servant  of  the  receivers  operating  the  road, 
whether  or  not  the  roadmaster  directed  him 
to  assist  In  the  capacity  of  a  servant  or  he 
volunteered  to  do  so;  be  was  held  to  have 
rendered  a  service  to  the  receivers  with  tlie 
acquiescence  of  their  agent,  1.  e.,  his  serv- 
ices were  rendered  to  tbeid  and  knowinglv  ao- 
oepted  by  the  receivers  through  their  agmt, 
and  he  was  entitled  to  the  protection  to  be 
accorded  a  servant  from  Injury  due  to  the 
receivers'  negligence.    (Italics  supplied.) 

See,  to  same  effect,  Thyssen  v.  Davenport 
Co.,  134  Iowa,  749,  112  N.  W.  177,  IS  L.  E. 
A.  (N.  S.)  672,  and  note. 

In  Floody  v.  Railroad  Co.,  102  Minn.  81, 
112  N.  W.  875,  1081,  13  h.  R.  A.  (N.  S.) 
1196,  It  was  held  that  a  railroad  company  Is 
liable  to  Its  servants  for  the  negligence  of 
the  employes  of  a  nnlon  depot  company, 
whose  duty  It  Is  to  operate  the  switches  and 
direct  the  movement  of.  the  trains  out  of  the 
depot  yards.  "For  the  occasion,  the  servants 
of  the  depot  company  become  the  servants 
of  the  railroad  company." 

The  court  In  its  opinion  said: 
"It  was  immaterial  to  plaintiff  that  the 
switchmen  were  paid  bj  the  nnion  depot  com- 
pany, and  were  under  tts  control  in  operating 
the  switches,  if,  for  the  occasion,  the  Omaha 
Company"  (the  defendant)  "chose  to  avail  itself 
of  the  servioea  of  that  company  and  its  em- 
ployes for  the  purpose  of  taking  its  train  out 
of  the  depot"— citing  Wabash,  etc,  R.  Co.  v. 
Peyton,  106  IU.  634,  46  Am.  Rep.  706,  which  is 
to  the  same  effect     (Italics  supplied.) 

In  McBlroy  v.  Nashua,  etc.,  B.  Corp.,  4 
Cash.  (Mass.)  400,  60  Am.  Dec.  794,  there  was 
a  connection  by  the  defendant  railroad,  with 
another  railroad,  under  statute.  The  Injury 
was  occasioned  by  the  negligent  operation  of 
a  switch  on  defendant's  railroad,  making 
such  connection,  by  a  servant  of  the  other 
railroad.  The  switch  Itself  was  also  provid- 
ed by  the  latter.  The  defendant  was  held 
liable  for  the  n^ligence  of  the  servant  whose 
duty  it  was  to  operate  the  switches,  1  e.,  the 
latter  was  held  to  be' pro  hsec  vice  the  serv- 
ant of  the  defendant  Chief  Justice  Shaw  in 
delivering  the  opinion  of  the  court  said: 

"The  switch  in  question,  in  the  careless  or 
negligent  management  of  which  the  damage  oc- 
curred, was  a  part  of  the  defendants'  road; 
*  *  *  and  although  provided  for  and  attend- 
ed by  a  servant  of  the  Concord  Railroad  Corpo- 
ration, and  at  their  expense,  yet  it  was  still  a 
part  of  the  Nashua  and  Lowell  Railroad"  (the 
defendant)  "and  it  was  within  the  scope  of  their 
duty"  (the  defendants')  "to  see  that  the  switch 
was  rightly  constructed,  attended,  and  manag- 
ed."    (Italics  supplied.)' 

But  counsel  for  the  defendant  contend  that 
In  the  Instant  case  the  duties  of  the  plain- 
tUTs  Intestate  were  assignable  duties,  and 
that  the  Southern  Railway  Company  was  an 
independent  contractor  with  respect  to  such 
duties,  and  hence  the  plaintiff's  intestate  was 
its  employe,  and  not  the  employe  of  defend- 
ant Ui>on  this  inquiry,  if  the  duties  in  ques- 
tion were  assignable,  the  ascertainment  of 
the  possessor  of  "the  control"  over  the  work 
and  the  servant  would  be  decisive  as  to  who 
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was  the  employer  of  the  servant.  As  was 
said  by  WUlls,  J.,  In  Murray  v.  Currle,  2  0. 
F.  D.  369,  with  regard  to  cases  where  the 
duty  Is  assignable: 

"In  aacertatning  who  is  liable  for  the  act  of  a 
wrongdoer,  you  must  look  to  the  wrongdoer  him- 
self, or  to  the  first  person  in  the  ascending  line 
who  is  the  employer  and  has  the  control  over 
the  work.  Tou  cannot  go  further,  and  make  the 
employer  of  that  person  liable." 

It  is  upon  this  principle  that  the  cases  rest 
of  Bibb  V.  N,  &  W.  Ry.  Co.,  87  Va.  7U-740. 
14  S.  a  163;  Emmerson  v.  Fay,  94  Va.  60, 
26  S.  E.  386;  N.  &  W.  By.  Co.  v.  Stevens,  97 
Va.  635,  34  S.  E.  525,  45  li.  B.  A.  367 :  BaU- 
road  Co.  v.  Hanning,  15  WaU.  649-658,  21  Lu 
Ed.  220;  Casement  v.  Brown,  148  U.  S.  615- 
622,  13  Sup.  Ct.  672,  37  L.  Ed.  582,  and  Chica- 
go, etc.,  By.  Co.  V.  Bond,  240  U.  S.  449,  36 
Sup.  Ct.  403,  60  L.  Ed.  p.  735— cited  and  re- 
lied on  for  defendant.  They  are  Inapplicable 
to  the  instant  case  for  the  reason  that  the 
duties  of  the  servant  \a  question  were  of  such 
a  character,  as  above  noted,  that  they  could 
not  be  assigned  by  the  defendant  to  an  In- 
dependent contractor  so  as  to  release  itself 
from  the  position  of  responsibility  for  their 
proper  discharge.  That  is  to  say,  the  defend- 
ant could  not  abdicate  its  position  of  master 
with  regard  to  the  plaintiff's  intestate  In  the 
Instant  case,  by  delegating  or  assigning  Its 
duty  of  control  of  such  servant  to  any  inde- 
pendent contractor.  It  is  not  a  case  In  which 
the  doctrine  of  independent  contractor  is  ap- 
plicable. See  authorities  collated  in  note  to 
66  L.  B.  A.  pp.  119,  136,  137,  140,  142 ;  Bou- 
cher v.  New  York,  etc,,  B.  Co.,  supra,  13 
li.  B.  A.  (N.  S.)  1177,  and  authorities  collat- 
ed in  note  thereto. 

We  conclude  therefore  that  the  plaintifTs 
Intestate  was  an  employ^  of  the  defendant 
within  the  meaning  of  the  said  federal  Em- 
ployers' Liability  Act  at  the  time  of  receiv- 
ing his  Injuries. 

With  respect  to  the  only  question  remain- 
ing for  our  consideration,  namely: 

[2,  3]  2.  Were  the  injuries  and  death  of  the 
plaintifTs  intestate  due,  wholly  or  in  part,  to 
the  negligence  of  the  defendant? 

We  do  not  deem  it  necessary  on -this  ques- 
tion to  enter  into  any  detailed  discussion  of 
the  evidence  or  reference  to  the  authorities. 
The  result  of  the  evidence,  when  considered 
as  if  on  demurrer  thereto  by  the  defendant, 
as  we  must  consider  It,  Is  stated  above.  The 
authorities  on  this  subject  are  too  well  un- 
derstood to  need  citation.  We  can  come  to 
no  other  conclusion  from  the  evidence  and 
the  authorities  than  that  the  inquiry  under 
consideration  must  be  resolved  by  ns  in  the 
affirmative. 

For  the  foregoing  reasons,  we  find  no  error 
in' the  judgment  complained  of,  and  it  will  be 
affirmed. 

Affirmed. 

BURKS,  J.,  absent 


(121  Va.   m, 
TOWN  OF  APPAIiAOHIA  v.  MAINOUS. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
20,  1917.) 

1.  Municipal  Cobporations  4=»345— Powis 
OP  CotrNcii/— Discretion. 

Whether  a  bond  should  be  reauired  ot  con- 
tractors paving  a  city  street  is  in  the  first  in- 
stance a  matter  resting  entirely  in  tl)e  discretion 
of  the  town  council,  and  whether  it  should 
thereafter  be  waived  rests  equally  within  their 
discretion,  with  which  the  courts  will  not  in- 
terfere, even  though  a  citizen  complains  that, 
because  of  the  absence  of  a  bond,  a  forfeiture- 
probably  could  not  be  enforced. 

2.  Equity  «=»148{1)— Pleading — Mm-nrARi- 

0USNB88. 

A  bill  seeking  relief  for  private  injuries  re- 
sulting from  the  construction  of  a  street  is  not 
rendered  multifariousness  by  an  incidental  al- 
legation that  complainant's  rights  as  a  dtizea 
were  infringed  by  the  common  council's  waiver  of 
the  requirement  that  the  contractors  should 
give  a  tiond,  or  that  a  member  of  the  paving  com- 
mittee was  interested  in  the  contract,  for  the- 
latter  averment  was  purdy  incidental,  and  no 
relief  could  be  granted  on  account  of  the  couu- 
dl's  waiver  of  the  requirement  as  to  a  bond. 

8.   CKBTIORABI    ^=9l   —   MUNICIPAI.   COBPOBA- 

TiONs  «=s»323(l)— Enjoining  Ikprovement 

— Bbuxdt  at  Law. 
A  writ  of  certiorari  is  a  common-law  writ, 
issued  from  a  superior  court  to  one  of  inferior 
jurisdiction,  commanding  the  latter  to  certi^ 
and  return  to  the  former  the  record  in  a  partic- 
ular case,  and  is  in  the  nature  of  a  writ  of  er- 
ror, bringing  up  the  record  of  an  inferior  tri- 
bunal, to  enable  the  appellate  court  to  deter- 
mine whether  there  has  been  an  irregularity  r 
and  hence,  where  the  proceedings  of  the  pav- 
ing committee  and  council  of  a  city  were  regular 
on  their  face,  although  a  property  owner,  who 
claimed  that  he  was  injured  by  the  grading  of  a 
street  was,  by  misrepresentations  that  the  in- 
quiry had  not  been  concluded,  prevented  from- 
taking  the  appeal  allowed  by  the  statute,  the 
writ  of  certiorari  did  not  offer  any  adequate  rem- 
edy at  law,  precluding  a  suit  in  equity. 

[Ed.  Note.— For  other  definitions,  see  Words- 
and  Phrases,  E^irst  and  Second  Series,  Certio- 
rari.] 

4.  Municipal  Cobpobations  «=3>323(1)— En- 
joining Impbovkment  —  Jurisdiction— Eb- 
lief. 

Where  a  property  owner  was  injured  by  the- 
action  of  the  common  council  and  paving  com- 
mittee of  a  city,  which  failed  to  notify  him 
that  his  claim  for  damages  was  rejected,  so  is- 
to  enable  him  to  take  an  appeal  wiUiin  the  time 
allowed,  such  property  owner  may  sue  to  enjoin' 
the  continuance  of  the  work  and  to  obtain  relief. 

5.  Municipal  Cobpobations  €=>323(3)— En- 
JoiNiNQ  Impboveuent  —  Pbeliminabt  In- 
junction— Time  tor  Application. 

Where  a  contract  for  street  paving  was  ex- 
ecuted September  4th,  and  work  commenced^ 
about  September  22d,  an  injunction  against  con- 
tinuance, granted  on  the  29th,  was  not  improper 
because  of  delay  in  apnlying  for  relief. 

6.  Municipal  Cobpobations  €=>323(3)- 
Stbeet  Impbovements— Objections— Fail- 
ure TO  Determine — Evidence. 

In  a  suit  to  enjoin  proceeding  with  street 
paving,  and  for  general  relief,  evidence  htid' 
to  sustain  a  finding  that  the  objections  of  com- 
plainant property  owner  had  not  been  overruled, 
as  required  by  Acts  1912,  c.  160,  providing  for 
objections  and  appeals,  and  that  subsequent  pro- 
ceedings were  void. 


C=3Far  other  cases  lee  same  topic  and  KBT-NUMBBR  in  all  Kejr-Numbered  Digests  and  IndezM 


Digitized  by 


\Joogle 


Va.) 


TOWN  or  APPAIiACHIA  y.  MAINODS 


667 


7.  IfimiCIPAI,  COBPORATIONB  e=9323(3>— PUB- 
LIC Ihpbotxmbnts— iNjuNcnoir— Rblikf. 
A  paving  committee  and  the  city  council 
overruled  a  property  owner's  claims  for  damage, 
but  failed  to  notify  him  of  the  rejection  of  such 
claims,  so  as  to  enable  him  to  appeal.  Thereafter 
the  property  owner  sued  to  enjoin  the  construc- 
tion of  the  improvement  and  for  general  relief. 
Held  that,  as  it  wa«  for  the  council  to  determine 
what  streets  it  will  pave  and  the  character  of  the 
paving,  and  its  decision,  in  the  absence  of  fraud, 
is  conclusive,  and  cannot  be  controlled  by  the 
courts,  a  decree. which,  after  re<juiring  the  coun- 
cil to  ascertain  the  damage  which  might  accrue 
to  complainant  by  reason  of  the  improvement, 
required  the  completion  of  the  improvement  ac- 
cording to  specifications,  is  erroneous  as  to  the 
last  requirement,  and  an  injunction  should  be 
dissolved  on  condition  that  the  municipality,  if 
desiring  to  complete  the  improvement  In  front 
of  complainant's  property,  should  proceed  ac- 
cording to  the  statute,  with  leave  to  complain- 
ant, in  case  he  has  been  damaged,  to  sue  at  law. 

Appeal  from  Circuit  Court,  Wise  County. 

Bill  by  one  Malnons  against  the  Town  of 
Appalacbla.  From  a  decree  for  complainant, 
defendant  appeals.    Reversed  In  part. 

The  town  of  Appalacbla,  desiring  to  grade 
certain  of  Its  streets  and  avenues,  adopted  a 
resolution  June  30,  1914,  directing  the  grad- 
ing to  be  done,  and  designating  anA  directing 
the  street  committee  of  said  council,  com- 
posed of  E.  I*  Crlzer,  J.  M.  Cornett,  and 
W.  H.  Johnson,  to  proceed  by  i)ersonal  In- 
spection of  all  premises  likely  to  be  affect- 
ed by  such  grading,  and  ascertain  what 
damages.  If  any,  would  accrue  to  the  owners 
of  such  premises,  and  thereafter  give  no- 
tice of  such  ascertainment  to  such  abutting 
owners,  dtlng  them  to  appear  before  the 
committee,  at  a  time  and  place  to  be  sped- 
fled  In  the  notice,  to  show  cause,  If  any  they 
had,  against  such  ascertainment,  and  there- 
after to  make  report  of  Its  proceedings  to  the 
connclL 

The  committee  viewed  the  premises  of  the 
appellee,  and  ascertained  that  no  damage  had 
been  done  to  him,  and  notified  him  of  a 
time  and  place  when  and  where  he  could  ap- 
pear before  the  committee  and  show  cause 
against  the  ascertainment.  The  appellee  ap- 
peared at  the  time  and  place  mentioned  in 
the  notice,  and  stated  to  the  committee  his 
objections  to  the  proposed  action  of  the  coun- 
cil. There  Is  a  sharp  conflict  between  the 
witnesses  as  to  what  took  place  before  the 
committee.  The  appellee  contends  that  no 
action  was  taken  by  the  committee,  but  that 
the  matter  was  left  open  for  future  consid- 
eration, and  especially  for  consideration  of 
the  proposal  made  by  him  to  the  committee. 
Upon  this  phase  of  the  case,  the  trial  Judge 
heard  the  oral  testimony  of  the  witnesses, 
and  decided  in  favor  of  the  appellee.  This 
meeting  was  held  August  3,  1914.  Subse- 
quently, on  August  18,  1914,  the  committee 
filed  with  the  clerk  of  the  council  a  detailed 
report,  in  writing,  of  all  its  proceedings, 
which  report  the  council  confirmed,  and  by 
resolution  accepted  a  bid  of  Beverly  &  Trln- 
kle,  for  the  work  of  grading,  and  authorized 


the  mayor  of  the  town  to  execute  a  con- 
tract with  the  Arm  for  doing  said  worlc,  and 
providing  that  the  firm  should  execute  the 
usual  contractor's  bond  In  the  penalty  of 
$1,000.  The  contract  for  the  grading  was 
executed  September  14,  1914,  and  the  con- 
tractors commenced  the  work  of  grading 
about  September  22,  1914. 

On  September  29,  1914,  the  appellee  ex- 
hibited before  the  Judge  of  the  circuit  court 
of  Wise  county,  In  vacation,  a  bill  in  dian- 
cery  against  the  town  of  Appalacbla,  the 
street  committee,  and  the  said  contractors, 
alleging  that  the  aforesaid  report  of  the 
said  street  committee,  with  respect  to  the  ac- 
tion of  said  committee  in  overruling  his  ob- 
jections to  the  ascertainment  of  damages  to 
his  premises,  was  untrue  and  misleading; 
that  the  said  street  committee  did  not  pass 
upon  his  said  objections  at  the  hearing  be- 
fore said  committee  on  August  3d;  that  he 
understood  that  the  question  was  left  open 
and  undecided  at  said  meeting,  and  that  it 
would  be  again  taken  up  by  said  committee 
at  some  fnture  day,  and  that  for  these  rea- 
sons he  did  not  take  an  appeal  from  the  al- 
leged Judgment  of  the  committee  within  the 
ten  days  provided  by  law;  that  by  reason  of 
the  premises,  and  without  fault  on  bis  part, 
he  had  been  misled  by  the  actions  of  said 
committee'  and  deprived  of  bis  'day  in  court 
The  bill  further  alleged  that  the  said  Bev- 
erly &  Trinkle  had  been  allowed  to  enter  up- 
on said  work  without  having  executed  the 
bond  provided  by  the  resolution  of  the  coun- 
cil; that  said  Beverly  &  Trinkle  were  men 
of  limited  means;  that  without  said  bond 
the  town  would  be  unable  to  collect  any 
forfeitures  that  might  accrue  under  the 
said  contract;  and  charged  that  the  said  con- 
tract, for  these  reasons,  was  void.  The  bill 
further  alleged  that  B.  L.  Crlzer,  a  member 
of  the  council  of  said  town  and  a  member 
of  the  said  street  committee,  was  directly 
and  Indirectly  Interested  In  the  i>artnershlp 
of  said  Beverly  &  Trinkle,  and  In  the  said 
contract  between  said  firm  and  the  town,  and 
charged  that  by  reason  of  same  the  said 
contract  was  void.  The  bill  further  alleged 
that  great  damage  and  irreparable  Injury 
would  be  caused  to  the  complainant's  said 
premises  by  the  grading  of  said  street,  and 
prayed  for  the  said  contract  to  be  declared 
void;  for  defendants  to  be  enjoined  from 
further  proceeding  with  said  work;  for  all 
the  proceedings  of  the  said  street  commit- 
tee, and  its  report  with  reference  to  Its  as- 
certainment ofl  damages  to  complainant's 
property,  and  the  proceedings  of  the  couaoll 
with  reference  thereto,  to  be  set  aside ;  for  a 
commissioner  to  be  appointed  to  ascertain 
and  report  as  to  the  damages  to  complain- 
ant's property;  for  the  said  street  commit- 
tee to  be  ordered  and  compelled  to  make  a 
personal  inspection  of  complainant's  prop 
erty,  and  ascertain  and  assess  the  damages 
occasioned  thereto  by  the  grading  of  said 


Digitized  by 


\^oogle 


568 


93  SOUTHBASXBRN  RBPORTER 


(Vi; 


street;  for  tbe  complainant  to  be  allowed  to 
take  an  appeal  from  its  finding,  should  he 
desire,  or  for  the  complainant  to  be  now  al- 
lowed an  appeal  from  tbe  alleged  judgment 
of  the  said  street  committee;  and  for  gen- 
eral relief. 

Upon  the  presentation  of  said  bill,  the 
Judge  granted  a  temporary  Injunction,  en- 
joining and  restraining  defendants  from  fur- 
ther proceeding  with  tbe  work  of  grading 
said  street 

The  defendants'  demurred  to  and  answered 
the  bill,  and  after  notice  to  appellee  made  a 
motion  before  the  said  Judge  to  dissolve  the 
said  Injunction,  which  motion  was  heard  on 
tbe  3d  day  of  October  upon  the  bill  of  com- 
plaint, the  separate  demurrers  and  answers 
of  defendants,  and  the  oral  testimony  of  wit- 
nesses. Upon  the  hearing  of  said  motion  the 
said  demurrers  were  overruled,  and  the  in- 
junction was  dissolved,  vrith  the  exception  of 
that  portion  of  Kilboum  avenue  immediately 
in  front  of  appellee's  premises,  and  as  to  said 
portion  the  said  injunction  was  made  perma- 
nent; the  decree  rendered  upon  said  bearing 
being  entered  at  tbe  next  term  of  said  circuit 
court,  on  October  20th. 

The  cause  came  on  for  hearing  at  tbe  Jan- 
uary, 1916,  term  of  the  said  ditnit  court, 
upon  the  bill,  the  several  answers,  a  copy  of 
tbe  evidence. given  before  the  judge  in  vaca- 
tion, and  the  depositions  of  witnesses,  and  a 
final  decree  was  rendered  on  tbe  16th  day  of 
January,  1916,  setting  aside  the  proceedings 
of  the  street  committee  in  the  ascertainment 
of  damages  to  appellee's  previses,  and  all 
subsequent  proceedipgs  of  the  said  committee 
and  the  council  of  said  town  with  reference 
thereto,  upon  the  ground  that  said  proceed- 
ings were  irregular,  informal,  and  Illegal, 
and  requiring  the  council  of  said  town,  with- 
in 60  days,  to  proceed  to  designate  and  di- 
rect some  committee  thereof,  or  some  officer 
ot  said  town,  to  proceed  to  ascertain  and  as- 
sess the  damages  to  appellee's  premises  by 
reason  of  the  grading  of  said  avenue,  in  ac- 
cordance with  the  provisions  of  chapter  217 
of  Acts  of  1908,  as  amended  by  Acts  1912,  p. 
SS4,  and  further  requiring  tbe  said  town, 
after  such  ascertainment  of  damages,  to  pro- 
ceed with  all  due  diligence  to  fill  in  and 
grade  the  avenue  in  front  of  said  premises  in 
accordance  with  the  grade  established  there- 
for, and  in  accordance  with  the  original  res- 
olution adopted  by  the  council  on  June  30th, 
and  to  construct  concrete  sidewalks  in  front 
of  said  premises  in  conformity  with  concrete 
sidewalks  theretofore  constructed  on  said  av- 
enue, and  decreeing  costs  against  petitioners. 
Prom  that  decree  this  appeal  was  taken. 

0.  R.  McCorkle,  of  Wise,  for  appellant 
Morton  &  Parker,  of  Appalachia,  for  appel- 
lee. 

BURKS,  3.  (after  stating  tbe  tacts  as 
above).  Hiere  was  a  demurrer  to  the  bill, 
and  several  grounds  of  demurrer  were  as- 
aig&ed,  bat  only  two  of  them  are  relied  on  in 


this  court,  to  wit,  multifarlonsness,  and  that 
the  plalntur  has  a  full,  adequate,  and  omd- 
plete  remedy  at  law. 

[1. 2]  It  ia  insisted  that  the  bill  is  multifa- 
rious because  the  complainant  seeks  to  re- 
dress a  wrong  done  to  him  as  an  individoal 
and  also  an  injury  to  him  ay  a  citizen  of  the 
town  of  Appalachia,  and  that  the  two  cannot 
be  united  in  one  blU.  An  inspection  of  tbe 
bill  will  show  that,  as  to  the  Injury  to  tbe 
comidainant  as  a  dtlzen,  the  charge  is  that 
the  bond  required  of  the  contractor  had  not 
been  given,  and  that  a  member  of  the  street 
committee,  who  was  charged  with  the  duty 
of  assessing  the  damage  to  his  property,  had 
an  interest  in  the  contract  for  doing  the 
grading.  Whether  or  not  a  bond  should  have 
be«i  required  of  tbe  contractors  In  tbe  first 
Instance  was  a  matter  resting  entirely  within 
the  discretion  of  the  town  council,  and 
whether  it  should  be  thereafter  waived  rest- 
ed equally  within  their  discretion,  and  was 
not  a  matter  of  which  a  citizen  could  c(Hn- 
plain  merely  because  in  its  absence  a  forfei- 
ture could  not  probably  be  enforced.  The 
mere  assertion  of  a  right  which  the  court 
will  not  enforce  will  not  render  a  bill  multi- 
farious. The  right  sought  to  be  enforced  was 
within  the  discretionary  powers  of  the  coun- 
cil, with  which  the  courts  will  not  interfere. 
1  Dillon,  Mun.  Corp.  (4th  Ed.)  H  94,  95.  The 
allegation  that  tbe  member  of  the  street  com- 
mittee was  interested  in  the  contract  for 
grading  is  a  mere  incident  of  the  gravamen 
of  the  bill  and  does  not  render  tbe  bill  multi- 
farious. The  law  relating  to  multlfarioas- 
ness  has  been  so  repeatedly"  stated  by  this 
court,  and  especially  that  each  case  must  be 
decided  on  its  own  facts,  that  it  is  not  deem- 
ed necessary  to  do  more  than  dte  a  few  of 
the  more  recent  cases.  Pnlton  t.  Cox,  117 
Va.  669,  86  8.  E.  133;  Baker  v.  Berry  HIU 
Co.,  109  Va.  776,  65  S.  B.  656;  Garrett  v. 
Finch,  107  Va.  25,  67  S.  B,  604;  Jordan  v. 
Liggan,  95  Va.  616,  29  S.  13.  330;  School 
Board  v.  Farlsh,  92  Va.  166,  23  S.  a  221; 
Spooner  v.  Hllblsb,  92  Va.  333,  23  S.  El  751; 
HIU  V.  HUl,  79  Va.  592. 

[3]  The  second  ground  of  demurrer  relied 
on  is  that  the  complainant  bad  a  full,  ade- 
quate, and  complete  remedy  at  law  by  (1) 
ordinary  action  for  damages,  or  (2)  a  writ  of 
certiorari.  The  first  of  these  grounds  to 
abandoned  by  counsel  for  the  appellants  In 
his  reply  brief  In  the  following  language: 

"Counsel  for  the  appellee  are  probably  cor- 
rect in  their  position  that  the  matter  became 
res  judicata  upon  tbe  expiration  of  the  time  tor 
appeal,  the  proceedings  of  the  committee  and 
council  being  regular  upon  their  face,  and  1 
therefore  yield  this  p<dnt." 

The  proceedings  being  regular  on  thetr 
fftce,  It  would  seem  that  the  matter  in  con- 
troversy was  equally  res  judicata,  whether 
the  party  aggrieved  proceeded  by  an  ordi- 
nary action  at  law  or  by  certiorari.  We  have 
no  statute  enlarging  the  scope  of  the  writ 
of  certiorari,  and  its  use,  except  to  transfer 
a  record  from  an  Inferior  to  a  superior  court, 
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Is  BO  rare  as  to  be  almost  obsolete.  Its  VMe, 
therefore,  must  be  measured  by  the  common 
law. 

Tbe  writ  Is  defined  and  distinguished  from 
other  writs  In  6  Cyc.  737,  as  follows:  - 

"Certiorari  is  a  common-law  writ,  issued  from 
a  superior  court,  directed  to  one  of  inferior  ju- 
risdiction, commanding  tiie  latter  to  certify  and 
return  to  tlie  former  the  record  in  the  par- 
ticular case.  At  common  law,  when  not  ancil- 
lary to  other  process,  certiorari  is  in  the  nature 
of  a  writ  of  error.  It  has  tbe  same  funotions  to 
inferior  tribunals  whose  proceedings  are  not 
according  to  the  course  of  tbe  common  law  as 
the  writ  of  error  has  to  common-law  courts. 
There  is  this  difference,  however:  Certiorari 
brings  np  the  record  for  inspection  only,  while 
on  error  the  proceedings  below  are  superseded. 
It  differs  from  appeal,  in  that  it  brings  up  the 
case  on  the  record,  while  on  appeal  the  case 
is  brought  up  on  the  merits ;  and  from  manda- 
mus, for  by  that  writ  the  case  is'  proceeded  with 
in  the  inferior  court,  in  accordance  with  the 
order  of  the  court  granting  it.  In  some  of  the 
states  the  statutory  writ  of  reyiew  is  a  substi- 
tute for  certiorari,  and  sustains  substantially 
the  same  relation  to  the  Code  procedure  as  the 
writ  of  certiorari  does  to  the  commrai-law  prac- 
tice." 

Much  to  the  same  efTect  are  Prot  Minor 
and  Mr.  Barton:  4  Mln.  Inst.  (3d  Ed.)  pt 
II,  p.  1372;  2  Barton's  Law  Pr.  (2d  Bd.) 
p.  1235. 

(4,  IJ  If,  as  stated  In  Cyc,  supra,  "cer- 
tiorari brings  up  the  record  for  Inspection 
only,"  or,  as  stated  by  Minor,  supra,  the 
writ  is  Issued  "In  order  that  the  court  Is- 
suing the  writ  may  inspect  the  proceedings 
and  determine  whether  there  has  been  any 
material  Irregularity  therein,"  and  counsel 
admit,  as  he  does,  that  the  "proceedings  of 
the  committee  and  conndl  are  regular  on 
their  face,"  it  Is  not  percelyed  that  the  writ 
would  have  been  of  any  value  to  him.  The 
ground  of  tbe  equity  jurisdiction  alleged  in 
the  bill  was  that  the  complainant,  without 
Canlt  on  his  part,  had  been  deprived  of  the 
appeal  given  him  by  statute  by  the  miscon- 
duct of  the  defendants  in  failing  to  let  him 
know  that  his  claim  for  damages  had  been 
rejected  by  the  committee.  In  such  case 
equity  has  Jurisdiction,  and  the  demurrer 
was  properly  overruled.  Louisville,  etc.,  B. 
Co.  V.  Taylor,  93  Va.  226,  24  S.  E.  1013;  Bos- 
enberger  v.  Bowen,  84  Va.  660,  6  S.  E.  607; 
Dey  V.  Martin,  T8  Va.  1;  Holland  v.  Trotter, 
22  Grat  (63  Va.)  136. 

As  tbe  complainant  could  not,  for  the  rea- 
son stated,  maintain  an  action  at  law  to  re- 
opver  the  damages  alleged  to  have  been 
sustained  by  him,  he  would  have  been  with- 
out remedy  altogether,  had  not  equity  in- 
tervened, and  the  court  committed  no  error 
in  overruling  the  motion  to  dissolve  the  In- 
junction on  October  3,  1914.  Neither  was 
there  any  such  unreasonable  delay  in  apply- 
ing for  the  Injunction  as  should  bar  the 
complainant  of  reUef.  The  contract  for  the 
grading  was  executed  September  14th,  work 
commenced  about  September  22d,  and  the  in- 
Innctlon  was  granted  September  29th. 

[•]  On  the  motion  to  dissolve  the  injunc- 


tion, the  trial  court  heard  the  testimony  oral- 
ly in  chambers,  and  this  testimony  is  certt 
fled  In  the  record  as  a  part  of  tbe  evidence  in 
the  cause.  It  delated  chiefly  to  what  trans- 
pired before  the  street  committee,  when  the 
complainant  was  notified  to  appear  before 
them  to  show  cause,  if  any  he  could,  against 
tbe  finding  of  the  committee  that  he  was  not 
damaged  by  the  proposed  improvement.  Six 
witnesses  were  examined  on  this  subject,  and 
their  testimony  is  of  the  most  conflicting  < 
character.  These  witnesses  were  the  three 
members  Of  the  street  committee,  the  mayor 
of  the  town,  the  complainant,  and  one  disin- 
terested witness,  J.  B.  Whitehead.  Witnesses 
on  behalf  of  the  town  insist  that  the  com- 
plainant fully  understood  that  they  overruled 
his  claim  for  damages,  and  yet  none  of  them 
say  he  was  told  so  in  so  many  words,  but 
only  that  he  was  insisting  on  having  the 
grade  lowered,  or  that  he  be  paid  for  filling 
his  yard  to  the  proposed  grade,  and  that  they 
told  him  they  could  not  or  would  not  do  that. 
They  regarded  that  as  settling  tlie  matter. 
On  the  other  Iiand,  the  complainant  insisted 
that  no  final  action  was  taken  by  the  oom- 
mittee,  that  be  was  led  to  believe  that  the 
matter  would  be  taken  up  again,  and  that 
he  would  have  a  further  opportunity  of  pre- 
senting his  views,  and,  in  the  event  of  an 
adverse  decision,  he  could  exercise  his  right 
of  appeal.  He  further  testified  that  he  had 
retained  counsel  to  represent  him  in  tbe 
event  of  an  adverse  decision,  and  that  after 
the  meeting  of  the  committee  he  had  time 
and  again  applied  to  the  chairman  to  know 
what  had  been  done,  and  was  each  time  as- 
sured that  the  matter  was  stUl  unsettled, 
and  that  not  until  after  It  was  too  late  for 
him  to  appeal  did  he  learn  that  an  adverse 
report  had  been  made  by  the  committee. 
Whitehead,  the  only  disinterested  witness  on 
the  subject,  testified  that  tbe  committee  did 
not  teU  the  complainant  that  he  was  not 
damaged,  or  that  they  had  overruled  his  ob- 
jection. He  was  asked  and  answered  ques- 
tions as  follows: 

"Q.  What  was  done,  if  anything?  A.  Nothing 
done;  all  left  the  room,  and  the  street  commit- 
tee went  with  him  (referring  to  a  citizen  who 
had  come  in  and  made  complaint  of  water  from 
the  street  overflowing  his  property)  where  tliia 
water  was.  Q.  Did  they  pass  on  any  question 
of  damages  to  Mr.  Mainous'  property  or  to  the 
citation  against  him?    A.  No,  sir." 

With  the  witnesses  before  him  testifying 
in  i)erson,  the  trial  judge  decided  that  the 
committee  did  not  at  their  meeting  overrule 
the  objection  of  the  complainant  to  their  re- 
port, or  take  any  other  final  action  thereon, 
and  that  he  had  no  notice  of  their  adverse 
finding  nntU  after  the  expiration  of  the  time 
given  by  the  statute  In  which  to  .appeaL 
There  was  ample  evidence  to  sustain  this 
finding,  and  it  will  not  be  disturbed,  even 
though,  upon  the  evidence  as  it  appears  in 
the  record,  we  may  think  that  the  apparent 
weight  of  the  evidence  Is  against  it 
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The  statute  relating  to  the  change  of  grade 
of  a  street  in  a  town  requires  the  town  to 
give  the  abutting  owner  at  least  10  days' 
notice  of  a  time  and  place,  to  be  designated 
in  the  notice,  to  show  cause,  if  any  he  can, 
against  the  ascertainment  of  damages  fixed 
by  the  committee  to  ascertain  the  same.  It 
then  provides: 

"Any  one  wishing  to  make  objection  to  such 
ascertainment,  so  far  as  tbe  same  affects  him, 
may  appear  in  person  or  by  counsel  and  state 
his  objections.  If  his  objections  are  overruled, 
he  may  within  ten  days  thereafter,  but  not  after- 
wards, have  an  appeal  as  of  right  •  *  'to 
the  circuit  court  of  the  county  in  which  such 
town  is  situated." 

It  is  further  provided  that  the  bearing 
on  the  appeal  shall  be  de  novo.  Acts  1912, 
c.  160,  p.  354.  The  trial  court  found  that 
the  owner's  objections  were  never  overruled, 
as  required  by  the  statute,  and  that  all  pro- 
ceedings based  on  the  report  of  the  commit- 
tee, of  which  the  owner  had  neither  notice 
nor  knowledge  until  too  late  to  appeal,  were 
null  and  void.  This  finding  of  the  trial 
court  is  approved. 

[7]  The  decree  appealed  from,  however, 
goes  further,  and  requires  the  council  of 
the  town  to  first  ascertain  the  damages,  if 
any,  which  may  accrue  to  the  complainant  by 
reason  of  the  change  of  grade  of  the  street 
In  front  of  his  property,  and  to  proceed  with 
all  due  diligence  to  grade  and  fill  in  the 
street  fronting  complainant's  property  in  ac- 
cordance with  grades  established  by  the  town 
and  shown  by  the  report  of  its  engineer,  and 
further  requires  the  town  to  construct  and 
complete  the  concrete  sidewalk  fronting  com- 
plainant'4  property  In  accordance  with  es- 
tablished grades  and  in  conformity  to  con- 
crete sidewalks  heretofore  constructed  on 
said  street.  This  portion  of  the  decree  is 
plainly  erroneous.  It  Infringes  upon  the  dis- 
cretionary powers  of  the  council.  It  is  for 
the  council  to  determine,  in  the  first  Instance, 
what  streets  It  will  grade  or  pave,  and  what 
shall  be  the  character  of  the  grading  or  pav- 
ing. In  matters  of  this  character,  the  de- 
cision of  the  council  Is,  In  the  absence  of 
fraud,  final  and  conclusive,  and  cannot  be 
controlled  by  the  courts,  unless  the  council 
transcends  Its  powers.  1  Dillon,  Man.  Corp. 
(4th  Ed.)  I  04,  and  cases  cited. 

Tbe  injunction  awarded  the  appellee  in 
this  cause  should  be  now  dissolved,  and,  if 
the  town  of  Appalachla  desires  to  complete 
its  Improvement  in  front  of  appellee's  prop- 
erty. It  can  do  so  on  compliance  with  the 
statute  above  mentioned,  and  the  rights  of 
the  appellee  can  be  fully  protected  in  that 
proceeding.  If,  however,  the  town  should 
elect  to  proceed  no  further  with  its  improve- 
ment, and  the  appellee  has  sustained  any 
damage  by  reason  of  the  grading  already 
done,  the  way  is  open  to  him  to  maintain 
his  action  therefor,  as  he  is  no  longer  barred 
by  the  action  of  the  council,  which  has  been 
declared  null  and  void. 


A  decree  will  be  entered  in  this  court,  dis 
solving  said  injunction  and  dismissing  tbe 
complainant's  bill,  but  without  prejudice  to 
the  right  of  the  town  of  Appalachla  to  pro- 
ceed under  the  statute  to  complete  its  im- 
provement, and,  if  it  fails  to  do  so,  without 
prejudice  to  the  right  of  the  appellee  to 
maintain  his  action  for  damages  aforesaid. 
Costs  will  be  decreed  to  the  appellee  as  tbe 
party  substantially  prevailing. 

Reversed  in  part 


(la  Va.  2U) 
AWTREY  V.  NORFOLK  ft  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept, 
20,  1917.) 

1.  Dead    Bodies   ®=>9— Intebferenck   with 
KiGHr  OF  BuEiAL— Civil.  Liability. 

The  near  relatives  of  a  deceased  i>erson  have 
a  legal  right  to  the  solace  of  burvinp  the  body, 
and  any  interference  with  such  right,  by  mutila- 
tion of  the  body  after  death  or  by  witiiholdiag 
it  from  the  relatives,  is  actionable. 

2.  Dead  Bodies  €=>9  —  Intebfebence  wuh 
Right  of  Bubial— Civil  Liiabiutt. 

The  dead  body  of  plaintifiTs  son  was  found  on 
a  railroad  in  a  mutilated  condition  by  the  rail- 
road company's  employes,  and  was  left  there 
until  taken  in  charge  by  the  coroner  a  few 
hours  later.  Tbe  coroner,  after  completing  his 
statutory  duties,  caused  the  body  to  be  buried. 
Though  there  were  letters  indicating  the  ad- 
dress of  the  dead  man'b  mother  and  brother 
on  the  body,  and  though  the  railway  employes 
knew  thereof,  they  did  not  notify  the  relatives; 
but  in  about  two  weeks  the  coroner  notified 
them,  and  the  mother  disinterred  the  corpse  and 
gave  it  burial  in  accordance  with  her  own  views 
of  propriety.  Beld,  that  the  railroad  company 
was  not  liable  in  damages  as  for  withholding  the 
body  from  the  mother. 

3.  PLEADINO   ®=>17 — FOBK  of  AUfOATIOKS— 

Abouuentativenesb. 
A  declaration  alleged  that  a  railway  com- 
pany's employes  discovered  the  dismembered 
portions  of  the  body  of  plaintiff's  son  on  the  rail- 
way company's  tracks  and  left  them  where  they 
were  found ;  that  there  were  papers  on  the  body 
showing  the  name  and  address  of  the  dead 
man's  mother  and  brother  and  such  employ^ 
found  such  letters;  that  it  was  defendant's 
duty  to  follow  up  this  information  and  notify 
8u<^  relatives,  and  to  collect  and  prepare  the 
dismembered  portions  of  the  body  for  bnrial  in 
a  proper  way,  and  not  to  withhold  the  posses- 
sion of  the  body  from  plaintiff  and  to  notify 
such  relatives:  but  it  contained  no  allegation 
of  any  withholding  of  the  body.  Held,  that  th« 
declaration  was  bad,  because  argumentative. 

4.  Dead  Bodies  €=>9 — Civn.  Llabilitt  fob 
Iixeoal  Actb. 

While  it  is  the  common-law  duty  of  one  find- 
ing a  dead  stranger  upon  his  premises  to  give 
him  decent  burial,  a  railroad  company,  upon 
whose  premises  a  dead  body  was  found,  coald  not 
be  charged  with  liability  for  failing  to  perform 
this  duty,  where  the  coroner  intervened  and 
caused  the  body  to  be  buried. 

5.  Dasiaqes  <s=»49— Right  to  Dahaoes  fob 
Mental  Anguish. 

There  can  be  no  recovery  for  mental  anguish, 
unaccompanied  bv  actionable  physical  or  pe- 
cuniary damages,  caused  by  the  wrongful  act  of 
another. 

Error   to   Circuit    Court    of    Washingtoa 
County. 
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Action  by  Mn.  S.  CL  Awtrey  against  the 
Norfolk  &  Western  Railway  Company. 
Judgment  snstainlng  tlie  demurrer  to  the 
declaration,  and  plaintiff  brings  error.  Af- 
firmed. 

Gilmer  &  Stant,  of  Bristol,  for  plaintiff  in 
error.  Wldener  &  Potts,  of  Abingdon,  for 
defendant  in  error. 

PRENTIS,  J.  The  plaintiff  in  error,  Mrs. 
S.  O.  Awtrey,  complains  of  a  judgment  sus- 
taining a  demurrer  to  her  declaration  in  an 
action  against  the  Norfolk  &  Western  Rail- 
way Company,  the  defendant  in  error. 

The  substance  of  the  complaint  is  thus 
stated  ia  the  petition  for  the  writ  of  error: 

"The  declaration  complained  of  a  failure  on 
the  part  of  the  defendant  to  properly  collect 
and  prepare  for  burial  the  dismembered  por- 
tions of  the  body  of  plaintiff's  son,  who  was  kill- 
ed by  a  train  of  the  said  defendant  company, 
and  for  failure  to  notify  plaintiff  of  ber  said 
son's  deaUi,  thereby  withholding  from  her  the 
body  of  her  said  son,  and  depriving  ber  of  the 
solace  and  comfort  of  properl;  burying  same." 

[1]  The  action  is  based  upon  an  establish- 
ed common-law  doctrine.  It  ia  well  settled 
that  the  near  relatives  of  a  deceased  person 
have  a  legal  right  to  the  solace  of  burying 
the  body,  and  that  any  interference  with 
that  right;  whether  by  mutilation  of  the  body 
after  death,  or  by  withholding  it  from  the 
relatives,  ia  actionable. 

In  Flnley  v.  Atlantic  Transport  Co.,  90 
Misc.  Rep.  480,  153  N.  T.  Supp.  440,  in  which 
a  ateamstilp  company  was  charged  by  a  son 
with  burying  his  father's  body  at  sea  when 
the  ship  was  almost  in  port,  although  the 
company  had  already  embalmed  the  body, 
had  enough  of  his  money  to  pay  all  expenses 
Incurred,  and  from  documents  found  in  the 
possession  of  the  father  knew  the  son's  ad- 
dress, a  demurrer  to  the  complaint  was  over- 
ruled and  it  was  held  that  the  action  would 
lie.  In  a  carefully  considered  opinion  by 
Sheam,  J.,  the  cases  are  collected  and  the 
doctrine  reiterated.  It  will  be  noted,  how- 
ever, in  this  case  that  the  son  was  forever 
denied  the  privilege  of  burying  his  father, 
t>ecaase  the  steamship  company  had  unnec- 
essarily buried  the  body  at  sea. 

In  Larson  v.  Chase,  47  Minn.  307,  50  N.  W. 
238.  14  L.  R.  A.  85,  28  Am.  St  Rep.  370,  the 
action  was  brought  by  a  widow  for  the 
wrongful  mutilation  and  dissection  of  her 
husband's  body,  and  the  plaintiff  was  allow- 
ed to  maintain  the  action.  The  doctrine  is 
also  well  stated  in  8  R.  C.  L.  695,  696 ;  Keyes 
v.  Konkel,  119  Mich.  550,  78  N.  W.  649,  44 
L.  R.  A.  242,  75  Am.  St.  Rep.  428;  Darcy  v. 
Presbyterian  Hospital,  202  N.  Y.  259,  95  N. 
E.  685,  Ann.  Cas.  1912D,  123& 

[2]  The  conceded  facts  in  this  case  are 
that  the  dead  body  of  the  son  of  the  plain- 
tiff was  found  upon  the  railroad  of  the  de- 
fendant in  a  mutilated  condition  on  the 
morning  of  the  30th  day  of  August,  1915; 
that  at  some  time  during  that  morning  the 


body  was  taken  charge  of  by  the  coroner, 
under  the  statute  (Code  Va.  1904,  {  S038 
amended  by  Acts  1910,  p.  338),  which  re- 
quires such  coroner,  upon  notice  of  a  "sud- 
den, violent,  unnatural  or  suspicious  death, 
*  •  •  to  view  the  body  and  make  inquiry 
into  the  circumstances  of  the  •  •  • 
death,"  etc.  It  seems  to  be  probable  that  the 
servants  of  the  railway  company  allowed  the 
body  to  remain  undisturbed  for  a  few  hours 
until  the  coroner  had  been  notlfled,  under  the 
view  that  It  would  be  unlawful  for  any  per- 
son to  disturb  it  until  after  the  coroner  came. 
While  this  is  a  mistaken  view  of  the  law,  at 
the  same  time  it  is  held  by  many  persons, 
and  it  is  undoubtedly  true  that  in  many 
cases,  it  is  proper  that  nothing  should  be  dis- 
turbed until  all  of  the  physical  facts  can  be 
Judicially  ascertained  by  the  coroner  (Forde's 
Case,  16  Grat  [57  Va.]  552),  and  in  order  to 
secure  the  available  evidence  to  aid  the  au- 
thorities in  determining  whether  the  death 
was  due  to  accident  or  to  crime. 

In  this  case  there  appears  to  have  been  no 
unusual  delay.  After  the  coroner  had  com- 
pleted his  duties,  he,  as  required  by  section 
3946,  in  view  of  the  fact  that  the  deceased 
was  a  stranger,  caused  his  body  to  be  decent- 
ly burled. 

It  further  appears  that  there  were  found  on 
the  body  certain  letters  which  indicated  the 
address  of  the  dead  man's  mother  and  broth- 
er in  Georgia,  and  that  the  railway  em- 
ployes knew  of  these  letters  and  replaced 
them  upon  the  body.  The  coroner  subse- 
quently, In  about  two  weeks,  notified  the  rel- 
atives in  Georgia,  and  the  mother  came  to 
Virginia,  disinterred  the  corpse,  and  gave 
it  burial  In  Georgia  in  accordance  with  her 
own  views  of  propriety. 

These  facts  disclose  no  conduct  on  the  part 
of  the  railway  company  which  subjects  it  to 
an  action  for  damages. 

[3]  The  declaration  is  also  demurrable 
because  argumentative,  the  allegation  being 
that  the  employes  of  the  railway  company — 
"discovered,  and  left  where  found,  the  dismem- 
bered portions  of  the  body  of  the  deceased  on 
said  railway  company's  tracks,  roadbed,  and 
right  of  way ;  that  there  were  letters  and  other 
papers  on  the  person  oi  said  deceased  showing 
the  name  and  address  of  his  mother,  the  plain- 
tiff, and  of  his  brother;  and  that  said  servants 
and  employes  found  said  letters  unon  the  body 
of  said  deceased.  And  plaintiff  avers  that  it  be- 
came and  was  the  duty  of  said  defendant  to 
follow  up  the  information  contained  in  said  let- 
ters, and  to  notify  deceased's  said  relatives,  in- 
cludinir  plaintiff,  of  his  death;  to  collect  and 
prepare  tor  burial,  in  a  proper  way,  dismembered 
portions  of  the  body  of  deceased;  not  to  with- 
hold from  plaintiff  the  possession  of  said  body ; 
and  to  notify  bis  said  relatives,  including  plain- 
tiff, who  avers  that  she  had  the  right  to  the  care 
and  custody  of  the  body  of  her  said  deceased 
son." 

[4]  There  is  no  allegation  here  of  any 
withholding  of  the  body,  and.  Indeed,  that 
allegation  could  not  have  been  made  under 
the  admitted  facts  of  the  case.  It  is  simply 
argued  that  by  failing  to  notify  the  plaintiff 
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the  company  thereby  withheld  the  body. 
There  can  be  no  right  of  action  In  such  a 
case,  unless  there  Is  some  affirmative  act  on 
the  part  of  the  defendant,  such,  for  example, 
as  the  act  of  the  steamship  company  above 
referred  to  in  unnecessarily  burying  the  body 
of  a  passenger  at  sea,  and  thereby  with- 
holding it  from  his  son  and  thus  depriving 
him  of  his  right  to  give  it  such  burial  as  he 
deemed  proper.  While  there  Is  a  common- 
law  duty  resting  upon  one  who  finds  a  dead 
stranger  upon  his  premises  to  give  him  de- 
cent burial,  it  cannot  be  charged  in  this  case 
that  the  company  has  failed  in  any  such 
duty,  because  under  the  Virginia  statute  the 
coroner  intervened  and  performed  the  duty 
which  would  otherwise  have  rested  ap<m  the 
company. 

WUle  there  was  on  the  part  of  the  coroner 
an  unreasonable  delay  In  notifying  the  rela- 
tives in  Georgia  of  the  decedent's  death,  and 
while  the  agents  of  the  company  may  be  prop- 
erly subject  to  some  criticism  for  failing  to  do 
ao,  it  cannot  be  said  that  any  legal  right  of 
the  plalntUr  has  been  interfered  with,  for  as 
a  matter  of  fact  she  did  ultimately  exercise 
her  right  to  bury  her  son,  and  at  no  time  did 
the  defendant  company  after  his  death  either 
multUate  bis  body  or  wltlihold  it  from  her 
IKJSsesslon. 

[S]  The  plaintllTs  real  grievance  Is  her 
mental  anguish  because  of  the  tragic  death 
of  her  son  and  the  heartrending  and  deplor- 
able circumstances  of  his  burial  in  Virginia ; 
but  under  well-settled  principles,  she  cannot 
recover  for  this,  because  there  can  be  no  re- 
covery for  mental  anguish  which  is  unaccom- 
panied by  actionable  physical  or  pecuniary 
damage  caused  by  the  wrongful  act  of  anoth- 
er. Connelly  v.  Western  Union  Tel.  Co.,  100 
Ya.  51,  40  S.  B.  618,  56  li.  B.  A.  663,  93  Am. 
Bt  Rep.  919;  O.  St  O.  By.  Co.  v.  Tlnsley,  116 
Va.  603,  82  S.  B.  732. 

We  are  of  c^inion  that  there  is  no  error 
In  the  Judgment  of  the  trial  court. 

Affirmed. 

(IZl    Va.   SSI) 

CONSOIiIDATBa>  TRAMWAY  CO.,  Inc.,  et 
aL  V.  GERMANIA  BANK  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
20,  1917.) 

1.  FBAUDULXNT  CONVETANCKS  4=>142— BeS- 
KBVATION  or  POWEB  OF  SaUC  BT  MOBT- 
OAOOB. 

A  corporate  deed  of  trust  was  void  as  to 
creditors,  where  it  provided  that  until  default 
the  mortgagor  should  be  permitted  to  sell,  lease, 
and  use  the  mortgaged  francliiBes  and  proper- 
ty, provided  that,  in  the  event  of  a  sale,  the 
proceeds,  other  than  the  rents,  issues,  and 
profits,  should  be  reinvested  in  other  property, 
which  should  immediately  become  subject  to 
the  conditions  of  the  deed  of  trust. 

2.  FBAUDirLENT  CONVETANCES  «=»208— CRED- 
ITORS Entitled  to  Attack— Subsequent 
Cbeditobs. 

Code  1904,  {  2458,  malces  every  gift  or  con- 
v«yance  with  intent  to  hinder  or  defraud  credi- 


tors void  as  to  such  creditors.  Section  2459 
provides  that  every  gift  or  conveyance,  which 
is  not  npon  a  considerBtion  deemed  valuable  in 
law,  or  which  is  unon  the  consideration  of  mar- 
riage, shall  bo  void  ai  to  creditors  whose  debts 
shall  have  been  contracted  at  the  time  it  was 
made,  but  not  as  to  creditors  whose  debts  shall 
have  been  contracted  after  it  was  mad&  Edd 
that,  whilo  conveyances,  void  only  because  vol- 
imtary  or  in  consideration  of  marriage,  may  be 
attacked  only  by  ecistinK  creditors,  ctrnveyanc- 
es,  void  under  section  2458,  because  fraudolent, 
may  be  impeached  by  either  prior  or  subsequent 
creditors. 

Appeal  from  Circuit  Court  of  City  at  Bo- 
anobe. 

Suit  by  the  Oermania  Bank  and  others 
against  the  Consolidated  Tramway  Company, 
Incorporated,  and  others.  From  a  decree  in 
favor  of  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Jackson  &  Henson,  Woods,  Chitwood  A 
Coxe,  and  Caldwell  &  Chaney,  all  of  Boa- 
noke,  for  appellants.  Hart  &  Bart  and  Hor- 
ace M.  FOX,  both  of  Boonoke,  for  appellees. 

WHITTIjB,  p.  On  January  1,  1910,  appd- 
lant  conveyed  to  the  (Mnmbia  Tmst  Com- 
pany, trustee,  certain  patent  rights,  an  aerial 
tramway,  and  stock  in  other  tramway  compa- 
nies, to  secure  a  proposed  bond  issue  of  $100,- 
000,  to  be  issued  from  time  to  time  as  the  ex* 
igendes  of  the  company  should  demand.  On 
September  12,  1912,  appellee  conveyed  to  the 
same  trustee  certain  real  estate  in  the  city  of 
Boanoke,  with  the  buildings  and  structures 
thereon,  and  the  machinery,  Implements^ 
tools,  and  fixtures  in  said  buildings.  On  Oc- 
tober 13,  1914,  the  appellee  conveyed  to  the 
same  trustee  the  property  included  in  the 
deed  of  September  12,  1912,  and  "also  all  oth- 
er property,  real  and  personal  and  mixed, 
whatsoever  and  wheresoever  situated,  and 
now  owned,  or  which  may  hereafter  be  own- 
ed or  acquired,  by  the  Consolidated  Tramway 
Company,  Incorporated."  The  two  last-nam- 
ed deeds  were  made  "subject  to  all  the 
trusts,  provisos,  and  conditions  as  are  set 
forth  in  the  deed  of  January  1,  1910."  One 
of  the  trusts,  provisos,  and  conditions  in  the 
first  deed  (to  which,  as  we  have  seen,  the  two 
subsequent  deeds  were  made  subject)  is  aa 
follows: 

"Until  default  shall  be  made  in  the  payment 
of  the  principal  or  interest  of  any  of  the  tionda 
hereby  secured,  or  any  part  thereof,  aa  and 
when  the  same  shall  become  due  and  payable, 
or  in  the  performance  or  observance  of  any 
condition,  covenant  or  requirement  of  said 
bonds,  or  of  this  mortgage  or  deed  of  trust,  the 
trustee  shall  permit  and  suffer  the  Consolidat- 
ed Tramwoy  Company,  Incorporated,  its  suc- 
cessors and  assigns,  to  sell,  lease,  use,  possess, 
operate,  and  enjoy  the  franchises  and  property 
herein  mentioned,  and  to  receive  and  use  tho 
total  incomes,  rent»,  issues,  and  profits  thereof: 
Provided,  however,  that  in  the  event  of  a  sale 
of  any  of  the  franchises  or  other  property  here- 
by conveyed  the  proceeds  arising  from  such 
sale,  other  than  the  rents,  issues,  and  profits 
therefrom,  shall  be  reinvested  in  other  propenj', 
which  shall  immediately  become  subject  to  the 
conditions  of  this  mortgage  or  deed  of  trust.** 
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Cb&nej,  tbe  sabstltnted  trustee  for  tbe  Co- 
lombia Tmst  Company,  the  original  tmstee, 
had  adrertlsed  the  property  for  sale,  when 
appellees,  judgment  creditors  of  appellants, 
Died  their  bill  in  the  circuit  court  of  tbe  dty 
of  Roanoke  to  enjoin  the  sale,  and  to  have 
the  deeds  declared  null  and  Told,  on  the 
ground,  among  others,  that  the  deeds  of  trust 
upon  their  face,  as  a  matter  of  law,  were 
fraudulent  and  null  and  void  as  to  them  and 
all  other  creditors  of  the  Consolidated  Tram- 
way Company,  Incorporated. 

The  debts  upon  which  all  these  judgments 
were  founded  were  contracted  subsequent  to 
the  first  deed  of  trust;  two  of  them  were  con- 
'  tracted  prior  to  the  second  and  third  deeds 
of  trust,  and  the  other  debt  was  contracted 
nibseqnent  to  the  second,  and  prior  to  the 
third,  deed  of  trust 

Prom  a  decree  perpetually  enjoining  the 
snbstitated  trustee  from  executing  the  trusts, 
because  the  "advertisement  of  the  sale  was 
fatally  defective,"  and  for  the  further  reason 
that  all  three  of  the  deeds  of  tmst  were 
fraudulent  per  se  as  to  creditors  of  the  Con- 
solidated Tramway  Company,  Incorporated, 
and  annulling  the  same,  this  appeal  was  al- 
lowed. 

[1]  It  will  be  unnecesary  to  consider  the 
first  ground  upon  which  tbe  circuit  court 
rested  its  decree,  since  we  are  of  opinion 
that  the  second  ground  is  plainly  right  and  is 
ocmcluslve  of  the  case. 

There  can  be  no  question,  according  to  the 
Tlrgtnia  decisions,  and,  indeed,  from  the 
general  course  of  decision  elsewhere,  that  the 
absolute  power  of  sale  reserved  to  the  gran- 
tor in  all  of  these  deeds,  as  a  matter  of  law, 
renders  them  per  se  fraudulent  and  void  un- 
der section  2458  of  the  Code. 

From  the  case  of  Lang  ▼.  Lee,  3  Rand.  (24 
Ya.)  410,  decided  in  1825,  down  to  the  pres- 
ent time,  the  proitositton  has  been  maintain- 
ed that: 

"A  deed  of  trust  made  by  the  debtor,  pro- 
fessedly for  the  indemnity  of  certain  preferred 
creditors,  reserving  to  tbe  grantor  a  power  over 
the  property  conveyed,  inconsistent  with  the 
avowed  purposes  of  the  trust,  and  adequate  to 
the  defeat  thereof,  la,  because  of  such  reserva- 
tion, void  as  to  any  creditor  thereby  postponed, 
and  as  to  purchasers." 

b  Perry  v.  Shenandoah  Nat.  Bank,  27 
Grat  (68  Va.)  766,  757,  it  is  said  that: 

"The  principal  case  (Lang  v.  Lee,  supra]  and 
the  doctrine  it  established  had  been  affirmed 
and  approved  in  several  subsequent  cases  And 
may  now  be  held  as  the  settled  law  of  Virginia.'' 

See  footnote  to  principal  case,  Va.  Rep. 
Ann.  608,  where  many  of  the  cases  are  col- 
lected. 

In  Brockenbrough  v.  Brockenbrougfa,  31 
Giat.  (72  Va.)  590,  It  is  said: 

"There  is  no  doubt  that  the  provisions  of  a 
mortgage  or  deed  of  trust  may  be  of  such  a 
character  as  of  themselves  to  furnish  evidence 
sufficient  to  justify  the  inference  of  a  fraudu- 
lent intent.,  Such  is  the  case  when  the  grantor 
reserves  a  power  over  the  property  conveyed 
incompatible  with  the  avowed  purposes  of  the 
tmst  and  adequate  to  the  defeat  thereof.    This 


principle  was  enunciated  in  Lang  v.  Lee,  8 
Rand.  410,  and  has  been  repeatedly  recognized 
by  this  Cfurt  in  subsequent  decisions." 

See,  also,  notes  to  section  2458,  Va.  Code 
1904. 

Among  the  later  decisions  of  this  court  on 
the  subject,  we  may  refer  to  Gray  v.  Atlantic 
Trust  Co.,  113  Va.  580,  75  8.  E.  226,  where, 
as  in  this  case,  tbe  reservation  is  such  as 
to  raise  a  conclusive  presumption  of  fraudu- 
lent Intent  and  render  the  deed  per  se  void, 
and  It  was  held  to  come  within  the  express 
interdiction  of  section  2458,  and  to  be  void 
as  to  all  creditors  whose  rights  are  afTected 
thereby. 

[2]  Section  2468  deals  with  fraudulent  acta 
that  are  void,  and  therefore  its  operati<») 
is  not  limited  to  any  i>articular  class  of  credi- 
tors. It  applies  alike  to  all  creditors  who  are 
delayed,  hindered,  or  defrauded  of  their 
rights  by  the  device  of  the  grantor,  whether 
they  be  existing  or  subsequent  creditors. 
On  the  other  hand,  setcion  2450  deals  with 
gifts,  conveyances,  etc.,  that  are  voluntary, 
or  upon  consideration  of  marriage,  wbldi 
are  only  declared  to  be  void  as  to — 
"creditors  whose  debts  shall  have  been  con- 
tracted at  the  time  it  was  made,  but  shall  not, 
on  that  account,  merely,  be  void  as  to  credi- 
tors  whose   debts   shall   have   been   contracted 

*  *  *  after  it  was  made;  and  though  it  be 
decreed  to  be  void  as  to  a  prior  creditor,  be- 
cause voluntary  or  upon  consideration  of  mar- 
riage, it  shall  not,  for  that  cause,  be  decreed  to 
be  void  as  to  subsequent  creditors.    •    •     •  " 

An  examination  of  the  decisions  of  this 
court  shows  that  transactions  which  are  con- 
demned by  section  2458  may  be  impeached 
by  both  prior  and  subsequent  creditors,  while 
such  as  are  Included  in  section  2468  can  only 
be  set  aside  at  the  suit  of  existing  creditors. 

In  6  E^ncy.  Dig.  of  Va.  and  W.  Va.  Kep. 
617,  it  is  said: 

"There  are  few  decisions  in  Virginia  involv- 
ing this  point  exclusively  since  the  enactment 
of  the  statute  in  1860.  Code  Va.  1887,  f  2459. 
The  tendency  of  the  cases  seems  to  be  to  give 
the  statute  its  plain  and  evident  meaning,  and 
there  is  no  conflicting  construction  observed. 
Tho  rule  seems  settled  that  in  respect  to  after- 
existing  creditors  a  fraudulent  deed  differs  from 
one  that  is  merely  void,  because  not  upon  a 
consideration  deemed  valuable  in  law,  in  that 
the  former  is  void  as  to  such  creditors,  as  well 
as  those  whose  debts  were  created  after  tbe 
deed  was  made,  while  the  latter  is  only  void  as 
to  antecedent  debts,  and  may  be  wholly  sustain- 
ed as  to  those  coming  into  existence  after  its 
date."  Broadfoot  v.  Dyer,  3  Munf.  (17  Va.) 
350;  Hutchison  v.  Kelly,  1  Rob.  (40  Va.)  123, 
39  Am.  Dec.  250;  Ruddle  v.  Ben,  10  Leigh  (37 
Va.)  467;  Johnston  v.  Zane,  11  Grat.  (52  Va.) 
552,  686;  Bratt  v.  Cox,  22  Grat  (63  Va.)  330, 
337;  Whitten  v.  Saunders,  75  Va.  563-  John- 
son V.  Wagner,  76  Va.  587,  690;  McCormick 
v.  Atkinson,  78  Va.  8,  1();  Wirtz  v.  Osburn,  83 
Va.  227,  2  S.  B.  33;  De  Fftrges  v.  Byland, 
87  Va.  404,  12  8.  E5.  805,  24  Am.  St.  Kep. 
659;  Ferguson  v.  Daughtrey,  94  Va.  308,  315, 
26  S.  E.  822;  Quinn-Marshall  v.  Whittaker, 
116  Va.  965,  971,  83  8.  E.  398. 

The  same  rule  seems  to  prevail  in  West 
Virginia.  Thus  in  Silverman  v.  Greaser,  27 
W.  Va.  550,  it  is  said: 

"Where    it    is    shown    that    there    is    fraud 

*  *     *    in  the  making  of  a  deed  [conveying 
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real  estate],  whether  the  actual  fraudulent  in- 
tent relates  to  existing  creditors,  or  is  di- 
rected exclusively  against  subsequent  creditors, 
the  effect  is  plainly  precisely  the  same,  and  sub- 
sequent •  •  •  as  well  as  existing  creditors 
•nay  [for  such  fraud]  successfully  impeach  the 
conveyance." 

The  foregoing  authorities  sustain  the  prop- 
osition that  the  deeds  in  this  Instance,  being 
fraudulent  and  void  as  a  matter  of  law,  were 
amenable  to  attack  at  the  suit  of  subsequent 
creditors. 

The  conclusion  we  have  reached  with  re- 
spect to  these  deeds  imposes  no  unreasonable 
or  embarrassing  limitations  upon  public  serv- 
ice or  other  corporations.  Such  corporations 
In  the  practical  administration  of  their  af- 
fairs are  not  infrequently  confronted  with 
tile  necessity  of  Incurring  and  taking  care  of 
large  bonded  indebtedness,  and  at  the  same 
time  to  retain  such  possession  of  their  prop- 
erties and  revenues  as  wlU  enable  them  to 
meet  current  expenses  and  discharge  their 
duties  to  the  public.  Experience  has  taught 
that  these  purposes  may  be  accomplished 
without  transgressing  any  rule  of  law  or 
violating  the  rights  ot  general  creditors; 
yet  neither  such  corporations  nor  private  in- 
dividuals may  be  permitted,  under  the  guise 
of  securing  creditors,  to  reserve  to  them- 
selves the  power  to  defraud  them. 

The  circuit  court  has  rightly  decided  the 
questions  Involved  in  this  litigation,  and  Its 
decree  must  be  affirmed. 

Affirmed, 


<121   Va.    409) 

LOtriSVILLE  &  N.  R.  CO.  v.  RIELBY. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  1917.) 

L  Cabrikbs  ®=3253(1)  —  Cabbiaob  ot  Pas- 
SENGEBs — Tickets— Function. 
While  a  ticket  may,  particularly  in  the  case 
of  mileage  books,  etc.,  evidence  a  contract  be- 
tween the  carrier  and  passenger,  it  is  ordinarily 
and  in  case  of  an  action  for  ejection  of  a  pas- 
senger by  the  conductor  of  the  carrier  to  be  con- 
sidered only  as  evidence  of  the  passenger's  right 
to  transportation. 

2.  Cabbiebs  €=3254(2) — Cabbiaqb  of  Passbn- 

OEBS— ReOULATION. 

A  provision  in  a  ticket,  considered  in  its 
primary  sense  as  evidence  of  the  passenger's 
right  to  transportation  that  it  should  be  good 
only  on  the  day  of  sale,  is,  being  a  reasonable 
regulation  of  the  carrier,  valid,  in  the  absence  of 
governmental  regulation  or  statute  to  the  con- 
trary. 

8.  Cabbiebs  €=>253(l)M7ABBiAaB  of  Passen- 
GEBs— Tickets. 
Custom  and  usage  have  an  important  bear- 
ing on  the  question  whether  a  ticket  is  some 
evidence  of  the  passenger's  right  to  ride  or  con- 
stitutes a  contract  between  the  parties. 

4.  Cabbiebs  <s=>400(3)— Cabbiaoe  of  Passen- 
OBBB  —  Baooagk  —  Liability  —  Stipula- 
tions. 
As  a  carrier  is  at  common  law  liable  as  an 
insurer  for  baggage,  it  cannot  by  notice  or  ex 
parte  regulation  set  forth  in  a  ticket  limit  such 
liability   where   passenger   did   not   assent. 


6.  Appeal  and  Ebbob  «=»1175(8)— Dctebmi- 
nation. 
Where  a  new  trial  could  avail  plaintiff  noth- 
ing and  judgment  should,  in  the  first  instauce, 
have  been  rendered  for  defendant,  the  court  on 
appeal  from  a  judgment  for  plaintiff  will  revene 
the  case  without  remand,  rendering  judgment  for 
defendant 

Error  to  Circuit  Court,  Wise  County. 

Action  by  V.  R.  Rleley  against  the  Louis- 
ville &  Nashville  Railroad  Company.  There 
was  a  judgment  for  plalntlH,  and  defendant 
brings  error.    Reversed. 

Irvine  &  Stuart,  of  Big  Stone  Gap,  for 
plaintiff  in  error.  C.  R.  McCorkle,  of  Wise, 
for  defendant  in  error. 

In  this  action  of  trespass  on  the  case  the 
defendant  In  error  was  plaintiff  and  the 
plaintiff  In  error  was  defendant  In  the  court 
below.  They  will  be  hereinafter  referred  to 
as  plaintiff  and  defendant 

The  action  was  brought  to  recover  damages 
for  the  alleged  wrongful  ejection  of  the  plain- 
tiff from  a  p&ssenger  train  of  the  defendant 
by  the  conductor  of  the  latter. 

The  Facta. 

The  facts  of  the  case  appear  from  the 
agreed  statement  between  the  parties,  which 
is  as  follows: 

"For  the  purpose  of  saving  time  and  costs,  the 
parties  hereto  have  agreed,  and  do  hereby  agree, 
that  the  following  statements  are  facts,  and  are 
all  the  facts  which  either  party  hereto  wiU  rely 
upon  at  the  trial  of  this  case: 

"(1)  That  the  defendant  is  and  was  a  common 
carrier  of  passengers,  as  alleged  in  the  declara- 
tion, from  the  town  of  Norton,  in  Wise  county, 
Va.,  to  and  beyond  the  town  of  Appalachia,  m 
said  county,  and  that  its  line  of  road  between 
the  said  towns  is  entirely  within  said  county. 

"(2)  That  the  plaintiff,  on  October  15.  1915, 
purchased  from  the_  defendant's  ticket  agent  at 
Blackwood,  which  is  a  station  on  defendanfi 
line  between  said  townp  of  Norton  and  Appa- 
lachia, a  regular  ticket  from  Blackwood  to  Ap- 
palachia, with  the  intention  of  making  the  trip 
on  defendant's  train  that  day,  but  did  not  make 
the  trip.  On  the  following  evening  he  went 
aboard  defendant's  regular  passenger  train  at 
Norton,  to  which  place  he  had  gone  in  the 
meantime,  with  the  purpose  of  going  on  said 
train  to  Appalachia.  He  had  purchased  at  Noi^ 
ton  one  of  defendant's  regular  tickets  from 
Norton  to  Blackwood,  which  he  gave  to  the 
train  conductor  on  leaving  Norton.  Immediate- 
ly after  the  train  left  Blackwood  he  tendered  to 
the  conductor  the  ticket  from  Blackwood  to  Ap- 
palachia, which  he  had  purchased  from  the  de- 
fendant on  the  day  before,  as  above  set  forth, 
which  ticket  is  hereto  attached,  marked  'Exhibit 
Ticket'  This  tidcet  the  conductor  refused  to 
accept,  giving  as  his  reason  for  so  doing  that 
his  instructions  from  the  defendant  required  him 
to  refuse  to  accept  such  tickets,  except  when 
tendered  on  the  date  of  sale,  and  he  demandeil 
of  the  plaintiff  other  fare.  Plaintiff  insist^ 
upon  his  right  to  be  carried  pn  said  ticket,  and 
refused  to  pay  other  fare,  whereupon  the  comluc- 
tor  ejected  him  from  the  train  at  a  point  ahtmt 
one  mile  west  of  Blackwood.  The  ejection  was 
without  force,  and  no  abusive  language  was  us«d 
by  the  conductor.  The  conductor  stopped  the 
train,  and  the  plaintiff  left  the  train  under  pro- 
test 

"(3)  That  the  said  ticket  was  one  of  the  reg- 


«S9For  other  cases  see  same  topic  and  KBY-NUMBER  In  aU  Key-Numbered  Digests  and  Inducaa 


Digitized  by 


Google 


Va.) 


LOmSVILLE  A  N.  K.  CO.  v.  RIELET 


575 


alar  tickets  used  by  the  defendant  in  its  regular, 
daily  passenger  business,  and  that  tlie  plaintiflE 
paid  the  defendant  therefor  at  its  regular  and 
Wally  established  rate,  the  amount  being  $0.18. 

'•(4)  That  the  said  train  upon  which  the  plain- 
tiff -was  being  carried  at  the  time  of  his  ejec- 
tion was  scheduled  to  stop  at  said  town  of  Ap- 
palachia. 

"(5)  That  after  the  train  left  Norton  on  the 
occasion  mentioned,  and  before  it  reached  Black- 
wood, and  at  the  time  the  conductor  took  up 
plaintiff's  ticket  from  Norton  to  Blackwood, 
plaintiff  also  handed  the  conductor  his  said 
ticket  from  Blackwood  to  Appalachia,  but  the 
conductor  then  and  there  returned  to  him  the 
last-named  ticket,  telling  him  that  it  was  out  of 
date,  and  that  be  could  not  honor  it,  but  the 
plaintiff  would  have  to  get  another  ticket  at 
BIa(^wood,  or  pay  cash  fare  from  Blackwood 
to  Appalachian  or  get  off  at  Blackwood.  Alter 
the  train  started  from  Blackwood  plaintiff  again 
tendered  said  ticket  to  the  conductor,  and  refused 
to  pay  cash  fare.  At  the  time  plaintiff  pur- 
chased said  ticket  on  October  15,  1915,  he  did 
not  notice,  and  had  no  knowledge  of,  the  con- 
dition printed  on  said  ticket  with  reference  to 
the  limitation  of  the  time  for  its  use,  and  said 
conation  was  not  brought  to  his  notice  by  the 
defendant  or  any  one  else  until  the  conductor 
called  his  attention  to  the  ticket  and  the  date 
thereon  at  the  time  and  place  above  stated. 

"(6)  That  tiie  amount  of  damage  sustained  by 
the  plaintiff  by  reason  of  said  ejectment  is  the 
warn  of  $350. 

"(7)  It  is  further  agreed  In  this  case  that  the 
whole  matter  of  law  and  of  fact  may  be  heard 
and  determined  and  judgment  given  by  thecourt 
without  the  intervention  of  a  jury,  and  if  the 
court  find  for  the  plaintiff  it  shall  enter  judg- 
ment for  the  said  sum  of  $350  and  costs." 
Exhibit  Ticket. 
"Louisville  &  NashvUle  R.  R.  Co., 
"Blackwood,  Va.,  to  Appalachia,  Va. 
"Good    continuous    passage    beginning 
e    date  of  sale  only  on  train  scheduled  to  stop    2 
▼    at  destination,  otherwise  passeni'er  trans-    3 
2    fer  to  local  train.    Baggage  liability  limit-    0 
8    ed  $100  adult's  ticket,  $50  child's  ticket,    6 
6    nnless  greater  value  declared  and  excess    3 
rate  paid,  according  to  tariff's  regulations. 
"R.  D.  Pusey,  Gen.  Pass.  Agt." 

Indorsed  on  back  as  follows: 

"I*  &  N.  B.  B.  Oct  16,  '16.  Blackwood, 
Va." 

There  was  a  judgment  of  the  trial  court 
In  favor  of  the  plalntlfl  for  $350,  with  Inter- 
est thereon  from  April  4, 1917,  until  paid  and 
costs,  and  the  defendant  assigns  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  In  the  petition  in 
this  case  raise  a  single  question  for  our  de- 
termination, namely: 

[1-21  1.  Was  the  time  limit,  "Good  (for) 
continuous-  passage  beginning  date  of  sale 
only,"  printed  on  the  face  of  the  regular  first- 
class  ticket  In  the  Instant  case,  valid? 

It  will  be  observed  that  the  question  of 
the  validity  of  the  time  limit  referred  to 
arises  in  this  case  upon  the  inquiry  whether 
the  defendant  is-  liable  in  damages  for  the 
conduct  of  Its  conductor  in  ejecting  the  plaln- 
tur  from  its  train.  That  is  to  say,  the  action 
is  not  upon  a  contract  of  carriage,  but  In  tort 
for  the  conduct  of  the  carrier  through  its 
conductor  in  ejecting  the  alleged  passenger. 

In  the  instant  case  this  distinction  could 


not  have  had  any  practical  effect  on  the  re- 
sult of  the  case  If  It  had  been  an  action  for 
breach  of  contract,  but  It  has  a  material  bear- 
ing upon  and  brings  Into  view  more  clearly, 
the  principle  involved,  as  we  shall  presently 
see. 

It  will  be  noted  that  in  the  case  before  us 
the  plalutlfl  had  no  actual  knowledge  or  no- 
tice of  the  time  limit  In  question  until  after 
he  bought  and  received  the  ticket.  It  is  con- 
tended for  plaintiff  that  his  rights  In  the 
premises  are  contractual,  fixed  try  the  con- 
tract of  carriage  between  carrier  and  pas- 
senger, and  that,  therefore,  the  time  limit, 
although  printed  on  the  face  of  the  ticket, 
could  not  form  a  part  of  such  contract  or 
bind  the  plaintiff,  unless  he  bad  actual  no- 
tice of  It,  and  acquiest^  therein,  at  the  time 
the  contract  of  carriage  was  made. 

On  the  other  hand.  It  la  contended  for  the 
defendant-that  the  time  limit  In  question  was 
not  a  matter  of  contract  l)etween  the  pas- 
senger and  carrier,  but  a  regulation  merely 
of  the  carrier  for  the  conduct  of  Its  business, 
the  validity  of  which  Is  to  be  determined 
upon  the  sole  Inquiry  of  Its  reasonableness 
as  such  regulation,  and  not  upon  any  Inquiry 
as  to  its  invalidity  as  a  contract  between  a 
passenger  and  carrier. 

Upon  these  different  positions  the  author- 
ities are  In  considerable  seeming,  and  some  . 
real,  conflict 

In  general.  It  may  l)e  said  that  a  time  limit 
on  a  railroad  ticket  may  be,  at  the  same 
time,  both  a  contract  of  carriage  between  a 
passenger  and  carrier,  and  a  regulation  of  (he 
carrier  for  the  conduct  of  its  tmsiness.  El- 
liott on  Railroads,  §§  1693, 1594, 1598,  arid  the 
numerous  authorities  cited.  As  sometimes 
expressed,  it  may  at  the  same  time  be  "both 
a  receipt  and  a  contract"  Richmond,  F.  & 
P.  R.  CO.  V.  Ashby,  79  Va.  130,  62  Am.  Rep. 
620. 

Primarily,  the  function  of  a  ticket  Is  to 
serve  as  evidence,  as  between  the  conductor 
of  the  carrier's  train  and  the  passenger,  of 
the  latter's  right  to  transportation.  When  a 
ticket  is  serving  such  function,  the  time  limit 
contained  on  it  (whether  on  its  face,  or  back 
or  within  its  folds,  is  Immaterial)  is  a  reg- 
ulation of  the  carrier  for  the  conduct  of  its 
business,  the  validity  of  which  is  to  be  de- 
termined upon  the  sole  Inquiry  of  its  rea- 
sonableness as  such  regulation,  and  not  up- 
on any'  Inquiry  as  to  its  validity  as  a  con- 
tract t)etween  a  passenger  and  carrier.  El- 
liott on  Railroads,  supra,  and  authorities 
there  dted,  among  the  latter  Peabody  v.  Or- 
egon, etc.,  Co.,  21  Or.  121,  26  Paa  1053,  12 
li.  R.  A.  823,  and  note;  Frederick  v.  Mar- 
quette, etc.,  R.  Co.,  37  Mich.  342,  26  Am.  Rep. 
531;  Torton  v.  Milwaukee,  eta,  R.  Co.,  54 
Wis.  234,  11  N.  W.  482,  41  Am.  Rep.  23; 
Bradshaw  v.  So.  Boston  R.  Co.,  135  Mass. 
407,  46  Am.  Rep.  481,  and  note.  See,  also, 
to  the  same  effect,  Va.  &  S.  W.  R.  Co.  v.  HiU, 
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105  Va.  729,  54  S.  E.  872,  6  L.  K.  A.  (N.  S.), 
899,  and  authorities  dted  on  this  subject; 
Elmore  v.  Sands,  54  N.  T.  512,  13  Am.  Rep. 
617.  When  the  question  of  the  validity  of  a 
stipulation  appearing  on  a  railroad  ticket 
with  respect  to  the  passenger's  right  of  trans- 
portation arises,  In  an  action  against  the  car- 
rier In  tort  for  ejection  of  the  passenger  by 
the  conductor  of  the  carrier,  on  principle, 
and  in  accordance  with  the  great  weight  of 
authority,  the  ticket  la  regarded  as  serving 
its  primary  function  aforesaid,  and  the  ticket 
is  con&ldered  as  the  only  evidence  as  between 
the  conductor  and  passenger  of  the  latter's 
right  of  transportation.  Va.  &  S.  W.  R.  Co. 
T.  Hill,  supra;  Elliott  on  Railroads,  |  1594, 
and  authorities  cited,  among  them  the  opin- 
ion of  Taft,  J.,  in  Foullln  v.  Canadian  Pac. 
R.  Co.,  62  Fed.  197,  8  O.  C.  A.  23,  17  U  R.  A. 
800;  Frederick  v.  Marquette,  eta,  Co,  supra; 
and  note  of  Judge  Freeman,  41  Am.  Dec  at 
page  475.  Where,  as,  ta  the  instant  case,  a 
train  of  the  carrier  runs  daily,  from  the 
place  of  departure  to  the  place  of  destination 
of  the  passenger,  and  there  is  no  statutory 
regulation  on  the  subject,  or  regulation  ot 
somebody  having  authority  in  the  premises, 
such  as  the  State  Corporation  Commission,  to 
the  contrary,  such  a  time  limit  as  in  the  in- 
stant case  is  held  by  all  the  authorities  to  be 
a  reasonable  regulation.  Elliott  on  Railroads, 
%  1598,  and  authorities  cited. 

We  consider  the  foregoing  considerations 
upon  principle,  and  the  authorities  referred 
to,  decisive  of  the  instant  case  Ui  favor  of 
the  defendant 

[3]  It  is  true,  as  above  noted,  that  a  rail- 
road ticket  being  delivered  to  the  passenger 
to  be  used  for  its  primary  function  afore- 
said, and  being  accepted  and  so  used  by  him, 
may  also  afford  evidence  of  the  contract  of 
carriage  between  the  passenger  and  carrier 
to  the  extent  that  such  contract  Is  expressed 
by  the  ticket,  if  the  passenger  knowingly  as- 
sents to  the  matters  so  expressed.  The  very 
fact  that  the  passenger  knows  the  primary 
function  aforesaid  of  the  ticket  and  that  he 
takes  it  to  be  used  by  him  to  'serve  such 
function,  and  so  uses  it,  in  the  minds  of  some 
courts  implies  an  assent  on  the  part  of  the 
passenger  to  the  stipulations  on  the  ticket 
with  respect  to  his  rights  of  transportation 
(an  implied  meeting  of  the  minds  of  the  con- 
tracting parties  being  held  to  exist  in  such 
cases),  and  hence  the  ticket  is  held  to  evi- 
dence a  contract  between  the  passenger  and 
carrier  to  the  extent  of  such  stipulations. 
Grogan  v.  C.  A  O.  Ry.  Co.,  89  W.  Va.  415. 19  S. 
E.  563 ;  Freeman  ▼.  Atchison  R.  Co.,  71  Kan. 
237,  80  Pac.  692,  6  Ann.  Cas.  118 ;  and  numer- 
ous like  cases.  Custom  and  usage  may  also 
have  an  Important  bearing  on  whether  such 
stipulations  on  a  ticket  may,  in  particular 
cases,  constitute  a  contract  as  aforesaid,  as 
well  as  at  the  same  time  serve  in  part  the 
primary  function  of  a  ticket.  12  Cyc.  p. 
1058.    In  other  cases,  there  exists  evld^ice 


of  actual  knowledge  on  tbe  part  of  the  pass- 
enger of  the  stipulations  on  the  ticket,  and 
acquiescence  therein,  in  which  cases  there 
can  be  no  question  that  the  ticket  evidences 
a  contract  as  aforesaid,  as  well  as  serves  Its 
primary  function  aforesaid.  Trezona  v,  Chi- 
cago, etc,  R.  Co.,  107  Iowa,  22,  77  N.  W.  486, 
43  Ii,  R.  A.  136,  and  numerous  like  cases. 
There  are  also  classes  of  cases  of  special 
reduced  rate  tickets,  mileage  books,  and  the 
like,  where  there  is  an  express  contract  be- 
tween the  passenger  and  carrier.  In  the 
classes  of  cases  referred  to  above  in  thU 
paragraph,  naturally  the  courts  discuss  the 
subject  of  the  stipulations  aforesaid  on  the 
ticket  from  the  standpoint  of  a  contract 
There  are,  too,  cases  where  the  conductor  of 
the  carrier  himself  violates  the  stipulation 
aforesaid  contained  oa  the  ticket,  as  where 
a  passenger  holds  a  ticket  sold  him  by  the 
carrier  which  stipulates  on  its  face  that  he 
has  the  right  of  transportation  to  a  station 
named  thereon,  and  the  conductor  refuses 
to  stop  the  train  at  such  station.  R.,  F.  k 
P.  Co.  V.  Ashby,  79  Va.  130,  62  Am.  B^.  620. 
In  such  cases  the  ticket  is  very  natnrally 
and  properly  referred  to  as  evidencing  the 
contract  between  the  carrier  and  the  passen- 
ger. There  is  nothing  in  sudi  classes  of 
cases  in  conflict  with  the  holding  as  to  the 
primary  function  of  a  ticket  by  the  great 
weight  of  authority  aforesaid  and  as  to  this 
being  the  function  which  the  ticket  and  the 
time  limitation  on  it  serves  in  cases  of  the 
class  of  the  instant  case.  In  the  former 
classes  of  cases  their  facts  render  it  unneces- 
sary for  the  question  we  have  under  con- 
sideration to  arise.  It  is  doubtless  true, 
however,  that  the  failure  of  the  courts,  in 
some  of  the  cases  referred  to,  to  advert  to 
the  true  principle  invidved,  resting  upon  the 
distinction  as  to  the  primary  function  of  a 
railroad  ticket  aforesaid,  has  produced  con- 
siderable  apparent  confusion  among  the  ao- 
thorities  not  in  truth  existing. 

There  are,  however,  a  few  cases  where  the 
conflict  in  the  authorities  really  exists,  such 
as  those  of  L.  &  N.  B.  Co.  v.  Turner,  100 
Tenn.  213,  47  S.  W.  223,  43  L.  R.  A.  140, 
Norman  v.  Sa  Ry.  Co.,  65  S.  a  617,  44  S.  E. 
83,  06  Am.  St  Repi.  809,  Dagnall  v.  So.  By. 
Co.,  69  S.  O.  110,  48  S.  E.  97,  and  Norman  v. 
B.  C.  Ry.  Co.,  161  N.  C.  330,  77  S.  E.  345, 
Ann.  Cas.  1914D,  917,  which  hold  that  the 
time  limitation  on  a  railroad  ticket  is  a  mat- 
ter it.  contract  and  not  a  matter  of  regula- 
tion of  the  carrier  for  the  conduct  of  Its 
business;  and,  further,  that  the  assent  ot 
the  passenger  to  such  a  stipulation  on  a 
ticket  will  not  be  implied  from  his  accept- 
ance and  use  of  the  ticket,  but  actual  notice 
of  such  stipulation  must  be  shown  to  have 
been  received  by  the  passenger  at  the  time 
be  bought  the  ticket  to  render  the  stipula- 
tion valid.  But  these  cases  are,  as  afore- 
said, against  the  great  weight  of  authority, 
and  not  in  accord  with  what  we  conceive  to 
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be  the  true  principle  involred,  as  af<«:esald, 
and  hence  we  cannot  follow  them. 

[4]  The  case  of  Wilson  v.  C.  &  O.  Ry.  C!o., 
62  Va.  654  (21  Grat.)  is  cited  and  urged  upon 
oar  attention  as  controlling  authority  over 
the  instant  case.  That  case,  however,  in- 
volved the  validity  of  a  stipulation  on  the 
ticket  limiting  the  common-law  duty  and 
liability  of  the  carrier  with  respect  to  the 
baggage  of  the  passenger.  This  could  be 
done  only  by  express  contract  between  the 
passenger  and  carrier.  It  could  not  be  done 
by  notice  or  any  ex  parte  regulation  of  the 
carrier,  however  reasonable.  Hence  the  ex- 
istence-of  a  contract  was  necessary  in  that 
case  to  sustain  the  validity  of  the  stipula- 
tion on  the  ticket,  and  this  court  properly 
held  that  the  ex  parte  stipulation  was  no  evi- 
dence of  a  contract  in  the  absence  of  all  evi- 
dence of  any  knowledge  or  assent  to  it  by  the 
passenger,  at  the  time  the  ticket  was  pur- 
chased. The  liability  of  a  carrier  of  baggage 
is,  at  common  law,  that  of  an  insurer.  The 
liability  of  a  Carrier  of  passengers  is  not 
that  of  an  insurer.  The  same  rules  as  to 
liability  do  not  apply  to  both.  Central  R. 
C!o.  ▼.  Uppman,  110  Oa.  665,  86  S.  B.  202,  60 
Ix  B.  A.  673.  It  is  not  deemed  necessary  to 
develop  here  the  further  distinctions  involv- 
ed. It  is  deemed  sufiSclent  to  say  that  for 
the  reasons  mentioned  and  indicated  the  bag- 
gage liability  cases  are  not  authority  on  tbe 
question  involved  in  the  instant  case. 

[S]  For  the  foregoing  reasons  we  find  that 
there  was  error  in  tbe  Judgment  ccHuplained 
of,  and  the  same  must  be  set  aside  and  an- 
nulled; and,  since  it  is  evident  that  a  new 
trial  would  not  avail  the  plaintiff  anything, 
this  court  will  enter  such  Judgment  as  the 
court  below  should  have  entered  in  favor  of 
the  defendant 

Bevetsed. 


(121    Va.    2U) 

BBOTHEBHOOD  OF  BAILBOAD  TRAIN- 
MEN v.  TICKERS. 

(Supreme  Court  of  Appeals  of  Tirginia.    Sept 
20,  1917.) 

1.  PLXADINa  «=3l93(5)— I>EltUBRXB  TO  DeCLA- 
KATIOR— GboUN  DS. 

A  demurrer  was  properly  overruled,  where 
the  declaration  stated  a  cas^,  and  facts  were 
•afficiently  certain  to  be  understood  by  defend- 
ant 

2.  Wttnksses  «=3343  — Tupeachment— Tna 
OF  AcqriBiNO  Reputation. 

Reputation  for  truth  and  veracity  of  a  party 
who  is  a  witness,  and  whose  character  is  not  in 
iisae,  the  case  not  being  a  criminal  one,  nor  the 
party's  moral  turpitude  being  alleged,  i»  not  lim- 
ited to  general  reputation  ante  litem  motam,  and 
he  stands  in  the  same  position  as  any  other  wit- 
ness in  that  respect 

8.  Witnesses     «=»83— Coupetbnot— Pabtikb 
IN  Civil,  Actions. 
Tbe  fact  that  witneRses  are  parties  to  the 
litigation  affects  their  credibility,  but  not  their 
competency. 


4.  WinraSSBS      <$=s343— IlfPEACHHXNT— PlJuOX 
OP  AOQTTIBINQ  REPtTTATION. 

The  place  of  acquiring  reputation  for  which 
a  witness  ma^  be  impeadied  is  not  eonfined  to 
bis  actual  residence. 

5.  Witnesses  $=3343— Iupeaohuent  —  Plaok 
or  AcQuiBiNO  Reputation. 

In  a  trainman's  action  for  interference  with 
his  seniority  rights  incident  to  his  employment 
fellow  workmen  at  the  termini  of  the  road  and 
along  tbe  route  were  proper  character  witnesses 
to  impeach  his  general  reputation  for  truth  and 
veracity,  plaintiff  having  testified  as  a  witn«M% 
and  it  was  immaterial  that  th^  did  not  resida 
in  his  neighborhood. 

Error  to  Corporatloo  Court  of  Bristol. 

Action  by  W.  T.  Vickers  agalnat  the  Brotb- 
erhood  of  Railroad  Trainmen.  Judgment  for 
plahDtUt,  and  defendant  brings  error.  Re- 
versed. 

Jno.  W.  Price,  of  Bristol,  J.  O.  Wilbum,  of 
Knoxvllle,  Tenn.,  and  F.  W.  De  Friece,  of 
Bristol,  for  plaintiff  in  error.  Gilmer  & 
Stant  and  Geo.  M  Warren,  all  of  Bristol,  tor 
defendant  In  error. 

WHITTLE,  P.  This  was  an  action  of  tres- 
pass on  the  case,  brought  by  Vickers  against 
tlie  Brotherhood  of  Railroad  Trainmen  (who 
will  hereafter  be  called  plaintiff  and  defend- 
ant), to  recover  damages  for  the  alleged 
wrongful  and  unjustifiable  Interference  by 
tbe  defendant  with  the  contractual  relation 
existing  betweoi  plaintiff  and  the  Virginia  & 
Southwestern  Railway  Company,  his  employ- 
er, whereby  the  seniority  rights  acquired  by 
plaintiff  as  an  incident  to  his  employment 
were  seriously  affected,  the  result  of  which 
was  the  taking  from  plaintiff  of  regular  runs 
ahd  better  pay,  and  the  reduction  of  his  regu- 
lar monthly  pay  as  brakeman  and  flagman 
from  $100  to  $20.  The  trial  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff  for  |1,- 
600. 

[1]  1.  There  was  a  demurrer  to  the  decla- 
ration, which  the  court  overruled,  and  that 
ruling  is  made  the  first  assignment  of  error. 
We  think  the  action  of  the  court  in  overrul- 
ing the  demurrer  was  plainly  rig^t.  The  dec- 
laration states  a  good  cause  of  action,  and 
measures  up  to  the  required  standard  under 
the  procedure  in  this  state. 

In  Burks'  Pleading  &  Practice,  p.  346,  it  is 
said: 

,  "The  test  of  the  snfficiency  of  eveiy  declara- 
ti(Hi  is:  Does  it  state  a  case?  And  does  it  stata 
the  facts  with  sufficient  certainty  to  be  under- 
stood bv  tbe  defendant  who  is  to  answer  it,  the 
jury  woo  are  to  try  the  issue,  and  the  court 
which  is  to  render  jvdgment?" 

The  allegations  of  this  declaration  furnish 
an  affirmative  answer  to  each  of  these  quer- 
ies. 

[2]  2.  Tlie  only  other  assignment  of  error 
which  calls  for  special  notice  involves  the 
ruling  of  tbe  court  la  excluding  the  testimony 
of  a  number  of  character  witnesses,  who 
were  introduced  by  defendant  to  impeach  the 
general  reputation  of  plaintiff,  who  had'tes- 
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tifled  In  his  own  behalf,  for  truth  and  veraci- 
ty. The  ruling  Involved  a  number  of  witness- 
es, the  exception  to  whose  testimony  is  set 
out  In  bills  of  exceptions  4,  5,  7,  8,  and  9. 
After  considerable  colloquy  between  the  court 
and  counsel  for  defendant,  the  court  definite- 
ly ruled  on  the  question  as  follows: 

"In  view  of  the  rule  laid  down  in  section  1618 
of  Wigmore  on  BMdence,  volume  2,  'that  reputa- 
tion at  any  time  after  a  charge  published,  or 
other  controversy  begun,  is  not  admissible,'  the 
court  excluded '  the  testimony  of  this  witness." 

An  examination  of  section  1618  shows  that 
the  court  was  led  into  error  by  falling  to  ob- 
serve the  distinction  drawn  by  the  learned 
author  between  proof  of  the  general  reputa- 
tion of  a  party,  and  the  general  reputation 
of  a  «)Une»»  for  truth  and  veracity.  With  re- 
spect to  the  former  he  observes: 

"(a)  Where  the  desired  character  is  that  of  a 
party— tot  example,  the  defendant  in  a  criminal 
charge,  the  prosecutrix  in  a  rape  charge,  or  the 

glaintiff  in  a  statutory  action  for  seduction — it 
I  obvious  that  after  the  charge  has  become  a 
matter  of  public  discussion,  and  partisan  feeling 
on  either  side  has  had  an  opportunity  to  produce 
an  effect,  a  false  reputation  is  likely  to  be  cre- 
ated; a  reputation  based,  perhaps,  in  part  npon 
rumors  about  the  very  act  charged  or  upon  the 
interested  utterances  of  either  party.  The  safe- 
guards of  trustworthiness  are  here  lacking. 
*  *  *  Accordingly,  it  is  generally  agreed  that 
a  repntation  at  any  time  after  a  charge  publish- 
ed, or  other  controversy  begun,  is  not  admissi- 
ble.   •    •    • 

"(2)  In  the  case  of  a  witne$t,  the  conditions 
above  pointed  out  do  not  nsually  affect  his  repu- 
tation, because  his  conduct  is  not  the  subject  of 
the  controversy.  Moreover,  although  a  witness 
may  sometimes  be  so  related  to  the  controversy 
or  to  the  parties  as  to  have  suffered  in  conse- 
quence of  partisan  feeling,  yet  the  situation 
liardly  requires  that  as  a  general  rule  a  limita- 
tion to  reputation  ante  litem  motam  should  be 
enforced.  Accordingly  the  reputation  of  a  wit- 
ness, even  up  to  the  time  of  testifying,  is  gener- 
ally regarded  as  adjaissible.  Where  the  witness 
is  also  a  party,  it  would  seem  that  the  rule  ap- 
plicable to  a  party  should  apply." 

As  we  understand  the  qualification  last 
above  referred  to,  It  means  this:  That  in  a 
criminal  prosecution,  or  some  other  contro- 
versy Involving  the  moral  character  of  a  par- 
ty, the  evidence  must  be  limited  to  his  gen- 
eral reputation  ante  litem  motam,  and  that 
in  such  case,  "when  the  witness  is  also  a 
party.  It  would  seem  that  the  rule  applicable 
to  parties  should  apply."'  The  reason  for  the 
qualification  would  seem  to  be  that  otherwise 
a  rule  designed  to  shield  a  party  against  the 
post  litem  influence  of  the  prosecution  or  a 
charge  involving  his  moral  character  would 
practically  be  abrogated^^ould  he  exercise 
the  privilege  of  becoming  a  witness  in  liis 
own  behalf.  In  the  chapter  in  which  section 
1618  occurs,  Professor  Wigmore  is  discussing 
exceptions  to  the  hearsay  doctrine,  and  the 
quallflcatlou  to  the  general  rule  when  the  in- 
dividual whose  moral  character  is  directly  In 
issue  occupies  the  dual  relation  of  party  and 
witness  only  applies  wheu  Ills  character  is  in 
Issue  upon  the  pleadings,  and  not  when  the 
question  of  his  general  reputation  for  truth 
and  veracity  arises  in  the  usual  way  disso- 


ciated from  any  charge  of  turpitude.  In  the 
latter  instance  he  stands  as  any  other  wit- 
ness, and.  is  subject  to  the  general  rule  and 
not  to  the  exception.  The  learned  author 
cites  for  the  qualification  State  v.  Marks,  16 
Utah,  204,  61  Pa&  1089,  and  against  it  State 
V.  Sprague,  64  N.  J.  Law,  419,  45  AtL  788; 
Commonwealth  v.  Hourigan,  89  Ky.  313,  12 
S.  W.  550;  Renfro  v.  State,  42  Tex.  Cr.  398, 
56  S.  W.  1013. 

[3]  But  it  Is  insisted  that  the  evidence  was 
inadmissible  for  the  further  reasons  that  tlie 
witnesses'  were  parties  to  the  litigation,  and, 
besides,  that  they  were  not  acquainted  with 
the  general  reputation  of  the  plalntlfF  for 
truth  and  veracity  in  the  community  in  whicA 
he  lived.  The  first  ground  affects  the  cred- 
ibility, but  not  the  competency,  of  the  witr 
nesses.  Brown  ▼.  U.  S.,  164  U.  S.  225,  17 
Sup.  Ct.  33,  41  li.  Ed.  411. 

[4, 6]  Plaintiff,  as  we  have  seen,  was  a 
brakeman  and  flagman  on  the  Virginia  & 
Southwestern  Railway,  and  the  second  ob- 
jection makes  the  point  that  his  fellow  work- 
men and  other  persons  with  whom  he  came  in 
dally  contact  at  the  termini  of  the  road  and 
along  the  line  of  his  route  were  not  of  the 
community  in  which  he  lived.  This  we  con- 
ceive is  a  mlKcoDception  of  the  rule  and  the 
reason  ui>on  which  it  rests.  The  place  of 
acquiring  reputation  is  not  confined  to  ac- 
tual residence. 

In  30  Am.  &  Eng.  Ency.  of  Law.  p.  1079, 
it  is  said: 

"A  man's  neighborhood  or  place  of  residence 
extends  for  these  purposes  as  far  as  he  is  well 
known,  as  far  as  people  are  acquainted  with  liiin 
and  his  character." 

The  impeaching  witness  must  "know  Uc; 
reputation  among  his  general  associates." 

The  case  of  Smith  v.  United  States,  161  U. 
S.  85,  16  Sup.  Ct.  483,  40  L.  Ed.  626,  is  in- 
structive in  this  aspect  of  the  question.  It 
was  there  held: 

"On  a  trial  for  murder,  where  several  witness- 
es who  testified  that  the  deceased  had  the  repu- 
tation of  being  a  quarrelsome  and  daogerous 
character,  had  been  arrested  for  variona  offenses, 
and  on  one  of  them  convicted,  while  none  of 
them  had  kept  a  gambling  place,  an  inatmction 
to  the  jury  to  cast  aside  as  worthless  matter 
such  testimony,  if  it  comes,  from  'keepers  of  dives 
and  gambling  houses  and  gambling  hells  and  vio- 
lators of  law  and  prison  convicte,'  with  reiter- 
ated statements  to  the  effect  that  men  of  pure 
character  only  are  competent  to  know  what 
character  is,  is  error,  and  entitles  the  defendant 
to  a  new  trial,  as  the  credibility  of  witnesses  ii 
a  matter  for  the  jury,  and  the  instruction  with- 
drew tliis  matter  from  their  consideration." 

Mr.  Justice  Oray,  in  delivering  the  unani- 
mous opinion  of  the  court,  observed: 

"The  character  of  a  qnarrelsome  and  danger- 
ous man  is  not  always  so  well  known  to  peaee> 
able  and  law-abiding  citizens  that  their  testimo- 
ny upon  the  subject  can  be  had.  In  this,  as  in 
other  matters  involved  in  the  administration  of 
the  criminal  law,  it  is  often  necessary  to  resort 
to  those  who  are  more  familiar  with  the  persons 
between  whom,  and  in  the  places  in  which,  quar- 
rels and  affrays  are  apt  to  take  place." 
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Tliose  most  likely  to  be  acquainted  witb  the 
general  reputation  of  tbe  plaintiff  for  truth 
naturally  might  be  expected  to  be  found 
among  his  associates  engaged  in  a  common 
employment.  Nor  is  it  an  unreasonable  con- 
struction to  hold  that  the  neighborhood  of 
one  engaged  in  local  railroading  is  coezten- 
sdve  with  the  line  over  which  he  tvorks,  and 
that  persons  with  whom  be  comes  in  daily 
contact,  and  with  whom  he  is  familiarly  ac- 
quainted, should  be  classed  as  neighbors  in 
tbe  true  sense  of  the  rule  in  question. 

Upon  these  considerations,  we  are  of  opin- 
ion that  the  trial  court  erred  In  excluding  the 
testimony  of  the  witnesses  offered  by  defend- 
ant to  proye  the  general  reputation  of  plalutifl 
for  truth  and  veracity  post  litem  motam,  for 
which  error  the  judgment  must  be  reversed, 
and  tbe  case  remanded  for  a  new  trial. 

There  were  other  assignments  of  error, 
mostly  in  regard  to  the  ruling  of  the  court  on 
inbtructions;  but  they  were  not  pressed,  and 
it  is  unnecessary  to  consider  them,  as  they 
may  or  may  not  arise  at  the  next  triaL 

Reyersed. 

SIMS,  J.,  absent 


<121    Va.   5M) 

SCHOOL  BOARD  OF  LIPPS  DIST.  NO.  4 

OP  WISE  COUNTY  v.  SAXON  LIME 

&  LUMBER  CO. 

^Supreme  Court  of  Appeals  of  Virginia.    Sept. 
20,  1917.) 

WoHK  AKD  LabOB  ®=»3 — IlCFUKD  CoNTBACTS 

—Quantum  Mebuit. 
The  contractor,  who  had  agreed  to  construct 
«  school  bailding,  entered  into  a  contract  with 
plaintiff  for  the  millwork.  Before  tbe  millwork 
material  was  delivered,  the  contractor  became 
a  bankrupt,  and  he  failed  or  refused  to  accept 
shipments  of  millwork  made  on  the  day  he  filed 
his  petition  in  bankruptcy  and  tbe  day  follow- 
ing. Plaintiff  notified  the  carrier's  agent  not 
to  deliver  the  shipments  to  any  one  except  on 
a  written  order,  but,  notwithstanding  the  In- 
stmctions,  the  material  was  delivered  to  the 
agent  of  the  contractor's  trustee  in  bankruptcy. 
Onie  trustee  at  that  time  expected  to  complete 
the  contract,  hot,  abandoning  his  intention,  ex- 
pressly relinquished  his  previonsly  asserted 
rights  to  the  materials.  Tbe  chairman  of  the 
school  board,  which  used  the  materials  in  com- 
pleting the  building,  wrote  plaintiff  that  the 
Ml]  for  material  had  been  delivered  to  them  by 
tbe  ftustee  and  that  they  would  not  try  to  evade 
payment  Held  that,  regardless  oi  whether 
plaintiff  had  any  right  of  stoppage  in  transitu 
or  whether  there  was  any  express  contract, 
there  was  an  implied  agreement  on  tbe  part  of 
the  school  board  to  pay  for  the  materials. 

Error  to  Circuit  Court,  Wise  County. 

Assumpsit  by  the  Saxon  Lime  &  Lumber 
Company  against  the  School  Board  of  Lii^s 
District  No.  4  of  Wise  County.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Bond  &  Bruce,  of  Wise,  for  plaintiff  in  er- 
ror. Vicars  &  Peery,  of  Wise,  for  defendant 
in  error. 


PRENTIS,  J.  This  case  arises  out  of  this 
state  of  facts :  The  school  board  of  Llpps  dis- 
trict No.  4  of  Wise  county,  hereinafter  called 
the  school  board,  entered  into  a  contract  with 
one  David  J.  Phlpps  for  the  construction  of 
a  school  building  in  the  town  of  Coebum. 
Phlpps,  to  whom  tbe  plans  and  speciflcations 
had  been  furnished,  entered  into  a  contract 
with  the  Saxon  Lime  &  Lumber  Company, 
hereinafter  called  the  plaintiff,  for  furnish- 
ing a  certain  part  of  the  building  material, 
known  as  millwork,  for  the  sum  of  $1,345, 
delivered  at  Coebum,  freight  prepaid.  Be- 
fore all  ot  this  millwork  material  was  deliv- 
ered to  Phlpps,  he  became  a  bankrupt  On 
August  28,  1913,  the  very  day  upon  whidi  he 
filed  his  petition  in  bankruptcy,  the  plain- 
tiff shipped  a  large  part  <a  the  material  from 
its  plaice  of  business  at  Bluefleld,  W.  Va., 
and  the  rest  of  the  mat»lal  here  involved  on 
the  next  day.  Ptdpps  either  failed  or  re- 
fused to  receive  tbe  shipments  when  they  ar- 
rived at  Coebum,  and,  the  agent  of  the  rail- 
way company  at  Bluefleld,  having  notified  the 
plaintiff  thereof,  the  plaintiff  notified  such 
agent  to  hold  the  shipments  and  not  to  de- 
liver to  any  one  except  upon  a  written  or- 
der. Notwithstanding  this  order  not  to  de- 
liver these  shipments,  the  railway  company 
thereafto-  delivered  them  at  Coebum  to  J. 
W.  Smoot  who  was  acting  as  the  agent  for 
W.  E.  Barrett,  trustee  in  bankruptcy  for 
Phlpps.  At  that  time  Barrett  contemplated 
taking  upon  himself  the  completion  of  the 
contract  with  the  school  board  and  assume 
ing  Phlpps"  obligations  with  reference  there- 
to. Smoot  the  agent  of  Barrett  testified  that 
he  unloaded  it  "by  the  order  of  Barrett  trus- 
tee, with  the  understanding  that  he  would 
see  that  the  Saxon'  Lime  &  Lumber  Company 
were  paid  for  the  lumber."  After  that  time 
Barrett  trustee,  abandoned  his  idea  of  com- 
pleting the  construction  of  the  building,  and 
so  notified  the  parties  in  interest  and  ex- 
pressly relinquished  bis  previously  asserted 
claim  to  such  materials,  whereupon  the  school 
board  proceeded  Itself  to  complete  the  build- 
ing. It  used  the  materials  contained  in  the 
shipments  of  August  2Sth  and  29th,  which 
had  been  placed  by  Smoot  as  the  agent  of 
Barrett  trustee,  within  the  uncompleted 
school  building. 

By  letter  of  October  6,  1913,  the  school 
board,,  by  J.  D.  Clay,  Jr.,  chairman,  wrote 
the  plaintiff,  stating,  among  other  things, 
that: 

"The  bill  of  material  in  question  was  turned 
over  te  us  by  Mr.  W.  E.  Barrett,  receiver  for 
D.  J.  Phibps,  and  he  has  asked  us  to  either  ac- 
count to  Dim  for  same  or  hold  the  funds  sub- 
ject to  the  order  of  the  court" 

He  further  says: 

"  *  •  •  As  the  matter  now  stands,  the 
rights  of  property  will  have  to  be  tried  in  the 
courts,  and  when  in  whom  equity  exists  is  de- 
cided, the  school  board  will  not  try  to  evade 
payment  of  the  bilL" 
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On  October  16,  1913,  tlie  attorney  for  the 
trustee  wired  the  Saxon  Idme  &  Lumber 
Company,  relinquishing  all  claim  to  the  prop- 
erty delivered  to  the  railway  company  on 
August  28tb  and  thereafter. 

Mr.  J.  N.  Hlllman,  superintendent  of  schools 
of  Wise  connty,'  on  Korember  6th,  and  by  au- 
thority of  the  school  board,  In  response  to 
a  request  f(xi  settlement,  wrote  the  plalntifC, 
indicating  a  readiness  to  pay  just  as  soon 
as  he  was  satisfied  the  invoice  was  correct. 

There  was  other  correspondence,  but  what 
has  been  referred  to  is  sufficient  tOi  show  the 
conditions  under  which  the  material  was 
used  by  the  school  board  in  the  ccmstruction 
of  the  scho<^  building.  Having  failed  to  se- 
cure settlement,  the  plaintiff  instituted  its 
action  In  assumpsit  against  the  school  board 
and  the  bankrupt's  estate. 

The  defense  is  based  upon  the  idea  that  the 
school  board  succeeded  to  Phils'  nights  and 
could  claim  the  benefit  of  his  contract  with 
the  plaintiff,  without  assuming  its  obligation. 
There  are  several  exertions  to  the  refusal 
of  the  court  to  admit  evidence  as  to  the  previ- 
ous transactions  between  Phlpps  and  the 
lumber  company.  In  our  view,  the  uncontra- 
dicted facts  show  that,  even  if  the  rejected 
evidence  had  been  admitted,  it  presents  no 
defense  to  the  action.  Inasmuch  as  Phlpps 
himself  declined  to  recdve  the  material  here 
Involved,  because  his  title  thereto  had  be- 
come vested  in  bis  trustee  in  bankruptcy,  and 
the  trustee,  though  he  received  it  from  the 
transportation  company,  afterwards  surren- 
dered all  dalm  thereto,  and  the  school  board, 
knowing  of  all  these  facts,  appropriated  and 
used  the  material  involved,  the  law  will  im- 
ply a  promise  to  pay  tfierefor.  Moneover, 
there  is  evidence  in  the  case  indicating  an 
express  promise  to  pay  by  those  claiming  to 
represent  the  school  board. 

There  is  some  discussion  of  the  right  of 
st<^pege  In  transitu,  and  the  claim  is  made 
that  under  the  circumstances  the  plaintiff 
could  not  exercise  that  right  The  answer  to 
this  is  that  the  plaintiff's  right  to  recovery 
does  not  depend  upon  the  exercise  of  that 
right  The  school  board,  having  used  the 
building  material,  which,  when  refused  by  the 
trustee  in  bankruptcy,  reverted  to  the  plain- 
tiff, should  pay  for  it 

The  verdict  of  the  Jury  in  favor  of  the 
plaintiff  was  the  only  verdict  which  could 
properly  have  been  found. 

It  is  probable  that  this  controversy,  would 
not  have  arisen,  but  for  the  fact  that  Phlpps, 
the  bankrupt,  had  given  bond  to  the  school 
board  for  the  i>erformance  of  his  contract  to 
complete  the  building,  and  they  were  cau- 
tioned not  to  do  anything  which  might  be 
construed  to  release  the  bonding  company, 
the  surety  on  that  bond. 
The  judgment  will  be  affirmed. 
Affirmed. 


(la  Va.  CT) 
VICARS  V.  WBISIGER  OIX)THING  00.  et  aL 
(Supreme  Court  of  Appeals  <tf  Virginis.     Sept 
20,  1917.) 

1.  Vendob  and  Pttbchaseb  «=>239(4)— Bona 

FlOE    PDBCHABEB    —    PsOTBOnON    AOAINSI 

JnnoifBNT  Lien. 
A  bona  fide  purdiaser  of  land  without  noties 
that  a  judgment  debtor  bad  any  equitable  in^ 
terest  therein  was  protected  against  the  jndg- 
ment  creditor's  lien. 

2.  Vendob  and  Pdbchaseb  9=»244  —  Bona 
fidk  pubohasxb  —  sufficiknot  oj  bvi- 

DEN  OB. 

Evidence  as  to  fraud  upon  creditors,  not 
presented  until  20  years  after  occurrences  refer- 
red to  and  after  the  debtor  had  been  a  fugitiTe 
from  jnstice  for  many  years,  fteld  insufficient  to 
support  a  judgment  creditor's  lien  as  against  a 
bona  fide  purchaser. 
8.  Ebtopfel  «=>68(S)  —  Previous  AsBEvnoR 

OF  TlTUE  IN  ANOTHEB. 

Plaintiff,  having  in  another  action  alleged 
title  in  defendant's  predecessor  and  received 
benefit  of  such  litigation,  held  estopped  to  deny 
validity  of  bona  fide  sale  to  defendant  under  de- 
cree in  former  suit  so  as  to  enforce  a  judgment 
lien. 

Appeal  from  Circuit  Court,  Russell  Connty. 

Bill  by  the  Welslger  Clothing  Company  and 
others  against  A.  M.  Vicars.  Decree  for 
plaintiffs,  and  defendant  appeals.  Reversed, 
and  bill  dismissed. 

Clarence  0.  Burns,  of  Lebanon,  and  Fulton  ft 
Vicars,  of  Wise,  for  appellant  W.  W.  Bird, 
of  Lebanon,  for  appellees. 

PRENTIS,  J.  The  appellees  filed  their  bin 
in  the  circuit  court  of  Russell  county,  Va., 
In  November,  1910,  alleging  that  they  had 
judgments  against  one  J.  F.  Porter,  which 
constituted  liens  upon  three  tracU  of  land 
held  by  the  appellant,  A.  M.  Vicars,  who  had 
bought  it  in  1907  under  decrees  of  the  cir- 
cuit court  of  Wise  county  entered  in  another 
chancery  suit  instituted  in  1896  by  the  Wds- 
iger  Clothing  Company,  one  of  the  apposes 
here,  subjecting  the  same  lands  to  the  Uen 
of  its  judgment  against  one  John  W.  Bates. 

The  bill  In  the  Wise  county  case  alleged 
that  the  land  had  been  conveyed  to  Mary 
Bates,  the  wife  of  John  W.  Bates,  by  Martha 
J.  Porter,  that  Jolm  W.. Bates  had  furnished 
the  entire  consideration  therefor,  and  that 
the  conveyance  to  Mary  Bates  was'  mads 
with  hitent  to  hinder,  delay,  and  deftand  her 
husband's  creditors.  The  appellant,  having 
purchased  the  land  at  the  said  judicial  sale 
in  1907  end  fully  paid  therefor,  and  finding 
that  the  legal  title  to  One  of  the  parcels  was 
still  outstanding  in  H.  S.  Porter  (thou^ 
he  had  executed  his  title  bond  and  deed  to 
Martha  J.  Porter,  which  deed  had  never  been 
delivered  because  the  purchase  price  had 
not  been  fully  paid),  obtained  a  conveyance 
from  B.  S.  Porter,  and  thus  before  the  In- 
stitution of  this  suit  he  had  acquired  the 
legal  title  to  all  of  the  property.  This  suit 
in  Russell  county  was  instituted  for  the  pur- 
pose of  subjecting  the  same  lands  to  the 
lien  of  the  judgments  held  by  the  appelleei 
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against  J.  F.  Porter,  and  the  bill  alleges  that 
J.  F.  Porter,  at  the  time  of  and  snbsequent 
to  the  rendition  of  their  Judgments,  was  the 
true  owner  thereof,  having  paid  all  the  pur- 
chase money  therefor,  and  that  the  legal 
title  thereto  had  been  conveyed  to  Martha 
J.  Porter,  bis  wife,  in  fraud  of  his  creditors. 
It  will  be  noted  that  this  suit  was  not  in- 
stituted until  1910,  nearly  20  years  after  the 
alleged  fraudulent  transactions. 

The  circuit  court  decreed  in  favor  of  the 
appellees,  and  held  that  the  Judgments 
against  Porter  were  liens  upon  this  land. 

1.  The  appellant  alleges  that  he  is  an  in- 
nocent purchaser  of  the  said  tracts  of  land 
for  value  and  without  notice  of  the  alleged 
fraudulent  conduct  of  J.  F.  Porter  and  Mar- 
tha J.  Porter  his  wife. 

In  Moore  and  others  v.  Sexton's  Ez'r,  30 
Grat  (71  Va.)  606,  it  is  held  that  if  a  Judg- 
ment debtor  purchases  land  and  procures 
it  to  be  conveyed  to  another,  and  that  other 
conveys  it  in  trust  to  secure  a  bona  fide  debt, 
that  creditor  being  ignorant  that  the  Judg- 
ment debtor  had  furnished  the  purchase  mon- 
ey, the  Judgment  creditor  has  no  lien  upon 
the  land  for  his  debt  as  against  the  creditor 
secured  by  the  deed  of  trust ;  and  it  is  stated 
in  the  opinion,  in  substance,  that  even  though 
the  Judgment  debtor  had  a  secret  equitable 
interest  in  the  lot,  the  creditor's  Judgment 
lien  could  not  so  attach  thereto  as  to  over- 
reach the  legal  title  of  a  purchaser  from  the 
debtor  for  value  and  without  notice.  The 
docketing  of  the  Judgment  is  required  to  give 
notice  to  subsequent  purchaser^  but  the 
docketing  of  the  Judgment  against  the  Judg- 
ment debtor  gives  no  notice  of  the  lien  of 
the  Judgment  upon  land,  the  legal  title  to 
which  stands  in  the  name  of  another. 

In  Rorer  Iron  Co.  v.  Trout  and  Wife,  83 
Va.  387.  2  S.  E.  713,  6  Am.  St  Rep.  285,  it  is 
held  that  purchasers  for  value  without  no- 
tice are  not  affected  by  latent  equities;  and 
grantees  from  such  purchasers  stand  in  the 
same  position  as  their  grantors,  although 
such  grantees  wete  affected  with  notice  at 
the  time  of  the  grant. 

In  Snyder  v.  Grandstafl,  96  Va.  477,  81 
S.  E.  648,  70  Am.  St  Rep.  863,  Judge  Card- 
well  says  this: 

"A  purchaser  for  value  and  without  notice  is 
not  affected  by  any  latent  equity.  A  mutual 
mistake  stands  on  the  same  footing  as  any  otli- 
er  equity.  Kerr  on  Fraud  and  Mistake,  p.  436, 
■pedfically  lays  this  down  as  to  mistake:  'As 
against  a  bona  fide  purchaser  for  value  without 
notice,  no  relief  can  be  had  in  equity.'  Almost 
the  same  words  are  used  in  Pomeroy  on  Elquity, 
1 776.  But  the  case  of  Carter  v.  Allan,  21.  Grat. 
241,  and  on  this  point  it  is  cited  with  approval 
in  Rorer  Iron  Co.  v.  Trout  supra,  is  directly  in 
point  The  doctrine  that  the  courts  of  equity 
will  not  grant  relief  against  bona  fide  purchas- 
ers without  notice  has  always  been  adhered  to 
as  an  indispensable  muniment  of  title.  It  is 
wholly  immaterial  of  what  nature  the  equity  is, 
whether  it  is  founded  on  a  lien  or  incumbrance, 
or  trust,  or  a  fraud,  or  any  other  claim ;   for  a 


bona  fide  purchaser  of  the  estate  for  a  valuable 
consideration  without  notice  purges  away  the 
equity  from  the  estate,  in  the  hands  of  all  per- 
sons who  may  derive  title  under  it,  with  the 
exception  of  the  original  party  whose  conscience 
stands  bound  by  the  violation  of  his  trust  and 
meditated  fraud.'  In  Rorer  Iron  Co.  v.  Trout 
supra,  the  same  broad  doctrine  is  laid  down :  'It 
cannot  be  questioned  at  this  day  that  the  pur- 
chaser for  value  without  notice,  actual  or  con- 
structive, wUl  not  be  affected  by  a  latent  equity, 
whethei*  by  lien,  incumbrance,  or  trust  or 
fraud  or  any  other  claim.' " 

The  doctrine  is  reiterated  In  Rhea  v. 
Shields,  103  Va.  312.  49  S.  B.  70,  and  in  Va. 
Iron  Co.  V.  Bond,  HI  Va.  319,  68  S.  B.  1006, 
and  cannot  be  controverted. 

[1,  2}  These  cases  are  conclusive,  for  there 
is  neither  allegation  nor  proof  that  John  W. 
Bates  or  Mary  Bates,  under  whrnn  Vicars, 
the  appellant,  dalmed,  or  Vicars  himself,  at 
the  time  he  completed  his  purchase,  had  any 
notice  whatever  that  J.  F.  Porter,  the  Judg- 
ment debtor,  ever  had  any  equitable  inter* 
est  in  or  claim  to  the  property.  The  evidenoe 
submitted  as  to  the  fraud  upon  Porter's  cred- 
itors, if  promptly  presented,  might  have  been 
Bufiicient  to  have  shifted  the  burden  of  proof 
to  bin),  bat,  presented  as  it  Is  20  years  atba 
the  occurrences  referred  to,  after  Porter  has 
been  a  fugitive  from  Justice  for  many  years, 
and,  according  to  one  witness,  is  now  dead, 
is  utterly  insufficient  to  support  the  decree, 
against  an  innocent  purchaser  for  value  with- 
out notice. 

[>]  2.  It  is  also  true,  as  to  the  appellee,  the 
Welsiger  Clotliing  Company,  that  it  is  estop- 
ped to  deny  the  validity  of  the  sale  to  the 
appellant  In  the  former  suit  In  Wise  coun- 
ty It  alleged  that  the  property  belonged  to 
John  W.  Bates.  It  received  the  benefit  of 
that  litigation  and  applied  the  proceeds  of 
the  sale  to  the  satisfaction  of  its  Judgment 
against  Bates,  and  is  hence  precluded  from 
assuming  an  inconsistent  position  in  this  suit 
to  the  prejudice  of  Vicars,  the  purchaser  un- 
der decrees  in  the  former  suit  Rhea  t. 
Shields,  103  Va.  312,  49  S.  B.  70;  Hazd  ▼. 
Lyden,  61  Kan.  233,  32  Pac.  808,  37  Am.  St 
Rep.  273;  Woodstock  Iron  Co.  t.  Fnllen- 
wider,  87  Ala.  684,  6  South.  197,  13  Am. 
St  Rep.  78;  Fallon  v.  Worthlngton,  13  Colo. 
669,  22  Paa  060,  6.L.  R.  A.  708,  16  Am.  St 
Rep.  231;  Brewer  t.  Nash,  16  R.  I.  468,  17 
Atl.  867,  27  Am,  St  Rep.  749;  Rawles  ▼. 
Jackson,  104  Ga.  693,  30  S.  E.  820,  69  Am. 
St  Rep.  185;  Davis  v.  Wakelee,  156  U.  S. 
680,  15  Sup.  Ct  666,  39  L.  Ed.  579;  Daniels 
V.  Teamey,  102  U.  S.  416,  26  L.  Ed.  187; 
Johnson  Brlnkman  Co.  v.  Railway  Co.,  126 
Mo.  344,  28  S.  W.  870,  26  L.  R.  A.  840,  47 
Am.  St  Rep.  679,  and  cases  cited. 

From  every  point  of  view  the  decrees  are 
erroneous,  and  this  court  will  dismiss  the 
bill. 

Reversed.  , 

SIMS,  J.,  absent 
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FLEBNOR  ▼.  HENSLEY  et  al. 

(Supreme  Coort  of  Appeals  of  Virginia.     Sept. 

20,  1917.) 

1.  Tbtists   «=»17,   18(3)— Validity   of  Obai. 
Tbusts. 

Express  trusts  in  real  estate  created  b; 
parol  are  valid. 

2.  Tbusts  <g=325(l),  44(3)  —  Pabol  Tbustb  — 

SUFEICIBNCY    OF   I/ANGUAOE — EVIDENCE. 

A  parol  declaration  of  trust  in  real  estate 
must  be  unequivocal  and  explicit  and  establish- 
ed by  clear  and  convincing  testimony. 

3.  Tbusts  ®=»13— Vamditt — Con6idebation. 

It  was  not  essential  to  an  oral  express  trust 
in  land  purchased  b^  defendant  that  the  pur- 
chase money  be  furnished  by  the  beneficiary  as 
in  the  case  of  resulting  trusts,  since  it  is  im- 
material from  whom  the  consideration  Is  deriv- 
ed to  support  an  express  trust,  and  it  need 
not  move  from  the  cestui  que  trust. 

4.  Tbusts  ig=»39— Validity— Assent  of  Ces- 
tui Qvx  Teust. 

It  is  not  essential  to  the  validity  of  an  ex- 
press trust  that  the  beneficiary  should  have  had 
notice  of  its  creation  or  have  assented  to  it. 

5.  Equity  €=>25 — Enfobceuent  of  Tbust— 
Illeoal,  Pubpose. 

Equity  will  not  enforce  a  trust  created  for 
an  illegal  or  fraudulent  purpose. 

6.  Tbusts  <S=>371(5)  —  Enfobcement  —  Va- 

KIANCE. 

In  a  suit  to  enforce  a  trust  in  land  of  H. 
which  defendant  purchased  at  a  judicial  sale 
in  trust  for  H.'s  wife  and  mother,  where  defend- 
ant did  not  plead  that  the  trust  was  created 
for  the  fraudulent  purpose  of  shielding  the  con- 
sideration furnished  by  H.  from  his  creditors. 
I  this  defense  was  not  available,  as  a  court  of 
equity  can  decree  only  upon  the  case  made  by 
the  pleading  and  this  is  especially  true  where 
fraud  is  relied  on  as  a  defense. 

7.  Tbusts  €=»375(1)  —  ENFOBCiaiENT  —  Judo- 
hent  OB  Decbee— Relief  Granted. 

Complainant  was  the  equitable  owner  of 
130  acres  in  a  tract  of  400  acres,  title  to  which 
was  in  her  son  H.  H.  conveyed  to  his  wife, 
and  the  wife  and  complainant  made  a  parol 
partition,  complainant  taking  possession  <^  her 
lands  and  continuing  to  live  thereon.  H.'s  con- 
veyance to  his  wife  was  held  void  as  to  credi- 
tors, and  the  land  was  sold.  Defendant  pur- 
chased the  land  at  the  sale,  agreeing  to  hold 
it  in  trust  for  complainant  and  H.'s  wife,  the 
consideration  being  furnished  in  part  by  H. 
and  in  part  from  the  proceeds  of  a  sale  of  part 
of  the  land  to  B.  H.'s  wife  conveyed  her  in- 
terest to  the  land  to  defendant  in  exchange  for 
other  lands.  Beld,  that  in  a  suit  by  complain- 
ant to  enforce  the  trust,  the  court  properly  de- 
creed that  the  specific  part  of  tho  land  set 
apart  to  complainant  by  the  parol  partition, 
excepting  so  much  thereof  as  was  included  in 
the  conveyance  to  B.,  should  be  conveyed  to  her 
by  defendant,  instead  of  an  undivided  one-half 
interest  in  the  entire  tract,  as  complainant's 
interest  in  the  subject,  of  the  trust  was  not  nn- 
divided,  but  a  specific  part  of  the  land,  and  de- 
fendant had  knowledge  thereof. 

Appeal  from  Circuit  Court,  Scott  County. 

Suit  by  Eliza  Hensley  and  others  agaipst 
I.  M.  Fleenor.  From  a  decree  In  favor  of' 
complainants,  defendant  appeals.    Affirmed. 

This  is  a  suit  in  equity  by  the  appellee, 
EUlza  Hensley,  to  enforce  against  the  appel- 
lant an  express  trust,  created  by  parol  agree- 
ment. In  a  certain  tract  of  land  described  in 
the  bill  by  definite  metes  and  bounds,  said  to 
contain  about  75  acres. 


The  evidence  Is  conflicting,  but  the  prepon- 
derance of  proof  establishes  the  foUovring 
facts: 

The  legal  title  to  said  land,  along  with  oth- 
er land,  together  .aggregating  some  400  acres, 
was  at  one  time  vested  in  one  W.  H.  Hensley, 
a  son  of  said  appellee.  By  deed  dated  and 
duly  recorded  March  10,  1888,  W.  H.  Hensley 
conveyed  all  of  such  400  acres  of  land  to  his 
wife,  Martha  E.  Hensley.  Creditors  of  W. 
H.  Hensley,  whose  debt  was  contracted  prior 
to  the  execution  of  the  last-named  deed  in- 
stituted suit  to  subject  such  land  to  the  pay- 
ment of  such  debt,  alleging  that  said  deed 
was  made  by  Hensley  to  his  wife  "without 
valuable  consideration  and  wholly  voluntary 
on  his  part  and  for  the  purjpose  of  hindering, 
delaying  and  defrauding  creditors."  In  that 
suit  an  account  of  liens  was  taken;  the 
whole  of  the  400  acres  of  land  was  held  lia- 
ble to  be  subjected  for  the  payment  of  the 
debt  of  the  plaintiffs  in  such  suit  and  for  the 
payment  of  certain  other  unpaid  purchase 
money  and  deed  of  trust  debts  of  said  W.  H. 
Hensley.  Accordingly  this  land  was  sold  In 
such  suit,  by  a  commissioner  of  court,  on  the 
terms  of  cash  enough  to  pay  costs  and  ex- 
penses of  suit  and  sale  and  the  residue  on  a 
credit  of  6  and  12  months,  with  interest,  the 
purchaser  to  give  bond  and  good  security 
therefor.  At  this  sale  the  appellant  became 
the  purchaser  at  the  price  of  $1,025  In  gross 
and  not  by  the  acre. 

The  testimony  for  said  appellee  is  clear 
and  convincing  that  the  appellant  made  such 
purchase  ynder  an  unequivocal  and  explicit 
declaration  by  him  that  he  did  so  "for  Hz" 
(said  appellee)  "and  Marth"  (said  Martha  E. 
Hensley);  that  prior  to  the  purchase,  appel- 
lant agreed  that  be  would  convey  such  land 
to  the  two  last-named  parties  as  soon  as  they 
had  paid  the  purchase  money  in  full,  and 
that  E  H.  Hedsley,  the  husband  of  said  ap- 
pellee and  said  W.  H.  Hensley  on  the  day  of 
sale,  procured  appellant  to  bid  in  the  land 
for  Eliza  and  Martha  Hensley,  and  that  the 
latter  had  previously  authorized  them  to  do 
so;  that  W.  H.  Hensley  was  the  chief  actor 
In  the  transaction  in  behalf  of  his  vrlfe  and 
mother ;  that  no  part  of  the  purchase  money 
was  paid  by  appellant;  that  the  cash  pay- 
ment of  $196  or  $197  was  made  for  ESlza  and 
MaTtha  Heusley  by  W.  H.  Hensley  and  Bi  B. 
Hensley,  the  former  furnishing  the  greater 
part  of  it;  that  they  procured  the  sureties 
who  united  with  appellant  in  the  bonds  for 
the  deferred  payments  of  purchase  money; 
that  the  residue  of  the  purchase  money  was 
paid  from  the  sale  of  a  portion  of  the  400 
acrei?  of  land  to  one  Burdine  after  both  of  the 
said  purchase-money  bonds  were  past  dne; 
that  the  sale  to  Burdine  was  negotiated  and 
effected  by  W.  H.  Hensley,  the  latter  in  fact 
acting  for  his  wife  and  mother,  though  this 
was  not  disclosed  by  him  to  Burdine  further 
than  the  latter  was  then  Informed  (presuma- 
bly by  W.  H.  Hensley)  that  appellant  had 


C=9For  other  rases  r«e  same  topic  and  KBV-NUUBBR  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjUU*^IC 


Va.) 


FLEENOB  T.  HENBLET 


583 


"bid  In  the  land  for  the  Hensleys."  Burdlne 
I>ald  the  purchase  money  due  by  bim  to  the 
commissioner  of  court,  the  latter  conveyed  the 
360  acres  of  land  (the  said  400  acres  less  the 
50  acres  hereinafter  mentioned)  to  appellant, 
and  appellant  made  the  deed  to  Burdlne  of 
the  portion  of  it  aforesaid  sold  the  latter  as 
aforesaid. 

It  Is  true  appellant,  who  married  a  daugh- 
ter of  said  appellee  and  hence  was  a  son-in- 
law  of  hers  and  a  brother-in-law  of  W.  H. 
Hensley,  denies  the  existence  of  any  trust 
and  any  declaration  of  his  to  the  effect  afore- 
said, but  without  going  into  details  It  Is 
deemed  snfDcient  to  say  that  his  action  In 
making  the  deed  to  Burdlne  and  otherwise 
(his  statements  and  explanations  on  this  sub- 
ject being  not  convincing)  and  other  state- 
ments of  his  than  his  declaration  above  quot- 
ed are  clearly  proved,  and  are  inconsistent 
with  his  iMsition  that  he  bought  the  land  for 
himself.  He  Insists  upon  the  position  that 
all  of  his  dealings  in  connection  with  the 
matter  were  with  W.  H.  Hensley  alone,  and 
that  he  never  knew  the  said  appellee  or  the 
wife  of  W.  H.  Hensley  In  the  transaction, 
and  he  suggests  in  his  testimony  that  W.  H. 
Hensley's  purpose  was  to  shield  the  land 
from  future  liabilities  to  Judgment  and  other 
debts  of  the  latter,  left  unsatisfied  from  the 
sale  of  the  land  in  said  suit,  Intimates  that 
for  this  reason  W.  H.  Hensley  did  not  pur- 
chase the  land  in  his  own  name,  and  men- 
tions some  nonllen  Indebtedness  of  W.  H. 
Hensley  to  himself  (the.  appellant).  In  the 
pleadings  In  the  cause,  appellant  made  no 
such  Issue.  Therein  he  goes  no  further  than 
to  deny  the  existence  of  any  trust  and  the 
allegation  that  the- purchase  of  the  land  by 
him  was  an  absolute  purchase  for  his  own 
benefit  alone. 

The  facts  further  appear  that  the  appellee 
as  far  back  as  1892  was  the  equitable  owner 
of  some  130  acres  of  said  400  acres  of  land. 
By  reason  of  the  deed  aforesaid  from  W.  H. 
Henley  to  his  wife  the  latter  became  there- 
under the  owner  of  the  residue  of  such  land, 
subject  to  the  payment  of  existing  debts  of 
W.  H.  Hensley.  Prior  to  the  whole  400  acres 
being  subjected  by  its  sale  aforesaid,  a  parol 
partition  was  made  of  this  land  between  said 
appellee  and  said  wife  of  said  W.  H.  Hens- 
ley, by  which  the  130-acre  parcel  owned  by 
said  appellee  was  set  apart  to  her  by  metes 
and  bounds.  These  metes  and  bounds  were 
the  same  as  those  set  out  in  a  deed  appear- 
ing in  the  record  dated  in  1892  purporting  to 
be  from  said  W.  H.  Hensley  and  wife  to  said 
appellee,  conveying  to  the  latter  such  130- 
acre  parcel  of  land,  but  executed  and  ac- 
knowledged by  such  wife  only  (hence  inopera- 
tive), and  was  not  recorded.  Said  appellee, 
however,  took  possession  of  such  land,  and  has 
continued  to  live  on  it  ever  since,  except  that 
part  of  this  parcel  was  Included  in  the  said 
sale  to  Burdlne,  leaving  remaining  thereof 
to  said  appellee  the  land  described  and  claim- 
ed in  the  bill. 


In  the  progress  of  said  suit,  in  which  ap- 
pellant purdiased  the  land  aforesaid.  It  de- 
veloped that  W.  H.  Hensley  and  wife  had 
conveyed  away  50  acres  of  such  land  by  a 
deed,  good  against  the  creditors  whose  debts 
were  asserted  In  such  suit,  so  that  when  the 
conveyance  was  made  to  appellant  by  the 
commissioner  of  court,  only  350  acres  of  said 
land  was  conveyed  to  him. 

Subsequently  to  his  purchase  of  the  land 
aforesaid  appellant  had  a  transaction  of  an 
exchange  of  land  with  W.  H.  Hensley  and 
wife.  Appellant  conveyed  to  the  wife  of  W. 
H.  Hensley  a  certain  tract  of  land  owned  by 
him  in  ccmsideratlon  of  $260,  and,  as  he  con- 
tends, the  whole  350  acres  of  land  aforesaid, 
which  he  claims  belonged  wholly  to  such 
wife.  He  idenles  the  ownership  of  said  ai>- 
pellee  of  any  part  of  it  and  all  knowledge  of 
said  130  acres  formerly  belonging  to  said  ap- 
Iiellee.  or  of  said  partition  between  the  latter 
Biiid  the  wife  of  W.  H.  Hensley,  or  of  said 
appellee's  ownership  of  the  remainder  of 
such  130-acre  parcel  after  deducting  the  por- 
tion thereof  included.  In  the  sale  to  Burdin& 
But  without  going  further  into  detail,  it  is 
sufficient  to  say  that  appellant's  stat«nenta 
on  this  subject  also  are  not  convincing.  The 
deed  execute  by  appellant  carrying  out  such 
exchange  is  not  in  evidence,  so  no  light  is 
thrown  thereby  on  the  true  consideration  for 
it  The  preponderance  of  evidence.  Including 
the  fact  of  said  occupancy  and  possession  of 
said  appellee,  establishes  that  su<^  exchange 
by  appellant  was  for  the  Interest  of  W.  H. 
Hensley  and  wife  only  in  the  350  acres  of 
land,  and  did  not  Include  the  Interest  of  said 
appellee  therein,  consisting  of  the  land  in  the 
bill  mentioned.  The  relationship  and  situa- 
tion of  the  parties  and  of  the  land  is  sudi 
that  it  seems  clear  from  the  whole  record 
that  appellant  all  along  knew  of  the  owner* 
ship  by  said  api)ellee  of  the  land  claimed  in 
her  blU. 

The  explanation  which  appellant  and  his 
wife  in  .their  testimony  give  of  this  exchange 
transaction  is  that  W.  H.  Hensley  complained 
to  appellant  that  the  latter  "had  not  given 
enough  for  the  land  at  the  sale,"  and  wanted 
the  said  exchange  made  for  that  reason,  and 
for  that  reason  appellant  consented  to  it. 
But  the  preponderance  of  evidence  Is  against 
this  being  a  correct  explanation  of  this  trans- 
action. 

S.  H.  Bond,  of  Gate  City,  for  appellant. 
W.  S.  Cox  and  E.  T.  Carter,  both  of  Gate 
City,  for  appellee* 

SIMS,  J.  (after  stating  the  facts  as  above). 
[1]  The  question  of  the  validity  of  express 
trusts  in  real  estate,  created  by  parol,  which 
was  long  an  open  one  in  this  state.  Is  now 
settled  in  their  favor.  Toung  v.  Holland,  117 
Va.  433,  84  S.  B.  637. 

[2]  It  is  true  the  declaration  must  be  un- 
equivocal and  explicit  and  established  by 
clear  and  convincing  t^timony.     Taylor  v. 
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Delaney,  118  Va.  203,  86  S.  E.  831.  As  ap- 
pears from  the  statement  of  facta  above, 
bowever,  the  evidence  in  the  case  before  us 
measures  up  to  this  rule. 

[1]  It  Is  urged  in  behalf  of  appellant  that 
In  order  that  a  trust,  resulting  or  express, 
may  be  established,  the  purchase  money 
must  have  been  paid  by  the  beneficiary  of 
the  alleged  trust;  and  1  Minor  on  Real 
Prop.  It  467-173,  is  cited  to  sustain  such 
position.  The  learned  author  cited  is,  In 
the  sections  of  his  work  referred  to,  treating 
of  trusts  created  by  operation  of  law  or  the 
implied  Intention  of  the  parties,  where  there 
is  no  express  declaration  of  trust,  not  of 
express  trusts.  3  Pom.  Jur.  {  987  ^t  seq. 
The  trust  in  suit  before  us  falls  within  the 
latter  dass. 

[4]  On  principle,  it  is  immaterial  from 
whom  the  consideration  is  derived  to  sup- 
port an  express  trust.  In  this  particular  an 
express  trust  created  by  parol  cannot  differ 
from  such  a  trust  created  by  writing.  The 
consideration  may  move  from  any  donor  of 
It  for  the  benefit  of  a  cestui  que  trust  other 
than  the  donor.  It  need  not  move  from  the 
cestui  que  trust,  and  usually  does  not.  "All 
persons  who  have  the  capacity  to  hold  and 
dispose  of  property  can  Impress  a  trust 
upon  if  8  Pom.  Bq.  Jur.  {  987.  "If  a 
trust  has  been  completely  declared,  the  ab- 
sence of  a  valuable  consideration  [moving 
from  the  cestui  que  trust]  is  entirely  imma- 
terial." 8  Pom.  Bq.  Jur.  H  996,  997.  The 
declaration,  indeed,  may  come  from  the  donor 
(whoi  otherwise  admissible  in  evidence),  as 
well  as  from  the  trustee.  An  acceptance  by 
the  trustee  is  all  that  is  necessary  to  bind 
him.  Id.  t  1007.  A  voluntary  trust  is  an 
equitable  gift  inter  vivos,  and  needs  no  con- 
sideration moving  from  the  cestui  que  trust 
to  support  it.  Bath  Savings  Inst.  v.  Hathom, 
88  Me.  122,  83  AU.  836,  32  L.  R.  A.  377,  51 
Am.  St  Rep.  382.  And  "it  is  not  essential  to 
its  validity  that  the  benefldary  should  have 
had  notice  of  Its  creation  or  have  assented 
to  it"  Id.,  dtlng  and  quoting  from  Connecti- 
cut River  Sav.  Bk.  v.  Albee,  64  Vt.  571,  26 
AU.  487,  83  Am.  St.  Rep.  944. 

[B,  6]  It  Is  true  that  equity  will  not  en- 
force a  trust  created  for  an  illegal  or  fraudu- 
lent purpose  (Pom.  Eq.  Jur.  {  987),  and  it 
fa  contended  for  appellant  that  the  trust  in 
the  case  before  us  was  created  for  a  fraudu- 
lent purpose,  namely,  to  shield  from  his 
creditors  whatever  consideration  W.  H.  Hens- 
ley  furnished  therefor  or  whatever  interest 
in  or  benefit  from  the  property  he  might  ac- 
quire thereby.  The  evidence  in  the  cause 
does  point  very  strongly  toward  that  con- 
clusion. But  tills  issue  is  not  made  by  the 
pleadings  in  the  cause.  A  court  of  equity  can 
decree  only  upon  the  case  made  by  the 
pleadings.  Mundy  v.  Vawter,  8  Grat  618; 
Origsby  v.  Weaver,  5  Leigh,  215;  Kent's 
Adm'r  V.  Kent's  Adm'r,  82  Va.  206;  pnk- 
ous  V.  Stevens,  116  Va.  898,  905,  906,  83  S. 


E.  417 ;  Murphy's .  Hotel  Oo.  T.  Hemdon's 
Adm'r,  91  S.  E.  634.  This  Is  especially  tru« 
where  fraud  is  relied  on  as  established  by 
the  proof.  It  must  be  distinctly  alleged  in 
the  pleadings;  otherwise  it  cannot  be  the 
basis  of  any  decree.  Gregory  v.  Peoples,  80 
Va.  355;  Welfley  v.  Shenandoah,  etc..  83  Va. 
768,  3  S.  E.  376 ;  University  of  Va.  t.  Sny- 
der, 100  Va.  567,  42  S.  B.  387;  Saunders  ▼. 
Parrlsh,  86  Va-  692,  10  S.  B.  748;  Wheby  t. 
Moir,  102  »a.  875,  47  &  E.  1005.  "An 
answer  must  aver  all  the  essoitiala  of  the 
defense."  Rorer  Iron  Oo.  v.  Trout.  83  Va. 
397,  2  S.  B.  713,  5  Am.  St.  Rep.  285.  There 
is  no  allegation  in  the  answer  of  appellant 
in  the  case  before  us  of  any  fraud. 

It  is  further  contended  for  appellant  that 
It  is  contrary  to  public  policy  to  employ  a 
party  to  bid  In  land  at  a  Judicial  sale,  and  to 
thus  create  a  secret  trust  In  favor  of  the 
wife  and  mother  of  the  Insolvent  debtor 
whose  land  was  sold ;  that  a  court  of  equity 
will  not  lend  its  aid  to  this  kind  of  a  trans- 
action, citing  Horn  v.  Star  Foundry  Co..  23 
W.  Va.  622,  n.  If  the  transaction  is  fraud- 
ulent and  the  fraud  is  put  in  issue  by  plead- 
ings in  the  cause,  this  position  is  sound.  In 
the  case  last  cited,  the  answer  of  the  de- 
fendant alleges  that  the  trust  sought  to  be 
enforced  was  a  device  on  the  part  of  the 
real  plaintiff  to  hinder,  delay,  and  defraud 
his  creditors.  Tbva  the  pleadings  put  the 
alleged  fraud  In  issue.  The  court  applied 
the  maxim,  "Where  both  parties  are  equally 
guilty;  the  defendant  shall  prevail." 

The  defect  in  the  position  of  appellant  in 
the  case  before  us  is,  as  indicated  above, 
that  he  did  not  assail  or  put  the  character  of 
the  transactions  in  question  in  issue  by  his 
pleading  in  the  cause. 

[7]  It  is  further  contended  tliat  the  conrt 
below  erred  in  decreeing  that  a  certain  por- 
tion of  the  land  in  question  shall  be  deeded 
to  Eliza  Hensley;  that  if  she  were  enti- 
tled to  have  an  express  trust  enforced,  she 
Is  only  entitled  to  an  undivided  one-half  in- 
terest in  the  entire  tract.  This  position  Is 
not  supported  by,  and  is  contrary  to,  the  evi- 
dence In  the  case  which  establishes  the  trust. 
That  evidence  is,  in  effect,  as  noted  in  the 
above  statement  of  facts,  that  appellant  no- 
cepted  the  trust  for  Eliza  Hensley  and  Mar- 
tha E.  Hensley;  that  the  interest  of  the 
former  in  the  subject  of  the  trust  at  the 
time  was  not  undivided,  but  a  qpedflc  part 
of  the  land  set  apart  to  her  by  partition  as 
aforesaid ;  that  this  was  known  to  appellant 
at  the  time  he  accepted  the  trust,  as  must 
be  inferred  from  the  situation  and  circum- 
stances surrounding  the  parties;  that  snch 
specific  portion  of  land  belonging  to  Eliza 
Hensley  was  reduced,  by  the  sale  and  con- 
veyance aforesaid  to  Burdlne  as  aforesaid, 
to  the  specific  parcel  of  land  claimed  by 
her  in  the  bill,  so  that  the  latter  was  enti- 
tled to  a  decree  against  appellant  for  a  con- 
veyance of  such  specific  parcel  of  land. 
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For  the  foregoing  reasons,  we  find  no  er- 
ror in  the  decree  complained  of,  and  It  will 
be    afOrmed. 

Affirmed. 


(Ul   Va.    S8S) 

FEIENCH  V.  VIRGINIAN  RY.  CO. 

(Supreme  Court  of  Appeal*  of  Virginia.     Sept. 
20,  1917.) 

1.  Evidence    <S=>352(1)— Documentabt   Evi- 
dence—EJntbies  ON  Tbain  Sheetb. 

Records  of  entries,  made  In  the  established 
course  of  business,  on  train  sheets,  by  train 
dispatcheis,  from  reports  telegraphed  or  tele- 
phoned them  b;  station  agents  as  to  the  time 
of  arrival  and  departure  of  trains,  are  admia- 
•ible  in  evidence  to  indicate  the  location  of  a 
train  at  a  certain  time. 

2.  Evidence   <s=»352(5)— Dooumentabt   Evi- 
DKNCX— Entries  in  Coxjbsb  or  Business. 

In  an  action  against  a  railroad  for  the  de- 
■tmction  of  crowing  timber  by  fire,  defendant 
road's  dispatcher's  register  of  trains  on  the  date 
of  the  fire,  not  verified  by  the  train  dispatcher, 
but  by  the  claim  adjuster  of  the  road,  who  tes- 
tified he  had  access  to  aU  books  and  records, 
that  the  register  produced  waa  kept  by  the  dis- 
patcher  of  the  division  office  from  information 
received  by  him  from  other  employes  by  tele- 
graph and  telephone  from  stations  along  the 
fine,  and  that  it  was  in  the  handwriting  of  three 
men,  who  were  the  dispatchers  on  duty  on  the 
date,  was  admissible  in  evidence;  the  failure  to 
prove  the  register  by  the  train  dispatcher  who 
kept  it  affecting  not  its  admissibility,  but  its 
crediUlity,  the  vital  question  being  whether  or 
not  it  constituted  the  original  train  sheet. 

Error  to  Circuit  Court,  Giles  County. 

Action  by  K.  S.  French  against  the  Virgin^ 
Ian  Railway  Company.  From  a  Judgment  for 
defendant,  plaintiff  brings  error.     Affirmed. 

W.  B.  Snidow,  of  Pearisbnrg,  for  plaintiff 
In  error.  H.  T.  HaU,  of  Roanoke,  and  O.  A. 
Wlngfleld,  of  Norfolk,  for  defendant  In  error. 

PKBNTIS,  J.  This  is  an  action  of  tKS- 
peaa  on  the  case  to  recover  damages  for  the 
destmctlan  of  certain  growing  timber  and 
wood  by  fire,  alleged  to  have  been  caused  by 
the  deftodant  company,  which  resulted  In  a 
verdict  and  Judgment  for  the  company. 

The  only  error  assigned  and  relied  ujkhi  by 
the  plaintiff  is  the  admission  as  evidence  by 
the  trial  court  of  the  dispatcher's  register 
of  trains  of  November  21,  1915,  the  date  of 
tbe  fire. 

[1]  That  records  of  entries,  ma'de  in  the  es- 
tablished coarse  of  business,  on  train  sheets, 
by  train  dispatchers,  from  reports  telegraiA- 
ed  or  teleiAoned  to  them  by  station  agents 
as  to  the  time  of  arrival  and  departure  of 
trains,  are  admissible  as  evidence  to  indicate 
Uie  location  of  a  train  at  a  certain  time,  Is 
well  settled.  LoulsviUe  &  NagbyiUe  R.  Oo. 
T.  Daniel,  91  S.  W.  681,  28  Ky.  Law  R^. 
1146,  3  L.  R.  A.  (N.  S.)  1190;  Louisville,  etc.. 
By.  Co.  V.  Hall,  94  S.  W.  26,  29  Ky.  Law 
Rep.  684;  Donovan  v.  Boston,  etc.,  R.  Co., 
168  Mass.  450,  S3  N.  E.  683 ;  Big  River  Lead 
Ca  V.  St  Lonls,  etc.,  Co.,  123  Mo.  App.  S94, 


1101  S.  W.  636;  Firemen's  Ins.  Co.  v.  Sea- 
board Air  Line  Ry.,  138  N.  C.  42,  60  S.  E.  452, 
107  Am.  St.  Rep.  517;  125  Am.  St  Rep.  856, 
note;  C.  &  O.  Ry.  Oo.  v.  Stojanowski,  191 
Fed.  721,  112  C.  O.  A.  310;  Tnxwbcldge  v. 
Kansas  City,  etc.,  B.  Oo.,  102  Ma  App.  52, 
179  S.  W.  782. 

[2]  In  all  of  these  cases,  however,  the  train 
sheets  yfere  verified  by  the  train  dispatcher 
in  whose  office  they  were  lodged.  In  this  case 
they  were  verified  by  the  claim  adjuster,  an 
employ^  of  the  defendant  company,  who  tes- 
tified that  he  had  access  to  all  of  the  books 
and  records,  and  that  he  had  obtained  the 
dispatcher's  register  of  trains  for  Sunday, 
November  21,  1916,  from  the  division  office 
of  the  company  at  Princeton,  W.  Va.  He  tes- 
tified that  the  register  produced  was  kept 
by  the  dispatcher  of  the  said  division  office 
from  informatlan  received  by  him  from  other 
employes  of  the  defendant  by  telegraph  or 
telephone  from  stations  along  Its  line,  and 
that  it  was  in  the  handwriting  of  three  men, 
who  were  the  dlqpatdierB  cm  duty  on  tb» 
said  date.  So  that  the  question  to  be  deter- 
mined is  whether  or  not  this  document  was 
sufficiently  verlfiied  to  Justify  its  admlssloa 
as  evidence. 

In  Seaboard  Air  lAae  Railway  v.  Railroad 
Commissioners,  86  S.  C.  91,  67  S.  E.  1069, 
138  Am.  St  Rep.  1028,  it  was  held  in  a  pro- 
ceeding by  a  railroad  company  to  enjoin  rail- 
road commisslonerB  frwn  Hifordng  a  ttelght 
rate,  that  the  books  of  wlglnal  entry  are  the 
best  evidence  of  transactions  of  the  company, 
and  that  It  would  be  a  practical  denial  of 
Justice  to  require  it  to  produce  all  the  way- 
bills,  tickets,  r^Mits,  and  other  Innumerable 
memoranda  made  by  Its  multitude  of  em- 
ployte,  and  that  the  bocAs  of  account,  kept 
in  the  regular  course  of  business  and  contain- 
ing the  original  entry  of  transactions,  may 
be  introduced  in  evidence,  but  the  court  must 
decide,  in  the  first  Instance,  what  are  tbe 
bo(^»  of  original  entry,  what  is  suffldenfe 
proof  of  the  verity  of  the  books,  and  what 
evidence  is  reasonably  available  to  the  cme 
offering  the  books  to  prove  the  entries  made 
therein,  and  that  these  questions  must  be 
left  almost  entirely  to  the  discretion  of  the 
trial  court 

In  discussing  exceptions  to  the  hearsay  rule, 
and  books  of  original  entry  as  evidence,  Mr. 
Wlgmore  uses  this  striking  language: 

"The  conclusion,  is,  then,  that  where  an  en- 
try is  made  by  one  person  in  the  regular  course 
of  business,  recording  an  oral  or  written  report, 
made  to  him  by  one  or  more  other  persons  in 
the  regular  course  of  business,  of  a  transaction 
lying  m  the  personal  knowledjre  of  the  latter, 
there  is  no  objection  to  receiving  that  entry 
under  the  present  exception,  provided  the  prac- 
tical inconvenience  of  producing  on  the  stand 
the  numerous  persons  thus  concerned  would  in 
the  particular  case  outweii^  the  probable  ntil* 
ity  of  doing  so.  Why  should  not  this  conclu- 
sion be  accepted  by  tbe  courts?  Snch  entries 
are  dealt  with  in  that  way  in  the  most  import- 
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ant  undertakings  of  mercantile  and  industrial 
life.  They  are  the  ultimate  basis  of  calcula- 
tion, investment,  and  general  confidence  in  every 
business  enterprise:  nor  docs  the  practical  im- 
possibility of  obtaining  constantly  and  perma- 
nently the  verification  of  every  employ^  affect 
the  trust  that  is  given  to  such  books.  It 
would  seem  that  expedients  which  the  entire 
commercial  world  recop;nizes  as  safe  could  be 
sanctioned,  and  not  discredited,  by  courts  of 
justice.  When  it  is  a  mere  question  of  whether 
provisional  confidence  can  be  placed  in  a  cer- 
tain class  of  statements,  there  cannot  profitably 
and  sensibly  be  one  rule  for  the  business  world 
and  another  for  the  courtroom.  The  merchant 
and  the  manufacturer  must  not  be  turned  away 
remediless  because  methods  in  which  the  entire 
community  places  a  just  confidence  are  a  little 
difficult  to  reconcile  with  technical  judicial 
scruples  on  the  part  of  the  same  persons  who, 
as  attorneys,  have  already  employed  and  relied 
uiK>n  the  same  methods.  In  short,  courts  must 
here  cease  to  be  pedantic  and  endeavor  to  be 
practical."    2  Wigmore  on  Ev.  {  1530. 

The  train  sheets  of  a  properly  operated 
railroad  must  be  accuratelr  and  properly 
kept  by  the  train  dispatchers,  or  else  the 
lives  and  property  of  Its  passengers,  the 
safety  of  Its  employes,  and  Its  own  property 
are  all  Imperiled.  Indeed,  a  railway  cannot 
be  operated  unless  the  train  dispatchers  are 
k^t  informed  as  to  the  location  and  move- 
ments of  Its  trains.  Outside  of  the  courtroom 
no  one  would  question  the  value  of  these  rec- 
ords, for  no  other  practical  method  has  been 
devised  to  prevent  collisions.  Were  these 
particular  train  sheets  suflSdently  Identified 
as  the  record  kept  by  those  whose  duty  It 
was  to  keep  them?  While  they  should  have 
been  proved  by  the  train  dispatchers  who 
kept  them,  failure  to  do  so  affects,  not  their 
admissibility,  but  their  credibility,  and  the 
vital  question  Is,  not  by  whom  they  were 
proved,  but  whether  or  not  they  were  the 
original  train  sheets.  As  the  witness  who 
was  introduced  testified  that  they  came  from 
the  prtqper  custody,  that  they  were  the  origi- 
nal train  sheets,  and  as  there  is  nothing  in 
the  record  to  Indicate  any  doubt  of  the  fact, 
they  are  admissible.  That  the  witness  could 
testify  to  nothing  more  of  his  personal 
knowledge  does  not  Justify  their  rejection  as 
evidence,  for  the  chief  train  dispatcher  could 
hardly  have  testified  to  any  other  material 
fact,  and  the  dispatchers  who  actually  made 
the  entries  could  have  testified  to  no  other 
fact  than  that  they  had  made  the  entries  In 
the  performance  of  their  duty,  upon  reports 
transmitted  to  them  by  the  various  station 
agents  along  the  line. 

We  have  here,  then,  the  practical  impossi- 
bility, on  the  ground  of  Inconvenience,  of 
producing  all  the  persons  who  have  contrib- 
uted their  knowledge  in  making  up  the  vari- 
ous entries  upon  these  train  sheets,  and  we 
also  have  the  circumstantial  guaranty  of 
trustworthiness  growing  out  of  the  fact  that 
the  entries  were  made  in  the  regular  Tper- 
formance  of  duty,  and  that  errors  and  mis- 
statements in  train  sheets  are  almost  cer- 
tain to  be  promptly  detected  and  to  result 


disastrously.  When  there  is  this  practical 
necessity  and  this  circumstantial  guaranty  of 
trustworthiness,  then  sndi  records  are  ad- 
missible, when  sufficiently  verified.  2  Wig- 
more  on  Ev.  i!  1521,  1522. 

There  have  been  many  decisions  whldi 
have  enforced  the  strictness  of  the  common- 
law  rule  in  such  casea  Some  have  requir- 
ed that  the  parties  who  actually  made  the 
record  be  produced,  or  their  absence  account- 
ed for  r  others  have  required  that  tlic  various 
persons  (which  in  this  case  would  be  the  sta- 
tion agents  along  the  line)  who  made  the  re- 
ports upon  which  the  records  were  based 
should  testify  as  to  the  facts  within  their 
own  knowledge ;  and  still  other  courts  bare 
refused  to  admit  such  records  imder  any  cji- 
cumstances.  We  believe,  however,  that  the 
sound  and  the  logical  principle  is  indicated 
by  Professor  Wigmore,  and  the  following 
cases  sustain  the  modem  and  better  rule: 
Fielder  v.  Oollier,  13  6a.  499;  Mississippi, 
etc.,  Co.  v.  Robson,  16  C.  C.  A.  408,  69  Fed. 
781;  Continental  Nat  Bank  v.  First  Nat 
Bank,  108  Tenn.  374,  68  S.  W.  497,  whldi 
holds  that  a  bank's  books  may  be  verified  by 
the  cashier,  without  calling  the  bookkeeper 
who  actually  made  the  entries;  D.  S.  v. 
Cross,  20  I>.  O.  (9  Mackey)  379  r  Schaefer  v. 
Ralhroad  Co.,  66  Ga.  39;  Chlshohn  v.  Ma- 
chine Co.,  160  111.  101,  43  N.  E.  796 ;  Northern 
Padflc  E.  Co.  v.  Keyes  (C.  a)  91  Fed.  47; 
U.  S.  v.  Venable  C.  Co.  (C.  C.)  124  Fed.  267; 
Dohmen  Co.  v.  Insurance  Co.,  96  Wis.  38,  71 
N.  W.  69.  See,  also,  Diament  v.  CoUoty,  66 
N.  J.  Law,  295,  49  Atl.  445,  808;  Merchants' 
Bank  of  Macon  v.  Bawls,  7  Ga.  191,  50  Am. 
Dec.  398,  125  Am.  St.  Eep.  856,  note;  Archi- 
tects &  Builders  ▼.  Stewart,  68  W.  Va.  514, 
70  S.  B.  113,  86  L.  B.  A.  (N.  S.)  899. 

Of  course,  extreme  caution  must  be  ese^ 
dsed  by  the  trial  courts,  and  no  evidence  of 
this  character  should  be  admitted,  unless  the 
document  comes  from  the  proper  custody  and 
it  is  proved  that  It  is  a  record  kept  in  ac- 
cordance with  the  established  rule  of  busi- 
ness, made  contemporaneously,  before  the 
controversy  arose,  by  persons  under  the  very 
highest  duty  and  -responsibility  to  keep  a 
true  record.  If  there  be  any  doubt  as  to  its 
genuineness,  the  evidence  should  be  exduded; 
it  it  be  genuine,  such  a  contemporaneous  rec- 
ord is  generally  the  very  best  available  evi- 
dence of  the-  facts  it  purports  to  record,  and, 
because  of  the  falllbiUty  of  human  memory 
as  to  constantly  recurring  transactions  of 
similar  character,  is  frequently  more  worthy 
of  credit  than  the  testimony  of  witnesses 
undertaking  to  testify  from  personal  knowl- 
edge. In  eadi  case  the  contKdling  question 
to  be  determined  is  whether  or  not  the  train 
sheets  offered  are  the  genuine  record  under 
which  the  trains  were  operated.  This  being 
settled,  the  court  should  admit  the  evidence, 
not  as  conclusive  proof,  but  to  be  considered 
by  the  Jury  along  with  the  other  evidence  in 
the  case. 

The  discretion  of  the  court  was  properly 
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exerdsefl,  the  Issae  Involved  enbrnitted  tb  tbe 
jury,  and  tbe  Judgment  based  on  tbelr  ver- 
dict determines  tbe  case. 
Affirmed. 


fia   Va.    480) 

LTNCHBUKQ  FOUNDRY  CO.  r.  DAI/TON. 

(Supreme  Coart  of  Appeals  of  Virginia.    Sept 

20,  1917.) 

1.  Appial  and  Ebrob  «=>522(2)  —  Reoobd  — 
Deuttbbeb  to  Bvidehce.  • 

A  demurrer  to  the  evidence  is  as  much  a 
pajrt  of  the  record  as  any_  other  pleading,  and 
failure  to  certify  it  according  to  Act  March  21, 
1916  (Acts  1916,  c.  406),  abolishini;  bills  of  ex- 
ception, does  not  prevent  its  consideration  on 
appeal. 

2.  Trial  «=s>156(1)— Deuubbebb  to  Evidence. 

Where  defendant's  demurrer  to  the  evidence 
was  overruled  inconsistencies  in  the  evidence 
most  be  resolved  in  favor  of  plaintiff,  as  they 
might  have  been  so  conridered  by  the  jury. 
8.  MiasiKB  AND  See V ANT  ^=3141— Injttbies  to 
Skbtant— Bt7u:s  or  Business. 

A  master  is  not  bound  to  publish  general 
rales  for  the  government  of  his  servants  in  the 
use  of  simple  machinery,  where  its  use  is  open 
and  obvions. 

4.   IrlASTEB  AND  SEKTANT  «=»246(1)— iNJXmiXS 

TO  Sbbtant  —  Obedience  to  Obdbbs  —  Con- 

tbibutobt  Negligence. 
While  it  is  the  primary  duty  of  a  servant  to 
obe7  orders,  and  if  injured  in  discharge  of  that 
dnty,  he  may  recover  from  the  mai^ter  unless  the 
danger  was  so  manifest  that  a  reasonably  pru- 
dent man  wonld  not  have  encountered  it,  the 
servant  cannot  recover  where  guilty  of  contrib- 
utory negligence  which  rendered  unavailing  the 
master's  orders. 
6.  Masteb  and  Servant  «S9155(1)— Injttbiks 

TO  SebVant— Wabnino. 
It  is  not  the  duty  of  a  master  to  warn  a 
servant   of  an    open    obvious   danger   which   he 
knows,  or  could  have  known  by  the  exercise  of 
ordinary  care. 

6.  Masteb  and  Sbbtant  iS=>236(11)  —  Injxt- 
BIE8  to  Skbtant— Cabe. 

Plaintiff,  who  was  loading  special  pipe  In  a 
box  car  for  that  purpose,  used  a  boom  or  crane 
equipped  with  two  chains,  each  of  which  ended 
in  a  hook.  Only  one  dialn  was  needed  in  load- 
ing special  pipe.  It  was  tbe  custom,  when  only 
one  chain  was  necessary,  to  hang  the  other  in 
a  ring  above.  The  hook  on  the  unused  chain 
struck  against  the  car  in  which  pipe  was  being 
loaded,  and,  being  forced  from  the  ring,  fell, 
striking  plaintiff's  hands,  who  was  grasping  the 
pipe.  Held,  that  though  plaintiff  was  ordered  to 
keep  his  hands  on  the  pipe,  nevertheless,  as  the 
danger  of  the  hook  beiiig  driven  out  of  the  ring 
if  it  was  {minted  toward  the  car  in  which  the 
pil>e  was  being  loaded,  was  obvious,  plaintiff 
cannot  recover  for  his  injuries,  for  it  is  a  serv- 
ant'* dnty  to  take  ordinary  care  for  his  own 
safety,  and  bis  accident  occurred  because  of  his 
negligence. 

7.  Masteb  and  Sebvant  ^=9216(1)— Irjubus 
TO  Servant— Fellow  Sebvanis. 

A  servant  injured  throagh  the  negligence  of 
his  fellow  servants  assumes  the  risk  thereof. 

8.  Masteb  and  Sebtant  e=>186(25)  —  iNJtr- 
BEBs  TO  Sebvant— "Vice  Principal." 

The  duty  of  giving  special  orders  necessary 
to  tbe  safety  of  servants  is  one  of  the  nonassign- 
able duties  of  the  master,  and  a  servant,  while 
engaged  in  the  performance  of  that  duty,  is  a 
"vice  principal.' 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series, .  Vice 
Principal.] 


9.  Masteb  and  Sebvant  «=3289(21>  ->  Injtt- 
BIBS  TO  Sebvant— JuBT  Question. 
Where  the  danger  to  a  servant  was  so  open 
and  obvious  and  his  opportunity  of  knowledge  so 
complete  as  to  leave  no  doubt  that  he  knew,  or 
should  have  known,  the  question  of  his  right  to 
recover  is  one  of  law<  for  the  court. 

Brror  to  Corporation  Court  of  (Tlty  of  Rad- 
ford. 

Action  by  one  Dalton  against  the  Lynch- 
burg foundry  OMnpany.  There  was  a  Judg- 
ment for  plaintltr,  and  defendant  brings  «e- 
ror.    Reversed. 

The  plaintiff  in  error,  bereinafter  called 
the  Foundry  Company,  was  engaged  In  the 
manufacture  and  sale  of  iron  pipe,  and  em- 
ployed the  defendant  in  error,  who  was  19 
years  of  age  at  tbe  time  of  the  injury  bere- 
inafter mentioned,  to  "load  all  kind  of  pipe" 
when  not  engaged  in  the  shop.  At  the  time 
of  the  injury  he  had  been  In  the  employment 
of  the  Foundry  ComiMny  continuously  for 
four  or  five  months,  and  about  one-fourtb  of 
this  time  was  devoted  to  loading  "bpecial" 
pipe,  such  as  was  being  loaded  when  be  was 
injured,  but  all  the  "specials"  be  had  loaded 
bad  been  in  open  cars,  and  he  had  never  be- 
fore loaded  a  "special"  in  a  box  car,  nor 
had  he  ever  seen  one  loaded  In  a  box  car. 
He  bad,  however,  "loaded  some  long  pipe  in 
the  box  cars."  Tbe  Joints  or  elbows  were 
known  as  "specials,"  tbe  other  pipes  were 
simply  designated  long  pipe.  He  had  loaded 
"specials"  about  a  week  in  open  cars,  and 
long  pipe  for  .three  weeks,  some  of  the  latter 
being  loaded  In  box  cars. 

Pipe  were  loaded  by  means  of  an  engine, 
vrlth  a  boom  or  crane.  Extending  out,  and 
attached  thereto,  was  a  block,  and  to  tbe  end 
of  the  block  was  fastened  a  hook.  Separate 
and  apart  from  the  boom  was  a  ring  to  which 
two  chains  were  permanently  fastened;  each 
of  tbe  chains  being  about  8  feet  long,  and 
weighing  about  75  pounds.  To  the  other 
ends  of  each  chain  was  fastened  a  large  book. 
In  loading  all  straight  pipe  and  also  in  load- 
ing heavy  "specials"  both  chains  were  nsed. 
The  ring  to  which  the  two  chains  were  fas- 
tened was  placed  over  the  hook  at  the  end 
of  the  boom.  In  loading  straight  pipe,  the 
two  chains  banging  down  were  fastened  one 
in  each  end  of  the  pipe,  but  in  loading  small 
"specials,"  such  as  were  being  loaded  at  the 
time  of  the  injury,  only  one  chain  was  used, 
and  the  other  was  sometimes  booked  back  in 
tbe  ring  at  the  other  end  of  the  chain,  and 
sometimes  it  was  left  swinging  down,  and  at 
other  times  it  was-  dropped  loose  into  the  end 
of  tbe  "special"  wlilcb  was  being  loaded. 
Dalton  had  been  instructed  to  hang  tbe  hooks 
up  in  the  ring,  but  on  the  morning  of  the 
accident  be  found  both  books  already  hung 
up  in  tbe  ring,  and  be  simply  "taken  one  out" 
to  use  in  loading  In  the  "specials."  When  the 
point  of  the  hook  was  turned  from  the  car  In 
which  the  "specials"  were  to  be  loaded  there 
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was  no  danger  of  its  being  knocked  off  U  the 
chain  came  In  contact  with  the  car,  but  when 
the  iwlnt  was  turned  towards  the  car,  such 
danger  did  exist,  though  during  the  four  or 
flre  months  Dalton  had  worked  there  he  had 
never  seen  the  chains  fall,  nor  heard  of  their 
falling,  and  the  manager  of  the  Foundry 
Ctompany,  who  had  been  In  Its  employment 
for  10  years  and  on  the  yard  several  hours 
every  day,  had  never  seen  the  chains  fall,  nor 
heard  of  thetr  falling.  Another  employ^  of 
the  company,  testifying  for  Dalton,  says  the 
chains  had  fallen  once  or  twice  during  his 
three  years  of  service,  and  still  another  tes- 
tifies that  the  chains  occasionally  fell,  but 
neither  of  them  claims  to  have  notified  the 
Foundry  Company,  nor  Is  there  any  evidence 
that  the  company  ever  bad  such  notice,  or 
any  knowledge  of  the  falling  of  the  chains. 
Dalton,  however,  knew  that  if  the  extra 
chain  was  not  properly  hooked  np,  and  came 
In  contact  with  the  top  of  the  car,  it  would 
probably  be  knocked  out  and  the  chain  would 
falL    On  this  point  he  testified  as  follows: 

"Q.  Mr.  Dalton,  yoa  know,  as  a  matter  of 
fact,  that  If  yoa  have  a  ring  with  a  hook  in  it 
and  something  comes  down  and  catches  that 
hook,  it  is  going  to  fall  out?  A.  If  the  crane 
ierka  it  out  and  hits  the  car,  of  course  it  la. 

"Q.  I  am  speaking  of  the  hook  in  the  ring, 
if  it  hits  something,  it  is  going  to  knock  it  off? 
A.  Certainly,  if  it  hlta  a  car  and  comes  in  tiiat 
way,    it    is    going   to    knock    it   off. 

"Q.  That  is  a  matter  of  common  knowledge, 
it  it  hits  it  on  the  side?  A.  If  it  comes  in  like 
that  and  hits  it  Uke  that  (indicating).  That  ia 
the  first  time  I  ever  seen  it 

"Q.  If  they  hit  the  rhig  that  Way,  it  is  going 
to  bound  out?    A.  I  gness  it  would." 

On  the  morning  of  the  Injury  Dalton  was 
engaged  as  "ground"  man  In  loading  a  "spe- 
cial," that  is,  a  20-lnch  pipe  about  6  feet  long 
and  in  the  shape  of  an  elbow.  Into  a  box  car, 
and  had  taken  down  one  chain  and  had 
fastened  It  to  the  pipe,  and  the  other  <HialQ 
was  left  by  him  hanging  in  the  ring  at  the 
end  of  the  boom.  He  was  Instructed  by  the 
company  to  hang  the  unused  chain  in  the 
ring  in  loading  "specials."  After  the  pipe 
bad  been  raised  by  the  crane  and  carried  to 
the  car,  Dalton,  with  both  hands  on  the  pipe, 
was  shoving  It  Into  the  door,  as  he  had  been 
directed  by  the  company  to  do,  when  the 
chain  became  detached  and  fell,  striking  one 
of  his  hands,  and  mashing  off  one  finger  and 
injuring  another,  and  for  this  injury  this 
action  was  brought. 

Caskle  &  Cat^e,  of  Lynchburg,  for  plaln- 
tifl  In  error.  H.  C.  Tyler,  of  East  Badford, 
for  defendant  in  error. 

BURKS,  J.  (after  stating  the  facta  as 
above).  [1]  We  are  met  at  the  outset  of  this 
case  with  a  motion  to  dismiss  because  the 
record  is  not  certified  as  required  by  an  act 
of  assembly  approved  March  21,  1916  (Acts 
1916,  c.  406,  p.  708),  abolishing  bills  of  ex- 
ception. It  is  sufficirat  to  say  that  the  act 
has  no  application  to  the  pleadings  which 
are  per  se  a  part  of  the  record,  and  that  a 


demurrer  to  the  evidence  is  as  mudi  a  part 
of  the  record  as  any  other  pleading,  and 
hence  Is  not  affected  by  the  act  aforesaid. 
0.  &  O.  By.  Co.  V.  Sparrow,  08  Va.  630,  37 
S.  E.  302. 

[2]  After  the  plaintiff  bad  introduced  his 
evidence^  the  Foundry  Company  introduced 
a  single  witness  to  prove  an  uncontroverted 
fact,  and  then  demurred  to  the  evidence: 
There  was  no  real  confilct  between  the  evi- 
dence otthe  plaintiff  and  that  of  the  defends 
ant,  but  the  testimony  of  some  of  the  plain- 
tlfTs  witnesses  was  not  altogether  consist- 
ent with  the  testimony  of  the  plaintiff  him- 
self. These  inconsistencies,  however,  most 
be  resolved  in  favor  of  the  plaintiff,  as  the 
Jury  might  have  properly  so  found.  Bass 
V,  Norfolk  By.  Co.,  100  Va.  1,  40  S.  E.  100; 
Ches.  &  O.  By.  Co.  v.  Pierce,  103  Va.  00,  48 
S.  E.  634;  Btarks  PL  &  Pr.  p.  496,  and  cases 
cited. 

The  plalntlfTs  position,  both  in  the  trial 
court  and  In  this  court.  Is  stated  by  his 
counsel  thus: 

"While  it  is  tnie  the  plahitiff  is  young,  it  is 
not  contended  that  his  failure  to  discover  the 
latent  danger  was  due  to  immature  years,  but  to 
his  lack  of  experience  in  loading  pipe  into  a  box 
car,  and  that  there  was  nothing  in  the  condition 
surrounding  the  injury  to  him  that  would  have 
caused  a  man  of  mature  years  to  suspect  the 
chain  would  fall  unless  he  knew  that  the  boom 
would  strike  the  car," 

Argument  of  counsel  has  takoi  a  very  wide 
range,  and  they  have  shown  a  commendable 
seal  In  the  citation  of  authorities,  but  it  is 
not  deemed  necessary  to  go  so  extenslvdy 
into  the  law  of  master  and  servant  to  arrive 
at  a  proper  conclusion.  It  is  not  claimed 
that  the  machinery  was  complicated,  nor  that 
It  was  in  any  way  defective,  nor  that  it  was 
Inadequate  for  the  purpose.  The  daim  of  the 
plaintiff  Is  that  he  should  have  been  notified 
bow  to  hook  up  the  chain  not  in  use,  and 
the  danger  in  not  so  hooking  it,  or  else  that 
a  boom  with  only  one  chain  attached  should 
have  been  provided  for  that  kind  of  woik; 
that  he  should  have  been  warned  of  the  dan- 
ger of  the  book  being  knocked  off  by  coming 
In  contact  with  the  top  of  the  car  when  load- 
ing into  a  box  car,  and  not  instructed  to 
"keep  his  hands  on  the  pipe." 

[3]  The  machinery  was  of  a  very  simple 
character,  and  the  manner  of  its  use  open 
and  obvious  to  the  most  casual  observer. 
Ther6  was  no  need,  therefore,  to  publish  gen- 
eral rules  for  the  government  of  the  business. 
Moore  Lime  Co.  v.  Blchardson,  95  Ya.  326, 
28  S.  E.  334,  64  Am.  St  Bep.  735. 

[4]  Much  stress  is  laid  upon  the  statement 
of  the  plaintiff  that  he  was  instructed  to  keep 
his  hand  on  the  t^pe  while  loading  "specials'' 
In  a  box  car,  so  as  to  guide  it  Into  the  dooiv 
and  that  the  plaintiff  was  simply  obeying  or- 
ders. Doubt  is  cast  upon  this  statement  by 
the  testimony  of  one  of  the  plaintUTs  wit- 
nesses that  they  were  cautioned  "every  time 
we  changed  Jobs  to  be  careful,"  and  to  "keep 
out  from  everything,"  and  that  it  was  on- 
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reasonable  to  sappoee  that  the  plaintiff  could 
have  worked  there  four  or  five  months  with- 
oat  hearing  of  snch  caution.  Assuming,  how- 
ever, that  the  Jury  might  have  found  In  ac- 
cordance with  the  plaintiff's  testimony,  we 
still  do  not  think  he  was  entitled  to  recover. 
TJndonbtedly,  the  primary  duty  of  the  serv- 
ant la  obedience  to  the  orders  of  the  master, 
and  if,  when  In  discharge  of  that  duty,  be  Is 
Injured  In  consequence  of  such  obedience,  he 
may  recover  of  the.  master  unless  the  danger 
Is  BO  manifest  that  a  reasonably  prudent  man 
would  not  have   encountered   It.     AiUboro 

Lumber  Co.  v.  Donald,  120  Va. ,  80  S.  E3. 

618 ;  U.  S.  lieather  Co.  v.  Showalter,  113  Va. 
479,  74  S.  E.  400,  and  cases  dted. 

The  exception,  however,  In  cases  of  open 
and  obvious  danger  Is  as  well  established  as 
the  rule  itsell  Norfolk  &  W.  Ry.  Co.  v. 
Ward,  90  Va.  687,  19  S.  B.  849,  24  I*  R.  A 
717,  44  Am.  St  Rep.  945;  Norfolk  &  W.  Ry. 
Ca  ▼.  Ampey,  93  Va.  lOS,  25  S.  E.  226 ;  Rob- 
inson V.  Dlninny,  96  Va.  41,  80  S.  B.  442; 
Mason  V.  Poet,  100  Va.  494,  64  S.  E.  311,  11 
U  B.  A.  (N.  S.)  1038;  Cllnchfleld  Coal  Corp. 
▼.  Gmlae^  117  Va.  645,  86  8.  E.  135;  Reld  v. 
Medley,  118  Va.  462,  87  S.  R.  616. 

Wben  tt  Is  said,  in  stating  the  rule  above 
mentioned,  that  the  master  is  liable  "unless 
the  danger  is  so  manifest  that  a  reasonably 
prudent  man  would  not  encounter  it,"  it  must 
be  understood  as  meaning  that  a  reasonably 
prudent  man  would  not  under  the  drcum- 
Btanccs  of  tlie  case,  or  that  a  reasonably 
prudent  man,  possessed  of  such  knowledge  as 
the  servant  had  or  was  properly  chargeable 
with,  would  not  have  encountered  It.  More- 
over, In  the  application  of  the  rule,  the  serv- 
ant himself  must  not  have  been  guilty  of  neg- 
ligence proximately  contributing  to  his  injury 
which  rendered  unavailing  the  master's  or- 
ders. Obedience  to  the  master's  orders  will 
not  excuse  negligence  in  the  execution  of  the 
orders. 

[B,  •]  In  the  Instant  case,  It  was  the  duty 
of  the  plaintiff,  as  the  "ground  man,"  to  hang 
up  the  extra  chain,  and  so  to  hang  it  as  not 
to  cause  injury  to  himself,  ^e  fact  that  the 
chains  would  come  In  contact  with  the  box 
car  when  loading  into  it,  and  that  they  must 
come  In  contact  with  it,  would  seem  to  be  a 
plain  proposition  of  common  sense,  but  It 
must  have  been  actually  demonstrated  to  the 
plaintiff  during  the  time  he  was  loading 
stralglit  pipe  into  the  box  car.  These  were 
Idtyslcal  facts  open  to  his  observation.  He 
knew,  therefore,  before  he  was  injured  that 
the  chains  would  come  in  contact  with  the 
car,  and  it  was  manifest  that  if  the  hook 
was  turned  to  the  car  and  came  in  contact 
with  it,  it  was  liable  to  be  knocked  out  of 
the  ring  and  allow  the  chain  to  fall.  He 
admits  that  he  knew  that  the  hook  would  be 
knocked  out  if  It  came  In  CMitact  with  the 
car  while  the  p<dnt  of  the  book  was  turned 
in  that  direction.  It  was  his  duty,  there- 
fore, so  to  hook  the  chain  that  it  could  not 


fall.  This  duty  he  neglected  to  perform,  and 
his  resulting  injury  is  to  be  attributed  to  his 
own  negligence,  and  not  to  the  negligence  of 
the  Foundry  Company,  which  furnished  him 
a  safe  appliance,  and  a  safe  place  In  which 
to  work,  which  was  only  rendered  unsafe 
by  the  negligent  manner  in  which  be  dis- 
charged the  duty  assigned  to  blm.  He  would 
have  suffered  no  injury  in  obeying  the  or- 
ders of  the  superintendent  "to  keep  his  hands  . 
on  the  pipe"  if  he  had  properly  hooked  up 
the  extra  chain.  The  order  of  the  master 
was  based  upon  the  assumption  that  he 
would  properly  discharge  the  duty  that  bad 
been  imposed  upon  him. 

The  place  and  the  appliance  furnished  by 
the  master  were  reasonably  safe  in  the  first 
instance,  and  the  master's  order  subjected 
the  plaintiff  to  no  hidden  or  unseen  danger. 
The  danger  of  doing  the  work  in  the  manner 
in  which  it  was  done  was  open  and  obvious 
to  evien  a  casual  observer.  But  the  plaintiff 
was  no  casual  observer.  He  had  loaded 
straight  pipe  into  box  cars  before,  and  al- 
though both  chains  were  then  used,  he  must 
have  seen,  or  certainly  ought  to  have  seen, 
that  the  dbalns  necessarily  came  in  contact 
with  the  car. 

"It  is  the  duty  of  the  servant  to  exercise  care 
to  avoid  injuries  to  himself.  He  is  under  as 
great  obligation  to  provide  for  bis  own  safet7 
from  such  dangers  as  are  known  to  him,  or  are 
discemable-by  ordinary  care  on  his  part,  as  tiie 
master  is  to  provide  for  him.  He  must  take 
ordinary  care  to  learn  the  dangers  which  are 
likely  to  beset  him  in  the  service.  He  must  not 
KG  blindly  to  his  work  where  there  is  danger. 
He  must  inform  himself.  This  is  the  law  ev- 
erywhere." Russell  Greek  Goal  Co.  v.  Wells,  96 
Va.  416,  31  S.  B.  614 ;  Bowles  v.  Soapatone  Co., 
115  Va.  701,  80  S.  E.  799;  Va.  Iron  Coal  & 
Coke  Co.  V.  Asbury,  117  Va.  683,  86  S.  E.  148. 

"The  law  does  not  makis  it  the  duty  of  a  mas- 
ter to  warn  a  servant  of  an  opeA  and  obvious 
danger  of  which  he  knows,  or  could  have  known 
by  the  exercise  of  ordinary  care.  Such  dangers 
are  risks  incident  to  the  employment"  Fields  v. 
Virginian  Ry.  Co.,  114  Va.  668,  77  S.  B.  801; 
Reid  V.  Medley,  supra. 

The  case  comes  within  the  rule  above  stat- 
ed, that  obedience  to  the  master's  orders  does 
not  excuse  the  servant  for  encountering  an 
open  and  obvious  danger. 

[7]  If  the  plaintiff  would  not  have  been  In- 
jured, notwithstanding  his  negligence,  but  for 
the  negligence  of  the  operator  In  lowering  the 
boom  too  far,  thereby  causing  the  hook  to 
strike  the  top  of  the  car  and  drop  the  chain, 
there  could  still  be  no  recovery,  as  the  opera- 
tor of  the  boom  was  a  fellow  servant  of  the- 
plaintiff,  and  the  risk  of  his. negligence  was 
assumed  by  the  plaintiff.  Northern  Pac.  R. 
Co.  V.  Hambly,  154  U.  S.  349,  14  Sup.  Ct  983, 
38  L.  Ed.  1009;  Norfolk  &  W.  R.  Go.  T. 
Nuckols,  91  Va.  193,  21  S.  E,  342. 

[S]  Some  question  has  been  raised  as  to 
whether  or  not  the  superintendent  of  the 
Foundry  Company,  in  giving  orders  to  Dal- 
ton  and  others  as  to  the  proper  method  of 
doing  the  work,  was  a  vice  principal  or  a 
fellow  servant    The  duty  of  giving  suitable 
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special  orders  necessary  to  the  safety  of  tbe 
service  Is  enumerated  as  one  of  the  nonas- 
signable duties  of  the  master.  Huffcut,  Agen- 
cy, I  276.  Any  servant  to  whom  that  duty  Is 
delegated  is,  while  engaged  In  Its  perform- 
ance, a  vice  principal.  Northern  Paa  R.  Co. 
V.  Herbert,  U6  U.  S.  642,  6  Sup.  a.  680,  29 
L.  Ed.  755 ;  Norfolk  &  W.  R.  Oo.  v.  Houcblns, 
95  Va.  396,  28  S.  Bk  578,  46  U  R.  A.  359,  64 
Am.  St  Rep.  791. 

[9]  Several  cases  decided  by  this  court 
have  been  cited  by  counsel  for  the  defendant 
in  error  in  support  of  the  proposition  that 
"the  question  of  whether  the  servant  should 
have  been  warned  Is  always  [been]  for  the 
Jury  upon  the  evidence."  Pocahontas  Ck)l' 
Ueries  Co.  v.  Williams,  105  Va,  708,  64  S.  E. 
868 ;  C.  &  O.  Ry.  Ca  v.  Meadows,  119  Va.  33, 
80  S.  E.  244r  Smith  v.  N.  &  P.  Traction  Co., 
109  Va.  453,  63  S.  B.  1005 ;  N.  &  W.  Ry.  Co. 
v.  Cheatwood,  108  Va.  365,  49  8.  E.  488.  An 
examination  of  these  cases  will  show  that 
none  of  them  were  cases  of  open  and  obvious 
dangers  of  which  the  servant  knew,  or  in 
the  exercise  of  ordinary  care  ofaght  to  have 
known.  In  the  case  at  bar,  not  only  was  the 
danger  open  and  obvious,  but  the  servant  ad- 
mits that  he  knew  that  the  hook  would  bound 
out  if  it  struck  the  car  when  hung  up  in  a 
given  way,  and  it  was  his  duty  to  hang  it  up. 
Where  the  alleged  cause  of  danger  is  so  open 
and  obvious,  and  the  opportunity  or  knowl- 
edge on  the  part  of  the  employs  is  so  com- 
plete as  to  leave  no  doubt  that  he  knew,  or 
should  have  known  all  about  it,  the  ques- 
tion is  one  of  law  for  the  court  Clinchfield 
Coal  Corp.  v.  Cruise,  117  Va.  645,  86  S.  E. 
135.  But  whether  the  question  be  one  for 
the  court  or  the  Jury,  in  no  view  of  the  case 
could  the  Jury  have  properly  found  a  ver- 
dict for  the  plaintiff. 

For  these  reasons  the  Judgment  of  the 
trial  court  must  be  reversed ;  and,  this  court 
proceeding  to  enter  such  Judgment  as  the 
trial  court  should  have  entered,  it  is  ordered 
that  the  demurrer  to  the  evidence  of  the 
plaintiff  iu  error  be  sustained,  and  that  the 
action  of  the  defendant  in  error  be  dismissed, 
with  costs  to  the  plaintiff  In  error. 

Reversed. 

(la  Va.   68B) 

VIRGINIA  IRON,   COAL  &  COKE  CO.  v. 

PROPHET'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia. 

Sept  20,  1917.) 

1.  Appeal  amd  Erbob  ®=»1002  —  Rbvibw — 
Vbbdict. 

A  verdict  on  conflicting  evidence  is  conclu- 
sive on  appeal. 

2.  Mastbb  ANn  Sebvant  iS=3293(16)  —  Injt7- 
BiES   TO   Skbvant— Actions— Instructions. 

In  an  action  for  damages  for  the  death  of 
an  employ^  in  a  mine,  who  came  in  contact 
with  a  hanging  electric  wire,  where  the  declara- 
tion charged  it  was  the  duty  of  the  employer 
to  use  reasonable  care  to  maintain  the  wire  in 
a  safe  position  and  a  breach  of  that  duty,  an 
instruction  that  it  was  the  duty  of  the  employ- 


er to  use  care  commensurate  with  the  dangct 
to  inspect  and  maintain  the  wire  was  justified, 
though  there  was  no  allegation  to  that  ^ect; 
the  duty  of  inspection  being  an  incident  to  the 
duty  of  maintaining  the  wire. 

3.  Master  and  Sebvant  ®=»  125(1)  —  Ikju- 
BiEs  TO  Servant— Duty  o*  Master. 

It  is  the  duty  of  a  mine  operator  to  use  rea- 
sonable care  to  make  a  fallen  electric^  wire  rea- 
sonably safe,  after  it  knew,  or  by  ordinary  coie 
might  have  known,  of  the  defect. 

4.  Mastbb  and  Servant  ®=>285(14)— Injtjbjxs 
TO  Sebvant— Oontbxbutobt  Nkougkncb— 
BuBDBN  or  Pboof. 

The'  burden  of  proving  contributory  negh- 
gence  is  on  the  master,  unless  the  servant's  own 
negligence  establishes  it 

Error  to  Circuit  Court,  Wise  County. 

Action  by  Asa  Prophet's  administrator, 
against  the  Virginia  Iron,  Coal  4  Coke  Com- 
pany. There  was  a  Judgment  for  plaintifl, 
and  defendant  brings'  error.    Affirmed. 

BulUtt  &  Chalkley,  of  Big  Stone  Gap,  and 
Jackson  &  Henson,  of  Roanoke,  for  plalntlS 
in  error.  Bond  &  Bruce  and  Fulton  &  Vic- 
ars, all  of  Wise,  for  defendant  in  error. 

WHITTIiE,  P.  The  Judgment  under  re- 
view was  recovered  by  Uie  defendant  In  er- 
ror for  the  death  of  his  intestate,  Asa  Proph- 
et which  was  imputed  to  the  negligence  ot 
plaintiff  in  error.  The  material  facts  rela- 
tive to  the  occurrence  were  these: 

Prophet,  who  at  the  time  of  his  death  was 
19  years  of  age,  with  occasional  intervals, 
had  been  in  the  employment  of  plaintiff  in 
error,  first  as  a  "trapper,"  and  later  as  a 
"coal  digger,"  for  4  or  6  years.  He  had  had 
very  little  experience  as  a  driver,  and  during 
his  entire  employment  had  not  served  in  tliat 
capacity  longer  than  "a  week  or  such  a  mat- 
ter." In  May,  1915,  while  he  was  working 
as  a  coal  miner,  the  company  was  "^ort  a 
driver,"  and  the  driving  boss  asked  tilm  to 
drive  in  the  "Jack  Leg"  entry  on  the  night 
he  was  killed.  He  was  not  familiar  with 
that  part  of  the  mine,  and  the  driving  boss 
testified  that  he  went  with  Iiim  about  260 
feet  down  the  entry  "to  show  him  the  baoL 
rather  than  the  condition  of  the  road;  how 
to  get  the  coal  out" 

The  company  operated  an  'electric  pomp 
in  the  entry,  which  was  supplied  with  power 
over  a  noninsulated  copper  feed  wlre^  strong 
along  the  right-hand  side  of  the  entry  on  tlie 
rib  near  the  roof.  The  normal  position  of 
the  wire  at  the  point  of  accident  was  about 
8  feet  10  inches  above  the  rail.  The  driving 
boss  further  testified: 

"We  went  up  to  where  the  wine  crossed  [over 
the  entry],  and  I  showed  him  this  wire,  and  toM 
him  to  be  careful  in  turning  the  mutes ;  to  tarn 
them  to  the  left  *  *  *  as  he  might  possibly 
get  in  the  wire." 

The  wire  was  strung  on  porcelain  ioauia- 
tors  spiked  with  large  nails  to  blocks  of 
wood  driven  In  between  the  top  of  the  ooal 
and  the  roof.     Four  or  five  weeks  before 
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Propbet  was  killed,  some  of  the  insulators 
above  the  point  of  accident  became  detached 
from  the  blocks,  and  the  wire  swung  down 
about  2  feet  below  its  proper  position,  to  a 
point  20  or  25  feet  from  the  place  of  accident. 
Subsequently,  some  2  weeks  prior  to-  the  ac- 
cident, several  of  the  insulators  which  held 
the  wire  in  position  at  the  place  of  accident 
likewise  came  loose,  and  the  wire  sagged  un- 
til it  reached  the  leyel  of  a  man's  shoulders, 
or  about  that  height,  above  the  floor  of  the 
entry,  and  it  remained  in  that  condition  un- 
til Prophet  was  killed.  On  that  night  he 
stopped  his  car  near  the  switch  points  and 
walked  down  the  entry  to  where  Tom  Gully, 
a  miner,  was  working  to  ascertain  whether 
be  bad  a  loaded  car  ready  to  be  hauled  out. 
In  returning  to  his  car,  and  when  he  bad 
reached  a  point  some  9  feet  distant  from  the 
front  of  it,  he  went  to  the  side  of  the  track 
in  order  to  pass  the  mules,  and  came  in  con- 
tact with  the  sagging  wire,  and  was  killed. 

If  the  company  bad  used  ordinary  care  to 
Inspect  this  entry,  the  dangerous  condition 
•of  the  wire  would  have  been  discovered. 
And  besides,  4  or  5  days  prior  to  the  acci- 
dent, the  attention  of  the  "mine  boss"  in 
charge  of  the  entry  bad  been  spedflcally 
drawn  to  the  situation.  There  was  no  rule 
■of  the  company  requiring  drivers  to  use  any 
particular  side  of  the  track ;  and  In  the  en- 
try in  question  the  space  along  the  sides  of 
the  track  was  variable,  and  the  drivers  were 
accustomed  to  utilize  whichever  side  was 
most  convenient  The  switch,  which  it  was 
Prophet's  business  to  operate,  was  on  the 
right-hand  side,  and  he  violated  no  duty  in 
using  that  side.  He  was  making  bis  second 
trip  when  killed,  and  had  no  notice  of  the 
sagging  wire,  which  "got  dusty  in  the  black 
coal  and  was  hard  to  see." 

The  case  was  submitted  to  the  Jury  upon 
the  opposing  theories  of  the  litigants — the 
-contentions  of  the  plaintiff  below  being  that 
the  company  was  guilty  of  actionable  negli- 
gence in  suffering  the  wire  to  remain  detach- 
«d  from  its  original  fastenings,  which  held 
it  In  a  safe  position,  and  in  permitting  it  to 
sag  to  such  an  extent  as  to  become  dangerous 
to  employes;  that  the  company  should  have 
warned  Prophet  of  the  unusual  and  extra- 
ordinary  danger  to  which  be  was  exposed; 
and  tbat  its  negligence  was  the  efficient  and 
proximate  cause  of  bis  death.  The  company, 
oa  the  other  band,  denied  the  fact  that  the 
wire  was  permitted  to  sag,  as  claimed  by  the 
plaintiff,  and  insisted  that  the  verdict  of  the 
Jury  was  contrary  to  the  law  and  the  evi- 
dence. It  also  insisted  that  the  court  erred 
in  overruling  its  motion  for  a  new  trial  on 
that  ground.  Moreover,  it  contended  tbat 
the  trial  court  erred  in  giving  instructions 
1,  2,  and  3,  at  the  instance  of  the  plaintiff. 

[1]  The  Jury's  verdict  for  the  plaintiff  was 
rendered  upon  conflicting  evidence  and  was 


approved  by  the  trial  court  From  the  stand- 
point of  a  demurrer  to  the  evidence,  the  evl- 
deuoe  is  quite  sufScient  to  sustain  the  ver- 
dict, and  upon  well-settled  principles  this 
court  must  accept  the  flnding  of  the  Jury.  It 
may  not  be  amiss,  however,  to  add  that,  in 
our  opinion,  on  all  material  issues  the  pre- 
ponderance of  the  evidence  was  with  the 
plaintiff. 

[2]  The  following  are  the  exceptions  to  in- 
structions: 

Instruction  1  was  objected  to  because  it 
told  the  Jury  that  it  was  the  duty  of  the  com- 
pany to  use  care  commensurate  with,  the  dan- 
ger to  inspect  and  maintain  Its  wire,  wben 
there  was  no  allegation  In  the  declaration 
charging  failure  to  inspect.  The  declaration 
charged  that  it  was  the  duty  of  the  company 
to  use  reasonable  care  to  maintain  the  wire 
in  a  safe  position,  and  the  breach  of  that 
duty.  The  duty  to  inspect  was  a  minor  inci- 
dent to  the  principal  duty  of  properly  main- 
taining the  wire,  and  did  not  call  for  special 
averment 

[3]  It  will  be  observed  that  instruction  2 
did  not  conclude  with  the  direction  to  find  for 
the  plaintiff,  but  merely  told  the  Jury  that 
the  omission  of  the  company  to  use  ordinary 
care  to  make  a  fallen  wire  reasonably  safe, 
after  it  knew,  or  by  ordinary  care  might  have 
known,  of  the  defect  was  negligence.  The 
instruction  states  a  correct  proposition  of 
law. 

[4]  Instruction  3  rightly  Informed  the  Jury 
that  the  burden  of  proving  contributory  neg- 
ligence rested  upon  the  defendant,  unless  the 
fact  of  such  contributory  negligence  appear- 
ed from  the  plaintiff's  own  evidence. 

The  case  involves  no  new  principles.  It 
was  fairly  submitted  to  the  Jury  on  the  law, 
and  their  verdict  is  sustained  by  the  evi- 
dence. 

The  Judgment  Is  without  error,  and  must 
be  affirmed. 

Affirmed. 

(121  Va.    691) 
WADKINS  V.  DAMASCUS  LUMBEB  00. 

(Supreme  Court  of  Appeals  at  Virginia.    Sept 
20.  1917.) 

1.  Appeal  and  Erbob  *=9839(2)— Rkvibw— 
Successive  Tbuxs. 

It  is  the  rule  tbat,  where  there  have  been  two 
trials,  the  appellate  court  must  look  first  to  the 
evidence  and  proceedings  on  the  first  trial. 

2.  APPEAL   AND    Ebbob   «=»839(2)— Ekvibw— 
Stjccessive  Tbials. 

'Where  evidence  upon  each  of  two  trials  was 
identical,  the  latter  verdict  being  the  larger,  evi- 
dence on  the  second  trial  alone  will  be  consid- 
ered on  plaintiff's  appeal,  where  defendant's  de- 
murrer to  evidence  was  sustained,  since,  if  there 
was  no  error  to  plaintlFs  prejudice  on  the  sec- 
ond trial,  there  could  have  been  none  on  the 
first,  and  it  was  immaterial  that  there  was  a 
view  of  the  premises  by  the  jury  on  the  first 
trial,  and  not  on  the  second. 
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-  8.  Appeal  and  Erbob  €=997(2)  —  Review  — 

demt78reb  to  evidence. 
Plaintiff's  position  being  more  favorable  up- 
on a  demurrer  to  evidence  than  upon  a  motion 
to  set  aside  a  verdict,  the  appellate  coart  will 
only  consider  the  action  of  tne  court  npon  the 
demurrer  to  evidence. 
4.  Mabteki  and   Sebvakt   «=»101,   102(6)   — 

Servant's  Ikjubt  —  Maohinibt  —  Ousrou 

and  XTsagk. 
An  employer  waa  not  liable  for  his  experi- 
enced servant's  injury,  sustained  while  tarring 
machinery,  where  machinery  conformed  to  that 
in  general  use  in  similar  plants,  and  the  danger 
was  incident  to  the  work  itself,  rather  than  the 
failure  to  supply  a  safe  place  to  work. 
6.  Master  and   Sebvant  €s»101,   102(2)   — 

Servant's  Injubt  —  Liabi'litt  of  Master 

IN  Genebau 
Employers   are   not   insurers   of   their   em- 
ployes' safety,  and  are  liable  for  the  consequenc- 
es, not  of  danger,  but  of  negligence. 

6.  Master  and  Servant  ^=9278(20)  —  Serv- 
ant's iNJiniT— Duty  to  Warn — Sufficien- 
OY  or  Evidence. 

Evidence  held  insufficient  to  show  employer's 
duty  to  warn  an  experienced  employ^  as  to  dan- 
ger of  tarring  machinery;  employ^  not  having 
been  directed  to  tar,  but  to  oil,  the  machinery, 
and  employ^  being  aware  of  sticky  quality  of 
tar  in  cold  weather,  and  dangerous  character  of 
macliinery  itself  being  perfectly  obvious. 

7.  Master  and  Servant  €=»89(1)  —  Serv- 
ant's Injury— VoLUKTEKBS. 

An  onploy^,  injured  while  tarring  machin- 
ery, bad  no  legal  cause  of  complaint,  wber«  he 
was  only  directed  to  oil  machinery. 

Error  to  Circuit  Court,  Washington  County. 

Action  by  John  A.  W^dklns  against  the 
Damascus  Lumber  Company.  Jud£:ment  for 
defendant  on  demurrer  to  evidence,  and 
plaintiff  brings  error.    Affirmed. 

L.  F.  iSummers,  of  Abingdon,  for  plaintiff  in 
error.  Hutton  &  Button  and  White,  Penn  & 
Penn,  all  of  Abingdon,  for  defendant  in  error. 

KELLY,  J.  This  is  an  action  for  damages 
for  personal  injuries  sustained  by  the  plain- 
tur,  Jolm  A.  Wadklns,  while  at  work  for  the 
defendant,  Damascus  Lumber  Company. 
There  were  three  trials.  On  the  first,  the 
Jury  failed  to  agree;  on  the  second,  tliere 
was  a  verdict  for  the  plaintiff  for  $900,  which 
the  court  set  aside;  and,  on  the  third,  a  ver- 
dict for  $1,000,  subject  to  the  opinion  of  the 
court  upon  the  defendant's  demurrer  to  the 
evidence.  The  court  sustained  the  demurrer 
and  entered  up  a  final  Judgment  for  the  de- 
fendant. 

The  plaintiff  brings  the  case  here,  and  as- 
signs as  error  the  action  of  the  court,  first, 
in  setting  aside  the  former  verdict ;  and,  sec- 
ond, tn  sustaining  the  demurrer  to  the  evi- 
dence. 

[1-3]  The  rule  is  that,  where  there  have 
been  two  trials,  this  court  must  look  first  to 
the  evidence  and  proceedings  on  the  first 
trial;  but,  in  the  present  case,  the  evidence 
upon  each  of  the  last  two  triaJs  was  identi- 
cal, the  latter  verdict  was  the  larger  of  the 
two,  and  it  necessarily  follows  that.  If  there 
was  no  error  to  the  prejudice  of  the  plaintiff 


on  the  third,  there  could  have  been  none  on 
the  second,  trial.  It  Is  true  that  there  was  a 
view  of  the  premises  by  the  Jury  on  the  sec- 
ond trial,  and  no  view  by  them  on  the  third; 
but  the  Judge  of  the  trial  court  had  the  ben- 
efit of  such  light  as  the  view  may  have  shed 
upon  the  evidence,  and  It  is  clear  that  the 
final  trial  brought  the  case  to  the  test  under 
the  most  favorable  possible  circumstances  for 
the  plaintiff,  since  it  gave  him  the  benefit  of 
the  rules  applicable  to  a  demurrer  to  the  evi- 
dence in  the  lower  court  as  well  as  her&  In 
other  words,  the  position  of  a  plaintiff  is 
more  favorable  upon  a  demurrer  to  the  evi- 
dence by  the  defendant  than  upon  a  motion 
to  set  aside  a  verdict  In  his  favor  (Chapman 
V.  Real  Estate  Co.,  06  Va.  177,  188,  31  8.  E. 
74;  CardweU  v.  N.  4  W.  R.  Co.,  114  Va.  500, 
506,  77  S.  B.  612 ;  Burks,  PL  &  Pr.  pp.  762- 
764):  and  we  shall  therefore  consider  only 
the  action  of  the  court  upon  the  demurrer  to 
the  evidence. 

The  plaintiff  was  injured  by  having  his 
hand  caught  and  pulled  into  the  cogs  and 
gearing  of  two  wheels,  which  operated  a  part 
of  the  machinery  of  the  defendant's  BawmUl 
plant  At  the  time  of  his  Injury  he  was  at- 
tempting, with  a  small  stick  or  paddle,  to  put 
some  tar  upon  these  wheels,  because,  as  he 
thought,  they  were  "cutting"  and  needed  tar. 

The  case  was  tried  upon  two  allegations  of 
negligence  (stated  here  inversely  from  their 
order  In  the  declaration) :  First,  that  the  de- 
fendant had  not  exercised  ordinary  care  to 
furnish  the  plaintiff  a  reasonably  safe  place 
in  which  to  work;  and,  second,  that  the  de- 
fendant assigned  the  plaintiff  to  the  duty  of 
oiling  and  tarring  the  machinery  in  the  mill, 
without  instructing  him  about  the  work  and 
warning  him  against  its  dangers. 

[4, 5]  (1)  The  evidence  wholly  falls  to 
make  out  a  case  for  recovery  upon  the  first 
charge  of  negligence.  The  place  where  lie 
was  standing  was  as  safe  as  any  other  place 
would  have  been  with  the  same  sort  of  ma- 
chinery in  operation  around  it  It  was  the 
machinery,  and  not  the  place  where  he  work- 
ed, that  constituted  the  danger  and  caused 
Ills  injury.  Some  effort  was  made  to  show 
that  tlie  defendant  ought  to  have  provided 
some  sort  of  framework  to  protect  the  em- 
ploySs  against  the  danger  of  being  caught  hi 
the  machinery ;  but,  in  addition  to  the  proof 
that  such  devices  would  not  have  helped  the 
situation  for  the  plaintiff,  the  uncontradicted 
evidence  Is,  further,  that  the  construction  of 
the  defendant's  plant  and  the  installation  of 
its  machinery  conformed  to  that  of  similar 
plants  in  general  use  In  the  country.  "Abso- 
lute safety  Is  unattainable,  and  employers  are 
not  Insurers.  They  are  liable  for"  the  con- 
sequences, not  of  danger,  but  of  negli^nce; 
"and  the  imbendlng  test  of  negligence  in 
methods,  machinery,  and  appliances  is  the 
ordinary  usage  of  the  business."     Southern 
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By.  Co.  >.  Lewis,  113  Va.  U7.  119,  73  S.  B. 
469,  470,  and  cases  cited. 

[«]  (2)  Nor  do  we  think  the  evidence  tends 
to  ataow  any  breach  of  duty  to  Instruct  and 
warn  the  plaintiff  with  reference  to  his  work. 
He  was  a  comiietent  and  intelligent  man, 
about  53  years  of  age,  and  had  been  working 
for  the  defendant  for  about  3  years,  during 
which  time  he  had  been  variously  employed  In 
and  around  the  plant,  and  had  necessarily 
become  entirely  familiar  with  the  premises 
and  structures  and  the  general  character 
and  purposes  of  the  madiinery  Installed 
tbere.  If  he  had  a  regular  and  stated  work. 
It  probably  was  that  of  picking  lath  stock; 
but  he  was  regarded  by  the  superintendent, 
and  evidently  regarded  himself,  as  a  general 
laborer,  being  assigned  from  time  to  time  to 
various  kinds  of  work,  some  probably  more 
dangerous  and  some  less  dangerous  than  oil- 
ing madiinery.  He  had,  for  example,  oper- 
ated several  machines,  Including  the  "slash- 
er," a  madbine  consisting  of  a  number  of 
saws;  he  had  frequently  put  tar  on  cog 
wheels  elsewhere  in  the  mill,  which  <«)€rated 
much  more  rapidly  than  those  by  which  he 
was  injured;  he  had  "fed  spans"  to  cut  laths 
In  the  lath  mill;  and  he  had  been  engaged 
at  tlraes  as  a  sort  of  watchman  to  stay  at  the 
plant  for  an  hour  or  two  after  the  plant 
closed  at  night  to  look  out  for  hot  boxes 
about  the  machinery,  and  to  report  anything 
else  that  might  be  out  of  order.  A  few  hours 
befwe  he  was  hurt  he  said  to  another  em- 
ploye: 

"I  haven't  been  here  as  long  as  some  of  the 
men,  bat  I  can  do  anything  that  comes  up. 

Having  this  general  and  special  experience 
and  acanalntance  vrith  the  plant  and  its 
<H>eration,  he  was  asked  by  the  superintend- 
ent, about  10  o'clock  In  the  morning  of  the 
day  on  which  the  accident  occurred,  to  take 
the  oiler's  place  for  a  few  days,  and  he 
readUy  consented  to  do  so.  He  was  not  di- 
rected to  use  any  tar.  It  Is  true  that  he 
says  In  the  outset  of  his  testimony  that  the 
snperlntendent  wanted  him  to  "oil  and  tar" ; 
but  he  repeatedly  and  emphatically  admits 
in  the  course  of  his  examination  that  he  was 
merely  requested  "to  oil"  for  two  or  three 
days,  and  that  tarring  was  not  mentioned 
to  him  at  all.  There  Is  evidence  to  show 
that  It  was  the  duty  of  the  oiler  to  use  tar 
when  necessary:  but  It  also  appears,  con- 
clusively and  without  contradiction,  that  the 
plaintiff  had  never  seen  anybody  use  tar 
on  the  wheels  where  be  was  hurt,  that  the 
oiler  whose  place  he  took  temporarily  had 
never  done  so,  and  that  the  sTQ>erlntendent 
did  not  expect,  and  had  no  reason  to  expect, 
that  the  plaintiff  would  do  the  imusual  and 
Improbable  thing  which  he  was  doing  when 
be  got  hurt 

When  the  plalntUt  was  assigned  to  this 

work  as  oiler,  he  was  directed  to  call  on  an 

assistant  machinist  named  Mllbom  to  "make 

a  ronnd  with  him,"  and  he  did  so  with  the 
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following  result,  as  disclosed  by  his  o^vn 
statement : 

"Milhorn  just  said  to  me  he  had  Just  oiled,  and 
it  wasn't  worth  while  for  him  to  make  a  round 
with  me  then,  and  for  me  to  eat  my  dinner  just 
before  the  whistle  blew  at  noon,  and  be  ready  to 
oil  back  .under  the  trimmer,  where  there  were 
several  little  wheels  and  chains,  belts,  one  thing 
or  another.  He  said  for  me  not  to  go  in  there  at 
the  upper  end  while  it  was  running — at  the  up- 
per end  up  under  the  trimmer;  and  I  ate  din- 
ner then  and  got  ready  jnst  before  the  whistle 
blowed,  and  after  the  whistle  blew  I  oiled  what 
Mr.  Milhorn  told  me  to  while  it  was  standing 
still  up  there,  and  as  1  came  back  down  the 
plankway,  coming  down  on  the  side  of  this  ma- 
cbinet7  where  I  got  caught,  I  noticed  it  was  cat- 
ting right  smartly,  and  I  thought  that  after  din- 
ner I  would  pat  some  tar  on  It" 

Tbe  plaintiff  had  previously  thought  this 
machlneiy  needed  tar,  and  had  called  It  to 
the  attention  of  the  regular  oiler,  who  had 
disregarded  the  snggestloa.  Without  asking 
Milhorn  a  word  about  It  the  plaintiff,  upon 
his  own  judgment  and  Initiative,  without  any 
direction  from  any  source,  and  vrtthout  any 
precedent  for  what  he  was  doing,  procured 
a  bucket  of  tar,  and  attempted,  while  the 
machinery  was  In  motion,  to  pat  some  of  it 
on  the  gearing.  The  machinery  at  that  point 
consisted  of  two  wheels,  a  small  one  about 
6  Inches  In  diameter,  driven  by  the  cogs  ot 
a  larger  one  about  32  Inches  in  diameter. 
He  stood  on  the  platform  immediately  facing 
these  two  wheels,  and  first  tried  with  a  very 
short  paddle,  which  he  himself  had  made, 
to  apply  the  tar  to  the  large  wheel.  The 
weather  was  cold  and  the  tar  was  stiff,  and 
he  soon  found  that  It  would  not  work  off 
of  the  paddle  onto  the  big  wheeL  He  then 
tried  to  apply  it  to  the  smaller  one,  which  he 
knew  revolved  more  rapidly.  The  tar  stuck 
to  the  wheel,  and  the  plaintiff  failed  or  was 
unable  to  let  go  the  paddle  until  he  had  been 
drawn  Into  the  gearing  and  grievously  In- 
jured. 

The  dangerous  character  of  the  machinery 
Itself  was  perfectly  open  and  obvious  to  any 
man  of  ordinary  intelligence,  and  as  to  that 
danger  there  was  certainly  no  duty  upon  thu 
the  defendant  to  warn  this  seasoned  and 
experienced  employ^  Jacoby  C!o.  v.  Wil- 
liams, 110  Va.  62,  65  S.  E.  491,  and  authori- 
ties there  cited. 

It  is  Insisted  that.  In  applying  tar  to  ma- 
chinery in  cold  weather,  it  should  be  heated, 
that  the  plaintiff  did  not  know  this,  and 
that  he  should  have  been  Informed  upon  that 
point  It  can  hardly  be  said,  however,  that 
the  evidence  shows,  or  could  have  shown, 
that  the  plaintiff  did  not  know  about  the 
sticky  'quality  of  tar.  "Uncle  Bemus"  very 
safely  assumed  that  even  the  youngest  and 
least  experienced  of  his  multitude  of  youth- 
ful friends  would  recognize  this  simple  fact 
in  one  of  his  most  popular  nursery  stories. 
If  plaintiffs  common  knowledge  and  his  ac- 
knowledged previous  experience  with  tar  (at 
the  same  time  of  the  year)  had  not  taught 
him  that  this  substance  would  become  stickler 
as  the  weather  got  colder,  he  had  certainly 
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discovered  that  fact  before  he  was  Injured, 
as  appears  from  the  following  extracts  from 
his  testimony: 

"Q.  TeU  the  jury  what  happened?  A.  I  was 
rubbing  it  on,  up  against  tbe  wheel  like.  Q. 
Which  wheel,  the  big  one  or  the  little  one?  A. 
The  little  one.  The  big  one  run  so  slow.  I 
tried  to  rub  it  on  it,  and  could  not  feet  it  off, 
and  had  to  rub  it  on  the  other  one  with  the  pad- 
dle, and  it  jerked  my  hand  into  the  thing. 
•  •  *  Q.  You  thought  you  could  grease  with 
the  paddle  without  being  jerked  in?  A.  Yes, 
sir;  I  thought  I  could  rub  the  tar  off  without 
being  jerked  in.  *  •  •  I  didn't  think  I  would 
get  caught.  It  jerked  me  in  there,  unthoughted 
to  me.  The  tar  was  tough  and  hard  to  get  out, 
and  it  jerked  me  in  there  unthoughted." 

[7]  Moreover,  as  we  have  seen,  no  order 
was  given  Jhe  plaintiff  to  use  tar  anywhere, 
and  there  was  no  reason  for  the  superintend- 
ent to  expect  that  he  would  use  It  He  vol- 
untarfly  and  gratuitously  undertook  some- 
thing which  be  was  not  ordered  or  expected 
to  do,  and  has  no  legal  cause  of  complaint 
Eckles  v.  N.  &  W.  Ry.  Co.,  96  Va.  69,  71,  26 
S.  B.  645;   Jacoby  Co.  v.  Williams,  supra. 

There  is  no  view  of  the  case  in  which  a 
verdict  for  the  plaintiff  could  be  sustained. 

The  judgmoit  is  affirmed. 

Affirmed. 

<m  Va.  663) 

RINER  V.  LESTER. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  1917.) 

1.  Vekdob  and  Pdbchaskb  i8=»166— Dzlivebt 
and  aocbptance — biffect. 

If  there  was  a  valid  delivery  and  acceptance 
of  deed  from  vendor  to  purchaser  containing  an 
exception  and  thus  conveying  less  land  than  had 
been  agreed  upon,  and  purchase-money  bonds 
were  given  in  accordance  therewith,  the  pur- 
chaser was  concluded  from  questioning  her  Ua- 
bility. 

2.  Evidence  «=>460(5)— Pabol  Evidence  Ae- 
rBCMNo  Wbitinq— Sale  of  Land— Quan- 
tity. 

In  a  vendor's  suit  to  enforce  his  lien,  tea- 
tUnony  of  the  purchaser's  husband  that  the 
vendor  stated  that  the  original  survey  of  the 
land  was  111  acres,  and  that,  with  3  acres 
which  had  been  cut  off  to  the  purchaser  of  the 
land  expressly  excepted  from  plaintiff's  deed, 
the  purchaser  would  get  108  acres,  was  not  in- 
admissible as  violating  the  rule  against  the  use 
of  parol  evidence  to  vary  the  terms  of  a  written 
contract. 

3.  Vendob  and  Pubchaseb  i8=>64— Oontbact 
—Reference  to  Fbiob  Deed— Knowixdgb 
of  Boundabies. 

The  purchaser  of  land  was  charged  with 
knowledge  of  its  boundaries  as  described  in  the 
deed  from  the  vendor's  father  to  the  vendor; 
sudt  conveyance  being  referred  to  by  the  con- 
tract of  sale  as  identifying  the  land. 

4.  Vendob  and  Pubchaseb  <3=s>  177  —  Exist- 
ence OF  Incumbrance. 

Mere  knowledge  of  an  incumbrance  at  the. 
time  of  contract -of  sale,  and  the  mere  taking 
possession  of  the  land  with  such  knowledge,  es- 
pecially where  the  contract  provides  for  posses- 
sion in  advance  of  the  conveyance,  does  not  nec- 
essarily cut  off  a  defense  against  the  specific 
execution  of  the  contract,  but  where  the  cir- 
cumstances and  the  conduct  of  the  parties  show 
that  the  existence  of  an  open,  visible,  physical 
incumbrance  on  the  property,  such  as  a  right  I 


of  way,  must  have  been  taken  into  consideratian 
in  fixing  its  price,  the  purchaser  can  neither 
refuse  to  complete  the  purchase,  nor  require  u 
abatement  of  the  price  on  account  of  the  in- 
cumbrance, a  covenant  of  general  warranty  not 
being  broken  by  the  contmned  adverse  me  of 
the  road  or  right  of  way. 

Appeal  from  Circuit  Conrt,  Montgomery 
County. 

Suit  by  W.  T.  Rlner  against  Mary  E.  P. 
Lester.  From  the  decree  denying  relief,  com- 
plainant appeals.  Reversed  and  cause  re- 
manded for  further  proceedings. 

M.  H.  Tompkins,  of  Cambria,  and  Jor- 
dan &  Roop,  of  East  Radford,  for  appeUaut 
Harless  &  Colhoun,  of  Cbristianburg,  for  ap- 
pellee. 

KELLY,  J.    On  S^tember  2,  1914»  W.  T. 
Riner  entered  into  a  written  contract  with 
Mary  EL  P.  Lester,  whereby  he  agreed  to  sell 
and  convey  to  her  "by  deed  vrith  general 
warranty  of  title     •     •     •     that  tract  of 
land,  supposed  to  contain  lOS  acres,  more  or 
less,  and  all  buildings   and  improvements 
thereon,  which  was  conveyed  to  said  W.  T. 
Rlner  by  his  father,  David  Rlner,  by  deed 
dated  the  1st  day  of  April,  1884,  which  land 
*     *     ♦     has  for  a  number  of  years  been 
occupied  by  said  party  of  the  first  part  (W. 
T.  Rlner)  as  a  home."    The  contract  further 
specified  that  the  consideration   was  to  be 
$13,000,  payable  In  three  installments,  f4,333.- 
33  on  January  1,  1915,  $4^33.34  on  January 
1,     1916,     and     $4,333.33     on     January    1, 
1917,  the  last  two  installments  to  be  evi- 
denced by  interest-bearing  bonds  secured  by 
vendor's  retained  lien  in  the  deed,  whidi, 
like  the  bonds,  was  to  be  dated  January  1, 
1915.   .Possession  of  the  land  "for  fall  seed- 
ing and  for  tbe  purpose  of  making  Improve- 
ments" was  to  be  given  on  the  date  of  the 
contract  and  "possession  of  any  other  kind 
and  for  any  and  all  other   pulrposes,"  on  April 
1,  1915.     Subsequent  to  the  date  of  the  con- 
tract Its  terms  were  changed  by  mutual  con- 
sent so  as  to  extend  the  time  for  the  cash  pay- 
ment, from  January  1,  1915,  to  May  1,  1915. 
A  deed  dated  January  1,  1915,  was  prepared 
and  executed  by  Rlner  which,  according  to 
his  contention  (denied  by  Mrs.  Lester)  was 
duly  delivered  and  was  in  all  respects  in 
compliance  with  the  contract  as  understood 
and  construed  Jt)y  both  parties.    Mrs.  Lestw 
executed  and  delivered  to  Riner  her  three 
bonds  dated  January  1,  1915,  for  the  install- 
ments of  purchase  money  mentioned  in  the 
contract,  all  of  which  were  recited  in  the 
deed  and  secured  by  a  vendor's  lien  retain- 
ed therein,  and  all  of  which  Indicated  upon 
their  face  that  they  were  thus  secured. 

Possession  was  given  by  Rlner  and  assum- 
ed by  Mrs.  Lester  in  accordance  with  the 
contract  and  tbe  latter  remained  in  full  pos- 
session from  the  spring  of  1915  until  tbe 
date  of  the  decree  under  review,  July  26, 
1916,  when  a  receiver  was  appointed  to  take 
charge  of  the  premises. 


4t^ror  other  casas  see  same  topic  and  KEY- NUMBER  In  all  Key-Numbered  Digests  and  Indezea 
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On  May  25,  1915,  Mrs.  Lester  paid  Riner 
$1,000  and  on  November  13,  1915,  $500,  as 
credits  on  the  bond  dne  May  1st  In  that  year, 
but  she  failed  to  make  further  payments, 
and  this  snlt  was  brought  by  Rlner  to  en- 
force bis  vendor's  lien.  Mrs.  liester  answer- 
ed the  bill,  setting  up  the  defenses  herein- 
after mentioned,  and,  the  cause  having  been 
matured  for  hearing  upon  the  evidence  in- 
troduced by  both  sides,  the  court  entered  a 
decree,  evidently  upon  the  theory  that  there 
had  been  no  vaUd  delivery  of  the  deed,  deny- 
ing the  relief  prayed  for  in  the  bill,  cancel- 
ing the  contract,  and  directing  an  account  to 
ascertain  the  purchase  money  already  paid, 
the  value  of  the  rents  with  which  Mxs. 
L«ster  should  be  charged,  and  the  improve- 
ments on  the  land  with  which  she  should 
be  credited,  and  other  items  deemed  neces- 
sary by  the  court  in  order  to  enable  it  to 
render  a  final  decree  cariying  into  effect  tfie 
rescission  of  the  contract. 

The  answer  sets  up  four  grounds  of  de- 
fense to  the  bill,  two  of  which  are  wholly 
without  merit,  and  are  not  now,  as  we  un- 
derstand, relied  upon  by  the  defendant.  The 
other  two  grounds  will  be  disposed  of  in  the 
order  in  which  they  appear  in  the  answer. 

1.  The  deed  of  January  1,  1915,  from  W. 
T.  Rlner,  to  Mrs.  Lester  described  the  land 
as  "containing  lOS  acres  more  or  less,  with 
all  the  buildings  and  Improvements  thereon, 
being  the  same  land  that  was  conveyed  to 
W.  T.  Bluer  by  David  Bluer  by  deed  dated 
April  1,  1884,  •  •  •  except  W.  T.  Bluer 
has  conveyed  to  Letcher  lawrence  about  3 
acres  off  of  said  land."  This  general  de- 
scription was  followed  by  one  giving  the 
metes  and  bounds  of  the  original  David  Rin- 
er tract,  and  added  these  words: 

"There  is  included  in  these  metes  and  bounds 
and  is  excepted  therefrom  the  land  conveyed  to 
Letcher  Lawrence." 

rt  is  contended  on  behalf  of  Mrs.  Lester 
that  this  exception  of  3  acres  is  a  material 
departure  from  the  terms  of  the  contract, 
and,  furthermore,  that  as  it  has  now  been 
disclosed  that  the  plaintiff  does  not  own  the 
entire  boundary  agreed  to  be  conveyed,  he 
neither  has  made,  nor  can  make,  a  satisfac- 
tory deed,  and  must  submit  to  a  rescission  of 
the  trade. 

[1]  It  is  manifest  that  If  there  was  a  valid 
delivery  and  acceptance  of  the  deed,  and  an 
execution  and  delivery  of  the  purchase-mon- 
ey bonds  in  accordance  therewith,  these  facts 
conclude  the  defendant  and  end  the  contro- 
versy on  this  branch  of  the  case. 

Both  Mrs.  Lester  and  her  husband  test!- 
fied  that  they  never  saw  the  deed,  and  never 
knew  of  Its  exact  contents  until  after  this 
suit  was  brought.  We  are  constrained  to  the 
conclusion  that  the  clear  weight  of  the  tes- 
timony Is  to  the  contrary.  M.  H.  Tompkins, 
the  attorney  with  whom  the  Lesters  had  left 
the  original  contract  and  who  prepared  the 
deed  and  the  purchase-money  bonds  in  ques- 
tion, testified  that  Mrs.  Lester  and  her  hus- 


band and  W.  T.  Rlner  came  to  his  ofllce  some 
time  in  January,  1915,  for  the  purpose  of 
having  him  to  prepare  these  papers,  that  the 
exception  was  discussed  and  understood  by 
tbem  all,  and  that  the  deed,  after  being  pre- 
pared, was  read  to  Mr.  and  Mrs.  Lester,  and 
was  then  executed  and  then  left  with  him 
for  them  in  his  capacity  as  their  attorney. 
He  was  paid  $5  by  Bluer  for  writing  the 
deed,  but  did  not,  at  that  time,  represent 
him  otherwise;  his  relationship  to  the  trans- 
action and  the  parties  unquestionably  remain- 
ing then,  as  it  had  theretofore  been,  that  of 
counsel  and  attorney  for  the  Lesters.  Tomp- 
kins further  testified  that  when  the  deed  was 
prepared,  he  also  prepared  the  purchase-mou- 
ey  bonds.  It  is  not  denied  that  these  bonds 
were  executed  as  recited  in  the  deed,  that 
they  were  delivered  to  Bluer,  and  that  Mrs. 
Lester  made  the  two  payments  thereon  in 
May  and  November  following,  as  recited 
above. 

After  Mrs.  Lester  had  made  default  in 
meeting  the  first  payment.  Bluer  spoke  to 
Tompkins  about  bringing  this  suit.  His  reply 
was  that,  as  he  had  represented  the  other 
parties  to  the  contract  and  deed,  he  doubted 
whether  he  should  do  so,  or  words  to  that 
effect,  but  subsequently,  according  to  his 
statement,  he  saw  the  Lesters  about  the  mat- 
ter, and  they  told  him  that  if  a  suit  had  to 
be  brought,  they  would  prefer  that  he  should 
bring  It  Mrs,  Lester  InferentiaUy  contra- 
dicts Tompkins  In  this  respect,  but  he  is  cor- 
roborated by  a  letter  which  he  wrote  to  G.  E. 
Lester  about  the  time  this  suit  was  brought, 
and  by  Lester's  reply.  Tompkins  in  his  let- 
ter said  to  Lester: 

"You  understand  my  position  in  this  matter. 
You  have  always  told  me  that  if  the  suit  had  to 
come  you  would  rather  I  would  have  it  than 
any  one  else.  I  have  represented  you  all  in 
this  matter  and  I  hope  it  can  be  adjusted  along 
the  lines  that  you  all  have  been  trying  to  ar- 
range.   Let  me  hear  from  you." 

Lester  without  questioning  the  fticts  redb- 
ed  by  Tompkins,  replied  as  follows: 

"Your  letter  of  January  Sd  duly  received.  I 
am  sorry  our  friend  took  the  position  in  the 
matter  that  he  did  as  it  may  hurt  as  in  dos- 
ing the  deal  which  we  have  pending  and  which 
was  ready  to  close.  I  requested  Mr.  Staufier 
to  write  you  in  the  matter  and  I  trust  he  has 
done  so.  You  will  hear  further  from  me  within 
the  next  day  or  so,  or  as  soon  as  I  know  just 
what  can  be  done  and  at  what  date." 

The  fact  that  Tompkins  was  originally  the 
attorney  for  the  Lesters  and  subsequently 
with  their  consent  brought  the  present  suit 
explains  how  It  happened  that  the  deed, 
which  had  never  left  his  possession  since  the 
day  of  its  delivery,  was  produced  by  him  and 
filed  with  the  bill. 

They  admit  that  Tompkins  told  them  he 
had  the  deed,  but  claim  that  he  said  there 
was  to  be  no  delivery  until  the  first  payment 
was  made,  and'  that  they  asked  no  questions 
about  it  and  never  saw  it.  We  think  the 
version  of  the  transaction  as  given  by  Tomp- 
klus  is  far  more  probable  upon  its  face,  and 
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is  strongly  corroborated  by  the  course  of  the 
relevant  events  and  circumstances. 

[2]  But  even  If  the  deed  was  never  deliv- 
ered, the  result  must  be  the  same.  There  is 
no  substantial  reason  upon  which  the  appel- 
lee can  base  any  claim  that  she  contracted 
for  any  more  or  any  difTerent  land  than  that 
which  she  actually  gets  under  the  deed.  She 
did  not  get  all  the  land  conveyed  by  W.  T. 
Riner  and  David  Rlner,  but  she  did  get  what 
she  contracted  for,  namely: 

"A  tract  of  land  supposed  to  contain  108  acres, 
more  or  less,  and  all  the  buildings  and  improve- 
ments thereon,  which  was  conveyed  to  said  W. 
T.  Riner  by  his  father,  David  Kiner,  by  deed 
dated  on  the  Ist  day  of  April,  1884,  which  land 
•  •  •  has  for  a  number  of  years  been  oc- 
cupied by  said  party  of  the  first  part  £W.  T. 
Riner]  as  a  home." 

W.  T.  Riner  had  not  occupied  as  a  home 
or  otherwise  any  part  of  the  Letcher  Law- 
rence 3  acres  for  a  number  of  years.  The 
original  David  Riner  tract  contained  about 
111  acres,  although  at  the  time  of  the  con- 
veyance to  W.  T.  Rlner  by  his  father,  It  was 
believed  to  contain  about  108  acres.  Deduct- 
ing the  S  acres  sold  to  Letcher  Lawrence, 
Mrs.  Lester  gets  about  108  acres  (107^  acres 
by  actual  measurement),  the  very  land  with 
the  buildings  and  improvements  thereon 
which  was  and  had  long  been  occupied  by  W. 
T.  Riner  as  a  home  place,  and  the  very  land 
which  her  own  practical  construction  of  the 
contract,  as  conclusively  disclosed  by  her 
conduct,  shows  she  thought  she  was  getting. 
This  Lawrence  3  acres  was  conveyed  by  W. 
T.  Riner  12  years  before  he  sold  the  residue 
of  the  tract  to  Mrs.  Lester.  Lawrence  at 
once  took  possession  of  the  3  acres,  built  a 
bouse,  and  planted  an  orchard  thereon,  and 
otherwise  improved  the  premises.  The  law- 
rence  place,  at  the  time  of  the  sale  of  the  108 
acres  to  Mrs.  Lester,  was  worth  perhaps  $4,- 
000.  The  house  on  that  place  was  in  plain 
view  of  the  residence  of  Mrs.  Lester.  Her 
husband  had  lived  in  that  immediate  neigh- 
borhood all  his  life,  and  she  had  lived  there 
for  something  like  4  years.  It  is  certain  that 
they  never  once  imaj^ed  that  they  were  get- 
ting the  Lawrence  land.  Indeed,  the  ques- 
tion as  to  this  3  acres  would  seem  to  be  put 
to  rest  by  the  testimony  of  G.  E.  Lester  him- 
self.   We  quote  from  his  deposition: 

"9-  ^Iu3}^^'  contends  that  Mrs.  Lester  is 

SettuiR  107^  acres  in  the  deed  which  I  Just 
anded  you.  How  many  acres  does  she -get  7  A. 
Mr.  Riner  stated  that  the  original  survey  was 
111  acres,  and  that  with  3  acres  which  had  been 
cut  off  to  U  L.  Lawrence  we  would  get  108 
acres." 

This  was  on  his  direct  examination  as  a 
witness  for  bis  wife,  and  the  following  ques- 
tion and  answer  appear  in  his  cross-examina- 
tion: 

"Q.  I  believe  you  stated  Mr.  Riner  told  yon 
the  original  survey  of  the  Riner  land  called  for 
111  acres,  and  that  you  would  get  108  acres 
after  taking  oft  the  3  acres  Mr.  L.  L.  Lawrence 
would  get?     A.  That  is  correct." 

It  is  true  that  O.  B.  Lester  claims  that  he 
bad  no  authority  to  act  for  his  wife  In  the 


matter,  but  the  record  leaves  no  rocm  to 
dispute  that  he  did  act  with  her  and  for  her 
throughout  the  negotiations  leading  up  to  the 
sale,  and  subsequently  until  this  suit  was 
brought.  The  testimony  above  quoted  was 
not  objected  to,  and  was  not  subject  to  ob- 
jection as  being  In  violation  of  the  role 
against  the  use  of  parol  evidence  to  vary  the 
terms  of  a  written  contract  Taking  the  lan- 
guage of  the  contract  as  a  whole,  its  terms 
are  not  inconsistent  with  the  meaning  con- 
tended for  by  the  appellant,  and  the  fact  that 
the  appellee  had  knowledge  at  the  date  of  the 
contract  that  3  acres  had  been  sold  co  Law- 
rence, was  a  material  fact  for  the  court  to 
know  In  determining  the  probable  Intention 
of  the  parties. 

[S,  4]    A  8ec<»d  defense  set  up  In  the  an- 
swer and  relied  upon  Is,  that  David  Rlner, 
by  a  deed  of  December  12,  1894,  had  granted 
to  one  J.  I*  St<«e,  a  right  of  vnj  or  road 
along  one  stde  of  the  tract  of  land  sold  by 
W.  T.  Rlner  to  Mrs.  Lester,  which  right  of 
way  or  road  "has  passed  to  other  hands  and 
beyond  the  control  of  the  complainant"    The 
record  discloses  that  this  right  of  way  was 
created  and  existed  for  the  benefit  of  two 
other  tracts  of  land,  one  of  which,  at  the  date 
of  the  contract  vras  owned  exclusively  by 
Mrs.  Lester  herself,  and  in  the  other  of  whidi 
she  owned  an  undivided  two-thirds  interest, 
the  remaining  one-third  belonging  to  a  broth- 
er of  her  husband,  both  interests  being  sub- 
ject to  a  dower  right  owned  by  her  husband's 
mother.     Her  husband  had  been  using  and 
traveling  this  right  of  way  practically  all 
his  life,  and  she  had  been  traveling  over  it 
ever  since  she  had  been  in  that  neighbor- 
hood, which  was  about  4  years.    The  record 
title  to  the  right  of  way  was  plainly  dis- 
closed by  deeds  directly  In  the  chain  of  title 
to  the  land  which  she  bought  from  Rlner. 
The  right  of  way  is  located  along  one  side 
of  the  108-acre  tract  and  she  and  her  hns- 
band  undertake  to  dalm  that  while  they 
knew  about  the  road,  they  did  not  know  it 
had  been  carved  oiT  or  out  of  the  108  acres. 
It  was  plainly  included  in  the  boundaries  of 
the  land  as  described  in  the  deed  from  David 
Rlner  to  W.  T.  Riner,  and  she  Is  charged 
with  knowledge  of  those  boundaries.     Inde- 
pendent of  and  aside  from  the  fact  that  the 
right  of  way  was  for  the  benefit  of  one  tract 
of  which  she  was  the  exclusive  owner  at  the 
.time  of  the  contract  and  of  another  tract  in 
which   she  owned   an  undivided   two-thirds 
interest — extinguishing   the   easement   as  to 
the  one  and  showing  the  improbability  of 
loss  or  inconvenience,  if  not  Indeed  a  benefit 
to  her  from  the  easement  as  to  the  other- 
she  bong^t  with  knowledge  of  it  she  toos 
and  held  possession,   and  neven  <Hice  com- 
plained about  it  or  urged  its  existence  as  an 
excuse  for  refusing  to  carry  out  the  omtract 
until    after   this   suit   was   brought    Mere 
knowledge  of  an  incambrance  at  the  time  of 
the  contract  and  the  mere  taking  pnoncntrton 
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with  sndj  knowledge,  especially  where  the 
contract  provides  lor  poesesaloa  In  advance  of 
the  conveyance,  doee  not  necessarily  cut  off  a 
defense  against  the  specific  execution  of  a 
contract  for  the  sale  of  real  estate ;  but  where 
the  drcomstancea  and  the  conduct  of  the  par- 
ties show  tbat  the  existence  of  an  4X>en,  vlsl- 
We,  physical  Incniribranoe  ct  the  property 
must  have  been  taken  into  consideration  In 
fixing  the  price  of  the  property,  the  purchas- 
er can  neither  refuse  to  complete  the  pur- 
diase  nor  require  an  abatement  of  the  price. 
This  rule  finds  its  most  frequent  expression 
in  cases  Involviitg  public  highways  but  this  Is 
due  mainly  to  the  fact  that  public  highways 
are  always  open  and  visible,  and  tlie  reason 
of  the  rule  applies  to  any  visible  and  obvious 
physical  servitude.  In  such  cases  a  covenant 
ol  general  warranty  is  not  broken  by  the  conr 
tinned  adverse  use  of  the  road  or  right  of 
way.  See  Deacon  v.  Doyle,  76  Va.  268,  261 ; 
Bamett  v.  Booth,  70  W.  Va.  284,  73  S.  B. 
909,  39  I«.  R.  A.  (N.  S.)  618;  Maupiji  on  Mar- 
ketable ntle  to  Beal  Estate,  189,  pp.  196, 

197,  306-809 ;  SacJis  v.  Owings,  121  Va. , 

92  S.  B.  997,  1000. 

In  view  of  our  conclusion  upon  the  facts  of 
the  case,  the  question  dlscossed  by  counsel, 
as  to  whether  this  must  be  regarded  as  a  suit 
to  enforce  a  vendor's  lien  or  as  a  suit  to 
Qtecifically  enforce  the  contract,  is  Immateri- 
al In  either  event,  the  complainant  is  plain- 
ly entitled  to  a  decree  for  the  sale  at  the 
land,  to  satisfy  the  purchase  money ;  and  the 
decree  complained  of  will  accordingly  be  re- 
versed and  annulled,  and  the  cause  remanded 
to  the  lower  court  for  further  proceedings  to 
be  had  in  accordance  with  this  opinion. 

Beversed. 


(m  Va.    709) 
ZIMMERMAN  CO..  Inc.. 


et  al.  V.  DBT  et  aL» 


(Supreme  Gonrt  of  Appeals  of  Virginia.     Sept 
20,  1917.) 

L  Tbial  «=»368  —  VABiAHOii  —  Waiveh  — 

AOBEXD  StATBUXKT  OF  FACVB. 

In  a  suit  to  set  aMde  a  tax  title  on  the 
froand  that  the  purchaser  obtained  a  tax  deed 
without  complying  with  the  statutory  require- 
ments that  all  delinquent  taxes  should  be  paid, 
the  bill  allMed  that  the  purchaser  failed  to  pay 
any  part  of  certain  taxes  which  were  paid  by 
the  owner,  and  the  parties  entered  into  an  agreed 
statement  of  facts  showing  that  the  owner  had 
not  paid  the  taxes  for  certain  years  as  alleged, 
field,  that  defendant  should  have  raised  the  point 
by  objection  to  the  evidence,  and,  having  enter- 
ed into  an  agreed  statement  of  facts  which  con- 
tradicted in  inddental  details  the  averment  of 
the  bUl,  he  cannot  thereafter  take  advantage  of 
the  variance. 

2.  Taxation  «=>679{7)— Tax  Sauw— Assess- 
ment. 

When  land  is  sold  to  the  commonwealth  for 
delinquent  taxes,  the  title  thereto  remains  in 
the  commonwealth  until  diverted  by  a  redemp- 
tion, or  a  purchase  in  the  manner  prescribed  by 
law,  and  while  under  Code  1904,  g  469,  the 
land  sold  is  thereafter  carried  on  the  land  books 
in  the  name  of  the  former  owner  with  a  nota- 
tion of  the  sale  to  indicate  its  terms,  no  further 


assessment  of  the  property  against  the  former 
owner  for  taxation  can  thereafter  properly  be 
made  until  redemption,  and  hence  the  fact  that 
the  former  owner  after  sale  paid  some  of  the 
taxes  noted  does  not  relieve  the  purchaser  from 
paying  all  the,  taxes  for  the  intervening  years, 
as  required  by  section  666,  declaring  that  the 
purchaser  after  certain  notice  in  order  to  com- 
plete his  purchase  shall  pay  to  the  clerk  all  re- 
maining taxes,  interest,  penalties,  fees,  and  costs, 
and  by  paying  all  city,  town,  and  county  taxts 
and  levies  remaining  unpaid,  together  with^^in- 
terest  and  penalties,  for  the  expression  _'  re- 
maining unpaid"  is  modified  by  other  portions 
of  the  statute. 

3.  Taxation  «=»688-Tax  Salm— Vaudity. 
In  such  case,  where  the  owner  after  sale  of 
land  for  delinquent  taxes  made  payments  on 
account  of  taxes  which  would  have  been  pr<«^ 
erly  assessed  had  the  sale  not  been  effected,  and 
the  clerk  on  sale  deducted  from  the  purchase 
price  the  amount  of  such  payments,  the  failure  of 
the  clerk  to  demand  and  the  purchaser  to  pay 
all  sums  required  by  the  section  is  not  cured  by 
Code  1904,  I  661,  declaring  that  when  the  pur- 
chaser of  real  estate  has  obtained  a  deed  thereto, 
and  the  same  has  been  duly  admitted  to  record. 
the  light  or  title  to  such  estate  shall  stand  vested 
in  the  grantee,  subject  to  be  defeated  only  by 
proof  that  the  taxes  or  levies  for  which  the 
land  was  sold  were  not  properly  chargeable  there- 
on, that  the  taxes  and  levies  properly  chargeable 
had  been  paid,  that  notice  of  the  application  to 
purchase  had  not  been  duly  given,  or  that  pay- 
ment or  redemption  of  the  land  was  prevented 
by  fraud  or  concealment  on  the  part  of  the  pur- 
chaser; and  the  deed  of  such  a  purchaser  may 
be  attacked. 

Appeal  from  Corporation  Court  of  Roan- 
oke. 

BUI  by  Janle  White  Dey  and  others  against 
the  Zimmerman  Company,  Incorporated,  and 
others.  From  a  decree  for  complainants,  de- 
fendants appeaL    Affirmed. 

Hart  &  Hart  and  Jno.  Dabaey  Smith,  all 
of  Roanoke,  for  appellants.  Q.  A.  Wing- 
field,  of  Norfolk,  and  Boy  B.  Smith,  of  Roan- 
oke, for  appellees. 

KSiL^X,  J.  This  suit  wa«  brought  by 
Janle  White  Dey,  widow  and  administratrix 
of  W.  W.  Dey,  deceased,  and  by  her  two  In- 
fant childreii,  suing  by  next  friend,  to  an- 
nul a  deed  from  S.  S.  Brooke,  clerk  of  the 
corporation  court  for  the  dty  of  Roanoke, 
to  J.  B.  JUmmerman,  the  deed  having  been 
made  to  complete  a  tax  sale  to  the  latter  of 
certain  lots  in  Roanoke  city  which  bad  been 
returned  delinquent  for  nonpayment  of  taxes 
assessed  In  the  name  of  W.  W.  Dey. 

A  demurrer  to  the  bill  was  overruled,  and 
thereupon,  the  cause  having  been  submitted 
upon  the  biU  and  exhibits,  the  answer  of  the 
defendants,  and  an  agreed  statement  of  facts, 
the  court  entered  the  decree  under  review,, 
setting  aside  and  annulling  the  deed. 

The  lots  we're  duly  returned  delinquent  for 
the  year  1894  in  the  name  of  the  owner,  W. 
W.  Dey,  and  sold  to  the  commonwealth  for 
the  nonpayment  of  the  city  and  state  taxes 
for  that  year.  The  commissioner  of  the  rev- 
enue tailed  to  note  the  sale  on  the  laud  book. 


4e9For  atber  cuei  set  same  topic  and  KKY-NUMBER  in  all  Key-Numbered  Digests  and  ladexea 
•Rehearing  denied  November  21,  lUT. 
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as  required  by  section  469  of  the  Code,  and 
tbe  lots  were  thereafter  assessed  for  taxes 
in  the  name  of  W.  W.  Dey  for  each  succeed- 
ing year  ap  to  1908,  and  were  further  re- 
turned delinquent  In  his  name  for  nonpay- 
ment of  city  and  state  tases'  for  the  years 

1895,  1897,  1901,  1902,  1903,  and  1904.  He, 
however  paid  the  taxes  that  were  thus-  ir- 
regularly assessed  against  him  for  the  years 

1896,  1898,  1899,  1900,  1905,  and  1906. 

On  the  1st  day  of  April,  1908,  J.  E.  Zim- 
merman filed  an  application  "to  purchase  un- 
der the  provisions  and  requirements  of  sec- 
tion 666  of  the  Code  of  Virginia  as  amended 
March  5,  1900,"  the  aforesaid  lots,  "sold  on 
the  2d  day  of  December,  1895,  in  the  name 
of  W.  W.  Dey  as  delinquent  for  taxes  due 
thereon  for  the  year  1894,  and  purchased  by 
the  commonwealth  of  Virginia."  A  copy  of 
this  application  was  served  on  Dey  in  per- 
son on  April  2,  1908.  When  he  filed  this 
application  Zimmerman  paid  the  clerk  $5.71, 
being  10  per  cent  of  the  total  amount  of 
$67.10  paid  by  him  for  the  purpose  of  com- 
pleting his  purchase  and  entitling  himself 
to  the  deed.  This  amount  was  arrived  at  by 
taking  as  a  basis  the  taxes  for  the  year  1894 
and  the  subsequent  years  up  to  1908  for 
which  Dey  himself  had  not  paid  the  taxes. 
If  the  calculation  had  disregarded  such  pay- 
ments as  were  made  in  the  intervening  years 
by  Dey,  the  total  amount  would  hare  been 
$92.91,  and  the  sum  to  be  deposited  by  him 
with  his  application  would  have  been  $9.29. 

The  chief  ground  of  attack  upon  the  deed 
is  that  the  purchaser  was  not  required  to 
comply  with  section  666  of  the  Code  by  pay- 
ing to  the  clerk  "the  amount  for  which  the 
sale  to  the  commonwealth  was  made,  and  the 
taxes  and  county  levies  to  the  dty,  town,  «r 
county  or  district  in  which  said  land  Is-  sit- 
uated, together  with  such  additional  sums 
as  would  have  accrued  from  taxes,  levies, 
and  interest  if  such  real  estate  had  not  been 
so  purchased  by  the  commonwealth,"  etc. 
The  particulars  in  which  it  is  charged  that 
this  provision  of  the  statute  was  ignored  are: 
(1)  That  the  purchaser  was  not  required  to 
pay  anything  on  account  of  the  years  In 
which,  after  the  sale  to  the  commonwealth, 
Dey  himself  paid  the  taxes  assessed  against 
him;  and  (H)  that  the  purchaser  did  not  pay 
the  clerk,  before  obtaining  his  deed  and  with- 
in the  time  required  by  the  statute,  the  dty 
taxes  for  1907,  and  the  city  and  state  taxes 
for  1908,  both  of  which  had  accrued  before 
ills  purchase  and  which  he  afterwards  paid, 
not  to  the  clerk,  but  to  the  city  collector  and 
the  city  treasurer,  respectively,  of  the  city 
of  Roanoke. 

[1]  These  objections  are  both  good  because 
they  are  based  upon  a  disregard  by  Zimmer- 
man and  the  derk  of  vital  and  Indispensable 
requirements  of  section  666  of  the  Code. 
Taking  the  objections  up  in  their  Inverse  or- 
der, the  appellants  contend  that  the  appellee 


cannot  rely  upon  the  failure  of  Zlmmennai» 
to  make  full  and  timely  payment  of  tlie  dty 
taxes  for  1907  and  of  the  state  and  dty  tax- 
es for  1908,  because  the  bill  alleges  that  Dey 
himself  paid  the  taxes  for  1907  and  1908. 
To  sustain  this  contention  would  carry  to  ao 
entirely  unreasonable  and  illogical  extent  the 
wise  and  wholesome  general  rule  that  the 
Judgments  and  decrees  of  the  courts  must  be 
based  upon  the  pleadings,  and  that  litigants 
must  not  be  allowed  to  allege  one  state  of 
facts  and  recover  upon  another.  Tbe  bill  in 
this  case,  It  Is  true,  contains  an  allegation 
that  "Zimmerman  failed  to  pay  any  part  of 
said  taxes  that  would  have  accrued  for  the 
years  1898,.  1889,  1900,  1901,  1905,  1906,  1907, 
1908,  •  •  •  which  said  taxes  had  beat 
paid  by  the  said  Dey,"  thus  necessarily  aver- 
ring that  Dey  bad  paid  the  dty  and  atate 
taxes  for  908,  and  the  dty  taxes  for  1907, 
and  It  developed  as  a  matter  of  fact  that  Dey 
had  not  paid  these  particular  taxe&  But  the^ 
gravamen  of  this  biU  is  that  Zimmerman  ob- 
tained a  tax  deed  without  complying  with 
the  statutory  requirements  in  tbe  matter  of 
his  payments  to  the  derk,  and  who)  fad» 
were  ottered  in  evidence  whldi  tended  to  sup- 
port the  fundamental  charges  and  general 
purpose  and  prayer  of  the  bill,  but  which 
were  at  variance  with  spedfic  averments 
therein,  the  proper  way  to  take  advantage  of 
the  variance  would  have  been  to  object  to  ttie- 
evldence.  This  would  have  given  the  com- 
plainant an  opportunity  to  amend  the  plead- 
ings and  would  have  worked  prejudice  to  nd- 
ther  party.  Instead  of  doing  this,  however, 
the  appellants  entered  Into  an  agreed  state- 
ment wherein  the  very  facts  here  relied  upon- 
by  the  appellees  and  which  the  appellants  ask 
us  to  Ignore  were,  without  any  sort  of  saving 
or  exception,  agreed  to  be  "considered  as- 
proven  in  this  case."  We  do  not  know  of 
any  rale  of  pleading  or  any  reason  or  au- 
thority that  will  deny  one  litigant  the  benefit 
of  a  fact  germane  to  the  gist  of  his  suit  of 
action,  even  though  at  variance  with  some  In- 
cidental allegation  in  his  pleading,  when  such 
fact  has  been  solemnly  admitted  to  be  true 
by  bis  adversary,  and  agreed,  without  excqh 
tlon,  to  be  considered  as  part  of  the  evidenos 
in  the  cause. 

[2]  But  coming  now  to  the  other  particu- 
lar in  which  it  is  claimed  that  the  appellants 
did  not  comply  with  section  666,  we  shall  find 
that  even  if  Dey  had  paid  the  taxes  for  1907 
and  1908,  or  If  he  were  estopped  by  bis  plead- 
ing from  denying  that  he  paid  them,  such 
payments  by  him,  unless  he  had  also  paid 
enough  to  fully  redeem  the  lots,  would  have 
been  irregular  and  erroneous,  and  would  not 
have  entitled  Zimmerman  to  any  credit  there- 
for ;  and  that  the  derk  allowed  him  improp- 
er credits  for  tbe  years  between  1894  and 
1908,  in  which  it  Is  admitted  that  Dey  did 
pay  the  taxes. 

When  a  sale  is  made  to  the  commonwealth- 
for  delinquent  taxes,  as  in  tliis  case,  tbe  t^- 
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tie  thereafter  remains  in  the  commonwealth 
ontil  it  la  divested  by  a  redemption  or  a  pur- 
chase in  the  manner  prescribed  by  law.  Un- 
til one  of  these  events  takes  place,  there  can 
be,  properly  speaking,  no  further  assessment 
of  the  property  against  the  former  owner  for 
taxation,  for  the  plain  reason  that  the  prop- 
erty belongs  to  the  state.  See  Dooley  v. 
Christian,  96  Va.  634,  537,  32  S.  E.  S4 ;  Par- 
sons V.  Newman,  99  Va.  298,  303,  38  S.  E. 
186;  Minor's  Law  of  Tax  Titles,  84.  The 
land  thus  sold  is  thereafter  to  be  carried  on 
the  land  books,  as  required  by  section  469  of 
the  Code,  in  the  name  of  the  former  owner, 
but  with  a  notation  of  the  sale  to  Indicate  Its 
status.  When  a  former  owner  redeems,  or 
a  third  person  purchases,  he  will  be  required 
to  pay  to  the  clerk,  along  with  certain  fees 
and  penalties,  such  sums  as  would  have  ac- 
crued for  taxes  if  no  sale  to  the  common- 
wealth had  been  made.  If  the  commission- 
er of  the  revenue,  after  a  sale  to  the  com- 
monwealth, neglects  his  duty  and  fails  to 
note  the  sale,  and  the  land  is,  for  subsequent 
y&rs,  by  apparently  regular  proceedings,  as- 
sessed against  the  former  owner  and  the  tax- 
es paid  by  him,  it  would  certainly  be  Just, 
whether  strictly  according  to  law  or  not,  for 
him  to  be  given  the  credit  for  such  irregular 
payments.  In  case  he  should  thereafter  under- 
take to  redeem  the  land  from  the  common- 
wealth. But  there  Is  no  Just  reason  why  a 
stranger,  like  Zimmerman  in  this  case,  should 
be  permitted  to  come  in  and  appropriate  the 
benefit  of  such  credits ;  and  the  statute  is  so 
written,  whether  advisedly  and  for  that  pur- 
pose or  not,  as  to  prevent  him  from  so  doing. 
Zimmerman's  right  in  this  case,  and  his  only 
right  under  the  statute,  was  to  purchase  the 
lands  for  the  amount  ot  the  taxes  for  which 
the  sale  was  made  to  the  commonwealth,  and 
-Bucb  other  amounts  as  would  have  become 
due  for  taxes  If  the  sale  had  not  been  made. 
Whether,  if  Zimmerman  bad  paid  the  taxes 
for  all  the  intervening  years  after  1894,  as  In 
effect  proposed  by  him  in,  his  application  and 
as  required  by  the  statute,  so  that  the  state 
would  thus  have  collected  double  the  amount 
of  the  taxes  for  some  of  the  years,  there 
would  have  been  any  relief  for  Dey  as  to 
the  sums  erroneously  paid  by  him,  is  not 
here  a  material  question.  He  probably  would 
have  the  same' remedy  open  to  him  that  is 
open  to  any  other  person  who  has  paid  taxes 
erroneously  assessed  against  htm.  Bat,  in 
any  event,  It  is  certain  that  the  statute  was 
never  Intended  to  confer  any  such  favors  or 
benefits  on  purchasers  of  tax  titles  as  is 
claimed  by  the  appellants  in  this  case. 

It  Is  urged  on  behalf  of  the  ai^>ellants  that 
tbo  statute  itself  sustains  their  i)ositlon,  be- 
cause when  Zimmerman  came  to  make  final 
settlement  with  the  clerk  he  had  the  right  to 
purchase  the  property  "by  paying  to  the  clerk 
all  remaining  taxes,  levies,  laterest,  penalties, 
fees  and  costs,  an'd  by  paying  aU  city,  town, 
and  county  taxes  and  levies  remaining  un- 


paid, together  with  all  interest  and  pmal- 
tles"  as  provided  for  by  the  express  terms  of 
section  666.  The  language  Just  quoted  does 
appear  In  the  statute,-  but  considering  the 
section  aa  a  whole  we  think  this  language 
has  the  same  meaning  as  that  contained  in 
the  preceding  part  of  the  section,  fixing  the 
amount  to  be  paid  as  "the  amount  for  which 
the  sale  to  the  commonwealth  was  made  and 
the  taxes  and  county  levies  due  the  city, 
town,  or  county,  or  district  in  which  said 
land  is  situated,  together  with  such  addition- 
al sum  as  would  have  accrued  from  taxes, 
levies,  and  Interest  If  such  real  estate  had  not 
been  so  purchased  by  the  commonwealth, 
with  Interest,"  eta 

[3]  It  Is  further  contended,  however,  and 
this  raises  the  most  Important  question  in  the 
case,  that  the  failure  of  the  derk  to  demand, 
and  of  the  purchaser  to  pay,  the  sums  requir- 
ed by  8ectlc«  666,  if  there  was  such  failure, 
is  cored,  an'd  the  deed  rendered  valid,  by  the 
terms  of  section  661  of  the  Oode. 

In  Thomas  v.  Jones,  W  Va.  766,  27  8.  B. 
813,  there  was  a  question  as  to  whether  the 
notice  to  the  personal  r^resentative  of  the 
former  owner,  as  then  required  by  section 
666,  had  been  properly  served,  and  this  court 
held  that  the  service  was  probably  good,  but 
that  the  qnestlon  of  defective  service  was 
immaterial  because  the  purchaser  had  al- 
ready obtained  his  deed  which  was  "subject 
to  be  defeated  only  by  proof  that  the  taxes 
or  levies  for  which  the  real  estate  was  sold 
were  not  properly  chargeable  thereon,  or 
that  the  taxes  an'd  levies  properly  chargeable 
on  such  real  estate  have  been  paid" ;  and  the 
<q;>lnlon  then  added :  "It  follows  from  what 
has  been  said  that  no  valid  objection  has  been 
shown  to  the  deed,  or  to  the  proceedings 
which  led  to  its  executiiHi.''  Judge  Buchanan 
dissented,  but  the  report  of  the  case  does  not) 
indicate  the  ground  of  his  dissent.  No  sub- 
sequent case  in  Virginia  has  followed  Thorn* 
as  V.  Jones  in  its  full  effect 

In  Virginia  Coal  Co.  v.  Thomas,  97  Va. 
627,  34  S.  E.  486,  the  sale  to  the  common- 
wealth was  attacked  on  the  ground  that  the 
treasurer  did  not  make  It  on  the  day  for 
which  it  was  advertised,  and  did  not  le- 
gally adjourn  It  to  the  day  on  which  it  was 
finally  made.  The  r^>ort  of  the  treasurer 
showed  a  regular  aOJonrnment,  the  alleged 
illegal  adjournment  was  denied  in  the  an- 
swer, the  evidence  was  conflicting  and  in- 
conclusive, and  this  court  held  that  in  this 
state  of  the  case  the  decision  of  the  lower 
court  upon  this  question  of  fact,  in  favor  of 
the  validity  of  the  proce^ings  under  which 
the  sale  was  made,  must  be  upheld.  The 
opinion  then  proceeded  to  show  that  section 
661  added  further  strength  to  the  position  of 
the  purchaser,  who  had  already  obtained  his 
deed.  It  is  to  be  observed,  however,  that 
while  Thomas  v.  Jones,  supra,  is  cited  with 
apparent  approval  In  Va.  Coal  Co.  v.  Thom- 
as, there  was  not  in  the  latter  case  a  ftdlure 
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In  any  respect  to  comply  with  the  provisions 
of  section  666,  Judge  Keltb  delivering  the 
opinion  and  ualng  this  significant  language: 
"So  that  Thomas  haying  complied  with  all 
the  requirements  of  aectioD  666  comes  within 
the  protection  of  section  661." 

In  Va.  B.  &  L.  Ck).  v.  Glenn,  99  Va.  460, 
467,  39  S.  Bl  136,  139,  Judge  Cardwell,  (1e- 
liverlng  the  unanimona  opinion  of  the  court, 
said: 

"In  Thomas  v.  Jones,  supra,  the  bill  to  set 
aside  the  deed  was  filed  by  the  holder  of  a  ven- 
dor's lien,  the  previous  owner  of  the  property  not 
being  a  party  to  the  suit,  and  as  the  statute 
was  when  the  deed  in  that  case  was  made  it  was 
not  required  that  notice  of  the  application  to 
purchase  land  should  be  served  on  a  creditor 
whose  debt  was  secured  thereon,  and  there  was 
no  allegation  in  the  bill  of  entire  lack  of  notice, 
but  of  a  defective  notice  of  the  application. 
The  deed  in  that  case  was  held  to  be  valid  and 
within  the  protection  of  section  661,  upon  the 
ground  tliat  no  valid  objection  had  been  shown 
to  the  deed,  or  to  the  proceedings  which  led  up 
to  its  executiton." 

This  case  of  Va.  B.  &  U  Co.  t.  Glenn,  in 
its  effect,  greatly  qualified,  if  it  did  not  ea- 
tlrely  overrule,  Thomas  v.  Jones,  in  the  ex- 
tent to  which  the  latter  case  carried  the  cni^ 
ative  force  of  section  661  of  the  Code. 

The  learned  Judge  of  the  corporation  court 
filed  in  this  cause  a  written  opinion,  from 
which  we  quote  the  following  extract,  omit- 
ting his  reference  to  niomas  v.  Jones  and 
Va.  Coal  Co.  v.  Thomas,  supra,  wUcb  have 
already  been  sufficiently  adverted  to: 

"Counsel  for  defendant)  contend  that  section 
661  of  the  Code  takes  away  from  the  plaintiCs 
the  right  to  raise  this  objection  and  validates  the 
deed,  notwithstanding  this  failure  on  the  appli- 
cant's part  to  pay  the  correct  amount  of  the  con- 
sideration. Tnis  is  the  single  question  for  de- 
cision. I  have  examined  the  decisions  of  our 
Court  of  Appeals,  and  so  far  as  I  can  find,  this 
exact  question  has  not  been  directly  passed 
upon.  I  think,  however,  the  principle  involved 
has  been  settled  by  the  decisions.  Section  661. 
or  that  portion  applicable  to  this  case,  reads  as 
follows: 

"  'When  the  purchaser  of  any  real  estate  sold 
In  pursuance  of  section  666  has  obtained  a  deed 
therefor,  and  the  same  has  been  duly  admitted 
to  record  in  the  county  or  corporation  in  which 
such  real  estate  lies,  the  right  or  title  to  such 
estate  shall  stand  vested  in  the  grantee,  etc., 
subject  to  be  defeated  only  by  proof  (one)  that 
the  taxes  or  levies  for  which  said  real  estate 
was  sold  were  not  properly  chargeable  thereon; 
or  (two)  that  the  taxes  and  levies  properly 
chargeable  on  such  real  estate  have  been  paid; 
or  (three)  that  the  notice  of  the  application  to 
purchase  has  not  been  duly  given;  or  (fourth) 
that  the  paymebt  or  redemption  of  said  real  es- 
tate was  prevented  by  fraud  or  concealment  on 
the  part  of  the  purchaser.' 

"Upon  reading  the  earlier  decisions  of  our 
Conrt  of  Appeals  in  tax  title  cases,  one  clearly 
sees  that  it  has  been  a  uniform  policy  to  require 
a  strict  compliance  with  the  statute  in  order 
to  divest  a  landowner  of  hia  rights  in  Us  land. 
This  is  because  such  statutes  are  penal  in  their 
nature  and  entail  forfeitures.  Wilson  v.  Bell,  7 
Leigh,  22;  Boon  v.  Simmons,  88  Va.  258,  259 
[13  S.  E.  439];  Bond  v.  Pettit,  89  Va.  474  [16 
S.  E.  6661. 

"A  careful  study  of  the  more  recent  decisions, 
I  also  think,  shows  that  our  courts  do  not  mean 
to  depart  from  this  policy,  and  that  a  proper 
construction  of  section  661  does  not  involve  a  de- 


parture from  this  well  settled  policy.  As  the 
decisions  clearly  show,  in  order  to  invoke  ud 
be  entitled  to  the  benefit  of  section  661,  be  vho 
has  acquired  a  tax  title,  such  as  the  one  here 
involved,  must  have  acquired  it  in  accordance 
with  the  requirements  of  section  666;  that 
section  661  was  not  intended  to  make  a  tax 
title  good  unless  it  has  been  acquired  as  the  stat- 
ute says,  'in  pursuance  of  section  666.' 

"In  the  case  of  Thomas  v.  Jones,  98  Va.  323 
[331,  36  S.  E.  382,  385],  the  deed  was  invalidated 
and  Keith,  President,  in  his  opinion  uses  this 
langniage:  'Appellant  cannot  be  permitted  to 
rely  upon  the  deed  executed  to  him  by  the  clerk 
to  cure  any  defects  which  may  exist  in  the 
course  of  the  proceedings  under  which  he  dalnia.* 

"In  the  case  of  Virginia  Building  ft  Loan  do. 
V.  Glenn,  99  Va.  466  [39  8.  E.  136],  the  deed 
was  held  invalid,  and  in  the  opinion  (Tardwell, 
Judge,  says:  'In  no  view  of  this  statute,  pro- 
viding how  title  to  land  held  by  the  common- 
wealth for  delinquent  taxes  may  be  acquired  by 
a  purdiaser,  does  it  appear  that  the  Legisla- 
ture intended  that  the  purchaser  should  be  pro- 
tected by  the  .provisions  of  section  661,  if  he  had 
not  acquired  hia  deed  by  compliance  with  the 
provisions  of  section  666.'  Again,  the  opinion 
reads:  'Bef<we  the  purchaser  under  section  668 
can  claim  the  benefit  of  the  terms  of  section  661, 
he  must  show  that  he  has  fulfilled  the  provisions 
of  section  666,  and  until  he  is  in  a  position  to  do 
this,  there  is  no  authority  for  maUng  him  a  deed 
to  tne  property.' 

"In  the  case  of  Bowe  v.  City  of  Richmond,  109 
Va.  254  [64  S.  E.  51],  Buchanan,  Judge,  in  de- 
livering the  opinion,  says:  'In  order  to  claim 
the  benefit  of  the  provisions  of  section  661,  as 
was  held  in  Virginia  Bnilding  ft  Loan  C!o.  v. 
Glenn,  99  Va.  4W)  (39  S.  ElTlSe],  a  purdiaser 
under  section  666  of  the  Code  must  comply  with 
all  the  provisions  of  the  latter  section.'  I  think 
this  ease  comes  very  near  passing  on  the  identi- 
cal question  involved  in  the  inirtant  case,  lit. 
that  the  applicant's  right  to  purchase  is  depend- 
ent upon  his  paying  to  the  clerk  all  taxes,  levies, 
penalties,  and  so  forth,  both  city  and  state,  and 
at  the  time  fixed  by  the  statute. 

"The  ease  of  Wright  ▼.  Carson,  110  Va.  496  (66 
S.  E.  87],  relied  on  by  counsel  for  the  defendant, 
I  do  not  think  changes  the  effect  of  the  deci- 
sions above  quoted.  In  this  case  the  deed  was 
upheld,  but  only  two  questions  were  decided: 
(1)  That  the  recitals  in  a  deed  from  the  clerk  to 
the  purchaser  under  section  666  are  at  least 
prima  facie  evidence ;  and  (2)  that  the  applica- 
tion to  purchase  was  properly  filed  in  the  cleric's 
office  of  the  corporation  conrt  of  Roanoke  where 
the  land  lay  at  the  time  application  was  filed, 
although  it  was  taken  into  the  city  by  exten- 
sion of  its  corporate  limits  since  the  sale  to 
the  commonwealth. 

"The  ease  of  Crawford  v.  Floyd,  112  Va.  699 
[72  8.  E.  Til],  the  only  other  case  reUed  on  by 
counsel  for  the  defendant,  I  likewise  do  not  diink 
is  in  conflict  with  toe  above  decisions.  The  only 
attack  made  upon  the  deed  in  this  case,  which 
contained  proper  recitals,  was  upon  the  ground 
that  the  10  per  cent,  of  the  purchase  price,  re- 
quired to  be  deposited  with  the  clerk  at  the 
time  of  amplication,  was  not  so  deposited.  The 
court  held  that  the  recitals  in  the  deed  were 
prima  fade  evidence,  and  they  were  not  over 
come  by  sufBdent  evidence  to  the  contrary. 
Even  in  this  case  I  think  the  opinion  of  Card- 
well,  Judge,  clearly  shows  that  the  court  wa3 
of  opinion  that  the  Legislature  did  not  intend 
by  section  601  to  make  the  redtals  in  the  decki 
from  the  clerk  conclusive  evidence  of  compli- 
ance with  the  essential  requisites  of  section  6dI>. 

"In  the  case  of  Coles'  Heirs  v.  Jamerson,  112 
Va.  811  [71  8.  B.  618,  50  L.  R.  A.  (N.  8.)  407], 
the  deed  was  held  invalid  because  it  failed  to  re- 
cite that  the  land  was  sold  by  the  treasurer  for 
the  nonpayment  of  taxes  and  the  sale  was  report- 
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«d  to  the  court  and  confirmed;  that  they  were 
'circumstances  appearing  !n  the  clerk's  omce  in 
relation  to  the  sale,'  and  their  omission  from 
the  deed  was  fatal  to  it.  The  only  bearing  this 
case  has  on  the  instant  case  is  to  show  that 
our  court  has  in  no  sense  departed  from  its 
original  policy  of  requiring  a  strict  compliance 
with  the  requisites  of  the  statute,  in  order  to  di- 
vest  a  landowner  of  his  rights  in  his  land.  For 
the  same  purpose  I  refer  to  the  case  of  Roller 
T.  Armentrout,  118  Va.  173  £86  S.  E.  306]. 

"The  case  of  Gordon  v.  Joyner,  112  Va.  347  [71 
S.  E.  652],  holds  that  the  authority  of  the  clerk 
to  make  a  deed  to  the  purcliaser  is  a  mere  naked 
power, .  not  coupled  with  an_  interest,  and  hence 
every  requisite  to  its  exercise  must  be  strictly 
complied  with,  and  that  a  failure  to  comply 
with  the  essential  requisites  of  the  statute  are 
not  cured  by  section  661  of  the  Code."  . 

We  concur  In  the  views  expressed  and 
condosions  reached  in  the  foregoing  extract 
from  Judge  King's  opinion.  Considered  pri- 
marily, the  qnestlon  is  not  entirely  free  from 
donbt,  and  there  are  expressions  in  some  of 
the  decisions  of  this  court  with  reference  to 
the  meaning  and  effect  of  section  661  which 
len'd  color  to  the  contention  of  the  appellants. 
We  believe,  however,  that  the  decree  com- 
Iriained  of  is  in  accord  with  a  correct  con- 
Btmctlon  of  sections  661  and  666  of  the  Code, 
and  -with  a  proper  interpretation  of  the  deci- 
sions of  this  court  which  have  dealt  with  tax 
titles  acquired  under  those  sections. 

The  decree  Is  affirmed. 

Affirmed. 


(m  Vs.  318) 
CUNCHFIEUD   COAIi  CORP.   v.   HAT. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
20.  1917.) 

1.  Masteb  ANn  Servant  «=>206,  217(1),  219 
(1)— Absuihtion  of  Risk— Natttsb  of  Doo- 

TBIHB. 

A  servant  assumes  risk  of  dangers  known 
to  and  appreciated  by  him,  or  ordinarily  inci- 
dent to  the  service,  or  open  and  obvious,  which 
the  law  will  infer  are  known  to  him. 

2.  Masteb  and  Sebvant  4=»217(1)— Assdicp- 
TioK  OF  Risk— Ghanoiro  Conditions. 

The  doctrine  of  assumed  risk  applies  to 
changing  conditions  at  the  place  of  w^rk  of  the 
servant,  due  to  the  progress  of  tiie  work  or  to 
other  operations  of  the  master  within  the  serv- 
ant's view. 
&  Mabieb  and  Sebvant  «=»22e(l)— Assnur- 

noN  OF  Risk  —  Dangebous  Ofkbations  — 

Mining. 
A  miner  did  not  assume  risks  caused  by  the 
master's  negligent  operation  of  mine  cars,  which, 
colliding  with  a  derailed  car  {ground  which  [dain- 
tiff  was  working,  caused  his  injury. 
4.  Masteb  and  Sebvant  «=>103(1>— Miheb'b 

Injcbt— Methods  of  Wobk. 
It  was  a  master's  unassignable  duty  to  ex- 
ercise ordinary  care  to  prevent  mine  cars  com- 
ing into  collision  with  cars  around  which  plain- 
tiff was  working,  and  the  master  was  liable  for 
injuries  resulting  from  his  negligence  in  not 
safeguarding  plaintifF  by  placing  signals  or 
notifying  servants  operating  such  cars. 
6.  Masteb  and  Sebvant  <ss>139  —  Miner's 

Injvbt— Pboxixatb  Cause. 
Proximate  cause  of  a  miner's  injury  held 
to  be  the  master's  failure  to  guard  him  against 
mine   cars,   colliding   with   cars   around   which 
plaintiff  was  working. 


6.  Master  and  Sebvant  ®=125(1)  —  Serv- 
ant's Injury— Mabteb'b  Duty— Ohabaotkb 
OF  Sebticr. 

It  is  not  from  the  difference  in  character  of 
the  employe's  service  that  the  master's  non- 
assignable duty  to  care  for  employe's  safety 
arises,  but  from  the  servant's  situation  and 
surrounding  circumstances  and  the  master's 
actual  or  constructive  knowledge. 

7.  Nbolioencr  «=>62(1)— Sufebskdinq  Causb 
OF  Injury— What  Constitutes. 

A  superseding  cause  of  injury  must  entirely 
supersede   the   operation   of   defendant's   negli- 

?;ence,  so  that  such  cause  alone,  wiUiout  the  de- 
endant's  negligence  contributing  in  the  slight- 
est degree  thereto,  in  fact  produced  tiie  injury. 

8.  Master  and  Sebvant  «=»139  —  Mineb's 
Injuby— Superseding  Cause  of  Injury. 

The  fact  that  a  deraUed  mine  car,  whick 
plaintiff,  engaged  in  repairing  the  track,  was 
replacing,  in  order  to  continue  his  work,  was 
the  one  which  a  mining  train  struck,  injuring 
plaintiff,  held  not  to  be  a  superseding  cause  of 
mjury,  absolving  defendant  from  negligent  op- 
eration of  train  and  guarding  of  the  place  of 
work. 

9.  Masteb  and  Sebvant  «=988(4)  —  Miner's 
In  JURY  —  Relation   of  Parties  —  Volun- 

TEEBS. 

A  mine  track  repairer,  temporarily  engaged 
in  replacing  a  derailed  car,  being  a  necessary 
operation  to  the  carrying  on  of  his  repair  work, 
held  not  to  be  a  volunteer,  so  as  to  defeat  mas- 
ter's  liability  for  negligence. 

10.  Appeal  and  Ebrob  9=9999@)— Review— 
Conclusiveness  of  Veboiot— Prbsonai.  In- 
juby  aotion. 

In  a  miner's  personal  injury  action,  verdict 
held  conclusive  on  questions  of  pjaintitf  s  con- 
tributory negligence  and  whether  defendant's 
servants  could  nave  anticipated  collision,  caus- 
ing injury,  where  such  questions  of  fact  were 
submittea  to  the  jury  upon  instructions  full  and 
fair  and  favorable  to  defendant. 

Brror  to  drcult  Cknrt,  Russell  CJonnty. 

Action  by  Fallen  Ray  against  the  Clinch- 
field  Coal  Corporation.  Judgment  for  plain- 
tlfT,  and  defendant  brings  error.    Affirmed. 

This  is  a  personal  injary  case,  in  whidi 
there  was  a  verdict  of  the  Jury  in  favor  of 
the  defendant  in  error,  plaintiff  in  the  court 
below,  against  the  plaintiff  In  error,  defend- 
ant In  the  court  below,  who  will  be  herdn- 
after  referred  to  as  plaintiff  and  defendant. 

There  was,  by  the  defendant,  a  demurrer 
to  the  declaration,  a  number  of  exceptions  to 
the  giving  and  refusing  of  instmctlons,  and 
a  motion  to  set  aside  the  verdict  for  misdi- 
rection of  the  jury  and  because  contrary  to 
the  law  and  the  evidence.  This  motion  was 
overruled,  and  the  judgment  complained  of 
was  entered  In  accordance  with  the  verdict 
of  the  jury. 

Considering  the  evidence  under  the  rule 
applicable  thereto  in  such  case,  the  material 
facts  are  as  follows: 

Facts. 

The  plaintiff  went  to  work  in  the  mine  of 
the  defendant  about  three  months  prior  to 
the  accident,  and  up  to  the  day  of  the  acci- 
dent was  engaged  In  digging  coal,  except  a 
night  and  day  and  part  of  another  day,  in 
which  he  was  engaged  in  work  done  by  con- 
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tract,  consisting  of  putting  In  some  switches 
In  the  tracks  for  hauling  coal  cars  in  and 
out  of  certain  entries  in  the  mine.  On  the 
day  of  the  accident  the  plaintiff  did  his  first 
work  as  track  repairer.  The  plaintiff  work- 
ed that  morning  track  repairing  in  another 
part  of  the  mine.  About  noon  on  this  day, 
the  assistance  mine  foreman,  Wright,  In 
charge  of  the  mine,  came  to  and  told  the 
plaintiff  he  wanted  the  latter  to  "fix  some 
track  and  put  some  [switch]  throws  in"  in 
the  heading  of  the  mine  where  the  accident 
afterwards  occurred.  Plaintiff  replied,  "I 
will  do  the  best  I  can."  This  employment  as 
track  repairer  was  in  pursuance  of  an  under- 
standing reached  between  plaintiff  and  the 
foreman,  about  a  week  before,  that  plaintiff 
would  do  the  best  he  could  as  track  repairer, 
if  called  upon  to  do  that  kind  of  work. 

Thereupon,  just  before  1  o'clock  on  Decem- 
ber 27th,  the  plaintiff  first  went  to  work  put- 
ting the  switch  "throws  in,"  and  was  engag- 
ed in  that  work  when  the  foreman,  Wright, 
came  where  the  plaintiff  was,  took  the  plain- 
tiff with  him  to  a  place  in  the  same  heading 
where  the  track  had  spread  (1.  e.,  where  the 
rails  of  the  track  had  gotten  too  far  apart 
for  the  cars  to  pass  safely  over  them),  show- 
ed the  plaintiff  that  the  rails  needed  being 
brought  into  gauge  (1.  e.,  into  the  proper  dis- 
tance apart),  and  directed  plaintiff  to  repair 
the  track  accordingly. 

-  This  place  of  work  was  not  on  the  main 
line  of  tradi  in  the  mine,  but  on  a  branch 
Une  of  track  running  into  a  drift  or  heading 
being  worked  only  about  550  feet  long. 
From  tbb  latter  heading  11  rooms  had  been 
opened,  turning  off  on  both  sides  of  it,  from 
which  coal  was  being  mined.  These  rooms 
were  numbered  from  1,  nearest  to  the  en- 
trance of  this  drift  or  heading,  to  11,  far- 
thest from  such  entrance.  The  main  track 
came  from  the  tipple,  outside  the  mine,  in  a 
straight  line  to,  and  then  turned  off  and 
passed  by,  such  entrance,  going  on  to  other 
parts  of  tbe  mine,  deeper  In  It  and  farther 
from  the  tipple.  The  track  In  this  beading 
switched  off  into  each  room  as  It  passed 
them  at  what  is  called  the  necks  or  mouths 
of  the  rooms.  These  necks  or  mouths  of  the 
rooms  were  50  feet  apart.  Rbom  No.  8  was 
about  400  feet  from  said  entrance,  and  there 
were  beyond  it,  farther  on  In  the  said  head- 
ing, only  three  other  rooms,  Nos.  9,  10,  and 
11,  so  that  the  heading  extended  only  about 
150  feet  beyond  room  8,  and  served  only 
three  rooms  beyond  room  8. 

Just  before  the  plaintiff  was  put  to  work 
repairing  the  spread  track,  the  motorman 
and  brakeman  In  charge  of  the  motor  which 
hauled  the  empty  and  loaded  coal  cars  in  the 
mine,  had  taken  all  the  loaded  cars  on  the 
track  in  said  heading  out  of  the  mine  to  the 
tipide.  They  had  brought  back  a  trip  of  emp- 
ty cars  (the  number  is  left  uncertain  by  the 
evidence,  probably  16  or  16),  and  left  some 
of  them  beyond  the  mouth  of  room  8;  and 
while  the  foreman   was   showing   plaintiff 


what  he  wanted  him  to  do  with  respect  to 
repairing  the  track,  the  motorman  and  brake- 
man  left  the  residue  of  such  trip  of  cats, 
(probably  13)  along  from  the  mouth  of  room  8 
in  the  direction  of  room  6,  leaving  a  space  of 
about  two  car  lengths  (18  or  20  feet)  opposite 
the  mouth  of  room  8,  between  the  empty  cars 
thus  left.  The  evidence  leaves  it  uncertain 
how  much  space  on  the  track  the  cars  left  on 
the  hither  side  of  room  8  occupied. 

These  empty  cars  were  left  on  the  track  la 
said  heading  for  those  mining  coal  in  the 
said  rooms  Nos.  1  to  11,  Inclusive,  to  take  in- 
to the  rooms  and  load  them  with  coal  aa 
they  needed  them.  The  method  of  the  miners 
In  taking  the  empty  cars  from  the  heading 
as  needed,  loading  them  with  coal,  and  dis- 
posing of  the  loaded  cars,  was  as  follows:  The 
miner  in  each  room,  when  an  empty  car  was 
needed,  would  take  it  from  the  track,  roU  It 
in  the  room  by  hand,  load  it,  then  roU  It  out 
by  hand  on  the  track  in  the  heading,  to  be 
later  hauled  out  to  the  tipple  by  the  motor- 
man  and  brakeman  operating  the  motor, 
when  enough  loaded  cars  had  accumulated 
on  the  heading  track  to  make  a  "trip." 

Having  left  the  empty  cars  beyond  and  on 
the  hither  side  of  the  mouth  to  room  8,  as 
aforesaid,  leaving  a  space  opposite  the 
mouth  of  room  8  of  about  18  or  20  feet  In 
width  between  the  empj;y  cars  on  the  track  on 
either  side,  which  space  we  wUl  hereinafter 
refer  to  as  the  place  of  work  of  the  plaintiff, 
the  motorman  and  brakeman,  with  their  mo- 
tor, went  out  of  said  heading  to  get  other 
empty  cars  to  bring  back  and  finish  distribut- 
ing or  placing  them  along  such  heading. 
The  later  operation  is  referred  to  in  the  rec- 
ord as  "placing  up"  the  empty  cars. 

The  method  used  of  putting  empty  cars  on 
the  track  is  said  heading  was  as  follows: 
They  were  pushed  into  the  heading  by  the 
motor,  the  empty  cars  being  In  front  and  the 
motor  behind  the  trip  of  cars.  The  rules  of 
the  defendant  required  a  light  to  be  on  the 
front  of  such  moving  cars. 

The  operation  of  "placing  up"  aforesaid, 
from  the  nature  of  It,  was  likely  to  result  in 
a  movement  of  the  empty  cars  left  stationary 
on  the  track  as  aforesaid,  unless  those  In 
charge  of  sudi  operation  were  aware  at  the 
time  of  some  reason  why  such  a  movement 
should  be  avoided,  even  though  there  was  a 
light  on  the  fron^  of  a  return  trip  of  empty 
cars. 

The  said  place  of  work  of  the  plalntifl  and 
the  whole  of  said  heading,  and  Indeed  tbe 
whole  mine,  was  in  darkness,  as  incident  to 
the  normal  operation  of  a  mine  imderground. 
The  plaintiff  and  helper  had  headlights  on 
their  caps,  but  they  were  insufficient  to  noti- 
fy the  brakeman  or  motorman  that  they  were 
at  work  between  the  cars.  No  one  placed 
any  signal  to  notify  the  motorman  and  brake- 
man  of  that  fftct,  so  as  to  avoid  the  probable 
result  of  their  not  knowing,  or  of  their  fw- 
gettlng,  if  they  once  knew,  that  some  one  was 
working  between  the  cars,  namely,  a  colU- 
Bion  with  and  pushing  back  of  the  cars  on  Oia 
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track,  so  as  V>  endanger  the  plaintiff  In  bla 
place  of  work. 

At  said  period  of  time  in  the  operation  of 
tile  mine  and  the  situation  aforesaid,  the 
said  foreman,  Wright,  came  with  the  plaintiff 
to  the  place  of  work  of  the  latter  aforesaid 
4U)ct  put  the  plaintiff  to  work  repairing  the 
track  as  aforesaid. 

The  foreman  then  saw  the  situation  at  and 
aurroandlng  such  place  of  work.  Thereup- 
on sach  foreman  left  the  plaintiff,  engaged 
at  work  as  directed  by  him  as  aforesaid, 
went  toward  the  entrance  of  the  heading, 
passed  on  along  and  out  of  said  heading,  saw 
that  no  such  signal  as  aforesaid  was  placed, 
placed  none  and  ordered  none  to  be  placed, 
met  the  next  return  trip  of  15  or  20  empty 
cars  being  brought  to  finish  distributing  them 
along  the  heading,  at  the  entrance  to  the  said 
beading,  and  made  no  effort  to  caution  or 
warn  the  brakeman  or  motorman  against  the 
danger  of  colliding  with  the  stationary  cars 
aforesaid,  left  standing  on  the  track  with  the 
plaintiff  at  work  at  Ills  place  of  work  afore- 
said between  them,  or  to  remind  them  that 
the  plaintiff  was  still  at  woi^  there. 

While  the  motorman  and  brakeman  were 
gone  for  such  return  trip  of  empty  cars,  the 
miners  worklhg  in  rooms  2,  3,  and  4  took  8 
of  the  cars  theretofore  left  on  the  track  as 
aforesaid  into  such  rooms,  leaving  some  10 
cars  stationary  on  the  track  between  room  5 
and  the  place  of  work  of  the  plaintiff. 

The  evidence  is  conflicting  as  to  whether 
the  brakeman  was  on  the  front  end  of  the  re- 
turn trip  of  cars  or  some  75  or  100  f^t  back 
from  sach  end.  _  In  either  case,  if  there  had 
been  a  suitable  signal  light  for  the  purpose 
of  notiflcatlon  aforesaid,  he  could  have  seen 
It;  or  if  the  brakeman  or  motorman  bad 
otherwise  been  notified  as-  aforesaid  by  the 
foreman  as  the  cars  passed  him  as  aforesaid, 
the  same  purpose  would  have  been  accom- 
lOished. 

nie  return  trip  of  cars  passed  on  into  said 
beading,  where  plaintiff  was  at  work,  for  the 
purpose  of  distributing  such  supply  of  cars 
as  aforesaid,  and  in  the  darkness,  there  being 
no  Ufsbt  on  tlie  end  of  the  stationary  cars 
whidi  they  were  approaching,  or  other  light 
«r  signal  othertrlse  located,  to  notify  the 
brakeman  and  motorman  that  some  one  was 
working  at  the  place  ot  work  of  the  plain- 
tiff (and  with  no  light,  indeed,  on  the  front 
end  of  the  return  trip  of  cars,  according  to 
the  testimony  for  plaintiff),  and  the  brake- 
man  and  motorman  not  then  thinking  of  the 
fact  that  the  plaintiff  might  still  be  in  his 
place  of  work  aforesaid,  although  they  knew 
before  they  went  out  for  such  return  trip 
that  be  had  undertaken  to  do  the  work  of 
repairing  the  track  there,  and  they  not  at 
the  time  knowing  or  realizing  that  the  plain- 
tlfl  was  at  work  as  aforesaid,  the  return  trip 
of  cars  collided  with  and  jarred  back  said 
stationary  cars  so  hard  that  they  were 
thrown  violently  back,  causing  the  leg  of  the 
plaintiff  to  be  caught  and  broken. 

Tlie  brakeman,  immediately  after  the  ac- 


cident, attributed  it  to  the  cause,  "I  didn't 
know  that  you  [the  plaintiff]  were  in  there; 
I  couldn't  see;"  or  as  differently  expressed, 
"I  could  not  see;  I  did  not  know  you  were 
in  there." 

There  were  many  and  serious  conflicts 
between  the  testimony  for  plaintiff  and  de- 
fendant; but  the  foregoing  are  the  facts 
on  the  points  referred  to,  according  to  the 
testimony  for  the  plaintiff. 

The  plaintiff's  leg  was  not  caught  between 
the  two  cars  originally  left  on  each  side  of 
his  place  of  work.  The  precise  manner  in 
which  the  injury  occurred  was  as  follows: 
After  the  said  foreman  left  as  aforesaid,  a 
miner  in  room  8,  having  loaded  a  car  he  was 
engaged  in  loading  with  coal,  pushed  it  out 
on  the  track  in  the  heading  where  plaintiff 
was  at  work.  The  latter  made  his  escape 
from  this  car;  but,  owing  to  the  spread  of 
the  track  at  that  place,  it  derailed.  There- 
upon the  plaintiff  and  his  helper  undertook 
to  put  it  back  upon  the  trade,  so  as  to  re- 
move it  and  proceed  with  his  work,  as  he 
had  been  urged  to  complete  it,  by  said  fore- 
man, so  that  the  track  could  be  used,  and 
while  so  engaged  his  leg  was  caught  between 
this  car  and  the  next  empty  car  on  the 
hither  side  of  room  8  by  the  Jarring  back 
of  the  cars  aforesaid. 

There  was  testimony  In  the  case  for  the 
defendant  to  the  effect  that  it  was  the  duty 
of  the  motorman  to  replace  derailed  cars 
by  the  use  of  the  motor  to  pull  them  on  the 
track;  but  the  evidence  for  plaintiff  shows 
that  this  was  uulmown  to  him,  and  could 
not  have  been  reasonably  expected  to  have 
been  known  to  him,  and  that  his  effort  to  re- 
place the  derailed  car  on  the  track  was 
work  done  In  the  reasonable  discharge  of 
the  duties  placed  upon  him  by  the  direction 
of  the  defendant,  through  its  said  foreman, 
and  it  was  reasonably  to  be  expected  and 
foreseen  by  the  defendant  that  such  a  casu- 
alty might  occur  and  that  the  plaintiff  would 
so  act  under  the  circumstances. 

The  declaration,  when  considered  on  the 
demurrer  to  it,  and  the  evidence  in  the  case, 
when  considered  under  the  rule  applicable 
in  this  court,  does  not  disclose  that  the  plain- 
tiff knew  before  the  accident  that  no  signal 
of  notification  aforesaid  would  be  placed 
by  defendant,  and  that  no  act  would  be  done 
by  the  latter,  if  called  for  in  the  exercise  of 
ordinary  care  on  the  part  of  the  defendant, 
to  prevent  moving  trips  of  cars  endangering 
his  place  of  work,  nor  that  there  was  any 
method  in  this  regard  so  established  in  the 
operation  of  the  mine  of  defendant  with  re- 
spect to  such  a  situation  as  that  in  which 
the  plaintiff  was  placed,  as  that  it  could  be 
considered  as  the  ordinary  method  of  such 
operation  that  no  such  notification  would  be 
given  by  the  defendant,  from  which  the  plain- 
tiff's knowledge  of  such  method  could  be  in- 
ferred. The  whole  evidence,  including  that 
for  the  defendant,  fails  to  show  that  a  track 
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repairer  had,  on  any  occasion  before  that  in 
the  instant  case,  been  put  to  work  between 
cars  left  stationary  on  the  track,  obstructing 
his  view  of,  and  the  view  of  him  from,  an 
approaching  trip  of  cars;  that  Is  to  say,  the 
situation  in  which  the  plaintiff  was  placed 
was  nnusual,  and  no  custom  with  respect 
to  the  presence  or  absence  of  signals  for  bis 
protection  in  such  a  situation  had  grown  up 
or  existed  In  the  ordinary  course  of  the  em- 
ployment or  service  In  defendant's  mine. 

m  M.  Fulton,  of  Wise,  Bums  &  Kidd,  of 
Lebanon,  and  Morison,  Morlson  &  Robert- 
son, of  Big  Stone  Gap,  for  plaintiff  in  error. 
Werth  &  Werth,  of  Norton,  for  defendant  In 
error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error,  whUe  numerous, 
raise  only  a  few  questions  which  are  mate- 
rial, in  the  view  we  take  of  the  case.  Such 
qnestlons  will  be  considered  and  passed  apon 
in  their  order  as  stated  below. 

[1]  The  decision  of  most  of  the  questions 
raised  as  aforesaid  turns  upon  the  applica- 
tion of  the  doctrine  of  assumption  of  risk. 
That  doctrine  Is  well  settled.  The  servant 
assumes  the  risk  of  dangers  which  are  known 
to  and  appreciated  by  him,  or  which  are  or- 
dinarily incident  to  the  service  or  are  open 
and  obvious,  which  the  law  will  infer  are 
so  known  to  him. 

The  chief  question  which  we  have  to  con- 
sider Is: 

[2]  1.  Were  the  dangers  incident  to  the 
place  of  work  of  the  plaintiff  all  assumed 
by  him,  so  that  the  defendant  owed  him  no 
duty  of  provision  with  respect  to  what  was 
Ukely  to  subsequently  occur  affecting  the 
safety  of  such  place,  which  might  be  caused, 
(a)  not  by  changing  conditions  at  the  place 
of  work  of  the  servant,  due  to  the  progress 
of  his  work,  or  to  the  other  operations  of  the 
master  within  view  of  the  servant,  bat  (b) 
to  other  operations  of  the  master  than  those 
being  performed  by  the  servant,  from  which 
the  view  by  the  latter  of,  and  the  view  of 
him  from,  snch  operations  was  obstructed, 
and  which  operations,  If  properly  performed, 
need  not  have  changed  the  conditions  or  In- 
creased the  danger  of  the  place  of  work? 

It  is  well  settled  that,  In  cases  falling 
within  the  class  of  cases  (a)  referred  to  in 
the  above  question,  the  doctrine  of  assump- 
tion of  risk  applies.  N.  &  W.  Ry.  v.  iNuckolS, 
91  Va.  201,  21  S.  E.  342 ;  Hambly's  Case,  154 
U.  S.  349,  14  Sup.  Ct.  9S3,  38  L.  Ed.  1009,  and 
numerous  other  cases  from  other  Jurisdic- 
tions, involving  Injury  to  track  repairers,  cit- 
ed and  relied  on  for  defendant  The  same  is 
true  of  the  railroad  yard  cases  of  Plttard's 
Adm'r  v.  So.  Ry.  Co.,  107  Va.  1,  67  S.  E.  561, 
N.  ft  W.  Ry.  v.  Belcher,  107  Va.  340,  58  S.  B. 
679,  and  W.  S.  R.  Co.  v.  Grove's  Adm'r,  113 
Va.  411,  74  S.  B.  148,  cited  and  relied  on  for 
defendant. 

[1(4]  We  are  of  opinion  that  the  instant 


case  falls  within  the  class  of  cases  (b)  refer- 
red to  in  the  next  above  question,  and  that 
the  principle  on  which  rests  the  case  of  B.  & 
D.  R.  Co.  V.  Norment,  84  Va.  167,  4  S.  B.  211, 
10  Am.  St.  Rep.  827,  Is  decisive  of  the  ques- 
tion we  are  considering  in  favor  of  the  plain- 
tiff. The  duty  of  prevision  aforesaid  rests 
ut>on  the  master  In  such  a  case.  It  concerns 
the  place  of  work  of  the  servant,  and  hence  Is 
a  nonassignable  duty  of  the  defendant  to  ex- 
ercise ordinary  care  under  the  circumstauces 
to  prevent  the  moving  trips  of  other  cars 
coming  Into  collision  with  the  cars,  left  and 
expected  to  remain  stationary,  so  as  to  drive 
or  push  them  back  upon  and  increase  the  dan- 
ger of  the  plalntUTs  place  of  work.  The  de- 
fendant having  failed  to  place  any  signal,  or 
to  otherwise'  exercise  reasonable  care  to  no- 
tify its  other  servants  operating  the  motor 
and  cars,  with  a  view  to  prevent  snch  a  col- 
lision and  result  as  aforesaid,  the  subsequent 
action  of  such  servants,  resulting  In  sudi 
collision  and  Injury  to  plaintiff,  was  but  the 
natural  and  probable  result  of  such  ne^- 
gence  of  the  defendant.    That  la  to  say: 

[S]  The  proximate  canse  of  the  injury  in 
the  instant  case  was  the  failure  of  defendant 
to  place  any  signal,  or  to  otherwise  exercise 
reasonable  care  to  notify  its  servants,  operat- 
ing its  motor  and  cars  as  aforesaid,  and 
hence  the  defendant  Is  liable  In  damages  for 
the  Injurious  result  to  the  plaintiff. 

[6]  It  Is  urged  for  defendant  that  there  la 
a  distinction  with  respect  to  the  application 
of  the  doctrine  of  assumptloa  of  risks  to 
overhaulers,  as  in  the  Norment  Case,  and 
track  repairers,  as  in  cases  dted  and  relied 
on  for  defendant  as  aforesaid.  In  principle^ 
it  is  not  from  the  difference  in  the  diaracter 
of  the  service  that  the  nonassignable  duty 
aforesaid  arises,  but  from  the  situation  and 
surrounding  circumstances  in  which  the  serv- 
ant is  placed,  and  the  knowledge,  actnal  or 
constructive,  of  these  factors  in  the  case  be- 
ing brought  home  to  the  master. 

[7]  2.  Was  the  intervention  of  the  derailed 
car  a  superseding  cause  of  the  plaintiff's  in- 
jury? 

It  is  elementary  that  a  cause,  to  be  a 
superseding  cause,  must  entirely  supersede 
the  operation  of  the  negligence  of  the  defend- 
ant, so  that  such  cause  alone,  without  tlie 
defendant's  negligence  contrlbnting  in  the 
slightest  degree  thereto,  in  fact  produced 
the  injury.  City  Gas  Co.  ▼.  Webb,  117  Vs. 
269,  84  S.  E.  645. 

[I]  It  Is  obvious,  therefore,  that  this  ques- 
tion must  be  answered  in  the  negative. 

[I]  3.  Was  the  plaintiff  a  volunteer  in 
work  In  the  ^ort  to  replace  on  the  track 
tbe  derailed  car? 

The  statement  of  facts  on  this  subject, 
noted  above,  sufficiently  answers  this  ques- 
tion in  the  negative. 

[II]  4.  We  have  not  noticed  above  othw 
considerations  urged  for  the  defendant,  snch 
as  that  by  the  manner  in  which  the  plaintill 
attempted  to  restore  the  derailed  car  to  tbe 
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track  he  caused  his  own  Injury;  tbat  the 
plaintiff  was  In  effect  guilty  of  contributory 
negligence  because,  in  the  ererclse  of  rea- 
sonable care  on  his  part,  he  might  have  seen 
or  heard  the  approaching  cars,  which  caused 
the  collision  which  resulted  in  his  injury,  in 
time  to  have  avoided  that  result;  and  tlkat 
the  plaintiff  was  guilty  of  such  negligence  be- 
cause of  various  other  things.  It  is  deemed 
(ufflclent  to  say  that  these  and  all  other 
questions  of  fact  were  submitted  to  the  Jury 
upon  full  and  fair  instructions  to  them,  and 
the  verdict  of  the  Jury  is  conclusive  upon 
us  as  to  such  matters. 

8.  It  is  further  claimed  for  defendant  that 
its  f(weman — and  hence  the  defendant — could 
not  reasonably  have  anticipated  a  collision 
resulting  in  injury  to  plaintiff  as  it  occur- 
red; "that  the  plaintiff  would  be  struck  by 
a  car  and  pinned  up  against  a  loaded  car, 
which  was  not  at  the  place  when  the  fore- 
man was  there." 

This  very  question  of  fact  was  submitted 
to  the  Jury  under  two  InstructliHis,  as  asked 
for  by  defendant,  which  were  extremely  fa- 
vwable  to  it  The  verdict  of  the  Jury,  there- 
fore, is  oiHicluslve  on  the  subject 

For  the  foregoing  reasons,  we  find  no  er- 
ror in  the  action  of  tlie  trial  court,  and  the 
Judgm^it  complained  of  must  be  affirmed. 

Affirmed. 


(m  Ta.  sss) 

SHANKLE   V. 
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(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  191T.) 

1.  Outs  «;s>53  — Causa  Mobtib  — Bulbs  in 
Gensbal. 

The  rules  of  law  on  the  subject  of  gifts 
canaa  mortis  should  not  be  relaxed  or  extended. 

2.  Onrs  «=>!&— Causa  Mortis— Intbb  Vivos 
—Execution. 

Only   executed   parol   gifts,   whether   inter 
vivos  or  causa  mortis,  are  valid. 
8.  Gifts  e=>Ql,  62(3)— Causa  Mobtib— Nkoxs- 

BTTT  OT  DEUVEBT. 

DeUvery  of  poaseasion  of  the  subject  of  the 
gift  by  the  donor  in  his  lifetime  is  essential  to 
the  execution  of  a  gift  causa  mortis, 
i.  Gifts  ®=362(1)— Causa  Mobtib— NxcxssiTr 
OF  Dbuvebt. 
The  subject  of  the  alleged  gift,  being  gold 
coin  not  too  ponderous  for  immediate  delivery, 
delivery  could  not  be  dispensed  with. 

6.  Gifts  «=a62(6) — Causa  Mobtis— Connxuo- 
Tivx  Deuvebt. 

To  constitute  constructive  delivery,  it  is  ea- 
■entiid  that  there  should  be  a  physical  delivery 
of  acme  tangible  object  which  may  serve  as 
the  means  of  getting  possession  and  enjoyment 
«f  the  subject  of  the  gift 
&  Wills  «=>90— Gift  Causa  Mobtis  Dis- 
nnouiSHED. 

If  the  words  of  gift  accompanying  the  deliv- 
ery indicate  an  intention  on  the  part  of  the 
donor  not  to  confer  on  the  donee  the  power  to 
take  physical  possession  of  the  thing  until  the 
donors  death  tnen  the  proceeding  is  an  abortive 
testamentary  act  and  not  a  gift 

7.  Gifts  «=982(1)— Causa  Mobtib— Delitxbt 
—Evidence. 

Acquiescence  of  a  donor  after  words  of  dona- 
tkm  in  a  previously  acquired  possession  of  the 


donee  is  insufficient  evidence  from  which  to  im- 
ply delivery  in  cases  of  gifts  causa  mortis. 

Error     to     Circuit     Court,     Washington 

CJounty. 

Action  by  W.  K.  Shankle,  executor,  against 
Bitla  F.  Spahr.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed,  and  new 
trial  granted. 

In  this  action  of  trespass  on  the  case  in 
trover  and  conversion,  the  plaintiff  in  error 
was  the  plaintiff  and  the  defendant  in  error 
was  the  defendant  in  the  court  below,  here- 
inafter referred  to  as  plaintiff  and  defendant 

The  evidence  In  the  case  was  as  follows: 

The  plaintiff,  to  maintain  the  Issue  on  his 
part,  testified  as  a  witness  for  himself,  as 
follows: 

"That  he  was  the  executor  of  the  estate  of 
Mory  J.  Steele,  deceased,  under  her  will  dated 
February  28,  19U,  codicU  to  the  wiU  dated 
May  26, 1914.  That  Mary  J.  Steele  was  an  old 
lady  and  a  widow  living  by  herself,  except  that 
her  maiden  sister,  Nancy  Spahr,  lived  in  the 
bouse  with  her.  That  she  lived  on  a  farm  in  the 
lower  end  of  Washington  county,  about  three  or 
four  miles  from  bis  farm,  and  that  occasionally 
he  attended  to  Mrs.  Steele's  business,  such  as 
taking  her  money  to  Bristol  for  deposit  in  the 
bank.  That  in  February,  1915,  he  went  to 
Mrs.  Steele's  house  to  get  some  money  that  had 
been  paid  her  the  day  before,  and  he  said  to 
her  in  the  presence  of  Cordie  Ringley,  a  white 
girl  hired  b^  Mrs.  Steele  to  wait  upon  her  and 
do  her  cooking,  'Aunt  Mary,  why  don't  you  de- 
posit your  gold  in  the  bank?  The  bank  will 
pay  back  to  you  money  in  gold  if  you  ever 
want  it'  Cordie  Bingley  spoke  up  and  said. 
'Why,  I  tidn't  know  there  was  any  gold  here, 
to  which  he  replied,  '^es.  Aunt  Mary  has  got 
$460  in  gold.'  Mrs.  Steele  then  spoke  up  and 
said,  'No,  Shankle,  you  are  wrong.  I  have  got 
$360  in  gold,'  and  turning  to  Cordie  she  said, 
'Go  and  look  between  the  chimneys  and  bring 
that  coffeepot  in  here.  The  gold  is  wrapped 
up  in  a  flannel  rag  and  is  in  the  pot'  Cordie 
went  out  and  came  back  with  two  coffeepots,  and 
turned  them  up,  and  one  of  them  was  empty, 
and  the  other  had  in  it  only  a  flannel  rag.  Mrs. 
Steele  seemed  to  be  very  much  worried  that  the 
gold  was  not  there,  and  he  said  to  her,  'Don't 
worry  about  that  Aunt  Mary,  I  exjiect  some  one 
has  taken  the  gold  for  safe-keeping  and  you  will 
find  it  but  if  you  don't  you  have  got  enough 
to  live  on  anyway,'  and  Cordie  seemed  to  be 
worried  also  because  she  was  afraid  that  she 
might  be  accused  of  taking  the  gold.  The  next 
time  he  went  back  to  Mrs.  Steele's  house,  whidk 
was  within  a  week  or  so  afterwards,  Cordie 
told  him  that  Mrs.  Bitta  F.  Spahr  had  gotten 
the  gold.  Mrs.  Steele  died  in  August  following 
the  occurrence  mentioned  above.  The  witness 
was  then  asked  this  question:  'After  the  death 
of  Mrs.  Steele,  did  you  make  demand  on  Bitta 
F.  Spahr  for  the  gold?*  Answer:  'I  did.'  'Did 
Mrs.  Spahr  refuse  to  give  you  the  gold?'  An- 
swer: 'She  did.'  On  being  recalled  to  the  stand 
witness  said  that  in  a  conversation  with  Mrs. 
Steele  years  before  her  death  she  had  told  him 
about  having  this  gold,  and  said  that  she  want- 
ed it  to  go  to  the  Steele  heirs,  and  after  the  oc- 
currence referred  to  above  as  having  taken  place 
in  February,  1916,  she  again  told  him  in  the 
presence  of  Cordie  Binglev  tbat  she  wanted  tbat 
gold  to  go  to  the  Steele  neirs." 

And  further  to  maintain  the  issue  on  his 
part  the  plaintiff  introduced  Miss  Cordie 
Ringley,  who  testified  as  follows: 


»For  otliar  cum  sea  Mm*  topic  and  KET-NUMBER  in  sU  Key-Numbered  DIsaite  ud  Indezse 

Digitized  by 


Google 


606 


as  SOUTHEASTERN  REPORTER 


(Va. 


"Tbat  she  was  hired  by  Mrs.  Steele  to  wait  on 
her  and  cook  for  her  in  January,  1915,  after 
Mrs.  Steele  had  received  a  stroke  of  paralysis. 
That  on  the  22d  day  of  February,  Mr.  W.  K. 
Sbankle  came  to  the  house  and  got  some  money 
that  Mrs.  Steele  had  received  the  day  before 
that  to  deposit  it  in  the  bank,  and  that  he  said 
to  her,  'why  don't  you  let  me  deposit  your 
gold?'  and  that  she  (Cordie)  spoke  up  and  said, 
'I  did  not  know  that  there  was  any  gold  in  the 
house,'  and  Mr.  Sbankle  said,  'Yes,  Aunt  Mary 
has  got  $450  in  gold,'  and  that  Mrs.  Steele 
said,  'No,  Shankle,  I  have  only  got  $350  in 
gold,'  and  she  then  told  me  to  go  out  and  bring 
in  a  coffeepot  that  I  would  find  between  the 
chimneys,  which  I  did.  1  found  two  coffeepots, 
and  .brought  them  both  in,  and  emptied  their 
contents  on  the  floor,  one  of  them  being  enipty, 
and  the  other  had  nothing  in  it  but  an  old  flan- 
nel rag.  Mr.  Shankle  then  said  to  Mrs.  Steele 
not  to  worry ;  that  probably  some  one  had  tak- 
en the  gold  for  safe-keeping.  I  was  very  much 
worried,  because  I  was  afraid  I  would  be  ac- 
cused of  having  taken  the  gold.  The  next 
morning,  when  Mrs.  Ritta  F.  Spahr  came  over 
to  the  house  I  said  to  her,  'Some  one  has  taken 
Aunt  Mary's  gold,'  and  she  said  to  me,  'Well, 
don't  worry  about  that;  I  have  got  the  gold; 
and  afterwards  she  told  me  that  Mrs.  Steele  had 
given  her  the  gold,  but  that  she  was  not  to 
take  it  away  until  she  saw  the  end  was  near." 

These  were  the  only  ■witnesses  called  for 
the  plaintiff. 

Defendant's  Testimony. 

To  maintain  the  Issue  on  her  part  the  de- 
fendant, over  the  objection  of  the  plaintiff, 
was  sworn  as  a  witness  and  testified  as  fol- 
lows: 

"That  she  was  the  niece  by  marriage  of  Mrs. 
Mary  Steele,  and  that  she  had  stayed  with  Mrs. 
Steele  for  quite  a  number  of  years  when  she 
(Mrs.  Spahr)  was  a  young  girl.  That  Mrs. 
Steele  had  lived  with  her  husband  in  Illinois  a 
number  of  years  after  her  marriage,  and  that 
she  had  returned  to  this  country  some  25  years 
ago,  and  that  since  that  time  she  (Mrs.  Spahr), 
has  looked  after  Mrs.  Steele  when  she  was  iU, 
and  waited  upon  her,  and  that  she  was  with 
her  a  good  deal  of  the  time.  That  her  relation 
to  Mrs.  Steele  was  very  much  like  that  of  a 
daughter.  That  up  to  Mrs.  Steele's  illness,  dur- 
ing late  years,  she  has  been  with  her  more  than 
prior  to  that  time.  That  Mrs.  Steele  lived  in 
one  end  of  a  double  log  house,  and  Nancy  Spahr, 
Mrs.  Steele's  sister,  lived  in  the  other  end;  that 
Mrs.  Steele  was  about  SO  years  old  when  she 
died,  and  Nancy  Spahr  about  00,  at  the  present 
time.  That  there  was  a  chimney  between  these 
double  houses,  and  that  on  one  side  of  the  house 
there  was  a  door  to  this  opening  next  to  the 
chimney,  and  it  was  used  to  store  sweet  potatoes 
In.  That  in  October,  1914,  she  and  Mrs.  Steele 
were  at  this  potato  hole  about  the  time  sweet 
potatoes  were  put  away,  and  that  Mrs.  Steele 
told  her  to  climb  up  and  see  if  'that  coffeepot 
there  is  heavy.'  Mrs.  Spahr  then  climbed  up 
within  reach  of  a  certain  shelf  where  the  coffee- 
pot was  that  was  pointed  out  by  Mrs.  Steele, 
and  took  it  down,  saying,  'Yes,  it  is  heavy.' 
Mrs.' Steele  then  said,  'Ritta,  when  you  see  the 
end  anproaching,  and  that  I  am  passing  away, 
I  want  you  to  take  this  coffeepot,  for  you  will 
have  to  look  after  Nancy  when  I  am  gone,  and 
you  will  need  the  gold.' 

"Mrs.  Spahr  then  set  the  coffeepot  back  on 
the  shdf,  and  nothing  more  was  said  about  it, 
nor  did  she  examine  its  contents  until  some  time 
in  February  following,  when  she  was  called  to 
the  bedside  of  her  aunt,  Mary  Steele;  that  Mrs. 
Steele  had  had  a  stroke  of  paralysis,  and  that 
she  was  seriously  ill  at  the  time,  and  that  some 


time  during  that  night,  while  she  Q>Irs.  Spahr) 
was  at  the  bed  of  Mrs.  Steele,  Mrs.  Steele  looked 
up  at  her  and  said :  'I  am  passing  away;  go  get 
it' — at  the  same  time  waiving  her  •  »  •  and 
pointing  to  the  chimney  and  that  part  of  the 
house  where  the  coffeepot  was  located." 

"That  a  very  short  time  after  this  she  (Mrs. 
Spahr)  went  to  the  potato  hole,  got  the  coffee- 
pot, and  took  it  into  the  other  part  of  the  house, 
where  Aunt  Nancy  lived,  and  where  Zeb  Spahr, 
Ritta  Spahr's  son,  lived  with  her  Aunt  Nancy, 
and  there  gave  it  to  Zeb  Spahr,  where  he,  to- 
gether with  herself,  took  the  coffeepot  to  hii 
room,  and  that  he  there  counted  the  gold  and 
found  it  to  be  $220,  and  he  thereupon  put  it  in 
his  bureau  drawer  and  locked  it  up." 

'That  a  few  days  after  she  and  her  son  Zeb 
Spahr  took  the  coffeepot  down  to  her  home,  and 
there  put  it  in  Zeb  Spahr's  trunk  which  was 
the  only  place  she  had  to  lock  it  up,  and  that 
a  short  time  after  this  Isaac  Spahr,  another  son 
of  Mrs.  Ritta  Spahr,  who  had  been  attending 
school  at  King  College,  returned  home  and 
brought  with  him  bis  trunk,  whidi  she  thought 
had  a  better  lock  on  it  than  Zeb  Spahr's  trunk, 
and  that  the  suggestion  was  made  that  the  cot- 
feepot  and  Its  contents  be  put  in  Isaac  Spahr's 
trunk,  and  that  thereupon  it  was  removed  from 
Zeb  Spahr's  trunk  and  Isaac  Spahr  and  Zeb 
Spahr  and  Mrs.  Spahr  herself  counted  the  gold 
and  found  it  to  be  $220.  Then  it  was  put  in 
Isaac  Spahr's  trunk  and  locked  u-." 

"That  after  Mrs.  Ritta  Spahr  and  her  son  Zeb 
had  taken  the  gold  home,  she  went  to  see  her 
Aunt  Mary  Steele  one  afternoon,  and  while  there 
Mrs.  Steele  asked  her.  'Ritta,  what  became  of 
the  coffeepot?'  Mrs.  Ritta  Spahr  replied:  'It 
is  safe.  I  took  it  home  with  me.'  Mrs,  Steele 
then  said,  'That  is  all  right,'  and  Mrs.  Spahr 
said  to  Mrs.  Steele,  'What  if  King  Shankle  ask» 
about  itr  Mrs  Steele  replied.  Tell  Shankle  it 
is  none  of  his  business.'  " 

(The  defendant  produced  the  coffeepot  and 
exhibited  the  same  before  the  Jury,  showing 
Just  how  the  gold  was  wrapped  In  flannel. 
Just  as  It  was  when  she  first  saw  It  Show- 
ing that  It  was  wrapped  in  tissue  paper,  then 
in  a  email  piece  of  flannel  around  which  was 
wrapped  a  still  larger  piece,  and  then  it  was 
laid  between  two  other  larges  pieces  of  flan- 
nel, in  the  coffeepot,  and  the  whole  amount 
thus  exhibited  was  $220.) 

Mrs.  Ritta  Spahr  stated  further: 

"That  Mrs.  Steele  left  her  a  tract  of  land 
under  her  will,  and  also  left  some  bequests  to 
her  children,  and  that  her  (Mrs.  Spahr's)  home 
was  only  a  very  short  distance  from  Mrs. 
Steele's  home,  and  that  Mrs.  Steele  was  al- 
ways called  upon  when  she  was  in  trouble  or 
needed  attention.  That  Aunt  Nancy  is  very 
feeble  now,  and  'I  am  living  in  the  bouse  with 
her  and  waiting  upon  her,  and  caring  for  her 
the  best  that  I  know  bow.  She  has  some  land, 
I  don't  know  exactly  how  much.  I  think  about 
40  acres.'  Mrs.  Spahr  further  testified  that 
Mrs.  Steele  never  after  this  time  recovered 
from  this  illness,  but  that  she  continued  to  b« 
very  weak  from  the  time  she  told  Mrs.  Spahr 
to  'go  and  get'  the  gold,  continuously  until 
her  death,  about  the  20th  of  August,  1915. 
That  she  did,  at  that  time,  have  a  stroke  of 
paralysis,  and  tiiis  continued  until  the  time 
of  her  death,  and  that  nothing  was  ever  said 
after  her  conversation  with  Mrs.  Steele  sub- 
sequent to  the  visit  of  Kini;:  Shankle  about  the 
gold,  and  that  Mrs.  Steele  had  to  have  assist- 
ance when  she  wanted  to  move  in  her  bed, 
during  this  time." 

There  was  a  trial  by  Jury  and  verdict  for 
the  defendant,  whldi  the  plaintiff  moved  the 
court  to  set  aside,  because  contrary  to  the 
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law  and  the  evidence,  and  for  otber  rea- 
sons covered  by  the  assignments  of  error. 
Tills  motion  was  overruled,  and  the  Judgment 
complained  of  was  entered  in  accordance 
with  said  verdict 

Considering  the  evidence  under  the  mie 
applicable  thereto  in  this  court,  we  find  the 
following  to  be  the  material  facts  upon  the 
qaestion  which,  In  the  view  we  take  of  it. 
Is  decisive  of  the  case: 
• 

The  Facts. 

Hie  words  of  donation  were  the  following: 
"Ritta,  when  jrou  see  the  end  approaching 
and  I  am  passing  away,  I  want  you  to  take 
this  coffeepot,  for  you  will  have  to  look  after 
Nancy  when  I  am  gone,  and  yon  will  need  the 
gold.'' 

There  were  no  subsequent  words  of  dona- 
tion. 

In  accordance  with  the  words  of  dona- 
tion, possession  of  the  subject  of  the  gift  was 
not  to  be  delivered  to  the  donee  until  the 
donor  was  in  artlculo  mortis;  that  is  to 
say,  such  possession  was  not  to  be  delivered 
in  the  lifetime  of  the  donor,  but  at  her  death, 
and  at  a  time  when  it  was  not  to  be  ex- 
pected that  the  donor  could  be  physically 
capable  of  herself  delivering  such  possession; 
hence  the  donee  was  to  then  take  such  pos- 
session. Accordingly,  the  delivery  of  pos- 
session of  the  subject  of  the  gift  relied  on 
by  the  defendant  occurred  as  follows:  When 
the  donor  thought  her  death  was  at  hand, 
she  looked  up  to  the  donee  and  said: 

"*I  am  passing  away;  go  get  it'— at  the 
tame  time  waiving  her  •  •  *  [gapposedly 
her  arm  or  hand]  and  pointing  to  the  chimney 
and  that  part  of  the  house  where  the  coffee- 
pot was  located." 

This  was  all  the  donor  did  towards  deliv- 
ering the  possession  aforesaid.  It  was  not 
completed  by  the  donor.  The  donee  sub- 
sequently completed  the  tradition  of  such 
possession  by  taking  the  possession.  There 
is  no  evidence  that  the  donor  was  then  con- 
scious of  what  was  occurring;  on  the  con- 
trary, the  evidence  for  the  defendant  shows 
that  she  was  not.  The  possession  of  the  sub- 
ject of  the  gift,  therefore,  was  not  delivered 
by  the  donor,  but  taken  by  the  donee. 

It  later  developed  that  the  donor  was  not 
in  artlculo  mortis,  as  she  supposed  at  the 
time  she  directed  the  donee  to  take  said 
possession,  so  that  in  fact  the  latter  ob- 
tained the  possession  before  she  was  entitled 
to  it  in  accordance  with  the  words  of  dona- 
tion. On  being  Informed  of  such  possession, 
the  donor  acquiesced  in  it  thereafter  for 
aome  six  months,  until  her  death  in  fact 
occurred;  but  she  uttered  no  further  words 
of  donation,  and  during  this  time  the  donee 
bad  no  right  to  the  possession  of  the  sub- 
ject of  the  gift  save  for  safe-keeping,  and 
did  not  become  the  donee  of  it  until  the 
donor  did  in  fact  arrive  at  the  end  of  her 
life.  That  is  to  say,  the  fact  in  the  instant 
case  is  that  the  title  of  the  defendant  to  the 


subject  of  the  gift  rests  upon  the  words  of 
donation  aforesaid,  not  perfected  by  any  de- 
livery of  possession  thereof  made  by  the 
donor  in  her  lifetime. 

S.  y.  Fulkerson  and  N.  P.  Oglesby,  both 
of  Bristol,  for  plaintiff  in  error.  Jna  W. 
Price,  of  Bristol,  for  defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
In  the  view  we  take  of  the  case  it  will  be 
necessary  for  us  to  decide  only  one  question 
raised  by  the  assignments  of  error,  namely: 

(1)  Was  there  such  delivery  of  possession 
of  the  subject  of  the  gift  in  the  instant  case 
as  to  make  a  valid  gift  causa  mortis? 

[1]  The  rules  of  law  on  the  subject  of 
gifts  causa  mortis  are  now  well  settled  by 
the  authorities.  If  such  a  gift  falls  within 
those  rules,  it  is  the  duty  of  the  courts  to 
sustain  it,  but,  for  reasons  of  public  poli- 
cy which  have  been  too  often  stated  to  need 
restatement  here,  such  rules  should  not  be 
extended  or  relaxed. 

[2]  Ooly  executed  parol  gifts,  whether  in- 
ter vivos  or  causa  mortis,  are  valid.  Such 
gifts,  if  executory,  being  without  considera- 
tion to'  support  them,  are  invalid. 

[3]  Delivery  of  possession  of  the  subject 
of  the  gift  by  the  donor,  in  his  lifetime,  is 
essential  to  the  execution  of  a  gift  causa 
mortis. 

As  said  by  Judge  Baldwin  in  delivering 
his  opinion  in  the  case  of  Miller  v.  Jeffries, 
4  Grat.  (45  Va.)  472: 

"A  donatio  mortis  causa  is  of  a  mixed  char- 
acter, being  partly  testamentary  and  partly 
donative;  from  an  indulgence  to  the  nature 
of  the  emergency,  the  law  dispenses  with  the 
solemnities  of  a  testament;  and  for  that  very 
reason  requires  the  essentials  of  a  gift  A  de- 
livery is  indispensable  to  the  validity  of  a  do- 
natio mortis  causa.  It  must  be  an  actual  de- 
livery of  the  thing  itself,  as  of  a  watch  or 
ring;  or  of  the  means  of  getting  possession 
and  enjoyment  of  the  thin^,  as  of  the  key  of  a 
trunk,  or  of  a  warehouse  m  which  the  subject 
of  the  gift  is  deposited;  or,  if  the  thing  be 
in  action,  of  the  instrument  by  using  which, 
the  chose  is  to  be  reduced  into  possession,  as 
a  bond,  or  a  receipt  or  the  like.    *     •     • 

"It  is  not  the  i>ossession  of  the  donee,  but 
the  delivery  to  him  by  the  donor,  which  is 
material  in  a  donatio  mortis  causa;  the  de- 
livery stands  in  the  place  of  nuncupation,  and 
must  accompany  and  form  a  part  of  the  gift; 
an  after-acquired  possession  of  the  donee  is 
nothing;  and  a  previous  dnd  continuing  pos- 
session, though  by  the  authority  of  the  donor, 
is  no  better."  . 

See,  also,  to  same  effect,  and  also  as  bear- 
ing on  the  propositions  of  law  hereinafter 
stated,  the  learned  and  able  article  of  Prof. 
Graves  on  the  subject  of  Gifts  of  Personal- 
ty, 1  Va.  Law  Reg.  871,  et  seq;  Ward  v. 
Turner,  2  Ves.  Sr.  431,  1  Lead.  Cas.  in  Eq. 
p.  1205,  and  note;  Seabrigbt  v.  Seabrlght, 
28  W.  Va.  471;  Ewing  v.  Ewing,  2  Leigh 
(29  Va.)  343;  Hatch  v.  Atkinson,  56  Me.  324, 
96  Am.  Dec.  464 ;  Gano  v.  Fisk,  43  Ohio  St 
462,  8  N.  m  632,  54  Am.  Rep.  819;  2  Grat 
Va.  Rep.  Ann.  note  on  Gifts,  bottom  pages 
393,  400;   Thomas  v.  L>ewhi,  89  Va.  1,  15  S. 
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B.  389,  18  L.  B.  A.  170,  37  Am.  St.  Rep.  818 ; 
Cutting  v.  GUman,  41  N.  H.  147;  Biinn  v. 
Markham,  7  Taunt  ZH ;  note  to  Spratley  t. 
Wilson,  1  Holt,  10,  at  pages  12  and  13; 
McCord's  Adm'r  v.  McCord,  77  Mo.  166, 
4fl  Am.  Rep.  9;  Case  v.  Dennlson,  9  R.  I. 
88,  U  Am.  Rep.  222;  Basket  v.  Hassel,  107 
U.  S.  610,  2  Sup.  Ct  415,  27  I*  Ed.  600. 

[4,6]  The  subject  of  the  alleged  gift  In 
the  Instant  case  was  gold  coin — tangible  per- 
sonal property.  It  was  not  too  ponderous 
for  manual  delivery  and  hence  such  deliv- 
ery  could  not  be  dispensed  with  under  a 
rule  established  by  the  decisions  applicable 
to  personal  property  of  that  character. 
Ther^  was  no  delivery  of  the  means  of  get* 
ting  possession  and  enjoyment  of  the  thing; 
hence  there  was  no  constructive  delivery  in 
the  instant  case.  The  information  given  by 
the  donor  to  the  donee  of  the  secret  place  of 
hiding  of  the  gold  does  not  come  within  the 
rule  established  by  the  decisions  defining 
what  amounts  to  constructive  delivery.  To 
constitute  constructive  delivery  it  is  essen- 
tial that  there  should  be  a  physical  delivery 
of  some  tangible  object  which  may  serve  as 
the  means  of  getting  possession  and  enjoy- 
ment of  the  subject  of  the  gift. 

Therefore  the  delivery  of  possession  re- 
lied on  by  the  defendant  in  the  instant  case, 
to  be  valid,  must  have  been  an  actual  de- 
livery of  possession  of  the  subject  of  the 
gift  to  the  donee  by  the  donor  in  her  life- 
time. 

[6]  As  we  have  seen  from  the  statement  of 
facta  above,  the  alleged  donor  did  not  her- 
self complete  the  act  of  making  such  delivery 
of  possession  in  her  lifetime.  Moreover,  as 
stated  by  Judge  Burks  in  his  learned  and 
able  brief  in  the  case  of  Thomas  v.  Lewis, 
supra  (which  by  general  consent  has  come 
to  have  the  force  of  authority  on  this  sub- 
ject): 

"All  gifts,  whether  inter  vivos  or  causa  mor- 
tis, are  gifts  in  pnesenti.  There  must  be 
words  of  present  gift  as  well  aa  delivery.  The 
one  without  the  other  is  insufficient.  Though 
there  be  actual  delivery,  yet  if  the  words  of 
gift  accompanying  the  delivery  indicate  an 
intention  on  the  part  of  the  donor  not  to  con- 
fer on  the  donee  the  power  of -taking  physical 
possession  of  the  thing  until  the  donor's  death, 
then  the  proceeding  is  an  abortive  testamentary 
act  and  not  a  gift  Basket  v.  Hassel,  107  U. 
S.  602,  2  Sup.  Ct  415,  27  L.  Ed.  600,  is  aa 
illustration  and  authority  in  point" 

The  case  of  Bask^  v.  Hassel  sustains  this 
position,  certainly  with  respect  to  gifts  causa 
mortis. 

As  we  have  seen  from  the  above  statement 
of  facts,  in  the  Instant  case,  the  words  of 
dmiatlon,  "the  words  of  gift,"  expressed  the 
Intention  on  the  part  of  the  alleged  donor  not 
to  confer  on  the  alleged  donee  the  power  of 
taking  physical  possession  of  the  thing  until 


the  donor's  death.  The  proceeding  was  there- 
fore "an  abortive  testamentary  act  and  not  a 
gift." 

The  acquiescence  of  the  alleged  donor  in 
the  Instant  case  In  the  possession  of  the  de- 
fendant, acquired  by  authority  of  the  former. 
It  Is  true,  but  under  a  mistake  as  to  the  time 
of  donation  having  arrived,  without  other 
words  of  donation  giving  the  donee  the  pow- 
er to  take  physical  possession  of  the  thing  aa 
donee,  until  the  donor's  death,  was  but  an 
acquiescence  in  a  possession  acqifiied  previ- 
ous to  the  time  fixed  therefor  by  the  words 
of  gift,  and  was,  in  principle^  "a  previous  and 
continuing  possession  *  *  *  by  the  au- 
thority of  the  donor,"  which,  as  firmly  es- 
tablished by  the  authorities,  is  insuffidoit 
to  validate  a  gift  causa  mortis. 

[7]  It  is  true  that  in  gifts  Inter  vivos  ac- 
quiescence of  a  donor,  after  words  of  dona- 
tion. In  a  previously  acquired  possession  of 
the  donee,  has  been  held  to  be  sufficient  evi- 
dence from  which  to  Imply  a  delivery  of  the 
possession  by  the  donor  to  the  donee  as  such ; 
but  this  relaxation  of  the  rule  with  respect 
to  delivery  of  possession  In  cases  of  gifts 
inter  vivos  has  never  been  extended  to  gifts 
causa  mortis  in  Virginia,  nor  by  the  great 
weight  of  authority,  elsewhere.  In  this  par- 
ticular, and  In  some  others  not  necessary  to 
refer  to  here,  the  rule,  stated  generally,  that 
the  same  delivery  of  possession  of  the  subject 
of  the  gift  wUch  suffices  to  validate  gifts  In- 
ter vivos  will  suffice  to  validate  gifts  causa 
mortis,  is  subject  to  qualification.  In  the  in- 
stant case,  however,  there  was  no  possession 
of  the  subject  of  the  gift  acquired  before  the 
words  of  donation,  and  none  acquired  after 
such  words  In  accordance  therewith. 

The  proof  in  the  instant  case  amply  estab- 
lishes the  intent  of  the  alleged  donor  to  make 
the  gift  and  we  wish  to  say  of  the  foregoing 
conclusions,  as  was  said  by  Lewis,  P.,  In  the 
case  of  Yancy  v.  Field,  85  Va.  at  page  758, 
8  S.  B.  at  page  721: 

They  have  "been  reached  not  without  rdue- 
tance.  Had  we  the  authority  to  execute  the  al- 
leged gift  or,  in  other  words,  to  give  effect  to 
the  manifest  intention  of  the  decedent  to  aid 
[the  defpndant],  the  court  would  without  hesi- 
tation affirm  [the  judgment].  But  we  have  no 
such  authority.  Our  province  is  not  to  make 
law,  but  to  administer  it  and  we  must  there- 
fore decide  this  case  according  to  the  settled 
law  as  it  is  written,  and  not  permit  a  bard 
case  to  make  had  law." 

For  the  foregoing  reasons,  we  are  con- 
strained to  the  opinion  that  there  was  error 
In  the  action  of  the  trial  court  and  judgment 
complained  of,  and  hence  such  judgment  mast 
be  set  aside  and  annulled  and  a  new  triai 
granted,  to  be  had,  U  the  plaintiff  la  so  ad- 
vised, not  In  confilct  with  this  opinion. 

Reversed. 


Digitized  by 


Google 


Va.) 


HARMAlf  T.  MOSS 


609 


(121   V«. 


tan 

HARMAN  ▼. 


MOSS  et  aL 


(Snpi«iu«  Coart  of  Appeals  of  Virginia. 
Sept.  20,  1917.) 

1.  TBNAIfCT  IN  COUMON  4=s»31  —  SaLK  —  CO- 
TENANT  AS  AGINT — CoUPKRSATION. 

Defendant,  who  effected  a  sale  of  timber  on 
lands  owned  in  common  with  complainants,  the 
•ale  being  a  special  one  and  involving  a  sale 
oC  other  properties,  is  entitled  to  greater  com- 
pensation than  an  ordinary  broker,  and  where 
defendant's  situation  and  qualification  for  mak- 
ing the  sale  were  exceptional,  an  allowance  of 
10  per  cent,  commissions  is  reasonable. 

2.  TxNANCT  IN  OoiuioN  9=337— Saueo—Fbo- 
CEKDS— Accounting. 

Defendant,  who,  with  complainants,  was  in- 
terested in  timber  lands,  effected  a  sale  of  the 
timber,  at  the  same  time  giving  the  grantee  a 
right  of  way  over  his  own  lands.  The  sale 
could  not  have  been  effected  but  for  the  convey- 
ance of  the  right  of  way,  and  the  property  was 
•old  for  a  Inmp  snm.  Held,  that  under  such 
circumstancea  defendant  was  entitled  to  receive 
oat  of  the  purchase  money  the  price  at  which 
under  the  circumstances  he  could  reasonably 
have  expected  to  sell  the  right  of  way  in  con- 
pection  with  the  sale  of  his  interest  and  other 
interests,  and  the  condemnation  value  of  the 
right  of  way  independent  of  its  acquisition  by 
the  purchaser  of  the  timber  is  not  the  proper 
measure  of  complainants'  recovery. 

3.  Tenancy  in  Common  «s»38(8)— Sale— Go- 
TKNANT  AS  Agent — AccouNTiNa — Confuct- 
INO  Intekestb  of  Agent. 

In  a  suit  between  complainants  who  owned 
Interests  in  lands,  and  defendant,  a  cotenaut  who 
effected  a  sale  of  the  timber  thereon,  evidence 
held  to  show  that  defendant's  conveyance  of  his 
asserted  adverse  title  to  and  interest  in  the  lands 
«Dtered  into  the  price,  and  that  the  purchaser 
would  not  have  bought  but  for  defendant's  con- 
veyance of  his  asserted  title,  which  at  all  events 
amounted  to  a  cloud  on  the  titljp  to  the  land. 

4.  Tenancy  in  Oomuon  4=>38(8)— Actions— 
BuaoEN  or  Pboof. 

In  such  case,  where  there  was  a  controversy 
•rer  the  amount  which  complainants  were  to  re- 
ceive, defendant,  before  he  is  entitled  out  of  the 
purchase  price  to  compensation  for  the  convey- 
ance of  his  alleged  title,  must  show  by  prepon- 
derance of  the  evidence  that  such  title  nad  some 
definite  value. 

6.  Tenancy  in  Common  «=b38(8)— CoMPENaA- 
tiok—AjOtionb— Evidence. 
In  a  suit  between  complainants  who  owned 
intereata  in  lands  and  defendant,  a  cotenant  who 
•old  the  timber  thereon  and  who  asserted  an  ad- 
verse title  to  a  portion  of  the  premises,  evi- 
dence held  to  warrant  a  finding  that  $1,000  of 
the  purchase  price,  which  was  paid  in  a  lump 
sum,  represented  defendant's  conveyance  of  hu 
title. 

&  Tenancy  in  Common  «=333  — Salb  or 
Pbopebty— Compensation— Right  to. 
Complainants,  who  owned  interests  in  land 
in  common  with  defendant  entered  into  a  con- 
tract whidi  authorized  defendant  to  buy  or  sell 
the  timber  at  $10  an  acre.  Defendant  also  as- 
serted an  adverse  interest  in  the  land.  Defend- 
ant sold  the  timber  for  a  large  sum,  but,  be- 
Ueving  that  he  occupied'  the  relation  of  an  op- 
tionee purchaser  and  had  the  right  to  sell  the 
timber  and  retain  the  purchase  money  over  $10 
per  acre,  did  not  disclose  the  fact  that  he  re- 
ceived a  greater  price,  in  fact  representing  that 
he  disposed  of  the  timber  for  $10  an  acre.  It 
further  appeared  that  defendant  guaranteed  the 
title  to  the  purchaser,  and  that  he  was  enti- 
tled, under  a  lease  of  the  coal,  to  certain  timber 
rights  which  he  surrendered.    Held,  in  view  of 


defendant's  claims,  Ke  was  not  guilty  of  fraud  or 
bad  faith  precluding  him  from  recovering  com- 
pensation for  making  the  sale. 

7.  Appeal  and  Bbbob  *=»172(1)— Pbksenta- 
tion  of  Obounds  or  Review  in  Cox7bt  Bs- 
Low— Nbcbssitt. 

Where  the  bill  in  the  court  below  expieaaly 
stated  that  defendant  was  entitled  to  reasonable 
commissions  for  effecting  the  sale  of  timber 
lands  in  which  complainants  were  also  interest- 
ed, the  point  that  defendant  ahould  not  have 
received  commissions  because  of  his  misr^re- 
sentations  and  bad  faith  cannot,  by  assignment, 
be  raised  on  appeal. 

8.  Costs  €=»82(1)— Refkbencb— IiIability. 

Where,  on  reference  to  a  commissioner  in 
the  court  below,  complainants  substantially  pre- 
vailed, the  costs  of  ute  reference  should  be  im- 
posed against  the  defendant. 

Appeal  from  Circuit  Court,  Tazew^ 
County. 

Suit  by  Virginia  A.  Moss  and  another 
against  W.  F.  Harman,  who  filed  a  cross- 
bllL  From  a  decree  which  denied  part  ot 
the  relief  sought,  d^endant  appeals,  and 
complainants  assign  cross-errors.  Amended 
and  affirmed. 

This  is  the  second  appeal  in  this  cause. 
The  case  on  the  former  appeal  Is  reported  ta 
117  Va.  876,  86  S.  B.  111.  That  appeal  in- 
volved the  decree  of  the  conrt  below  entered 
at  the  November  term,  1913,  by  which  appel- 
lees were  allowed  certain  recoveries  therein 
set  forth  against  W.  F.  Harman,  the  ai>pel- 
lant,  being  purchase  money  for  certain  tim- 
ber sold  by  appellant  to  the  W.  M.  Bitter 
Lumber  Company  under  a  certain  ajgree- 
ment  between  appellees  and  others  with  ap- 
pellant of  date  January  22,  1907.  The  provi- 
sions of  that  agreement  appear  from  the  rec- 
ord and  (pinion  of  this  court  on  the  former 
appeal.  The  decree  last  named  allowed  ap- 
pellant 6  per  cent,  commissions  on  the  part 
of  such  purchase  money  coming  to  appellees, 
but  overruled  a  motion  of  appellant  that  the 
cause  be  referred  to  a  commissioner  to  ascer- 
tain and  report  what  compensation  appel- 
lant was  entitled  to  for  services  in  making 
sale  of  said  timber. 

On  said  former  appeal  so  much  of  said  de- 
cree of  November,  1913,  as  allowed  said  re- 
coveries against  aK>ellant  was  affirmed,  hot 
sndi  decree  was  amended  In  so  far  as  it  af- 
fected the  compensation  aforesaid  claimed 
by  appellant  and  the  further  claims  asserted 
by  him  In  his  petition  for  rehearing  of  the 
cause  on  said  former  appeal,  and  the  cause 
was,  by  this  court,  remanded  to  the  court  be- 
low, with  directions  to  it  to  refer  the  causa 
to  a  commissioner: 

(1)  "To  ascertain  what  would  be  a  reas(»iable 
compensation  to  W.  F.  Harman  for  making 
sale  of  the  timber" ; 

(2)  To  inquire  "into  the  claim  of  appellant  to 
compensation  for  the  value  of  the  right  of  way 
over  the  4&-acre  tract  of  land  described  in  the 
record  and  which  is  alleged  to  have  entered 
into  the  price  paid  by  WT  M.  Ritter  Lumber 
Company  for  standing  timber:    and" 

(3)  "Into  the  claim  of  appellant  that  the  tim- 
ber on  his  individual  undivided  interest  in  cer- 


s>Par  otber  cases  see  sun*  topto  and  KBT-NUMBBR  in  all  Key-Nombered  Dlswt*  and  ladazM 
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tain  land  acquired  by  him  under  the  will  of  his 
grandfather,  Kiah  Barman,  deceased,  also  con- 
■tituted  a  part  of  said  purchase  price." 

The  decree  of  this  court  added: 
"And  if  said  demand  shall  be  established,  said 
commissioner  will  ascertain  and  report  the  re- 
spective amounts  thereof." 

Tbe  cause,  upon  being  remanded  to  the 
court  below,  was  proceeded  in  accordingly. 
Certain  depositions  were  taken  before  the 
commissioner,  to  whom  the  cause  was  refer- 
red, and  also  before  a  notary,  which,  with 
certain  papers,  were  filed  as  CTldeuce  before 
such  commissioner.  In  addition  to  what  was 
already  in  the  record.  Thereupon  the  com- 
missioner reported  as  follows: 

"First.  That  as  to  Barman's  compensation  for 
making  the  sale  of  timber,  it  should  not  be  meas- 
ured or  governed  by  the  customary  commission 
of  5  per  cent.,  for  the  reason  that  the  sale 
effected  by  Harman  does  not  fall  within  tbe 
ordinary  class  of  sales,  for  which  a  commission 
of  6  per  cent,  is  the  usual  or  customary  allow- 
ance. The  facts  and  circumstances  of  this  case 
are  such  as  to  take  it  out  of  the  class  of  the 
ordinary  real  estate  broker's  transactions.  The 
circumstances  of  this  case  make  it  just  and 
equitable  that  Barman's  compensation  should 
be  somewhat  commensurate  to  the  special  char- 
acter of  the  sale  effected  by  him  and  to  the 
peculiar  benefits  flowing  to  the  complainants  as 
the  result  of  the  very  advantageous  sale,  which 
Harman  was  able  to  effect. 

"Second.  That  as  to  the  claim  of  Barman  for 
compensation  for  the  rights  of  way  over  his  in- 
dividual  46-acr«  tract,  it  is  clear  that  Harman 
is  entitled  to  a  reasonable  amount  therefor,  as 
there  can  be  no  doubt  that  these  rights  of  way 
<dver  the  said  private  property  of  Harman,  not 
only  to  remove  what  is  known  in  the  record  as 
the  Sayers  timber,  but  also  to  remove  other 
timber  belonffing  to  the  purchasers,  W.  M.  Ritter 
Lumber  Company,  together  with  other  rights 
and  privileges,  as  set  forth  in  the  deed  in  the 
record  in  reference  to  this  46-acre  tract,  were 
absolutely  essential  and  a  prerequisite  to  the 
consunmiation  of  the  deal '  and  trade  between 
Harman  and  said  lumber  company,  and  under 
all  the  facts  and  circumstances  of  the  case,  it 
cannot  be  denied  that  the  consideration  money 
of  $40,000  represented  the  purchase  price,  which 
the  purchaser  was  willing  to  pay  not  for  the 
Sayers  timber  alone,  but  also  for  tbe  said  vari- 
ous rights  of  way  and  other  rights  and  privileges 
in  respect  to  Barman's  said  4S-acre  tract,  as  well 
as  for  Oie  release  by  Barman  to  the  said  pur- 
chaser of  his  said  individual  claim  under  the 
will  of  Kiah  Barman  as  to  the  seven-ninths 
.  interest,  in  the  Sayers  timber;  that  is,  all  three 
of  these  matters  (the  last  two  being  the  individ- 
ual interest  of  Barman)  unquestionably  enter- 
ed into  and  made  up  the  full  consideration  of 
$49,000,  which  the  purchaser  was  willing  to 
pay.  Without  these  individual  interests  of 
Harman  being  included  by  him  in  his  deal  with 
the  Ritter  Lumber  Company,  it  is  clear  that 
no  sale  of  the  timber  could  have  been  effected, 
certainly  not  to  this  company. 

"Third.  That  as  to  Barman's  claim  for  com- 
pensation for  the  sale  and  release  to  the  pur- 
chaser, as  to  the  seven-ninths  interest  in  the 
Sayers  timber,  of  his  individual  undivided  in- 
terest in  certain  land  claimed  by  him  under  the 
will  of  his  grandfather,  Kiah  Barman,  it  is 
clear,  for  the  reasons  last  above  stated  in  con- 
nection with  the  rights  of  way,  etc.,  in  the  46- 
acre  tract,  that  Harman  is  entitled  to  a  rea- 
sonable amount  therefor,  and  regardless  of  any 
question  as  to  whether  this  claim  of  Barman  to 
an  undivided  interest  under  the  Kiah  Barman 
will  be  in  reality  a  valid  claim  or  not,  since  it 


appears  that  this  individual  claim  of  W.  F.  Har- 
man constituted  at  least  a  serious  doud  upon 
the  title  to  the  Sayers  timber,  and  that  the  pur- 
chaser would  not  have  entered  into  and  closed 
tbe  deal  with  Barman  unless  this  claim  of  his 
had  been  included,  and  it  was  included,  and  as 
above  stated,  was  one  of  the  factors  and  ele- 
ments, which  entered  into  the  agreed  purchase 
money  of  $49,000. 

"Such  being  the  findings  and  conclusions  of 
the  commissioner  upon  the  three  matters  aris- 
ing on  this  accounting,  the  remaining  question 
is  as  to  the  three  several  amounts,  which  should 
be  allowed  to  Barman,  as  against  the  complain- 
ants, Virginia  A.  Moss  and  W.  G.  Moss,  her  hus- 
band, owning  two-ninths  interest  in  the  Sayers 
timber,  and  on  this  ouestion  commissioner  is 
of  the  opinion  and  finds  and  reports  as  follows: 

"(a)  One  thousand  dollars,  as  of  December 
28,  1909,  to  Barman  from  the  complainants, 
as  the  amount  to  which  Barman  is  entitled,  at 
the  least,  under  the  finding  third  above;  this 
being  the  amount  which  the  Ritter  Lumber 
Company  was  willing  to  pay  to  Harman  (who 
then  asked  $2,(XX)),  for  Barman's  adverse  in- 
terest under  the  devise  of  Kiah  Barman,  as  to 
the  two-ninths  interest  in  the  Bayers  timber 
on  the  3,149  acres,  purchased  by  the  Ritter  Com- 
pany from  the  Hafl  Mining  Company  or  J.  D. 
Peery. 

"(b)  One  thousand  dollars  as  of  December  28, 
19()9,  to  Barman  from  the  complainants,  as  the 
amount  to  which  Barman  is  entitled  as  a  rea- 
sonable compensation,  under  conclusion  and  find- 
ing second  above,  for  the  rights  and  privileges 
in  his  46-acre  tract,  sold  and  granted  by  Bar- 
man to  the  Ritter  Lumber  Company.  The  value 
of  which  rights  and  privileges  in  and  over  the 
4(J-acre  tract  is  to  be  measured  and  determined, 
not  from  the  standpoint  of  its  value  as  a  farm- 
ing proposition,  but  from  the  standpoint  of  its 
strategic  and  commanding  location  and  its  re- 
sulting peculiar  value  and  the  unquestioned 
right  of  the  owner  thereof,  in  this  particular 
case,  to  have  a  reasonable  valuation  placed 
thereon  from  this  standpoint  of  its  very  peculiar 
and  extraordinary  value.  If  Harman  nad  not 
included  these  rights  and  privileges  in  his  deal 
with  the  purchaser,  of  course,  he  could  have  de- 
manded and  secured  from  the  purchaser  the  lim- 
it to  which  the  purchaser  or  otiier  party  desiring 
same  would  be  willing  to  go;  but,  having  in- 
cluded same  in  his  deal  and  trade  with  the  Rit- 
ter Company,  and  the  value  thereof  to  the  pur- 
chaser having  entered  into  the  total  considera- 
tion money  of  $49,000,  it  Is  plainly  right,  just, 
and  equitable  that  Barman  is  entitled  to  rea- 
sonable compensation  for  the  value  of  the  said 
rights  and  privileges  in  and  over  his  46-acre 
tract,  and  that  he  is  not  restricted  to  a  measure 
of  recovery,  which  would  allow  him  just  the 
damage  to  his  land  as  a  farming  proposiUon 
from  the  exercise  of  the  rights  and  privileges. 

"(c)  Twelve  hundred  dollars  as  of  December 
28,  1900,  to  Barman  from  the  complainants,  as 
the  amount  to  which  Harman  is  entitled  under 
conclusion  and  finding  first  above:  this  amount 
being  10  per  cent,  of  $12,(X)0,  which  amount  of 
$12,(X)0  represents  the  complainants'  two-ninths 
interest  in  the  total  consideration  money  of  $49,- 
000  (that  is,  $14,000),  after  deducting  from  the 
said  $14,000  tbe  aforesaid  two  amounts  of  $1,- 
000  each,  allowed  to  Barman  as  the  valuation' 
of  his  own  individual  rights  and  interests  that 
went  into  the  deal  and  entered  into  the  total 
purchase  money. 

"Tbe  aggregate  of  the  three  several  amounts 
allowed  to  W.  F.  Barman  as  against  complain- 
ants, as  of  December  28,  1909,  is  the  sum  of 
$3,200." 

There  were  exceptions  to  this  report  on 

the  part  of  both  the  appellant  and  appellees. 

By  the  decree  complained  of  on  the  present 
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appeal  the  court  below  overruled  all  ot  the 
exceptions  of  appellant  to  said  report,  but 
sustained  the  exception  of  appellees  to  said 
allowance  of  $1,000  to  appellant  for  the  one- 
seventh  undivided  Interest  claimed  by  him 
under  tibe  EUah  Harman  will  aforesaid,  the 
provision  of  suCh  decree  in  this  regard  being 
as  follows: 

"The  court  is  farther  of  the  opinion  that  it 
was  incumbent  upon  the  said  w.  F.  Harman 
to  sustain  the  validity  of  bis  daim  to  an  un- 
divided one-seventh  interest  in  the  D.  G.  Sayers 
tract  of  land  from  which  the  titeber  was  sold, 
and  offering  no  proof  whatever  of  the  validity 
of  his  title  to  said  one-seventh  interest,  and 
therefore  the  exception  filed  by  the  plaintiff 
to  an  allowance  of  $1,000  for  this  undivided  one- 
seventh  interest  should  be  sustained,  and  said 
sum  of  $1,000  is  not  allowed,  but  in  rejecting 
this  allowance,  the  court  allows  said  W.  F.  Har- 
man $100  more  on  commissions  than  allowed 
by  the  commissioner,  so  as  to  make  the  allow- 
ance for  commissions  10  per  cent,  on  the  net 
amount  of  sale,  all  of  which  is  adjudged,  order- 
ed, and  decreed." 

The  decree  complained  of  also  allowed  a 
recovery  against  appellant  of  the  costs  of  the 
reference  to  said  commissioner. 

Graham  &  Hawthorne,  of  Tazewell,  W.  B. 
Kegley,  of  WytheviUe,  and  S.  M.  B.  Coulling, 
of  Tazewell,  for  appellant  Henson  &  Bow- 
en,  of  Tazewell,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  and  cross-error  be- 
fore ua  raise  the  questions  for  our  decision 
which  will  be  disposed  of  in  their  order  as 
stated  below. 

[1]  1.  What  was  a  reasonable  compensation 
to  appellant  for  his  services  in  making  the 
sale  of  timber  In  controversy  in  this  cause? 

We  think  the  finding  of  the  commissioner 
In  favor  of  appellant  on  this  question,  above 
stated— of  10  per  cent  of  the  share  of  ap- 
pellees in  the  purchase  money  for  said  tim- 
ber— allows  the  former  a  reasonable  com- 
pensation for  his  services  aforesaid,  for  the 
reason  stated  by  the  commissioner  quoted 
above.  The  facts  and  circumstances  sup- 
porting this  finding  sufficiently  appear  from 
the  record  on  the  former  appeal,  the  findings 
of  the  commissioner  quoted  above,  the  fur- 
ther reference  to  facts  made  below,  and  they 
need  not  be  here  set  forth  in  detail.  It  is 
deemed  sufficient  here  to  say  that  this  is  not 
a  case  within  the  class  of  a  sale  by  a  real 
estate  agent  or  brewer,  where  the  usual  com- 
missions of  such  an  agent  or  broker  would  be 
the  correct  measure  of  the  compensation. 
Appellant  did  not  undertake  the  sale  as  an 
ordinary  real  estate  agent  or  broker.  That 
was  not  his  undertaking  with  or  relation  to 
the  other  parties.  Further,  the  sale  was  of 
a  special  character.  Appellant's  situation 
and  qualifications  for  making  the  sale  were 
exceptional  and  the  benefits  flowing  to  ap- 
pellees as  the  result  of  a  very  advantageous 
sale  were  peculiar.  We  think  the  compen- 
sation of  appellant  in  question  should  have 
been  fixed,  as  it. was  fixed  by  the  couunis-l 


sioner,  by  the  measure  of  quantum  meruit 
On  the  other  hand,  we  do  not  think  that, 
fixed  by  this  measure,  the  compensation 
should  have  been  more,  as  appellant  con- 
tends it  should  be. 

[2]  2.  What  was  a  reasonable  compensa- 
tion to  ai^ellant  for  the  value  of  the  right 
of  way  over  the  4e-acre' tract  which  is  al- 
leged to  have  entered  Into  the  price  obtain- 
ed for  the  timber  aforesaid  7 

We  think,  the  finding  of  the  commissioner 
on  this  question,  above  quoted,  of  $1,000,  is 
reasonable,  fair,  and  Just  to  aU  parties,  for 
the  reasons  given  by  the  commissioner,  also 
quoted  above,  further  developed  below.  We 
think  the  proper  measure  of  compensation 
for  the  right  of  way  was  the  price  therefor 
at  which  appellant,  under  the  circumstances, 
could  reasonably  have  expected  to  sell  it, 
in  connection  with  the  sale  of  his  Interest 
and  the  other  Interests  which  he  was  author- 
ized to  sell  in  the  Sayers  estate  timber  and 
in  connection  also  with  the  sale  of  the  timber 
on  his  46-acre  tract  of  land.  Measured  in 
that  way  we  think  the  commissioner  arrived 
at  a  correct  valuation  of  such  right  of  way 
as  entering  into  and  making  up  a  part  of 
said  purchase  money.  We  do  not  think  that 
a  valuation  of  such  right  of  way  on  the 
basis  of  its  salable  or  condemnation  value, 
indepeadent  of  its  acquisition  by  the  vendee 
in  connection  with  the  purchase  of  timber 
aforesaid,  as  contended  for  by  appellees, 
would  be  a  correct  measure  of  such  value. 
Nor  do  we  think  that  a  valuation  of  it  on 
the  basis  of  the  price  at  which  the  timber 
in  which  appellees  were  Interested  would 
have  sold  in  a  sale  made  of  the  latter,  dif- 
ferently from  that  In  fact  made  of  it,  that 
is  to  say,  In  a  sale  of  such  timber  Independ- 
ently and  separately  made  from  the  sale  of 
the  timber  on  the  46-acre  tract  and  the  right 
of  way  across  the  latter,  etc.,  as  contended 
for  by  appellant,  would  be  a  correct  measure 
of  such  value.  Both  contentions  ignore  the 
fact  that  In  the  sale  under  consideration  all 
of  the  things  sold  were  sold  together;  their 
respective  values  were  therefore,  naturally 
fixed  upon  by  vendors  and  vendee  relatively 
to  each  other,  and  were  Inseparably  affected 
by  the  advantage  to  the  vendors  of  selling 
and  the  advantage  to  the  vendee  of  buying 
all  the  subjects  entering  into  the  sale  and 
purchase.  It  would  therefore  bring  about  a 
distorted  and  unfair  result  to  take  apart 
any  subject  entering  into  the  sale  la  fact 
made,  regard  the  sale  as  made  or  proposed 
to  be  made  without  this  one  subject  and  then 
inquire  what  this  separate  subject  would 
have  been  worth  as  a  factor  to  defeat  or  to 
consummate  the  sale.  This  would  be  to  ig- 
nore the  real  Uiqulry  we  have  to  make  with 
respect  to  the  transaction  as  it  in  fact  oc- 
curred and  substitute  an  inquiry  in  regard  to 
a  situation  which  did  not  in  fact  exist 

[3-6]  8.  At  what  value  did  the  claim  of 
appellant  that  he  owned  a  one-seventh  uo- 
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divided  Interest  In  certain  land  acquired  by 
him  under  tbe  wlU  of  his  grandfather,  Klah 
Harman,  deceased,  enter  Into  the  sale  of 
timber  in  question? 

That  this  mere  claim  of  title  did  enter 
Into  such  sale  at  some  valnatlon  is  clearly 
proved.  Judge  Strother,  counsel  for  the  ven- 
dee of  said  timber,  testified  positively  that 
the  vendee  would  not  have  purchased  the 
timber  without  the  inclusion  of  such  claim 
of  title  in  the  sale  of  It  This  being  true, 
it  was  Immaterial  that  tbe  title  claimed  was 
not  proved  In  this  suit  to  be  a  valid  claim. 
It  constituted  a  cloud  upon  the  title,  and  Its 
extinguishment  was  of  some  value  to  the 
vendee  of  the  timber. 

It  is  true  the  burden  was  upon  the  ap- 
pellant to  show  by  a  preponderance  of  evi- 
dence that  said  cloud  upon  the  title  to  the 
timber  had  some  definite  value,  so  as  to  en- 
able tbe  commissioner  and  eourt  to  determine 
upon  the  value  of  it.  The  proof  furnished 
by  appellant  on  this  subject  consisted  of  the 
testimony  of  Judge  Strother,  counsel  for  the 
Bitter  Lumber  Company,  as  aforesaid,  taken 
by  said  commissioner.  He  testified  positively 
that  in  the  early  part  of  1909,  his  said  com- 
pany bad  an  option  from  appellant  to  pui^ 
chase  the  said  claim  of  title,  constituting 
said  cloud  upon  said  title,  at  the  price  of  91,- 
000,  and  that  such  company  was  then  will- 
ing to  pay  that  sum  for-  It,  In  order  to  ex- 
tinguish it,  had  it  then  been  able  to  make 
the  purchase  of  timber  aforesaid  which  it 
afterwards  made,  but  that  when  the  option 
agreement  of  November  10,  1909  was  made, 
which  covered  the  aforesaid  sale  of  timber 
afterwards  consummated,  the  $1,000  option 
above  referred  to  had  expired,  and  appellant 
then  asked  $2,000  to  extinguish  such  cloud 
upon  the  title.  Judge  Strother  testified  that 
his  company  was  not  willing  to  pay  $2,000 
to  extinguish  such  cloud  on  the  title.  He 
adds,  In  answer  to  another  question : 

"I  don't  recall  at  this  time  whether  at  that 
time  ^^vember,  1900],  we  made  him  an  offer 
of  $1,000  or  not,  but  I  am  under  the  impressioD 
we  were  wUling  to  carry  out  the  original  agree- 
ment with  reference  to  that  interest,  and  when 
Mr.  Harman  raised  the  price  to  $2,000,  we  de- 
clined to  purchase." 

We  consider  that  the  whole  of  this  testi- 
mony satisfactorily  establishes  tbe  fact  that 
the  said  vendee  of  tbe  timber  sold  as  afore- 
said would  have  paid  $1,000  for  said  cloud 
upon  tbe  title  to  such  timber  in  order  to  ex- 
tinguish it,  bad  the  latter  been  sold  to  it  sep- 
arately at  the  time  the  timber  was  sold  to  it. 
This  proves  in  a  most  satisfactory  way  a 
definite  selling  value  of  snch  cloud  upon  the 
title  at  tbe  very  time  in  question,  and  sus- 
tains the  burden  of  proof  which  rested  upon 
the  api>cllant  on  this  subject. 

[•]  4.  Sbould  appellant  have  been  denied 
all  compensation  for  his  services  In  making 
sale  of  said  timber? 

Appellees  on  croes-asslgnment  of  error 
make  this  claim,  under  the  well-settled  role 


that  a  broker  or  agent  guilty  of  bad  faith  to 
bis  principal  forfeits  all  commissions  or  oom- 
pensatlon  for  bis  services. 

As  we  have  above  seen,  this  case  does  not 
fall  within  tbe  class  of  cases  relied  cm  by  ap- 
pellant Under  appellant's  bona  fide  con- 
struction of  the  contract  with  appellees,  un- 
der which  he  made  the  sale  of  timber  in 
question,  he  believed  that  be  occupied  the 
relation  of  an  optionee  purchaser,  and  had 
the  right  to  resell  tbe  timber  and  retain  all 
of  the  purchase  money  over  and  above  $10 
per  acre  for  tbe  timber.  In  view  of  this  sit- 
uation and  of  tbe  further  ta.ct  that  the  ven- 
dee bad  an  interest  not  to  have  tbe  records 
disclose  the  true  consideration  for  the  pur- 
chase of  tbe  timber  and  other  subjects  of 
said  sale,  the  conclusion  that  appellant  was 
guilty  of  fraud  and  deception  towards  appel- 
lees does  not  follow  from  tbe  fact  that  the 
papers  recorded  in  connection  tberewltfa  did 
not  disclose  the  true  consideration  for  snch 
sales.  Bven  with  respect  to  the  fact  that  ap- 
pellant induced  appdlees  to  onite  in  the 
deed  to  said  vendee  by  the  representationB 
that  appellant  sold  the  timber  for  $10  per 
acre,  and  that  that  was  the  best  price  be 
could  get  for  it  and  was  the  amonnt  that  he 
and  his  wife  were  to  receive,  while  not  a 
frank  statement  and  not  to  be  commended, 
was  one  whldi  appellant  could  have  made 
consistently  with  bis  position,  which  seems 
to  have  been  bona  fide  on  his  part  This  posi- 
tion of  appellant,  as  appears  from  the  rec- 
ord on  this  and  tbe  former  appeal,  was  that 
his  personal  services ;  money  expended ;  the 
true  value  of  the  timber;  bis  own  46-acre 
tract  of  land ;  tbe  said  right  of  way  over  the 
latter;  the  said  claim  of  title  derived  from 
his  grandfather ;  his  personal  nndertaklug  to 
guarantee  to  tbe  vendee  the  passing  to  it  of 
the  interest  of  one  of  the  parties  to  tbe  con- 
tract, first  above  mentioned,  who  was  an  in- 
fant; bis  i)ersonaI  agreement  to  save  the 
vendee  harmless  from  any  claim  of  damages 
by  tbe  infant  <m  attaining  lawful  age  and 
tbe  giving  up  by  appellant  of  his  right  to 
purchase  at  $10  per  acre  the  timber  sold, 
which  was  IB  Inches  and  over  In  diameter 
Included  in  said  sale,  but  to  which  be  was 
entitled  under  a  lease  of  tbe  coal  with  cer- 
tain timber  rights,  of  date  April  18,  1908, 
from  appellees  and  others — were  worth  all 
the  purchase  money  over  and  above  $10  per 
acre  which  the  said  vendee  was  to  pay  in 
the  transaction  of  the  sale  to  It  of  the  tim- 
ber, etc..  In  controversy  in  this  salt  That 
is  to  say,  appellant's  bona  fide  dalm  all  along 
seems  to  have  been  that  said  timber  itself 
sold  for  only  $10  per  acre. 

[7]  Moreover,  tbe  bill  in  this  cause  did  not 
make  any  issue  that  appellant  was  not  en- 
titled to  any  commissions  or  compensation 
for  his  services  aforesaid.  On  the  contrary, 
tbe  bill  expressly  stated  that  appellant  was 
entitled  to  "reasonable  commissions."  The 
issue  that  appellant  should  be  denied  all 
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compeiiiiatlcm  for  his  services  not  baTlng 
been  made  in  the  pleadings  or  in  the  court 
below.  It  cannot  be  made  by  a8slg;nment  of 
error  in  this  court 

[B]  S.  Shonld  the  costs  of  the  reference  to 
the  commissioner  in  the  oonrt  below  have 
been  decreed  against  the  appellant? 

In  view  of  the  respective  contentions  of 
the  parties  before  the  commissioner,  we  are 
of  the  opinion  that  the  appellees  snbstantlal- 
ly  prevailed  in  the  resnlt  of  that  Inquiry,  and 
we  think  there  was  no  error  in  the  adjudlca-> 
tlon  of  the  court  below  of  the  costs  under 
consideration  against  the  appellant 

For  the  foregoing  reasons  we  are  of  opin- 
l<m  to  amend  and  correct  the  decree  com- 
plained of  on  the  subject  of  the  disallowance 
to  appellant  of  the  $1,000  for  his  claim  of 
title  aforesaid  derived  from  bis  grandfattier 
and  the  consequential  allowance  of  $100  to 
appellant  on  commissions  more  than  was  al- 
lowed by  the  report  of  said  commissioner; 
and  with  these  corrections  and  amendments, 
such  decree  will  be  afSrmed«  with  costs 
against  the  appellees. 

Amended  and  affirmed. 


(in  va.  ISO) 

BARSA  V.  KATOR. 

(Supreme  Court  of  Appeals  of  VirgiDta.    Sept 
20,  1917.) 

1.  New  Tkial  «=»108(3)— Newly  Discovebed 

EJVIDENCE— GbOTJNDS. 

In  assumpsit  to  recover  a  balance  claimed 
by  plaintiff  upon  a  settlement  of  accounts  grow- 
ing out  of  numerous  transactions,  it  appeared 
that  plaintiff,  who  was  a  peddler,  for  which 
business  defendant  furnished  him  goods,  bad 
made  numerous  small  payments.  On  trial,  de- 
tmdant  contended  that  after  the  settlement 
plaintiff  took  from  his  home  goods  to  a  large 
value,  which  plaintiff  denied.  Defendant's  only 
testimony  was  given  by  himself  and  another  that 

Slaintiff  took  two  or  three  loads  of  goods  from 
efendanfs  house  when  he  moved.  After  a  ver- 
dict for  plaintiff,  defendant  moved  for  new  trial 
for  newly  discovered  testimony  that  several  wit- 
Besses  saw  plaintiff  taking  goods  from  defend- 
ant's house  after  they  severed  business  rela- 
tions, and  there  was  further  testimony  that  de- 
fendant 8tat«I  he  had  about  $1,000  worth  of 
foods,  and  that  he  ought  to  set  up  a  store.  De- 
fendant filed  an  affidavit  that  he  could  not  by  the 
ezerdse  of  reasonable  diligence  have  learned  of 
such  evidence  before  trial.  Held  that,  as  rea- 
sonable diligence  on  the  part  of  the  movant  could 
not  have  secured  the  evidence  at  the  former 
trial,  and  it  is  material,  and  not  merely  cumu- 
lative and  collateral,  and  should  produce  a  dif- 
ferent result,  and  goes  to  the  merits,  the  new 
trial  should  have  been  granted;  the  evidence 
falling  within  all  the  rules. 

2.  New  Tbiai.  «=9l02(3)— Newlt  Disoovebed 
Evidence— DrLiQENCE. 

Though  one  of  the  witnesses  as  to  plaintifTs 
removal  of  the  goods,  whose  testimony  was  alleg- 
ed to  be  newly  discovered,  was  a  relative  of  de- 
fendant, living  about  30  miles  from  the  place  of 
trial,  yet  where  such  witness  had  for  nearly  a 
year  prior  to  trial  been  without  the  state,  the 
case  having  been  pending  for  over  two  years,  de- 
fendant's failure  to  produce  the  testimony  at 
trial  does  not  show  wont  of  diligence. 


3.  New  Tbiai.  «=>104(2)— Newlt  Discovxbxo 
Evidence — Cumulative  Evidence. 

The  testimony  as  to  plaintiffs  removal  of 
the  goods,  being  of  a  different  character  and 
more  specific  and  concrete  than  that  offered  by 
defendant  at  trial,  cannot  be  treated  as  cumu- 
lative evidence,  not  warranting  a  new  trial. 

4.  New  Tbial  9=3l05  —  Newly  Discovebed 
Evidence  —  Aduissionb  of  Pabtt  —  Testi- 

MONT. 

The  newly  discovered  testimony  as  to  the 
admissions  of  plaintiff  was  independent  evi- 
dence, and  not  cumulative,  and  warranted  a  new 
trial,  thongb  it  impeached  plaintiff's  testimony 
given  at  the  former  trial. 
6.  New  Tbial  «=3l08(2)— Newlt  Discovebed 
Evidence— SurFiciKNCT. 

In  such  case  the  newly  discovered  evidence, 
particularly  as  some  of  the  witnesses  were  free 
from  any  interest  in  the  case,  was  sudi  as  would 
probably  produce  a  different  result  on  a  new 
trial,  and  warranted  the  granting  thereof. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  Antonio  Kator  against  George  W. 
Bar&a.  There  was  a  verdict  for  plaintiff, 
and  his  motion  for  new  trial  being  overruled, 
and  Judgment  rendered  In  accordance  with 
the  verdict,  defendant  brings  error.  Re- 
versed. 

R.  T.  Irvine,  of  Big  Stone  Oap,  for  plain- 
tiff In  error.  Vicars  Sc  Peery,  of  Wise,  and 
Morton  ft  Parker,  of  Appalachia,  for  defend- 
ant in  error. 

SIMS,  J.  This  case  Is  an  action  of  aa- 
Bumpsit  by  the  defendant  In  error,  herein- 
after referred  to  as  plaintiff,  against  the 
plalutiff  in  error,  hereinafter  referred  to  as  de- 
fendant, seeking  to  recover  a  balance  of  fl,- 
544.60,  claimed  by  plaintiff  to  have  been  due 
him  by  defendant  upon  a  correct  settlement 
of  accounts  growing  out  of  numerous  trans- 
actions between  them,  extending  through  a 
period  of  about  two  years,  during  which  the 
plaintiff  claims  to  have  paid  over  to  defend- 
ant an  aggregate  of.  some  $10,800.  The  plain- 
tiff was  engaged  In  the  business  of  a  peddler, 
for  which  the  defendant  furnished  him  cred- 
it, the  latter  buying  goods  from  wholesale 
houses  for  plaintiff,  turning  over  the  goods  to 
him  from  time  to  time  as  he  needed  them, 
and  the  plaintiff,  as  he  came  in  from  his  ped- 
dling trips-,  turning  over  money  In  small  sums 
to  defendant;  and  there  were  certain  depos- 
its of  money  In  bank  by  plaintiff  to  the  cred- 
it of  defendant,  daring  an  absence  of  de- 
fendant and  also  the  purchase  of  a  lot  of 
land  by  defendant  for  plaintiff,  and  payments 
of  purchase  money  therefor  in  installments, 
and  there  were  other  alleged  transactions 
between  them. 

Both  plaintiff  and  defendant  are  Syrians, 
and  for  the  most  part  so  were  the  witnesses 
In  the  case  on  Its  trial;  the  character  and 
veracity  of  many  of  them  being  made  the 
subject  of  question  In  the  case. 

There  was  a  trial  by  Jury,  resulting  In  a 
verdict  for  the  plaintiff  for  said  sum  of  $1,- 
544.50,  which  the  defendant,  at  a  subsequent 
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term,  moved  the  trial  court  to  set  aside  on 
the  grounds  of  after-discovered  evidence  and 
of  Improper  conduct  of  the  jury.  Affidavits 
were  filed  for  and  against  such  motion,  and 
the  court  overruled  the  motion  and  entered 
judgment  for  the  plaintiff  In  accordance  with 
the  Verdict  of  the  jury.  This  action  of  such 
court  Is  made  the  sole  assignment  of  error 
in  the  case. 

A  number  of  Instances  of  after-discovered 
evidence  are  relied  on  to  sustain  said  motion, 
as  well  as  the  alleged  misconduct  of  the  jury; 
but.  In  the  view  we  take  of  the  case,  only 
the  after-discovered  evidence  bearing  upon 
one  Issue  need  be  considered,  and  the  other 
instances  of  alleged  after-discovered  evidence 
and  the  alleged  ml&conduct  of  the  jury  need 
not  be  considered. 

[1]  The  Incident  upon  which  the  after-dis- 
covered evidence  which  we  will  consider 
bears  Is  that  of  the  carrying  away  by  plain- 
tiff of  goods  from  his  room  In  defendants' 
apartments,  partly  by  night  and  In  a  secretive 
way  by  day.  These  goods,  If  they  were  so 
carried  away,  were  a  portion  of  those  ob- 
tained by  plaintiff  of  defendant  as  aforesaid, 
and  were  in  the  hands  of  the  former  at  the 
close  of  his  transactions  with  the  latter,  and 
credit  for  their  value  should  have  been  given 
by  the  plaintiff  to  defendant.  Their  value 
was  claimed  by  defendant  to  be  not  less  than 
$800  or  $000.  The  plaintiff  gave  the  defend- 
ant no  credit  whatever  for  any  of  such  goods. 
In  his  testimony  in  the  case  on  bis  first  ex- 
amination the  plaintiff  made  no  mention  of 
his  having  or  not  having  any  goods  on  hand 
at  the  close  of  his  transactions  with  defend- 
ant, stating  the  transactions  between  him- 
self and  the  defendant,  and  the  result  of 
them,  as  if  there  were  no  goods  whatever 
left  in  his  hands  at  the  close  of  such  trans- 
actions derived  by  him  from  the  defendant 
In  his  testimony  in  the  case,  in  his  own  be- 
half, the  defendant  first  made  mention  of 
his  claim  that  the  plaintiff  had  on  hand  at 
the  close  of  the  transactions  aforesaid  such 
goods,  and  that  he  left  defendant's  home  with 
such  goods,  of  "not  less  than  $800  or  $900" 
value.  Defendant  in  his  testimony  on  this 
subject  stated  the  bare  fact  that  plaintiff 
left  his  house  with  such  goods.  Frank  Car- 
ter, a  witness  for  defendant,  testified  on 
this  subject  that  he  saw  the  goods  in  question 
before  the  plaintiff  left  the  home  of  defend- 
ant, describes  what  kind  of  goods  they  were, 
fixed  their  value,  In  his  judgment,  and  stated 
that  the  plaintiff  "took  two  or  three  loads 
[the]  day  he  moved  out";  that  witness  was 
in  defendant's  home  at  the  time;  that  the 
plaintiff  "took  the  goods  and  went  out,"  wit- 
ness staying  in  the  bouse;  "he  come  in  and 
took  the  goods,  and  leave  the  room,  and  come 
back  after  another  load";  that  witness 
thought  plaintiff  took  the  goods  to  Mike  Bar- 
sa's,  but  that  he  didn't  know  where  he  took 
them. 


The  plaintiff  in  rebuttal  tesdfled  in  effect 
that  he  had  no  goods  whatever  left  in  his 
hands  as  the  result  of  the  transactions  be- 
tween him  and  the  defendant,  and  denied 
that  he  had  any  goods  for  some  time  after- 
wards until  he  got  credit  from  another  Syri- 
an and  began  peddling  in  a  small  way,  at 
first  with  two  dozen  hose,  then,  with  some 
old  country  pictures. 

The  alleged  after-discovered  evidence, 
which  we  shall  consider  as  aforesaid,  con- 
sists, as  shown  by  their  affidavits,  of  testi- 
mony which  will  be  given,  if  they  are  allow- 
ed to  testify,  by  five  witnesses,  none  of  whom 
were  witnesses  on  the  trial  of  this  case, 
namely,  H.  B.  Stone,  O.  C.  Toung,  F.  H. 
Strong,  a  justice  of  the  peace,  F.  A.  Mahan, 
and  Joe  Hannle.  Briefly  stated,  this  testi- 
mony, in  so  far  as  it  would  bear  on  the  is- 
sue of  fact  in  auestlon,  would  be,  in  effect, 
as  follows: 

Stone  would  testify  that  at  the  time  in 
question,  following  the  "split-up"  between 
plaintiff  and  defendant,  he  saw  the  plaintiff 
"make  several  trips  from  George  Barsa's" 
(the  defendant)  "to  Mike  Barsa's  carrying  a 
peddler's  pack  each  time,  which  seemed  to 
be  filled  as  much  as  usual.  On  that  occa- 
sion I  saw  him  take  several  loads  a  day, 
and  he  then  went  along  the  alley  immediate- 
ly in  the  rear  of  the  stores,  and  between  the 
stores  and  the  railroad.  I  also  saw  him 
take  one  or  more  loads  in  the  nighttime  from 
George  Barsa's  to  Mike  Barsa's  along  Mala 
street,  but  whenever  he  went  in  the  daytime 
he  seemed  to  go  the  back  alley." 

Toung  would  testify  that  at  the  time  in 
question,  "one  night  about  11  o'clock,"  he 
saw  the  plaintiff  pass  "down  the  street  in 
the  direction  of  Mike  Barsa's  bouse  with  a 
big  pack  <m  his  back." 

Strong  would  testify:  That  at  the  time  in 
question  the  plaintiff  came  into  the  place  of 
business  of  F.  A.  Mahan,  and  he  "heard 
Mahan  say  to  him  in  substance  that  he  ought 
to  set  up  a  store  for  himself,  as  he  had  plen- 
ty of  goods,"  and  that  plaintiff  said:  "I 
have  got  plenty  of  goods,  but  I  don't  want 
no  store."  That  to  a  question  of  Mahan, 
which  Strong  thought  was  whether  plaintiff 
was  moving  down  to  Mike  Barsa's,  the  plain- 
tiff answered,  "Tes." 

Mahan  would  testify  that  at  the  time  in 
question  plaintiff  was  in  his  butcher's  sb<^p, 
and  told  him  that  "he  was  going'  to-morrow 
and  go  down  to  Mike  Barsa's,"  and  that 
affiant  (Mahan)  said  to  the  plaintiff,  "Toney, 
you  seem  to  have  plenty  of  goods;  you 
ought  to  set  yourself  up  a  store ;"  to  which 
the  plaintiff  replied,  "I  have  got  plenty  of 
goods,  but  I  don't  want  no  store;"  that 
plaintiff  said  he  "was  going  to  move  do\vn 
to  Mike  Barsa's  and  take  his  goods  there." 

Joe  Hannle  would  testify  that  at  the  time 
in  question  the  plaintiff  moved  the  goods  in 
question  "to  Mike  Barsa's  and  I  helped  bim 
some  in  moving.  I  asked  him  at  one  time 
how  much  goods  he  had.     He  said  aboat 
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$1,000  worth.  I  asked  him  to  sell  me  $100 
worth  for  me  to  peddle  with,  and  told  him 
I  would  pay  him  cash  money;  but  he  said, 
''So,'  he  would  not  sell  them  to  me.  I  asked 
him  tf  they  were  not  his  goods,  and  If  Mr. 
Baraa  had  any  Interest  In  them.  I  thought 
maybe  he  had  not  paid  Mr.  Barsa  for  the 
goods,  and  he  said,  'No,'  they  were  all  his 
goods,  that  he  had  paid  Mr.  Barsa  for  them, 
and  he  did  not  owe  Mr.  Barsa  anything  on 
them,  and  he  said  Mr.  Barsa  did  not  owe 
him  anything.  He  said  Mr.  Barsa  had  quit 
buying  goods  for  him.  I  carried  two  loads 
to  Mike  Barsa's  for  him.  One  time  In  the 
day  I  went  with  him,  and  we  went  down  the 
back  alley  between  the  bouses;  the  next 
time  was  in  the  night,  and  we  went  down 
Main  street  to  Mike  Barsa's  store.  Both 
times  I  turned  over  my  load  to  Mike  Barsa, 
and  he  took  them  Into  the  house." 

The  defendant  by  his  affidavit  states  In 
substance  that  he  had  no  knowledge  of  said 
after-discovered  evidence  at  the  time  of  the 
trial  and  could  not  by  the  exercise  of  reason- 
able diligence  have  obtained  such  knowledge. 

Mike  Barsa  in  a  counter  affidavit  stated 
that  the  plaintiff  brought  no  goods  to  his 
place. 

The  rules  on  the  subject  of  granting  a  new 
trial  are  well  settled.  As  stated  in  2  Bar- 
ton's li.  Pr.  p.  734,  in  order  to  afford  a  prop- 
er ground  for  granting  a  new  trial  the  evi- 
dence: 

"1.  Mast  have  been  discovered  since  the  for- 
mer trial; 

"2.  Be  such  as  by  reasonable  diligence  on  the 
part  of  the  detendant  could  not  hav^  been  se- 
cured at  the  former  trial; 

"3.  Must  be  material  in  its  object,  and  not 
merely  cumulative,  corrooorative,  and  collateral; 
and 

"4.  Must  be  such  as  ought  to  produce,  on  an- 
other trial,  an  opposite  result  on  the  merits. 

"5.  Must  go  to  the  merits  of  the  case,  and 
not  merely  to  impeach  the  character  of  a  former 
witness. 

"Unless  these  circumstances  concur,  a  new 
trial  ia  never  granted  on  the  grgund  of  after- 
discovered  evidence,  and  even  where  they  do  con- 
cur a  new  trial  is  granted  only  with  great  re- 
luctance and  with  special  care  and  caution." 

Jt  appears,  not  only  from  the  affidavit  of 
the  defendant,  but  also  from  the  nature  of 
the  said  after-discovered  evidence  itself, 
above  noted,  that  such  evidence  falls  within 
all  of  the  rules  above  stated.  See,  also,  au- 
thorities cited  on  this  subject  in  10  Eucyl. 
Dig.  Va.  &  W.  Va.  Kep.  pp.  447-451. 

[2]  It  is  contended  for  plaintiff  that  as  Joe 
Hannie  "was  a  relative  of  defendant,  engag- 
ed also  in  peddling,  lived  at  Jenkins,  scarce- 
ly 30  miles  from  Appalachla"  (the  home  of 
defendant)  "it  Is  unreasonable  to  suppose 
tbat  the  defendant  did  not  or  could  not  have 
known  of  such  Information  as  is  submitted 
by"  this  affiant  "long  before  the  trial;  es- 
pecially is  this  true  when  it  is  considered 
tbat  this  case  had  been  pending  for  gver  two 
years."  But  for  ten  months  prior  to  the 
trial  this  affiant  had  been  living  at  "Jenkins" 
(which  is  in  Kentucky),  was  living  there  at 


the  time,  of  the  trial,  and  hence  he  had  been 
for  this  time  living  away  from  the  defendant, 
and  the  character  of  a  material  part  of  this 
evidence  is  such  that  it  is  not  probable  that 
by  the  exercise  of  reasonable  forethought  it 
would  have  occurred  to  the  defendant  to  in* 
quire  of  this  affiant  concerning  it 

[3]  It  is  contended  for  plaintiff  tbat  the 
entire  evidence  above  noted  is  purely  cumula- 
tive, corroborative,  and  in  impeachment  of 
former  witnesses,  and  that  It  does  not  in  any 
sense  go  to  the  real  merits  of  the  controversy, 
and  could  not  by  any  possibility  produce  on 
another  trial  any  result  other  than  that 
reached  by  the  Jury  in  this  case.  In  this 
connection  it  should  be  noted  that  no  witness 
on  the  trial  of  the  case  testified  to  the  same 
kind  and  character  of  facts  as  those  which 
are  covered  by  the , after-discovered  evidence 
aforesaid. 

As  said  by  Christian,  J.,  in  delivering  the 
opinion  of  this  court  in  St.  John's  Ex'r  t. 
Alderson,  32  Grat.  (73  Va.)  140: 

"  •  •  •  The  kind  and  character  of  the 
facts  offered  as  newly  discovered  evidence  make 
the  true  distinction.  The  facts  offered  may  tend 
to  prove  the  same  issue"  (as  the  evidence  intro- 
duced on  the  former  trial),  "and  yet  be  so  dis- 
similar in  kind  as  to  afford  no  pretense  for  say- 
ing they  are  merely  cumulative. 

Again,  quoting  from  the  case  of  Guyot  v. 
Butts,  4  Wend.  (N.  Y.)  579,  the  same  learned 
judge  in  such  opinion  says: 

"  ♦  •  ♦  Tiie  courts  have  sometime  used  ex- 
pressions seeming  to  v  arrant  the  inference  that 
proof  which  goes  to  establish  the  same  issue 
that  the  evidence  on  the  first  trial  was  intro- 
duced to  establish,  is  cumulative.  If  the  evi- 
dence newly  discovered,  as  well  as  tbat  intro- 
duced on  the  trial,  had  a  direct  bearing  on  the 
issue,  it  may  be  cumulative;  but  we  are  not  to 
look  at  the  effect  to  be  produced  as  furmshing  a 
criterion  by  which  all  doubts  in  relation  to  this 
Isind  of  evidence  are  to  be  settled.  The  kind  and 
character  of  the  facts  make  the  description  [evi- 
dently a  misprint  for  'distinction'].  It  is 
their  resemblance  that  makes  them  cumulative. 
The  facts  may  tend  to  prove  the  same  proposi- 
tion, and  yet  be  so  dissimilar  •  •  •  as  to 
afford  no  pretense  for  saying  they  are  cumula- 
tive." 

See  monographic  note,  32  Grat  Va.  Rep; 
Anno.  p.  60,  and  authorities  dted. 

So  In  the  instant  case,  while  the  statement 
of  fact  testified  to  by  the  defendant  and  his 
witness,  Carter,  tended  to  prove  the  same 
proposition  which  the  after-discovered  evi- 
dence aforesaid  tended  to  prove,  namely, 
that  there  were  goods  in  possession  of  the 
plaintiff,  derived  from  his  transactions  with 
the  defendant,  and  for  which  the  latter 
should  have  had  credit,  the  former  evidence 
consisted  of  the  bare  statements  of  the  fact 
of  the  existence  of  such  goods  and  of  the 
plaintiff  having  left  the  home  of  defendant 
with  them,  or  of  his  having  carried  them 
away ;  the  latter  evidence  was  more  specific, 
stated  facts  attending  the  carrying  away  of 
the  goods,  subsequent  in  point  of  time  to 
the  status  of  the  case  on  the  subject  of  the 
existence  of  the  goods  as  left  by  the  testi- 
mony on  the  former  trial,  showed  that  the 
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Gtmr^lng  away  was  secretlTe,  also  was  posl- 
tlTe  proof,  if  trne,  of  the  place  to  whldi  the 
goods  were  taken,  etc. — in  short,  was  more 
circmnstantial,  and  wae  evidence  of  a  dif- 
ferent kind  and  cliaracter  from  that  intro- 
duced on  the  subject  of  the  goods  at  the  for- 
mer trial. 

[4]  Again,  the  admissions  of  the  plalntlfl 
alleged  in  the  affidavit  of  Hfumie  are  not  cu- 
mulative, but  independent  evidence.  Pies- 
ton  y.  Otey,  88  Va.  491,  14  S.  Bi  68. 

The  after-discovered  evidence  in  questi<m 
was  therefore  not  cumulative.  Nor,  for  the 
same  reasons,  was  it  merely  corroborative 
or  collateral,  or  In  impeachment  of  former 
witnesses. 

[5]  On  the  question  of  whether  the  newly 
discovered  evidence  under  consideration 
ought  on  another  trial  to  produce  an  oiq;)osite 
result  on  the  merits,  it  seems  to  us  manifest 
that,  if  true,  it  ought  to  do  so.  It  bears  di- 
rectly on  the  Issue  of  an  important  fact  in 
the  case,  going  to  the  extent  of  $800  or  $900 
reduction  of  the  verdict  of  $1,644.60,  If  found 
to  be  true.  It  is  supported  by  affidavits  of 
vrltnesses,  several  of  whom  are  not  Syrians, 
and  who  seem  to  be  men  of  character  and 
standing,  and  free  from  all  prejudice  or  in- 
terest in  the  case.  If  this  evidence  is  true, 
a  manifest  injustice  has  been  done  the  de- 
fendant. Hence,  while  this  court  is  reluct- 
ant and  indisposed  to  come  to  a  different  con- 
clusion from  that  of  a  trial  Judge  in  the 
exercise  of  the  discretion  vested  in  the  lat- 
ter in  the  matter  of  granting  or  refusing  to 
grant  a  new  trial,  we  are  constrained  to 
reach  a  different  conclusion  In  the  case  be- 
fore us  from  that  reached  in  the  court  below, 
and  it  seems  to  us  that  a  Jury  should  pass 
upon  the  credibility  of  the  after-discovered 
evidence  aforesaid. 

Therefore,  for  the  foregoing  reasons,  we 
are  of  opinion  that  there  was  error  in  the 
action  of  the  trial  court  In  refusing  to  grant 
a  new  trial,  and  the  Judgment  for  that  rea- 
son must  be  reversed. 
•  Reversed. 

BURKS,  J.,  absent 


(in   Va.   681) 

ROBIN  ETT  V.  TAYLOR  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 

Sept.  20,  1917.) 

1.  Wnis     €=»449  —  Pbesumptiok  —  Pabtiai< 

Intestacy. 
There  is  a  presumption  against  partial  intes- 
tacy. 

2.  WlLUS    «=3449— CONSTRUCTIOW — ^INTEBEST— 
DKVI8»— "PaOPKBTT. " 

Testator,  after  devising  lands  to'  his  three 
sons,  devised  land  to  his  daughter  for  life,  re- 
mainder to  her  heirs,  and  then  directed  that 
the  parcel  on  which  he  resided  should  be  rented 
and  the  proceeds  applied  to  the  support  of  his 
wife  and  two  daughters,  that  at  the  death  of  his 
wife  the  land  should  be  sold,  and  that  two  nam- 
ed sons  should  have  an  option  to  purchase  the 


parcel  at  $1,800,  and  in  event  of  their  failon 
to  exercise  the  option,  the  land  should  be  sold 
to  the  highest  bidder.  The  testator  directed  that 
after  payment  of  his  debts  that  aU  debts  due 
him  should  be  collected  and  prop»ty  sold,  the 
remainder  to  be  equally  divided  among  all  the 
heirs  except  one  daughter,  who  should  have 
$200  paid  her,  so  that  her  husband  could  not  dis- 
sipate it,  and  that  certain  named  daughters 
should  receive  $200  each  more  than  the  sons. 
Held,  that  testator  did  not,  as  to  the  place  on 
which  he  resided,  die  intestate,  and  the  married 
daughter  to  whom  payment  of  $200  was  directed 
to  be  made  took  no  interest  therein,  but  the 
named  sons  had  an  option  of  purchasing  the 
property,  and  In  the  event  of  their  failure,  it 
was  to  be  sold  and  the  proceeds  divided,  the 
land  being  included  in  the  direction  for  the  sale 
of  property. 

3.  WrXNESSES        <S=»144(Q)— OOMPBTKNCT— Db- 
CEA8ED  PEBSONS. 

Defendant  who  contends  that  he  has  pur- 
chased the  interest  of  a  decedmt  in  his  father's 
estate,  is  an  incompetent  witness  to  that  fact. 

4.  Descent  and  Distribution  4=>87  — Pub- 

CBA8EB   FBOM   HEIBS— RiOHTS. 

A  testator  who  dhrected  a  portion  of  his 
lands  sold  gave  his  sons  an  option  to  purdiase 
at  a  fixed  price.  Defendant  acqaired  the  inter- 
est of  the  sons,  but,  thinking  that  he  had  ac- 
quired interest  of  all  of  the  heirs  who  were  to 
share  in  the  division  of  the  estate,  he  did  not 
exercise  the  option.  BM,  that  where  try  reason 
of  the  death  of  one  of  the  heirs  defendant  was 
not  able  to  prove  the  purchase  of  his  interest, 
he  should  not,  having  removed  timber  from  the 
premises,  be  charged  with  waste,  and  the  repre- 
sentatives of  the  heirs  of  such  deceased  heir 
are  entitled  only  to  recover  such  heir's  propor- 
tionate share  of  the  sum  which  would  have  been 
realized  had  the  option  been  exercised. 

5.  P1.EADING  «=»291(2)— Pboos^Abmission. 

Where  the  execution  and  delivery  of  a  title 
bond  get  up  by  defendant  was  not  questioned, 
proof  of  those  facts  was,  under  CkMe  1904,  | 
3279,  unnecessary. 

6.  Accord  and  Satibvaction  «=>7(1)— Part 
Pebfobmanc»— Saxes— Conditions. 

Where  two  of  the  testator's  sons  had  an 
option  to  purchase  land  at  a  fixed  price  and  the 
outer  heirs  sold  their  interest  to  defendant,  who 
acquired  the  interest  of  the  two  sons  having  the 
option,  representatives  of  such  heirs  cannot,  un- 
der Code  1904,  {  2858,  declaring  that  part  pei^ 
formance  of  an  obligation  when  expresslv  accept- 
ed by  the  creditor  shall  extinguish  such  obliga- 
tion, compel  a  sale  of  the  land  00  the  theory 
that  they  sold  their  interest  on  ocmdition  that 
the  option  should  be  exercised. 

7.  WiTNESSEa    «=»169(13)  —  Competenot  .- 
Transactions  with  Deceased  Persons. 

Where  defendant  claimed  that  he  purchased 
a  deceased  heir's  interest  in  an  estate,  but  was 
incompetent  to  testify  to  that  fact,  he  should 
be  given  an  opportunity  to  show  what  payments 
had  been  made  on  the  purchase,  and  they  should 
be  deducted  from  recovery  on  behalf  of  such 
deceased  heir. 

Appeal  from  Circuit  Court,  Scott  County. 

Bill  by  E.  I*  Taylor  and  others  against  Ira 
P.  Roblnett,  who  cross-complained.  B*rom 
the  decree,  defendant  appeals.    Reversed. 

Benjamin  B.  Taylor,  who  was  the  owner 
of  valuable  real  and  personal  estate,  made  a 
will  of  which  the  following  Is  a  copy: 

"I,  Benjamin  B.  Tavlor,  being  now  of  sound 
mind  &  disposing  memory,  do  make  the  follow- 
ing as  my  last  will  and  testament. 

"Ist.  I  desire  that  Hiram  H.  Taylor  my  son 
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have  the  parcel  of  land  contracted  to  Mm  as  the 
contract  will  show. 

"2nd.  I  desire  that  Henry  C.  Taylor  my  son 
have  the  same  land  contracted  to  him,  except 
a  small  piece  on  the  east  end  on  top  of  the  ridge 
on  the  same  condition  as  set  forth  in  the  contract 
with  H.  C.  Taylor  and  myself  except  twenty 
dollars  of  the  purchase  money  &  five  bushels 
of  corn  ner  year  on  the  rent. 

"3rd.  I  desire  that  John  D.  Tliylor  have  all 
the  land  Iving  between  the  land  sold  to  Hiram 
H.  Taylor  from  the  top  of  the  North  Forks  nob 
to  the  back  side  of  a  large  field  known  as  the 
clover  field  on  the  same  conditions  agreed  on 
between  said  John  D.  Taylor  and  myself. 

"4th.  I  desire  that  Mary  Webb  the  wife  of 
Samu^  have  a  piece  of  land  on  the  North  side 
of  the  Big  Ridge.  Beginning  at  stake  near  the 
N.  B.  comer  of  Neri  Williams  field  then  a 
straight  line  to  a  stake  near  the  clover  field  fence 
then*  along  the  out  side  of  the  fence  B  to  a 
stake  at  tSie  east  end  of  the  fence  thence  a 
■trait  line  to  71,74,  Taylor  line  on  top  of  the 
fence  thence  with  H.  H.  Taylor's  line  to  a  white 
oak  on  or  near  a  lines  a  peec"  of  land  sold  by 
F.  G.  Martin  to  R.  IMlllon  thence  withe  the 
Dillion  line  to  Neri  William's  line  to  the  begin- 
ning. Now  my  desire  is  that  Mary_  Webb  have 
the  aboTe  named  piece  of  land  during  her  n&t- 
aral  life  at  her  death  I  desire  her  three  boys  to 
have  the  land,  that  is,  William,  Benjamine,  & 
Hiram  or  those  of  them  that  may  survive  their 
mother.  I  desire  that  the  place  I  now  live  on 
be  rented  and  the  proceeds  be  applied  to  the 
support  of  my  wife  and  two  daughters,  Mahala 
A  Victoria  at  the  death  of  Malinda  Taylor  I 
desire  that  the  lands  rented  for  her  support  be 
■old  to  H.  O.  ft  John  D.  Taylor  for  the  sum  of 
Eighteen  Hundred  Dollars  if  they  cant  pay  for 
tiie  land  in  two  years  the  time  allowed  by  me 
for  tbem  for  it  in  then  the  land  to  be  sold  to 
the  highest  bidder  one  one  and years  cred- 
it and  the  personal that  she  may  have  at 

her  death  and  after  our  Fennendl  expenses  and 
all  other  just  debts  be  paid  I  desire  tnat  all  the 
debts  that  is  comine  to 'me  now.  due  be  col- 
lected and  the  property  that  may  be  sold,  and 
•n  just  claims  paid  that  the  remainder  be  equal- 
ly devided  among  all  the  heirs  except  Mary, 
Henry  C  Hiram  &  John  D.  Taylor,  Mary  to 
have  two  hundred  dollars  paid  to  her  in  a  way 
that  Samuel  Webb  her  husband  cannot  waist  or 
fool  it  away  the  other  five  girls  to  wit,  Mandy, 
Martbe,  Malinda  M.,  Mahala  ft  Victoria  to  have 
two  hundred  dollars  each  in  the  divide  more 
that  the  boys  all  considered. 

"I  desire  that  a  bay  horse  and  one  pided 
cow  one  cane  mill,  one  parton  plow  and  one  hill 
■ide  plow,M>ne  rifie  gun  and  three  hay  stacts 
three  oat  stacks  and  two  hundred  bushel  of 
com  be  sold  on  twelve  months  credit  with  bond 
and  good  freehold  security  waiveing  the  home- 
stead all  house  hold  ft  Kitchen  furniture  to  be 
left  with  my  wife  as  long  as  she  remains  my 
■widow. 

"I  appoint  William  H.  Taylor  and  Henry  0. 
Taylor  my  executors. 

"Oiven  under  my  band  this  27th  day  of  No- 
vember, 1881.  B.  B.  Taylor. 
"Attest : 

"Jas.  P.  Carter. 
-.T.  C.  Taylor. 
"JmlAc  Taylor. 

"An  addition  to  the  foregoing  will  the  farm 
that  I  desire  to  be  rented  for  the  support  of  my 
wife  and  two  daughters  when  rented  I  desire  is 
that  they  be  paid  out  of  what  grows  on  the 
premises.  I  desire  my  widow  daughters  to  have 
a  sufficiency  for  their  support  out  of  the  rents 
and  the  balance  to  be  sold  as  other  effects  there 
ia  a  yoke  of  red  oxen,  one  white  cow  broken 
horn,  two  sows  and  four  shoats  and  all  the 
wheat  over  twenty  bushel  I  further  desire  the 
division  line  between  H.  O.  Taylor  ft  John  D. 
Taylor  on  the  Greek  place  to  be^in  at  the  mouth 


of  the  Bottom  Spring  branch  running  as  and  with 
the  fence  where  it  now  stands  to  the  South  East 
comer  of  the  old  Preston  field  fence  where  it  now 
stands  thence  a  strate  line  to  the  out  side  fence 
where  it  now  stands  to  the  middle  of  the  swag 
between  the  sink  hole  out  side  and  the  little 
hollow  in  side  thence  with  the  fence  where  it 
now  stands  to  where  H.  H.  Taylor  hog  pen  due 
south  to  Robinett's  lane,  against  the  lot  fence 
John  D.  Taylor  to  have  choice  of  pieces. 

"Given  under  my  band  this  13th  day  of  De- 
cember, 1881." 

The  testator  left  Burvlvlng  bim  a  widow, 
three  sons  and  six  daughters.  The  widow 
survived  her  husband  about  29  years,  and 
died  April  4,  1911.  The  record  does,  not 
disclose  the  yalne  of  the  personal  estate, 
nor  what  disposition  was  made  of  it  There 
is  no  controversy  over  any  i>art  of  tbe  will 
except  the  fourth  clause.  Nearly  8  years 
after  the  death  of  the  widow,  the  bill  in  tbe 
present  case  was  filed  by  some  of  the  heirs 
of  the  testator,  claiming  that  the  testator 
had  died  intestate  as  to  the  remainder  In 
the  tract  of  land  set  apart  for  tbe  n&e  of  the 
widow  and  her  two  onmarried  daaghters 
during  the  life  of  the  widow;  that  the  two 
sons  who  had  been  given  tbe  option  to  take 
tbe  land  at  $1,800  had  not  exercised  their 
option  within  the  time  prescribed  by  the 
will,  and  praying  a  sale  of  the  land  and  a 
distribution  of  Its  proceeds  amongst  tbe  heirs 
according  to  their  respective  rights.  Tlie  bill 
also  alleged  that  the  appellant,  Ira  P.  Robln- 
ett,  while  a  mere  tenant  of  the  land,  bad  cat 
and  removed  from  the  land  timber  of  the  val- 
ue of  $10,000,  for  which  it  was  prayed  that 
he  should  be  held  accountable. 

The  appellant  answered  tbe  bill,  denying 
that  tbe  testator  had  died  intestate  as  to  the 
land  aforesaid,  which  Is  designated  In  the 
proceedings  as  tbe  "Creek  EYirm,"  and  claim- 
ed to  be  the  owner  in  fee  of  said  remainder, 
setting  forth  In  detail  his  sources'  of  title 
thereto,  and  praying  that  his  answer  be  treat- 
ed as  a  cross-bill  as  to  the  heirs  of  Amanda 
and  Lilburn  Roblnett,  and  that  they  be  com- 
pelled to  convey  to  appellant  the  legal  title 
to  one  share  In  said  remainder. 

The  trial  court  referred  the  canse  to  a 
commissioner  to  ascertain  what  land  the 
testator  had  directed  to  be  sold,  what  waste 
had  been  committed  on  the  land  by  the  ap- 
pellant, and  the  value  of  the  timber  cut  and 
removed  from  the  land.  The  commissioner 
examined  witnes&es  and  reported  that  the 
testator  had  directed  to  be  sold  a  tract  of 
land  known  as  the  "Creek  Farm,"  contain- 
ing 125  acres,  unless  bis  two  sons,  H.  C.  and 
J,  D.  Taylor,  would  take  it  at  $1,800  within 
2  years  after  the  death  of  bis  widow;  that 
no  definite  amount  of  waste  was  shown  ex* 
cept  the  cnttlng  and  removal  of  about  200,- 
000  feet  of  poplar  timber  and  76,000  feet  of 
walnut  timber;  and  that  appellant  had  ac- 
quired the  Interest  in  remainder  of  all  the 
heirs  except  Mary  Webb  and  the  heirs  of  fl. 
H.  Taylor.  Both  sides  excepted  to  the  re- 
port of  tbe  commissioner,  bat  all  exceptions 
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were  overruled,  and  the  court  directed  the 
sale  of  the  "Creek  Farm,"  and  the  dlTision  of 
rts  proceeds  In  the  proportion  of  seven-ninths 
to  the  appellant,  one-ulnth  to  Mary  Webb, 
and  the  remaining  one-ntnth  to  E.  L.  Taylor 
and  W.  B.  Taylor,  heirs  of  H.  H.  Taylor,  de- 
ceased, and  referred  the  cause  back  to  the 
commissioner  to  ascertain  the  quantity  and 
value  of  the  timber  cut  and  removed  from 
the  land  by  the  appellant,  declaring  that  the 
value  of  the  timber  should  be  divided  among 
the  same  parties  and  in  the  same  proportion 
as  the  proceeds  of  the  sale  of  the  land  afore- 
said: From  this  decree  Ira  P.  Boblnett  ap- 
pealed. 

S.  H.  Bond  and  Coleman  &  Carter,  all  of 
Gate  City,  for  appellant.  W.  S.  Cox,  of  Gate 
City,  for  appellees. 

BURKS,  J.  (after  stating  the  facts  as 
above).  [1-4]  The  decision  of  the  controver- 
sy between  the  parties  to  this  litigation  de- 
pends largely  upon  the  proper  construction 
of  the  fourth  clause  of  the  testator's  will, 
which  is  set  forth  In  the  statement  of  facts. 
The  presumption  is  against  partial  intestacy 
(Prison  AssodaUon  v.  Russell,  103  Va.  563, 
49  S.  B.  066;  Carney  v.  Kain,  40  W.  Va.  758, 
23  S.  E.  6S0),  and  we  are  of  opinion  that  the 
testator  did  not  die  intestate  as  to  the  "Creek 
Farm."  By  the  fourth  clause  of  the  will, 
the  testator  directed  that  the  "Creek  Farm," 
which  he  describes  as  "the  place  I  now  live 
on,"  be  rented  and  the  proceeds  applied  to 
the  support  of  his  wife  and  two  unmarried 
daughters.  After  the  death  of  his  wife,  he 
directs  that  the  land  be  sold  to  his  two  sons, 
H.  a  and  J.  D.  Taylor,  at  the  price  of  |1,800, 
but— 

"if  they  can't  pay  for  it  in  two  years  the  land 
is  to  be  sold  to  the  highest  bidder    •    •    •    and 

the  personal that  she  may  have  at  her 

death  and  after  onr  Feunendl  expenses  and  all 
other  just  debts  be  paid  I  desire  that  all  the 
debts  tiiat  is  coming  to  me  now  due  be  collected 
and  the  i>roperty  that  may  be  sold,  and  all  just 
claims  paid  that  the  remainder  be  equally  devid- 
ed  among  all  the  heirs  except  Mary,  Henry  O., 
Hiram  &  John  D.  Taylor,  Mary  to  have  two 
hundred  dollars  paid  to  her  in  a  way  that  Sam- 
uel Webb  her  husband  cannot  waist  or  fool  it 
away  the  other  five  girls  to  wit  Mandy,  Marthe, 
Malinda  M.,  Mahala  St  Victoria  to  have  two 
hundred  dollars  each  in  the  divide  more  that 
the  boys  all  considered." 

The  privilege  or  option'  given  to  bis  two 
sons  was  a  valuable  one,  and  one  they  bad 
the  right  to  transfer  and  which  they  did 
transfer,  and  the  same  was  acquired  by  the 
appellant,  Ira  P.  Robinett. 

The  word  "property"  is  one  of  the  most  com- 
.prebensive  that  could  have  been  used  in  this 
connection,  and  is  certainly  comprehensive 
enough  to  cover  real  estate  as  well  as  per- 
sonal  pr(q)erty.  We  are  of  opinion  that  the 
testator  Intended  that  his  tangible  personal 
prot)erty,  choses  in  action,  and  the  proceeds 
of  the  'property  that  may  be  sold"  should 
constltnte  a  fund  from  which  the  funeral  ex- 


penses of  himself  and  wife,  and  his  debts, 
were  to  be  deducted,  and  the  balance  con- 
stituted "the  remainder"  which  .was  to  "be 
equally  divided."  The  blank  left  after  Oie 
word  "personal"  was  manifestly  Intended  to 
be  filled  by  the  word  "property."  He  then 
mentions  debts  due '  him,  and  follows  this 
with,  "the  property  that  may  be  sold."  He 
had  already  directed  the  sale  of  the  land, 
and  it  was  the  only  property  be  had  thus  far 
in  his  will  directed  to  be  sold.  It  woold 
seem,  therefore,  as  he  had  specifically  men- 
tioned "personal  property"  and  had  directed 
the  sale  of  the  land,  he  meant  that  the  fnad 
which  was  to  be  "equally  divided"  should  be 
constituted  as  above  mentioned. 

It  remains  to  be  seen  how  this  fund  was  to 
be  divided.    The  testator  directs  that: 

"The  remainder  be  equally  divided  among  ail 
the  heirs  except  Mary,  Henry  C.  Hiram  and 
John  D.  Taylor." 

As  to  Mary,  he  directs  that  she  shall 
"have  two  hundred  dollars  paid  to  her  in  a 
way  that  Samuel  Webb,  her  husband,  cannot 
waist  or  fool  it  away."  Mary  is  not  there- 
after mentioned.  If  it  was  intended  that  she 
should  share  any  farther  in  the  division  of 
this  "remainder,"  it  is  rather  remarkable 
that  this  too  should  not  have  been  so  secured 
that  her  husband  could  not  "waist  or  fool  U 
away."  The  testator  had  by  the  same  clause 
of  his  will  given  her  a  valuable  tract  of  land, 
and  we  are  of  opinion  that  the  $200  was  the 
only  additional  provision  intended  to  be  made 
tor  her,  and  as  this  sum  has  already  been 
paid  to  her,  she  no  longer  has  any  interest 
in  the  subject  of  controversy. 

As  to  the  shares  of ,  the  sons,  the  testator 
provides  that  the  five  daughters  named  shall 
"have  two  hundred  dollars  each  in  the  divide 
more  that  the  boys  ail  considered."  The  ap- 
pellant has  acquired  the  shares  of  all  the 
sons  and  daughters  in  this  remainder  except 
one  share  owned  by  the  two  sons  of  H.  H. 
Taylor.  The  appellant  testifies  that  he  also 
bought  and  paid  for  this  share,  but  produces 
no  deed  therefor,  and  he  is  an  Incompetent 
witness  to  prove  the  purchase  as  H.  H.  Tay- 
lor is  dead.  He  files,  however,  the  note  of 
himself  and  wife  to  H.  H.  Taylor  for  |50, 
in  which  it  is  stated  that  the  $60  is  the  "bal- 
ance of  one  hundred  and  fifty  dollars  for  his 
entire  interest  In  the  B.  Bw  Taylor  Cree& 
Farm.  When  this  note  is  paid  said  Taylor 
is  to  make  ills  deed  to  the  land."  This  note, 
it  is. true,  Is  not  signed  by  H.  H.  Taylor,  nor 
does  It  appear  otherwise  than  by  the  testimo- 
ny of  the  appellant  that  It  was  ever  accepted 
by  or  paid  to  H.  H.  Taylot.  But  appellant 
should  be  given  the  opportunity  of  showing 
what,  if  any,  payments  were  made  by  him  on 
the  purchase  aforesaid,  and  be  credited  by 
such  payments  as  may  be  established. 

The  appellant  testifies,  Eind  such  seems  to 
be  the  fact,  that  at  the  time  of  the  removal  of 
the  timber  from  the  land  he  had  purchased 
the  Interest  of  the  heirs  of  B.  B.  Taylor  in  the 
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land  known  as  the  "Creek  Farm,"  altbougli 
lie  may  not  be  able  to  prove  the  purchase  of 
the  share  of  H.  H.  Taylor.  The  appellant, 
as  the  assignee  of  the  two  sons,  had  the  right 
to  purchase  the  land  at  $1,800,  at  any  time 
within  two  years  after  the  death  of  the  wid- 
ow, but  he  had  already  purchased  the  in- 
terests of  all  the  parties  except  the  share  of 
H.  H.  Taylor,  and  he  in  good  faith  believed 
he  had  purchased  this,  and  there  was  no  ne- 
cessity for  his  making  an  election  to  pur* 
chase.  If  he  was  mistaken  as  to  this  share, 
it  would  be  inequitable  and  unjust  to  enforce 
a  forfeiture  in  favor  of  the  holders  of  this 
share.  As  the  appellant  had  the  right  to 
purchase  the  land  at  $1,800,  and  In  good  faith 
believed  he  had  purchased  the  share  of  H. 
H.  Taylor,  and  it  does  not  appear  that  the 
heirs  of  the  latter  made  any  demand  or  as- 
serted any  claim  to  an  interest  in  the  land 
prior  tn  the  institution  of  this  suit,  it  seems 
but  fair  and  right  that  they  should  be  re- 
stricted to  their  share  of  the  $1,800.  As 
Mary  Webb  is  excluded,  this  share  would  be 
one-eighth  of  $1,800,  or  $225,  subject  to  credit 
for  any  payments  which  may  be  shown  to 
have  been  made  thereon.  The  appellant  hav- 
ing clearly  elected  to  keep  the  land  at  $1,- 
800,  no  account  should  be  taken  of  waste  done 
to  or  timber  removed  from  the  land. 

[S]  It  is  assigned  as  cross-error  that  the 
trial  court  held  that  the  appellant  was  the 
owner  of  the  share  of  Amanda  Robinett,  as 
the  only  evidence  of  the  title  was  the  con- 
tract  or  title  bond  of  Amanda  Robinett  which 
was  not  proved  except  by  the  testimony  of 
the  appellant,  who  was  an  incompetent  wit- 
ness because  Amanda  Robinett  was  dead. 
The  answer  of  the  appellant,  which  was  pray- 
ed to  be  treated  as  a  cross-bill  as  to  the  heirs 
of  Amanda  Robinett,  sets  up  this  title  bond 
as  a  source  of  title,  and  flies  the  bond  as  a 
part  of  the  answer.  The  execution  and  de- 
livery of  the  title  bond  was  never  denied  by 
the  heirs,  and  no  other  evidence  of  its  exe- 
cution was  necessary.  Code,  S  3279.  Ex- 
cept as  herein  otherwise  stated,  the  parties 
appear  to  have  been  paid  the  prices  agreed 
upon  for  their  respective  interests  in  the 
remainder  of  the  estate,  and  the  appellant 
to  have  acquired  title  thereto. 

[t]  Section  2858  of  the  Code,  relating  to 
the  acceptance  of  part  performance  of  a  con- 
tract in  discharge  of  the  ccHitract,  has  been 
Invoked  by  counsel  tor  the  appellees,  on  the 
ground  that,  as  the  sons  did  not  take  the  Idnd 
at  $1,800,  It  will  have  to  be  sold,  and  will 
bring  $6,000;  that  the  sales  to  the  appellant 
were  made  on  condition  that  the  sons  took 
the  land  at  $1,800,  and,  the  condition  not 
having  been  fulfilled,  the  land  should  be  sold 
and  all  of  the  heirs  be  allowed  to  share  in  the 
proceeds  and  account  to  the  appellant  for 
what  he  had  paid  them,  with  interest  No 
such  condition  appears  in  the  deeds  or  con- 
tracts, and  we  are  unable  to  perceive  any 


applicability  of  the  section  of  the  Code  men- 
tioned. 

[7]  Upon  the  whole  case,  we  are  of  opinlMi 
that  the  trial  court  erred  In  holding  that 
the  appellee,  Mary  Webb,  had  any  Interest  in 
the  subject  of  controversy  tn  this  case,  and 
also  in  decreeing  a  sale  of  the  "Creek  Flarm" 
and  referring  the  case  back  to  the  commis- 
sioner to  take  an  account  of  the  quantity  and 
value  of  the  timber  cut  by  the  appellant  As 
to  the  share  of  the  heirs  of  H.  H.  Taylor  in 
the  "Creek  Farm,"  further  inquiry  should 
be  made  to  ascertain  whether  or  not  the  &v- 
pellant  had  become  the  purchaser  thereof, 
and,  if  so,  at  what  price  and  the  balance,  if 
any,  due  thereon,  and,  if  not  they  should  t>e 
allowed  to  subject  the  "Creek  Farm"  to  the 
payment  of  $225,  with  interest  thereon  from 
the  4th  day  of  April,  1913,  subject  to  credit 
for  any  payments  which  may  be  shown  to 
have  been  made  thereon.  Upon  payment  of 
this  sum,  or  if  there  was  a  sale  of  the  in- 
terest of  H.  H'.  Taylor  in  the  farm,  then  upcm 
the  payment  of  the  balance,  if  any,  of  the 
purchase  money,  the  circuit  court  should  dl^ 
rect  a  deed  to  be  made  to  the  appellant  of  the 
"Creek  Farm." 

Reversed. 


(in   Va.   S73) 
ROBERTS  T.  HAOAM. 

(Supreme  Court  of  Appeals  of  Virginia. 
S^t  20,  1917.) 

1.  Injunction  ^326(1),  37— RELisr  to  Pcb- 

CHASEB   OF   ZlKSD — DEFECTIVE    ThXE. 

To  entitle  a  purchaser  of  real  estate  to  re- 
lief in  equity  against  the  collection  of  the  pur- 
chase money  on  the  ground  of  defective  titles 
the  sale  having  been  consummated  by  execu- 
tion and  acceptance  of  a  general  warranty  deed 
without  other  covenants,  the  title  must  be  ques- 
tioned by  a  suit  either  prosecuted  or  threatened, 
or  it  must  be  clearly  shown  that  the  title  is  de- 
fective. 

2.  Injunction  «=326(l)~Rxuxr  to  Pubohas- 
EB  OF  Land— Defective  Title. 

Where  the  vendor  of  land  derived  his  claim 
thereto  from  the  heirs  of  a  decedent,  uncertainty 
about  the  existence  of  such  decedent's  will,  and 
about  its  provisions  if  it  did  exist,  did  not  con- 
stitute such  clear  defect  in  the  title  as  to  afford 
the  successor  of  the  purchaser  ground  for  relitfC 
against  payment  of  tne  purchase  money,  he  hav- 
ing assumed  payment  of  the  vendor's  lien,  it 
being  safe  to  assume  that  tlie  provisions  of  the 
will,  if  one  was  made,  were  as  alleged  in  the 
vendor's  partition  suit  against  certain  heirs; 
the  vendor  having  acquired  the  interests  of  the 
other  heirs. 

3.  Insane  Pebsons  <8=>71-^aix  or  Land— 

COLXiATEBAI,  ATTACK. 

Sale  of  an  alleged  insane  person's  interest 
in  a  decedent's  lands  in  a  partition  suit  on  peti- 
tion of  her  brother  who  claimed  to  be  her  com- 
mittee, the  evidence  of  bis  appointment  as  such 
being  unsatisfactory,  and  the  evidence  of  her  in- 
sanity being  insumcient  while  the  proceedings 
were  wanting  in  some  of  the  jurisdictional  re- 
quirements of  the  statute  relating  to  the  sale  of 
lands  of  persons  under  disabiUty,  was  void  and 
subject  to  collateral  attack. 
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4.  Pabtition  «=»98— Allotment  when  Par- 
tition Oannot  Be  Made— Statute. 
B7  a.  proper  method,  under  Code  1901,  S 
2564,  providing  that  when  partition  cannot  be 
conveniently  made  the  entire  subject  may  be  al- 
lotted to  any  party  who  will  accept  it  and  pay 
therefor,  creating  and  conferring  a  special  stat- 
utory jurisdiction  on  the  court,  it  would  have 
been  within  the  power  of  the  court,  in  a  parti- 
tion suit  b^  the  purchaser  of  the  interest  of 
some  heirs  u  a  decedent's  lands  against  the  oth- 
er heirs,  to  have  assigned  to  the  purchaser  the 
entire  estate  to  be  partitioned  on  his  payment 
to  an  heir  of  the  amount  to  which  she  would 
be  entitled  for  her  interest. 

6.  Pabtition  «»S8— Sals  of  Land  — Stat- 

T7TX. 
Code  1904,  {  2664,  creates  and  confers  a 
■pedal  statutory  Jurisdiction  on  the  court,  and 
failure  to  comply  therewith  was  fatal  to  the 
proceeding,  equity  having  no  inherent  jurisdic- 
tion to  order  sale  of  land  for  partition. 
&  Pabtitioh  «=>100— Pbbjjuinabt  Sau  of 

SuAix  INTKBE8T— Statute. 
Code  1904,  {  2564,  providing  that  when  par- 
tition cannot  be  conveniently  made  the  entire 
■abject  may  be  allotted  to  any  party  who  will 
accept  it  and  pay  to  the  other  parties  such  sums 
of  money  as  their  interest  therein  may  entitle 
Uiem  to,  etc,  does  &ot  warrant  selling  by  i>ublic 
and  enforced  sale,  as  preliminary  to  partition, 
a  small  undivided  interest  in  the  estate,  though 
Uie  party  suing  for  partition  became  the  pur- 
chaser and  finally  acquired  all  interests  in  the 
land. 

7.  PABTinoN  «=>100— ALLonacNT  OF  Past 
AND  Sale  of  Residue. 

Such  sale  was  unauthorized  under  such  part 
of  Code  1904,  f  2664,  as  provides  for  the  allot- 
ment of  part  and  a  sale  of  the  residue. 
&  Pabtition  «=>  100— Sale  of  Pabt  and  Al- 

LOTUBNT    of    RESIDTTE — STATUTE.    ' 

Where  there  is  a  sale  of  part  of  the  land, 
and  an  allotment  of  the  residue  under  Code 
1904,  I  2564,  the  part  allotted  must  be  divided 
in  kind,  and  the  residne  must  be  sold  and  the 

Sroceeds  divided ;   the  division  in  each  case  be- 
ig  among  all  the  parties  in  interest, 
9.  Vendor  and  Purchaser  €=3260(1)— Pbiob- 
ITT  of  Vendor's  Lien. 
No  lien  or  incumbrance  (w  land  created  or 
suffered  by  its  purchaser  could   prejudice  the 
vendor's  prior  lien  for  the  purchase  money. 

Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  O.  F.  Hagan,  trustee,  against  W. 
H.  Roberts  and  another.  From  a  decree  for 
ccmiplalnant,  the  named  defendant  appeals. 
Reversed,  and  canse  remanded,  with  direc- 
tions. 

B.  M.  Fulton,  of  Wise,  for  appellant  Bond 
&  Bruce,  of  Wise,  (or  appellee.    ■ 

KEUjY,  J.  On  September  18,  1909,  Pat- 
rick Hagan  conveyed  to  T.  G.  Wells  a  tract 
of  land,  and  retained  a  vendor's  lien  thereon 
to  secure  $1,500  of  the  purchase  money.  The 
conveyance  was  made  "with  covenants  of 
general  warranty." 

On  March  15,  1911,  T.  6.  Wells  conveyed 
the  same  land  to  W.  H.  Roberts,  who,  as  a 
part  of  the  consideration  therefor,  assumed 
tbe  payment  of  the  money  secured  by  tb^ 
vendor's  lien  retained  in  the  former  deed. 

Subseqnoitly,  Patrick  Hagan  executed  a 
general  deed  of  trust  to  0.  F.  Hagan,  convey- 
ing to  blm  what  appears  from  the  deed  to 


have  been  a  very  large  and  valuable  real  and 
personal  estate,  with  specific  directions  as  to 
its  management  and  distribution.  Under  the 
terms  of  this  deed  of  trust,  C.  F.  Hagan,  as 
trustee,  became  the  owner  of  tbe  debt  and 
lien  above  mentioned,  with  the  right  to  en- 
force the  same,  and  this  suit  was  brought  by 
him  for  that  purpose.  Wells  did  not  appear. 
Roberts  answered,  alleging  the  insolvency  of 
Wells,  and  defended  upon  the  ground  of  al- 
leged defects  In  the  title  to  the  land.  The 
drcnlt  court  decreed  a  sale  to  enforce  the 
lien,  and  Roberts  appeals. 

[1]  In  Virginia,  the  rule  is  that  to  entlUa 
a  purchaser  of  real  estate  to  relief  in  equity 
against  the  collection  of  the  purchase  money 
on  the  ground  of  a  defective  title,  where,  as 
here,  the  sale  has  been  consummated  by  the 
ezecutlcHi  and  acceptance  of  a  general  war- 
ranty deed  (without  other  covenants),  the 
title  must  be  questioned  by  a  suit  either  pros- 
ecuted or  threatened,  or  It  mnst  lie  clearly 
shown  that  tbe  title  is  defective  Ralston  r. 
MiUer,  S  Rand.  (24  Va.)  44,  48,  15  Am.  Dea 
704;  Koger  v.  Kane,  6  Leigh  (32  Va.)  607, 
609;  Morgan  v.  Olendy,  92  Va.  86,  89,  22  & 
EL  854;  Padc  ▼.  Whltaker.  110  Va.  122.  125, 
66  S.  E.  496. 

Patrick  Hagan's  claim  to  the  land  waa  de- 
rived from  the  heirs  of  Martha  Holdvray.  It 
Is  conceded  that  she  had  a  good  title  thereto, 
but  the  ai^iellant  contends  that  her.  interest 
therein  does  not  satisfactorily  appear  to  have 
ever  been  fully  acquired  by  Hagan. 

The  first  objection  urged  against  the  Ha- 
gan title  is  that  Mrs.  Holdway  appears  to 
have  made  a  will  of  which  neither  the  orig- 
inal nor  any  copy  has  been  produced,  and 
that  for  all  appellant  knows  she  may  have 
devised  the  land  to  persons  other  than  her 
heirs  at  law  under  whom  Hagan  claims.  Ttte 
only  tacts  appearing  in  the  record  regarding 
this  alleged  will  are  as  follows:  After  Mr& 
Holdway's  death,  Patrick  Hagan  brought  a 
salt  in  equity  (known  in  the  record  and  here- 
inafter referred  to  as  the  partition  suit) 
against  certain  of  her  heirs,  alleging  that  he 
had  acquired  the  interests  of  the  other  heirs 
in  the  land,  and  praying  for  a  partitl<m  or 
sale,  in  accordance  with  what  the  court 
might  deem  "best  for  all  parties  concerned." 
The  bill  in  that  suit  stated,  among  other 
things,  that  Mra,  Holdway  had  devised  the 
land  to  her  husband  for  life,  and  that  at  his 
death  "the  same  descended  to  the  heirs  at 
law  of  said  Martha  B.  Holdway,  who  were 
her  six  brothers  and  sisters."  The  answer 
and  cross-bill  in  tbe  present  suit  filed  by  the 
defendant,  Roberts  (appellant  here),  sets  out 
this  partition  suit  at  length,  and,  with  special 
reference  to  tbe  point  now  under  cooisidera- 
tion,  avers  thait: 

"No  will  of  Martha  E.  Holdway  has  ever  been 
admitted  to  probate,  and  that  she  has  not  been 
dead  7  years,  and  for  aught  respondent  knows 
the  -lisposition  of  said  land  by  her  in  said  will 
may  have  been  entirely  different  from  that  stat- 
ed in  the  biU." 
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The  complatnant  (appellee  here)  answers 
the  cross-bin  upon  this  point  as  follows: 

"The  will  of  Martha  Holdway  does  not  vest 
title  to  or  any  interest  in  the  said  land  in  any 
other  person  than  the  aforesaid  heirs.  A  cwy 
of  the  will  is  filed  herewith  marked  'Exhibit  E,' 
and  it  is  prayed  to  be  read  as  a  part  hereof. 

The  exhibit  was  not  filed,  and  no  further 
light  Is  thrown  npon  the  subject  of  this  will, 
except  that  there  ai^ears  In  the  record,  with- 
out objection,  a  certificate  of  the  clerk  of  the 
circuit  court  of  Wise  county,  made  in  Octo- 
ber, 1016,  over  3  years  after  the  present  suit 
was  brought,  to  the  effect  "that  there  is  not 
any  will  of  Martha  Holdway  of  record"  la 
his  office. 

[2]  Tb»  uncertainty  about  the  existence  of 
the  will,  and  about  its  provisions  If  It  does 
exist,  does  not  constitute  such  clear  defect  in 
the  title  as  to  afford  the  appellant  any  ground 
fbr  relief  against  the  payment  of  the  pur- 
diase  ni<mey.  Frcnn  all  the  Indications  to  be 
derived  from  the  references  to  the  will  in 
the  record,  and  from  the  history  of  the  title 
since  the  diaath  of  Mrs.  Holdway,  It  would 
seem  safe  to  assume  that  the  provisions  of 
her  will,  if  she  made  one,  were  as  alleged  In 
the  partition  suit.  Mrs.  Holdway  bad  been 
dead  for  more  than  10  years  when  this  suit 
was  brought — more  than  14  years  when  the 
decree  complained  of  was  rendered.  Tills 
appeals  from  the  fact  that  some  of  her  hdrs 
conveyed  to  Hagan  in  1902,  which  of  course 
was  after  her  death.  During  all  the  inter- 
vening period  there  has  been  no  suggestion  of 
any  claim  under  a  wUl  adverse  to  those  from 
whom  Hagan  claims  title.  The  appellant,  in 
his  answer,  states  with  emphasis  that  he  did 
npt  know  of  any  of  the  alleged  defects  in  the 
title  until  July,  1912.  This  was  more  than 
a  year  after  the  date  of  his  deed,  and  more 
than  a  year  after  the  purchase  money  he  had 
assumed  to  pay  was  du&  If  he  had  paid 
this  money  at  maturity,  he  would  have  l>een, 
as  an  innocent  purchaser,  fully  protectejd 
by  section  2S47a  of  the  Code,  requiring  that 
wills  of  real  estate,  as  against  such  purchas- 
ers, must  be  recorded  within  7  years  after 
tbe  testator's  death.  Whether  or  not  he 
would  be  so  protected  now,  after  having  no- 
tice of  the  possibility  of  sudi  a  will,  before 
Xwying  the  money,  we  need  not  stop  to  In- 
quire, because  under  all  the  circumstances 
we  do  not  think  he  has  shown  that  the  facts 
-with  regaitl  to  this  alleged  will  constitute  a 
dear  defect  In  the  title. 

We  pass  now  to  tbe  most  serious  ground 
npon  which  the  title  is  questioned. 

[3-i]  Among  the  heirs  of  Mrs.  Holdway 
were  Una  Culbertson,  a  sister,  entitled  to 
an  undivided  sixth  Interest  In  the  land,  and 
the  infant  children  of  Martha  Morefleld,  a  de- 
ceased niece,  entitled  to  an  undlvidefd  fifty- 
fourth  interest  therein.  Both  of  these  in- 
terests were  sold  in  the  partition  suit  above 
mentioned,  and  were  bought  in  by  Patrick 
Hagan.  The  appellant  contends  that  both 
Mies  were  void,  and  we  think  this  contention 


is  correct  It  is  not  necessary  to  go  at  any 
length  Into  the  proceedings  under  which  the 
sales  were  made.  They  were  ordered  by  sep- 
arate dearees,  but  were  carried  into  effect 
by  the  same  deed  from  Bond,  commissioner, 
to  Hagan.  At  the  time  of  the  purdtiase  by 
Hagan  of  the  interests  of  Una  Culbert8<M> 
and  the  Morefleld  heirs,  he  had  acquired  the 
Interests  of  all  the  remaining  heirs  of  Martha 
Holdway,  and  as  a  matter  of  fact  no  par- 
tition was  ever  actually  made  in  the  parti- 
tion suit.  The  Interest  of  Una  Oulbertsoa 
was  sold  pursuant  to  the  prayer  of  a  peti- 
tion filed  In  the  partition  suit  by  her  brother, 
J.  K.  Culbertson,  who  claimed  to  be  her  oom- 
mlttee.  The  evidence  of  his  appointment  aa 
such  was  unsatisfactory,  and  the  evldoice  of 
her  Insanity  wholly  insufficient.  Tbia  latter 
fkict,  in  itself,  constituted  a  fatal  defect  in 
the  proceedings  by  the  alleged  committee; 
and,  moreover,  those  proceedings  were  yrbai.' 
ly  wanting  in  smue  of  the  Jurisdictional  re- 
quirements of  the  statute  (Code,  c.  117),  re- 
lating to  the  sale  of  lands  of  persons  under 
disability.  The  sale,  therefore,  was  void  and 
subject  to  collateral  attack.  Bienham  t. 
Smith,  120  Va. ,  90  S.  E.  667.  By  a  prop- 
er method  It  would  have  been  entirely  witliin 
the  power  of  the  court  in  the  partition  salt 
to  have  assigned  to  Patrick  Hagan  the  entire 
estate  to  lie  partitioned,  upon  his  payment  to 
Una  Culbertson  of  the  amount  to  which  she 
would  be  oitltled  for  her  interest  Code^  | 
2664.'  But  there  was  no  pretense  of  compli- 
ance with  the  terms  and  provisions  of  the  sec- 
tion of  the  Code  Just  dted  (more  fully  Bl» 
cussed  below),  and  as  that  section  created 
and  conferred  a  ^ledal  statutory  Jnrlsdlctioa 
npon  the  court,  a  failure  to  comply  thwe- 
with  was  fatal  to  the  proceeding.  Equity 
has  no  inhermt  Jurisdiction  to  order  a  sale 
of  land  for  the  purpose  of  partition.  2  Min. 
Inst  (4th  Ed.)  489;  Croston  v.  Male,  66  W. 
Va.  206,  48  S.  E.  136,  107  Am.  St  Bep.  918; 
30  Cyc.  287. 

[t]  It  is  equally  apparent  that  the  sale  oC 
the  Morefleld  interest  was  void.  The  com- 
missioners appointed  In  the  partition  suit 
to  make  partition  of  the  land,  reports  to  the 
court  that  It  would  be  Impossible  to  lay  off 
the  small  Interest  belonging  to  the  Morefleld 
dilldren  in  such  manner  as  to  make  it  worth 
as  much  per  acre  as  the  land  ought  to  sell 
for,  and  recommended  to  the  court  "that  the 
interests  of  the  safd  infants  be  sold  before 
any  further  att^npt  to  partition  said  land  is 
made."  Thereupon  the  court  appointed  a 
commissioner  to  make  sale  of  this  undivided 
interest  which  he  did,  and  Hagan  became  the 
purchaser.  This  sale  did  not  purport  to  be 
made  In  compliance  with  chapter  117  of  the 
Code;  and  it  was  wholly  lacking  in  the  essen-  v 
tial  requisites  of  a  valid  sale  under,  the  par- 
tition statute,  section  2664,  The  latter  sec- 
tion provides  that : 

"When  partition  cannot  l>e  conveniently  made, 
the  entire  snbject  may  be  allotted  to  any  party 
who  will  accept  it,  and  pay  therefor  to  the  other 
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parties  aucb  suma  of  money  as  their  interest 
therein  may  entitle  them  to;  or  in  any  case 
now  pending  or  hereafter  brought,  in  which  par- 
tition cannot  be  conveniently  made,  if  the  inter- 
ests of  those  who  are  entiUed  to  the  subject,  or 
ita  proceeds,  will  be  promoted  by  a  sale  of  the 
entire  subject,  or  allotment  of  part  and  sale 
of  the  residue,  the  court,  notwithstanding  any 
of  those  entitled  may  be  au-infant  or  insane  per- 
son, may  order  such  sale,  or  such  sale  and  allot- 
ment," etc. 

In  tbls  instance,  the  court  might,  under 
proper  proof  and  proceedings,  have  allotted 
the  whole  of  the  land  to  Hagan,  requiring 
him  to  pay  to  the  infants  such  sums  as  their 
Interests  entitled  them  to  receive;  but  this 
could  only  have  been  done  in  a  general  par- 
tition scheme,  and  the  record  in  the  parti- 
tion suit  affirmatively  shows  that  there  was 
to  be  "no  further  attempt  to  partition"  until 
after  this  isolated  sale  was  made.  There  is 
no  warrant  in  the  statute  for  thus  selling  by 
a  public  and  enforced  sale  an  undivided  in- 
terest in  the  estate.  It  so  happened  that 
Hagan  became  the  purchaser,  and  that  he 
finally  acquired  all  the  Interests  In  the  land, 
but  the  statute  does  not  permit  one  of  the 
parties  to  acquire  the  interests  of  the  oth- 
ers in  this  manner.  It  Is  easily  apparent 
that  this  is  not  the  proper  way  by  which  to 
allot  the  mtire  subject  "to  any  party  who 
will  accept  it  and  pay  therefor  to  the  other 
parties  such  sums  of  money  as  their  inter* 
ests  therein  may  entitle  them  to." 

[7,  t]  Nor  was  there  any  authority  to  make 
this  sale  imder  that  branch  of  the  statute 
which  provides  for  "an  allotment  of  part  and 
a  sale  of  the  residue."  Here,  too,  the  sale 
must  be  made  in  the  execution  of  a  general 
partition  scheme,  in  which  all  the  parties 
are  given  equal  consideration.  Wherever 
there  is  a  sale  of  a  part  and  an  allotment  of 
the  residue,  the  part  allotted  must  be  divid- 
ed in  kind,  and  the  residue  must  be  sold  and 
the  proceeds  divided,  the  division  in  each 
case  being  made  among  all  the  parties  in  in- 
terest. Jackson  v.  Jackson,  110  Ta.  393,  66 
S.  E.  721. 

Inasmuch,  therefore,  as  the  sales  of  these 
two  Interests  to  Patrick  Hagan  were,  in  so 
far  as  the  record  before  us  discloses,  null 
and  void,  the  defense  offered  to  the  instant 
suit  by  Roberts  was  good  to  that  extent,  and 
should  have  been  sustained. 

The  next  Question  raised  by  the  appellant 
in  regard  to  the  Hagan  title  rests  upon  the 
contention  that  two  certain  deeds,  dated,  re- 
spectively, December  2,  1902,  and  December 
13,  1902,  from  sundry  heirs  of  Mrs.  Holdway 
to  Patrick  Hagan,  are  not  in  fact  absolute 
conveyances,  but  are  merely  executory  in 
their  nature,  and,  moreover,  if  they  are  abso- 
lute conveyances,  they  do  not  convey  a  fee- 
simple  tiUe  to  the  land.  This  objection,  cer- 
tainly as  to  the  deed  of  December  2,  1902, 
is  good,  but  it  ifl  fully  met  by  a  later  deed, 
dated  June  22,  1906.  This  later  deed,  how- 
ever, was  not  recorded  until  nearly  a  year 


after  this  suit  was  brought,  and  makes  its 
first  appearance  in  the  record  by  a  guarded 
stipulation  of  counsel,  made  after  the  case 
reached  this  court,  which  simply  files  the 
curative  deed  in  question  and  shows  that  it 
was  recorded  on  July  14,  1914,  and  that  this 
suit  was  brought  in  September  of  the  pre- 
ceding year.  The  clear  inference  from  the 
commissioner's  report  on  the  title  is  that  he 
had  not  seen  or  heard  of  It,  for  he  undw- 
takes  to  specify  the  deeds  by  which  Hagan 
acquired  the  title,  and  makes  no  inference  to 
this  one.  Whether  it  was  ever  brouf^t  to 
the  attention  of  the  circuit  court  the  record 
does  not  disclose.  This  deed  of  June  22, 
1906,  however,  removes  what  otherwise  ap- 
peared to  be  a  palpable  defect  in  the  tiUe; 
and  as  the  decree  must  be  reversed  <m  other 
grounds,  the  question  discussed  by  counsel 
as  to  the  effect  of  this  tardy  production  of 
the  deed  on  the  costs  of  the  suit  becomes  im- 
material. 

[9]  It  was  further  contended  In  appellant's 
cross-bin,  and  in  his  petition  for  appeal,  that 
certain  Judgments  against  his  Immediate 
grantor,  T.  G.  Wells,  constituted  liens  upon 
the  land,  entlUlng  him  to  relief.  The  an- 
swer to  this  claim  is  twofold:  First,  that  no 
lien  or  incumbrance  created  or  suffered  by 
Wells  could  prejudice  Hagan's  prior  lien  tat 
the  purchase  money ;  and,  second,  that  the 
record  satisfactorily  discloses  that  the  Judg- 
ments in  question  had  been  satisfied  before 
this  suit  was  instituted. 

The  decree  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit  coort 
to  allow  the  appellee  a  reasonable  tlme^  to  be 
prescribed  by  the  court,  to  perfect  the  title 
as  to  the  interests  of  Una  Culbertson  and  the 
Morefield  heirs,  and,  in  the  event  that  this 
cannot  be  done  In  whole  or  In  part,  to  refer 
the  cause  to  a  commissioner  to  ascertain 
what  sum  would  be  reasonable  and  just  as  a 
credit  to  the  appellant  for  the  interests  as  to 
which  the  appellee  Is  unable  to  make  good 
tiUe.  Clarke  v.  Hardgrore,  7  Orat.  (48  Va^ 
390,  407. 

Reversed. 

(m   Va.  SSi) 
PETERS  V.  PETERS. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  1917.) 

Equity  $=»368— Rbinstatsmknt  of  Cause. 

The  decree  in  a  suit  regarding  land  retired 
the  cause  from  the  docket  with  leave  to  either 
party  to  reinstate  on  notice  to  the  adverse  par> 
ty.  Twenty-one  years  thereafter  one  not  a 
party  to  the  original  suit  gave  notice  of  applica- 
tion for  reinstatement  to  the  original  defendants 
and  another  not  a  party,  and  asked  for  a  writ 
of  possession.  Without  other  allegation  or  evi- 
dence, the  court  awarded  writ  of  possession. 
Held,  that  the  court  had  no  jurisdiction  over 
the  land,  the  one  seeking  to  reinstate  or  the  new 
defendant,  and  its  decree  was  void,  since,  what- 
ever the  effect  of  the  leave  given  to  either  party 
to  the  original  suit  to  reinstate  it,  the  privilege 
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to  reinstate  could  be  exercised  only  within   a 
reasonable  time  and  by  one  of  the  parties. 

Appeal  from  Circnit  Court,  Scott  County. 

Suit  by  C.  C.  Peters  against  D.  G.  Blanary 
and  others,  which,  after  decree  for  complain- 
ant, was  reinstated  by  Martha  A.  Peters, 
survivor,  etc,  against  the  original  defendants 
and  John  M.  Peters.  From  a  decree  for 
Martha  A.  Peters,  Jolin  M.  Peters  appeals. 
Reversed,  with  direction  to  dismiss  the  pro- 
ceeding. 

W.  S.  Cox,  of  Gate  City,  for  appellant.  H. 
C  Ia  Richmond,  of  Gate  City,  for  aK>ellee. 

PRE!NTIS,  J.  This  Is  an  appeal  from  a 
decree  entered  January  22,  1916,  under  the 
following  circumstances:  In  1895  0.  C.  Pe- 
ters filed  his  bill  against  his  son-in-law,  D. 
C.  Flanary,  and  his  three  Infant  children,  al- 
leging, In  substance,  that  he,  Peters,  and  his 
wife,  Martha  A.  Peters,  had  on  the  6th  day  of 
April,  1887,  conveyed  a  certain  tract  of  land 
in  Scott  county,  Va.,  to  his  daughter,  Louisa 
E.  Flanary;  that  his  daughter  had  died, 
leaving  three  Infant  children  as  her  heirs  at 
law,  the  youngest  of  whom  at  that  time  was 
7  years  old;  that  In  the  conveyance  the 
grantors  reserved  a  lien  for  their  mainte- 
nance during  their  natural  lives;  that  Elan- 
ary  and  his  children  were  in  possession  of 
the  land  and  taking  the  profits  arising  there- 
from; that  Flanary  was  insolvent,  and  that 
he  had  been  unable  to  induce  Flanary  to  pay 
a  reasonable  compensation  for  the  mainte- 
nance of  himself  and  his  wife;  and  praying 
for  pecuniary  compensation  In  satisfaction 
of  the  lien. 

Tbe  guardian  ad  litem  for  the  infants  filed 
formal  answer  to  the  bill,  and  Flanary  an- 
swered, expressing  his  surprise  at  the  insti- 
tution of  the  suit,  and  alleged  that  he  believ- 
ed that  it  was  because  of  some  difTerences 
which  had  arisen  between  himself  and  his 
father-in-law;  that  the  land  was  almost 
worthless,  and  certainly  not  worth  a  law- 
suit, and  that  he  would  be  perfectly  willing 
to  abandon  the  land  and  deliver  it  to  the 
complainant;  and  asked  that  he  be  relieved 
from  any  costs. 

Thereupon,  on  November  23,  189S,  a  decree 
was  entered,  to  which  Flanary  consented, 
providing  that  possession  of  the  land  be  de- 
livered to  the  complainant,  C.  C.  Peters,  and 
Martha  A.  Peters,  his  wife,  to  be  by  them 
held  and  used  during  their  natural  life,  and 
aa  tenants  for  lUe,  they  to  keep  the  taxes 
paid  thereon,  and  a  writ  of  possession  there- 
for was  awarded,  and  no  costs  taxed  against 
the  defendants.  The  final  clause  of  the  de- 
cree reads  thus: 

"And  the  cause  is  retired  from  the  docket  with 
leave  to  either  party  to  reinstate  upon  reasona- 
ble notice  to  the  adverse  party." 

Nothing  more  appears  in  the  record  before 
OS  until  the  notice  upon  which  the  decree 
complained  of  is  based  was  Issued  by  Martha 


A.  Peters,  survivor,  etc.,  addressed  to  the  de- 
fendants in  the  original  suit  and  to  John 
M.  Peters,  tbe  appellant  This  notice  reads 
thus: 

"You  will  please  take  notice  that  on  the  18th 
day  of  January,  1916,  that  day  being  the  first 
day  of  the  January,  1916,  term  of  the  drcuit 
court  for  Scott  county,  Virginia,  I  shall  move 
the  said  court  to  reinstate  on  its  court  docket 
the  retired  chancery  cause,  styled  '0.  O.  Peters 
versus  D.  C.  Flanary  et  aL,'  pursuant  to  a 
decree  entered  in  said  cause  on  the  23d  day  of 
November,  189&.  The  object  of  the  reinstate- 
ment of  said  chancery  cause  is  to  obtain  from 
said  court  an  order  for  a  writ  of  possession  of 
the  land  mentioned  in  the  bill  and  proceedings." 

There  is  a  note  by  the  clerk  that  this  no- 
tice was  served  on  the  defendants  to  the 
original  suit  by  order  of  publication,  they 
being  nonresidents. 

Upon  this  notice,  and  without  other  allega- 
tion or  evidence,  the  court  entered  the  de- 
cree complained  of,  awarding  Martha  A. 
Peters  a  writ  of  possession  for  the  land. 

That  the  court  erred  in  entering  this  de- 
cree appears  to  be  manifest  from  a  recital 
of  these  facts.  Tbe  proceeding  under  the 
notice  Is  neither  a  suit  in  equity,  an  action 
at  law,  nor  based  upon  any  statute.  Martha 
A.  Peters  was  not  a  party  to  the  original 
suit;  neither  was  John  M.  Peters,  the  appel- 
lant here.  Whatever  the  effect,  if  any,  of 
the  leave  given  to  either  party  to  reinstate 
the  suit  in  the  decree  of  November  23,  1895, 
such  privilege  certainly  could  only  have  been 
exercised  within  a  reasonable  time,  and  by 
one  of  the  parties  to  the  original  suit  As 
neither  Martha  A.  Peters  nor  John  M.  Peters 
were  parties  to  that  suit,  the  cause  could  not 
be  reinstated  upon  the  notice  by  Martha  A. 
Peters.  If  John  M.  Peters  is  now  in  posses- 
sion of  the  property,  and  If  Martha  A.  Pe- 
ters Is  now  entitled  to  possession  thereof,  she 
should  assert  her  right  thereto  in  some  prop- 
er proceeding,  alleging  and  proving  the  facts 
upon  which  she  bases  her  claim.  The  court 
in  this  proceeding  had  no  Jurisdiction  over 
either  John  M.  Peters  or  Martha  A.  Peters, 
nor  over  the  land  apparently  Involved, in  the 
controversy,  and  the  decree  complained  of  is 
void.  Battalle  v.  Maryland  Hospital  for  the 
Insane,  76  Va.  63 ;  Wade  v.  Hancock,  76  Va. 
626;  Smith 'V.  PoweU,  98  Va.  431,  36  S.  B. 
522 ;  Echols  v.  Brennan,  99  Va.  ISO,  37  S.  B. 

786;«Snead  v.  Atkinson,  121  Va.  ,  92  S. 

E.  835. 

The  court  will  dismiss  this  proceeding. 

Reversed. 

Cia   Va.    808) 
MARTIN  T.   COMMONWEALTH.      (No.   U 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
20,  1917.) 

Physicians  and  Subqeons  ^=36(5)— Oftens- 
KB— "Pkaoticing  Medicine"  Withoot;  Li- 
cense. 
Acts  1916,  c.  84,  I  11,  declares  that  noth- 
ing in  the  act  shall  be  construed  to  affect  any 
nonitinerant  person  or  manufacturer,  who  me- 
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dianically  fits  or  sella  lenses,  artificial  eyes,  etc., 
or  is  engaged  in  a  mechanical  examination  of 
eyes  for  the  purpose  of  adjusting  spectacles, 
etc.  Section  12  declares  that  any  person  shall 
le  regarded  as  "practicing  medicine,"  within 
the  meaning  of  the  act,  who  shall  use  In  con- 
nection with  his  name  the  words  or  letters  "Dr.," 
TKxstor,"  "Professor,"  "M.  D.,"  or  "Healer," 
or  any  other  title,  word,  letter,  or  desij^nation, 
intending  to  designate  him  as  •  practitioner  of 
medicine,  or  of  being  able  to  heal,  care,  or  relieve 
those  suffering  from  injury  or  disease.  Accused 
obtained  for  nimself  and  his  associates  a  char- 
ter of  incorporation  under  the  name  of  "Dr.  J. 
Harry  Kartin,  Incorporated,"  and  displayed 
on  the  front  door  and  windows  of  his  place 
of  business  the  name  "Dr.  J.  Harry  Martin, 
Incorporated,  EJyes  Exclusively,"  and  "Dr.  J. 
Harry  Martin,  Incorporated,  Optometrist." 
Seld  that  as  the  business  legend  clearly  indi- 
cate<1  accused  was  engaged  only  in  fitting  glasses, 
he  was  not  guilty  of  practicing  medicine  without 
having  obtained  a  Ucense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Practico 
of  Medicine.] 

Error  to  Corporation  Conrt  of  Roanoke. 

J.  Harry  Martin  was  convicted  of  practlo- 
Ing  medldne  without  first  procuring  a  certifi- 
cate from'  the  Board  of  Medical  Ezamloers, 
and  he  brings  error.    Reversed. 

Halrston,  Hairston  A  Woodnun,  of  Roan- 
oke, for  plaintiff  in  error.  The  Attorney 
General,  for  the  Ckununonwealth. 

WHITTT/B,  P.  Martin  brings  error  to  a 
JiMgrnoit  of  conviction  for  practicing  med- 
ldne In  the  city  of  Roanoke  without  first 
having  procured  a  certificate  from  the  board 
of  medical  examiners  of  Virginia,  and  sen* 
tendng  him  to  pay  a  fine  of  $50. 

The  essential  facts  are  these :  Accused  was 
graduated  from  a  Kansas  school  with  the 
degree  of  "Doctor  of  Optometry."  On  March 
6,  1912,  he  obtained  for  himself  and  his  as- 
sociates a  (diarter  of  incorporation  under 
the  name  of  "Dr.  Harry  Martin,  Incorporat- 
ed." The  principal  office  of  the  corporation 
was  located  in  the  dty  of  Roanoke,  and  its 
diief  business  was  manufacturing  and  deal- 
ing in  optical  goods.  Accused,  at  the  time,  of 
the  prosecution,  was  a  nonltlnerant  optidan 
engaged  in  the  practice  of  optometry,  and 
had  been  so  employed  since  the  year  1884. 
He  had  the  following  display  letters  on  the 
front  door  and  windows  of  his  place  of  busi- 
ness: "Dr.  J.  Harry  Martin,  Incorporated, 
Byes  Exclusively,"  and  "Dr.  J.  Harry  Ular- 
tln.  Incorporated,  Optometrist"  It  did  not 
appear  that  accused  had  ever  practiced  or 
offered  to  practice  medicine  or  surgery,  ei- 
ther In  the  cU7  of  Roanoke  or  elsewhere. 

Upon  this  evidence  the  trial  conrt,  over  the 
objection  of  accused,  Instmcted  the  Jury 
that,  if  they  believed  from  the  evidence  that 
he  had  used  the  display  letters  and  words 
indicated  above  on  the  door  and  windows 
of  his  shop,  then,  as  a  matter  of  law,  he  was 
practldng  medicine,  and  was  guilty  as  charg- 
ed in  the  Indictment 


The  prosecution  is  founded  on  diapter  84, 
i  12,  Acts  1916,  pp.  138,  147.  The  parts  U 
section  12  held  to  be  applicable  to  Oils  case 
read  as  follows:  , 

"Definition  of  Practioe  of  Medicine. — Any  5e^ 
son  shall  be  regarded  as  practidng  medicine  with- 
in the  meaning  of  this  act  *  *  *  (2)  or  who 
shall  use  in  connection  with  his  name  the 
words  or  letters  'Dr.,'  T>octor,'  'Professor,'  'M. 
D.'  or  'Healer,'  or  any  other  title,  word,  letter 
or  designation  intending  to  imply  or  deagnale 
him  as  a  practitioner  of  medicine  in  any  of  its 
branches,  or  of  being  able  to  heal,  cure,  or  n- 
lieve  those  who  may  be  suffering  from  injnry  or 
deformity  or  disease  of  mind  or  body.  This  sec- 
tion shall  also  apply  to  corporations." 

If,  standing  alone,  the  display  signs  or  let- 
ters employed  by  accused  can  be  said  to  bring 
blm  within  the  condemnation  of  section  12 
(which  we  need  not  dedde),  neverthtiess, 
when  that  section  is  read  in  connectloa  witb 
section  11,  it  is  quite  dear  that  he  Is  not  gnil- 
ty  of  the  offense  of  which  he  has  been  con- 
victed. Under  "Exemptions  from  Examina- 
tions— Exceptions,"  section  11,  after  dedar- 
ing: 

"Nothing  in  this  act  shall  be  ecHistrued  to 
affect   commissioned   or  contract   medical  offi- 
cers serving  in  the  United  States  army,  naTV 
or  public  health  and  marine  hospital  service, 
etc. 

— continues: 

"Or  any  nonltlnerant  person  or  manufacturer 
who  mechanically  fits  or  sells  lenses,  artificial 
eyes,  •  •  *  or  is  engaged  in  the  m^anical 
examination  of  eyes  for  the  purpose  of  adjustiiig 
spectacles,  eye-glasses  or  lenseet,    •    •    *^ 

Thus  it  plainly  appears  that  the  bnslneai 
or  avocation  of  accused  is  included  in  the 
foregoing  exemption  or  exception,  and  that 
he  was  not  amenable  to  this  prosecntloo. 
We  may  also  direct  attention  tb  Acts  1916, 
c.  148,  p.  261,  whidi  defines  and  regnlates 
the  practioe  of  optometry,  an'd  makes  provi- 
sion for  the  establishment  of  a  board  of  ex- 
aminera  in  optometry,  etc. 

For  these  reasons,  the  judgment  ot  the 
corporation  court  of  the  dty  of  Roanoke  most 
be  reversed,  and  the  case  remanded  for  fur- 
ther proceedings. 

Reversed. 


(in   V«.   8(B) 
MARTIN  V.  COMMONWEALTH.    (No.!) 

(Supreme  Court  of  Appei^s  of  Virginia.    Sept 
20.  1017.) 

Error  to  Coiporation  Conrt  of  Roanokew 
J.  Harry  Martin  was  convicted  of  crime,  and 

he  brings  error.    Reversed. 
Hairstoo,  Hairston  A  Woodmm,  of  Roanoke, 

for  plaintiff  in  error.     The  Attorney  General, 

for  the  Commonwealth. 

WHITTLE,  P.  This  case  is  not  distinguish- 
able in  principle  from  the  case  of  J.  Harry 
Martin  v.  Commonwealth,  93  8.  B.  623,  in  which 
an  opinion  has  been  handed  down  at  the  pres- 
ent term;  and,  for  the  reasons  stated  therein, 
the  judgment  in  this  case  must  also  be  reveneo, 
and  the  case  remanded  for  further  proceedings 

Reversed. 
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(121    Ta.    SSI) 

DICKENS  et  «1.  ▼.  RADFORIX-WILUS 
SODTHBRN  RT,  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  1917.) 

1.  Statdtks  «=5»U7(1)— Subjects  and  Ttems 
OF  Acts— Validity. 

Code  1904,  |  1103a,  entitled  "Procedure  by 
which  onpaid  sabseriptions  to  joint-stock  com- 
panies may  be  recovered  by  said  companies,  their 
creditors,  receivers,  trustees,  assigTiees,  or  any 
other  person,"  is  not  defective  in  title  in  that  ft 
deprives  courts  of  eqni^  of  jurisdiction  to  deter- 
mine the  validi^  of  subscriptions  to  stodc  with- 
out mentioning  sndi  purpose  in  the  title. 

2.  COBPOBATTONS     «=>2^1)  —  SUBBCBIPTIONS 

TO  Stock— BwroBciNO  Payment.  • 

Code  1904,  |  1108a,  as  to  procedure  for  col- 
lection from  subscribers  of  the  unpaid  portion 
of  their  subscriptions  to  corporate  stock  applies 
exclnsivei;^  to  suits  or  motions  by  the  company 
and  creditors  or  subordinate  claimants  under 
the  company. 

3.  COBFOBATIONS      <8=>259(7)  —  SCBSCBIPTIOnS 

TO  Stock— Bnfokcino  Payment. 
Such  statute  imposes  no  limitation  on  the 
right  of  a  stockholder  to  resort  to  any  appro- 
priate remedy  for  relief  from  liability  on  his 
subscription  unless  he.  delays  action  until  after 
snit  or  motion  under  such  statute,  and  he  can- 
not then,  by  resort  to  equity,  oust  the  jurisdic- 
tion acquired  by  a  common-law  court. 

4.  Corporations  *=»262(1)— Subsceiption  to 
Stock— Bntobcino  Payment. 

Code  1904,  {  1103a,  as  to  proceedings  to 
recover  the  unpaid  subscription  to  corporation 
stock,  leaves  unimpaired  the  defenses  which  the 
stockholder  has  under  section  3299,  although  it 
denies  him  power  to  defeat  the  exclusive  juris- 
dicticm  of  the  common-law  court  by  going  into 
equity  under  8e<^on  8300. 

5.  Gobpobations  «=5»271  —  SuBsoBiFnoKB  to 
SrocK-r-BKroBCiNO  Paymknt. 

On  trial  of  ,a  motion  under  Code  1904,  { 
1103a,  to  recover  unpaid  subscription  to  cor- 
poration sto<^,  the  court  should  submit  to  the 
Jnry  all  the  issues  of  fact  involving  the  validity 
of  ^e  subscription  or  other  matter  constituting 
a  defense  in  order  that  a  complete  determination 
ioi  the  controversy  may  be  made. 
Sims,  J.,  dissenting. 

Appeal  from  Oorporatl«i  Court  of  Rad- 
ford. 

Snit  by  S.  T.  DlAens  and  others  against 
the  Radford-Wlllls  Southern  Railway  Com- 
pany. From  a  decree  dismissing  the  bill  on 
demurrer,  plaintiffs  appeal.     AfBrmed. 

Harless  *  Colhonn,  of  Christlanburg,  and 
H.  O.  O^ler,  of  Bast  Radford,  for  appellants. 
Jordan  &  Boop,  of  Bast  Radford,  and  W.  W. 
Goldsmith,  of  Radford,  for  appellee. 

■WHirTLB),  P.  Appellee,  the  Badford-WU- 
lla  Southern  Railway  Company,  pursuant  to 
section  1108a  of  the  Code,  was  proceeding  by 
separate  motions  on  the  common-law  side  of 
the  corporatioa  court  of  the  city  of  Badford 
to  recover  from  Dltdcens  and  other  stock- 
bolders  the  amount  of  their  respective  sub- 
acriptions  to  the  capital  stock  of  the  com- 
pany, when  appellants  obtained  a  temporary 
Injonctlon  restraining  the  company  from  the 
proeecutlon  of  the  motions  at  law.  The  bill 
likewise  omtalneU  the  prayer  for  cancella- 


tlcm  and  rescission  of  the  contracts  of  sub- 
scription for  shares  of  stock  on  the  ground 
that  they  were  procured  by  false  and  fraud- 
ulent representations  of  the  company  and 
Its  officers  and  agents.  EYom  a  decree  dis- 
missing the  bill  on  demurrer  this  a.ppeal  was 
granted. 

The  statute  (now  section  1103a  of  the  Code) 
first  appeared  in  the  Acts  of  1895-06,  p.  25, 
and  waa  amende  by  Acts  1897-9S,  p.  16.  It 
is  matter  of  local  history  that  this  legisla- 
tion was  the  product  of  the  "boom"  of  1890, 
which  swept  over  the  state  at  that  period 
leaving  financial  mln  in  its  trail.  The  leg- 
islation was  distinctly  Intended  as  a  relief 
measure  to  subscribers  to  stock  in  these 
boom  corporations,  whidi  sprang  up  In  al- 
most every  section  of  the  state. 

We  shall  first  consider  the  objection  raised 
to  the  constitutionality  of  section  1103a  on 
the  ground  of  alleged  Insufficiency  of  tha 
title  under  section  62  of  the  Constitution. 

The  title  reads: 

"Procedure  by  which  unpaid  subscriptions  to 
joint-stock  companies  may  oe  recovered  by  said 
companies,  their  creditors,  receivers,  trustees, 
assignees,  or  any  other  persMi." 

And  the  act  is  as  follows : 

"All  suits  or  motions  for  the  recovery  of  un- 
paid subscriptions  to  the  stock  of  any  joint- 
stock  company  shall  be  brought  in  the  courts 
of  common  law  of  this  commonwealth  in  the 
county  or  corporation  where  the  defendant  re- 
sides, if  he  be  a  resident  of  this  state,  or  in 
the  case  of  a  joint  or  partnership  subscription 
then  in  the  coun^  or  corporation  in  this  state 
in  which  either  of  the  joint  subscribers  or  any 
member  of  the  partnership  subscribing  shall 
reside;  and  said  courts  snail  have  exdusive 
jurisdiction  to  hear  and  determine  all  questions 
involving  the  validity  of  such  subscripboos,  but 
nothing  herein  contained  shall  be  construed  to 
deprive  courts  of  chancery  of  their  jurisdiction 
to  settle  and  wind  up  the  affairs  of  insolvent 
corporations  or  to  maike  assessments  on  unpaid 
stock  subscriptions. 

"In  all  cases  where  it  is  necessary  to  resort 
to  a  court  of  equity  for  the  purposes  aforesaid 
the  courts  shall  direct  the  trustee,  assignee,  or 
receiver,  as  the  case  may  be,  to  sue  at  law  when 
necessary  to  recover  any  call  or  assessment,  and 
the  defendant  shall  be  entitled  to  a  jury  where 
the  amount  involved  exceeds  $20,  and  said  suits 
shall  be  governed  in  all  respects  by  the  provi- 
sions of  this  act.  All  pleas,  defenses,  and  evi- 
dence which  would  be  admissible  if  the  company 
were  solvent  shall  be  equally  admissible  and 
shall  have  the  same  effect  in  law  in  any  action 
brought  after  tiie  insolvent  of  any  such  com- 
pany, except  where  the  defense  relied  upon  is 
an  agreement  oa  the  part  of  the  corporation 
not  to  assess  the  face  value  of  the  stock  sub- 
scribed and  such  agreement  was  unknown  to  the 
creditor  «t  the  date  of  his  contract ;  and  this  act 
shall  apply  to  all  suits  heretofore  or  hereafter 
brought  where  no  final  judgment  or  decree  on 
the  merits  has  been  rendered:  Provided,  that 
where  chancery  suits  are  pending  at  the  time 
of  the  passage  of  this  act,  in  which  it  is  sought 
to  recover  unpaid  sto<^  subscriptions,  the  stat- 
ute of  limitations  shall  not  run  as  to  any  al- 
leged subscription  during  the  time  which  shall 
have  elapsed  between  the  institution  of  such  suit 
and  one  month  after  an  order  shall  have  been 
entered  authorizing  a  common-law  action  as 
provided  in  this  act  for  the  recovery  of  such 
subscription." 
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[1]  The  objection,  U  we  aiqprehend  It,  Is 
not  tbat  the  title  'does  not  sufficiently  ex- 
press the  main  object  of  the  act,  whldi  Is  to 
prescribe  the  procedure  by  which  the  com- 
pany, and  other  designated  parties,  may  re- 
cover unpaid  subscriptions  to  Joint-stock  com- 
panies, but  that  the  act  deprives  courts  of 
equity  of  Jurisdiction  to  determine  the  validi- 
ty of  such  subscriptions,  without  making 
mention  of  such  purpose  in  the  title.  This 
we  conceive  to'  be  a  mlsoonceptlon  both  of 
the  title  of  the  act  and  the  design  of  section 
62  of  the  CkmsUtutlon. 

Commonwealth  v.  Iverson  Brown,  91  Va. 
762,  21  S.  K.  357,  28  h.  R.  A.  110,  is  the  lead- 
ing case  on  the  subject.  Riely,  Judge,  In 
delivering  the  opinion  of  the  court,  discussing 
this  provision  at  page  771  of  91  Va.,  at  page 
360  of  21  S.  E.  (28  L.  B.  A.  110),  observes: 

"The  provisiim  of  the  (Constitution  is  a  wise 
and  wholesome  one.  Its  purpose  is  apparent. 
It  was  to  prevent  the  members  of  the  Legisla- 
ture and  the  t>eople  from  being  misled  by  the 
title  of  a  law.  It  was  intended  to  prevent  the 
use  of  deceptive  titles  as  a  cover  for  vicious 
legislation;  to  prevent  the  practice  of  bringing 
together  into  one  bill  for  corrupt  purposes  sub- 
jects diverse  and  dissimilar  in  Uieir  nature,  and 
having  no  necessary  connection  with  each  oth- 
er; and  to  prevent  surprise  or  fraud  in  legisla- 
tion by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  intimation.  And,  on  the  oth- 
er hand,  it  was  not  intended  to  obstruct  honest 
legislation,  or  to  prevent  the  incorporation  into 
a  single  act  of  the  entire  statutory  law  upon 
one  general  subject.  It  was  not  designed  to 
embarrass  legislation  by  compelling  the  multi- 
plication of  laws  by  the  passage  of  separate  acts 
on  a  single  subject  Although  the  act  or  stat- 
ute authorizes  manjr  things  of  diverse  nature  to 
be  done,  the  title  will  be  sufficient  if  the  things 
authorized  may  be  fairly  regarded  as  in  further- 
ance of  the  object  expressed  in  the  title.  It  is 
therefore  to  be  liberally  construed  and  treated, 
so  as  to  uphold  the  law,  if  practicable." 

This  lucid  ezpoeltloD  of  the  subject  by 
Judge  Riely  Is  sustained  by  the  highest  au- 
thorities, and  has  been  uniformly  followed 
by  subsequent  decisions  of  this  court  It 
leaves  nothing  to  be  said  in  defense  of  the 
title  to  section  1103a.  The  fact  tbat  a  new 
procedure  was  to  be  provided  by  the  ^ct 
for  the  recovery  of  unpaid  subscriptions  nec- 
essarily Implied  that  a  change  in  existing 
r^nedles  was  Intended.  And,  besides,  it 
would  be  Impracticable  to  embrace  In  the 
title  to  such  an  act  the  various  remedies,  of- 
fensive and  defensive,  afTectlng  subscriptions 
to  stock.  Yet,  the  omission  of  any  one  of 
them,  according  to  the  contention  of  appel- 
lants, would  render  the  act  unoonstitutlonaL 
Such  a  construction  of  this  wise  provision 
can  hardly  be  expected  to  meet  with  favor- 
able consideration. 

[2,  8]  Some  confusion  of  thought  seems  to 
have  arisen  with  respect  to  the  scope  of  the 
remedy  provided  by  section  1103a.  It  ap- 
plies exclusively  to  suits  or  motions  by  the 
company  and  creditors  (or  subordinate  claim- 
ants under  the  company)  to  recover  unpaid 
subscriptions  to  the  stock.  In  such  proceed- 
ing, therefore,  the  stockholder  must  necessari- 


ly occupy  the  position  of  defendant;  but  the 
statute  imposes  no  limitation  upon  the  right 
of  a  stockholder  who  chooses  to  take  the 
initiative  (before  suit  or  motion  under  sec- 
tion 1103a  has  been  instituted)  to  resort  to 
any  appropriate  remedy  for  relief  from  lia- 
bility on  his  subscription.  If,  however,  he 
delays  action  until  after  suit  or  motion  has 
been  brought  against  him  to  recover  bis  un- 
paid subscription,  be  cannot  then  by  resort 
to  equity,  or  otherwise,  oust  the  exclusive 
Jurisdiction  acquired  by  the  common-law 
court  under  the  statute.  Nevertheless,  tne 
statute  afTords  the  stockholder  an  adequate 
ftnd  complete  remedy,  and  clothes  the  oom- 
mon-law  court  with  exclusive  Jurisdiction  to 
hear  and  determine  all  que^lons  Involving 
the  validity  of  such  subscrlpidcm. 

The  defendant  Is  entitled  to  a  trial  by 
Jury;  and  Ip  Burks'  Pleading  and  Practice, 
i  100,  p.  174,  It  is  said: 

"Defense  may  be  made  either  by  formal  pleas, 
or  by  an  informal  statement  in  writing  of  the 
grounds  of  defense.  In  these  proceedings  by  mo- 
tion it  is  intended  that,  in  so  far  as  possible, 
all  formalities  and  technicalities  shall  be  done 
away  with.  And  this  policy  extends  to  the 
modes  of  making  defense,  as  well  as  to  the  no- 
tice of  the  motion.  Accordingly,  it  is  held  that 
no  formal  pleas  are  necessary,  except  in  cases 
where  statutes  require  them,  but  that  the  de- 
fendant may  make  his  defense  by  an  informal 
statement  in  writing  of  the  grounds  of  his  de- 
fense. This  statement  will  be  treated  as  a  plea 
or  pleas,  and  the  plaintiff  may  reply  thereto 
with  like  informality.  The  defendant,  however, 
may  plead  formally  if  he  chooses,  according  to 
the  course  of  the  common  law,  and  this  Is  in  all 
cases  the  better  practice.  But  in  every  case  an 
issue  must  in  some  way  be  made  up  on  the  rec- 
ord, in  order  to  have  a  trial  by  jn^."  Super- 
visors V.  Dunn,  27  Grat  (68  Va.)  W8:  Preston 
V.  Salem  Improvement  Co.,  91  Va.  583,  22  S. 
B.  486;  HaU  v.  RaUiflT,  98  Va-  827,  24  S.  E. 
1011. 

[4]  The  constructl(»  that  we  have  placed 
upon  section  1103a  leaves  unlmiuired  the 
right  of  a  stockholder  proceeded  against  un- 
der that  statute  to  avail  of  all  defenses  af- 
forded by  section  3209;  yet  by  Implication  it 
qnallfles  section  3300  to  the  extent  of  deny- 
ing to  such  stockholder,  who  has  not  filed  a 
special  plea  of  set-off,  power  to  defeat  the  ex- 
clusive Jurisdiction  of  the  common-law  court 
by  going  Into  equity  under  that  section.  Sec- 
tion 3300  does  not  invest  a  litigant  with  ad- 
ditional remedies  In  equity,  but  Umits  his 
right  to  such  resort  to  equity  as  he  would 
have  been  entitled  to  if  section  3299  bad  not 
been  enacted;  and  he  would  have  possessed 
no  such  right  under  section  3300,  after  a  pro- 
ceeding at  law  had  been  Instituted  against 
him  by  the  company,  or  those  claiming  under 
it.  In  accordance  with  the  provisions  of  sec- 
tion 1103a,  for  the  recovery  of  the  amount 
due  on  his  stock  subscription.  It  Is  true  that 
section  3299  does  not  give  the  common-law 
court  Jurisdiction  to  cancel  or  rescind  the  con- 
tract for  fraud,  the  scope  of  the  section  only 
being  to  grant  relief  by  way  of  equitable  set- 
off. It  Is  also  true  tbat  in  the  state  of  the 
law  prior  to  the  enactment  of  sectlcn  1108a, 
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common-law  courts  were  without  jurisdiction 
to  afford  adequate  and  complete  relief  in  the 
case  before  us.  But,  aa  we  hare  seen,  it  was 
the  purpose  of  the  Legislature  by  that  enact- 
ment to  revise  the  law  in  that  respect  and  to 
confer  upon  common-law  courts  "exdusive 
jurisdiction  to  hear  and  determine  all  ques- 
tions inyolvlng  the  T^Ildity  of  such  subscrip- 
tions." It  would  be  difficult  to  conceive  how 
a  more  adequate  and  complete  remedy  could 
be  devised  than  to  invest  a  court  In  a  given 
procedure  with  exclusive  Jurisdiction  to  hear 
and  determine  all  questions  Involved. 

[S]  On  the  trial  of  such  motion,  the  court 
by  appropriate  pleas,  or  statement  in  writing 
of  grounds  of  defense,  should  submit  to  the 
jury  all  Issues  of  fact  involving  the  validity 
of  the  subscription,  or  other  matter  constitut- 
ing a  defense  to  a  recovery,  in  order  that  a 
complete  determination  ct  the  controversy 
may  be  made. 

We  are  of  opinion  that  the  decree  of  the 
corporation  court  sustaining  the  demurrer 
and  dismissing  appellants'  bill  for  want  of 
Jurisdiction  was  plainly  right,  and  should  be 
affirmed. 

Affirmed. 

SIMS,  J.  (dissenting).  If  the  statute  (sec- 
tion 1103a,  Pollard's  Ck)de  of  Va.  1904)  has 
not  taken  it  away,  courts  of  equity  have  Ju- 
risdiction to  entertain  a  bill  such  as  that  of 
the  appellants  in  the  case  before  us,  to  can- 
cel a  stock  subscription  obtained,  as  alleged, 
by  fraudulent  misrepresentations.  Section 
3300,  Pollard's  Code  of  Va.  1904;  Robrer  v. 
Strickland,  116  Va.  755,  82  S.  B.  711;  Burks' 
PI.  ft  Pr.  454;  1  Whltehurst,  EJq.  Pr.  |  296,  p. 
510;  Seldon  v.  WllUams,  108  Va.  542,  62  S. 
&  380;  3  Elliott  aa  Contracts,  |  2428;  9 
Corpus  Juris,  p.  1174;  Manning  v.  Berdan  (C. 
G.)  135  Fed.  161;  Jones  v.  Bolles,  9  Wall.  364, 
19  U  E^d.  734;  Dotson  v.  Ktrk,  180  Fed.  15, 
103  C.  0.  A.  368;  16  Va.  Law  Beg.  620';  Kll- 
boum  V.  Sunderland,  130  U.  S.  505,  9  Sup. 
Ct.  594,  32  L.  Ed.  1005 ;  Bosher  v.  Richmond, 
etc,  Co.,  89  Va.  455,  16  S.  E.  360,  37  Am.  St 
Rep.  879:  Oglesby  Co.  v,  Ould  Co.,  U7  Va. 
546,  86  8.  B.  475;  Richlands  OU  Co.  v.  Mor- 
rlss,  108  Va.  288,  61  S.  E.  762;  Jordan  v.  An- 
nex Corp.,  109  Va.  625,  64  S.  a  1060,  17  Ann. 
Cas.  267.  This  is  conceded  by  the  majority 
opinion. 

To  the  well-settled  rule  that  "courts  of  eq- 
olty  having  once  acquired  Jurisdiction  never 
lose  it  because  Jurisdiction  of  the  same  mat- 
ters is  given  to  courts  of  law,  unless  the  stat- 
ute conferring  eadi  Jurisdiction  uses  prohibi- 
tory or  restrictive  words"  (8  Ency.  Dig.  Va. 
&  W.  Va.  Rep.  p.  869)  there  is  a  necessary 
corollary,  namely,  that  where  such  a  statute 
uses  prohibitory  or  restrictive  words,  the  eq- 
uity Jurisdiction  Is  not  taken  away  beyond 
the  requirement  of  such  words. 

With  respect  to  the  statute  (section  1103a) 
referred  to,  the  following  may  be  observed: 

The  statute,  as  appears  on  the  face  of  it, 
was  enacted  to  limit  and  confine  the  remedy 


for  the  enforcement  of  stock  subscription 
contracts  to  courts  of  law,  In  suits  or  mo- 
tions to  recover  such  unpaid  subscriptions. 
It  was  enacted  for  the  benefit  of  the  sub- 
scribers to  stock  and  not  in  any  way  to  limit 
or  confine  their  remedy  for  relief  from  lia- 
bility on  stock  subscription  contracts  when 
such  remedy  theretofore  existed.  As  was 
held  by  this  court  in  Mountain  Lake  Land 
Co.  V.  Blair,  109  Va.  147,  63  S.  B>,  761,  of 
said  statute: 

"All  that  was  intended  to  be  accomplished  by 
the  statute  was  to  deprive  courts  of  equity  of 

*  •  •  concurrent  jurisdiction  with  courts  of 
law  In  the  enforcement  of  the  legal  right  and 
to  restrict  the  bringing  of  actions  upon  the  con- 
tract of  lubtoription  to  the  law  court.  Apart 
from  ihit  purpote  of  the  act,  it  kavet  oourt»  of 
chancery  with  their  jurisdietion  unimpaired. 
Reed  v.  Gold,  102  Va.  37,  46  S.  B.  858  [868]." 
(Italics  supplied.) 

The  statute  in  question,  therefore.  Is  not 
applicable  to  and  does  not  in  any  way  affect 
the  right  of  a  stock  subscriber  to  institute 
and  maintain  a  bill  in  equity  for  relief  from 
a  stock  subscription  contract.  It  is  concur- 
rent with  his  right  given  by  section  1103a  to 
Insist  that  a  suit  againat  him  to  enforce  the 
stock  subscription  contract  by  the  company 
or  other  person  named  in  such  statute  be  in- 
stituted by  them  only  in  a  common-law 
court  That  is  to  say  (as  Indeed  clearly  ap- 
pears from  the  language  of  said  statute,  sec- 
tion 1103a,  itself),  such  statute  provides  with 
respect  to  "all  suits  or  motions  for  the  recov- 
ery of  unpaid  subscriptions  to  the  stock  of 
any  Joint-stock  company,"  initiated  by  the 
persons  named  in  the  statute,  that  they  shall 
"be  brought  in  the  courts  of  common  law  of 
this  commonwealth.  •  •  •  •»  And  the  pro- 
vision in  such  statute  that  the  courts  of  com- 
mon law  "shall  have  exclusive  Jurisdiction  to 
hear  and  determine  all  questions  involving 
the  validity  of  tuch  aubscriptiong"  (italics 
supplied)  must  be  read  and  Interpreted  in  the 
light  of  the  sole  object  of  the  statute  afore- 
said, namely,  "to  deprive  courts  of  equity  of 

•  •  •  concurrent  Jurisdiction  with  courts 
of  law  In  the  enforcement  of  the  legal  rights" 
(of  the  persons  named  in  the  statute,  against 
the  stock  subscriber)  "upon  the  contract  of 
subscription.  •  •  *.•'  The  language,  "all 
questions  involving  the  validity  of  such  sub- 
scriptions" used  in  such  statute,  can  there- 
fore refer  only  to  questions  arising  in  suits 
"brought"  Or  initiated  by  such  persons 
against  the  stock  subscriber  to  enforce  such 
subscription  contracts,  which  in  turn  are  nec- 
essarily confined  to  questions  of  defense  of 
the  stock  subscriber  interposed  to  the  en- 
forcement against  him  of  such  contracts. 
The  statute  gives  the  stock  subscriber  no 
right  to  any  affirmative  relief  against  the 
company  to  obtain  a  cancellation  of  the  con- 
tract It  did  not  need  to  do  so,  since  he  had 
that  remedy  In  equity.  The  statute  added  to 
this  remedy  in  equity  the  right  in  the  stodi 
subscriber  to  require  any  proceeding  against 
Mm  to  be  by  a  suit  or  motion  in  the  courts 
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of  common  law.  Finding  such  right  given 
by  statute  to  fall  short  of  giving  him  the  re- 
lief which  his  remedy  for  cancellation  of  the 
contract,  existing  In  equity  as  aforesaid, 
would  give  him,  the  stock  subscriber,  in  the 
case  before  ns,  by  bringing  his  suit  in  equity, 
as  he  did,  waived  his  right  to  require  the 
plaintiit  in  such  action  to  enforce  the  alleged 
contract  only  in  a  court  of  law,  and -would 
not  be  heard  to  complain  if  the  court  of 
equity  should  enforce  such  contract  in  the 
equity  suit  in  the  event  he  should  fall  to 
prove  the  fraudulent  representations  he  al- 
lies. The  statute  (section  U03a),  having 
reference  only  to  suits  initiated  by  thote 
teekinp  to  enforce  stock  subscription  con- 
tracts and  not  to  suits  in  equity  initiated  ip 
the  stock  aubtcriber,  cannot  be  construed  to 
take  away  or  limit  the  Jurisdiction  of  a 
court  of  equity  in  suits  initiated  by  the  stock 
subscriber  invoking  the  ancient  and  well-set- 
tled jurisdiction  of  equity  to  cancel  such  a 
contract  as  aforesaid.  Such  Jurisdiction, 
existing  as  aforesaid,  once  taken  at  the  in- 
stance of  the  stock  subscriber,  extends  to  the 
going  on  of  the  court  to  give  complete  relief 
to  all  parties,  even  to  the  extent  of  enforcing 
the  stock  subscription  contract  against  the 
plaintiff.  If  such  relief  is  sought  by  the  de- 
fendant therein  by  appropriate  pleading  In 
accordance  with  tJbe  practice  established  in 
equity. 

The  majority  opinion  does  not  touch  upon 
what  la  said  in  the  next  preceding  paragraph, 
but  it  is  in  accord  with  the  residue  of  what 
is  said  above,  if  the  stock  subscriber  should 
institute  a  suit  In  equity  to  cancel  the  stock 
subscription  contract  before  suit  or  motion 
under  section  1108a  aforesaid,  holding  that 
in  such  case  the  last-named  statute  tms  no 
application.  Tlie  majority  opinion  adds, 
however,  that  if  the  stock  subscriber  delays 
action  until  after  suit  or  motion  has  been 
brought  against  bim  to  recover  Ills  unpaid 
subscription,  "he  cannot  then  resort  to  equity, 
or  otherwise  oust  the  exclusive  Jurisdiction 
acquired  by  the  common-law  court  nnder  the 
statute.  Nevertheless  the  statute  affords  the 
stockholder  an  adequate  and  complete  rem- 
edy. *  *  • "  I  cannot  concur  in  these 
conclusions. 

With  respect  to  the  former  conclusion:  I 
do  not  percelre  anything  in  the  statute  in 
question  maldng  it  any  more  applicable  to 
such  a  suit  as  aforesaid  by  a  stock  subscriber 
after  than  before  suit  or  motion  under  it  has 
been  instituted  to  enforce  the  stock  subscrip- 
tion contract.  I  think  the  true  distinction 
Is  that  such  statute  has  no  application  at  any 
time  to  a  suit  in  equity  as  aforesaid  by  a 
stock  subscriber;  and  that  after  suit  or  mo- 
tion under  such  statute  has  been  instituted 
to  enforce  the  stock  subscription  contract, 
the  atoA  subscriber  still  has  his  remedy 
aforesaid  in  equity  unimpaired,  unless  he  is 
cut  off  therefrom  by  section  3300,  Pollard's 


Code  1904,  by  reason  of  his  having  tendered 
in  the  common-law  proceeding  a  plea  which 
had  not  been  there  rejected,  raising  therein 
the  same  issue  of  fact  which  he  would  have 
to  rely  on  in  the  equity  suit,  and  issue  in 
fact  being  Joined  in  the  common-law  proceed- 
ing on  such  plea  and  such  issue  being  thera 
found  against  him. 

Said  section  3300,  so  far  as  applicable,  is 
as  follows: 

"If  a  defendant,  entitled  to  such  plea  u  is 
mentioned  in  the  preceding  section,  shall  not 
tender  it,  or  thoagh  he  tender  II;  if  it  be  reject- 
ed for  not  beinr  offered  in  due  time  be  shall 
not  be  precluded  from  snch  relief  in  equity  »» 
he  would  have  been  entitled  to  if  the  preceding 
section  had  not  been  enacted.  If,  when  an  is- 
sue in  fact  is  joined  thereon,  snch  issue  be  found 
against  the  defendant,  he  shall  t>e  barred  of  re- 
lief in  equity  upon  tbe  matters  alleged  in  the 
plea,  unless  upon  such  ground  aa  would  entitle 
a  party  to  relief  against  a  judgment  in  other 
cases.    •    •    • " 

It  is  the  raising  by  the  stock  subscriber  of 
such  issue  in  the  common-law  proceeding  and 
the  decision  of  such  issue  against  him  there 
which  aloue  can  deprive  him  of  his  remedy 
in  equity  aforesaid;  not  the  institution  of  the 
suit  or  motion  against  him  nnder  section 
1103a  aforesaid. 

Nor  can  I  c<H>cnr  In  the  conclusion  that 
tbe  statute  (section  1103a)  affords  the  stock 
subscriber  "an  adequate  and  complete  rem- 
edy." It  affords  him  no  remedy  to  cancel 
the  stock  subscription  contract  It,  as  afore- 
said, does  not  even  purport  to  give  the  stock 
subscriber  any  affirmative  relief.  It  does  not 
authorize  the  common-law  court  to  cancel  the 
contract  Without  statutory  authority  snch 
court  is  iMwerless  to  grant  such  relief.  This 
being  true,  it  seems  clear  to  me  that  snch 
statute  does  not  afford  an  adequate  and  com- 
plete remedy  to  the  stock  subscriber. 

For  the  foregoing  reasons  I  am  of  opinion 
that  (he  decree  complained  of  is  erroneous 
and  should  be  reversed,  and  I  am  therefore 
constrained  to  dissent  from  the  majority 
opinion  of  the  court 

""~~"  (m  Va.  3M) 

OABBBTT  T.  SHEAD. 

(Sapreme  Court  of  Appeals  of  Virginia.    S^t 
18.  1B17.) 

Appiai.  and  X^rbob  «s>781(7)— DismssaI/— 
Moot  Qtjkstior'. 
An  appeal  by  tbo  owner  and  lessor  of  a 
building  used  by  a  steam  laundry  from  decree 
enjoining  him  and  the  laundry  from  maintain- 
ing a  nuisance,  in  using  the  laundry  so  a>  to 
cause  smoke,  ashes,  nonous  gases,  etc.,  to  be 
emitted,  will  bo  dismissed,  where  there  has  been 
an  at>soIute  compliance  with  the  decree  thus  ter- 
minating the  matter  in  controversy. 

Appeal  from  Clrcnit  Court,  B4>anoke 
County. 

Suit  by  U  Bl  Smead  against  J.  P.  Garrett 
and  another.  From  a  decree  for  plaintiff, 
tbe  named  defendant  appeals.  Appeal  dis- 
missed. 
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Caldwen  ft  Ghaney,  of  Roanoke,  and  J.  D. 
Logan,  of  Salem,  for  appellant  R.  T.  Hub- 
ard  and  T.  U,  Keister,  both  of  Salem,  for  ap- 
pellee. 

WUlTl'liB^  P.  Tbe  appellee,  L.  M.  Smead, 
who  Is  the  owner  and  occnpant  of  a  dwelling 
hoose  In  the  town  of  Salem,  obtained  a  de- 
cree enjtdnlng  the  appellant^  J.  P.  Garrett, 
and  the  Salem  Steam  Latmdry,  Incorporated, 
from  maintaining  an  alleged  nuisance  in  so 
using  their  steam  laundry,  which  is  located 
within  100  feet  of  appellee's  dwelling,  as  to 
cause  smoke,  cinders,  soot,  ashes,  nozioas 
gases,  and  odors  to  be  emitted  therefrom, 
and  cast  over  and  upon  the  premises  of  the 
plalntifr,  and  into  his  dwelling  and  kitchen. 

Garrett  Is  the  owner  and  lessor  of  tbe 
building,  and  his  lessee  and  codefendant,  the 
Salem  Steam  Laundry,  Incorporated,  owned 
and  installed  tbe  equipment  and  conducted 
the  laundry  bnslnesa 

From  the  foregoing  decree,  Qarrett  ap- 
pealed. 

We  are  met  at  the  threshold  of  the  case  by 
a  motion  to  dismiss  the  appeal,  because  there 
had  been  an  absolute  compliance  with  the 
decree  complained  of,  and  the  matter  in  con- 
troversy between  the  parties  was  terminated. 
Consequently  any  opinion  or  decision  that 
this  court  might  deliver  oc  render  would  be 
upon  a  moot  question. 

Tlie  motion  to  dismiss  was  sustained  by 
extrinsic  evidence,  and  the  doctrine  is  well 
settled  that  in  such  drcumstances  the  appeal 
ought  to  be  dismissed.  Ftanklln  v.  Peers,  95 
Va.  602,  29  S.  B.  321;  Hamer  v.  Common- 
wealth, 107  Va.  636,  59  S.  E.  400;  Roanoke 
Ry.  Co.  V.  Young,  108  Va.  783,  62  S.  B.  961, 
16  Ann.  Gas.  946;  Thomas,  Andrews  ft  Co. 
V.  Town  of  Norton,  110  Va.  147,  66  &  B.  466; 
Burks'  PL  &  Pr.  764. 

Appeal  dismissed. 

BURKS,  J.,  absent 
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WOHIiFORD  V.  WOHLFORD, 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
20,  1917.) 

1.  Gists  9s>26— Pabol  Gdt  or  Laud— Stat- 
ute. 

Since  enactment  of  Code  1904,  |  2413,  pro- 
viding that  no  right  to  a  conveyance  of  an  es- 
tate of  inheritance  or  freehold  or  for  a  term  of 
more  than  five  years  in  lands  shall  accrue  to 
the  donee  or  those  claiming  ander  him  under  a 
gift  or  promise  of  gift  not  in  writing,  although 
followed  by  possession  and  improvement  of  land, 
a  parol  gift  or  promise  of  gift  of  land,  to  be  con- 
summated by  deed,  if  followed  by  donee's  im- 
provements on  the  land.  Is  unenforceable. 

2.  Wiixs  <6=358(1)— Okal  Contbaot  to  Dk- 
VISE — VALiniTY— Statdtk. 

Under  Code  1904,  f  2413,  a  contract  for  a 
gift  to  be  perfected  by  will,  if  followed  by  im- 
provements on  the  land  by  the  donee,  is  unen- 
forceable. 


3.  Wills  ®=»5»-Obal  Coittbact  to  Devibi— 
considebation. 

Under  Code  1904,  i  2413,  an  oral  promise  to 
devise  a  farm,  upon  the  donee  leaving  his  own 
farm  and  improving  that  of  the  donor,  was  not 
based  upon  a  valuable  consideration. 

4.  WiLia   «=»82—VALiniTr— Unjust  Disfo- 
srriON. 

The  fact  that  testator  disinherited  his  son, 
formerly  his  favorite,  on  account  of  rumors  as 
to  son's  attitude  towards  him,  Keld  not  to  ren- 
der tbe  will  invalid,  where  neither  mental  incom- 
petency nor  undue  influence  were  shown,  bnt 
merely  that  the  father  was  of  unyielding  temper 
and  unforgiving  disposition. 
6.  Deeds  *=968(1)— Vauditt— Ukjubt  Dis- 
fosition. 

The  fact  that  by  deed  a  father  deprived  his 
son,  formerly  his  favorite,  of  all  property,  did 
not  invalidate  the  deed,  where  neither  mental 
incompetency  aor  undue  influence  were  shown, 
but  merely  that  the  father  was  of  unyielding 
temper  and  nnforgiving  disposition. 

Appeal  from  Circuit  Court  Wythe  County. 

Suit  by  Frank  B.  Wohlford  against  George 
O.  Wohlford.  Bill  dismissed,  and  plaintiff 
appeals.    Affirmed. 

B.  liCe  Trlnkle  and  W.  B.  Kegley,  both  of 
Wytheville,  for  appellant.  W.  S.  Poage  and 
8.  B.  Campbell,  both  of  Wytheville,  for  ap- 
pellee. 

KBLIiY,  J.  This  is  a  controversy  between 
Frank  B.  Wohlford  and  his  brother,  George 
O.  Wohlford,  concerning  the  ownership  of  a 
tract  of  land,  called  the  "Nye  place,"  former- 
ly owned  by  their  father,  tbe  late  George  M. 
Wohlford. 

Early  in  the  year  lOll,  Frank  B.  Wohl- 
ford, at  the  instance  of  his  father,  left  bis 
own  home,  some  miles  away,  and  moved  to 
the  Nye  place,  where  he  has  eyet  since  resid- 
ed. On  December  30,  1911,  his  father  (who 
lived  until  June  14,  1915)  made  a  will  in 
which  he  devised  the  Nye  place  to  his  son 
Frank,  but  added  a  codicil  on  July  13,  1914, 
by  wbidi  he  revoked  this  devise  and  gave 
the  place  to  his  son  George,  thereby  leaving 
Frank  entirely  out  of  any  share  or  part  in 
the  distribution  of  his  estate.  Still  later, 
February  19, 1915,  he  made  a  deed  to  George 
for  the  Nye  place,  and  the  latter  shortly 
thereafter  brought  an  action  of  unlawful  de- 
tainer against  Frank  to  recover  the  posses- 
sion. Thereupon  £Yank  B.  Wohlford  insti- 
tuted the  present  suit  in  equity  to  enjoin  tbe 
prosecutlcm  of  the  action  of  unlawful  detain- 
er, to  set  aside  and  annul  the  codicU  and  the 
deed  to  his  brother  George,  and  for  general 
relief. 

The  original,  amended,  and  supplemental 
bills  (hereinafter  referred  to  as  the  bUl),  up- 
on which  the  cause  was  heard  in  the  circuit 
court,  placed  the  complainant's  claim  to  re- 
lief upon  three  grounds:  First  a  parol  ton- 
tract  with  his  father,  by  virtue  of  which  he 
claimed  to  be  entitled  to  hold  the  Nye  place 
as  his  own ;  second,  the  mental  incapacity  of 
his  father  at  the  time  of  the  execution  of 
the  codicil  and  deed;   and,  third,  the  undue 
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Influence  which  he  alleged  had  been  exerted 
over  his  father  by  the  letter's  wife  and 
daughter  (complainant's  stepmother  and  half- 
sister)  and  other  members  of  the  family. 

There  was  a  demurrer  to  the  bill,  which 
was  sustained  as  to  the  allied  contract,  and 
the  averments  in  regard  thereto  were  strick- 
en out  by  the  court ;  but  the  demurrer  was 
overruled  as  to  the  remaining  allegations. 
The  defendant,  George  C.  Wohlford,  then 
answered  the  bill  as  thus  limited,  denying 
its  allegations  as  to  his  father's  mental  in- 
capacity and  the  undue  influence  exerted 
upon  him ;  and  on  these  two  issues  a  large 
volume  of  testimony  was  taken.  Upon  final 
hearing  the  court  entered  a  decree,  holding 
that  George  M.  Wohlford  was  mentally  com- 
petent to  make  the  codicil  and  deed,  and  was 
not  unduly  influenced  to  do  so,  and  dismiss- 
ing the  bill  at  the  cost  of  the  complain- 
ant. From  this  decree  Frank  B.  Wohlford 
brings  this  appeal,  assigning  as  error  the  ac- 
tion of  the  court,  first,  in  sustaining  the  de- 
murrer to  the  part  of  the  bill  relating  to  the 
alleged  contract;  and,  second,  in  decreeing 
against  the  complainant  as  to  the  remaining 
allegations  upon  the  final  hearing. 

Taking  up  these  assignments  in  their  order, 
we  are  of  opinion  that  the  court  was  right 
in  holding  that  the  bill  did  not  set  forth  a 
contract  which  the  complainant  could  spe> 
ciflcally  enforce.  The  substance  of  this  con- 
tract, as  alleged,  was  that  the  complainant 
was  induced  to  leave  his  Stony  Fork  farm, 
where  he  had  lived  for  several  years,  and 
move  with  his  family  to  the  Nye  place,  and 
subsequently  to  sell  the  Stony  Fork  farm  and 
apply  the  proceeds,  as  well  as  his  subsequent 
labor  and  earnings,  to  Improvements  on  the 
Nye  place,  upon  the  express  proqiise  and  as- 
surance of  bis  father  that  the  place  should 
belong  to  the  complainant  absolutely  at  his 
father's  death  and  should  be  devised  to  him 
by  the  tatter's  wilL 

[1,2]  Prior  to  May  1,  1888,  the  date  upon 
which  the  Code  of  1887  took  effect,  a  parol 
gift  or  a  promise  of  a  gift  of  land,  to  be 
consummated  by  deed,  if  followed  by  Improve- 
ments on  the  land,  was  enforceable  under 
the  doctrine  of  such  cases  as  Halsey  v.  Pe- 
ters, 79  Va.  60 ;  and  a  contract  for  a  gift  to 
be  perfected  by  will,  under  similar  circum- 
stances, was  enforceable  under  the  doctrine 
announced  In  Burdine  v.  Burdine,  98  Va. 
515,  36  S.  B.  992,  81  Am.  St.  Rep.  741.  But, 
in  view  of  the  history  and  apparent  purpose 
of  section  2413  of  the  Code  of  Virginia,  which 
first  made  its  appearance  in  the  Code  of  1887, 
no  such  contract  is  now  enforceable.  That 
section  provided  that  no  right  to  a  convey- 
ance of  an  estate  of  inheritance  or  freehold, 
or  fdr  a  term  of  more  than  five  years,  in 
lands,  shall  "accrue  to  the  donee  of  the  land, 
or  those  claiming  under  him,  under  a  gift 
or  promise  of  gift  of  the  same  hereafter  made 
and  not  in  writing,  although  such  gift  or 
promise  be  followed  by  i>ossesslon  thereunder 


and  improvement  of  the  land  by  the  donee, 
or  those  claiming  under  him." 

[3]  It  is  earnestly  contended  on  behalf  of 
the  appellant  that  this  section  has  no  appli- 
cation to  the  instant  case,  because  the  al- 
leged contract  was  based  upon  a  valuable 
consideration,  to  wit,  the  oomplainant'& 
change  of  position  by  leaving  his  own  farm, 
and  bestowing  his  labor  and  care  upon  that 
of  another,  and  the  sale  of  his  Stony  Totk 
land  and  application  of  the  proceeds  to  im- 
provements upon  the  Nye  place ;  but  the  case- 
in this  respect  cannot  be  distinguished  in 
principle  from  that  of  Halsey  v.  Peters,  su- 
pra. As  Indicated  above,  if  the  law  were  now 
as  it  was  when  Halsey  v.  Peters  was  decided, 
the  complainant  would  be  entitled  to  the  re- 
lief he  seeks,  because  he  would  have  a  con- 
tract with  reference  to  the  Nye  place  which, 
under  the  doctrine  of  Burdine  v:  Burdine. 
supra,  would  have  charged  it  with  a  trust 
enforceable  In  a  court  of  equity.  It  seems 
clear,  however,  that  section  2413  was  ex- 
pressly designed  to  abolish  the  doctrine  of 
Halsey  v.  Peters  and  the  other  Virginia  casea 
of  that  type. 

In  the  case  of  Nicholas  v.  Nicholas,  100  Va. 
at  page  664,  42  S.  B.  670,  Judge  Keith,  In 
dealing  with  a  gift  from  a  father  to  a  son, 
uses  the  following  language: 

"The  terms  of  section  2413  seem  necessarily 
to  embrace  such  transactions  as  that  under  in- 
vestigation, and  the  coses  cited  by  the  revisers 
in  connection  with  that  section  show  that  gifts 
of  land  by  a  parent  to  a  child  were  within  the 
contemplation  of  those  who  prepared  the  sec- 
tion. Burkholder  v.  Ludlam,  30  Grat.  (71  Va.) 
255  [32  Am.  Rep.  668];  Stokes  v.  Oliver.  76- 
Va.  72 ;  Griggsby  v.  Osborn,  82  Va.  STl." 

Judge  B.  C.  Burks,  one  of  the  revisors  of 
the  Code  of  1887,  in  speaking  of  the  changes 
wrought  by  section  2413,  says: 

"Even  a  parol  gift  of  land,  if  possession  wa» 
taken  by  the  donee  and  a  large  expenditure  was 
made  by  him  in  improving  the  land,  was  beated 
in  equity  as  a  valid  sale,  and  was  allowed  to  be 
set  up  on  oral  testimony  alone.  This  was  a 
most  prolific  source  of  fraud. 

"Voluntary  partition,-  also,  of  land  by  copar- 
ceners, was  considered  as  not  within  the  oper- 
ation of  the  statute  requiring  a  deed  to  convey 
an  estate  of  inheritance  or  freehold,  and  there- 
fore partition  by  parol  was  uphold. 

"In  both  of  these  instances  the  law  was  cbang^- 
ed  by  the  revision  so  as  to  require  writing." 

Burks'  Address,  4  Va.  Bar  Associatimi  Re- 
ports, 117,  118. 

Professor  John  B.  Minor,  in  commenting 

upon  section  2413,  says: 

"That  in  Virginia,  in  case  of  a  gift  without 
valuable  consideration^  though  followed  by  pos- 
session and  valuable  improvement  of  the  land, 
the  exposition  following  [relating  to  specific  ex- 
ecution of  parol  contracts  for  real  estatp]  must 
be  taken  with  the  needful  allowance  for  the  pro- 
visions of  the  .foregoing  statute ;  and  hence  the 
statute  overrules  the  cases  of  Halsey  v.  Pe- 
ters, 79  Va.  60,  and  Griggsby  v.  Osborn,  82  Va.. 
373." 

The  instant  case  presents  no  stronger  fbcts 
upon  which  to  claim  that  the  gift  was  based 
upon  a  valuable  oonslderatlon  than  did  the 
case  of  Halsey  t.  Peters,  and  we  think,  there- 
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fore,  tbat  It  must  be  accepted  as  settled  law 
In  Virginia  tbat  contracts  of  the  cliaracter 
here  Inrolred  are  expressly  Invalidated  by 
tbe  statute  In  question. 

Passing,  now,  to  the  second  assignment  of 
error,  we  are  further  of  opinion  tbat  the 
court  did  not  err  In  holding  that  George  M. 
Woblford,  at  the  time  of  the  execution  of 
the  codlcU  and  deed  attacked  In  this  case,  was 
possessed  of  the  requisite  mental  cnpadty  to 
make  the  same,  and  that  these  papers  were 
not  rendered  Invalid  by  any  undue  Influence 
brought  to  bear  upon  blm.  A  protracted 
discussion  of  this  brandi  of  the  case  would 
serve  no  good  purpose.  The  rules  of  law  to 
be  applied  are  well  settled  (Wooddy  v.  Tay- 
lor, 114  Va.  787,  77  S.  B.  498),  and  the  evi- 
dence In  the  case  is  too  voluminous-  to  admit 
of  any  particularized  discussion.  We  have 
considered  the  testimony  carefully,  and  we 
have  no  doubt  as  to  the  correctness  of  the 
lower  court's  finding  upon  the  facts:. 

[4,  6]  The  action  of  Frank  Wohlford's  fa- 
ther appears  to  us,  and  doubtless  appeared 
to  the  circuit  court,  as  unkind,  unnatural, 
and  unfair.  The  record  presents  a  peculiar- 
ly distressing  and  pathetic  spectacle  of  a  fa- 
ther, always  high-strung  and  easily  offended, 
turning  In  his  last  days  against  a  son,  for 
whom  he  bad  previously  seemed  to  entertain 
especial  affection,  and  totally  disinheriting 
him,  because  of  certain  rumors  relating 
mainly  to  his  son's  attitude  and  conduct  to- 
wards him,  which  had  some  foundation  In 
fact,  but  which  the  son  could  apparently  have 
satisfactorily  explained  if  his  father  had  been 
willing  to  give  him  a  fair  hearing  and  lis- 
ten to  a  reasonable  explanation.  This  change 
of  feeling  upon  the  part  of  George  M.  Wohl- 
ford  cannot,  as  we  think,  properly  l>e  at- 
tributed to  mental  incompetency,  for  the 
evidence  conclusively  shows  that  he  was  en-, 
tirely  capable  of  transacting  business  when 
he  made  the  change  In  his  wUl  and  when  he 
executed  the  deed.  It  was  not  due  to  undue 
Influence  from  others,  for  he  Is  shown  to 
have  been  a  man  of  strong  pun>ose,  and  there 
Js  no  evidence,  except  possibly  by  way  of  in- 
ference, that  any  person  or  persons  attempt- 
ed to  Influence  or  control  him  In  the  matter. 
It  was  not  due  to  what  the  law  recognizes 
as  an  insane  delusion,  for,  althou^  the  ru- 
mors of  what  his  son  had  said  and  done  were 
evidently  exaggerated  In  his  own  Imagina- 
tion, as  a  result  of  his  high  temper  and  sus- 
picious disposition,  and  probably  as  a  result 
of  inaccurate  information,  thtee  rumors  were 
nevertheless  founded  upon  actual  occur- 
rences. His  wife  and  daughter  and  certain 
other  members  of  the  family  seem  to  have 
shared  and  encouraged  bis  l>elief  and  feeling, 
and  certainly  they  did  nothing  to  quiet  and 
reconcile  him;  but  we  think  it  is  dear  that 
big  action,  unwise  and  unjust  as  It  appears, 
was  primarily  due  to  his  own  unyielding  tem- 
per and  unforgiving  disposition.    Such  cases 


cannot  be  remedied  by  the  courts,  but  fall 
within  principles  which  are  so  well  expressed 
and  fortified  by  authority  in  a  note  to  the 
case  of  McDonald  v.  McDonald,  117  Am.  St. 
Kcp.  582,  that  we  shall  conclude  this  dis- 
cussion by  the  following  extract  therefrom: 

"It  may  be  safely  stated  that  as  a  general  rule 
the  right  of  a  testator  to  dispose  of  his  estate  as 
he  likes  depends  neither  on  the  justice  of  Ills 
prejudice  nor  the  soundness  of  his  reasoning. 
He  may  do  what  he  will  with  bis  own ;  and,  as 
to  his  relatives,  all  that  is  required  of  him  at  the 
time  of  making  his  will  is  that  he  shall  possess 
ability  to  comprehend  those  who  appear  as  the 
natural  objects  of  bis  bounty  and  appreciate 
the  duty  which  recommends  them  to  considera- 
tion. In  determining  whether  certain  relatives 
are  such  objects,  be  must  possess  al»lity  to 
reach  a  rational  conclusion,  however  erroneous 
or  unjust,  with  reference  to  them.  Smith  v. 
Smith.  48  N.  J.  Eq.  566,  25  AtL  11.  Henc^ 
ordinarily  capricious  and  arbitrary  likes  and 
dislikes  of  his  relatives  who  are  the  objects  of 
his  bounty,  or  should  be,  are  not  evidence  of  in- 
sanity or  a  want  of  mental  capacity  to  make  a 
will,  on  the  part  of  a  testator  who  entertains 
sucli  likes  or  dislikes.  Estate  of  Spencer,  96 
Cal.  448,  31  Pac.  453;  Pelamourges  v.  Clark, 
9  Iowa,  1;  Sherley  v.  Sherley,  81  Ky.  240; 
Barnes  V.  Barnes,  66  Me.  286;  Trumbull  v. 
Gibbons,  22  N.  J.  Law,  117 ;  Coit  v.  Patchen,  77 
N.  Y.  533 ;  Matter  of  Will  of  White,  121  N.  Y. 
406  [24  N.  E.  935] ;  Chaney  v.  Bryan,  16  Lea 
[Tenn.]  63 ;  Will  of  Cole,  49  Wis.  179  [5  N.  W. 
346].  People  may  hate  their  relatives  for  bad 
reasons,  and  not  be  deprived  of  testamentary 
capacity.  Carpenter,  Estate  of,  94  Cal.  406  [29 
Pac.  1101].  Prejudice,  hatred,  ill  will,  and  the 
exhibition  of  violent  passions  on  the  part  of  one 
formerly  affable  do  not  prove  a  want  of  mental 
capacibr  to  make  a  will.  Sherley  v.  Slierley,  81 
Ky.  240.  And  resentment  of  a  testator  against 
his  son,  not  amounting  to  a  delusion,  will  not 
vitiate  a  will  prejudicial  to  such  son,  made  in 
accordance  with  previously  declared  intentions. 
Lucas  V.  Parsons,  24  Ga.  640,  71  Am.  Dec.  147. 

"Or  the  fact  that  a  testator  gave  his  daugh- 
ter a  comparatively  small  portion  of  his  prop- 
erty, after  there  had  been  an  estrangement  and 
quarrel  between  them,  cannot  he  considered  as 
of  any  weight  on  the  question  of  his  meotal  ca- 
pacity to  dispose  of  his  property  by  will.  Mee- 
ker V.  Meeker,  75  HI.  260.  That  a  man  became 
prejudiced  against  some  of  his  children  without 
sufficient  cause,  and  made  unjust  remarks 
against  them,  not  warranted  by  the  facts,  does 
not  show  that  he  has  insane  delusions,  or  was 
devoid  of  testamentary  capacity,  because  an  own- 
er of  property  who  has  capacity  to  attend  to 
ordinary  business  has  the  right  to  dispose  of  it 
by  will  as  he  may  choose,  and  if  he  is  capable  of 
acting  rationally  in  the  ordinary  affairs^  of  life, 
so  tbat  he  may  comprehend  what  disposition  he 
may  wish  to  make  of  his  property,  and  be  able 
to  select  the  objects  of  his  bounty,  he  is  capa- 
ble of  making  a  valid  will.  Schneider  v.  Man- 
ning, 121  111.  376  [12  N.  E.  267]. 

"A  testator  may  have  his  preferences,  dis- 
likes, and  animosities  toward  his  heirs,  and  may 
be  guided  by  them  in  the  disposition  of  his  es- 
tate by  will ;  yet  if  he  is  competent  in  mind  and 
makes  his  will  freely  and  voluntarily,  these  con- 
ditions of  mind  will  not  per  se  destroy  his  will 
for  want  of  testamentary  capacity,  and,  though 
such  prejudice  may  be  unfounded,  still,  if  they 
are  not  used  to  coerce  and  control  his  will,  or 
impose  a  fraud  upon  him.  they  will  not  avoid  his 
will.  Carter  v.  Dixon,  69  Ga.  82.  Or  the  fact 
that  the  provisions  of  a  will  are  unjust  or  are 
the  result  of  passion  toward  children,  or  of  un- 
worthy or  unjustifiable  sentiments  or  of  false 
information  toward  them,  is  not  sufficient  to  in- 
validate the  will.  Buchanan  v.  Belsey,  65  App. 
Div.  58  [72  N.  T.  Supp.  601].'' 
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Having  reached  the  conclusions  above  an- 
nonnced,  It  becomes  nnnecessary  for  ns  to  no- 
tice the  cros»«rror  assigned  by  the  appellee 
and  based  niton  the  contention  that  the  will 
of  George  M.  Woblford,  having  been  dnly  ad- 
mitted to  probate,  could  not  be  collaterally 
assailed. 

There  was  no  error  In  the  decree  complain- 
ed of,  and  it  la  affirmed. 

Affirmed. 

(ui  va.  sot) 

BliAIB  V.  BROADWATEJB. 
(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
20,   1917.) 

1.  Pasbnt  and  Cbild  «=»18(1)— liiABrLrrr 
voB  ToBT  OF  Child— DAnasBOTTS  Inbtku- 

UBNTAUTT. 

An  automobile  te  not  such  a  dangerous  ma- 
chine or  agency  as  to  make  a  father  liable  for 
injuries  caused  by  it  while  being  operated  by  his 
daughter,  on  the  theory  that  the  father  was 
himself  negligent  in  permitting  the  child  to 
use   a   dangerous  instrumentality. 

2.  Mabteb  and  Sebvant  ®=>301(1)— Pabbnt 
AND  Child  «=9l3(l)  —  Pabknt's  Liabiutt 
FOB  ToBTS  OF  Child— iInjubibs  fbok  Au- 

TOUOBILE. 

The  liability^  of  a  father  for  injuries  caused 
by  an  automobile  owned  by  him,  while  being 
operated  by  his  daughter,  cannot  be  based  oil 
the  mere  relationship  of  parent  and  child,  but 
must  be  based  on  the  relation  of  master  and 
servant  I  and  a  daughter  is  not  using  an  auto- 
mobile in  her  father's  business,  so  as  to  create 
the  relation  of  master  and  servant,  merely  be- 
cause the  automobile  was  purchased  for  the 
use  an^  pleasure  of  the  family,  and  is  being 
used  by  her  for  the  precise  purpose  for  which 
it  was  purchased. 

Error  to  Gifcnlt  Coart,  Scott  Oonnty. 

Actl<m  by  O.  C.  Blair  against  O.  O.  Broad- 
water. Jndgm^it  for  defendant,  and  plaln- 
ttff  brings  error.    Affirmed. 

W.  S.  Cox  and  J.  P*.  Corns,  botih  of  Gate 
City,  for  plaintiff  in  error.  Coleman  &  Car- 
ter, of  Gate  City,  for  defendant  In  error. 

WHITTLE,  P.  PlalnttfT  In  error,  Blair, 
while  walking  along  a  pcblic  highway  near 
Gate  City,  was  stmdt  by  an  automobile  own- 
ed by  Broadwater  and  operated  by  his  daugh- 
ter, a  minor  19  years  of  age,  and  brought 
this  action  to  recover  damages  from  the 
father  for  the  alleged  negligence  of  his  daugh- 
ter. 

The  evidence  showed  that  Broadwater 
bought  and  kept  the  car  for  the  use  and 
pleasure  of  himself  an^  family.  He  was  a 
deputy  sheriff,  and  also  used  the  car  some- 
times about  the  discharge  of  his  official  du- 
ties. The  daughter  was  a  careful  and  expe- 
rienced driver,  and  on  the  day  of  the  accident 
she  songht  and  obtained  permission  from  her 
father  to  nse  the  car  that  afternoon  for  the 
pleaanie  and  entertainment  of  hervelf  and 
her  cousin.  It  affirmatively  appear^  that 
the  daughter  was  not  using  the  car  on  any 
errand  or  bnslneas  of  the  father,  bnt  was  driv- 
ing It  alone  for  the  pleasure  and  entertain- 
ment of  herself  and  friend. 


The  controlling  qnestlon  !n  the  case  is  pre- 
sented by  opposing  InstructlonB  requested  by 
the  plalnUfl  and  defendant,  respeetlvdy.  Hie 
instmctlon  offered  by  tiie  former  embodied 
the  proposition,  that  If  tiie  defendant  pn^ 
chased  the  automobile  for  the  nse  anTd  pleas- 
ure of  himself  and  family,  and  at  the  time 
of  the  accident  bis  dan^ter  was  a  member 
of  his  family  and  under  21  years  of  age, 
and  was  using  the  antomoblle  for  her  own 
pleasure  and  the  entertainment  of  her  friend, 
with  the  knowledge  and  consent  of  the  de- 
fendant, then  the  defendant  was  liable  tor  the 
negligence  of  his  daughter  to  the  •same  ex- 
tent and  In  like  manner  as  if  he  petaonally, 
at  the  time  of  the  accident,  had  been  driving 
the  aat(Hnobll&  The  (q;>poslng  Instruction 
requested  by  the  defendant,  in  ^ect,  was 
that,  In  order  to  render  the  defendant  li- 
able for  the  negligence  of  his  dan^ter,  it 
must  have  anteared  by  a  preponderance  of 
the  evidence  that,  at  the  time  of  the  accTdent 
she  was  operating  the  automobile  in  trans- 
acting some  business,  or  In  the  management 
of  some  affair,  of  the  defendant,  and  by  his 
authority. 

The  court  rejected  the  prayer  of  the  plain- 
tiff, and  gave  the  Instruction  requested  by  the 
defendant,  whidi  ruling  resulted  In  a  verdict 
and  judgment  for  the  defendant. 

Two  theories  are  advanceSd  why  the  owner 
of  an  antomoblle  should  be  liable  for  Injuries 
Inflicted  upon  th}rd  persons  by  his  mUior 
child  while  mdng  the  machine,  with  his  con- 
sent, for  the  child's  own  business  or  pleasure, 
namely : 

(1)  Because  the  parent  1«  responsible  for 
intrusting  a  dangerous  machine  to  the  hands 
of  his  child.  This  Uablllty,  it  vrfU  be  obserf- 
ed,  does  i^ot  depend  upon  tlie  dilld's  negli- 
gence, but  upon  that  of  the  parent  In  pennlt- 
tlng  the  child  to  nse  a  dangerous  tnstmmoi- 
^taUty. 

(2)  a*e  seconU  theory  proceeds  upon  the 
assumption  that,  as  the  parent  originally  pni^ 
chased  the  machine  for  the  nse  and  pleasnie 
of  the  family,  the  use  of  It  by  the  child  with 
the  parent's  permission  fve  Its  own  pleasure 
Is  bat  applying  it  to  the  bosiness  for  whiA 
It  was  bought,  and  ther^ore  the  child's  use 
of  it  was  for  the  parentis  bosiness. 

[1]  The  first  proposition  Is  sufficiently  an- 
swered by  the  dedslMi  of  this  court  in  the 
rec«it  case  of  Cohen  v.  Meador,  119  Va.  429, 
89  S.  E.  870,  where  it  Is  hdd  that: 

"An  automobile  is  not  such  a  dangeteus  ma- 
chine or  agency  as  to  make  applicable  to  it  tbe 
rules  requiring  extraordinary  care  in  the  use 
and  control  of  instrumentalities  which  are  dan- 
gerous per  se." 

[2]  The  second  proposition  Is  discussed  In 
Doran  v.  Thomsen,  76  N.  J.  Law,  754,  71  At). 
296,  19  L.  B.  A.  (N.  S.)  886, 181  Am.  St  Repi 
667,  as  follows: 

"It  bases  the  creation  of  the  relation  of  mas- 
ter and  servant  upon  the  purpose  which  the 
parent  had  in  mind  in  acquiring  ownership  of 
the  vehicle  and  Its  permissive  nse  by  the  child. 
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Thia  propositiaii  ignores  an  essential  element 
in  the  creation  of  that  status  as  to  third  per- 
sons, that  such  use  must  be  in  furtherance  of, 
and  not  apart  from,  the  master's  service  and 
control,  and  fails  to  digHnpiifh  between  a  mere 
permission  to  use  and  a  use  subject  to  the 
control  of  the  master  and  connected  with  his 
affairs.  The  reason  for  liability  is  founded  upon 
the  idea  of  control  which  a  master  has  over 
his  serrant.  The  court,  although  attempting 
to  rest  th$  liability  upon  the  relation  of  mas- 
ter and  servant,  yet  actually  tested  the  lia- 
bility by  the  fact  that  she  was  intrusted  with 
the  operation  of  the  machine  for  her  own 
pleasure,  if  purchased  for  that  object,  whereby 
ahe  ipso  facto  became  a  servant  So  that  the 
charge  Ihua  in  fact  left  the  legal  relationship 
of  master  and  servant  out  of  account,  and  rais- 
ed it  in  name  only,  because  the  daughter  waa 
allowed  to  drive  the  machine.  In  thia  there 
waa  also  error." 

So,  also,  in  Van  Blaricom  t.  Dodgson,  220 
N.  T.  Ill,  115  N.  E.  443,  it  la  said: 

"It  baa  always  been  supposed  that  a  person 
who  was  permitted  to  use  a  car  for  his  own 
accommodation  waa  not  acting  as  agent  for  the 
accommodation  of  the  owner  of  the  car.  Reilly 
T.  Connable,  214  N.  Y.  586, 106  N.  B.  853,  L.  B. 
A.  1916A,  964,  Ann.  Cas.  1916A,  656.  The 
attempt  is  made,  however,  to  reconcile  these  ap- 
parently contradictory?  features  of  this  propo- 
aition  by  the  assertion  that  the  father  bad 
made  it  his  business  to  famish  entertainment 
for  the  members  of  his  family,  and  that  there- 
fore, when  he  permitted  one  of  them  to  use  the 
car,  even  for  the  latter's  personal  and  sole 
pleasure,  such  one  was  really  carrying  out  the 
business  of  the  parent,  and  the  latter  thus 
became  a  principal  and  liable  for  misconduct. 
This  is  an  advanced  proposition  in  the  law  of 
principal  and  agent,  and  the  question  which  it 
presents  really  resolves  itself  Into  the  one 
whether,  as  a  matter  of  common  sense  and  prac- 
tical experience,  we  ought  to  say  that  a  parent 
who  maintains  some  article  for  family  use,  and 
occasionally  permits  a  capable  son  to  use  it  for 
his  individual  convenience,  ought  to  be  regarded 
as  having  undertaken  the  occupation  of  enter- 
taining the  latter,  and  to  have  made  him  his 
agent  in  this  busmess,  although  the  act  being 
done  is  solely  for  the  benefit  of  the  son.  That 
really  is  about  all  there  is  to  the  question. 
Not  much  can  be  profitably  said  by  way  of  am- 
plification or  in  debate  of  the  query  whether 
such  liability  would  rest  npon  reasonable  prin- 
ciples, or  whether  it  would  present  a  case  of 
such  theoretical  and  attenuated  agency,  if  any, 
as  would  be  beyond  the  recognition  of  sound 
principles  of  law  as  they  are  ordinarily  applied 
to  that  relationship.  The  question  largely  car- 
ries on  its  face  the  answer,  which  ever  way  to  be 
made.  Unquestionably,  an  affirmative  answer 
has  been  given  by  the  courts  of  some  states." 

Tbe  case  of  Cohen  v.  Meador,  supia, 
though  differing  in  some  of  its  facts,  is  close- 
ly In  point  to  the  one  In  Indgment  and  very 
lnstructlv&  The  action  was  against  the  fa- 
ther, who  owned  the  automobile,  and  his 
adult  son,  who  was  drivtnf;  it,  to  recover 
damages  for  personal  Injuries  resulting  from 
tbe  frlRht  of  a  horse,  imputed  to  the  negli- 
gence of  tbe  son.  In  the  trial  court  there 
was  a  verdict  and  Judgment  against  both  de- 
fendants; but  on  writ  of  error  this  court  re- 
versed the  Judgment  as  to  the  father,  and  af- 
firmed it  against  the  son.  Kelly,  J.,  in  dis- 
cussing tbe  question  of  the  father's  liability, 
said: 

"TSie  testimony  of  the  younger  Oohen,  which 
in  tbia  respect  ia  not  contradicted,  is  that  the 


,  Cohen  family  had  just  returned  from  Big  Stona 
Gap;  that  he  bad  driven  them  in  the  car;  tjiat 
on  his  return  he  left  his  'father  and  mother  and 
family'  at  the  store ;  *  *  *  that  with  bis  two 
small  brothers  he  had  started  to  put  the  car 
up,  when  he  met  two  friends  whom  he  invited 
to  go  with  him  for  a  ride;  that  they  accepted, 
and  he  was  taking  them  towards  West  Norton 
when  he  struck  Uie  horse;  that  he  supposed 
bis  father  thought  he  had  taken  the  car  to  put 
it  up;  and  that  his  father  did  not  know  that 
be  had  the  car  out  at  that  time.  It  further 
appears  that  E.  H.  Coben,  up  to  the  time  of 
the  accident,  had  done  practically  all  of  the 
driving  of  the  car  for  his  father  and  the  fam- 
ily. 

"In  thia  atate  of  the  evidence,  we  do  not  tbink 
tbe  judgment  against  J.  Cohen  can  be  upheld. 
Tbe  authorities  seem  to  have  established  tbe 
doctrine  that  an  automobile  is  not  inherently 
snch  a  dangerous  machine  or  agency  as  to  make 
applicable  to  it  tbe  rules  requiring  extraordi- 
nary care  in  tbe  use  and  control  of  instrumen- 
talities which  are  dangerous  per  se.  Davids' 
Law  of  Motor  Vehicles,  I  11 ;  2  E.  0.  L.  |  34, 
p.  1190;  McNeal  v.  McKain,  33  OU.  449,  126 
Pac.  742,  41  U  B.  A.  (N.  8.)  775,  779,  and 
many  cases  cited.  The  Uability  of  the  owner, 
therefore,  for  injuries  occurring  while  the  car 
ia  being  used  by  another,  depends  ordinarily, 
and  in  the  case  at  bar,  upon  whether  the 
familiar  rule  of  agency,  known  aa  the  rule  of 
respondeat  superior,  applies.  Relationship  alone 
does  not  make  a  father  answerable  for  the  acta 
even  of  bis  minor  child,  and  clearly  not  so  for 
those  of  a  son,  as  the  one  in  this  case  probably 
was,  over  the  age  of  21  years.  The  liability  in 
such  cases  results,  if  at  all,  from  the  fact  of 
agency,  and  this  fact  must  be  proved.  No  pre- 
sumption of  agency  arises  merely  from  tiie 
domestic  relationship.  See  note  to  Johnson 
V.  Glidden,  74  Am.  St.  Rep.  802 ;  21  A.  &  B. 
Bnc.  L.  (2d  Ed.)  1069;  29  Cyc.  1665.  ♦  •  • 
As  was  said  in  Maher  v.  Benedict,  123  App. 
Div.  679,  106  N.  ¥.  Supp.  228:  'Liability  can- 
not be  cast  upon  the  defendant  because  be  owned 
the  car,  or  because  he  permitted  his  son  to 
drive  the  car  whenever  he  wished  to  do  so,  or 
because  the  driver  was  his  son.  liability  aris- 
es from  tbe  relation  of  master  and  servant,  and 
it  must  be  determined  by  the  inquiry  whether 
the  driving  at  the  time  was  within  the  au- 
thority of  the  master  in  the  execution  of  hia 
orders  or  in  the  doing  of  his  work.'  See,  also, 
Doran  v.  Thomsen,  76  N.  3.  Law,  754,  71 
Aa  296  [19  L.  R.  A.  (N.  S.)  3351,  131  Am. 
St.  Rep.  677;   Erlich  v.  Heis  [193  Ala. " 


South.  530;  Heissenbuttel  v.  Meagher,  162  App. 
Div.  752,  147  N.  Y.  Supp.  1087;  Parker  v. 
Wilson,  179  Ala.  361,  60  South.  150,  43  L.  B. 
A.  (N.  S.)  87." 

The  above  case  makes  plain  the  distinc- 
tion observed  by  the  trial  court  in  the  mat- 
ter of  instructions,  and  strongly  tends  to  sus- 
tain its  Judgment 

Doran  v.  Thomsen,  supra,  can  hardly  be 
distinguished  in  its  facts,  and  cannot  be  dis- 
tinguished in  principle,  from  this  case.  In 
that  case  the  New  Jersey  Court  of  Errors 
and  Appeals  held: 

"Where  a  father  was  possessed  of  an  automo- 
bile, which  he  kept  upon  his  premises,  and  his 
daughter,  about  19  years  of  age,  was  accus- 
tomed to  drive  it,  and  did  so  whenever  she  felt 
like  it,  asking  permission  to  use  it  when  the 
father  was  at  home,  but  when  not  at  home  took 
it  sometimes  without  permission,  there  being 
no  proof  that  the  daughter  was  actually  em- 
ployed by  the  father  to  operate  the  madhine, 
held,  in  an  action  against  the  father,  where 
the  daughter,  in  using  the  machine  for  her  own 
pleasure  in  driving  ner  personal  friends,  neg- 
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ligently  injured  a  person  In  the  highway,  that 
audi  proof  was  not  gufficient  to  constitute  the 
daughter  the  servant  or  agent  of  the  master, 
and  that  a  motion  for  a  direction  of  a  verdict 
for  the  defendant  should  have  prevailed." 

In  King  V.  New  Tork  C.  &  H.  R.  R.  Co., 
66  N.  T.  181,  23  Am.  Rep.  37,  it  was  said: 

"Where  one  person  has  sustained  an  injury 
from  the  negligence  of  another,  he  must,  in 
general,  proceed  against  him  by  whose  negli- 
gence the  injury  was  occasioned.  If,  however, 
the  negligence  which  caused  the  injury  was 
that  of  a  servant,  while  engaged  in  his  master's 
business,  the  person  sustaining  the  injury  may 
disregard  the  immediate  author  of  the  mischief, 
and  bold  the  master  responsible  for  the  damages 
sustained." 

So  in  WylUe  v.  Palmer,  137  N.  Y.  248,  S3 
N.  BL  381,  19  L.  R.  A.  285,  the  court  said: 

"The  doctrine  of  respondeat  superior  applies 
only  when  the  relation  of  master  and  servant 
is  shown  to  exist  between  the  wrongdoer  and 
the  person  sought  to  be  charged  for  the  result 
of  some  neglect  or  wrong,  at  the  time  and  in 
respect  to  the  very  transaction  out  of  wUch 
the  injury  arose." 

The  books  abound  with  cases  holding  for 
and  against  the  parent's  liability  for  the 
acts  of  his  child  in  this  class  of  cases.  The 
autborities  are  not  reconcilable,  and  it  seems 
to  va  that  the  only  safe  course  to  pursue  is 
to  revert  to  first  principles  and  adhere  to  an- 
cient landmarks,  rather  than  to  yield  a  too 
ready  allegiance  to  an  admittedly  new  prin- 
ciple sought  to  be  Ingrafted  up<«  the  law  of 
master  and  servant  and  principal  and  agent 
to  meet  supposed  exigencies  of  new  condi- 
tions Incident  to  the  advent  of  automobiles. 

The  general  rule  in  relation  to  the  respon- 
sibilities of  a  parent  for  the  torts  of  his  mi- 
nor child  Is  very  clearly  and  succinctly  stated 
In  Smith  V.  Jordan,  211  Mass.  269,  97  N.  E. 
761,  as  follows: 

"The  principles  of  law  which  govern  this 
case  are  plain.  A  father  is  not  liable  for  the 
torts  of  bis  minor  son,  simply  because  of  pa- 
ternity. There  must  exist  an  authority  from 
the  father  to  th^  son  to  do  the  tortious  act,  or 
a  subsequent  ratification  and  adoption  of  it,  be- 
fore responsibility  attaches  to  the  parent. 
•  •  •  The  wrongful  act  must  be  performed 
by  the  son  in  pursuance  of  the  business,  inci- 
dent, or  undertaking  authorized  by  the  father 
before  the  latter  can  be  held  liable.  •  •  • 
If  the  act  is  not  done  by  the  son  in  furtherance 
of  the  father's  business,  but  in  performance  of 
some  independent  design  of  his  own,  the  fa- 
ther is  not  liable.  The  controlling  rules  of  law 
are  the  same,  whether  the  business  in  question 
concerns  the  operation  of  an  automobile  or  any 
other  matter." 

The  doctrine  of  these  cases  impresses  us 
as  being  sonnd,  and  they  suffideutly  illus- 
trate the  ruling  principle  that  should  govern 
the  case  in  judgment.  Therefore,  without 
prolonging  this  opinion  to  review  them,  we 
shall  content  ourselves  with  citing  the  fol- 
lowing cases  in  support  of  our  conclusion: 

(a)  In  these  cases  the  child  was  a  minor: 
Parker  v.  WUson,  179  Ala.  361,  60  South.  150, 
43  L.  R.  A.  (N.  S.)  87;  Maher  v.  Benedict. 
123  App.  Dlv.  579,  108  N.  Y.  SuRp.  228; 
Lroebr  r.  Abell,  174  Mich.  590,  140  N.  W. 
926;    HcFarlane  v.  Winters,  47  Utah,  598, 


155  Pac.  437,  L.  R.  A.  1916D,  618 ;  Johnston 
V.  Cornelius  (Mich.)  159  N.  W.  318;  Unvllle 
V.  Nissen,  162  N.  O.  95,  77  S.  B.  1096^ 

(b)  In  these  cases  the  child  was  an  adnlt: 
Helssenbuttel  v.  Meagher,  162  App.  Div.  752, 
147  N.  T.  Supp.  1087;  Reynolds  ▼.  Back, 
127  Iowa,  601,  103  N.  W.  946. 

(c)  In  these  cases  the  servant  ot  the  own- 
er was  operating  the  automobile, .  bat  was 
not  transacting  the  owner's  business  at  the 
time:  Cunningliam  t.  Castle,  127  App;  Dir. 
580,  111  N.  Y.  Supp.  1067;  Clark  v.  Bnck- 
mobile  Co.,  107  App.  Wv.  120,  94  N.  Y.  Supp. 
771;  Stewart  v.  Bamch,  103  App.  Dlv.  677. 
9S  N.  Y.  Supp.  161;  ^ater  t.  Advance 
Thresher  Co.,  97  Minn.  306,  107  N.  W.  133, 
6  U  R.  A.  (N.  S.)  598;  Brans  ▼.  Dyke  Ao- 
tomoblle  Co.,  121  Mo.  App.  266,  101  S.  W. 
1132;  Lotz  ▼.  Hanon,  217  Pa.  339,  66  AtL 
525,  10  L.  R.  A.  (N.  S.)  202,  118  Am.  St  Repj. 
922,  10  Ann.  Cas.  731;  Lewis  ▼.  Amorous, 
3  Ga.  App.  50,  59  S.  B.  338;  Quigley  ▼. 
Thompson,  211  Pa.  107,  60  Atl.  506. 

(d)  See,  also,  "Annotation— Liability 
Where  Automobile  Is  Being  Used  by  a  Mem- 
her  of  Owner's  Family,"  L.  R.  A.  1916F.  p. 
223  et  seq.,  and  Sultzbach  ▼.  Smith,  174  Iowa, 
704,  156  N.  W,  673,  L.  R.  A.  1916P.  228. 

Resting  our  decision  upon  the  precise  facts 
of  the  case  in  band,  which  are  practically 
undisputed,  we  hold  that  relationship,  stand- 
ing alone,  does  not  render  the  father  liable 
for  the  acts  of  bis  minor  daughter ;  that  such 
liability  must  result  from  the  relation  of 
master  and  servant  or  principal  and  agent; 
and  that  the  absence  of  that  element  of  re- 
sponsibiUty  in  this  case  affirmatively  ap' 
pears. 

For  these  reasons,  the  judgment  of  the 
drcnlt  court  must  be  affirmed. 

AfBrmed. 

(m    Va.    392) 
HANCKEL  et  al.  v.  HOLCOMBE  et  aL* 
(Supreme  Court  of  Appeals  of  Virginia. 
Sept  20,  1917.) 

1.  WnXS    ®=>476  —  CORSTBUCTION    OF    WrtL 
AND  CODICIIS. 

Every  part  d  a  will,  including  codidls,  must 
be  construed  together  in  cases  of  doubt,  in  or- 
der to  ascertain  the  testator's  meaning. 

2.  Wnxs      «=>502— CoNSTBUcrioN— Dbscbip- 
TiON  or  I/BOATEES— Relatives. 

A  codidl  increasing  "bequests,"  to  relativeB, 
construed  with  other  codicils,  held  not  to  include 
testatrix's  sister  or  the  sister's  children,  who 
were  residuary  legatees;  the  later  codicils 
manifesting  testatrix's  purpose  to  distribute  sur- 
plus proceeds  of  the  sale  of  her  home  to  those 
to  whom  (die  had  previously  given  specific  leg- 
ades. 

3.  Wills  «s»45&— Constbuctior— Lanouaqk 

OF  iNSTBtJMBNT. 

Where  a  testator  has  clearly  indicated  the 
meaning  which  he  attaches  to  a  particular  word, 
sbch  meaning  must  prevail,  irrespective  of  tech- 
nical or  grammatical  meaning  of  sndk  word. 

Appeal  from  Circuit  Court,  Roanoke  County. 
Bill  by  Edward  W.  Robertson,  administra- 
tor, against  Letitla  L.  Holcombe  and  others. 


aFor  other  oasw  sm  «ama  topic  and  KEY-NUMBEK  lo  all  Key-Numborad  OlgesU  and  Indexes 
•RehearlnK  denied  November  U,  1117. 
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Decree  for  plaintiff,  and  certain  defendants 
appeal.    AfBrmed. 

Nathaniel  T.  Green,  of  Norfolk,  and  Hall  4 
Apperson,  of  RoatK^e,  for  appellants.  L.  H. 
Cocke  and  A.  P.  Staples,  both  of  Roanoke, 
S.  S.  Lambeth,  Jr.,  of  Bedford  aty,  and  B. 
E.  Scott,  of  Richmond,  for  appellees. 

PRENTIS,  J.  The  question  to  be  determin- 
ed In  this  case  arises  under  a  bUI  In  equity 
filed  by  Edward  W.  Robertson,  administrator 
d.  b.  n.  c.  t  a.  of  Letltla  F.  Sorrel,  deceased, 
against  her  legatees  and  devisees,  for  the 
ccmstruction  of  her  will,  wlOii  three  codicils 
thereto. 

That  portion  of  the  will  which  It  is  neces- 
sary to  consider  in  the  decision  of  the  ques- 
tion involTed  reads  thus : 

"I  desire  my  husband  shall  sell  and  reinvest, 
and  use  all  interest  as  he  sees  best— that  is,  he 
is  to  sell  the  land  known  as  the  Barrens,  all  or 
any  iwrtion  of  it,  if  he  so  desires.  At  bis  death, 
I  desire  that,  if  not  sold,  all  or  any  portion  or 
it,  shall  be  sold  according  to  the  views  of  my 
executors  and  the  foUowms  legacies  paid :  Hfo 
my  niece,  Letitia  Landon  Holcombe,  $1,000.00; 
to  my  niece,  Alice  Watts  Holcombe,  $500.00; 
to  my  niece,  Elizabeth  Bolline,  $500.00;  to  my 
nephew,  William  Watts,  £2,000.00;  to  my 
nephew,  Hugh  Watts,  $1,00().00;  to  my  niece, 
Jeanie  Watts,  $500.00.  The  remainder  of  my 
estate  to  go  to  my  sister,  Alice  W.  Robertson, 
and  at  her  death,  to  her  three  danghters,  Emma 
W.  Da  Bose,  Alice  W.  Hanckle  and  Letitia  Soi^ 
rel  Whaley ;  and  to  those  of  her  daughters  who 
die  without  issue,  the  principal  of  their  propor- 
tions as  also  her  mother's  portion,  shall  go  to 
my  great-niece,  Alice  Du  Bose. 

"I  also  leave  to  my  niece,  Letitia  Sorrel  Whal- 
ey, the  ptdicy  on  my  husband's  Ufe — this  in  fee 
sunple — I  desire  my  nephew,  George  Morris,  to 
hold  the  proportion  of  my  estate  which  will 
go  to  my  nieces  Emma  Ehi  Bose  and  Letitia 
Sorrel  Whaley,  and  to  pay  them  the  interest 
thereon." 

Tbe  codlcUs  read  tbus: 

"Sept  1st,  1900. 

"Wishing  to  make  a  few  alterations  in  certain 
bequests,  I,  Letitia  G.  Sorrel,  being  of  sound 
mind,  though  somewhat  feeble  health,  declare 
this  codicil  a  portion  of  my  will-— 

"After  my  husband's  death,  Francis  Sorrel,  I 
wish,  if  not  already  done,  that  my  estate  known 
as  "The  Barrens'  shall  be  sold,  hoping  it  will 
bring  as  much  as  $20,000.00  (twenty  thousand 
dollars)  I  make  the  following  bequests— to  my 
niece,  Letitia  Landon  Holcombe,  in  recognition 
of  her  loving  care  of  me,  I  give  $2,500  (instead 
of  $1,000);   to  my  niece,  Alice  W.  Holcombe,  I 

g've  $1,000  and  also  $1,000  to  my  niece,  Mrs. 
Uzabeth  Boiling.  To  each  of  the  children  of 
my  nephew,  J.  Allen  Watts— Wm.,  Hugh  and 
Jeanie— I  give  $1,000.  For  a  monument  for  the 
crave  of  my  dear  brother,  Wm.  Watts,  I  leave 
$100.00.  To  St  John's  E.  Church,  Roanoke,  I 
leave  $100.()0  to  aid  in  arranging  the  Sunday 
scbo<d  room  for  a  chapel.  All.  the  remainder  of 
my  property  I  give  to  my  sister,  Alice  W.  Rob- 
ertson, for  her  life,  and  at  her  death,  to  her  three 
daughters,  unless  my  property  should  sell  for 
over  $20,000.  In  that  event  the  various  bequests 
must  be  increased  in  due  proportions — I  mean 
the  bequests  to  my  relatives.  I  also  desire  $50 
to  be  given  to  my  faithful  servant,  Allen  Haw- 
kins, and  $25  to  be  given  to  my  former  servant 
^en  Saunders.    Written  in  my  own  hand." 

Codicil  No.  2: 

"This  is  only  to  recapitulate  in  writing,  not  in 
figures,  my  bequests— To  my  niece,  Letty  Lk  H(d- 


combe,  twenty-five  hundred  dollars.  To  my 
niece,  Alice  W.  Holcombe,  one  thousand  dollars. 
To  my  niece,  Elizabeth  Boiling,  one  thousand 
dollars.  To  my  nephew,  Wm.  WattSjOne  thou- 
sand dollars.  To  my  nephew,  Hugh  Watts,  one 
thousand  dollars.  'To  my  niece,  Jenny  -Watts, 
one  thousand  dollars.  For  a  monument  over  my 
brother,  Wm.  Watts,  I  give  one  hundred  dol- 
lars. To  St.  John's  Church  towards  arranging 
the  S.  school  room  for  a  chapel,  one  hundred 
dollars.  To  Allen  Hawkins  fifty  dollars  and  to 
Ellen  Saunders  if  alive  twenty-five  dollars.  In 
my  own  hand." 

CodlcU  No.  8: 

"In  my  own  handwriting,  I  make  this  my  third 
codicil.  I  desire  if  my  property  sells  for  any- 
thing over  twenty  thousand — that  two  thousand 
of  it  shall  be  held  in  trust  by  George  Watts 
Morris  for  my  great-niece  Alice  Du  Bose,  and 
five  hundred  be  added  to  my  bequest  of  twenty 
hundred  to  my  niece  Letty  Landrum  Holcombe — 
anything  that  should  be  over,  to  be  added  to  the 
other  bequests  in  equal  proportions— nothing  to 
be  given  nor  our  home  dismantled  in  any  way 
untu  after  my  husband's  death." 

The  controversy  arises  as  to  the  disposi- 
tion to  be  made  of  the  excess  above  $20,000 
Of  tbe  proceeds  of  sale  of  the  farm  called 
"The  Barrens."  It  is  claimed  by  the  appel- 
lants, the  two  danghters  and  granddaughter 
of  AUce  W.  Robertson,  the  sister  of  testa- 
trix, that  they  should  share  In  such  surplus 
proceeds  proportionately  with  certain  of  the 
other  beneficiaries  imder  the  will,  who  are 
also  nieces  and  nephews  of  tbe  testatrix. 

There  Is  no  difference  between  counsel  as 
to  the  general  rules  applicable  to  the  con- 
struction of  this  will,  and.  Indeed,  they  each 
rely  upon  the  same  generally  accepted  can- 
ons of  construction. 

It  will  be  noted  that  under  the  original 
will  Alice  W.  Rot>»t8on  and  her  daughters 
were  to  receive  the  entire  residue  of  the  es- 
tate after  the  payment  of  certain  specific  lega- 
cies. Then  on  September  1,  1000,  the  testa- 
trix wishing,  as  she  expresses  it,  to  make  a 
few  alterations  In  certain  bequests,  and  In 
view  of  the  fact  that  It  had  occurred  to  her 
that  the  farm,  "The  Barrens,"  might  bring  as 
much  as  $20,000,  she,  by  the  first  codicU  In- 
creases tbe  spedflc  legacies,  provides  for  a 
monument  at  the  grave  of  her  brother,  and 
makes  gifts  to  St  John's  Bpiscopal  Church, 
Roanoke,  as  well  as  to  two  of  her  servants. 
If  there  were  uo  other  codicils,  while  there 
might  be  some  difference  of  opinion.  It  Is 
probable  that  any  obscurity  which  appears 
in  the  will  would  be  resolved  in  favor  of 
these  appellants,  upon  tbe  doctrine  that, 
when  a  testator  uses  technical  words,  he  Is 
presumed  to  know  their  technical  meaning, 
and  this  technical  meaning  will  be  ascribed 
to  them.  Tbe  language  of  this  first  codldl, 
providing  that  in  case  the  farm  should  sell 
for  over  $20,000  the  bequests  to  her  relatives 
must  be  Increased  in  due  proportions,  would 
probably  be  construed  to  Include  her  sister 
and  her  sister's  daughters,  because  they  are 
certainly  relatives,  and  because  the  word 
"bequests"  would  doubtless  be  construed  to 
have  Its  technical  meaning,  and  Include  all 
the  gifts  to  relatives  contained  In  the  wlU. 
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Waring  V.  Waring,  96  Va.  641,  32  S.  Bi.  153; 
Roes  7.  Robs,  115  Va.  874,  79  S.  E.  343. 

[1,2]  It  Trill  be  noted,  however,  that  In 
oodlcU  No.  2  (and  every  part  of  the  will  must 
be  constmed  in  cases  of  doubt  in  order  to  as- 
certain the  meaning  of  the  testatrix)  she  her* 
self  expressly  limits  and  Interprets  the  mean- 
ing of  the  language  "my  bequests."  While 
the  avowed  purpose  of  codicil  No.  2  is  only 
to  recapitulate  in  writing,  not  in 'figures,  her 
bequests,  the  fact  that  she  only  names  her 
nieces  and  nephews,  the  legatees  to  whom 
she  had  given  specific  pecuniary  legacies  in 
her  will  and  the  first  codicil,  and  makes  no 
reference  to  Mrs.  Robertson  or  her  children, 
or  to  that  gift,  plainly  indicates  the  sense  in 
which  the  testatrix  used  the  words  "my  be- 
quests." 

The  third  codicil  also  manifests  the  pur- 
pose of  the  testatrix  to  distribute  the  sur^ 
plus  proceeds  of  the  sale  of  "The  Barrens" 
to  those  to  whc«n  she  had  previously  given 
spedflc  pecuniary  legacies,  and  to  exclude 
Mrs.  Robertson  and  her  daughters  from  par- 
ticipation therein.  That  codlcU,  referring 
only  to  such  surplus,  provides  that  out  of  it 
shall  first  come  a  legacy  of  $2,000,  to  be  held 
In  trust  by  George  Watts  Morris  for  her 
greatnlece,  Alice  Du  Hose,  and  that  $600 
should  be  added  to  the  beauest  to  Letty 
Liandrum  Holcombe,  and  that  the  residue 
should  be  added  to  the  "other  bequests  In 
equal  proportions."  It  appears  to  us  that  the 
words  "In  equal  proportions"  were  carefully 
chosen  by  the  testatrix  to  express  her  pre- 
viously Indicated  purpose,  because  In  dealing 
with  this  surplus  in  the  first  codldl  she  had 
directed  that  it  be  distribnted  between  her 
apedflc  pecuniary  legatees  "in  due  propor- 
tions," for  It  will  be  observed  that  in  that 
first  codlcU  these  legatees  who  were  to  share 
In  this  surplus  had  beoi  given  legacies  of 
varying  amounts;  but  when  in  codicil  3  she 
added  $500  to  the  specific  legacy  of  her  niece, 
Letty  I/andmm  Holcombe,  and  exduded  her 
from  further  pertidpation  in  such  surplus. 
It  left  five  ^>Mlfic  pecuniary  legacies  at  $1,- 
000,  so  that,  these  legacies  now  being  equal 
In  amount,  the  disposition  she  desired  to 
make  of  this  surplus  between  these  five  lega- 
tees could  unquestionably  be  better  expressed 
by  the  words  "equal  proportlon&"  The  words 
previously  used,  "due  proportions,"  while 
most  appropriate  in  order  to  provide  for  a 
proportionate  division  between  legatees  who 
were  to  receive  varying  amounts,  had  now 
become  less  appropriate,  because  her  inten- 
Uoa  could  be  more  clearly  expressed  by  the 
words  "equal  proportions."  Nowhere  in  the 
will  is  that  part  of  her  estate  which  is  clearly 
to  go  to  her  sister,  Mrs.  Robertson,  and  her 
daughters,  referred  to  as  either  a  legacy  or 
a  bequest.  la  the  will  it  is  referred  to  as 
the  remainder  of  her  estate;  in  the  trust 
preated  for  Mrs.  Robertson's  daughters,  Mrs. 
Du  Bose  and  Mrs.  Whaley,  it  is  spoken  of  as 
the  proportion  of  her  estate ;  in  the  first  cod- 
lcU It  is  referred  to  as  the  "remainder  of 


my  property";  and  In  the  second  and  third 
codicils  it  is  not  referred  to  in  any  way. 

[3]  The  case  is  controlled  by  the  rule  that. 
If  the  testator  himself  has  clearly  explained 
or  Indicated  the  meaning  which  he  attadies 
to  a  particular  word,  that  meaning  must 
ptevall  in  order  to  carry  out  the  testator's 
latent,  irrespective  of  the  tedmlcal  or  gram- 
matical meaning  of  such  word. 

In  Randolph  v.  Wright,  81  Va.  612,  it  U 
thus  expressed: 

"And  where  from  the  context  of  a  will  the 
testator  has  explained  bis  own  meaning  In  the 
use  of  certain  words,  the  courts  will  take  that 
explanaticm  as  their  guide  without  resorting  to 
lexicographers  to  determine  what  is  the  meaniiv 
in  the  abstract,  or  to  adjudicated  cases  to  dia- 
cover  what  they  have  been  held  to  mean  in  other 
wills." 

In  Camagy  r.  Woodcock,  2  Mnn£  (16  Va.) 
240,  5  Am.  Dec.  470,  this  is  said: 

"The  testator  having  explained  his  own  mean- 
ing in  the  use  of  these  terms,  I  shall  take  that 
as  my  guide,  without  resorting  to  lexicographers 
to  determine  what  the  same  terms  ought  to 
mean  in  the  abstract,  or  to  adjudicated  cases  to 
discover  what  they  have  been  decided  to  mean 
under  different  circumstancea" 

See  Tebbs  v.  Duval,  17  Orat  (58  Va.)  361; 
Moon  V.  StMie,  19  Grat  (60  Va.)  239,  (argu- 
ment); 2  Minor's  Inst  (4th  Ed.)  1055. 

The  trial  coort  excluded  the  appellants, 
Mrs.  Roberts(Hi's  daughters  and  granddaugh- 
ter, from  participation  in  the  surplus  above 
$20,000  arising  from  the  sale  of  "The  Bar- 
rens" farm,  and  correctly  construed  the  will, 
so  that  its  decree  must  be  affirmed. 

Afilrmed. 

(m  v».  m 
VBALBY  V.  NICKELS. 
(Supreme  Court  of  Appeals  of  Virginia.    Sept 
20,  191T.) 

1.  BOUWDABIES    «=346(5)    —    ABBrrSATIOR   — 

Agbebuknt  or  Parties. 
Under  a  submission  of  a  boundary  dispote 
to  arbitration,  providing  that  the  arbitrators 
should  hear  such  legal  evidence  as  might  be  in- 
troduced and  make  their  award,  an  award  did 
not  fail  to  conform  to  the  submission,  because 
it  located  the  boundary  line  according  to  an 
agreement  of  the  parties,  instead  of  ui>oa  more 
formal  evidence. 

2.  Abbitbation  ANn  Awabu  «=»80— Libjebal 
OoRBTBronoR'  07  AWABn. 

Awards  are  to  be  liberally  constmed,  to  the 
end  that  they  may  be  upbdd,  if  possible. 

3.  Abbitration  and  Awabd  «s>30  —  Af- 
poiNTmcNT  OF  Thibd  Abbitbatob— POWIBS. 

Under  a  submission  to  arbitration,  naming 
two  arbitrators  and  providing  that  they  should 
select  a  third  arbitrator,  and  near  such  evidence 
as  either  party  might  introduce,  the  third  ar- 
bitrator was  not  to  act  as  an  umpire,  but  as 
one  of  a  board  of  three. 

4.  ABBrrBATioN  Ann  AwAsn  ®=»36 — Coircm- 

BEIfCE     OF    ABBITKATOBB    IW    DECISION    A^O 

Award. 
Under  a  submission  to  arbitration,  naming 
two  arbitrators  and  requiring  them  to  appoint 
a  third,  but  neither  expressly  nor  impliedly  con- 
ferring authority  upon  a  majority  to  act  an 
award  was  void  where  only  two  of  the  arbitra- 
tors participated  in  the  consideration  and  db- 
cision  of  the  question,  as  Code  1904,  {  5,  subeec 
3,  providing  that  words  purporting  to  give  an- 
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thorite  to  three-  or  more  public  officers  or  other 
persons  shall  be  construed  as  giving  such  an- 
thority  to  a  majority  of  such  officers  or  persons, 
unless  otherwise  expressly  declared,  refers  only 
to  the  construction  of  statutes,  and  to  public 
officers  or  other  persons  deriving  their  aatnority 
from  a  statutory  source. 

5.  EviDKNCX      «=>318(7)— Hkabs^t— CsBTin- 

CATES. 

Where,  under  a  submission  to  arbitration 
naming  two  arbitrators  and  requiring  them  to 
appoint  a  third  arbitrator,  an  award  was  filed, 
which  was  signed  by  one  of  the  arbitrators  nam- 
ed in  the  submission  and  a  third  person,  with 
nothing  in  the  award  to  show  that  such  third 
person  was  selected  as  the  third  arbitrator,  a 
writing,  purporting  to  be  signed  by  arbitrators 
named  in  the  submission,  and  certifying  that 
they  had  chosen  such  third  person  as  the  third 
arbitrator,  was  hearsay,  and  not  admissible  on 
a  motion  to  confirm  the  award. 

Error  to  Circuit  Court,  Scott  County. 

ProceMing  by  W.  H.  Nickels  against  JBph- 
ralm  £^aley  for  confirmation  of  an  award  of 
arbitrators  in  determination  of  a  disputed 
boundary.  From  an'  order  confirming  the 
award,  Fraley  brings  error.  Reversed,  and 
Judgment  entered,  dismissing  the  rule. 

8.  H.  Bond  and  W.  S.  Cox,  both  of  Gate 
City,  and  J.  D.  Carter,  of  Duffleld,  for  plain- 
tiff in  error.  WIU  H.  Nicliels,  of  Gate  City, 
for  defendant  In  error. 

KELLY,  X  On  the  IStb  day  of  May,  1915, 
W.  H.  Nickels  and  Ephraim  Fraley  entered 
Into  a  written  agreement  whereby  they  sub- 
mitted to  C.  H.  Cowden  and  C.  P.  Rogers,  as 
arbitrators,  a  controversy  concerning  a 
boundary  line.  Tlie  agreement  provided  that 
Cowden  and  Rogers  should  select  a  third  ar- 
bitrator, hear  such  legal  evidence  pertaining 
to  title  as  either  party  might  Introduce  be- 
fore them,  make  their  award  in  writing,  and 
return  the  same  to  the  clerk's  office  of  the 
county  to  be  "confirmed  by  the  court  accord- 
ing to  the  statute." 

On  September  20,  1916,  there  was  present- 
ed and  filed  in  the  clerk's  office  a  pai)er  dat- 
ed the  6th  day  of  that  month  signed,  "O.  H. 
Oowden,  H.  P.  Franklin,  Arbitrators,"  which 
recited  that  Cowden  and  Franklin  as — 
"arbitrators  selected  by  a  written  agreement 
herewith  filed  and  bearing  date  on  the  28th  day 
of  May,  1915,  *  *  *  of  Ephraim  EValey  of 
the  one  part,  and  William  H.  Nickels  of  the 
other  part,  •  •  •  met  at  Dnffield,  Scott 
county,  Virginia,  and  pursuant  to  agreement  of 
both  of  said  parties-  by  counsel  that  the  said 
dividing  line  between  the  said  Ephraim  Fraley 
and  '^^liam  H.  Nickels  should  be  established 
•a  follows,  to  wit  [setting  out  the  line],  we 
therefore  adjudge,  order,  and  award  that  the 
line  aforesaid  be  and  the  same  is  hereby  de- 
dared,  adjudged,  and  awarded  to  be  the  true 
dividing  line.  *  *  *  All  of  which  we  submit 
and  return  to  the  clerk's  offide  of  Scott  county, 
Virginia." 

Subsequently  Nickels  notified  Fraley  that 
be  would  proceed  to  have  the  report  con- 
firmed by  the  circuit  court  of  Scott  county, 
and  when  the  cause  was  heard  in  that  court 
Nickels  introduced  in  evidence  the  agree- 
ment of  May  18,  1915,  and  the  award  of  Sep- 


tember 6, 1915,  and  rested  his  case,  niereupon 
Fraley  moved  that  the  proceeding  be  dis- 
missed on  the  ground  that  there  was  no  evi- 
dence in  the  record  that  Cowden  and  Rogers 
had  chosen  a  ttilrd  arbitrator.  Nickels  then 
asked,  and  was  permitted,  over  Fraley's  ob- 
jection, to  Introduce  a  writing  dated  on  the 
day  of  September,  1915,  which  pur- 


ported to  be  signed  by  Cowden  and  Rogers, 
and  which  certified  that  they  had  chosen 
Franklin  as  the  third  arbitrator,  pursuant  to 
the  agreement  of  submission. 

The  foregoing  being  all  the  evidence,  Fra- 
ley, by  counsel,  moved  the  court  to  dismiss 
the  proceeding  upon  a  number  of  grounds,  the 
more  material  of  which  were,  that  the  pur- 
I>orted  award  did  not  conform  to  the  sub- 
mission, that  the  award  was  signed  by  only 
one  of  the  arbitrators  selected  by  the  agree-  ' 
ment,  and  that  there  was  no  competent  evi- 
dence to  show  that  Franklin  bad  been  select- 
ed as  a  third  arbitrator.  The  court  overrul- 
ed this  motion,  and  over  the  objection  of 
Fraley,  entered  the  order  here  complained  of, 
confirming  the  award. 

The  material  assignments  of  error  raise 
the  questions  already  pointed  out  as  the  basis 
of  the  several  objections  made  by  the  plain- 
tiff in  error  during  the  course  of  the  trial; 
and  these  we  shall  now  proceed  to  consider. 

[t,  2]  The  award  did  not,  as  contended,  fall 
to  conform  to  the  submission.  The  fact  that 
the  arbitrators  located  and  reported  the 
boundary  line  according  to  an  agreement  of 
the  parties,  instead  of  upon  more  formal  evi- 
dence, did  not  constitute  a  deviation  from 
their  authority.  The  agreement  was  the 
most  satisfactory  evidoice  they  could  have 
had  before  them.  The  award  accomplished 
the  purpose  of  the.  submission.  Awards  are 
to  be  liberaiiy  construed,  to  the  end  that  they 
may  be  upheld  if  possible.  Pollock  v.  Suth- 
erlln,  25  Grat  (66  Va.)  78,  4  Min.  Inst.  176 ; 
Burks,  PL  &  Pr.,  p.  28.  We  have  no  difficulty 
in  dedding  that  the  award  was  within  the 
submission. 

[S,  4]  The  award  is  fatally  defective  upon 
its  face,  however,  because  it  shows  that  only 
two  of  the  arbitrators  participated  in  the 
consideration  and  decision  of  the  question 
submitted  to  them.  If  Franklin  was  in  fact 
selected  according  to  the  original  agreement 
(which  plaintiff  in  error  denies),  he  was  not 
to  act  as  an  umpire  but  as  one  of  a  board  of 
three.  Nothing  in  the  agreement,  either  di- 
rectly or  by  implication,  confers  authority 
upon  a  majority  to  act.  Section  5,  subsection 
8,  of  the  Code  of  Virginia,  invoked  by  the 
defendant  in  error,  has  no  application  to  this 
case,  but  refers  to  the  construction  of  stat- 
utes and  to  public  officers  or  other  persons 
deriving  their  authority  from  a  statutory 
source.  Arbitrators  in  cases  like  this  derive 
their  powers  exclusively  from  the  agreement 
of  submission.  The  authorities  are  practical- 
ly unanimous  in  support  of  the  rule  that,  in 
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the  absence  of  some  express  or  implied  agree- 
ment to  the  contrary,  all  the  arbitrators  pro- 
vided for  In  the  submission  of  a  controversy 
between  private  persons,  must  participate  in 
the  deliberation;  and  there  is  scarcely  less 
unanimity  in  the  rule  that  In  such  a  case 
the  award  must  be  concurred  in  by  all  of 
them.  The  rule  is  otherwise  with  reference 
to  controversies  of  a  public  nature  or  of  pub- 
lic concern.  These  principles  are  too  well 
settled  to  require  or  to  warrant  any  extended 
discussion.  See  Omaha  v.  Omaha  Water 
Co.,  218  U.  S.  180,  30  Sup.  Ct  615,  54  L.  Ed. 
991-997;  Wheeling  Gas  Co.  v.  Wheeling,  8 
W.  Va.  320 ;  3  Cyc.  651,  652 ;  5  Corpus  Juris, 
96 ;  2  R.  C.  li.  p.  383,  §  29 ;  Omaha  Water  Co. 
V.  City  of  Omaha,  162  Fed.  225,  89  0.  0.  A. 
206,  15  Ann.  Cas.  608. 

The  question  does  not  appear  to  have  been 
expressly  passed  upon  in  this  state.  The 
Virginia  cases,  so  far  as  we  have  been  able 
to  find,  upholding  majority  awards,  have 
been  cases  In  which  the  agreement  of  sul)- 
mission  contained  express  or  implied  author- 
ity therefor.  Coupland  v.  Andsrson,  2  Gall. 
(6  Va.)  106;  Wheatiey  v.  Martin,  6  Leigh  (33 
Va.)  62;  Doyle  v.  Patterson,  84  Va.  800,  6  S. 
E.  138.  The  objection  to  the  award  based 
upon  the  want  of  Joint  action  by  all  the  ar- 
bitrators should  have  been  sustained. 

[S]  It  was  also  error  to  admit  the  writing 
purporting  to  show  that  Franiilln  was  select- 
ed as  therein  stated.  This  paper  was  no 
part  of  the  award.  It  was  purely  hearsay 
evidence,  and  was  no  more  admissible  than 
if  some  witness  had  gone  on  the  stand  and 
stated  that  he  heard  Cowden  and  Rogers  say 
they  had  selected  Franklin.  The  evidence 
was  duly  objected  to,  and  the  objection 
should  have  been  sustained. 

The  brief  of  counsel  for  the  defendant  in 
error  contains  a  very  full  account  of  certain 
transactions  alleged  therein  as  having  led 
up  to  the  award,  and  If  the  facts  as  stated  in 
the  brief  were  In  the  record,  they  might  make 
out  a  different  case.  We  must,  however,  of 
course,  be  governed  by  the  record  as  certified 
to  us  from  the  trial  court,  and  upon  that  rec- 
ord it  is  manifest  that  the  Judgment  was 
erroneous  and  must  be  reversed  and  annulled, 
and  a  Judgment  entered  here  dismissing  the 
rule. 

Reversed. 

oa  Va.  ns) 

ASBBRRY  et  al.  v.  MITCHEIXi,* 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 
20,  1917.) 

1.  Vkndob  and  Pttbcbabeb  9=>22  —  Con- 
tracts —  SuFFiciBNCT  or  Desckiftion  of 
Pbopkbtt. 
A  description  of  land  In  a  contract  to  convey 
land  as  lOO  acres  off  the  west  end  of  the  vendor's 
farm,  and  bounded  on  the  north  and  south  by 
the  lands  of  R.  and  M.,  was  sufficient,  where 
the  location  of  the  lands  of  R.  and  M.  and  of 
the  western  boundary  of  the  vendor's  land  was 
well  known,  as  the  east  line  should  be  run  due. 


north  and  south  from  the  land  of  R.  to  that  on 
M.,  BO  as  to  include  lOO  acres. 
2.  Evidenck  <S=>460(4)  —  Pabol  Evidence— 
Application  of  Description  to  Subjbct- 
Matteb. 
Evidence  aliunde  is  admissible,  where  there 
Is  a  doubt  as  to  the  true  location  of  a  snrvey, 
or  a  question  as  to  the  application  of  a  grant  to 
its  proper  subject-matter. 
8.  Deeds  <3=»119— Location  of  Land— Ques- 
tions FOB  JUBT. 
Where  there  is  a  question  as  to  the  true  lo- 
cation of  a  survey,  or  the  application  of  a  grant 
to  its  proper  subject-matter,  this  is  not  a  ques- 
tion of  construction,  but  one  of  fact,  to  I>e  de- 
termined by  the  jury  or  the  court  by  the  aid  of 
extrinsic  evidence. 

4.  Specific  Pbfosuance  ®=>6,  32(2)  —  Mu- 
tuautt    of    Obligation    and    Reigbdt— 
Contra CT8  of  Infants. 
An  infant  may  compel  8i>ecific  performance 
of  a  contract  by  an  adult  to  convey  land  to 
him,  in  consideration  that  the  infant  shall  pay 
the  adult's  expenses  at  a  hospital  and  maintain 
him  during  his  natural  life,  where  the  infant 
has  performed  such  covenants,  as  the  contract 
is  beneficial  to  the  infant,  and,  having  been  fully 
performed   by  him,   there  is   no   want   of   mu- 
tuality of  obligation  and  remedy. 
6.  Infants   «=»112— Decrees— IiiPEACHitKNT. 
As  a  general  rule,  infants  are  as  much  bound 
by  decrees  as  adults,   and  can  impeach   them 
only  for  causes  for  which  an  adult  could  im- 
peach them,  especially  where  the  decree  is  in 
favor  of  the  infant,  and  in  a  suit  in  which  be 
is  plaintiff. 

Appeal  from  C!ircait  Court,  Tasewell  Coun- 
ty. 

Suit  by  E.  R.  MItcheU,  by  his  next  friend, 
against  C.  W.  Asberry  and  others.  From  a 
decree  for  complainant,  defendants  aKieaL 
Affirmed. 

J.  Powell  Royall,  of  Tazewell,  and  Jack- 
son &  Henson,  of  Roanoke,  for  appellants. 
Greever,  Gillespie  &  Divine  and  C.  K.  Brown, 
Jr.,  all  of  Tazewell,  for  appellee. 

WHITTLE,  P.  E.  R.  Mitchell,  an  Infant 
suing  by  bis  next  friend,  broogbt  this  salt 
against  the  administrator  and  heirs  of  H.  C 
Asberry,  deceased,  to  enforce  spedflc  per- 
formance of  a  written  contract  whereby  As- 
berry agreed.  In  consideration  of  natural 
love  and  affection,  and  for  the  further  con- 
sideration that  Mitchell  wonld  pay  all  his  ex- 
penses at  the  Abingdon  hospital  and  main- 
tain him  during  his  natural  life,  to  convey 
to  Mitchell  the  100  acres  of  land  described  In 
the  contract,  together  with  all  his  personal 
property.  Frcnn  a  decree  granting  the  prayer 
of  the  bill,  this  appeal  was  allowed. 

The  mother  of  appellee  was  a  daughter  of 
Asberry,  and  died  when  the  child  was  only  16 
days  old,  at  whldi  time  the  grandfather  took 
him  to  his  home  where  be  has  ever  since  re- 
sided. In  May,  1915,  Asberry,  then  79  years 
of  age,  developed  bladder  trouble,  and  was 
advised  by  his  physician.  Dr.  Holmes,  to  go 
at  once  to  the  hospital  at  Abingdon,  Va.,  for 
treatment  At  that  time  Asberry  informed 
Dr.  Holmes  that  he  "wanted  to  fix  It  so  Elbert 
Mitchell,  his  grandson,  would  get  100  acres 
more  land,  and  his  personal  property,"  and 
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asked  the  doctor  If  be  "ootdd  flx  It  for  UUn." 
Dr.  Holmes  fnrther  testified  Ht&t  Asberry 
"did  not  Itemize  his  personal  pr<q?erty,  but 
told  me  be  wanted  Blbert  to  bare  It  all;  and 
I  asked  him  In  regard  to  bis  money,  and  be 
said  that,  too — money  and  notes."  Witness 
stated  that  Mr.  Asberry  then  gave  blm  the 
boundaries  of  the  land  as  they  are  set  out  In 
the  contract;  whereupon  he  tore  a  leaf  out  of 
his  daybook  and  wrote  the  contract  and 
read  it  to  Asberry,  who  said  that  was  what  he 
wanted.  The  contract  was  then  signed  by 
both  parties  and  delivered  to  appellee,  who 
requested  Ur.  Holmes  to  keep  It  for  blm, 
which  he  consented  to  do,  and  it  remained 
in  bis  possession  until  Mr.  Asberry's  death, 
which  occurred  some  ten  months  afterwards. 
Although,  as  might  be  expected  In  a  con- 
troversy of  this  character,  the  evidence  was 
conflicting,  nevertheless  It  preponderated  in 
appellee's  favor,  and  showed  that  he  bad  in 
good  faith  fully  performed  the  C(wtract  on 
bis  part 

In  this  state  of  the  record,  two  controlling 
proiKtsitlons  of  law  are  submitted  for  oiur 
determination: 

(1)  Is  the  100-acre  tract  of  land  sufficiently 
described  in  the  contract  to  enable  the  court, 
with  the  aid  of  permissible  extrinsic  evi- 
dence, to  locate  it?  and 

(2)  Whether  or  not  an  Infant  can  compel 
spe<dflc  i>erformance  of  a  contract  for  the 
sale  of  land  made  with  an  adult,  based  on 
the  consideration  that  he  should  pay  all  ex- 
penses of  the  latter  at  a  hospital  and  main- 
tain blm  during  bis  natural  life,  which  cove- 
nants the  Infant  had  performed. 

These  propositions  will  be  considered  in  the 
order  stated. 

[1  ]  1.  The  land  in  controversy  is  described 
in  tbe  contract  as: 

"One  hundred  acres  of  land,  bounded  by  Sarah 
H.  RatliS  on  the  north  and  by  E.  R.  Mitchell 
on  the  sonth,  off  the  west  end  of  the  farm  of 
H.  O.  Asberry." 

The  record  showed  that  Asberry's  land  was 
situated  on  the  north  side  of  Clinch  Moun- 
tain, in  Little  Valley,  In  Tazewell  county; 
and  tbe  location  of  the  Ratllff  and  Mitchell 
tracts,  and  the  western  boundary  of  Asber- 
ry's land,  were  well  known  to  the  parties. 
Thus  we  have  a  definite  boundary  of  the  100 
acres  to  be  cnt  off,  on  the  north,  south,  and 
west;  and  tbe  circuit  court  correctly  held 
that  tbe  remaining  line,  the  east  line,  should 
be  ran  due  north  and  south  (from  the  BatlifC 
land  on  the  north  to  the  Mitchell  land  on 
the  south),  so  as  to  Include  100  acres.  Ac- 
cordtn^y,  the  county  surveyor  of  Tazewell 
county  was  directed  to  go  upon  the  land  de- 
scribed in  the  contract,  and  lay  off  the  100 
acres  as  Indicated  above,  and  report.  It  is 
not  perceived  wherein  this  description  is  in- 
sufficient to  enable  the  100  acres  to  be  def- 
initely and  accurately  located. 

(2, 3]  It  is  well  settled  that: 

"Evidence  alionde  is  admissible  in  all  cases 
^here  there  is  a  doubt  as  to  tbe  true  location 
of  the  survey,  or  a  question  as  to  the  applica- 


tion of  a  grant  to  its  proper  subject-matter.  It 
is  not  a  question  of  construction,  but  of  locatiou. 
It  is  a  question  of  fact,  to  be  determined  by 
the  jury  (in  this  Instance  by  the  court)  by  the 
aid  of  extrinsic  evidence."  Reusen  v.  Lawson, 
91  Va.  226»  235,  21  S.  B.  347,  349. 

In  tbe  present  case,  tbe  contract  supplied 
tbe  necessary  data,  and  the  ascertainment  of 
the  correct  location  of  the  eastern  line  was 
merely  a  question  of  surveying. 

In  Warren  v.  Makely,  85  N.  C.  12,  tbe  fol- 
lowing description  was  held  suflScient  to  iden- 
tity the  part  to  be  cnt  off  as  a  distinct  tract: 

"One  hundred  acres  lying  in  Currituck  town- 
ship, near  tbe  head  of  Smith  creek;  it  being 
the  eastermost  portion  of  the  farm  purchased 
from  my  brother,  and  known  as  the  Russell 
land." 

In  Bank  v.  Catzen,  63  W.  Va.  635,  60  B.  E. 
499,  it  was  held: 

"The  terms  'eastern  one-half,'  in  a  deed  con- 
veying one-balf  of  a  tract  of  land,  in  the  absence 
of  admissible  parol  evidence  disclosing  a  differ- 
ent intention,  would  mean  the  eastern  half, 
formed  by  a  line  to  be  run  due  north  and  south 
through  the  tract" 

See,  also,  Lavls  v.  Wilcox,  116  Minn.  187, 
133  N.  W.  663 ;  Robinson  v.  Taylor,  68  Wash. 
351,  123  Pac.  444,  Ann.  Cas.  1913E,  1011; 
Schmitz  T.  Schmite,  19  Wis.  207,  88  Am.  Dec. 
682. 

The  language  of  the  contract,  giving  the 
north  and  sooth  boundary,  and  providing 
that  the  100  acres  be  cut  "off  of  the  west  end 
of  the  farm  of  H.  0.  Asberry,"  necessarily 
imports  that  the  east  line  must  run  due 
north  and  south,  since  no  other  course  would 
satisfy  the  language  of  the  contract 

[4]  2.  The  remaining  question  is  whether 
Or  not  an  infant  can  compel  specific  perform- 
ance of  a  contract  for  the  sale  of  land  made 
with  an  adult,  based  on  tbe  consideration 
tbat  be  should  pay  all  expenses  of  the  latter 
at  a  hospital  and  maintain  blm  during  bis 
natural  life,  which  covenants  the  infant  bad 
performed. 

If  appellee  bad  been  an  adult  when  the 
contract  was  entered  into  with  his  grandfa- 
ther. It  could  not  have  been  specifically  en- 
forced by  either  party  while  it  remained 
executory  on  both  sides,  because  of  want  of 
mutuality  In  remedy.  Part  of  appellee's  con- 
sideration involved  the  performance  of  per- 
sonal services  for  the  grandfather;  and  in 
such  case  a  court  of  equity  will  not  decree 
specific  performance,  because  It  cannot  look 
after  tbe  rendition  of  i)ersonal  services. 
Eaton  on  Eq.  536;  Newman  r.  French,  138 
Iowa,  482,  116  N.  W.  468,  18  L.  R.  A.  (N.  S.) 
218,  128  Am.  St  R^.  212 ;  Iron  Age  Pub.  Co. 
y.  Telegraph  Co.,  88  Ala.  498,  3  South.  449, 
3  Am.  St  Rep.  768. 

Tbe  rule,  however,  is  otherwise  where,  by 
the  performance  of  the  services  contracted 
for,  the  contract  becomes  mutual  in  obliga- 
tion and  remedy.  The  reason  for  the  refusal 
being  no  longer  in  existence  when  tbe  suit 
is  brought,  specific  i)erformance  in  such  case 
may  be  decreed.    Boyd  v.  Brown,  47  W.  Va. 
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238,  34  S.  E.  907;  Welch  ▼.  Whelpley,  62 
Midi.  IS,  28  M.  W.  744,  4  Am.  St  Rep.  810; 
Blgler  T.  Baker,  40  Neb.  325,  58  N.  W.  1026, 
24  L.  R.  A.  255;  Denlar  t.  HUe,  123  Ind.  68, 
24  N.  B.  170. 

Want  of  mutuality  is  said  to  be  th«  only 
reason  assigned  why  a  court  of  equity  will 
not  decree  specific  performance  of  a  contract 
at  the  suit  of  an  Infant  Flight  ▼.  Bolland, 
4  Rush.  298;  Ten  Eyck  r.  Manning,  62  N.  J. 
Eq.  47,  27  AU.  900;  Tarr  v.  Scott  4  Brewst 
(Pa.)  40. 

In  Seaton  v.  Tohlll,  11  Colo.  App.  211,  63 
Pac  170  (cited  In  36  Cyc.  629,  note  40),  the 
court  said  In  part: 

"This  was  a  suit  instituted  by  the  infant  and 
its  sole  aim  and  object  was  to  compel  the  adult 
defendant  to  specifically  perform  her  agreements 
in  a  contract  which  it  was  manifestly  to  the 
benefit  and  interest  of  the  plaintiff  to  have 
performed.  Moreover,  it  was  apparent  from  the 
allegations  in  the  complaint  that  a  failure  to 
enforce  the  contract  would  result  in  a  serious  pe- 
cuniary loss  to  the  infant.  The  defendant 
alone  was  seeking  to  evade  the  contract  and 
was  allowed  to  do  so  by  reason  of  the  nonage 
of  the  plaintiff.  According  to  every  rule  of 
law  applicable  to  infancy,  this  was  a  case  which 
called  for  the  interposition  of  the  court  in  its 
favor. 

"The  judgment  was  erroneous  for  another  rea- 
son. The  contract  was  completed  on  the  part  of 
the'  infant  plaintiff  Nothing  whatever  remain- 
ed to  be  done  by  him  under  the  terms  of  the 
agreement  Upon  the  refusal  of  the  defendant 
to  accept  the  money  which  he  was  obligated 
\o  pay,  and  which  be  had  tendered,  he  had  paid 
't  Into  the  court  for  her  benefit" 

That  case  is  very  similar  In  its  facts  to 
this  case,  anfl  the  decision  rests  on  two 
gronnds:  E^rst,  that  It  was  beneficial  to  the 
Infant  to  have  spedflc  performance  of  the 
contract;  and,  second,  that  the  contract  on 
his  part  had  been  fully  performed.  la  that 
case  the  prayer  was  for  the  assignment  of  a 
lease,  while  tn  this  case  it  Is  for  the  transfer 
of  title  to  real  estate.  There  seems  to  be 
no  difference  In  principle  between  the  two 
cases. 

It  is  said  in  36  Cyc.  629: 

"Specific  performance  of  an  infant's  contract 
at  his  suit  is  refused,  in  EngUnd,  on  the 
ground  that  there  is  no  mutuality  of  remedy; 
but  this  ruling  has  not  been  universally  follow- 
ed in  this  country,  since  it  enables  the  other 
party  to  the  contract  to  take  advantage  of  the 
plaintiS's  infancy,  and  thus  contravenes  the 
general  policy  of  the  law  relating  to  infants' 
contracts.  After  the  infant  becomes  of  age, 
he  may  enforce  in  eqnity  contracts  made  by 
him  during  his  minority;  the  fact  that  they 
were  previously  voidable  by  him  is  no  defense." 

In  answer  to  the  suggestion  that  specific 
performance  should  be  denied  In  this  class 
of  cases,  because  Infants'  contracts  for  the 
purchase  of  real  estate  cannot  be  affirmed 
'during  their  minority.  In  22  Cyc.  609  (refer- 
ring to  statutes  similar  to  section  3424  of 
oar  Ood^  It  Is  said: 

"Even  Independent  of  statute  it  has  been  held 
that  a  judgment  irregularly  obtained  against  an 
infant  may  be  set  aside  after  he  has  become  of 


age;  but  in  many  jurisdictions  the  statutes  give 
to  an  infant  against  whom  a  judgment  or  de- 
cree has  been  rendered,  a  certain  time  after 
obtaining  majority  within  which  he  may  show 
cause  against  or  proceed  to  vacate  it  Such 
a  statute  has  also  been  held  not  applicable  to 
a  judgment  in  an  action  in  whidi  the  complain- 
ing infant  was  the  actor,  and  in  the  absence  of 
fraud  or  collusion,  a  decree  rendered  in  an  in- 
fant's favor  on  a  bill  by  next  friend,  whether 
involving  real  or  personal  estate,  cannot  be  re- 
opened by  an  Infant." 

[S]  Even  In  cases  where  infants  were  de- 
fmdants,  as  a  general  mie,  it  has  been  hdd 
that  they  are  as  mndi  bound  by  decrees  as 
an  adult,  and  can  only  Impeach  them  for 
causes  for  which  an  adult  could,  sudi  as 
frand,  coIIusIod,  error,  or  the  like.  With 
stronger  reason  must  this  be  true  when  the 
decree  Is  in  favor  of  the  Infant  and  In  a  suit 
in  which  he  is  plaintiff.  Brown  v.  Armlstead. 
6  Rand.  (27  Va.)  594;  Zirkle  t;  McCue.  26 
Grat  (67  Va.)  517 ;  Harrison  v.  Wallton,  05 
Va.  721,  30  S.  B.  372,  41  L.  B.  A.  708,  64  Am. 
St  Rep.  830;  McComb  v.  GUkeson,  110  Va. 
406,  66  S.  B.  77,  135  Am.  St  Bep.  944,  18 
Ann.  Oas.  1027. 

In  construing  section  S424,  our  Uecislona 
hold  that: 

"The  right  of  an  infant  to  show  cause  against 
a  decree  which  affects  Ids  interest  after  he  ar- 
rives at  age,  must  be  limited  to  this  extent  to 
show  cause  existing  at  the  rendition  of  the  de- 
cree, and  not  to  such  as  arose  afterwards." 
Walker's  Ex'r  v.  Page,  21  Grat  (62  Va.)  6%; 
Morriss  T.  Virginia  Ins.  Co^  85  Va.  588,  8  S. 
E.  883. 

At  the  time  of  Qie  Institution  of  the  suit 
appeUee  having  fully  performed  the  contract 
on  his  part,  there  was  no  want  of  mutual- 
ity of  obligation  and  remedy,  and  apedflo 
performance  was  rightly  decreed. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  drcnit  court  should  be  af- 
firmed. 

Affirmed. 

(121  Va.   ISi) 
JOHNSTON  V.  PEARSON. 

(Supreme  Ck>urt  of  Appeals  of  Virginia.    Sept 
20,  1917.) 

1.  ExKctrroBS  ano  AnioNisrBATOBs  ^s^lSSiO) 
— Surr  TO  Entobck  JuDOMBirT  Laif— Nkc- 
KssxBT  ano  Pbopxb  Pasties. 

The  administrator  is  a  proper,  though  not  a 
necessary,  party  to  a  snit  to  subject  deceased's 
lands  to  lien  of  a  judgment,  the  pleadings  ad- 
mitting the  debtor  died  without  personal  assets, 
and  no  relief  against,  or  aocounung  by,  the  ad- 
ministrator being  sought 

2.  Appeal  and  Bbbob  «=»1036(5)— Haricixss 
Bbbob. 

Error  in  permitting  dismissal  as  against  the 
administrator  of  suit  to  subject  deceased's  lands 
to  a  judgment  is  harmless,  the  heir  making  the 
same  defense  set  np  by  administrator. 

3.  JunoMEMT  4=>491— CoiXATiEBAi.  Attack— 
BIXKCUTioN— TnfE  OF  Retubh— Statutb. 

Under  Code  19(H,  §  3220,  providing  that 
process,  whether  ori^nal,  mesne,  or  "final,'' 
shall  be  returnable  within  90  days  of  its  date, 
execution  returnable  at  a  later  date  is  not 
merely  voidable  but  void,  and  its  invalidity  can 
be  set  up  in  suit  to  enforce  the  judgment. 


«Ec»For  other  cases  see  sama  topic  and  KEY-NUUBBB  In  all  Kay-Numbarad  Digests  and  ladases 
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Appeal  from  CSrcnlt  Court,  QlleB  County. 

Suit  by  Thomaa  J.  Pearson  against  H.  G. 
Johnston  and  others.  Decree  for  complainant, 
and  defentlant  Johnston  appeals.  Reversed, 
and  bill  dismissed. 

W.  B.  Snidow,  ot  Pearlsbnrg,  for  appellant. 
Williams  &  Farrier,  of  Pearisburg,  and  Jack- 
son A  Henson,  of  Roanoke,  for  appellee. 

BURKS,  J.  This  is  a  biU  filed  by  a  judg- 
ment creditor  against  the  administrator  and 
heirs  of  the  debtor,  who  bad  died,  to  subject 
her  land  to  the  lien  of  the  Judgment.  The 
bill  alleged  that  the  debtor  owned  no  per- 
sonal estate  at  the  time  of  her  death,  out  of 
whidi  the  plaintiff's  Judgment  could  be  col- 
lected. No  answer  was  filed  by  either  of  the 
defendants,  but  the  administrator  and  one  of 
the  heln  filed  separate  pleas  of  the  statute 
of  limitations,  setting  forth  that  only  one  ex- 
ecution had  Issued  on  the  complainant's  judg- 
ment within  10  years  from  its  date,  and  that 
the  execution  so  issued  was  returnable  more 
than  90  days  from  Its  date,  and  hence  was 
void.  Special  replications  were  filed  to  each 
of  said  pleas,  but  they  denied  no  facts  stated 
in  the  pleas,  and  at  best  amounted  to  no  more 
than  demurrers.  At  the  hearing  the  com- 
plainant asked  leave  -to  dismiss  bis  suit  as 
to  the  administrator,  which  motion  the  ad- 
ministrator resisted.  The  court,  however, 
permitted  the  dismissal,  and,  proceeding  to 
hear  the  case  on  its  merits-,  decided  that  the 
execution,  though  returnable  more  than  90 
days  after  its  date,  was  not  void,  but  void- 
able only,  and,  not  having  been  avoided,  the 
Judgment  constituted  a  lien  on  the  defend- 
ant's land.  From  that  decree  this  appeal  was 
taken.. 

Two  errors  are  assigned  by  the  appellant: 

[1,  2]  1.  That  the  trial  court  erred  in  per- 
mitting the  appellee  to  dismiss  his  suit  as  to 
the  administrator  of  the  Judgment  debtor. 

As  the  personal  property  of  the  decedent  is 
the  primary  fund  for  the  payment  of  bis 
debts,  his  personal  representative  is  a  nec- 
essary party  to  any  suit  by  which  such  fund 
is  to  be  affected.  He  was  a  proper  party  to 
this  suit,  and  it  should  not  have  been  dis- 
missed as-  to  him,  but  (notwithstanding  what 
Is  said  in  BeaU  t.  Taylor,  2  Grat  [43  Vs.] 
535,  44  Am.  Dec.  398),  where  the  pleadings 
admit  that  the  debtor  died  without  personal 
assets  and  no  relief  is  sought  against  his 
personal  representative  and  no  accounting  by 
him  is  asked,  he  was  not  a  necessary  party. 
Bat  the  error  in  permitting  the  plaintiff  to 
dismiss  as  to  the  personal  representative  of 
the  debtor  was  harmless,  as  the  heir  was  per- 
mitted to,  and  did,  make  the  same  defense 
set  up  by  the  administrator. 

[3]  2.  The  second  error  assigned  is  the  rul- 
ing of  the  trial  court  that  an  execution  re- 
turnable more  than  90  days  from  its  date  is 
a  merely  voidable  process  and  not  void. 
98SJL-41 


If  the  execution  be  merely  voidable,  it  is 
valid  until  avoided,  and  Us  invalidity  can< 
not  be  set  up  in  a  suit  to  enforce  the  Judg- 
ment, as  this  would  be  a  collateral  attack 
upon  the  Judgment,  which  is  not  permisslblo 
(Fulkerson  v.  Taylor,  102  Va.  314,  46  S.  fi 
309).  but  if  it  be  void,  it  is  a  nuUity,  and 
that  fact  may  be  shown  by  anybody,  any- 
where, and  at  any  time. 

If  the  question  were  res  Integra,  we  might 
find  difficulty  in  holding  the  execution  In 
this  case  to  be  a  void  process  in  the  sense  of 
an  absolute  nullity,  but  we  cannot  bold  it 
to  be  merely  voidable  without  overruling  a 
number  of  prior  decisions  of  tliis  court  and 
endangering  vested  righta 

Section  3220  of  the  Code  provides-  that  pro- 
cess, whether  original,  mesne,  or  final,  shall 
be  returnable  within  90  days  after  its  date, 
and  that  process  shall  be  issued  before  the 
rule  day  to  which  it  is  returnable,  but  may 
be  executed  on  at  before  that  date. 

In  NoeU  v.  NoeU,  93  Va.  433,  25  S.  B.  242, 
the  summons  to  commence  the  suit  was  made 
returnable  on  the  date  of  its  issue,  and  it 
was  held  that  the  provision  of  the  statute 
was  mandatory,  and  that  the  return  and  all 
records  based  thereon  and  proceedings  had 
were  void. 

In  Lavell  v.  McOurdy,  T7  Va.  763,  a  scire 
facias  dated  April  11,  1871,  was  made  re- 
turnable to  the  next  term  of  court,  which 
was  held  September  8,  1871,  more  than  five 
months  after  the  date  and  service  of  the 
writ,  and  it  was  held  that  the  scire  facias 
and  the  Judgment  rendered  thereon  were  void 
and  not  voidable. 

In  Lowenbach  v.  Kelley,  111  Va.  439,  69  S. 
E.  362,  a  scire  facias  was-  made  returnable 
more  than  00  days  after  its  date,  and  for 
that  reason  was  held  to  be  a  void  process. 

In  Eyles  v.  Ford,  2  Rand.  (23  Va.)  1,  it  is 
said: 

"The  act  of  1819,  before  cited,  directs  that 
all  process  sball  be  returnable  either  to  the 
first  day  of  the  next  court,  or  to  some  previous 
rule  day.  The  process  in  this  case  was  not  re- 
turnable either  to  the  court  or  to  a  previouB  rule 
day;  the  rule  day  to  which  it  was  returnable, 
and  the  first  day  of  the  court  being:  the  same. 
The  consequence  is  that  the  scire  facias  was 
merely  void.  Process  made  returnable  to  a  day 
which  is  not  a  legal  return  day  is  void." 

In  Coda  V.  Thompson,  39  W.  Va.  67,  19  8. 
E.  648,  the  prior  Virginia  cases  on  the  sub- 
ject of  process  returnable  to  a  day  other  than 
that  provided  by  statute  were  cited  with  ap- 
proval, and  it  was  held  that  a  summons  in 
garnishment  which  was  returnable  to  a  day 
other  than  that  provided  by  statute  was  not 
simply  Irregular,  but  void.  To  the  same  ef- 
fect see  20  Enc.  PI.  &  Pr.  1159,  and  cases. 

It  Is  true  that  in  a  number  of  states  a 
different  construction  is  put  upon  original 
and  mesne  process  from  that  placed  upon 
final  process  (Freeman  on  Ex.  [3d  Ed.]  |  44, 
and  cases ;  17  Cyc.  1022),  but  our  statute  de- 
clares that  process,  whether  original,  mesne 
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or  final,  shall  be  returnable  within  90  days 
after  Its  date.  All  three  kinds  of  process  are 
embraced  in  the  same  class  and  put  upon  ex- 
actly the  same  footing,  and,  it  having  been 
determined  that  original  and  mesne  process 
returnable  more  than  90  days  after  Its  date 
is  void,  final  process,  or  process  of  execution, 
must  share  the  same  fate. 

Counsel  for  the  appellee  relies  upon  the 
case  of  Beale  v.  Botetourt  Justices,  10  Grat 
(51  Va.)  281,  to  sustain  his  contention  that 
final  process  which  does  not  conform  to  the 
statutory  requirement  is  not  Told,  but  void- 
able only.  In  that  case  execution  was  Issued 
on  a  Judgment  more  than  12  months  after 
the  date  of  the  Judgment,  and  it  was  held 
that  the  execution  was  voidable  only;  but 
the  statute  under  which  It  was  Issued  was 
merely  permissive;  the  statute  (Ciode,  §  3577) 
providing  that  "on  a  Judgment,  execution 
may  issue  within  a  year,"  whereas  the  stat- 
ute in  the  Instant  case  declares  that^  process 
shall  be  returnable  within  90  days  after  its 
date. 

Counsel  for  appellee  also  relies  upon  Free- 
man on  Executions  (3d  Ed.)  S  M,  and  cases 
dted.  The  section  relied  on  Is,  in  part,  as 
follows: 

"Deiignating  the  Return  Day.  The  period 
within  which  the  execution  is  to  be  returned 
differs  in  the  different  states,  beine  regulated 
by  local  statutes.  At  common  law,  the  time  for 
the  return  was  designnted  in  the  writ,  and  this 
practice  still  obtains  in  most,  but  not  in  all,  of 
the  states.  It  has  sometimes  been  held  that  an 
error  in  the  return  day,  or,  in  other  words,  the 
designation  in  the  writ  ot  a  return  day  at  a 
time  different  from  that  designated  by  law, 
was  fatal,  but  this  view  is  entirely  without  the 
support  of  reason,  and  is  now  opposed  by  a  de- 
cisive majority  of  the  reported  adjudications 
upon  this  subject.  In  fact,  there  is  no  mere 
matter  of  form  from  which  a  departure  could 
be  of  less  detriment  to  the  parties.  The  pro- 
vision for  a  return  day  is  beneficial  mainly,  if 
not  solely,  to  the  plamtiff,  because  it  fixes  a 
time  wlien  he  may  expect  to  obtain  the  frnits 
of  his  judgment,  by  compelling  the  sheriff  to 
have  the  writ  satisfied,  if  satisfaction  can  be 
had.  The  defendant  has  no  interest  in  the  re- 
turn day,  for  the  writ,  as  soon  as  sued  out,  may 
and  ought  to  be  levied,  whether  it  be  returnable 
in  10  days  or  in  6  months.  And  whether  the 
time  for  the  return  day  be  material  to  defend- 
ant or  immaterial,  he  ought  not  to  be  precluded 
from  waiving  his  rights;  and  if  he  does  waive 
them,  either  in  express  terms  or  by  silent  ac- 
quiescence, the  waiver  ought  to  be  irrevocable." 

In  addition  to  what  has  already  been  said 
on  the  subject,  It  may, be  added  that  the  de- 
fendant Is  vitally  Interested  In  the  return 
day  of  an  execution  under  the  Virginia  stat- 
ute, because  the  life  of  the  Judgment  la  de- 
{lendent  upon  the  return  day  of  the  execu- 
tion, and  if  the  plaintiff  in  the  execution  may 
extend  the  return  day  beyond  the  limit  pre- 
scribed by  the  statute  for  a  single  day,  he 
may  extend  it  for  a  year,  or  for  any  other 
time,  and  thereby  prolong  the  life  of  the 
Judgment  beyond  the  period  prescribed  by 
statute. 


Section  3577  of  the  Code  provides  as  fol- 
lows: 

"On  a  Judgment,  execution  may  l>e  issaed 
within  a  year,  and  a  scire  facias  or  an  action 
may  be  brought  within  ten  years  after  the  date 
of  the  judgment;  and,  where  execution  issues 
within  the  year,  other  executions  may  be  issued 
or  a  scire  facias  or  an  action  may  be  brought 
within  ten  years  from  the  return  day  of  an  ex- 
ecution on  which  there  is  no  return  by  an  offi- 
cer, or  within  twenty  years  from  the  return 
day  of  an  execution  on  which  there  is  audi  re- 
turn.   •    •    •" 

It  manifestly  was  never  the  intention  of 
the  Legislature  to  put  It  in  the  power  of  the 
plaintiff  to  extend  the  life  of  a  Judgment  be- 
yond the  time  prescribed  by  law.  The  return 
day  of  the  execution,  therefore,  may  be  a 
matter  of  vital  Interest  to  the  defendant 

With  reference  to  what  is  said  by  Mr.  B'ree- 
man  on  the  subject  of  ^iraiver.  It  is  sufl^cient 
to  say  that  the  doctrine  of  waiver  has  no  ap- 
plication to  a  void  process. 

For  these  reasons,  the  decree  of  the  drcnlt 
court  of  Giles  county  must  be  reversed,  and 
the  bin  of  complainant  dismissed,  with  costs 
to  the  appellant  In  this  court  and  In  the  court 
below. 

Reversed. 

(la  Va.  5*6) 

M.  C.  McCORKLE  &  SON  v.  KINCAID  et  nx. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

20.  1017.) 

L  CONTBACTB  «=»176(2)— Wbittkh  Contbact 
— CONSTBUCTION    BY    CotTBT. 
Construction  of  a  written  contract  for  the 
sale  of  growing  timber  held  for  the  court 

2.  Afpeax.  and  Erbob  »=>1064(2)— H a ain.Eaa 
Erbob — Instruction. 

Where  a  contract  for  the  sale  of  growing 
timber  gave  the  landowners  at  least  two  peeling 
seasons  to  secure  the  tanbaric  on  the  trees,  so 
that  the  action  of  the  lumbermen  in  felling 
them  sooner  was  a  breach  of  contract,  in  the 
landowners'  action  for  the  breach  an  instruction 
that  the  jury  could  determine  the  meaning  of 
the  contract,  after  considering  the  writing  it- 
self and  all  evidence,  to  find  whether  it  was  the 
intention  of  the  parties  that  the  landowners 
should  have  two  peeling  seasons,  etc.,  was  harm- 
less as  to  the  lumbermen. 

3.  Evidence  «=»458  —  Pabol  Evidencb  Af- 
fecting WBiriNQ. 

Conversations  and  agreements  between  land- 
owners and  lumbermen,  antecedent  to  a  con- 
tract for  the  sale  of  growing  timber,  so  far  as 
they  were  in  conflict  with  the  written  contract 
were  inadmissible  to  vary  or  contradict  it;  bot 
if  its  meaning  was  doubtful,  the  surrounding  cir- 
cumstances and  the  condition  and  avowed  pur- 
poses of  the  parties,  as  well  as  the  subject-mat- 
ter of  the  contract  might  be  proved  by  parol 
testimony,  to  enable  the  court  to  determine  its 
meaning. 

4.  Loos  AND  LoooiRO  «=»3(15)  —  Saxjb  or 
Growing  Timbeb— Breach  of  Contbact. 

Where  a  contract  for  the  sale  of  growing 
timber  provided  that  the  lumbermen  sboulo 
have  two  years  within  which  to  manufacture 
and  remove  the  timber,  and  that  the  landown- 
ers reserved  the  tanbark  on  the  chestnut  oak 
trees,  which  were  to  be  felled  and  peeled  by 
the  landowners  at  such  time  during  the  peeling 
seasons  as  would  not  be  inconvenient  to  the  lum- 
bermen for  the  manufacture  of  the  trees,  the 
landowners  were  entitled  to  at  least  two  peel- 
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ing  seasons  within  which  to  fell  the  trees  and 
secure  the  bark,  it  being  practicable  to  remove 
tanbark  only  during  April,  May,  and  June,  so 
that  the  action  of  the  lumbermen  in  felling  the 
trees  before  the  two  oeeling  seasons  had  elaps- 
ed was  a  breach  of  the  contract,  entitling  the 
■  landowners  to  recover  as  damages  the  fair  value 
of  the  tanbark  of  which  they  were  deprived. 
5.  Lioas  AND  LooGiNO  €=s3(10) — "Mebcbar- 

TABLE   TiMBEB." 

"Merchantabl&  timber,"  as  the  term  was 
used  in  a  contract  for  the  sale  of  growing  tim- 
ber, included  such  timber  as  was  ordinarily 
used  for  sale  or  manufacture  in  the  particular 
locality,  and  is  not  such  logs  as  that,  when  cut 
into  lumber,  will  prodoce  any  or  all  of  the 
grades  of  lumber  known  and  recognized  as  mer- 
chantable timber  in  the  lumber  mills. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mer- 
chantable.] 

ft  Damages  ®=>G2(4)— Looqinq  Contbact— 
Atoidabu;  Consequences. 
Where  lumbermen  left  growing  timber  cov- 
ered by  the  contract  of  sale,  which  should  have 
been  taken  out  of  the  woods,  the  landowners 
could  not  recover  for  the  value  of  such  timber; 
and,  if  the  loe:s  were  utilized  by  them,-T)r  could 
have  been  utilized  by  reasonable  diligence,  any 
amounts  realized,  or  which  could  have  been 
realized,  should  be  set  off  against  their  dam- 
ages. 

7.  Loos  AND  LoQQiNO  <3=»3(14)  —  Contbact 
FOB  Sale  of  Growing  Timbeb— Revebsion 

OF  TlUBEB  UnBEMOVED. 

Where  a  landowner  sells  his  timber,  and 
receives  the  full  purchase  price,  on  condition 
that  the  timber  be  severed  and  removed  within 
a  limited  time,  all  such  timber,  though  paid  for, 
remaining  on  the  property  at  the  end  of  the 
time  limit,  reverts  to  the  landowner. 

8.  liOGs  AND  Logging  $=>3(13)  —  Contbact 
FOB  Sale  of  Gbowino  Tiiubeb— Deduction 
VOB  LuicBEB  Used  in  Buildings. 

Where  a  contract  for  the  sale  of  growing 
timber  gave  the  lumbermen  the  right  to  erect  all 
buildings  necessary  in  the  manufacture  and  re- 
moval of  the  timber,  the  buildings  to  revert  to 
the  landowners  when  the  operation  was  finish- 
ed, and  the  lumbermen  put  very  inferior  lumber 
Into  such  buildings,  only  the  actual  value  of 
such  lumber  in  the  logs,  and  not  the  average 
price  paid  the  landowners  for  all  the  logs,  could 
be  dedacted  by  the  lumbermen  for  the  lumber 
that  went  into  the  buildings. 

9.  Logs  and  Logging  9=93(7)  —  Contbaot 
"fob  Sale  of  Gbowino  Timbeb  —  "Build- 
in  qb." 

Docks  or  platforms  running  out  on  a  level 
with  the  mill  floor,  on  which  lumber  was  taken 
on  cars  and  stacked  for  drying,-  constructed  for 
the  convenience  of  the  lumbermen,  and  of  no 
appreciable  value  to  the  landowners,  were  not 
"buildings,"  within  the  meaning  of  a  contract 
for  the  sale  of  growing  timber,  providing  that 
the  lumbermen  had  the  right  to  erect  all  build- 
ings necessary  in  the  manufacture  and  removal 
of  the  timber,  such  buildings  to  revert  to  the 
landowners  on  completion  of  the  operation,  so 
that  the  landowners  were  entitled  to  be  paid 
for  the  lumber  used  in  their  construction. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  B^rst  and  Second  Series,  Build- 
ing.! 

Brror  to  Circuit  Court,  Lee  County. 

Suit  by  B.  F.  Klncald  and  Martha  E.  Kin- 
cald  against  M.  C.  McCorkle  &  Son.  To  re- 
view a  judgment  for  plaintiffs,  defendants 
bring  error.  Reversed,  and  case  remanded 
for  new  trial. 


B.  T.  Irvine,  of  Big  Stone  Gap,  and  0.  R. 
McCorkle,  of  Wise,  for  plaintiffs  In  error. 
BuIUtt  &  Chalkley,  of  Big  Stone  Gap,  anQ 
Pennington  &  Penningtwi,  of  Pennington  Gap, 
for  defendants  in  error. 

PRENnS,  J.  B.  F.  Kincaid  and  Martha 
E.  Klncald,  his  wife,  hereinafter  called  the 
landowners,  by  contract  dated  the  10th  of 
December,  1912,  sold  the  timber  growing 
upon  three  tracts  of  land  owned  by  them  to 
M.  0.  McCorkle  &  Son,  the  plaintiffs  in  er- 
ror, hereinafter  called  the  lumbermen,  and 
this  suit  is  brought  to  recover  damages  of 
them  for  alleged  breaches  of  that  contsact 
So  much  of  the  contract  as  is  involved  will 
be  hereinafter  referred  to  and  quoted.  There 
was  a  verdict  and  Judgment  for  the  land- 
owners. 

The  questions  to  be  determined  are  not 
easy  of  solution. 

One  of  the  points  ot  controversy  requires 
the  consideration  of  these  clauses  of  the  con- 
tract: 

"It  is  agreed  between  the  parties  hereto  that 
the  parties  of  the  second  part  (meaning  the  lum- 
bermen) shall  have  two  years  from  the  date 
hereof  within  which  to  manufacture  and  remove 
said  timber  from  the  said  premises:  provided, 
however,  that  if  the  parties  of  the  second  part 
shall  find  it  necessary  to  suspend  operations  for 
a  time,  on  account  of  unfavorable  market  con- 
ditions, or  a  general  business  depression,  the 
time  for  the.  manufacture  and  removal  of  said 
timber  shall  be  extended  for  a  like  period. 

"The  parties  of  the  first  part  (meaning  the 
landowners)  hereby  reserve  the  tanbark  on  the 
aforesaid  chestnut  oak  trees,  which  said,  trees 
are  to  be  felled  and  peeled  by  the  parties  of  the 
first  part  at  such  time  during  the  peeling  sea- 
sons as  will  not  be  inconvenient  to  the  parties 
of  the  second  part  for  the  manufacture  of  said 
trees." 

It  appears  that  tanbark  can  only  be 
conveniently  and  profitably  taken  from  the 
trees  during  the  months  of  April,  May,  and 
June,  when  the  trees  are  green  and  the  sap 
is  rising.  The  lumbermen  commenced  cutting 
the  Umber  in  the  early  part  of  1913,  and  com- 
pleted it  in  April,  1914,  so  that  the  landown- 
ers had  only  one  tanbark  season  (that  of  1913) 
in  which  to  fell  these  chestnut  oak  trees  and 
secure  the  tanbark.  A  large  part  of  these 
trees  were  felled  by  the  lumbermen  in  1914, 
before  the  tanbailE  season  began,  notMrith- 
standlng  the  protest  of  the  landowners,  and 
they  were  thus  derived  of  their  right  to 
fell  them,  and  thus  to  secure  the  tanbark 
therefrom. 

It  is  claimed  for  the  lumbermen  that  the 
reservation  of  this  bark  and  the  right  re- 
served by  the  landowners  to  fell  the  chestnut 
oak  trees  was  <xily  a  subordinate  feature  of 
the  contract,  and  subject  to  their  right  to 
manufacture  and  remove  all  of  the  said  tim- 
ber within  two  years;  that,. while  they  had 
the  right  to  take  two  years  in  which  to  fell, 
manufacture,  and  remove  it,  they  were  under 
no  obligation  to  take  as  long  as  two  years. 
If  they  found  it  convenient  to  complete  their 
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sroA  In  less  time;  and  that  there  b^ng  less 
timber  upon  the  land  than  was  anticipated. 
It  would  have  been  very  inconvenient  and  ex- 
pensive for  them  to  have  prolonged  their  op- 
erations through  the  tanbark  season  of  1914. 
'  On  the  other  hand,  it  is  claimed  for  the 
landowners  that  a  fair  construction  of  the 
contract  shows  that  they  were  to  have  at 
least  two  tanbark  seasons  in  which  to  secure 
the  tanbark,  and  that  the  lumbermen  violat- 
ed the  contract  by  felling  the  chestnut  oak 
trees  before  the  secontd  tanbark  season  be- 
gan, and  thereby  deprived  them  of  the  tan- 
bark which  they  had  expressly  reserved. 

The  trial  court  gave  an  instruction  for  the 
plaintiff,  marked  "No.  1,"  which  reads  thus: 

"As  to  tanbark,  the  court  instructs  the  jury 
that,  where  tiiere  is  a  plain  written  contract 
and  nothing  more,  it  is  the  duty  of  the  court 
and  not  the  jury  to  construe  the  contract  and 
determine  the  meaning  thereof;  but,  where  a 
contract  is  of  doubtful  meaning,  then  verbal  con- 
versations and  agreements  between  the  parties 
before  and  at  the  time  the  contract  is  made  are 
admissible  in  evidence  for  the  purpose  of  clear- 
ing up  such  doubt,  provided  such  verbal  conver* 
sations  and  agreements  do  not  contradict  the 
written  contract  It  is  for  this  reason  that  the 
court  has  let  in  evidence  of  what  occurred  be- 
tween the  parties  about  the  tanbark  before  and 
at  the  time  the  contract  was  made.  Under  auctx 
circumstances,  it  becomes  the  duty  of  the  jury, 
guided  by  the  court,  to  determine  the  meaning 
of  the  contract  after  considering  the  writing  it- 
self and  all  evidence  in  the  case;  and  the  lury 
are  instructed  that  if  they  believe  from  said 
writing  and  said  evidence  Uiat  it  was  the  inten- 
tion of  the  parties  that  the  plaintiffs  should 
have  two  peeUng  seasons  in  which  to  cut  and 
peel  said  tanbark  trees,  and  were  onhr  to  be  re- 

auired  to  cut  and  peel  during  the  first  season 
lie  trees  on  the  mountain  side,  then  they  will 
find  for  the  plaintifEs,  as  to  said  tanbark,  the 
amount  they  may  believe  from  the  evidence  the 
same  was  worth  as  it  stood  on  the  trees  at  th* 
time  the  trees  were  cut  by  defendants." 

[1-S]  This  Instruction  is  attacked  upon  the 
ground  that  it  snbmits  to  the  Jnry  the  con- 
struction of  the  contract;  whereas,  it  was  the 
duty  of  the  court  to  construe  it.  This  is  un- 
doubtedly true;  but  in  this  case  that  error 
was  favorable  to  the  plaintiffs  In  error,  and 
not  injurious  to  them.  While  by  no  means 
free  from  doubt,  it  seems  to  us  that  the  fair 
construction  of  this  contract  is  that,  as  both 
parties  understood  and  believed  that  it  would 
take  at  least  two  years  to  cut  and  remove 
the  timber,  and  as  the  lumbermen  were  to 
have  two  years  in  which  to  perform  their 
contract,  so  the  land  owners  were  also  to 
have  a  reasonable  time  in  which  to  secure 
the  tanbark.  That  reasonable  time  is  not 
only  Indicated  by  the  two  years  fixed  for  the 
benefit  of  the  lumbermen,  but  also  by  use  of 
the  plural  "seasons"  in  the  contract.  The  an- 
tecedent conversations  and  agreements  be- 
tween the  parties,  so  far  as  they  are  in  coa- 
fltct  with  the  written  contract,  cannot,  of 
course,  be  received  to  vary  or  contradict  It ; 
but,  If  its  meaning  be  doubtful,  the  surround- 
ing circumstances,  the  condition  and  avowed 
purposes  of  the  parties,  as  well  as  the  sub- 
ject-matter of  the  contract,  may  be  proved  by 


parol  testimony.  In  order  to  enable  the  court 
to  determine  its  meaning.  It  will  be  noted 
that  in  the  contract,  not  only  is  the  tanbark 
on  the  chestnut  oak  trees  reserved  by  the  land- 
owners, but  the  trees  are  to  be  felled  by 
them,  and  this  reservation  should  be  consid-- 
ered  in  connection  with  that  part  of  the  era- 
tract  giving  the  lumbermen  two  years  in 
which  to  fell  the  other  trees. 

[4]  Upon  a  fair  consideratioa  of  the  lan- 
guage and  subject-matter  of  the  contract,  as 
well  as  the  avowed  purposes  and  objects 
thereof,  we  are  of  opinion  that  the  coort 
should  have  construed  it  to  mean  that  the 
landowners  were  to  have  at  least  two  peeling 
seasons  within  which  to  fell  these  trees  and 
secure  the  tanbark;  hence,  that  the  action  of 
the  lumbermen  in  felling  them  before  the  two 
peeling  seasons  had  elapsed  was  a  violation 
of  the  contract,  and  that  the  landowners  are 
entitled  to  recover  as  damages  the  fair  value 
of  the  tanbark  of  which  they  were  thus  de- 
pMved  by  such  violation. 

2.  The  contract  provided  (referring  to  all 
of  the  timber)  that: 

"The  said  timber  Is  to  be  of  sound,  merchan- 
table quality,  and  is  to  be  measured  in  the 
log,  at  the  smallest  diameter,  according  to  Scrib- 
ner's  and  Doyle's  rules,  as  adopted  by  the 
Hardwood  Manufacturers'  Association  of  the 
United  States,  on  the  skidwa^  at  the  mill  or 
mills  to  be  erected  by  the  parties  of  the  second 
part  on  said  premises,  said  measurement  to  be 
made  at  the  Joint  expense  of  the  parties  here- 
to," etc. 

It  is  alleged  that  the  court  erred  in  giving 
and  refusing  instmctions  and  In  admitting 
evidence  as  to  the  proper  construction  to  be 
put  upon  the  words  "the  said  timber  is  to  be 
of  sound,  merchantable  quality."  The  evi- 
dence introduced  threw  little  light  on  the 
question,  and.  cannot  be  said  to  have  either 
harmed  or  helped  either  party  to  the  contro- 
versy. 

The  court,  however,  gave  an  instruction 
reading  thus: 

"The  court  further  instructs  the  Jury  that  • 
sound,  merchantable  log  is  a  log  that  has  a  com- 
mercial valne;  and  it  has  a  commercial  value 
if.  when  cut  into  lumber,  it  produces  all  or  aaj 
of  the  grades  of  lumber  known  and  recogniied 
as  merchantable  lumber  in  the  lumber  markets." 

The  question  as  to  what  Is  a  merehantaUe^ 
sound  log  was  considered  in  the  case  of  Ten- 
ny  &  McKenzle  v.  Mulvaney  &  Bemls,  9  Or. 
405,  where  the  court,  in  construing  the  words 
"sound,  merchantable  logs,"  says  this: 

"  'Merchantable'  logs,  then^  in  reference  to 
the  business  of  manufacturing  lumber  in  tnj 
particular  locality,  are  such  logs  as  are  ordi- 
narily used  for  that  purpose  at  that  particular 
place,  and  if  the  usage  of  the  business  in  that 
locality  requires  the  logs  ordinarily  used  to  be 
'good  and  Bound,'  then  the  word  'merchantable' 
would  include  the  particular  meaning  of  each, 
and  render  Uieir  employment  of  no  utility  in 
any  such  contract  But  whatever  distinction 
should  properly  be  made  as  to  the  respective 
meanings  of  the  words  used  in  this  instance,  we 
think  it  was  clearly  competoit  to  show  by  the 
witness  that  the  logs  in  controversy  were  of  the 
quality  usually  manufactured  into  lumber  in 
that  locality,  to  prove  that  they  were  'meiebsih 
table'  logs. 
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In  WrU^t  ▼.  Bentley  I>amber  Co.,  186  Ala. 
ei9,  66  SonUi.  35i,  this  is  said: 

"As  to  what  was  merchantablB  pise  timber  in 
1906  was  a  qQestion  of  proof,  and  it  was  in- 
cumbent upon  the  defendantii  to  show  that  the 
timber  cut  and  removed  by  them  came  within 
the  deed  under  which  they  were  claiming.  "Mer- 
chantable pine  timber'  referred  to  the  sale  and 
mannfacture  of  pine  timber,  and  included  Buch 
timber  as  was  ordinarily  used  for  sale  or  manu- 
facture in  that  locality." 

[5]  This  Seflnltion  meets  with  our  approv- 
aL  What  Is  merchantable  in  one  locality 
may  be  unmerchantable  in  another  locality, 
and  the  court  erred  when  it.  instructed  the 
Jnry  that  the  test  bf  whether  a  log  has  a 
merchantable  value  is  that: 

"When  cut  into  lumber,  it  produced  all  or 
any  of  the  grades  of  lumber  known  and  recog- 
nized as  merchantable  lumber  tn  the  lumber 
markets." 

This  is  a  contract  referring  primarily  to 
logs,  and  not  to  lumber,  and  the  Jnry  should 
have  been  told  that,  within  the  meaning  of 
this  contract,  sound,  merchantable  logs  are 
logs  that  have  a  commercial  value  for  manu- 
fticture  into  lumber  and  such  as  were  ordi- 
narily used  for  that  purpose  in  that  locality. 
Under  the  instruction  as  given,  the  Jury 
would  have  been  Justified  in  finding  that  any 
tree  in  the  woods  might  have  produced  some 
small  quantity  of  some  inferior  grade  of  mer- 
chantable lumber,  and  hence  that  every  log 
not  decayed  was  merchantable.  We  there- 
fore think  that  the  instruction  as  given  was 
erroneous. 

3.  Plaintiffs'  instruction  No.  2,  given  by  the 
court,  Vas  as  follows: 

"The  court  further  instructs  the  jnry  that,  in 
deciding  whether  timber  is  merchantable  or  not, 
they  are  not  to  take  into  c(»uideration  where 
the  timber  was  located,  nor  whether  it  could 
be  hauled  out  and  manufactured  by  the  defend- 
ants at  a  profit  or  not.  It  makes  no  difference 
whether  it  may  cost  to  get  it  out  more  or  less 
than  it  win  yield.  . 

"The  court  further  instructs  the  jury  that 
they  will  find  for  the  plaintiffs  the  value  at  the 
contract  prices  of  all  timber  (It  any)  that  was 
sound  ana  merchantable,  and  left  in  the  woods 
by  defehdanta." 

The  last  clause  of  this  Instruction  is  erro- 
neous, because  it  tells  the  Jury  that  they 
must  find  for  the  plaintifla  the  value  at  con- 
tract prices  of  all  timber,  if  any,  that  was 
sound  and  merchantable,  and  left  in  the 
woods  by  defendants. 

In  this  connection  the  defendants  asked 
the  court  to  give  an  instruction  which  pre- 
sents the  contrary  view  and  read9  thus: 

"The  court  further  instructs  the  jury  that, 
erea  if  they  should  believe  from  the  evidence 
that  the  defendants  did  not  pay  plaintiffs  for  all 
the  logs  and  trees  which  they  contracted  to  pay 
for,  but  left  some  trees  and  some  logs  on  the 
lands  covered  by  the  contract  in  question  for 
which  they  did  not  pay,  but  should  have  paid, 
yet  if  they  further  bdieve  from  the  evidence 
that  the  plaintiffs  utilized  the  trees  and  logs  so 
left,  or  any  part  of  them,  and  realized  anything 
therefor,  or  by  the  use  of  reasonable  diligence 
could  bare  utilized  the  same  and.  realized  there- 
for, or  can  yet  do  so,  then  such  sums  as  the 
plaintiffs  realized,  or  by  the  use  of  reasonable 
diligence  should  nave  realized,  or  can  yet  real- 


ize, therefor,  or  for  the  use  thereof,  most  be 
credited  to  the  defendants  against  any  damages 
which  the  jury  may  find  for  the  plaintiffs,  but 
not  so  as  to  exceed  the  same," 

[S,  7]  The  lumbermen's  theory  of  fhe  case 
thus  presented  was  that,  even  though  timber 
covered  by  the  contract  bad  been  left  grow- 
ing, and  even  if  logs  had  been  left  in  the 
woods  which  should  have  been  taken,  yet 
nevertheless  the  landowners  could  not  recov- 
er for  the  value  of  this  timber  and  these  logs, 
because  they  remained  their  property  and 
were  still  in  their  possession,  and  that  if  tbey 
were  utilized,  or  by  reasonable  diligence 
could  have  been  utilized,  by  them,  any 
amoimts  realized,  or  which  could  have  been 
thus  realized,  therefrom,  should  be  set  off 
against  the  damage  which  the  Jury  might 
find  in  their  favor.  This  latter  view  is  the 
correct  one.  The  question  was:  What  was 
the  landowners'  damage  for  the  failure  to 
take  the  sound  and  merchantable  logs  which, 
under  the  contract,  still  remained  the  prop- 
erty of  the  plaintiffs?  The  court  seems  to 
have  taken  the  view  that  the  case  was  cmir 
trolled  by  a  line  of  cases  Involving  a  different 
principle,  for  It  Is  perfectly  well  settled  in 
this  state  by  the  cases  of  Smith  v.  Ramsey, 
116  Va.  630,  82  S.  B.  189,  Blackstone  Mfg. 
Co.  T.  Allen.  117  Va.  452,  86  S.  E.  668,  and 
Wheeler  Co.  ▼.  Hlte,  119  Va.  845,  89  S.  B. 
101,  that  where  a  landowner  sells  his.  timber, 
and  receives  the  purchase  price  therefor  In 
full,  upon  condition  that  the  timber  is  to  be 
severed  and  removed  within  a  limited  time, 
then  all  such  timber  or  logs,  altbou{^  paid 
for,  which  remain  upon  the  property  at  the 
end  of  the  time  limited,  revert  to  the  -owner 
of  the  land,  and  that  the  lumberman  cannot 
recover  such  timber  or  lumber,  or  the  value 
thereof.  In  tboee  cases,  however,  the  land- 
owner was  making  no  claim  whatever  against 
the  lumberman.  Here  the  landowner  is  su- 
ing the  lumberman,  and,  while  entitled  to  re- 
cover for  all  damage  which  he  has  suffered 
by  virtue  of  the  breach  of  the  contract,  he  is 
not  entitled  to  recover  for  damage  which  he 
has  not  suffered.  So  that  in  this  case  the 
lumbermen,  who  were  being  charged  with  the 
value  of  this  growing  and  severed  timber, 
were  entitled  to  set  off  against  such  claim 
any  sum  which  might  fairly  be  realized  by 
the  landowners  from  logs  and  timber  which 
were  left  in  their  possession  and  ownership. 
The  soundness  of  this  view  may  be  illustrat- 
ed by  sui^poslng  that  the  lumbermen  had 
done  nothing  under  their  contract,  and  at  the 
end  of  the  two  years  the  landowners  were  in 
possesBlon  of  their  property,  just  as  it  exist- 
ed when  the  contract  was  made.  Undoubt- 
edly an  action  would  lie  against  the  lumber- 
men  for  the  damage  arising  from  the  breach 
of  their  contract;  but  in  such  case  it  would 
be  erroneous  not  to  instruct  the  jury  that  they 
must  take  into  consideration  the  fact  that 
the  landowners  still  owned  all  of  the  timber. 
If  the  value  of  the  timber  in  the  meanwhile 
bad  greatly  enhanced,  they  would  have  suf- 
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fered  little,  possibly  no,  damage;  If  It  had 
greatly  depreciated,  their  damage  would  be 
material. 

We  are  therefore  of  opinion  that  the  last 
clause  of  plaintiffs'  instruction  No.  2  is  er- 
roneous, and  In  lieu  thereof  the  court  should 
have  given  defendants'  instruction  No.  2. 

[IJ  4.  One  clause  of  the  contract  provided 
that  the  lumbermen  should — 

"have  the  right  to  erect  all  buildings  on  said 
premises  which  they  may  deem  necessary  for 
their  use  in  the  manufacture  and  removal  of 
said  timber,  said  buildings  to  revert  to  the  par- 
ties of  the  first  part  when  the  parties  of  the  sec- 
ond part  shall  have  finished  the  manufacture 
and  removal  of  said  timber,  and  the  amount  of 
lumber  used  in  the  construction  of  such  build- 
ings is  to  be  deducted  from  the  amount  of  tim- 
ber measured  during  the  current  month." 

As  to  this  clause  this  controversy  arose: 
The  lumbermen  undertook  to  deduct  for  the 
lumber  that  went  into  the  houses  $B.87  per 
thousand,  which  was  the  average  price  they 
had  paid  the  landowners  for  all  the  logs; 
whereas,  the  landowners  undertook  to  prove 
that  the  value  of  the  lumber  which  went  Into 
these  houses  was  very  mudi  below  the  aver- 
age, and  hence  that  only  the  actual  value 
thereof  in  the  log  should  be  deducted.  We 
think  that  this  latter  contention  is  the  cor- 
rect one,  and  therefore  that  the  court  cor- 
rectly Instructed  the  jury  on  this  point. 
The  words  in  the  contract,  "amount  of  lum- 
ber" and  "amount  of  timber,"  should  be  con- 
strued to  refer  both  to  quantity  and  value. 

[I]  6.  Another  point  of  controversy  was 
that  the  lumbermen  claimed  that  certain 
structures,  called  "docks,"  should  be  con- 
strued to  be  buildings,  within  the  meaning  of 
the  contract.  If  they  are  such  buildings, 
then  the  value  of  the  lumber  used  for  their 
construction  is  not  to  be  paid  for.  It  Is 
claimed  by  the  landowners  that  these  docks, 
which  appear  to  be  platforms  running  out  on 
a  level  with  the  mill  floor,  upon  which  the 
luml>er  is  taken  on  cars  and  stacked  for  the 
purjjose  of  drying,  are  not  buildings,  within 
the  meaning  of  the  contract,  and  hence  that 
the  logs  from  which  the  lumber  was  made 
out  of  which  they  were  constructed  should 
be  paid  for. 

The  amount  involved  Is  not  large;  but  we 
think  that  these  docks,  constructed  for  the 
convenience  of  the  lumbermen,  and  of  no  ap- 
preciable value  to  the  landowners,  cannot  be 
considered  as  buildings,  within  the  meaning 
of  this  contract,  and  hence  tliat  the  land- 
owners are  entitled  to  be  paid  for  the  lum- 
ber used  in  their  construction.  If  it  is  prac- 
ticable to  ascertain  the  value  of  such  lum- 
ber, measured  by  the  price  at  which  the  Mc- 
Corkles  were  to  pay  for  the  logs  which  pro- 
duced it,  then  tills  is  the  proper  measure  of 
compensation  therefor;  if  this  value  cannot 
be  ascertained,  then  compensation  should  tie 
fixed  at  the  average  value  of  the  logs  re- 
ferred to. 

The  case  has  many  complications,  but  up- 


on the  whole  we  are  of  the  oplnlcm  that  the 
trial  court  committed  harmful  errors  sgalnst 
the  plaintiffs  in  error:  (1)  In  its  instruction 
to  the  Juiy  as  to  the  meaning  of  the  lan- 
guage of  the  contract  requiring  the  timber  to 
be  of  sound,  merchantable  quality ;  (2)  in  giv- 
ing plaintiffs'  instruction  No.  2  without  modi- 
fication; and  (3)  in  failing  to  give  the  de- 
fendants' instruction  No.  2,.  authorizing  the 
lumbermen  to  set  off  against  any  damages 
which  the  landowners  might  have  suffered 
the  fair  value  to  such  landowners  of  the  logs 
and  trees  which  were  left  upon  their  land. 
THierefore  the  verdict  of  the  Jury  will  be  set 
aside,  the  Judgment  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 
Reversed. 

BURKS,  J.,  absent. 

'  (m  Va.  843) 

SUTHERLAND  et  ai  t.  GENT.* 

'  (Supreme  Court  of  Appeals  of  Virginia. 
Sept.  20,  191T.) 

1.  Appkai,  and  Ebbob  ®=>1006(3)— Rivnnr— 
FiRDiNOB— Questions  fob  Jubt. 

In  ejectment  whether  plaintiff  ahoired  that 
the  land  described  in  the  declaration  is  included 
in  the  block  claimed,  and  whether  defendanta 
showed  adverse  possession  under  color  of  title 
to  the  land  claimed  by  them  witliin  the  inter- 
lock since  the  senior  title  of  plaintiff  accrued, 
were  questions  for  the  jury,  and,  having  been 
fairly  submitted  to  the  jury,  the  findings  on 
conflicting  evidence  approved  by  the  trial  court 
will  not  be  reviewed. 

2.  Tbial    «=»232(1)  — Instbuotions  — Sum- 
ciENCT  AB  Wnoue. 

Where  the  instructions  as  a  whole  fully  and 
correctly  propounded  'the  law  upon  every  ma- 
terial question  in  the  case,  more  cannot  be  re- 
quired of  a  trial  court. 

Error  to  Circuit  Court,  Russell  County. 

Action  by  J.  W.  Gent  against  W.  H.  Sutli- 
erland  and  others,  •  Judgment  for  plaintiff 
after  remand  for  a  new  trial,  and  defendanta 
bring  error.    Affirmed. 

Plaintiffs  Instructions. 
No.  1. 

The  court  instructs  the  jury  that  if  they  be- 
lieve from  a  preponderance  of  the  evidence  in 
the  case  that  the  plaintiff  has  shown  legal  title 
in  himself  to  the  land  in  controversy  and  the 
present  right  of  possession  at  the  time  of  the  in- 
stitution of  this  suit,  then  they  must  find  for 
the  plaintiff. 

No.  2. 

The  court  instructs  the  jury  that  if  they  b(P- 
lieve  from  a  preponderance  of  the  evidence  in 
this  case  that  the  land  in  controversy  is  in  what 
is  known  as  block  No.  27  of  the  Richard  Smith 
patent  and  surveys,  and  that  plaintiff  has  con- 
nected himself  therewith  under  his  title  papers 
introduced  in  evidence,  that  they  cover  said 
land  and  plaintiff  had  the  right  of  possession  at 
the  time  of  the  institution  of  this  suit,  then  yoo 
will  find  for  the  plaintifl. 

No.  & 

The  court  instructs  the  jury  that  while  lands 
remain  uncleared  or. in  a  state  of  nature,  thex 
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are  not  susceptible  of  advene  possession  against 
an  older  patentee,  or  one  holding  under  such 
older  patentee,  except  by  acts  of  ownership  ef- 
fecting a  change  in  their  condition,  which,  from 
their  nature,  indicate  a  notorious  claim  of  tiUe, 
and  to  constitute  such  adverse  possession  there 
must  be  occupancy,  cultivation,  improvement,  or 
other  open,  notorious,  and  habitual  acta  of 
ownership. 

No.  4. 
The  court  instructs  the  jury  that  the  defendants 
to  sustain  their  defense  of  continued  adversary 
possession  must  show  that  such  possession  was 
continuous  for  a  period  of  10  years  prior  to  the 
institution  of  this  suit,  and  the  court  tells  the 
Jury  that  abandonment  of  possession,  if  the  jnr^ 
should  believe  by  a  preponderance  of  the  evi- 
dence there  was  an  abandonment,  would  break 
the  continuity,  unless  the  abandonment  was 
after  the  end  of  the  continuous  10-year  period. 

No.  5. 
The  court  instructs  the  jury  that  if  they  believe 
from  a  preponderance  of  the  evidence  that  the 
plaintiff  has  legal  title  to  the  land  in  controver- 
sy under  his  title  papers  in  the  manner  set  out 
in  plaintifTs  instruction  No.  2,  and  that  the 
207-acre  tract  or  any  part  of  the  land  claimed 
by  defendants  laps  on  plaintiff's  land,  then  de- 
fendants must  prove  actual,  open,  notorious, 
exclusive,  and  continuous  possession  of  some 
part  of  the  land  described  in  plaintiff's  declara- 
tion for  a  period  of  10  years,  or  possession  of 
some  part  of  the  207-acre  tract,  claiming  the 
whole  for  10  jrears  continuously  prior  to  the  in- 
stitution of  this  suit  before  such  adverse  posses- 
sion can  avail  defendants  in  this  case  and  de- 
feat plaintifTs  right  to  recover. 

No,  e. 

The  court  instructs  the  jury  that  if  they  be- 
lieve from  a  preponderance  of  the  evidence  in 
this  case  that  plaintiff  has  legal  title  to  the  land 
in  controversy,  under  title  papers  introduced 
in  evidence,  as  stated  in  plaintifTs  instruction 
No.  2,  and  that  the  deed  introduced  in  evidence 
by  defendant  from  Alexander  Sutherland  to 
them,  dated  on  the  27th  day  of  August,  1888, 
for  207  acres  covers  any  part  of  the  land  de- 
scribed in  plaintiff's  declaration  for  said  207 
acres  of  land,  that  then  before  possession  of 
defendants  of  said  land  can  ripen  into  good  title 
by  adverse  possession  the  defendants  must  have 
actual,  open,  notorious,  exclusive,  and  continu- 
ous possession  of  some  jpart  of  the  land  described 
in  plaintiff's  declaration  for  a  period  of  10 
years,  or  possession  of  some  parts  of  the  207- 
acre  tract  claiming  the  whole,  prior  to  the  in- 
stitution of  this  suit 

No.  7. 

The  court  instructs  the  jury  that  there  are 
five  characteristics  of  adverse  possession  of  land, 
which  must  exist  before  title  to  land  is  acquired 
by  such  adverse  possession,  as  follows: 

First.  It  must  be  hostile  to,  or  advelse  to,  the 
true  title  holder. 

Second.  It  must  be  aa  actual  possession. 

Third.  It  must  be  a  visible,  notorious,  and  ex- 
clusive possession. 

Fourth.  It  must  be  a  continuous  possession. 

Fifth.  It  must  be  a  possession  under  color  of 
title. 

No.  8. 

The  cow^  instructs  the  jury  that  occasional 
acts  of  trespass  on  forest  land  uninclosed,  an- 
nually entering  on  said  land  to  range  cattle  in 
the  woods,  or  salt  cattle  or  ranging  'sheep  or 
ho^,  and  other  like  acts,  amounting  to  mere 
trespasses,  are  not  sufficient  to  establish  actual 
possession. 

No.  9. 

The  court  instructs  the  jury  that  the  defense 
of  adverse  possession  in  this  case  is  an  affirma- 
tive defense,  and  that  the  burden  of  proof  is 


on  the  defendants  to  establish  such  adverse  pos- 
session by  a  prep<»iderance  of  the  evidence  in 
the  case. 

To  the  giving  of  all  or  any  of  which  said 
instractions  the  defendants  objected,  but  the 
court  overruled  the  defendants'  objections 
and  gave  to  the  jury  all  of  the  said  9  Instruc- 
tions offered  by  the  plaintiff  as  above  set 
forth,  to  which  ruling  and  action  of  the  court 
in  overruling  defendants'  objection  to  the 
said  Instructions  the  defendants  then  and 
there  excepted.  And  thereupon  the  defend- 
ants on  their  part  offered  25  instructions 
numbered  from  1  to  24,  inclusive,  one  being 
number  3%,  and  asked  the  court  to  give 
the  same  to  the  Jury,  which  said  instruc- 
tions are  in  the  words  and  figures  following: 

Defendants'  Instructicms. 
No.  1. 

The  court  instructs  the  jury  that  the  posses- 
sion by  the  defendants  of  the  land  in  controver- 
sy is  prima  facie  evidence  that  they  have  title 
thereto.  And  in  order  to  entitle  the  plointiff 
to  recover  in  this  action  he  must  show  he  has 
complete  legal  title  to  the  land,  and  without 
such  proof  the  jury  must  find  for  the  defend- 
ants, whether  the  defendants  have  any  title  or 
not. 

No.  2. 

The  court  instructs  the  jury  that  the  plaintiff 
can  recover  in  this  action  omy  on  the  strength 
of  his  own  title ;  that  it  does  not  matter  wheth- 
er the  title  of  the  defendants  is  defective  or 
not ;  the  question  is  not  whether  the  defendants 
have  title  to  the  land  in  this  suit  mentioned,  but 
whether  the  plaintiff  has  title  thereto. 

No.  8. 

The  court  instructs  the  jurjr  that  the  plain- 
tiff must  show  the  legal  title  in  himself  and  a 
present  right  of  possession  at  the  time  of  the 
commencement  of  this  action  before  the  defend- 
ants are  called  upon  to  show  anything,  and  the 
party  in  possession  is  presumed  to  be  the  owner 
until  the  contrary  is  proved. 

No.  3^. 

The  court  instructs  the  jury  that  the  plain- 
tiff cannot  recover  in  this  case  unless  the  land 
in  controversy  is  in  Richard  Smith  grant  No. 
27 ;  and  the  burden  is  upon  the  plaintiff  to  es- 
tablish this  by  a  preponderance  of  the  evidence. 

No.  4. 

The  court  instructs  the  jury  that  the  burden 
is  upon  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  in  this  case  that  the  land 
in  controversy  actually  lies  within  grant  No. 
27  of  5,000  acres  from  the  commonwealth  to 
Richard  Smith,  and  unless  you  believe  that  the 
plaintiff  has  so  proven  this  as  a  fact,  then  you 
must  find  for  the  defendants  in  this  case  wheth- 
er the  defendants  have  any  title  thereto  or  not. 

No.  6. 

The  court  instructs  the  jury  that  if  they  be- 
lieve from  all  the  evidence  that  the  boundaries 
of  grant  No.  27  of  5,000  acres  from  the  com- 
monwealth to  Richard  Smith  are  in  such  doubt 
and  uncertainty  that  they  cannot  say  whether 
or  not  they  embrace  the  land  in  controversy, 
then  they  must  find  for  the  defendants. 

No,  6. 

The  court  instructs  the  jury  that  even  should 
they  believe  by  a  preponderance  of  the  evi- 
dence that  the  land  in  controversy  lies  within 
the  Richard  Smith  patent  No.  27  of  5,000,  yet 
if  you  believe  that  the  same  bad  been  conveyed 
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bv  Warden  prior  to  Jdne  23,  1888,  to  Dale 
Carter,  or  that  the  defendants  have  held  the 
same  or  any  part  thereof  in  adverse  possession 
for  a  period  ol  10  years  prior  to  the  time  plain- 
tiff, Gent,  moved  his  sawmill  thereon,  under 
color  of  title,  then  yon  must  find  for  the  defend- 
ants. 

And  in  this  connection  the  court  tells  the 
jary  that  the  deed  of  August  27,  1888,  or  by 
writing  purporting  to  -  convey  land  constitutes 
color  of  title,  and  it  makes  no  difference  wheth- 
er the  color  of  title  is  good  or  bad  title,  or 
whether  the  same  has  been  last  or  seen  by  any- 
body but  the  parties  thereto,  so  it  suflSdently 
describes  the  land. 

No.  7. 

The  court  further  tells  the  jury  that  unless 
it  has  been  satisfactorily  shown  by  a  prepon- 
derance of  the  evidence  that  the  deeds  of  May 
12,  1908,  and  May  15,  1908,  from  Thompson 
and  Jamison  respectively  to  the  plaintiff,  Gent, 
covers  the  land  in  controversy,  then  they  can- 
not find  for  the  plain^ff  more  than  a  one-sixth 
interest  in  the  land  in  controversy. 

And  the  court  further  tells  the  jury  that  if 
they  believe  from  all  the  evidence  that  the 
boundaries  of  the  said  deeds  are  in  such  doubt 
and  uncertainty  that  they  cannot  say  they  em- 
brace the  land  in  controversy,  then  they  cannot 
find  for  the  plaintiff  more  than  one-sizth  undi- 
vided interest  -in  the  land  in  controversy. 

No.  8. 

The  court  instructs  the  Jury  that  In  an  ac- 
tion of  ejectment  a  defendant  who  is  in  peace- 
ful possession  of  land  sought  to  be  recovered  is 
entitled  to  hold  the  same  against  all  the  world 
except  the  true  owner  thereol 

Na». 

The  court  instructs  the  ja^  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  Alex- 
ander Sutherland  and  the  defendants  to  whom 
he  conveyed  same  were  at  any  time  living  upon, 
occupying,  and  in  actual  possession  of  the  land 
in  controversy,  then  such  possession  during  its 
continuance  was  notice  to  all  persons  whomso- 
ever of  whatever  claim  said  Alexander  Suther- 
land and  said  defendants  had  to  said  land  in 
question. 

No,  10. 

The  court  further  Instructs  the  Jury  that  if 
they  believe  that  the  defendants  have  had  ad- 
verse possession  of  the  land  in  dispute  for  the 
period  of  10  ^ears  prior  to  the  institution  of  this 
suit,  that  this  gives  the  defendants  the  right  to 
recover  even  against  the  strongest  proof  of  titl^ 
which,  independent  of  such  adversary  posses- 
sion, would  be  better  title,  and  the  jury  should 
find  for  the  defendants. 

No.  11. 

The  court  instructs  the  jury  that  the  exercise 
by  the  defendants,  or  their  father  under  whom 
they  claim,  of  visible,  open,  notorious,  and  habit- 
ual acts  of  ownership,  over  the  land  in  contro- 
versy is  sufficient  evidence  of  possession,  and 
it  is  not  necessary  to  such  possession  that  the 
land  should  be  inclosed,  or  built  upon,  or  actu- 
ally cultivated  or  cleared. 

No.  12. 

The  court  Instructs  the  Jury  that  color  of 
title  is  a  writing  purporting  to  convey  land,  and 
if  they  believe  from  the  evidence  in  this  case 
that  the  defendants  or  their  father  under  whom 
they  claim  entered  upon  any  part  of  the  land 
described  in  the  deeds  June  23,  188S,  and  Au- 
gust 13,  1888,  from  Warders  to  Musick,  aivi 
held  thb  same  adversely  for  a  period  of  10 
years  prior  to  the  institution  of  this  action 
claiming  the  same,  under  said  color  of  title, 
then  you  must  find  for  the  defendants,  it  mat- 
ters not  what  grant  you  believe  it   lies  in. 


No.  18. 
The  court  instructs  the  jur;f  that  In  order  to 
constitute  adverse  possession,  it  is  not  necessary 
that  the  land  should  be  inclosed  or  built  upon, 
but  the  entry  by  the  defendants  and  those  under 
whom  they  claim  must  have  been  made  under  a 
claim  of  title,  with  the  intention  of  taking  pos- 
session, and  be  accompanied  with  such  visible, 
actual,  adverse,  continuous,  and  exclusive  acts 
of  ownership  as  from  their  nature  indicate  a 
notorious  claim  to  and  possession  of  the  prop- 
erty, and  if  they  uelieve  from  the  evidence  that 
the  defendants  and  their  father  through  whom 
they  claim  took  possession  under  such  a  claim 
of  title  of  the  land  in  controversy,  and  have 
continuously,  for  the  i>eriod  of  10  years  prior 
to  the  institution  of  this  action,  exercised  such 
actual,  hostile,  visible,  and  exclusive  acts  of 
ownership  over  the  land  as,  from  their  nature, 
indicated  a  notorious  claim  to  and  possession 
of  the  property,  they  must  find  for  the  defend- 
ants. 

Nal4. 

The  court  instructs  the  Jury  that  one  in  bona 
fide  possession  of  land  is  presumed  to  have  a 
legal  title  until  the  contrary  is  shown,  and 
therefore  if  they  believe  from  the  evidence  that 
the  defendants  W.  H.  Sutherland  and  others 
were  at  the  institution  of  this  suit  in  bona 
fide  possession  of  the  207-acre  tract  of  land 
claimed  by  them,  which  includes  the  laud  in 
dispute,  having  cleared,  cultivated,  and  built 
upon  portions  of  said  tract,  claiming  under  a 
deed  for  the  same,  then  they  are  presumed  to 
have  the  legal  title  to  the  said  20^-acre  tract, 
including  the  land  in  dispute,  until  the  contrary 
is  shown. 

No.  IS. 

The  court  instructs  Hie  jnir  that  the  plaintiff, 
J.  W.  Gmt,  must  show  a  legal  title  in  himself, 
and  a  present  right  of  possession  at  the  time  of 
the  commencement  of  uiis  action  before  the  de- 
fendants W.  H.  Sutherland  and  others  arc  call- 
ed upon  to  show  anything;  and  the  party  in 
possession  is  presumed  to  be  the  owner  until 
the  contrary  is  shown,  and  if  they  believe  the 
defendants  W.  H.  Sutherland  and  others  were  at 
the  time  of  the  institution  of  this  suit  in  posses- 
sion of  any  part, of  the  20T-acre  tract  claimed 
by  them,  including  the  land  in  controversy,  un- 
der a  deed  describing  the  boundaries  of  same, 
and  claiming  all  the  land  within  audi  twund- 
aries,  they  are  presumed  to  be  the  owners  of  the 
land  in  controrveray  until  the  contrary  is  proved. 

No.  16. 

The  court  instructs  the  juir  that  even  should 
they  find  that  the  land  in  controversy  is  in 
Richard  Smith  grant  No.  27  of  6,000  acres,  still 
if  they  believe  from  the  evidence  that  a  deed 
was  made  by  Jessee  Wampler  prior  to  August 
27,  1888,  about  the  year  1885  or  1886,  or  there- 
abouts, to  Alexander  Sutherland,  for  the  tract 
of  207  acres,  which  was  also  within  the  said 
grant  No.  27,  and  including  the  disputed  land, 
giving  the  courses  and  distances,  that  the  de- 
fendants W.  H.  Sutherland  and  others  connect 
themselves  with  this  Wampler  title  b»  a  regular 
chain  of  conveyances  (from  Jessee  Wampler  to 
Alexander  Sutherland  and  from  Alexander 
Sutherland  to  themselves),  that  Alexander  Suth- 
erland took  possession  of  the  land,  and  held 
and  claimed  same  under  the  deed  made  by  Jessee 
Wampler  to  him,  the  said  Alexander  Suther- 
land, cleared,  fenced,  and  erected  buildings  upon 
and  cultivated  portions  of  the  land,  claiming 
title  to  the  whole  boundary  embraced  by  his 
deed  from  Jessee  Wampler;  that  the  defendants 
W.  H.  Sutherland  and  others  and  their  father, 
Alexander  Sutherland,  under  whom  they  claim, 
having  continuously  held  and  cultivated  the 
cleared  land  from  the  time  Alexander  Suther- 
land took  possession  tor  more  than  10  year* 
prior  to  July  3, 1906.  claiming  titie  to  the  wbols 
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bovmdar;  embraced  by  the  deed  from  Jeaaee 
Wampler  to  Alexander  Sutherland,  that  thej 
cut  timber  for  rails  to  bnild  and  repair  fences 
on  the  land,  and  for  sawing  into  lumber  and 
deadened  timber  on  the  wooded  portions  of  this 
land,  and  that  at  the  time  Alexander  Suther- 
land took  iKwseseion  of  the  said  207-ecre  tract, 
which  indudes  the  land  in  controversy  under 
the  deed  made  to  him  by  Jessee  Wampler,  the 
Warders  were  not  in  possession,  either  in  per- 
son or  by  tenant,  of  any  part  of  the  larger  tract 
of  land  claimed  by  them,  which  includes  said 
207-acre  tract,  they  should  find  for  the  defend- 
ants W.  H.  Sutherland  and  others  in  this  ac- 
tion, even  though  they  should  farther  belieye 
that  Jessee  Wampler  did  not  haye  any  title  to 
the  said  207-acre  tract  deeded  by  him  to  Alex- 
ander Sutherland,  and  that  the  greater  part  of 
the  said  207-acre  tract  may  have  remained  in 
the  woods  and  in  a  state  of  nature. 

No.  17. 
The  court  instructs  the  jury  if'  they  beliere 
from  the  evidence  in  this  case  that  Alexander 
Sutherland  was  in  adverse  possession  of  any 
part  of  the  207-acre  tract  of  land  under  color 
of  title,  claiming  to  the  extent  of  his  bounda- 
ries, prior  to  June,  1888,  and  that  the  a07-acre 
tract  of  land  lies  wholly  within  the  Bichard 
Smith  patent  No.  27,  that  on  the  27th  of  Au- 
gust, 1888,  Alexander  Sutherland  delivered  a 
deed  to  and  possession  of  said  tract  of  land  of 
207  acres,  which  included  the  land  in  controver- 
sy, to  the  defendants  in  this  case,  who  there- 
upon entored  upon  the  same  or  any  part  thereof 
and  deared,  cultivated,  cut  timber,  paid  taxes, 
improved,  and  used  the  same  for  farming  pur- 
poses, and  held  possession  thereof,  openly,  no- 
toriously, exclusively,  and  continuously  for  a 
period  of  10  years  thereafter,  daiming  the  same 
under  said  deed,  then  good  and  perfect  legal 
title  to  the  said  land  so  described  in  said  deed 
and  each  and  every  part  and  parcel  thereof 
was  thereby  invested  in  the  defendants,  and  they 
must  find  for  them  in  this  case.  And  the  court 
further  says  it  the  defendants  so  entered  upon 
any  part  of  the  land  described  in  the  deed  by 
their  father,  Alexander  Sontherland,  and  so 
held  possession  of  the  same,  or  any  part  there- 
of, for  the  said  period  of  10  years,  the  posses- 
sion of  the  same  or  any  part  thereof  was  pos- 
session of  each  and  every  part  described  in  said 
deed,  and  it  makes  no  difference  whether  such 
possession  was  above  or  below  the  Josh  Slliott 
house,  so  that  it  was  in  bonndaries  of  the  207- 
acre  tract,  described  in  the  said  deed  to  them 
by  their  father  or  whether  the  same  Ues  in 
grant  No.  26  or  27  to  Richard  Smith ;  and  if 
the  jury  so  believes  they  must  find  for  the  de- 
fendants. And  the  court  further  tells  the  jury 
that  if  they  believe  Joe  Skeen  or  Josh  Elliott, 
or  both  of  them,  lived  upon  said  land  as  tenants 
of  the  defendants,  then  thdr  possession  must  be 
counted  for  the  defendants. 

No.  18. 
The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  in  the  year  1885 
or  18S6  Jessee  Wampler  executed  a  deed  de- 
scribing the  land  in  controversy,  and  delivered 
the  same  to  Alexander  Sutherland,  who  was 
dealing  or  had  deared  a  portion  thereof,  and 
that  Alexander  Sutherland  continued  to  dear, 
occupy,  and  hold  the  lands  described  in  the  said 
deed  bom  Jessee  Wampler,  or  then  entered 
thereon,  or  any  part  thereof,  and  continued  to 
hold  the  same  in  actual,  continuous,  and  exdn- 
^ve  possession  until  the  27th  of  August,  1888, 
and  on  that 'date  or  afterwards  sold  and  convey- 
ed the  same  to  his  sons  and  daughters,  the  de- 
fendants in  this  case,  by  a  writing  describing 
the  lands  in  controversy,  and  delivered  to  them 
the  possession,  and  that  they,  the  defendants  in 
this  case,  continued  to  hold  the  land,  occupy, 
or  possess  the  same  in  the  continuous  and  ex- 
duaive  possession,  claiming  the  same  as  their 


own  under  said  deed  or  deeds  for  •  period  of 
10  years  from  the  time  that  Wampler  delivered 
the  deed  to  the  said  Alexander  Sutherland,  at 
the  end  of  said  period  of  10  years  a  perfect 
legal  title  to  said  land  and  each  and  every  part 
thereof  was  thereby  vested  in  thh  defendants, 
and  after  the  end  of  the  said  10  years  no  state- 
ment of  any  of  them  could  affect,  divest,  or 
convey  the  same  or  any  part  thereof,  but  they 
could  only  convey  the  same  by  deed,  and  if  the 
jury  so  believe  uey  shall  find  for  the  defend- 
ants. 

No.  IB. 

The  court  farther  teUs  the  juir  that  after  c 
person  had  been  in  adverse  possession  of  a  tract 
of  land  under  color  of  title  for  10  years  he  has 
a  perfect  legal  title  thereto,  and  no  statement 
afterwards  can  in  any  wise  affect  the  title  thus 
acquired,  and  no  one  can  recover  in  ejectment 
from  a  person  having  such  a  legal  title. 

No.  20. 

The  court  farther  tells  the  jury  that  the  eject- 
ment suit  of  Beam  aptinst  Dock  Sutherland 
cannot  in  any  event  affect  the  tights  or  inter- 
est of  any  of  the  other  defendants  than  Dock 
Sutherlai^  in  this  case,  in  any  manner  or  on 
any  account,  or  affect  thdr  possession  to  the 
lands  in  the  207-acre  tract. 

No.  21. 

The  court  farther  tdls  the  Jury  that  unless 
they  believe  that  the  judgment  for  the  196 
acres  of  land  recovered  in  the  ejectment  suit  of 
Beam  against  Dock  Sutherland  covers  the  land 
in  controversy,  and  the  burden  is.  upon  the 
plaintifl  to  prove  this  and  the  location  and  the 
extent  thereof,  by  a  preponderance  of  the  evi- 
dence, then  it  cannot  affect  the  possession  of 
the  defendant  Dock  Sutherland.  And  it  can- 
not affect  his  possession  any  farther  than  the 
plaintiff  has  shown  it  covers  the  land  in  con- 
troversy. 

No.  22. 

The  court  instructs  the  jury  that  a  recovery 
in  ejectment  of  land  in  the  actuid  pomession 
of  another  does  not  affect  his  possession,  or 
stop,  prevent,  or  suspend  the  running  of  the 
statute  of  limitations  in  his  favor,  unless  a 
writ  of  possession  issued  on  such  judgment  of 
recovery,  or  the  party  recoverihg  afterwards  en- 
tered into  posscMion  in  such  a  manner  that  if 
he  had  no  title  it  would  be  suffident  possession 
to  be  adversary  possession  against  the  true  own- 
er, and  merely  walking  over  or  surveying,  or 
occasionally  cutting  timber  without  such  pos- 
session is  not  suffident.  Neither  is  an  agree- 
ment that  a  person  recovering  in  ejectment  may 
enter  thereunder  sufficient  to  suspend  the  run- 
ning of  the  statute,  unless  there  is  an  actual 
entry  of  like  character. 

No.  23. 

The  court  instructs  the  jui?  that  the  eject- 
ment suit  of  Beam  against  Dock  Sutherland 
cannot  be  considered  by  you  in  locating  the  land 
in  any  particular  grant,  or  whether  the  plain- 
tiff has  title  to  any  part  of  the  land  in  contro- 
versy, but  can  only  be  considered  by  yon  in  de- 
termining the  character  of  Dock  Sutherland's 
possession  to  the  207-acre  tract,  as  to  whether 
it  was  adverse  or  not,  in  so  far  as  the  207-acre 
tract  was  covered  by  the  196-acre  tract  embrac- 
ed in  said  sniC 

No.  24. 

The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  in  this  case  that  the 
defendants  hdd  adverse  possession,  prior  to  the 
institution  of  this  action,  of  any  part  of  the 
lands  in  controversy  for  a  period  of  10  years 
after  the  recoverv  in  ejectment  by  Beam  against 
Dock  Sutherland  in  1891,  claiming  under  the 
deed  of  their  father  to  them  of  August  27,  1888, 
and  to  the  extent  of  said  deed,  then  they  must 
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find  for  the  defendants,  even  though  Beam  dis- 
possessed them  or  re-enter^  on  said  lands  aft- 
er said  suit. 

To  the  glTing  of  said  instructions  as  offer- 
ed by  the  defendants  the  plaintiff  objected, 
and  thereupon  the  court  refused  to  give  said 
instructions  offered  by  the  defendants,  as 
above  set  out,  numbered  1,  2,  3^/6,  15,  and  16, 
and  modified  and  gave  only  as  modified  said 
instructions  offered  by  defendants  as  above 
set  forth,  numbered  6,  7,  8,  17,  18,  19,  20, 
21,  22,  23,  and  24  which  last-named  instruc- 
tions, as  modified  by  the  court  and  only 
given  as  so  modified,  are  as  follows: 

No,  ft— As  Modified. 

The  court  instructs  the  jury  that  even  should 
they  believe  by  a  preponderance  of  the  evidence 
that  the  land  m  controversy  lies  within  Richard 
Smith  patent  No.  27  of  5,000  acres,  yet  if  you 
believe  that  the  plaintiff  has  not  proven  the 
same  bad  been  conveyed  by  Warders  prior  to 
June,  1888,  to  Dale  Carter,  or  that  the  defend- 
ants have  held  the  same  or  any  part  thereof 
in  adverse  possession  as  defined  in  the  instruc- 
tions  given  in  this  case  on  adverse  possession 
for  a  period  of  10  years  prior  to  the  institu- 
tion of  this  suit  under  color  of  title,  then  you 
must  find  for  the  defendants. 

And  in  this  connection  the  court  tells  the  jury 
that  any  deed  or  writing  purporting  to  convey 
land  constitutes  color  of  title,  and  it  makes  no 
difference  whether  the  color  of  title  is  a  good 
or  t>ad  title,  or  whether  the  same  has  been  lost 
or  seen  by  anybody  but  the  parties  thereto,  so  it 
sufficiently  describes  the  land.     . 

No.  7— As  Modified. 

The  court  further  tells  the  jury  that  nnless 
it  has  lieen  satisfactorily  shown  by  a  prepon- 
derance of  the  evidence  that  the  deeds  of  May 
12,  1908,  and  May  15,  1908,  from  Thompson 
and  Jamison,  respectively,  to  the  plaintiff,  Gent, 
covers  the  land  >n  controversy,  then  they  can- 
not find  for  the  plaintiff  more  than  a  one-third 
interest  in  the  land  in  controversy.  And  the 
court  further  tells  the  jury  that  if  they  believe 
from  all  the  evidence  that  the  boundaries  of  the 
said  deeds  ere  in  such  doubt  and  uncertainty 
that  they  cannot  say  they  embrace  the  land  in 
controversy,  then  they  cannot  find  for  the  plain- 
tiff more  than  a  one-third  undivided  interest  in 
the  land  in  controversy. 

No.  S-As  Modified. 

The  conrt  further  instructs  the  jury  that  in 
an  action  of  ejectment,  the  defendant,  who  is 
in  peaceable  possession  of  land  sought  to  be 
recovered,  is  prima  facie  the  owner,  and  is  en- 
titled to  hold  the  same  against  all  the  world  ex- 
cept the  true  owner  thereof;  the  true  owner 
must  show  a  preponderance  of  the  evidence,  a 
complete  legal  title  and  right  to  possession  at 
the  time  of  the  institution  of  this  action. 

No.  17— Aa  Modified. 

The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  Alex- 
ander Sutherland  was  in  adverse  possession  of 
any  part  of  the  207-acre  tract  of  land  under 
color  of  title,  claiming  to  the  extent  of  his 
boundary  line  prior  to  June,  1888,  and  that  the 
207-acre  tract  of  land  was  wholly  within  the 
Richard  Smith  patent  No.  27,  that  on  the  2Tth 
day  of  August,  1888,  Alexander  Sutherland  de- 
livered a  deed  to  and  possession  of  said  tract  of 
land  of  207  acres,  which  included  the  land  in 
controversy,  to  the  defendants  in  this  case,  who 
thereupon  entered  upon  the  same,  or  any  part 
thereof,  and  cleared,  cultivated,  cut  timber,  paid 
taxes,  improved,  and  used  the  same  for  farm- 
.ing  purposes,  and  held,  possession  thereof,  open- 


ly, notoriously,  exclusively,  and  continuoudy  for 
a  period  of  10  years  thereafter  claiming  the 
same  under  said  deed,  then  good  and  perfect 
legal  title  to  the  said  land  so  described  in  the 
said  deed  and  each  and  every  part  and  parcel 
thereof  was  thereby  vested  in  the  defendants,  and 
they  must>find  for  them  in  this  case.  And  the 
court  further  says  if  the  defendants  so  entered 
upon  any  part  of  the  land  described  in  the  deed 
by  their  father,  Alexander  Sutherland,  and 
so  held  the  possession  of  the  same  or  any  part 
thereof  for  the  said  period  of  10  vears,  the  pos- 
session of  the  same  or  any  part  thereof  was  the 
possession  of  each  and  every  part  described  in 
the  said  deed,  and  it  malies  no  difference  where 
such  possession  was  if  it  was  within  the  bound- 
aries of  the  207-acre  tract  described  in  the  said 
deed  to  them  by  their  father,  so  the  same  lies  in 
grant  No.  27  to  Richard  Smith;  and  if  the 
jury  so  believes  they  must  find  for  the  defend- 
ants. And  the  court  further  tells  the  jnr;  that 
if  they  believe  Joe  SIceen  or  Josh  Elliott,  or 
both  of  them,  lived  upon  the  said  land  as  ten- 
ants of  the  defendants,  then  their  possession 
must  be  counted  for  the  defendants. 

No.  18.— As  Modified. 

_  The  court  instructs  the  jury  that  if  they  be- 
lieved from  the  evidence  that  prior  to  the  date 
of  the  deed  of  R.  B.  Musick  in  June,  ISSS, 
Jessee  Wampler  executed  a  deed  describing  the 
land  in  controversy,  and  delivered  the  some  to 
Alexander  Sutherland,  who  was  clearing  or  bad 
cleared  a  portion  thereof,  and  that  Alexander 
Sutherlana  continued  to  clear,  occupy,  and 
hold  the  land  described  in  the  said  deed  from 
Jessee  Wampler,  or  then  entered  thereon,  or 
any  part  thereof,  and  continued  to  hold  the 
same  in  the  actual,  continuous,  and  exclusive 
possession  until  the  25th  of  August,  1888,  and 
on  that  date  or  afterwards  sold  and  convefed 
the  same  to  his  sons  and  daughters,  the  defend- 
ants in  this  case,  by  writinc  describing  the  land 
in  controversy  and  delivered  to  them  the  pos- 
session, and  that  they,  the  defendants  in  this 
case,  continued  to  hold  the  lands,  occupy  or 
possess  the  same  in  the  continuous  and  exclu- 
sive possession,  claiming  the  same  as  their 
own  under  the  said  deed  or  deeds,  and  to  the 
full  extent  of  the  boundary  lines  thereof  for  a 
period  of  10  years  from  the  time  that  Wamp- 
ler delivered  the  deed  to  the  said  Alexander 
Sutherland,  at  the  end  of  the  said  i>eriod  of  10 
years  a  perfect  legal  title  to  the  said  land  and 
each  and  every  part  thereof  was  thereby  vested 
in  the  defendants,  and  after  the  end  of  the  said 
10  years  no  statement  of  any  of  them  could  af- 
fect or  divest  the  same  or  any  part  thereof, 
and  if  the  jury  so  believe  they  shall  find  for 
the  defendanta 

No.  19— As  Modified. 

The  court  further  tells  the  jury  that  after  in 
adverse  possession  of  a  tract  of  land  under  color 
of  title  for  10  years  has  ripened  into  a  i>erfect 
legal  title  thereto,  then  no  statement  afterwards 
can  in  any  wise  affect  the  title  thus  acquired, 
and  the  former  owner  of  the  legal  title  cannot 
recover  in  ejectment  from  a  person  whose  title 
has  so  ripened. 

No.  20-As  Modified. 

The  court  further  teUs  the  jury  that  the  eject- 
ment suit  of  Beam  against  Dock  Sutherland 
cannot  in  any  event  affect  the  rights  or  interest 
of  any  of  the  other  defendants  than  Dock  Suth- 
erland in  this  case,  in  any  manner  or  any  ac- 
count, or  affect  their  possession  .to  the  land 
claimed  under  the  deed  to  the  207-acre  tract 

No.  21— As  Modified. 

The  court  further  tells  the  jury  that  unless 
they  believe  that  the  judgment  for  the  land  re- 
covered in  the  ejectment  suit  of  Beam  against 
Dock  Syntherland  covers  the  land  in  controvert. 
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or  part  thereof,  and  the  burden  la  Ofi  the  plaln- 
tiS  to  prove  this,  and  the  location  and  the  ex- 
tent thereof,  by  a  preponderance  of  the  evidence, 
then  it  cannot  affect  the  possession  any  further 
than  the  plaintiff  has  shown  it  covers  the  land 
in  eontroTerty. 

No.  22-As  Modified. 

The  court  instructs  the  jury  that  a  recovery 
In  ejectment  of  land  in  the  actual  possession  of 
another  does  not  affect  his  possession  or  stop, 
prevent,  or  suspend  the  running  of  the  statute 
of  limitations  m  his  favor,  unless  a  writ  of 
possession  issued  on  such  judgment  of  recovery, 
or  the  part^  recovering,  afterwards  entered  into 
possession  in  such  a  manner  'that  if  he  had  no 
title  it  would  be  a  sufficient  possession  to  be  ad- 
versary possession  against  the  true  owner,  and 
merely  walking  over  or  surveying  without  such 
possession  is  not  sufficient.  Neither  is  an  agree- 
ment that  a  person  recovering  in  the  ejectment 
may  enter  thereon  sufficient  to'  suspend  the  run- 
nings of  the  statute,  unless  there  was  such  an 
entry  and  possession. 

No.  23— Aa  Modified. 

The  court  instructs  the  jury  that  the  eject- 
ment suit  of  Beam  against  Dock  Sutherland 
cannot  be  considered  by  you  in  locating  the 
lands  in  any  particular  grant,  or  as  a  muniment 
of  title  to  any  part  of  the  lands  in  controversy, 
but  can  only  be  considered  by  you  in  determin- 
ing the  character  of  Dock  Sutherland's  posses- 
sion as  to  the  land  in  controversy,  whether  ad- 
verse or  nob 

No.  24-As  Modified. 

The  court  further  tells  the  Jury  that  if  they 
believe  from  the  evidence  in  this  case  that  the 
defendants  held  actual,  open,  adverse  possession 
prior  to  the  institution  of  this  action  of  any 

?art  of  the  land  in  controversy  for  a  period  of 
0  years  continuously  after  the  recovery  in  eject- 
ment by  Beam  against  Dock  Sutherland  in 
1891.  claiming  under  the  deed  of  their  father 
to  them  of  August  27,  1888,  and  to  the  extent 
of  the  boundary  lines  of  the  said  deed,  then 
they  must  find  for  the  defendants. 

W.  W.  Bird  and  T.  L.  Sutherland,  both  of 
Lebanon,  and  S.  H.  &  G.  C.  Sutherland,  of 
CUntwood,  for  plaintiffs  in  error.  Finney  & 
WIlBon,  of  Lebanon,  for  defendant  In  error. 

WHITTLE,  P.  This  la  the  third  appear- 
ance of  this  controTemy  in  this  court  The 
first  appeal  was  from  a  decree  enjoining  ap- 
I)ellants,  at  the  suit  of  appellee,  from  cutting 
and  removing  timber  from  the  land  In  con- 
troversy until  the  further  order  of  the  court. 
That  decree  was  affirmed.  Sutherland  y. 
Gent,  111  Va.  611,  69  S.  B.  340.  At  that  time 
defendant  In  error  had  brought  ejectment 
against  plaintiffs  in  error  to  recover  267% 
acres  of  land  situated  In  Russell  county. 
And  the  trial  of  the  action  of  ejectment  re- 
sulted In  a  verdict  and  Judgment  for  defend- 
ant In  error,  which  Judgment  on  writ  of  er- 
ror was  reversed  by  this  court,  and  the  case 
remanded  for  a  new  trial.  Sutherland  v. 
Gent,  116  Va.  783,  82  8.  SX  713.  The  new 
trial  again  terminated  In  a  verdict  for  the 
plalntitr,  Gent,  upon  which  the  trial  court 
entered  the  Judgment  under  review. 

The  defendants  filed  a  disclaimer  as  to  the 
land  Included  In  the  declaration,  with  the 
exception  of  207  acres,  to  which  they  assert 
title  by  deed  from  their  father,  Alexander 
Sutlierland. 


The  following  excerpts  from  the  opinion  of 
this  court  on  the  last  appeal  will  make  plain 
one  of  the  mahi  questions  in  the  case: 

"The  plaintiff  to  connect  his  title  with  the 
commonwealth  put  in  evidence  a  deed  from 
Richard  Smith  to  the  Warders,  under  date  May 
20,  1806,  embracing  a  large  boundary  of  land 
in  Russell  county.  The  deed  recites  that  the 
entire  tract  was  divided  into  various  lots  of 
10,000  acres,  5,000  acres,  and  other  quantities 
of  land  each,  for  which  separate  patents  had 
been  taken  out  by  the  grantor,  all  oi  which  were 
recorded  in  the  land  office.  These  various  par- 
cels amounted  in  the  aggregate  to  384,723  acres, 
more  or  less.  The  deed  expressly  reserves  from 
the  operation  of  the  grant  to  the  Warders  a 
boundary  of  50,000  acres  sold  and  conveyed  by 
the  grantor  to  P.  Francis  De  Tu  Beut  and  also 
other  lands  referred  to  therein.  •  *  ♦  The 
theory  of  the  plaintiff  is  that  the  land  jn  dispute 
is  part  of  block  27  of  6,000  acres  of  the  Richard 
Smith  survey,  now  known  as  the  Warder  land. 

•  •  •  The  opposing  theory  of  the  defendants 
is  that  the  land  is  part  of  block  26,  which  ad- 
Joins  block  27  on  the  west,  and  is  within  the 

•  •    •    50,000-acre  reservation." 

Plaintiff  attempted  to  prove  by  a  witness, 
Albert,  the  county  surveyor,  that  the  land  pa 
controversy  was  within  block  27 ;  but  his  tes- 
timony disclosed  that  he  had  never  surveyed 
that  block  and  had  no  personal  knowledge  of 
the  location  of  the  northeast  comer,  the  be- 
ginning point  of  his  survey.  His  information 
mainly  rested  upon  a  statement  made  to  him 
20  years  before  the  trial  by  a  former  agent 
of  the  Warders,  who  had  since  died,  and 
whose  competency  to  speak  on  the  subject 
was  not  made  to  appear.  The  court.  In  deal- 
ing with  that  question,  said: 

"The  evidence  relied  on  to  identify  the  be- 
ginning point  of  block  27  being  inadmissible, 
it  follows  that  the  entire  structure  erected  there- 
on must  fall." 

And,  chiefly  tor  that  error,  the  Judgment 
was  reversed. 

Vnien  the  case  went  back  for  a  new  trial, 
Albert,  In  obedience  to  a  new  order  of  sur- 
vey, returned  another  survey  and  map,  which 
with  his  testimony  and  that  of  other  vrltness- 
es,  together  with  documentary  evidence,  ac- 
curately located  the  beginning  comer  of 
block  27,  and  showed  that  the  land  In  dis- 
pute lay  wholly  within  that  boundary  and 
was  not  Included  In  block  26,  as  contended 
by  defendants.  The  evidence  for  the  plain- 
tiff further  showed  that  he  connected  his  pa- 
per title  through  the  Warders  with  Smith, 
who,  as  remarked,  held  block  27  by  grant 
from  the  commonwealth. 

Defendants  did  not  undertake  to  connect 
their  title  with  the  commonwealth,  but  rest- 
ed their  claim  to  the  207  acres  upon  ad- 
verse possession  for  10  years  under  color  of 
title  (the  deed  from  their  father,  Alexander 
Sutherland).  This  feature  of  the  controver- 
sy involves  the  doctrine  of  "lap,"  or  inters 
lock,  between  the  senior  title  of  the  plaintiff 
and  the  Junior  title  of  defendants. 

That  doctrine  Is  very  clearly  stated  In 
Green  v.  Pennington,  105  Va.  801,  64  S.  B. 
877,  as  follows: 

"Where  one  grant  conflicts  in  part  with  an- 
other, occasioning  an  interlock,  Uie  elder  pat- 
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entee  trader  Ua  grant  acquires  at  once  consttiie- 
tive  seisin  in  deed  of  bU  the  land  embraced  with- 
in its  boundaries,  although  he  has  taken  no 
actual  possession  of  an;  part  thereof.  The 
Junior  grantee,  under  his  grant,  acquires  sim- 
ilar constructive  seisin  in  deed  of  all  the  land 
embraced  by  his  boundaries,  except  that  portion 
within  the  interlock,  the  seisin  of  which  had 
already  vested  in  the  senior  grantee.  Where,  in 
the  case  of  conflicting  p;rants,  the  junior  patentee 
settles  upon  that  portion  of  the  land  within  the 
interlock,  claiming  the  whole  within  his  bound- 
ary, he  thereby  ousts  the  senior  patentee  of  his 
constructive  seisin  and  becomes  actually  pos- 
sessed to  the  extent  of  his  grant.  Here  posses- 
sion of  part  is  possession  of  the  whole.  But 
il  his  settlement  is  outside  of  the  interlock,  the 
possession  of  part  is  to  be  construed  in  refer- 
ence to  the  conflict  of  boundaries,  and,  with 
whatever  claim  it  be  taken,  it  gives  him  posses- 
sion of  that  part  of  the  land  only  lying  without 
the  interlock.  To  overcome  the  constructive 
seisin  in  deed  of  the  senior  patentee  and  work  an 
ouster,  there  must  be  an  actual  invasion  of  his 
boundary  by  some  act  or  acts  palpable  to  the 
senses  and  which  would  serve  to  admonish  him 
that  his  seisin  was  molested." 

The  case,  moreover,  holds  that  In  order  to 
oust  the  constructive  possession  of  the  senior 
patentee,  adverse  possession  continued  for 
Uie  "statutory  period  after  the  date  of  the 
grant  must  be  established. 

[1]  It  will  be  seen  from  the  foregoing  out- 
line statement  of  the  case  that  the  record  pre- 
sents two  major  questions  of  controlling  In- 
fluence:  - 

(1)  Has  plalntur  shown  that  the  267% 
acres  of  land  described  In  his  declaration  Is 
Included  In  block  27?  And,  If  so, 

(2)  Have  defendants  shown  adverse  posses- 
sion of,  under  color  of  title  to,  the  207  acres, 
or  any  port  thereof,  within  the  Interlock,  for 
10  years  since  the  senior  title  of  pUlntUC  ac- 
crued? 

Both  of  these  propositions  Involve  Jury 
questions,  and  both,  upon  highly  conflicting 
evidence,  were  sabmitted  to  and  passed  up- 
on by  the  Jury  In  fiivor  of  the  plaintiff. 
Therefore  a  review  of  the  evidence  would  be 
nnprofltable.  If  the  case  has  been  fairly  sub- 
mitted to  the  Jury  upon  the  Law,  then  their 
findings  upon  the  facts,  approved  by  the  trial 
coart,  have  passed  beyofid  the  cognizance  of 
this  court 

Innumerable  questions  of  minor  impor- 
tance have  been  raised  affecting  the  admis- 
sion and  exclusion  of  evidence  and  the  inter- 
pretation and  authentication  of  documents  of 
various  kinds.  Of  all  these  exceptions,  suf- 
fice It  to  say  they  have  received  respectful 
consideration,  and  concerning  all  of  them, 
without  more  detailed  notice.  It  may  be  re- 
marked that  we  have  found  no  reversible  er- 
ror therein. 

[2]  Of  the  instmctlons,  83  In  number,  9 
were  requested  by  idalntUf  and  24  by  defend- 
ants. The  court  gave  all  of  those  asked  by 
plalntur,  and  of  those  prayed  by  defendants 
5  were  refused,  8  were  given,  and  11  were 
modified.  It  may  confidently  be  asserted 
that  the  Instructions,  as  a  whole,  fully  and 
correctly  propounded  the  law  upon  every  ma- 


terial question  in  the  case.  KTore  than  that 
cannot  be  required  of  a  trial  court. 

We  find  no  reversible  error  In  the  Judg- 
ment of  the  circuit  court,  and  It  must  be  af- 
firmed. 

Affirmed. 

(121  Va.  8U) 
PINE  «t  al.  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virgiaia.    SepL 
20,  1917.) 

1.  InOICTUENT  AUD    iNrOBMATIOK    «=>144  — 

CoNBTrruTioNALirT  01*  Statute  .—  E^ccp- 

tionS. 
Since  every  indictment  is  based  on  the  exist- 
ence .of  a  valid  law,  stating  the  penalty  for  the 
offense,  the  court  must,  at  any  time  when  the 
alleged  unconstitutionabty  of  the  act  is  brought 
to  its  attention,  dismiss  the  prosecution  if  the  act 
is  in  fact  unconstitutional. 

2.  CONBTITUTIONAI.  LAW   «=»12  —  OORBTBUO- 

TION— Maxiiib. 
The  principle,  "Expressio  unins  est  exclosio 
alterius,'  even  in  the  interpretation  of  provisioD* 
of  Constitution,  relating  to  the  legislative  de- 
partment, should  be  apjui^  with  great  caution. 

3.  CoNBTmmoNAi.  Law  ^=326,  48  —  €k>R- 

8TBUCTION — PB]ESDin>TI0n& 

In  determining  whether  a  legislative  act  i* 
unconstitutional,  it  must  be  remembered  that  the 
Constitution  is  a  restriction,  and  not  a  grant, 
of  power,  and  that  the  Legislature  is  omnipotent 
in  legislation  unless  restrained  by  the  Constitu- 
tion, and  that  every  act  is  presumed  to  be  con- 
stitutional until  the  contrary  appears;  all 
doubts  being  resolved  in  favor  of  talidity.. 

4.  CONSTITUTIONAI.  LAW   «=>50— DlVISIOH  OF 
POWEBS— LEOIBLAtUBB. 

When  the  Constitution  has  fully  dealt  vith 
a  subject  and  covered  the  entire  ground,  the 
Legislature  is  powerless  to  make  any  change 
therein. 

6.  CoNSTiTUTiuHAi.  Law  9so14  —  OoRvnuo- 
TION— Spkcoto  Wobds. 
The  presumption  is  that  the  same  meaning 
attaches  to  a  given  word  or  phrase  which  is  re- 
peated in  a  Constitution,  unless  the  contrary  ii 
made  to  appear,  and  hence  the  wb(de  instrument 
should  be  examined  to  ascertain  what  that  mean* 
ing  is. 

6.  Intoxioatino  LiquoBs  9=36  —  Local  Of- 

TION— OONSTBUCTION . 

Const  1902,  {  62,  providing  that  the  Gen- 
eral AssemUy  shall  have  full  power  to  enact 
local  option  laws,  ^ves  no  new  power  to  the 
Le^slature,  but  is  simply  declaratory  of  the  ex- 
isting law,  although  it  places  no  restriction 
Whatever  upon  the  legislative  power. 

7.  CoNBTrruTioNAL  Law  «=3>70(3) — Constbuo- 
TioN— Judicial  Opinions. 

Judicial'  opinions  of  expediency  cannot  be 
substituted  for  the  will  of  the  Legklatnre  when 
constitutionally  expressed. 

8.  Intoxioatino  LiquoBS  ^S3l7— Local  Op- 
tion Laws— VALiDrrr. 

Acts  1916,  c.  146,  commonly  known  as  the 
prohibition  act,  does  not  violate  Const  1902.  { 
62,  giving  the  Legislature  full  power  to  provide 
local  option  legislation. 

9.  CORBTITUTIONAL    LAW    «=3l06    —    VlSTISD 

BlOBTS— Pbocedubb. 
The  power  of  the  Legislature  to  change  role* 
of  procedure  is  unquestionable,  except  as  re- 
Btriained  by  Constitution,  and  it  may  provide 
that  what  has  theretofore  re<zaired  several 
counts  in  an  indictment  may  be  accomplisbed  by 
a  single  count  if  the  accused  is  not  prejudiced 
thereby. 
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10.  IWDICTMEWT   AND   INFOBMATION    «=S»125C1) 

— Intoxicatiko  LKjnoBs— REQxneiTEs  and 

Sttttioienot— IiXEeAi.  Saik. 
Acta  1916,  c  146,  {  7,  providing  the  form  ol 
sn  indictnient  for  violation  of  the  prohibition 
law  and  permittinir  a  number  of  offenses  againat 
the  law  to  be  charged  in  one  connt,  is  valid. 

11.  INDICTMINT    AND    INTORUATION    (8=366    — 
BSQinBITES  AND   SUFFICIENCT. 

In  all  cases,  civil  as  well  as  criminal,  a 
person  haled  into  court  has  the  right  to  demand 
that  he  be  told  in  plain,  intelligible  language 
what  is  the  cause  of  the  complaint  against  him; 
and  this  right,  ta  so  far  as  it  relates  to  crimes, 
is  guaranteed  by  both  Const,  TT.  S.  Amend.  6, 
and  Const.  1902,  {  8. 

12.  INTOXIOATINO  LlQTTOBS  4=»200  —  StflU- 

ciENCT— Stating  Facts. 
Prohibition  Law  (Acts  1916,  e.  146)  i  8, 
makes  it  an  offense  to  transport  for  sale  ardent 
spirits,  or  to  advertise  for  sale  or  to  aid  in 
procuring  ardent  spirits.  By  section  4  it  la 
made  an  offense  to  act  a*  agent  or  employ^  in 
certain  instances.  In  none  of  these  sections  are 
the  facts  constituting  these  separate  offenses  set 
forth.  Held,  that  an  indictment  failing  to  set 
forth  the  acts  done  constituting  these  offenses  is 
insufficient. 

IS.  Indictment  and  Intobkation  ^s>2(1)  — 

RB9TJIBITBS   and   SUITIOIENOT. 

While  the  Constitution  guaranteea  to  every 
man  the  right  to  demand  the  cause  and  nature 
of  his  accnsation,  it  does  not  prescribe  the  man- 
ner in  whidt  the  demand  shall  be  complied  with' 
or  requixe  that  it  be  b^  indictment,  and  it  may 
be  by  presentment  or  mformatiMi  or  any  other 
maimer  the  Legislature  may  provide. 

14.  INDICTHENT    AND     iNrOBMATION     «=»8     — 

Requisites  and  Sttfficixnct. 
The  constitutional  right  of  one  accused  to 
demand  the  cause  and  nature  of  hia  accusation  is 
subject  to  waiver  by  the  accused,  and  unless  he 
asserts  such  right,  he  will  be  held  to  have. waiv- 
ed it. 

15.  IlTDICTMENT    AND    INTOKKATION    «=9l21(2) 

— Bill  or  Pabticiilabs— Right  to  Demand. 
When  the  charge  in  the  indictment  is  too 
general  and  indefinite  to  apprise  the  defendant 
of  the  cause  and  nature  of  his  accusation  with- 
ont  the  aid  of  a  bUl  of  particulars,  it  is  error  for 
the  trial  court  to  refuse  to  require  such  bill. 

16.  Indictment  and  Infobmation  9=>132(2) 
— Blection  Between  Counts. 

£}Tcept  under  an  indictment  for  violation  6t 
the  prohibition  law,  there  cannot  be  more  of- 
fenses than  there  are  counts  in  the  indictment, 
and  if  the  commonwealth  offers  evidence  of  more 
than  one,  the  proper  practice  is  for  the  defend- 
ant to  ask  the  conrt  to  require  the  common- 
wealth to  elect. 

17.  Indictment  and  Infobmation  •s>121(1)— 
ElxcTioN  Between  Counts. 

While  Code  1004,  i  3249,  confers  the  right 
to  demand  a  bin  of  particulars  in  any  civil  ac- 
tion, it  does  not  apply  to  criminal  prosecutions, 
bot  the  right  is  inherent  in  the  trial  court 

18.  Indictment  and  Infobmation  «=9l21(6) 
—Requisites  and  Sufficisnot. 

The  indictment,  of  course,  must  charge  the 
offense,  and  if  tt  fails  to  give  the  information 
necessary  to  enable  the  defendant  to  concert  his 
defense,  such  information  may  be  supplied  by  a 
bill  of  particulars;  bat  if  the  offense  is  not 
charged  in  the  indictment,  the  defect  cannot  be 
■applied  by  a  bill  of  particulars,  since  a  bill  of 
particulars  may  tupply  the  fault  of  generality  or 
nncertafnty,  but  not  the  omission  of  an  essential 
averment  of  the  indictment. 

19.  Cbmonai,  Law  «=»1165  (1)— Appeal. 
A  denial  of  a  constitutional  right  is  of  itself 

reversible  error. 


,  29.  Indictment  and  Infobmation  «=3lSS(10) 
— Chaboino  Two  Offenses  in  One  Count 
—Remedy. 
The  objection  to  charging  more  than  one 
offense  in  the  same  connt  of  an  indictment  can- 
not, as  a  rule,  be  raised  by  demurrer  or  by  mo- 
tion in  arrest  of  judgment,  but  the  proper  meth- 
od is  by  motion  to  quaali,  though  the  common- 
wealth might  be  required  to  elect  on  which  it 
will  proceed. 

21.  Indictment  and  Infobmation  «s9l30— 
Graboinq  Two  Offenses  in  One  Count— 
Remedy. 

There  is  no  reason  or  principle,  why  even 
two  felonies  of  the  same  nature  aiid  punishable 
in  the  same  manner  may  not  be  charged  in  dif- 
ferent counts  of  the  same  indictment. 

22.  Indictment  and  Infobmation  «s»182(8) 
—Election  Between  Courts. 

Inasmuch  as  Acts  1916,  c.  l46,  S  7,  permits 
more  than  one  offense  against  the  prohibition 
law  to  be  charged  in  a  single  count,  defendants 
have  no  absolute  right  to  demand  an  election  of 
the  offense  to  be  prosecuted,  but  it  is  within  the 
discretion  of  the  trial  court  whether  an  election 
will  be  required. 

23.  Cbiminal  Law  ®=>132(7>—TbiaZ/— Elec- 
tion OF  Counts. 

If,  by  reason  of  charging  several  distinct 
offenses  widely  separated  by  time,  place,  and 
circumstances,  the  defendant  will  be  seriously 
embarrassed  in  making  bis  defense,  whetiier  the 
offense  be  felony  or  misdemeanor,  the  election 
should  be  compelled. 

24.  Cbiminax.  Law  «=9i032(S)— Indictment— 
Appeal. 

Though  an  indictment  under  Acts  1916,  c 
146,  I  7,  does  not  sufficiently  i^arge  some  of  the 
offenses  under  sections  3  and  4  of  the  act,  and 
the  defendants  on  demand  could  have  required 
a  more  specific  statement  of  the  cause  and  na- 
ture of  their  offense,  their  failure  to  demand 
snch  statement  predudes  a  reversal  on  the 
ground  that  the  indictment  was  insufficient 

28.  Intoxioatino  Liquobs  4=s>226— Illeoal 
Sale— Evidence— ADMiflsiBiLiTY. 
In  &  prosecution  for  violation  of  the  prohi- 
bition law,  where  two  witnesses  had  testined  to 
buying  liquor  from  a  third  person,  testimony  of 
such  third  person  that  the  witnesses  had  broken 
into  his  house  and  stolen  the  liquor  was  prop- 
erly excluded. 

26.  iNTOXICATINa   LiQUOBS  «a>2S6(5)  — IlXB- 

oal  SAXBi— Instbuctions. 
In  a  prosecution  for  violation  of  the  pro- 
hibition law,  an  instruction  that,  if  the  defend" 
ants  had  in  their  possession  at  any  time  within 
the  time  laid  in  the  indictment  certain  quantities 
of  liquor,  this  would  be  prima  facie  evidence 
that  they  had  it  for  sale,  though  acquired  prior 
to  November  1, 1916,  was  free  Cram  objection. 

27.  CoNsnTUTIONAL   LAW    ^=>5S— POWEBS   OF 

liEGisLATUBE— Rules  of  Evidence.  , 
Rules  of  evidence  in  criminal  prosecutions 
may  be  established  by  the  Legislature. 

28.  Intoxioatino  Liquobb  «e»239(1Q)— Iixa- 

GAL  SALB— iNBTBUCmoNS. 

In  prosecution  for  alleged  illegal  sale  of  liq- 
uors, where  all  the  testimony  concerned  a  sale, 
an  instruction  that  the  defendants  were  guilty 
if  they  gave  away  the  liquors,  though  it  might 
have  be^  erroneous  had  the  etvidence  concerned 
a  giving  away,  was  not  misleading. 

29.  Cbiminax  Law  «=>820(4)  —  Instbuctions 
— REQxniSTS  Covebed. 

Where  the  court  instructed  that  if  the  de- 
fendants purchased  liquor  prior  to  November  1, 
1916,  and  had  it  for  their  own  use,  and  not  for 
sale,  and  did  not  seU  it  they  should  be  acquitted, 
it  was  not  error  to  refuse  th6  requested  in- 
struction that,  if  defendants  had  the  hquor  prior 
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to  such  date,  tbetr  possessioa  thereot  created  no 
presamptioa  against  them. 

30.  Cbiuinal  Law  ®=3829(4)— Reqxtksts  Cot- 

EBED— iNBTBTTOnORS. 

Where  the  court  instructed  that,  notwith- 
standing possession  of  more  than  one  gallon  of 
liquor  is  prima  facie  evidence  of  guilt,  if  the 
liquor  was  purchased  before  Novemoer  1,  1916, 
and  stored  by  defendants  for  their  own  use,  they 
should  be  acquitted,  it  was  not  error  to  refuse 
the  instruction  that,  if  the  liquor  was  so  pur- 
chased and  stored,  the  prima  facie  evidence  of 
possession  is  overcome,  and  the  state  most  prove 
by  clear,  distinct,  and  reliable  evidence  the  il- 
legal purpose. 

31.  INTOXIOATINO  LlQTTOBS  9=>140  —  POSSES- 
SION OF  Liquor— When  Unlawful. 

Under  AcU  1916,  c.  146.  {  3,  providing  that 
after  November  1,  1916,  it  shall  be  unlawful  for 
any  person  to  manufacture,  transport,  sell,  keep, 
or  store  for  sale  more  than  a  gallon  of  intoxicat- 
ing liquor,  the  mere  keeping  of  liquor  is  not  il- 
legal, but  to  constitute  the  offense  it  must  be 
kept  for  sale. 

Error  to  Corporation  Court  of  Roanoke. 

John  Pine  and  Sarah  Scott  were  convicted 
of  a  violation  of  the  prohibition  act,  and  they 
bring  error.   Affirmed. 

Hoge  &  I>arnall,  Lawson  Worrell,  and  A.  J. 
Oliver,  all  of  Roanoke,  for  plaintiffs  in  error. 
The  Attorney  General,  for  the  Commonwealth. 

BURKS,  J.  The  plaintiffs  In  error  were 
indicted,  tried,  and  convicted  under  the  pro- 
hibition aft  (Acts  1916,  p.  216).  The  indict- 
ment was  framed  under  section  7  of  the  act, 
which,  so  far  as  necessary  to  be  quoted,  is  in 
the  following  words: 

"Sec.  7.  While  any  good  and  sufficient  indict- 
ment may  be  used,  an  indictment  for  any  first 
offense  under  sections  three,  four  and  five,  of 
this  act,  shall  be  sufScient  if  substantially  in  the 
form  or  to  the  effect  following: 

"  'State  of  Virginia,  County  of  .......  to  wit: 

"  'In  the  Circuit  Court  of County. 

"  'The  grand  Jurors  in  and  for  the  body  of 

said  county  of and  now  attending  said 

court  at  its term,  nineteen upon 

their  oaths,  do  present  that ,  within  one 

year  next  prior  to  the  finding  of  this  indictment, 

m  the  said  county  of   ,  did  unlawfully 

manufacture,  sell,  offer,  keep,  store  and  expose 
for  sale,  give  away,  dispense,  solicit,  advertise 
and  receive  orders  for  ardent  spirits,  against  the 
peace  and  dignity  of  the  commonwealUi  of  Vir- 
ginia.' " 

[1]  The  Indictment  contains  but  one  count, 
and  that  is  in  the  language  of  the  statute. 
The  defendants  demurred  to  the  indictment, 
but  their  demurrer  was  overruled,  and  this 
action  of  the  court  is  assigned  as  error.  The 
demurrer  raised  the  question  of  the  constitu- 
tionality of  the  act.  One  of  the  grounds  of 
unconstitutionality  is  that  it  violates  section 
62  of  the  Constitution,  hereinafter  quoted. 
There  is  nothing  In  the  record  to  indicate  that 
this  objection  was  made  in  the  trial  court. 
It  was  not  made  In  the  petition  for  the  writ 
of  error,  nor  referred  to  in  the  brief  for  the 
commonwealth,  but  was  made  for  the  first 
time  in  the  reply  brief  for  plaintiffs  in  error. 
This,  however,  is  immaterlaL  Every  indict- 
ment is  based  upon  the  existence  of  a  valid 


law  annexing  a  penalty  to  the  offense  diarg- 
ed.  If  that  law  is  nnconstitutlonal,  It  Is 
void.  It  is  no  law  at  all,  and  there  is  no 
penalty  to  Inflict  So  soon,  therefore,  as  this 
fact  is  brought  to  the  attention  of  the  court 
in  any  way,  whether  by  demurrer,  plea,  mo- 
tion, or  otherwise,  the  case  is  at  once  dis- 
missed, as  there  is  no  offense  to  be  punished. 
It  need  not  be  specially  pleaded.  This  rule 
applies  to  the  appellate  court  as  well  as  the 
trial  court,  although  the  point  is  made  in  the 
appellate  court  for  the  first  time.  Adkins  v. 
City  of  Richmond,  98  Va.  91,  34  S.  E.  967,  47 
L.  R.  A.  683,  81  Am.  St.  Rep.  705,  and  cases 
cited. 

The  constitutionality  of  the  act  la  challeng- 
ed on  the  ground  that  the  whole  legislative 
power  over  intoxicating  liquors  is  declared  by 
section  62  of  the  Constitution,  and  that  ns- 
.der  the  rule,  "Expresslo  unius  est  ezcludo  al- 
terius,"  the  granting  of  certain  powers  Is  the 
exclusion  of  all  others.  What  powers  the 
Legislature  has  exercised  which  have  not 
been  granted  hare  not  been  pointed  out  The 
clause  of  the  Constitution  referred  to  Is  as 
follows: 

"The  General  Assembly  shall  have  full  power 
to  enact  local  option  or  dispensary  laws,  or  any 
other  laws,  controlling,  regulating,  or  prohibit- 
ing the  mannfiicture  or  sale  of  intoxicating  liq- 
uors." 

[2]  The  maxim,  "Expresslo  nnlns  est  ex- 
dusio  alterlus,"  though  often  of  Importance 
and  value,  is  not  of  universal  application, 
even  in  the  interpretation  of  state  Constitu- 
tions. They  are  the  fundamental,  permanent 
law  of  the  land,  providing  for  the  future  as 
well  as  the  present  and  should  carry  out  the 
principles  of  government  as  gathered  from 
the  instrument  when  read  as  a  whole.  The 
application  of  arbitrary  rules  of  construction 
will  be  resorted  to  with  hesitation,  especially 
when  it  would  bring  about  results  contrary 
to  the  declared  public  policy  of  the  state,  and 
hamper  the  Legislature  in  amply  providing 
for  the  health,  morals,  safety,  and  welfare  of 
the  people.  Only  those  things  expressed  in 
such  positive  afilrmative  terms  as  plainly  im- 
ply the  negative  of  what  is  not  mentioned, 
in  view  of  the  known  policy  of  the  state,  will 
be  considered  as  prohibiting  the  powers  of 
the  Legislature.  The  principle  of  the  maxim 
should  be  applied  with  great  caution  to  those 
provisions  of  the  Constitution  which  relate  to- 
the  legislative  department  and  the  exclusion 
should  not  be  made  unless  it  appears  to  be 
a  plainly  necessary  result  of  the  language 
used.  Schubel  v.  Olcott,  60  Or.  503,  120  Pac. 
375;  State  v.  Martin,  60  a.tk.  343,  30  S.  W. 
421,  28  I*  R.  A.  153;  Sumpter  v.  Duffie,  80 
Ark.  869,  97  S.  W.  435:  State  t.  Bryan,  50 
na.  293,  39  South.  929. 

[3]  In  determining  whether  an  act  of  the- 
Legislature  is  forbidden  by  the  state  Consti- 
tution, it  must  be  borne  in  mind  that  the  Con- 
stitution is  not  a  grant  of  power,  but  a  re- 
striction upon  an  otherwise  practically  un- 
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Umlted  power;  that  the  Oonstltntloii  Is  to 
be  looked  to,  not  to  ascertain  whether  a  pow- 
er has  been  conferred,  but  whether  it  has 
been  taken  away;  that  the  Legislature  Is 
practically  omnipotent  in  the  matter  of  leg- 
islation, except  in  so  far  as  it  is  restrained 
by  the  Constitution,  expressly  or  by  plain,  or 
<as  some  of  the  cases  express  it)  by  neces- 
sary, implication;  that  the  mere  enactment 
«t  a  law  is  a  legislative  declaration  of  the 
necessary  constitutional  power,  whi<A  ie  en- 
titled to  great  respect  from  a  co-ordinate  de- 
partment of  the  government ;  that  every  act 
is  presumed  to  be  constitutional  until  the 
contrary  is  made  plainly  to  appear ;  and  that 
all  doubts  on  the  subject  are  to  be  solved  in 
favor  of  its  validity.  These  principles  and 
these  presumptions  are  not  of  mere  local  ap- 
plication, but  are  common  to  practically  all 
of  the  states.  Authority  is  so  abundant  as  to 
be  easily  found,  and  it  would  unnecessarily 
burden  this  opinion  to  do  more  than  cite  a 
few  of  the  late  cases  by  way  of  illustration. 
Button  v.  State  Corporation  Commission,  105 
Va.  634,  54  S.  E.  769 ;  Henry's  Case,  UO  Va. 
879,  65  S.  E.  670,  26  L.  K.  A.  (N.  S.)  883 ; 
McGrew  v.  Mo.  Pac.  B.  Co.,  230  Mo.  496,  132 
S.  W.  1076;  Butler  v.  Board,  etc.,  99  Ark. 
100,  137  S.  W.  251;  People  v.  Prendergast, 
202  N.  Y.  188,  95  N.  B.  715;  Imp.  Irr.  Co.  v. 
Jayne,  104  Tex.  395,  138  S.  W.  575,  Ann.  Cas. 
1914B,  322;  Scown  v.  Czarnecki,  264  HI.  305, 
106  N.  E.  276,  L.  B.  A.  1915B,  247,  Ann.  Cas. 
1915A,  772;  State  v.  Patterson,  181  Ind.  660, 
105  N.  K  228;  Eckerson  v.  Des  Moines,  137 
Iowa,  452,  U5  N.  W.  177;  BulUtt  v.  Stur- 
geon, 127  Ky.  332,  105  S.  W.  468,  14  L.  R.,  A. 
(N.  S.)  268;  Evers  T.  Hudson,  36  Mont  136, 
92  Pac.  462. 

On  no  subject  have  the  Legislatures  been 
given  a  freer  band  than  in  dealing  with  in- 
toxicating liquors.  It  has  been  so  far  re- 
garded as  an  enemy  of  mankind  that  the 
most  drastic  legislation  to  suppress  its  use  by 
the  public  has  been  upheld  by  the  courts. 
We  dte  a  few  cases  simply  as  illustrations: 
Mugler  Y.  Kansas,  123  C.  S.  623,  8  Sup.  Ct 
273,  31  L.  B3d.  205;  Purity  Extract  Co.  v. 
Lynch,  226  U.  S.  192,  33  Sup.  Ct  44,  67  U 
"EA.  184 ;  James  Clark  Distilling  Co.  v.  West- 
em  Mo.  R.  Co.,  242  U.  S.  311,  37  Sup.  Ct 
180,  61  Ll  Ed.  326,  L.  R.  A.  1917B,'  1218; 
E)xpre8s  Co.  y.  Whittle,  104  Ala.  406,  69 
South.  662,  L.  R.  A.  1916C,  278;  Delaney  v. 
Plunkett  (Ga.)  91  S.  E.  561;  State  v.  Phil- 
lips, 109  Miss.  22,  67  South.  651,  L.  R.  A. 
1915D,  530;  Glenn  ▼.  Southern  Express  Co., 
170  N.  O.  286,  87  8.  B.  136.  For  coUection 
of  cases,  see  17  Am.  &  Eng.  Eacy.  Law  (2d 
Bd.)  207  et  sea. 

In  this  state,  from  the  earliest  date  to  the 
adoption  of  the  present  Constitution,  the  Leg- 
islature has  exercised  uncontrolled  power 
over  the  manufacture  and  sale  of  intoxicat- 
ing liquors,  and,  since  local  option  and  dls- 
Tensary  laws  have  come  into  vogue,  has  ex- 
ercised undisputed  authority  and  control  over 
these  subjects  also.    In  view  of  these  facts, 


it  would  require  very  plain  language  to  con- 
vince us  that  It  was  the  purpose  of  the  con- 
stitutional convention  to  take  away  from  the 
Legislature  of  this  state  a  power  exercised 
by  the  Legislatures  of  the  other  states  of  the 
Union,  and  one  that  has  been  within  the 
province  of  the  Legislature  of  this  state  from 
the  earliest  date. 

The  constitutional  provisions  relating  to  the 
legislative  department  have  been  classified  as 
mandatory  and  prohibitive.  The  oaths  of  the 
legislators  bind  them  to  the  performance  of 
the  one,  and  the  courta  restrain  them  from 
the  performance  of  the  other,  if  they  should 
overstep  the  limits  set  As  to  all  other  pow- 
ers they  are  free  to  act  as  their  Judgmenta 
dictate. 

"In  the  partition  of  power  between  the  three 
departments  of  government,  the  power  of  mak- 
ing laws  is  conferred  on  the  General  Assembly; 
some  laws  they  are  compiled  by  mandate  to 
make;  other  laws  they  are  forbidden  to  make; 
these  are  the  only  limits  to  their  powers;  all 
subjects  of  legislation  not  aSected  by  mandate; 
nor  by  prohibition,  are  within  the  discretion  of 
the  General  Assembly."  Commonwealth  v. 
Drewry,  15  Grat  (56  Va.)  1,  6. 

[4]  As  the  Legislature  has  all  legislative 
power  not  taken  away  by  the  Constitution, 
it  would  seem  that  the  classification  into 
mandatory  and  prohibitive  provisions  was  in 
the  main  correct  Constitutions,  however, 
sometimes  contain  other  provisions  relating 
to  or  affecting  the  legislative  department, 
which  may  be  classified  as  either  permissive 
or  declaratory.  This  is  especially  true  of 
modem  Ck>nstitutlons  which  enter  into  great- 
er detail  and  more  nearly  approximate  leg- 
islation than  formerly.  Indeed,  some  of 
their  provisions  are  purely  legislative  in 
character.  When  the  Constitution  has  fully 
dealt  with  a  subject  and  covered  the  entire 
groiind,  the  Legislature  would  be  powerless 
to  make  any  change  in  it,  unless  specially 
authorized  to  it>  so,  and  It  may  be  desirable 
to  confer  such  authority.  In  such  case  the 
authority  is  conferred  by  a  permissive  grant 
in  the  Constitution.  McCurdy  v.  Smith,  107 
Va.  757,  60  S.  B.  78;  Constitution  1902,  §{ 
89,  95,  100,  101.  In  other  cases  the  consti- 
tutional provisioo  is  only  declaratory  of  the 
existing  law,  and  there  may  or  may  not  be 
annexed  to  it  a  prohibitory  provision.  For 
example,  section  47  declares  that: 

"Each  house  shall  judge  of  the  election,  quali- 
fication, and  returns  of  its  members ;  may  pun- 
ish them  for  disorderly  behavior,  and,  with  the 
concurrence  of  two-thiids,  expel  a  member." 

There  is  no  grant  of  power  here  that  did 
not  exist  before,  nor  does  the  declaration  of 
the  power  inhibit  the  house  from  exercising 
other  powers,  such  as  the  auspenslon  of  a 
member,  or  the  imposition  of  a  penalty  for 
neglect  of  duty,  but  he  cannot  be  expelled  by 
less  than  a  two-thirds  vota  Again,  that 
portion  of  section  176  of  the  Constitution 
which  declares,  "but  the  Greneral  Assembly 
may,  from  time  to  time,  define  and  determine 
such  natural  beds,  rocks  or  shoals,  by  sur- 
veys or  otherwise,"  conferred  no  power  on 
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the  Gez.erat  Assembly  which  It  did  not  po«> 
8688  before,  but  Is  ^mply  dei'laratory  of  the 
existing  law. 

[S]  The  presumption  Is  that  the  same 
meaning  attaches  to  a  given  word  or  phrase 
which  is  repeated  In  a  Constitution,  unless 
the  contrary  is  made  to  appear,  and  hence  the 
whole  Instrument  should  be  examined  to  as* 
certain  what  that  meaning  is.  6re«i  t, 
Weller,  32  Miss.  660.  There  are  but  four 
sections  of  the  Constitution  containing  the 
phrase  "the  Qeneral  Assembly  shall  have 
power."  These  are  sections  100,  101,  62  and 
^6.  The  first  two  plnlnly  belong  to  the  class 
of  permissive  provisions,  and  were  necessary 
to  enable  the  Legislature  to  act  on  the  sub- 
ject at  alL  The  convention  had  dealt  fully 
with  the  whole  subject  of  courts,  and  marked 
out  a  complete  system,  and  if  this  was  to  be 
changed  in  any  way,  It  was  necessary  for  the 
Constitution  to  provide  that  "the  General  As- 
sembly shall  have  power"  to  make  the  change. 
Hence  the  provisions  permitting  the  Legisla- 
ture to  establish  courts  of  land  registration, 
and  to  confer  certain  jurisdiction  upon  clerks 
of  circuit  courts.  Section  88,  however,  is 
purely  declaratory  of  the  existing  law,  and 
conferred  upon  the  Legislature  no  power  not 
previously  possessed  by  it.  That  section  de- 
clares: 

"The  General  Assembly  shall  have  power  to 
establish  and  maintain  a  bureau  of  labor  and 
statistics,  under  such  regulations  as  may  be 
prescribed  by  law." 

The  word  "bureau"  means: 

"A  subordinate  department,  or  a  division  of  a 
principal  department."  "A  department  or  force 
of  men  transacting  a  particular  branch  of  public 
business."  Standard  Diet.;  Bouvier's  Law 
Diet.;  Button  v.  State  Corp.  Com.,  105  Va.  634, 
^9,  640,  54  S.  E.  769. 

These  definitions  show  that  the  word  "bu- 
reau" Is  used  to  express  the  same  idea  as  that 
commonly  expressed  In  the  legislation  of  this 
state  by  the  word  "board,"  as,  for  example, 
the  "board  of  education."  If  the  maxim, 
"Expressio  unlus  est  excluslo  alterius,"  be 
applied  to  this  section,  then  the  power  con- 
ferred to  establish  a  "bureau  of  labor"  ex- 
cludes the  Idea  of  any  other  bureau,  and  the 
Legislature  would  be  powerless  to  establish 
a  bureau  of  charities  and  corrections,  a  bu- 
reau of  fisheries,  a  bureau  of  gome,  a  legis- 
lative bureau,  a  bureau  of  printing,  or  of 
highways,  and  probably  of  education,  and,  in- 
deed, of  any  other  subjects.  Yet  all  of  these 
bureaus  or  boards  have  been  established  long 
ago,  and  during  the  15  years  the  Constitution 
has  been  in  operation  there  has  not  been  even 
an  intimation  that  the  Legislature  did  not 
have  power  to  establish  them.  The  conclu- 
sion Is  almost  irresistible  that  no  objection 
has  been  raised  simply  because  there  was  no 
foundation  for  it  The  section  is  clearly 
simply  declaratory  of  the  existing  law. 

[6]  The  only  remaining  section  containing 
the  phrase  "the  General  Assembly  shall  have 
pcwer"  l8  section  62.  It  differs  slightly,  but 
fdgniflcantly,  from  the  phrase  contained  in 


the  other  sections.  In  order  to  avoid  tbe 
Idea  of  a  limltatl<Hi  to  any  extent  whatever 
on  the  legislatiye  power,  it  declares  that  the 
General  Assembly  shall  have  full  power.  No 
new  power  whatever  is  conferred  upon  tbe 
Legislature.  It  does  not  authorise  tbe  esact- 
ment  of  a  single  law  tbe  Legislature  mlglit 
not  have  enacted  If  the  section  had  not  been 
adopted.  It  Is  simply  declaratory  of  the  ex- 
isting law,  but  thereby  Inviting  attention  to 
the  subject.  At  tbe  time  of  its  adoption 
there  had  been  no  abatement  in  the  zeal  of 
temperance  advocates,  cmd  there  is  nothins 
to  indicate  an  intention  on  the  part  of  tbe 
state  to  release  its  power  over  the  whole 
subject  of  Intoxicating  liquor.  It  is  not  to 
be  presumed  that  the  convention,  while  de- 
claring tliat  the  General  Assembly  had  "full 
power"  over  the  subjects  mentioned  in  tbe 
section,  meant  by  Its  silence  to  take  away  a 
power  that  had  existed  from  the  foundation 
of  the  government  No  language  used  takes 
from  the  Legislature  full  power  and  author- 
ity over  the  whole  subject,  but  a  rule  of  con- 
struction is  invoked  to  take  it  away  by  Im- 
plication. We  are  unwilling,  under  the  cir- 
cumstances, to  Imply  a  revocation  of  a  power 
of  such  long  existence.  If  the  convention 
had  desired  to  restrain  the  Legislature  In  this 
matter,  after  so  great  a  lapse  of  time,  we  are 
satisfied  it  would  have  done  bo  in  express 
terms.  Certainly  we  are  unwilling  to  Imply 
such  restraint.  Generally,  when  the  conven- 
tion has  desired  to  place  a  restraint  upon  tbe 
Legislature,  it  has  done  so  expressly,  as  by 
providing  that  the  General  Assembly  shall 
not  charter  a  church,  jkiss  a  bill  of  attainder, 
ex  post  facto  law,  law  Impairing  the  obliga- 
tion of  a  contract,  applying  a  religions  test 
authorising  a-  lottery,  or  the  like.  In  the 
instant  case  complete  authority  over  the 
whole  subject  of  intoxicating  liquors  has  not 
been  taken  away  frwn  tbe  Legislature  by 
an  express  provision,  nor 'do  we  think  It  re- 
sults by  necessary  implication. 

This  view  of  the  nature  of  section  62  of 
the  Constitution  is  confirmed  by  the  debates 
thereon  In  the  convention.  During  the  dis- 
cussion of  a  motion  to  strike  the  section  out 
Mr.  R.  Walton  Moore  said: 

"This  morning  I  inquired  of  some  of  the  mem- 
bers of  the  committee,  including  the  chairman, 
if  any  question  seemed  to  exist  as  to  the  power 
of  tbe  General  Assembly  to  enact  a  dispensary 
system,  unless  authorized  by  the  Coostitutioii. 
They  answered  in  the  negative." 

Mr.  Quarles  said  he  had  seen  in  the  press 
that  some  circuit  oourt  had  held  a  dispen- 
sary law  unconstitutional  and  he  wished  to 
remove  all  doubt  on  the  subject  Proceeding 
further  to  insist  on  the  retention  of  the  sec- 
tion, he  said: 

"What  harm  will  it  dot  Why  should  not 
every  doubt  abont  the  question  whether  or  not 
the  Legislature  has  full  power  to  deal  with  this 
matter  be  removed?  It  may  do  some  good,  and 
I  think  it  will;  it  certainly  can  do  no  harm.  I 
think  the  Legislature  has  the  power  already,  bat 
I  may  be  wrong." 
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Thereapon  the  section  was  adopted.  De- 
bates Const.  Convention,  pp.  2761,  2752. 

[1]  The  court  Is  of  opinion  that  the  pni^ 
pose  of  the  act  la  a  wise  one,  bat  even  If  it 
were  of  a  different  opinion,  it  could  make  no 
difference  In  the  result  so  long  as  it  is  within 
the  legislative  power;  for  judicial  opinions 
of  expediency  cannot  be  substitnted  for  the 
will  of  the  Legislature  when  constituflonally 
expressed.  As  said  in  Purity  Extract  Co.  v. 
Lyndi,  226  V.  8.  192,  S3  Sup.  Ct  44,  67  L. 
Ed.  184: 

"It  is  also  well  established  that,  when  a  state 
exerting  its  recognized  authority  undertakes  to 
snppress  what  it  is  free  to  regard  as  a  public 
evil,  it  may  adopt  such  measures  having  reason- 
able relation  to  diat  end  as  it  may  deem  neces- 
sary in  order  to  make  its  action  effective.  It 
does  not  follow  that  because  a  transaction  sepa- 
rately considered  is  innocuous  it  may  not  be  in- 
cluded in  a  prohibition  the  scope  of  which  is 
regarded  as  essential  in  the  legislative  judgment 
to  accomplish  a  purpose  within  the  admitted 
power  of  the  government.  Booth  v.  Illinois,  184 
V.  a.  ^iS,  22  Sup.  Ct  426,  48  L.  Ed.  623;  Otis 
V.  Parker.  187  U.  S.  606,  23  Sup.  Ct.  168,  47 
L.  Ed.  323;  Ah  Sin  v.  Wittman.  198  U.  S.  600, 
604,  26  Sup.  Ct.  766, 49  U  Ed.  1142 ;  New  York 
ex  reL  Silz  v.  Hesterberg,  211  U.  S.  32,  29 
Sup.  St  10,  63  L.  Ed.  76;  Murphy  v.  Califor- 
nia. 225  U.  S.  623,  32  Sup.  Ct  697,  56  L.  Ed. 
1229.  41  L.  R.  A.  (N.  S.)  153.  With  the  wisdom 
of  Uie  exercise  of  that  judgment  the  court  has 
no  concern ;  and  unless  it  clearly  appears  that 
the  enactment  has  no  substantial  relation  to 
a  proper  purpose,  it  cannot  be  said  that  the 
limit  of  legislative  power  has  been  transcended. 
To  hold  otherwise  would  be  to  substitute  judi- 
cial opinion  of  exped^ncy  for  the  will  of  the 
L^ialature,  a  notion  foreign  to  our  constitution- 
al system." 

It]  We  are  of  opinion  that  the  provisions 
of  the  act  of  assembly  approved  March  10, 
1916  (Acts  1916,  p.  216),  commonly  known  as 
the  prohibition  act,  so  far  as  called  in  ques- 
tion In  this  case,  are  not  forbidden  by  sec- 
tion 62  of  the  Constitution  of  this  state. 

Counsel  for  plaintiffs  in  error  have  dted 
SUte  T.  Gilman,  33  W.  Va.  146,  10  S.  E.  283, 
6  L.  B.  A.  847,  as  authority  for  the  position 
that  the  prohibition  statute  in  this  state  is 
unconstitutional.  In  that  case  the  Constltu- 
tlon  of  West  Virginia  declared  that: 

"Laws  ma^  be  passed  regulating  or  prohibiting 
the  sale  of  intoxicating  liquors  within  •  •  * 
this  sUte."    Const  art  6,  S  46. 

The  Leglslatnre  of  West  Virginia  enacted 
a  statnte  making  It  a  penal  offense  to  "solicit 
or  receive  orders  for,  or  keep  in  his  posses- 
sion for  another"  (Code  18S7,  c  32,  §  1,  as 
amended  by  Lews  1887,  c  29),  intoxicating 
liquors.  The  court  held  that  the  act  was  in 
ecmiUct  with  both  the  federal  and  state  Cioa- 
stitotlcHis,  and  was  therefore  void.  The  de- 
ctalon  was  made  in  1889,  and  is  not  In  C(m- 
sonanoe  with  the  authorities  hereinbefore 
dted,  most  of  which  are  of  much  more  recent 
date;.  For  this  reason  we  are  unable  to  toi- 
low  It. 

Another  objection  to  the  indictment  Is  that 
It  oontaine  but  one  count,  and  yet  It  charges 
many  offenses,  and  that  it  does  not  Inform 
98  S.E.-42 


the  deftodant  ot  "the  cause  and  nature  of 
his  accusation." 

[>,  II]  The  act  covers  80  printed  pages  and 
abounds  in  offenses  created  and  penalties 
Imposed.  Section  3  of  the  act  defines  about 
one  dozen  spedflc  crimes,  and  section  6  de- 
clares that  any  person  who  shall  violate  any 
provision  of  this  act  shall,  except  as  other- 
wise herein  provided,  be  deemed  guilty  of  a 
misdemeanor.  Section  7,  as  we  have  seen, 
declares  that: 

"While  any  good  and  suffldent  indictment  may 
be  used,  an  indictment  for  any  first  oSenie  un- 
der sections  three,  four  and  five,  of  this  act 
shall  be  8u£Scient  if  substantially  in  the  form  or 
to  the  effect  following." 

Tbe  allegation,  therefore,  that  the  single 
count  charges  more  than  one  offense,  is  fully 
sustained.  All  of  the  offenses  charged,  how- 
ever, are  misdemeanors.  It  has  been  held 
more  than  once  in  this  state  that,  while  any 
number  of  misdemeanors  of  the  same  nature 
and  punishable  in  the  same  manner  may  be 
charged  in  the  same  indictment,  there  must 
be  a  separate  count  for  each  offense,  and 
that  a  defendant  cannot  be  convicted  of  more 
offenses  than  there  are  counts.  Mitchell's 
Case,  93  Va.  776,  20  S.  El  892;  Hatcher  ft 
Shaw's  Case,  106  Va.  827,  65  S.  E.  677.'  If 
the  defendant  cannot  be  "convlded  of  more 
offenses  than  there  are  counts"  In  the  indict- 
ment, It  foUowB  that  he  cannot  be  lawfully 
charged  with  more  than  one  offense  in  a 
single  count. 

We  have  no  disposition  to  detract  from 
anything  said  in  the  cases  dted,  but  they 
must  be  read  in  the  light  of  the  conditions 
existing  when  they  were  rendered.  At  that 
time  there  was  no  statute  on  the  subject, 
and  they  announce  the  prindple  existing  in 
the  absence  of  statutory  regulation.  The  act 
under  consideration  in  effect  declares  that 
more  than  one  offense  arising  under  the  stat- 
ute may  be  charged  in  a  single  count  The 
power  of  the  Legislature  to  change  rules  of 
procedure  Is  unquestionable,  except  as  re- 
strained by  the  Constitution,  and  we  can  see 
no  good  reason  why  it  may  not  provide  that 
what  has  heretofore  required  several  counts 
In  an  indictment  may  now  be  accomplished 
by  a  single  count,  provided  the  prisoner  is 
not  unlawfully  prejudiced  thereby.  If  the 
prisoner  is  not  prejudiced,  it  is  a  matter  of 
mere  procedure  and  clearly  within  the  prov- 
ince of  the  Legislature.  The  prisoner  Is  not 
so  prejudiced  If  he  is  fully  put  upon  notice 
of  the  cause  and  nature  of  the  offense  vrlth 
which  he  is  charged,  and  is  afforded  ample 
Opportunity  to  make  his  defense 

[11]  It  is  claimed  by  the  plaintiffs  in  er- 
ror that  the  constitutional  provision  "that  in 
all  criminal  prosecutions  a  man  hath  the 
rlg^t  to  demand  the  cause  and  nature  of  his 
accusation"  (Const  1902,  f  8)  has  been  Ig- 
nored. It  Is  a  fundamental  proposition  that 
In  all  cases,  dvll  as  well  as  criminal,  a  per- 
son haled  into  court  has  the  right  to  demand 
that  he  be  told  In  plain,  intelligible  language 
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what  la  the  cause  of  the  complaint  against 
him;  and  this  right,  in  so  far  as  It  relates 
to  crimes,  Is  guaranteed  by  both  the  federal 
and  state  Constitutions,  the  federal  Ck>nstltu- 
tlon,  applicable  to  prosecutions  by  the  United 
States,  declaring  that,  "In  all  criminal  prose- 
cutions, the  accused  shall  enjoy  the  right  to 
•  *  •  be  informed  of  the  nature  and 
cause  of  the  accusation"  (Amendment  6),  and 
the  state  Constitution,  "That  in  all  criminal 
prosecutions  a  man  hath  the  right  to  demand 
the  cause  and  nature  of  his  accusation" 
(Const  Va.  i  8).  It  will  be  observed  that  the 
language  of  the  two  Constitutions  ia  sub- 
stantially the  same.  We  have  no  case  in 
Virginia  defining  what  is  meant  by  "cause 
and  nature  of  the  accusation,"  but  it  is  very 
clearly  set  forth  by  C!hlef  Justice  Walte  in 
United  States  v.  Cruikshauk,  02  U.  S.  543,  23 
L.  Ed.  688.  Paragraph  12  of  the  syllabus  in 
that  case,  taken  almost  literally  from  the 
opinion,  is  as  follows: 

"In  criminal  cases,  prosecuted  under  the  laws 
of  the  United  States,  ^e  accused  has  the  con- 
stitutional right  'to  be  informed  of  the  nature 
and  cause  of  the  accusation.'  The  indictment 
must  set  forth  the  offense  with  clearness  and  all 
necessary  certainty,  to  apprise  the  accused  of 
the  crime  with  which  he  stands  charged;  and 
every  ingredient  of  which  the  offense  is  com- 
posed must  be  accurately  and  clearly  alleged. 
It  is  an  elementary  principle  of  criminal  plead- 
ing that,  where  the  definition  of  an  offense, 
whether  it  be  at  common  law  or  by  statute,  in- 
cludes generic  terms,  it  is  not  sufficient  that  the 
indictment  shall  charge  the  offense  in  the  same 
generic  terms  as  in  the  definition,  but  it  must 
state  the  species— it  must  descend  to  particu- 
lars. The  object  of  the  iadictment  is:  First, 
to  furnish  the  accused  with  such  a  desicription 
of  the  charge  against  him  as  will  enable  him  to 
make  his  defense,  and  avail  himself  of  his  con- 
viction or  acquittal  for  protection  against  a  fur- 
ther prosecution  for  the  same  cause;  and,  sec- 
ond, to  inform  the  court  of  the  facts  alleged, 
so  that  it  may  decide  whether  they  are  suffi- 
cient in  law  to  support  a  conviction,  if  one 
shoald  be  had.  For  this  fiicts  are  to  be  stated, 
not  conclusions  of  law  alone.  A  crime  is  made 
up  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment,  with  reasonable  par- 
ticularity of  time,  place,  and  drcumstancea.^' 

After  thus  stating  the  law,  the  Chief  Jus- 
tice gives  a  number  of  instances  of  allegations 
deemed  too  vague  and  uncertain,  and  says: 

"The  accused  has,  therefore,  the  right  to  have 
a  specification  of  the  charge  against  him  in  this 
respect,  in  order  that  he  may  decide  whether  he 
should  present  his  defense  by  motion  to  quash, 
demurrer,  or  plea,  and  the  court  that  it  may 
determine  whether  the  facts  will  sustain  the 
indictment"    . 

To  the  same  effect  is  Head's  Case,  11  Orat 
(52  Va.)  819,  and  Arrlngton'a  Case,  87  Va.  96, 
12  S.  B.  224,  10  I*  K.  A.  242,  holding  that  the 
indictment  must  always  allege  the  offense 
with  such  fullness  and  precision  that  the 
defendant  may  know  for  what  he  Is  prose- 
cuted, and  thereby  he  enabled  to  prepare  his 
defense,  and  that  the  conviction  or  acquittal 
may  be  pleaded  in  bar  of  any  future  prosecu- 
tion for  the  same  offense.  The  subject  is  dis- 
cussed with  ability  by  Downey,  G.  J.,  in  Mc- 
LaughUn  v.  State,  45  Ind.  338.    In  State  r. 


Terry,  109  Mo.  601.  19  S.  W.  206,  Sherwood, 
C.  J.,  goes  into  the  subject  very  fully,  and  dis- 
cusses U  with  ability.  In  that  case  the  Leg- 
islature of  Missouri  had  passed  a  statute  on 
the  subject  of  obtaining  money  by  false  pre- 
tenses and  authorized  a  brief  form  of  in- 
dictment without  giving  the  necessary  details 
of  the  offense.  Commenting  upon  the  indict- 
ment prescribed  by  this  statute,  the  Chiei 
Justice  said: 

"He  Legislature  may  change  it  in  form,  bnt 
cannot  change  the  substance  of  its  material  aver- 
ments, without  impinging  upon  constitutional 
guaranties." 

Referring  to  the  provision  of  the  Bill  of 
Bights  of  that  state,  similar  to  the  BiU  of 
Bights  in  this  state,  declaring  that  a  man 
has  the  right  to  demand  the  cause  and  nature 
of  his  accusation,  he  said: 

"The  right  to  make  such  a  demand  ia  just  as 
great,  just  as  mandatory,  as  any  other  of  the 
kindred  rights  grouped  together  in  the  same 
section  of  the  Constitution.  So  that  the  simple 
question  is  here  presented:  Does  on  indictment 
which  follows  the  statutory  form  prescribed,  and 
uses  the  precise  language  set  forth  in  the  sec- 
tion quoted,  meet  with  the  requirements  of  the 
Constitution?  *  *  •  But  the  'nature  and 
cause'  of  an  accusation  are  not  stated  where 
there  is  no  mention  of  the  full  act,  or  series  of 
acts  for  which  the  punishment  is  to  be  inflicted." 

In  1  Archb.  Crim.  JfL  &  Pr.  88,  It  is  said: 

"The  principal  rule  as  to  the  certainty  requir- 
ed in  the  indictment  may,  I  think,  be  correctly 
laid  down  thus :  That  where  the  definition  of 
an  offense,  whether  by  a  rule  of  common  law 
or  by  a  statute,  includes  generic  terms  (as  it 
necessarily  must),  it  is  not  sufficient  that  the 
indictment  should  charge  the  offense  in  the  same 
generic  terms  as  in  the  definition,  but  it  most 
state  the  species,  it  must  descend  to  partica- 
lars." 

To  the  same  effect  see  Mears  v.  Com.,  2- 
Grant,  Cas.  (Pa.)  385;  C<Hn.  v.  Phillips,  1« 
Pick.  (Mass.)  211;  United  States  v.  Mills,  7 
Pet  142,  8  Ll  E)d.  636;  United  States  v.  Cook. 
n  Wall.  174,  21  U.  Ed.  538;  State  v.  Learned, 
47  Me.  426;  1  CSiltty,  Gr.  Law.  170:  1  Bish- 
op, Cr.  Pr..  if  81,  86,  88,  519. 

[12]  Tested  by  the  doctrine  of  these  cases, 
the  indictment  under  consideration,  standing 
alone  and  uilhlded  by  the  particulars  of  the 
offense,  Is  in  some  of  its  aspects,  plainly  In- 
suflJcient  For  instance,  by  section  3  of  the 
act  It  is  made  an  offense  to  "ttansporV  for 
sale  ardent  spirits,  and  yet  the  Inidlctment 
under  section  7,  nowhere  mentions  "trans- 
port" as  one  of  the  offenses  of  which  eri- 
dence  may  be  offered.  Section  S  makes  it 
an  offense  to  "advertise"  for  sale  or  to  "aid 
in  procuring  ardent  spirits"  without  statlag 
the  facts  constituting  the  offense;  and  by 
section  4  it  is  made  an  (rffense  to  act  as 
"agent"  or  "employ*'  in  certain  instances, 
without  stating  the  facts  showing  such  Bg«i- 
cy  or  employment;  but  these  various  (Senses 
may  be  committed  in  different  ways.  In  fact 
there  may  be  serious  conflict  as  to  whether 
a  g^iven  act  amounts  to  advertising,  or 
amounts  to  aiding,  or  to  acting  ns  agent  or 
employ^,  in  all  of  these  cases.  We  have  bat 
to  look  to  sectlixi  18  of  the  act  (« the  subject 
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of  adTertising  to  show  the  various  kinds  of 
acts  which  may  be  done  and  which  are  pun- 
Isbable  aa  violations  of  the  act,  and  yet  the 
Indictment  gives  the  defendants  no  notice  of 
them.  Ordinarily  the  acts  dcme  should  be 
charged,  In  order  to  give  the  defendant  the 
necessary  Information.  It  Is  the  function  of 
an  Indictment  to  charge  facts,  and  not  le- 
gal conclusions.  Bishop's  Case,  13  Orat.  (54 
Va.)  785.  The  Indictment  undertakes  to 
charge  the  defendant  with  all  of  the  first  of- 
fenses under  sections  3,  4,  and  6  of  the  act, 
bat  does  not  fnlly  Inform  the  defendant  "with 
clearness  and  certainty"  of  the  "cause  and 
nature  of  his  accusation." 

[13,14]  While  the  Constitution  guarantees 
to  every  man  the  right  to  demand  "the  cause 
and  nature  of  his  accusation,"  it  does  not  pre- 
scribe the  manner  in  which  this  demand  shall 
be  compiled  with.  It  does  not  require  that 
it  shall  be  by  indictment,  or  in  any  other  pre- 
scribefd  manner.  It  may  be  by  presentment 
or  Information,  or  ta  any  other  manner  the 
Legislature  may  provide.  Furthermore,  the 
right  guaranteed  by  the  Constitution  is  the 
right  to  demand  "the  cause  and  nature  of  his 
accusation."  If  he  does  not  choose  to  de- 
mand it,  he  Is  under  no  obligation  to  do  so. 
It  is  a  right  that  he  may  waive  if  be  chooses, 
and  which  he  will  be  held  to  have  waived  un- 
less be  asserts  it 

We  have  no  case  in  this  state  tavolving  the 
right  to  demand  a  bill  of  particulars  of  ^ther 
the  commonwealth  or  the  defendant  in  a 
criminal  case,  but  the  practice  is  a  common 
one  in  a  great  majority  of  the  states,  and 
also  in  the  federal  courts.  22  Cyc.  371,  372, 
and  cases  cited.  In  Mathls  v.  State,  45  Fla. 
46,  34  South.  287,  a  very  comprehensive  re- 
view of  the  authorities  is  given,  but  It  is 
not  deemed  necessary  to  refer  to  or  discuss 
them  farther  than  to  say  that,  in  a  number  of 
the  cases  referred  to,  it  Is  said  that  the  grant- 
ing of  a  bill  of  particulars  lies  in  the  discre- 
tion of  the  trial  court,  whose  ruling  on  the 
subject  is  not  subject  to  review. 

[1 8]  In  many  cases  this  is  probably  true, 
but  It  is  not  true  when  the  charge  in  the 
indictment  is  too  general  and  indefinite  to 
apprise  the  defendant  of  the  cause  an'd  nature 
of  his  apcusatlon,  without  the  aid  of  some 
sort  of  specification,  or  a  bill  of  particulars. 
Wherever  this  Is  the  case,  it  Is  reversible  er- 
ror for  the  trial  court  to  refuse  to  require 
such   particulars  to  be  furnished. 

[1  •]  Except  in  the  single  case  of  an  Indict- 
ment under  the  prohibition  law,  the  law  of 
Oils  state  is  that  there  cannot  be  more  of- 
fenses than  there  are  counts  in  the  indict- 
ment, and,  if  the  commonwealth  offers  evi- 
dence of  more  than  one,  the  proper  practice 
la  for  the  defendant  to  ask  the  court  to  com- 
pel the  commonwealth  to  elect  for  which  one 
it  will  prosecute.  Hatcher  &  Shaw's  Case, 
106  Va.  827,  55  S.  E.  677. 

[U,  H]  The  right  to  call  for,  and  the  duty 
to  furnish,  a  bill  of  particulars  In  civil  cases, 


Is  of  frequent  application,  and  is  regulated 
by  section  3249  of  the  Code.  .The  statute  con- 
fers the  right  "In  any  action  or  motion,"  and 
declares  how  It  may  be  enforced.  We  do  not 
think  that  this  statute  was  intended  to  apply 
to  a  criminal  prosecution,  but  the  right  Is  in- 
herent in  the  trial  court,  in  the  orderly  ad- 
ministration of  justice,  to  prevent  wrong  and 
injustice  to  persons  who  are  presumed  to  be 
innocent,  and  to  assure  to  them  their  consti- 
tutional rights.  State  v.  Lewis,  69  W.  Va. 
472,  72  S.  E.  475,  Ann.  Cas.  1913A,  1203.  It 
Is  not  to  be  presumed  that  less  particularity 
ia  required  in  a  criminal  prosecution  than  in 
a  dvil  action.  The  object  of  the  bill  is  to 
state  with  greater  particularity  than  Is  done 
in  the  indictment  "the  cause  and  nature  of  his 
accusation."  The  tadictment,  of  course,  must 
charge  the  offense,  and  If  it  fails  to  give  the 
information  necessary  to  raable  the  defend- 
ant to  concert  his  defense,  such  Information 
may  be  supplied  by  a  blU  of  particulars ;  but 
if  the  offense  Is  not  charged  in  the  indict- 
ment, the  defect  cannot  be  supplied  by  a  bill 
of  particulars.  A  bill  of  particulars  may  sup- 
ply the  fault  of  generality  or  uncertainty, 
but  not  the  omission  of  an  essential  averm^it 
of  the  indictment  Such  being  the  function  of 
the  bill  of  particulars,  it  Is  readily  observed 
that  by  giving  an  absolute  right  to  demand 
it  the  indictment  may  be  greatly  simplified, 
as  is  done  In  the  present  instance,  and  at 
the  same  time  no  injury  or  Injustice  be  done 
to  the  accused. 

[10]  The  language  of  the  indictment  is 
comprehensive  enough  to  embrace  the  offens- 
es intended  to  be  charged,  but,  as  to  some  of 
them,  is.  not  specific  enough  to  give  to  the  de- 
fendants the  information  to  which  they  are 
entitled.  Prior  to  the  statute  every  misde- 
meanor enumerated  In  the  statute  might  be 
charged  in  separate  counts  in  one  indict* 
ment,  but  each  count  would  have  to  set  out 
the  offense  with  requisite  certainty.  The 
change  made  by  the  statute  consists  in, al- 
lowing all  of  the  offenses  to  be  charged  in 
one  count,  instead  of  many  counts,  but, 
whether  charged  in  one  or  many,  either  the 
indictment  itself  must  inform  the  defendant 
of  the  cause  and  nature  of  his  offense,  or 
this  information  must  be  furnished  in  some 
other  way,  If  demanded.  If  it  is  not  given 
in  the  Indictment,  and  no  other  method  is 
provided  for  giving  the  information,  the  de- 
fendant will  be  denied  his  constitutional 
right.  The  same  section  of  the  Constitution 
which  gives  to  him  the  right  to  demand  the 
cause  and  nature  of  his  accusation  also  gives 
to  him  the  right  to  a  Jury  triaL  He  is  as 
much  entitled  to  one  as  to  the  other.  If  a 
Jury  trial  is  denied  in  the  administration  of 
criminal  law,  it  is  as  much  a  violation  of  the 
constitutional  right  of  the  defendant  as  if  it 
had  been  denied  by  statute.  Hence,  if  the 
frame  of  the  indictment  under  section  7  be 
upheld,  as  we  think  it  should  be,  then  the 
defendant  must,  in  some  other  way.  In  prop- 


Digitized  by 


Google 


660 


03  SODTHEASTBBN  RBFOBTEB 


(Va. 


er  cases,  wben  demanded,  be  Informed  of  the 
cause  and  nature  of  his  offense,  else  he  will 
be  denied  a  constitutional  right  by  the  man- 
ner in  which  the  statute  is  administered.  We 
cannot  look  to  the  evidence  and  say  that  the 
defendant  has  not  been  Injured  by  a  denial 
of  this  right.  As  well  might  we  say  that,  if 
a  defendant  was  clearly  guilty  and  a  jury 
trial  had  been  refused,  no  injury  has  been 
done  him.  A  denial  of  a  constitutional  right 
is  of  itself  reversible  error.  We  suppose  that 
no  one  would  doubt  that,  however  guilty  a 
defendant  might  be,  If  the  trial  court  denied 
him  a  jury  trial,  its  judgment  would  of  necies- 
sity  have  to  be  set  aside.  It  is  no  greater 
hardship  to  require  the  comm(niwealth  to 
give  the  prisoner  such  information  of  the 
otteuae  charged  against  him  as  will  enable 
him  to  prepare  to  meet  the  charge  than  it  is 
to  require  a  private  litig^ant  to  furnish  like 
Information  to  his  opponent.  The  act  under 
which  the 'defendants  were  indicted  requires 
that  it  shall  have  a  liberal  construction,  and 
we  think  we  h&ve  given  it  such  a  construc- 
tion in  upholding  the  sufficiency  of  section  7. 
We  have  not  in  any  way  marred  its  efficiency 
by  requiring  a  bill  of  particulars  stating  the 
nature  of  the  offense  in  proper  cases,  when 
demanded.  As  pointed  out  by  Judge  Bu- 
chanan in  Hatcher  &  Shaw's  Case,  106  Va. 
827,  55  S.  E.  677,  all  of  the  Jurors  may  think 
that  the  accused  is  guUty,  and  so  find  him, 
without  having  in  fact  agreed  that  the  evi- 
dence as  to  any  particular  sale  was  "suffi- 
cient," when  In  fact  the  prisoner  is  entitled 
to  a  unanimous  verdict  on  every  offense 
charged.  Whether  or  not  he  shall  be  tried 
for  more  than  one  offense  is  to  be  determined 
by  other  considerations,  which  involve  the 
doctrine  of  election. 

The  subject  of  election  has  been  discussed 
in  a  number  of  cases  before  this  court,  some 
of  them  misdemeanors  and  some  felonies. 
Dowidy's  Case,  0  Grat  (60  Va.)  727,  60  Am. 
Dec.  314;  Lezier's  Case,  10  Grat  (51  Va.) 
708;  Anthony's  Case,  88  Va.  847,  14  S.  B. 
834;  Lewis'  Case,  90  Va.  843,  20  S.  B.  777; 
Benton's  Case,  91  Va.  782,  21  S.  B.  495; 
Mitcbeli's  Case,  93  Va.  775,  20  S.  B.  892; 
Johnson's  Case,  102  Va.  927,  46  S.  B.  789; 
Fletcher's  Case,  106  Va.  840,  56  S.  B.  149; 
Hatcher  &  Shaw's  Case,  106  Va.  827.  55  S.  B. 
777;  IMx's  Case,  110  Va.  907,  67  S.  E.  344. 
It  Is  unnecessary  to  examine  these  cases  in 
detalL  Many  of  them  are  cases  which  In- 
volved but  a  single  offense,  charged  in  differ- 
ent ways ;  some  of  them  Involved  more  tha,u 
one  offense ;  but  in  none  of  them  has  it  been 
held  that,  if  more  than  one  offense  has  been 
Charged  in  the  indictment,  the  prisoner  will 
be  compelled  to  go  to  trial  on  all,  where  it  is 
made  to  appear  that  they  are  so  separated 
by  time  and  circumstance  that  it  would  con- 
fuse and  disconcert  him  In  preparation  for 
the  trial,  or  the  jury  in  consideration  of  the 
ease. 

[20]  As  time  la  not  of  the  essence  of  a  fel- 


ony, It  cannot  generally  be  told  from  the  face 
of  the  indictment  whether  or  not  the'  defend- 
ant would  be  prejudiced  by  trying  him  for 
the  several  offenses  charged  in  the  differmt 
counts  of  the  indictment.  Bach  count,  in 
theory  at  least,  is  for  a  separate  and  disUnet 
offense,  while,  in  fact,  it  may  be  but  one  of- 
fense so  charged  as  to  meet  the  different 
phases  of  the  evidence  as  it  may  appear  cm 
the  trlaL  It  would  seem,  therefore,  that  the 
objection  to  the  charge  of  more  than  one 
offense  in  the  same  indictment  cannot,  as  a 
rule,  be  raised  by  demurrer.  Neither  can  it 
be  raised  by  motion  in  arrest  of  Judgment; 
for  the  fact  of  difference  in  the  offenses 
charged  would  not  appear  of  record.  The 
prefer  method  seems  to  be  by  motion  to 
quash  (Dowdy's  Case,  supra),  thou^  the 
commonwealth  might  be  required  to  elect  on 
which  one  it  would  proceed. 

[21]  Thete  is  no  reason  on  prlndide,  how- 
ever, why  even  two  felcmies  of  the  same  na- 
ture and  punishable  in  the  same  manner  may 
not  be  enlarged  in  different  counts  of  the 
same  indictment  Thus,  where  two  men  are 
killed  in  a  single  fight,  and  the  witnesses  are 
the  same,  so  that  he  could  not  well  introduce 
the  testimony  as  to  one  without  that  as  to 
the  other,  the  prisoner  could  not  be  confused, 
and  there  is  no  reason  why  the  two  offenses 
may  not  be  united  in  the  same  indictment 
and  tried  at  the  same  time.  Pointer  v.  Unit- 
ed States,  151  U.  S.  306,  14  Sup.  Ct  410,  38 
L.  Ed.  208. 

In  Hatcher  &  Shaw's  Case',  106  Va.  827, 
55  S.  E.  777,  there  was  but  a  sin^e  count 
in  the  indictment,  diarging  the  defendants 
with  selling  liquor  without  license  to  four 
persons,  who  were  named,  and  others,  "on 
the  •  ♦  *  day  of  March,  In  the  year 
1906,  and  at  divers  other  times  within  the  12 
months  last  past,"  and  under  that  count  evi- 
dence had  been  admitted  tending  to  show  a 
number  of  distinct  sales  running  over  a  pe- 
riod of  several  months.  At  the  conclusion 
of  the  commonwealth's  evidence,  the  defend- 
ant made  a  motion  to  require  the  common- 
wealth to  elect  upon  which  sale  it  intended 
to  rely  for  a  conviction.  This  motion  the 
trial  court  overruled.  In  commenting  upon 
this  feature  of  the  case,  this  court  -said: 

"While  a  party  may  bie  tried  upon  the  same 
indictment  for  several  misdemeanors  of  the  game 
nature  and  upon  which  the  same  or  similar  judg' 
ments  may  be  rendered,  there  must  be  a  separate 
count  for  each  offense;  for  he  cannot  be  con- 
victed of  more  offenses  than  tiiere  are  counts. 
1  Bisb.  New  Proc.  {  460;  MitcheU's  Case,  93 
Va.  775,  20  S.  B.  892. 

"This  being  so,  it  would  seem  clear  upon  prin- 
ciple that  the  defendants  had  the  right  to  oave 
the  commonwealth  make  an  election.  Because 
of  the  difficulty  the  commonwealth  has  in  prose- 
cuting offenses  of  this  kind,  or  for  some  other 
reason,  there  has  been  in  this  class  of  cases 
some  relaxation  of  the  strict  rules  as  to  plead-- 
ing,  and  the  introduction  of  evidence  which  gen- 
erally prevail  in  criminal  casea  When  under 
these  relaxed  rules  the  commonwealth  has  been 
allowed  to  allege,  and  to  offer  evidence  to  prove, 
more   dian  one  offense,   there  doe*  not  seem 
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to  be  anj  good  reason  'vhj,  at  the  conclusion  of 
the  commonwealth's  evidence  and  before  the  de- 
fendant offers  hia  evidence,  it  should  not  be  re- 
quired to  elect  npon  whi(^  sale  it  seeks  a  con- 
viction. Bj  requiring  such  an  election  the  pria- 
oner  knows  what  charge  it  is  necessary  for  him 
to  meet  in  making  his  defense.  This  in  common 
faimeos  he  has  a  right  to  know.  Such  a  course 
also  saves  time  and  expense  by  rendering  it  un- 
necessary for  the  defendant  to  offer  evidence^  to 
disprove  any  other  charge.  It  brings  the  mind 
of  the  jury  to  the  consideration  of  a  single  sale. 
Another  reason  why  the  commonwealth  should 
be  required  to  elect  wher«  evidehoe  has  been  in- 
troduced as  to  a  number  of  offenses,  and  there 
can  only  be  a  conviction  as  to  one  sale,  is  that 
some  of  the  jurors  may  believe  that  the  evidence 
of  a  particular  sale  is  sufficient  to  convict,  while 
others  may  think  the  evidence  of  that  sale  is  not 
sufficient,  but  are  satisfied  that  some  other  sale 
has  been  proved.  All  of  the  jurors  may  think 
that  the  accused  is  guilty,  and  so  find  him,  with- 
out in  fact  having  agreed  that  the  evidence  as 
to  any  particular  sale  was  sufficient  The  re- 
sult ia  that  if  there  is  no  election  the  aoeosed, 
who  is  indicted  for  one  offense,  is  tried  for  many 
and  convicted  of  one,  but  of  which  one  of  the 
many  the  court  cannot  say. 

"It  may  be  that  juries  are  not  likely  to  be  so 
careless  as  to  bring  in  a  verdict  without  an 
agreement  on  the  part  of  all  as  to  a  partunuar 
sale,  but  it  is  a  danger  which  can  be  avoided 
by  requiring'  an  election." 

This  case  has  been  dted,  with  approval,  a 
number  of  times.  In  Dtr's  Case,  110  Va. 
907,  67  8.  B.  344,  referring-  to  the  snbject 
of  election,  the  statement  of  Mr.  Bishop  is 
again  approved,  that: 

"The  bettw  view  seems  to  be  that  that  ques- 
tion should  be  left  to  the  discretion  of  the  trial 
jodge,  to  be  exercised  with  reference  to  the  spe- 
cial facts  U  the  case." 

Both  of  these  cases  were  indictments  for 
misdemea  nors. 

[221  Inasmuch  as  the  statute  under  which 
the  defaidants  were  indicted  permits  more 
than  one  offense  to  be  charged  in  a  single 
count,  we  do  not  think  that  the  defendants 
bad  the  absolute  right  to  demand  of  the  at- 
torney for  the  commonwealth  that  he  should 
elect  for  which  of  the  several  offenses  he 
would  prosecute.  He  might  desire  to  prose- 
cute for  more  than  one.  It  was  a  matter 
resting  in  the  sound  discretion  of  the  trial 
court  whether  or  not-  an  election  should  be 
compelled.  This  was  to  be  determined  by 
considerations  entirely  different  from  those 
which  give  the  right  to  a  spedflcatlim  of  the 
particulars  of  the  offense. 

Specification,  or  a  bill  of  particulars.  Is 
allowed  in  order  to  apprise  the  defendant  of 
"the  cause  and  nature  of  his  accusation," 
wlien  the  Indictment  is  not  sufficiently  spe- 
dflc  for  that  purpose;  election,  to  avoid  em- 
barrassing him  In  making  his  defense  after  he 
has  been  apprised  of  the  partictilars  of  the 
several  offenses  charged. 

[23]  On  account  of  the  gravity  of  the 
ponlsbment,  this  court  has  been  more  t>ar- 
ticnlar  in  compelling  election  in  felc»y 
cases  than  in  misdemeanors,  but  the  same 
principle  would  seem  to  apply  in  the  one 
case  as  in  the  other.  While  the  common- 
wealth must  be  permitted  to  charge  an  ofr 
fense  in  various  ways  to  meet  the  evidence. 


as  it  may  be  adduced  on  the  trial,  if,  by  rea- 
son of  charging  several  distinct  offenses  wide- 
ly separated  by  time,  place,  and  circum- 
stances, the  defendant  will  be  seriously  em- 
barrassied  In  making  his  defense,  whether  the 
offense  be  felony  or  misdemeanor,  the  election 
should  be  compelled. 

Upon  a  review  of  the  cases  and  a  consid- 
eration of  the  principle  Involved,  we  deem 
it  best,  where  several  distinct  misdemeanors 
are  charged  In  the  same  indictment,  to  leave 
it  to  the  sound  discretion  of  the  trial  court 
to  determine  whether  or  not  there  shall  be  an 
election,  only  remarking  that,  where  the  evi- 
dence offered  of  one  transaction  ts  widely 
separated  oy  time,  place,  and  circumstances 
from  that  offered  of  another  transaction,  so 
that  the  prisoner  would  be  embarrassed  in 
making  his  defense  if  compelled  to  try  both 
at  the  same  time,  the  commonwealth  should 
be  compelled  to  elect  on  which  one  it  will 
proceed. 

[24]  Although  the  commonwealth  is  active 
In  the  suppression  of  crime,  anu  prompt  and 
vigorous  In  its  punishment,  it  is  very  jealous 
of  the  liberty  of  the  citizen,  and  throws 
around  him  every  safeguard  of  a  fair  and 
impartial  trtaL  It  gives  him  the  "right  to 
demand  the  cause  and  nature  of  his  accusa- 
tion," thereby  assuring  him  of  all  needful 
informatton  of  the  offense  with  which  he  is 
charged;  it  guarantees  to  him  "a  speedy 
trial  by  an  impartial  jury  of  bis  vicinage, 
without  whose  unanimous  consent  he  cannot 
be  found  guilty,"  thereby  assuring  him  a 
prompt  trial,  an  impartial  tribunal,  and  a 
just  verdict ;  anu  It  warns  the  jury  that  they 
are  not  to  convict  unless  satisfied  of  the 
guilt  of  the  accused  beyond  a  reasonable 
doubt  It  has  been  hereinbefore  pointed  out 
that  some  of  the  offenses  charged  In  sections 
3  and  4  of  the  act  are  not  sufficiently  de- 
scribed in  the  indictment,  and  if  the  defend- 
ants had  demanded  a  more  specific  statement 
of  the  "cause  and  nature"  of  their  offense, 
and  it  had  been  refused,  the  commonwealth 
would  have  been  limited  In  Its  proof  to  those 
that  were  adequately  described,  and  proof  of 
other  offenses  would  have  been  a  denial 
of  the  constitutional  right  to  demand  "the 
cause  and  nature"  of  their  offense.  But  in 
the  instant  case  no  such  demand  was  made, 
and  it  is  not  disclosed  by  the  record  that  any 
right  was  denied  them,  or  that  any  injustice 
has  been  done  them. 

A  number  of  cases  have  been  cited  by  the 
learned  Attorney  General  to  the  effect  that  It 
Is  sufficient  to  charge  a  statutory  offense  in 
the  language  of  the  statute  defining  it,  but 
they  have  no  application  to  an  omnibus 
charge  of  numerous  offenses,  all  of  which 
could  not  have  been  committed  by  one  per- 
son at  the  same  time,  and  which  leaves  the 
defendant  in  doubt  and  uncertainty  upon 
which  a  convlcQon  will  be  asked.  State  v. 
Terry,  supra;  United  States  r.  Crulkshank, 
supra. 
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It  Is  also  said  that  section  7  of  the.  act  un- 
der consideration  was  taken  from  the  West 
VlrgTnla  statute,  which  has  been  held  to  be 
a  valid  enactment  by  the  Supreme  Court  of 
that  staXe,  and  It  has  been  argued  by  the 
Attorney  General  that  by  adopting  the  act 
of  West  Virginia  the  Legislature  also  accept- 
ed the  construction  thereof  by  the  Supreme 
Court  of  that  state,  Including  the  determina- 
tion of  Its  validity  and  sufficiency.  But  It 
has  been  recently  held  by  this  court: 

"While  the  interpretation  by  the  highest  court 
of  a  state  from  which  a  statute  is  taken  will  be 
followed,  the  Legislature  cannot,  by  enacting 
a  statute  which  has  been  held  constitational  and 
valid  by  the  highest  court  o£  another  state,  de- 
prive the  courts  of  this  state  of  the  right  to  de- 
termine for  themselves  the  constitutionality  of 
such  statute."  Boyd  v.  Bitter  Lumber  Co..  119 
Va.  348,  88  S.  B.  273. 

On  the  trial  of  this  case  after,  the  common- 
wealth had  Introduced  two  witnesses,  Viola 
Ross  and  Mary  Williams,  who  testified  that 
diey  had  bought  the  liquor  with  which  they 
were  made  drunk  from  the  def«idants,  and 
that  they  had  also  bought  liquor  from  J.  T. 
Thompson,  the  defendants  offered  J.  T. 
Thompson  as  a  witness,  and  proved  by 
Thompson  that  the  two  prosecuting  witnesses 
had  not  bought  any  liquor  from  him.  The 
defendants  then  offered  to  prove  by  Thomp- 
son that  the  two  prosecuting  witnesses,  Viola 
Ross  and  Mary  Williams,  broke  open  his 
bouse  while  he  was  at  church,  broke  into  his 
.trunk,  and  took  out  a  gallon  of  whisky.  The 
commonwealth's  attorney  objected  to  this  tes; 
tlmony  as  being  irrelevant,  and  the  court 
sustained  the  objection,  and  refused  to  allow 
the  defendants  to  introduce  that  evidence. 
This  action  of  the  trial  court  is  assigned  as 
error. 

(2S]  There  was  no  error  In  the  ruling  of 
the  court.  The  Charge  against  the  defend- 
ants was  the  sale  of  intoxicating  liquor,  and 
this  charge  was  sustaihed  by  the  evidence  of 
the  two  witnesses  mentioned.  Evidence  that 
the  same  two  witnesses  broke  Into  the  house 
of  the  witness  Thompson,  and  stole  a  gallon 
of  whisky,  and  were  afterwards  found  drunk, 
was  wholly  irrelevant  to  the  offense  with 
which  defendants  were  charged;  and  the 
larceny  alleged  threw  no  light  on  the  illegal 
sale.    Both  charges  may  have  been  true. 

Objection  Is  also  made  to  the  ruling  of  the 
trial  court  in  granting  and  refusing  Instruc- 
tloDs.  Instructions  A  and  B,  given  for  the 
commonwealth,  were  as  follows : 

(A)  The  court  instructs  the  jury  thnt,  if  they 
believe  from  the  evidence  in  this  case  beyond  a 
reasonable  doubt  that  the  defendants,  John 
Pme  and  Sarah  Scott,  or  either  of  them,  had  in 
their,  or  bis,  or  her  possession,  in  their,  or  his, 
or  her  home,  as  the  case  may  be,  in  the  city  of 
Roanoke,  Va.,  at  any  time  within  the  time  laid 
in  the  indictment  in  this  case,  more  than  one 
gallon  of  distilled  liquor,  or  more  than  three 
gallons  of  beer,  that  this  would  be  prima  facie 
evidence  that  the  said  defendants,  or  the  one 
so  in  possession  of  such  distilled  liquor,  or 
beer,  had  the  same  for  sale,  although  the  jury 
may  further  beUeve  from  the  evidence  that  said 
defendants,  or  the  one  so  having  in  his  or  her 


possessicm  such  distilled  liquor  or  beer,  m- 
quired  the  same  prior  to' November  1,  1W5. 

"The  punishment  for  such  an  offense  is  b; 
a  fine  of  not  less  than  $50  nor  more  than  $500 
and  confinement  in  jail  for  a  period  of  not  less 
than  one  nor  more  than  six  months." 

"(B)  The  court  instructs  the  jury  that  it  is  not 
alone  an  actual  sale  of  ardent  spirits  that  con- 
stitutes an  offense  under  the  law,  under  which 
this  indictment  is  drawn,  but  it  is  also  an  of- 
fense for  a  person  to  keep  or  store  for  sale,  or 
to  give  away,  or  dispense  ardent  spirits  under 
said  law  except  in  the  manner  therein  provided; 
therefore  the  court  tella  the  Jury,  that  although 
they  may  not  bdieve  from  the  evidence  ip  this 
case  that  the  defendants,  or  either  of  them,  sold 
ardent  spirits  within  the  time  mentioned  in  the 
indictment  in  this  case,  yet,  if  they  do  believe 
from  the  evidence  in  this  case,  beyond  reason- 
able doubt,  that  the  said  defendants,  or  ^ther  of 
them,  during  the  time  laid  in  the  indictment  is 
this  case,  kept  or  stored  ardent  spirits  for  sale, 
or  to  give  away,  or  dispense,  as  is  alleged  ui 
the  indictment,  then  thev,  or  the  one  so  keeping 
or  storing  for  sale  such  ardent  spirits,  or  to 
give  away  or  dispense  the  same,  would  be  u 
guilty  nnder  the  indictment  in  this  case  as  if 
they,  or  either  of  them,  had  actually  sold  or 
given  away  ardent  spirits." 

[26,  27]  Instruction  A  Is  In  snbstantUI  con- 
formity with  section  65  of  the  prohibition  act 
(Acts  1916,  p.  216),  and  is  free  from  objec- 
tion. The  act  on  this  point  makes  no  dis- 
tinction as  to  the  time  of  acquisition  of  the 
ardent  spirits,  hut  declares  that  the  posses- 
sion shall  be  prima  fade  evidence  of  a  "pur- 
pose of  sale."  It  merely  establishes  a  rule  of 
evidence.  That  such  rules  may  be  establish- 
ed by  the  Legislature  is  well  settled  both 
here  and  elsewhere.  Runde  v.  Common- 
wealth, 108  Va.  873,  61  8.  E.  792 ;  Common- 
wealth V.  Austin,  97  Mass.  595;  Fruide  r. 
State,  66  Neb.  244,  92  N.  W.  320;  State  v. 
Intoxicating  Liquors,  80  Me.  57,  12  Atll  791; 
Leavitt  V.  Baker,  82  Me.  26,  19  AtL  86. 

[21]  Instruction  B  told  the  Jury,  amongst 
other  things,  that  If  they  believed  that  the 
defendants  kept  or  stored  ardent  spirits  for 
sale,  or  to  give  away,  they  would  be  as  guilty 
as  if  they  had  actually  sold  or  given  away 
ardent  spirits.  Under  different  circumstances 
this  instruction  would  be  misleading,  if  not 
erroneous,  as  section  61  of  the  act  allows  one 
in  his  own  home  to  give  away  ardent  spirits 
"when  the  quantity  of  such  spirits  shall  not 
exceed  the  quantity  allowed  by  this  act" 
But  instructions  must  be  read  in  the  light  of 
the  evidence  offered  on  the  trial.  In  the  in- 
stant case  the  evidence  was  of  a  sale,  and 
not  of  a  gift,  and  at  a  restaurant,  and  not  in 
a  home.  The  sale,  if  made,  was  illegal,  no 
matter  where  made,  or  whether  the  ardent 
spirits  were  obtained  before  or  after  Novem- 
ber 1,  1916,  when  the  prohibition  act  went 
into  effect  The  instruction,  therefore,  could 
not  have  misled  the  Jury. 

[29]  Instruction  No.  1,  asked  for  by  the 
defendants,  was  as  follows: 

"(1)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendants 
had  the  liquor  in  their  possession  prior  to  No- 
vember 1,  1916,  at  which  time  the  present  liquor 
law  came  into  effect,  then  such  possession  cre- 
ates no  presumption  against  them." 
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The  defendants  could  not  have  been  Injur- 
ed by  the  refusal  of  this  Instruction,  If  It  be 
conceded  to  be  a  correct  statement  of  tbe 
law,  as  Instmction  2,  given  at  their  instance, 
stated  the  law  as  favorably  to  them  as  they 
were  entitled  to.  niat  instruotion  was  as 
follows : 

"The  court  instmcts  the  jury  that,  it  they  be- 
lieve from  the  evidence  that  the  defendants  pur- 
chased the  liquor  prior  to  November  1,  1916,  and 
had  it  for  their  own  use  and  not  to  sell,  and  did 
not  sell  the  same,  they  should  find  them  not 
guilty." 

[30]  Instruction  4,  asked  for  by  the  defend- 
ants, was  as  follows : 

"The  court  instructs  the  jury  that,  notwith- 
standing the  fact  that  possession  of  more  than 
one  gallon  of  liquor  constitutes  prima  facie  evi- 
dence of  guilt,  still,  if  the  evidence  shows  that 
the  liquor  was  purchased  before  November  1, 
1916,  and  stored  away  by  tbe  defendants  for 
their  own  nse,  then  the  prima  facie  evidence  is 
overcome,  and  the  commonwealth  is  then  requir- 
ed to  prove  by  clear,  distinct,  and  reliable  evi- 
dence that  the  defendants  had  the  same  for  tbe 
illegal  purpose  mentioned  in  the  indictment,  and 
if  the  commonwealth  has  not  so  proven,  they 
should  find  the  defendants  toot  guilty." 

If  there  was  any  error  In  refusing  this  in- 
stmction, it  \fRB  harmless,  as  the  court  had 
already  given,  at  the  instance  of  the  defend- 
ants, instruction  8,  which  sufficiently  protect- 
ed their  rights.  Instmction  3  was  as  fol- 
lows: 

"The  court  instructs  the  Jury  that,  notwith- 
standing the  fact  that  nossession  of  more  than 
one  gallon  of  Uquor  constitutes  prima  facie  evi- 
dence of  guilt,  Btm,  if  you  believe  from  the 
evidence  that  the  liquor  was  purchased  before 
November  1.  1916,  and  stored  away  by  the  ne- 
fendants  for  their  own  use,  you  should  find  them 
not  guilty." . 

[31]  It  is  further  insisted,  however,  on  the 
part  of  the  cominonwealth,  that  instruction  4 
was  erroneous  because  it  is  unlawful  to  keep, 
even  in  a  home,  more  than  one  gallon  of  whis- 
ky, etc,  after  November  1,  1916,  no  matter 
whm  or  for  what  purpose  acquired. 

Section  3  of  the  act  declares,  amongst  oth- 
er things,  that: 

"After  November  first,  nineteen  hundred  and 
sixteen,  it  shall  be  unlawful  for  any  person  in 
this  state  to  manufacture,  transport,  sell,  lieep, 
or  store  for  sale,  offer,  advertise  or  expose  for 
sale,  give  away  or  dispense  or  solicit  in  any 
way,  at  receive  orders  for  or  aid  in  procuring 
ardent  ^irits,  except  as  hereinafter  provided. 

From  this  it  was  argued  for  the  conunon- 
wealtb  that  it  was  unlawful  for  a  person  to 
"keep"  In  bis  home  for  his  personal  use  an 
amount  of  distilled  liquor  in  excess  of  one 
gallon.  But  we  do  not  so  construe  tbe  stat- 
nte.  Tbe  connection  In  which  the  word 
"keei^'  is  used  shows  that  it  was  not  intend- 
ed to  apply  to  such  a  case.  The  language  is 
"sell,  keep,  or  store  for  sale,  offer,  advertise 
or  expose  for  sale,"  etc.,  showing  that  the  leg- 
islative purpose  was  to  prohibit  the  keeping 
for  the  purpose  of  disposition  to  others,  and 
not  for  private  use.  This  Is  made  more  mani- 
fest when  this  section  is  read,  as  it  must  be, 
in  cminection  with  section  66,  which  declares 
that: 


"The  possession  in  his  home  of  more  than  one 
gallon  of  distilled  liquor  *  *  *  at  any  one 
time  shall  *  •  •  be  prima  fade  evidence  that 
such  person  possesses  such  distilled  liquors 
•    •    *    for  the  purpose  of  sale." 

If  the  contention  of  the  commonwealth  be 
correct  that  a  person  cannot  "keep"  in  his 
home  for  private  use.  more  than  one  gallon 
of  dlstUled  liquor,  then  section  3  would  be  in 
direct  conflict  with  section  65,  which  declares 
that  such  iKwsesslon  la  only  prima  facie  evi- 
dence of  a  "purjxwe  of  sale."  It  seems  clear, 
therefore,  that  the  act  does  nob  prohibit  a 
possession  In  a  home  for  private  use,  if  the 
possession  was  lawfully  acquired.  Whether 
or  not  it  is  in  the  power  of  the  Lieglslature  to 
prohibit  such  a  possession  in  a  reasonable 
quantity  when  the  public  Is  not  affected 
thereby  it  is  not  necessary  to  decide.  No 
such  question  is  presented,  and  it  is  sufficient 
to  say  that  the  present  act  does  not  prohltrtt 
such  possession  when  lawfully  acquired,  but 
simply  declares  what  the  presumption  shall 
be.  By  the  terms  of  the  act  the  presumption 
is  merely  prima  fade,  and  may  be  rebutted. 

Affirmed. 

SIMS,  J.  (concurring).  The  case  Involves 
the  preliminary  and  fundamental  question: 

(1)  Is  section  62  of  the  Constitution  of  Vir- 
ginia restrictive  in  its  effect  so  that  the  Leg- 
islature was  without  power  to  enact  the  stat- 
ute (Acts  1916,  p.  215)  except  with  respect  to 
the  provisions  of  such  statute  whldi  concern 
merely  the  "manufacture  and  sale  Of  intoxi- 
cating liquors" — those  portions  of  the  stat- 
ute prohltdtlng  other  acts  than  such  manu- 
facture and  sale  being,  in  such  view  ot  the 
statute,  in  conflict  with  said  section  62  of  the 
Constitution  and  void? 

This  question  being  answered  in  the  nega- 
tive, the  case  involves  the  following  further 
questions  concerning  the  exercise  by  the  Leg- 
islature of  its  constitutional  i)owers,  namely: 

(2)  Is  the  form  of  the  Indictment  prescribed 
by  section  7  of  the  act  sufficiently  specific; 
does  it  descend  from  the  genus  to  the  species, 
from  the  general  to  the  specific  allegations 
of  the  particulars  of  the  acts  charged,  suffi- 
ciently to  inform  the  accused  of  "the  cause 
and  nature  of  his  accusation,"  so  as  to  comply 
with  the  requirements  of  section  8  of  the 
Constitution  of  Virginia? 

(3)  Has  the  trial  court  any  longer  the  dis- 
cretion it  formerly  had,  on  motion  of  the  ac- 
cused, to  require  the  commonwealth,  on  the 
trial  of  the  case,  after  it  has  introduced  its 
evidence  In' chief,  to  elect  on  the  charge  of 
what  offense,  or  offenses,  It  will  ask  for  con- 
viction? 

These  questions  will  be  considered  In  their 
order  as  above  stated. 

1.  With  respect  to  question  1: 

Upon  the  authorities  referred  to,  and  for 
the.  reasons  stated  in  the  majority  opinion, 
the  first  question  above  must  be  answered  in 
the  negative,  and  I  fully  concur  in  sucit 
opinion  on  this  point. 

2.  With  respect  to  question  2: 
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The  Indictment  In  question  Is  In  tbe  form 
prescribed  by  section  7  of  the  act.  Is  for  first 
offenses  under  section  3  of  the  act  only,  and 
under  It  the  same  punishment  for  each  of- 
fense la  prescribed,  namely,  the  accused 
may  "be  fined  (for  each  offense)  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dol- 
lars and  be  confined  In 'jail  not  less  than  one 
nor  more  than  six  months."  See  sections  3, 
6,  and  7  of  Acts  1016,  p^  216. 

Omitting  the  formal  parts,  the  Indictment 
Is  the  Instant  case  was  as  follows: 

"That  John  Pine  &  Sarah  Scott,  within  the 
four  days  next  prior  to  the  finding  of  tlua  in- 
dictment, in  the  said  city  of  Roanoke,  Va.,  did 
unlawfully  manufacture,  sell,  offer,  keep,  store, 
and  expose  for  sale,  give  away,  dispense,  solicit, 
advertise,  and  receive  orders  tor  ardent  spirits. 

The  Indictment  charges  the  statutory  of- 
fenses therein  set  forth  In  the  language  of 
section  3  of  tbe  statute,  which  creates  the 
offensea 

So  far  as  the  charges  of  the  respective  of- 
fenses In  the  indictment  are  concerned  Gay- 
Ing  aside  for  the  present  the  consideration  of 
the  charges  of  the  offenses  being  all  contain- 
ed In  one  count),  the  following  may  be  said: 

It  is  firmly  settled  In  this  state,  in  effect, 
by  a  long  line  of  decisions,  that  (so  far  aa 
the  sufficiency  of  the  charges  themselves  is 
concerned)  the  indictment,  prior  to  the  stat- 
ute In  question,  would  have  been  good  and 
would  have  been  sufficient  to  meet  the  re- 
quirements of  section  8  of  the  Constitution 
of  Virginia.  Fletcher's  Case,  106  Va. 
840,  S6  S.  B.  149;  Rose's  Case,  106  Va.  850, 
56  S.  B.  161;  White's  Case,  107  Va.  901,  59 
S.  E.  1101;  Rimde's  Case,  108  Va.  873,  61 
S.  E.  792;  Clopton's  Case,  109  Va.  813,  63 
S.  £2.  1022 ;  Dlx's  Case,  110  Va.  907,  67  S.  R 
344;  rerrlmer's  Case,  112  Va.  807,  72  S.  B. 
699;  Shlflett's  Case,  114  Va.  876,  77  S.  B.  606. 

Tbe  effect  of  the  majority  opinion  Is,  as  I 
think,  to  overrule  all  of  these  cases. 

In  White's  Case,  supra,  Arrington's  Case, 
87  Va.  96,  12  S.  B.  224,  10  L.  R.  A.  242,  and 
also  Head's  Case,  11  Grat  (62  Va.)  819,  re- 
ferred to  In  the  -majority  opinion,  are  dls- 
tlngulshed. 

As  stated  by  Judge  Buchanan,  In  deliver- 
ing the  opinion  of  this  court  in  Hatcher  & 
Shaw's  Case,  106  Va.  827,  56  8.  E.  677: 

"Because  of  the  difficulty  the  conunonwealth 
has  in  prosecuting  offenses  of  this  kind  or  for 
some  other  reason,  there  has  been  in  this  class  of 
cases  some  relaxation  of  the  strict  rules  as  to 
pleading  and  the  introduction  of  evidence  which 
generally  prevail  in  criminal  cases." 

And  before  the  prohibition  statute  in  queo- 
tlon  was  enacted  the  rule  adopted  in  this 
state  on  this  subject,  which,  however,  Is  the 
same  rule  In  principle  generally  prevailing 
everywhere  and  as  to  all  crimes  (1  Bish.  Cr. 
Pr.  li  81,  82),  is  that.  In  such  classes  of  cas- 
es, only  the  acts  and  circumstances  which 
are  of  tbe  essence  of  the  statutory  offense,  or 
offenses,  charged  (L  e.,  which  are  the  essen- 
tial Ingredients  thereof),  need  be  set  forth 
in  the  Indictment 

The  result  of  the  decisions  above  dted  la 


that  It  has  been  long  eatablUhed  In  Virginia 
by  the  dedslons  of  this  court  that  the  charge 
of  statutory  offenses  of  this  character  In  the 
language  of  the  statute  creating  them  in- 
cludes all  that  Is  of  the  essence  of  the  of- 
fense, or  offenses,  except  the  laying  of  the 
venue  and  an  allegation  bringing  the  case 
within  the  period  of  limitation  for  the  pros- 
ecution prescribed  by  the  statute.  To  illus- 
trate: These  dedslons  hold  that  the  place  of 
the  commission  of  such  offenses  need  not  be 
alleged,  save  the  allegation'  of  tbe  county  or 
city  over  which  the  trial  court  has  jurisdic- 
tion; nor  the  time,  save  the  general  allega- 
tion that  tbe  offense,  or  offenses,  was,  or  were, 
committed  "within  twelve  months  last  pasf 
(that  being  the  statutory  period  of  limita- 
tion) ;  nor  the  person  or  persons,  other  tlian 
the  accused,  concerned  In  the  offense,  as  tbe 
person  or  i>ersonB  to  whom  ardent  spirits 
were  unlawfully  sold;  nor  that  the  act  duug- 
ed  was  done  unlawfully,  or  the  like.  All 
these  and  other  circumstances  than  the  two 
Involving  the  laying  of  the  venue  and  bring- 
ing the  charges  within  the  statutory  period 
of  limitation,  not  being  of  tbe  essence  of  tbe 
statutory  offenses,  are  not  necessary  to  be 
spedflcally  diarged  to  meet  tbe  requirements 
of  section  8  of  tbe  OcmstltDtion  of  Virginia 
aforesaid;  in  other  words,  that  In  such  cas- 
es an  Indictment  in  tbe  language  of  the  stat- 
ute creating  an  offense,  with  the  added  alle- 
gations to  the  effect  that  tlie  offense  was 
committed  In  the  county  (or  dty)  having  jn- 
risdictlon  of  tbe  trial  of  it,  and  that  It  was 
committed  "within  one  year"  (where  tbe  stat- 
ute,  as  In  tbe  Instant  case,  prescrU>e8  that  pe- 
riod of  limitation),  is  suflldent  to  meet  such 
constitutional  requirement.  '. 

Tbls  holding  is  sound,  too,  on  prlndple. 

What  is  s^ld  In  the  majority  opinlcn  and 
quoted  from  various  cases  on  the  subject  of 
an  indictment  in  the  language  of  a  statute 
being  insuffldent  to  inform  the  accused  of 
the  cause  and  nature  of  the  accusation 
against  him  Is  true  in  general  terms.  But 
where  the  offense  is  malum  prohibitum  only, 
and  the  statute  designates  the  acts,  whldi  it 
creates  Into  an  offense,  or  offenses,  the  na- 
ture and  canse  of  the  offense  are  charged 
with  suffident  particularity  in  the  Indictment 
by  the  use  of  tbe  language  of  the  statute  cre- 
ating it,  so  that  no  further  descent  into  pai^  < 
tlculars  is  necessary  therein. 

The  cases  of  United  States  v.  Crulkshank, 
92  U.  S.  543,  23  L.  Ed.  588,  and  State  v.  Tei^ 
ry,  109  Mo.  601, 19  S.  W.  206,  dted  and  eepe- 
dally  relied  on  In  tbe  majority  opinion,  do 
not  Involve  the  question  under  consideration, 
namely,  whether,  where  a  statute  makes  a 
definite  act  or  acts  named  therein  an  offense 
or  offenses  (as  Is  true  of  tbe  statute  befon 
us  in  tbe  instant  case),  an  indictment  follow- 
ing tbe  language  of  the  statute  compiles 
with  the  constitutional  requirement  in  ques- 
tion so  as  to  Inform  tbe  accused  of  the  na- 
ture and  cause  of  his  accusation.'*  These 
cases  indeed  admit  that  tbe  rule  is  that  an 


Digitized  by 


Google 


Va.) 


PINE  V.  COMMONWBAI/TH 


665 


Indictment  tn  tbe  language  of  the  statute  la 
sufficient  to  comply  with  this  constitutional 
requirement  where  "the  statute  describes  the 
whole  offense,  and  the  Indictment  charges 
the  crime  in  the  words  of  the  statute."  State 
T.  Terry,  at  page  601,  of  100  Mo.,  at  page 
206  of  19  S.  W.,  quoting  from  O.  J.  Shaw's 
opinion  in  Tully  V.  Com.,  4  Mete.  (Bfass.)  858. 
See,  also.  United  States  v.  Gruikshank,  at 
pp.  548,  549,  567,  of  02  U.  S.,  28  Ia  £ld.  588. 
Tbe  whole  of  this  very  quotation,  indeed, 
correctly  points  out  the  precise  distinction 
between  the  cases  where  the  charge  of  tbe 
offense  in  the  language  of  the  statute  creat- 
ing it  is  not  sufficient  to  comply  wUh  the  cchi- 
stitntional  requirement  cm  to  giving  notice  of 
the  cause  and  nature  of  the  accusation  and 
tbe  cases  where  such  charge  Is  sufficient  to 
comply  with  such  constitutional  requirement 
Tbe  whole  quotaticm  referred  to  la  as  fol- 
lows: 

"Where  a  statute  punishes  an  offense  by  its 
legal  designation,  toithotU  enumerating  the  acts 
which  constitute  it,  then  it  is  necessary  to  use 
the  terms  which  technically  charge  the  offense 
named  at  common  law.  But  we  think  this- is  not 
necessary  where  the  ttatute  deacribe*  the  whole 
offense  and  the  indictment  charges  the  crime 
tn  the  loorit  of  the  ttatute." 

The  same  opinion  then  proceeds  with  tbe 
following  quotation  from  Whart  Cr.  Fl.  & 
Pr.  i  220; 

"On  general  principles  of  common-law  plead- 
ing, it  may  be  said  that  it  is  sufiScient  to  frame 
the  indictment  in  the  words  of  the  statute,  in 
all  cases  where  the  statute  so  far  mdividuatet 
the  offense  that  the  offender  has  proper  notice, 
from  the  mere  adoption  of  the  statutory  terms, 
what  the  offense  he  is  to  be  tried  for  really  is.'* 

(Italics  supplied.) 

The  statute  so  far  individuates  the  offense 
when  it  itself  designates  the  acts  which  It 
enacts  shall  constltnte  the  offense  or  offenses 
created  thereby. 

In  United  States  t.  Cruikshank,  supra,  the 
Indictment  was  for  conspiracy  under  the 
sixth  section  of  the  act  of  Congress  of  May 
31,  1870,  known  as  the  Enforcement  Act  (16 
U.  S.  Stat.  140,  c.  114  [Comp.  St.  1916,  | 
10183]),  by  which  the  offenses  created  there- 
by are  made  to  consist  In  the  unlawful  com- 
bination, with  an  intent  to  prevent  the  enjoy- 
ment of  any  right  granted  or  secnred  by  the 
United  States  Oonstltntion,  etc.  All  rights 
are  not  so  granted  or  secured.  Whether  one 
is  so  or  not  was  a  question  of  law  to  be  decid- 
ed by  the  court.  The  statute  did  not  de- 
scribe the  whole  offense;  name  the  acts 
which  wonld  constitate  the  offense.  Hence 
tbe  court  held  that  the  indictment  shonld 
state  the  particulars  to  inform  the  conrt  as 
well  as  the  accused  of  the  nature  and  cause 
of  the  accusation.  There  the  particulars  not 
covered  by  the  allegations  In  tbe  language  of 
tbe  statute  were  of  the  essence  or  were  es- 
sential ingredients  of  the  offense. 

In  State  v.  Terry,  100  Mo.  601,  19  S;  W. 
206,  the  indictment  was  for  an  attempt'  to  ob- 
tain money  by  fraud.  In  tbe  form  prescribed 
by  statute  for  audi  an  Indictment    This  feim 


did  not  contain  a  description  of  the  money, 
or  tbe  means  nsed  to  obtain  it  The  court 
held  that  the  two  things  last  named  were 
essential  ingredients  of  the  offense  charged, 
were  not  covered  by  the  allegations  of  the 
Indictment,  and,  although  the  form  of  tbe  in- 
dictment was  as  prescribed  by  statute,,  that 
statute  was  itself  unconstitutional,  in  that  it 
did  not  require  all  of  the  essential  ingredi- 
ents of  the  offense  to  be  charged  in  the  In- 
dictment 

These  therefore  were  v«ry  different  cases 
from  one  snch  as  the  instant  case,  where  the 
statute  itself  under  which  it  was  found  pro- 
vides that  certain  acts  therein  named  shall 
themselves  constitute,  respectively,  the  sev- 
eral offenses  thereby  created,  and- sets  forth 
the  prohibited  acts  which  are  made  such  of- 
fenses by  the  statute. 

Independent  of  authority  elsewhere,  how- 
ever, the  rule  In  Virginia  on  the  subject  has 
been  firmly  settled,  as  aforesaid,  by  tbe  long 
line  of  decisions  of  this  court  above  cited. 

The  majority  opinion  enumerates  some  of 
the  acts  designated  by  tbe  statute  in  question 
as  offenses  under  the  statute,  to  wit,  (1)  to 
transport  for  sale,  (2)  to  advertise  for  sale,  (3) 
to  aid  in  procuring  ardent  spirits,  and  (4)  to 
act  as  agent  or  employ^  In  certain  instances, 
as  not  sufficiently  charged  in  the  indictment 
The  last  two  acts  named  are  not  charged  in 
the  indictment  in  the  instant  case,  following 
the  form  of  section  7  of  the  statute.  Reference 
will  be  hereinafter  made  to  the  subject  of 
tbe  first-named  act  I  am  unable  to  per- 
ceive why  the  charge  in  an  Indictment  that 
the  accused  did  "advertise  for  sale  •  •  • 
ardent  spirits"  (the  offense  of  advertising  un- 
der section  3  of  the  act)  is  not  as  much  a  suf- 
ficient allegation  of  that  act  as  the  allegation 
that  he  did  "manufacture,"  or  "sell,"  or  "of- 
fer, keep,  store  and  expose  for  sale,"  "give 
away,"  "dispense,"  "solicit  and  receive  or- 
ders for  ardent  spirits."  All  of  the  latter  al- 
legations, being  in  the  language  of  the  statute 
creating  offenses  of  such  acts,  respectively, 
have  been  held  (expressly  as  to  some  and  by 
necessary  inference  as  to  others)  by  the  long 
line  of  Virginia  decisions  aforesaid  to  be  suf- 
ficient to  comply  with  the  constitutional  re- 
quirement on  the  subject  The  indictment 
put  in  Issue  the  ultimate  question  of  fact  of 
whether  the  accused  did  "advertise  for  sale 
ardent  spirits,"  and  in  the  case  of  advertis- 
ing, prohibited  by  section  3  of  the  act  as  in 
the  cases  of  the  other  acts  charged  in  the  In- 
dictment the  latter  put  in  issue  the  ultimate 
questions  of  fact  whether  the  respective  acts 
charged  were  done  by  the  accused.  The  dr- 
cumstances  attending  and  the  various  details 
of  the  action  going  to  make  up  and  constitute 
tbe  ultimate  acts  prohibited  by  the  statute^ 
are  mere  matters  of  evidence,  equally  in  all 
such  cases,  and  are  not  necessary  to  be 
charged  in  the  pleading  (the  indictment). 

Hence,  with  respect  to  the  character  of  of- 
fenses we  are  considering  charged  in  the  in- 
dictment in   the   Instant  case^   the  precise 
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point  Is  this:  The  Indictment  need  not  use 
other  language  than  the  statutory  language 
creating  the  offense,  need  not  descend  to  oth- 
er particulars  In  the  charge  of  the  commis- 
sion of  the  offenses,  except  to  lay  the  venue 
and  bring  the  case  within  the  statutory  pe- 
riod of  limitation  upon  the  prosecution. 

The  form  of  Indictment  prescribed  by  sec- 
tion 7  of  the  act  fulfills  these  requirements. 
So  does  the  Indictment  In  the  Instant  case. 
The  latter  charges  the  precise  date  on  which 
the  offenses  charged  are'  alleged  to  have  been 
committed,  although  that  particularity  was 
unnecessary,  as  aforesaid,  and  lays  the 
venue. 

I  cannot  arrive  at  any  other  conclusion, 
therefore,  than  that  the  Indictment  In  the  In- 
stant case  Is  sufficient  to  meet  the  require- 
ments of  section  8  of  the  Constitution  of  Vir- 
ginia. 

Hence,  under  the  firmly  settled  rule  afore- 
said, established  before  the  statute  in  ques- 
tion was  enacted,  so  far  as  the  particulars  of 
the  offenses  charged  in  the  indictment  are 
concerned,  the  Indictment  Itself  gave  to  the 
accused  all  the  information  necessary  for  the 
preparation  of  his  defense  which  the  Oonsti- 
tntion  requires;  and  therefore  the  indict- 
ment needed  no  bill  of  particulars  to  aid  it 

Indeed,  if  the  practice  of  requiring  a  bill 
of  particulars  to  be  furnished  in  criminal 
cases,  heretofore  unused  in  Virginia,  were 
adopted  by  us  in  practice,  if  that  practice 
were  made  to  accord  with  It  as  prevailing 
elsewhere  (as  Indeed  is  noted  in  the  majority 
opinion),  it  would  not  be  mandatory  upon, 
but  would  rest  merely  in  the  sound  discretion 
of,  the  trial  court,  to  require  a  bill  of  par- 
ticulars in  certain  cases.  This  would  not,  In 
all  cases,  aid  the  indictment  In  the  matter  of 
particularity  of  Its  allegations,  of  its  descent 
from  the  general  to  specific  allegations.  And 
it  would  open  up  a  wide  field  of  judicial  un- 
certainty as  to  when  the  court  should  exer- 
cise its  discretion  to  require  a  bill  of  particu- 
lars to  aid  the  indictment  in  complying  with 
the  constitutional  requirement  aforesaid.  The 
majority  opinion  suggests  that  the  practice 
of  requiring  a  bill  of  particulars  In  such  case 
be  adopted  with  this  addition  to  the  practice, 
namely,  that  its  requirement  be  made  manda- 
tory in  certain  cases.  This  would  be  some- 
thing new  in  procedure  never  prevailing  as 
a  hard  and  fast  rule  at  common  law.  1  Bish- 
op on  Cr.  Pr.  |§  454,  633.  And  if  the  latter 
rule  were  adopted  it  would  be  in  effect  but  a 
requirement  that  the  indictment  be  more  spe- 
cific in  its  charges  of  the  offenses  in  question 
than  has  been  the  practice  heretofore  in  Vir- 
ginia. The  change  in  practice  would  accom- 
plish nothing  new  or  beneficial  in  effect  If 
an  indictment  is  insuSlcient  to  comply  with 
the  requirements  of  section  8  of  the  Virginia 
Constitution,  the  question  can  be  raised  as 
well  by  motion  to  quash  the  indictment  un- 
der our  established  practice  as  by  a  motion 
for  a  bill  of  particulars  to  aid  the  Indictment. 
With  all  due  deference,  therefore,  I  am  of 


(pinion  that  there  is  no  need  for  any  change 
of  practice  on  the  subject;  and  I  think,  more- 
over, that  such  change  would  open  a  Pan- 
dora's box  of  uncertainties  about  matters 
which  have  been  long  set  at  rest  by  the  de- 
cisions of  this  court 

The  majority  opinion,  while  saying  that 
the  Indictment  Is  sufllcient  nuder  aection  8 
of  the  Virginia  Constitution,  yet  holds  it  in- 
sufilclent  unless  aided  by  a  bill  of  particu- 
lars. The  opinion  holds  that  the  indictment 
is  sufficient  on  demurrer  only  and  because 
the  constitutional  requirement  in  question  is 
not  that  the  needed  information  must  be  fur- 
nished by  an  indictment,  and  hence  that  it 
may  be  furnished  in  some  other  way,  namely, 
by  a  bill  of  particulars,  and  that  the  court, 
by  changing  the  practice  in  Virginia  so  as  to 
require  a  bill  of  particulars  in  such  case  in 
aid  of  the  Indictment,  can  supply  the  consti- 
tutional requirement  In  question.  With  the 
utmost  deference,  it  seems  clear  to  me  that 
in  making  such  requirement  the  court  is  add- 
ing a  requirement  not  in  the  statute,  and  to 
that  extent  it  is  modifying  and  changing  (and 
in  effect  repealing)  the  statute.  There  is  no 
statute  or  rule  of  practice  heretofore,  ezist- 
ing  in  Virginia  providing  for  a  bUl  of  partic- 
ulars in  criminal  cases.  Hence  the  Legisla- 
ture, by  the  act  in  question,  has,  in  effect, 
said  that  the  indictment  in  the  form  in  which 
it  is  in  the  instant  case  Is  sufficient  in  itself 
to  inform  the  accused  of  the  cause  and  na- 
ture of  bis  accusation,  without  the  aid  of 
anything  else  whatsoever.  To  hold  otherwise 
is  to  abolish  this  rule  everywhere  establish- 
ed ;  in  doing  so  to  overrule  the  long  line  of 
decisions  in  Virginia  on  the  subject;  and 
further,  in  effect,  to  repeal  the  statute  under 
consideration  pro  tanto. 

I  am  not  opposing  the  idea  that  the  re- 
quirement of  a  bill  of  particulars  In  crimi- 
nal cases,  as  in  dvil  cases,  would  be  in  aid 
of  the  accused,  in  that  it  would  lessen  the 
burden  otherwise  resting  upon  him  of  coming 
to  trial  prepared  to  make  his  defense  In  all 
particulars  against  the  charges  against  him 
put  in  issue  by  the  indictment,  or  that  the 
appeal  might  not  be  very  strong  to  the  Legis- 
lature to  provide  for  such  aid  betag  extend- 
ed to  the  accused  in  some  criminal  cases; 
but  it  seems  to  me  that  it  is  significant  that 
the  Legislature  has  never  so  provided,  and 
further  that  our  courts  have  never  put  such 
a  practice  into  effect  in  any  criminal  cases. 
And  on  an  appeal  to  the  Legislature  to  enact 
such  a  provision,  If  made,  I  can  understand 
how  the  Legislature  might  regard  the  com- 
monwealth in  prosecuting  the  statutory  of- 
fenses under  consideration  as  not  standing  in 
the  same  position  as  to  possession  of  infor- 
mation before  trial  of  particulars  touching 
the  commission  of  the  offense  Or  offenses  pat 
in  issue  as  Is  the  plaintiff  in  a  dvil  case 
touching  the  particular  of  his  own  cause  of 
action ;  they  being  naturally  within  his  own 
knowledge.    Hence  I  can  understand  how  the 
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Leglslatare  might  hesitate  to  require  the 
same  particularity  of  st&tement  of  the  com- 
monwealth in  such  cases  as  la  required  (hy 
statute  In  Virginia)  of  a  plalntlS  in  dvll 
'Cases,  by  bUl  of  particulars,  and  how  such 
requirement  might  result  In  serious  and  xm- 
'due  embarrassment  of  the  former  In  enforc- 
ing the  statute  creating  such  offenses,  and 
bow  the  Legislature  might  decline  to  extend 
such  aid  to  the  accused  In  such  cases,  as  In- 
deed It  has  declined  to  do  by  enacting,  as  it 
has  done  by  the  statute  In  question,  tluit  the 
indictment  In  question  is  sufficient  as  afore- 
said. If  this  is  a  Iiardsliip  upon  the  ac- 
cused in  such  cases,  it  is  a  hardship  im- 
posed by  the  Legislature,  which.  If  not  in- 
hibited by  the  Constitution,,  the  courts  are 
powerless  to  relieve  against. 

Hence  the  question  Involved  In  the  propo- 
sition that  the  court  shall  Inaugurate  the 
practice  of  requiring  a  bill  of  particulars  In 
cases  of  the  character  under  consideration  In 
turn  Involves,  after  all,  the  ultimate  ques- 
tion whether  the  statute  In  enacting,  in  ef- 
fect, that  an  Indictment  charging  the  of- 
fenses as  they  are  charged  in  the  Instant 
case,  is  in  violation  of  section  8  of  the  Con- 
stitution of  Virginia.  As  we  have  seen  above, 
sucli  question  must,  as  I  feel,  be  answered 
in  the  negative  and  In  favor  of  the  sufficien- 
cy of  sndi  an  indictment. 

It  is  true,  as  noted  in  the  majority  opinion, 
that  section  7  of  the  said  statute  omits  the 
idiarge  of  the  Offense  of  transporting  ardent 
spirits  for  sale  tram  the  form  of  indictment 
thereby  prescribed.  This  was  a  manifest 
clerical  omission.  Its  effect  Is,  dearly,  only 
that,  under  an  indictment  following  the  form 
of  such  section  of  the  statute,  no  evidence  of 
transporting  ardent  spirits  for  sale  would  be 
admissible.  If  objected  to,  and  la  such  case, 
unless  the  indictment  was  properly  amended, 
there  could  be  no  conviction  thereunder  of 
the  offense  of  transporting  ardent  spirits  for 
sale.  No  such  evidence  was  offered  or  ad- 
mitted in  the  instant  case,  and  so  this  point 
does  not  arise  therein. 

It  results  from  the  foregoing  considerations 
that  the  only  change  which  section  7  of  said 
act  has  made  in  the  law,  as  it  was  aforetime, 
is  to  allow,  in  the  charge  of  an  offense  or 
off^ises  under  the  statute,  all  of  the  offenses 
created  by  sections  3,  4,  and  6  thereof  to  be 
diarged  in  one  Indictment. 

As  correctly  pointed  out  in  the  majority 
opinion,  if  the  indictment  is  suffidently  spe- 
dflc  in  its  charges  to  be  valid  under  section 
8  of  the  Constitution  of  Virginia  (and  the 
act  is  not  In  contravention  of  section  62  of 
the  Virginia  Constitution),  the  power  of  the 
Legislature  to  provide  such  form  of  Indict- 
ment is  plenary,  and  the  indictment  Is  good. 
As  we  have  above  seen,  the  indictment  does 
not  contravene  section  8,  and  the  majority 
opinion  agrees  that  it  does  not  contravene 
section  62,  aforesaid. 

The  conclusion  necessarily  follows  that  up- 


on sudi  an  indictment  as  that  In  the  Instant 
case  the  accused  is  put  upon  his  defense  of 
all  of  the  offenses  charged  in  the  indictment, 
and  must  come  to  trial  prepared  to  defend 
against  all  of  such  charges. 

From  the  standpoint  of  the  accused  the 
hardship  and  danger  of  injustice  resulting 
from  such  a  requirement  as  that  mentioned 
In  the  last  above  paragraph  is  more  theoreti- 
cal than  real.  It  is,  in  truth,  less  burden* 
some  in  loss  of  time  and  expense  to  the  ac- 
cused to  meet  a  number  of  charges  In  one 
trial  than  In  a  number  of  separate  trial?. 
The  accused  has  to  bring  his  witnesses  to 
meet  all  of  the  charges  upon  which  he  is  in 
fact  indicted,  either  in  several  or  In  one  trial. 
The  punishment  prescribed  by  the  statute  for 
several  offenses  of  which  the  accused  may  be 
found  guilty  In  one  trial  is  no  greater  than 
If  there  were  several  trials,  and.  In  practice. 
It  is  a  matter  of  common  knowledge  that  the 
aggregate  of  punishment  inflicted  by  the  ver- 
dict of  one  Jury  In  a  single  trial  is  apt  to  be 
less  than  of  several  different  juries  In  sepa- 
rate and  distinct  trials.  And  if  there  be  any 
hardship  in  the  requirement  that  the  accused 
must  come  to  the  trial  prepared  to  defend 
against  a  number  of  charges  In  the  indict- 
ment in  one  trial,  since  there  is  no  infringe- 
ment of  his  constitutional  guaranties  and  the 
power  of  the  Legislature  is  plenary  on  the 
subject,  to  the  extent  it  has  gone  in  the 
enactment  in  question,  as  stated  In  substance 
above,  the  courts  are  powerless  to  afford  the 
accused  any  remedy.  The  Leglslatilre  has 
i^>oken  on  a  subject  left  by  the  Constitution, 
and  wisely  left,  I  think.  In  Its  discretion.  It 
is  not  within  tlie  province  of  the  courts  to 
interfere  with  that  exerdse  of  this  legislative 
function.    But — 

Touching  the  foregoing  subject,  and  with 
respect  to  misdemeanors,  as  stated  by  Mr. 
Bishop  (1  Bishop  Cr.  Pr.  [4th  Ed.]  g  458): 

<•  •  •  •  The  doctrine  of  the  English  and 
most  American  courts  is  •  •  •  that,  if  a 
man  has  been  engaged  in  a  course  of  unlawful 
conduct  resolting  in  a  hundred  legally  distinct 
petty  offenses,  and  the  executive  officers  of  the 
government  have  determined  to  exerdse  their 
right,  not  controUabie  by  the  judiciary,  to  bring 
him  to  trial  for  all,  it  is  a  piece  of  sheer  ^op- 
pression to  him  to  compel  them  to  find  against 
liim  a  hundred  indictments,  and  require  him  to 
stand  his  trial  a  hundred  times,  instead  of  an- 
swering to  all  at  once.  Moreover,  on  broader 
views,  some  deem,  the  author  submits  rightly, 
that  the  joining  in  proper  cases  of  distinct  mis- 
demeanors in  one  indictment,  followed  by  their 
trial  at  one  hearing  before  the  petit  jury  and 
the  punishment  of  each  as  though  on  a  separate 
indictment,  are  essential  to  the  administration 
of  real  justice — in  some  cases  essential  as  pro- 
tecting the  accused  from  the  overburden  of 
needless  trials;  in  others  as  saving  the  courts 
from  being  blocked  by  them  to  the  utter  sup- 
pression of  public  justice."    (Italics  supplied.) 

See,  also,  the  note  of  Mr.  Bishop  (Id.  p. 
258)  on  Tweed  Case,  where  there  were  charg- 
es of  420  offenses  for  violation  of  a  statute  In  , 
one  indictment. 
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Hence  qnestion  2,  abore,  must  be  answered, 
I  think,  In  the  afflrmatire. 

8.  Coming  now  to  the  consideration  of 
question  3,  above,  concerning  the  right  of  the 
accused  to  bare  the  commonwealth  elect  in 
such  a  case  as  that  at  bar. 

In  felony  cases  as  a  general  rule,  subject  to 
a  few  exceptions  not  material  to  be  noted 
here,  there  can  be  but  one  convictlcm  of  a 
felony  under  one  Indictment,  although  in  the 
discretion  of  the  trial  court  several  separa- 
rate  felonies  may  be  allowed  to  be  charged 
therein,  if  in  several  counts,  a  separate  count 
for  each  offense.  Hence  the  right  of  the 
accused  to  have  the  commonwealth  make  the 
election  aforesaid  on  the  trial  of  the  case  al- 
ways exists  in  all  felony  cases,  except  in  the 
few  instances  where  there  may  be  more  than 
one  conviction  under  one  indictment.  Dow- 
dy's Case,  supra;  Lazier's  Case.  10  Grat. 
(61  Va.)  708;  Anthony's  Case,  88  Va.  847,  14 
8.  K.  834 ;  Johnson's  Case,  102  Va.  927.  46  S. 
a  789;  Kane  v.  People,  8  Wend.  (N.  Y.)  211; 
Mitchell's  Case,  93  Va.  775,  20  S.  B.  892. 

In  misdemeanor  cases  the  rule  is  different. 
Prior  to  the  prohibition  statute  we  have  un- 
der consideration  there  might  be  more  than 
one  conviction  of  different  misdemeanors  un- 
der one  Indictment.  From  very  early  times 
it  has  been  universally  held  that,  where  the 
misdemeanors  are  of  the  same  general  nature 
and  their  punishment  is  the  same  (or,  indeed, 
where  the  punishment  is  similar),  when  the 
mode  of  trial  is  the  same,  and  the  conven- 
ience of  the  court  or  the  due  administration 
of  public  justice  does  not  require  separate 
trials,  there  may  be  as  many  convictions  of 
several  different  misdemeanors  In  one  trial 
under  one  Indictment  as  there  are  separate 
counts  in  the  Indictment  charging  them,  and 
that  only  where  there  is  but  one  count  in 
the  indictment  in  a  misdemeanor  case,  which 
charges  several  of  such  different  misdemean- 
ors, does  the  rule  apply  that  there  can  be 
but  one  conviction,  in  the  one  trial,  of  one 
misdemeanor.  1  Bishop  Cr.  Pr.  (4th  Ed.)  || 
462,  457-460;  Pointer  v.  United  States,  151 
U.  S.  396,  14  Sup.  Ct  410,  38  L.  Ed.  208,  cit- 
ing 1  Chitty's  Cr.  Law,  pp.  252,  253,  and  Arch- 
ibald (8th  Ed.)  c  8,  p.  95.  See,  also,  to  same 
effect.  Young  v.  The  King,  8  T.  R.  106 ;  Dow- 
dy's Case,  supra ;  Benton's  Case,  91  Va.  782, 
21  S.  E.  495;  MltcheU's  Case,  supra;  Lew- 
is' Case,  90  Va.  843,  20  S.  Bl.  777;  Fletcher's 
Case,  supra;  Peer's  Case,  5  Orat  (46  Va.) 
674. 

ThetetoiB  the  doctrine  of  the  right  of  the 
accused  to  have  the  commonwealth  elect  on 
which  charge  or  charges  in  the  indictment  it 
will  ask  conviction,  before  the  prohibition 
statute  under  consideration  was  enacted,  was 
uniformly  applied  In  misdemeanor  cases  only 
where  there  could  not  be  conviction  of  all  the 
offenses  charged  in  the  indictment  in  the  one 
trial.  And  the  settled  rule  was  that  there 
could  be  only  one  conviction  of  one  offense 
in  one  trial  in  misdemeanor  cases  only  where, 
either  (1)  there  is  but  one  count  in  the  indict- 
ment (Hatcher  &  Shaw's  Case,  supra ;  Dix's 


Case,  supra,  in  which  .there  was  only  one 
count  in  the  indictment),  or  (2)  where  it  it 
made  to  appear  to  the  trial  court  that  the 
accused  would  be  "injured  in  hi*  defense 
by  the  joinder  [of  several  distinct  misdemean- 
ors, different  in  their  nature  and  in  their 
punishment  or  mode  of  trial],  or  for  its  (tlie 
court's]  own  convenience,  or  to  conserve  the 
administration  of  public  Justice,"  such  Join- 
der should  not  be  allowed  in  one  trial.  1 
Blsh.  Cr.  Pr.  |g  462,  453. 
Mr.  Bishop  says,  in  1  Blsh.  Cr.  Pr.  i  452: 
"By  the  practice  everywliere  distinct  misde- 
meanors may  be  joined  in  separate  counts  of  ont 
indictment,  to  be  followed  by  one  trial  for  all, 
and  by  conviction  for  each,  the  same  as  thongk 
all  were  charged  in  separate  indictments,  sub- 
ject to  practical  limitations  from  judicial  discre- 
tion. Thus  •  •  •  in  liquor  selling,  when 
made  by  statute  a  misdemeanor,  with  a  fine  for 
each  sale,  several  -counts  for  distinct  sales  may 
be  combined  in  one  indictment,  and  the  accnmo- 
lated  penalty  imposed." 

See,  also,  the  quotation  from  1  Blsh.  Ct. 
Pr.,  I  468,  above. 

Mr.  Bishop  adds  (Id.  |  453): 

"Ai  Limiting  TJUi  Doctrine.— The  Court,  t» 
protect  the  defendant  from  being  injured  in  his 
defense  by  the  joinder,  or  for  its  own  convnii- 
ence,  or  to  conserve  the  due  administration  of 
public  justice,  will  on  application  quash  a  part 
of  the  counts  or  put  the  prosecutor  to  elect,  or 
otherwise,  as  and  if  the  judicial  discretion  in- 
dicates. Therefore  •  •  •  the  joinder  will  be 
t^s  restrained  if  the  offenses  are  of  different  no- 
turet,  or  especially  if  the  punishments  are  not 
the  same.    *    •    •"    (Italics  supplied.) 

Hence,  touching  the  rule  (2)  above  referred 
to,  by  which  the  Judicial  discretion  of  the 
trial  court  is  guided  (independent  of  statute). 
In  not  allowing  the  Joinder  of  different  of- 
fenses in  misdemeanor  cases,  clearly,  as  shown 
by  the  authorities,. the  number  of  such  offens- 
es, or  that  the  offenses  are  "widely  separated 
by  time,  plA.ce,  and  circumstances,"  are  not 
grounds  upon  which  the  Judicial  discretion 
to  apply  such  rule  can  be  invoked.  1  Bish. 
Cr.  Pr.  |g  452,  45&  I  am  constrained,  there- 
fore, to  the  view  that  the  majority  opinion, 
in  laying  down  a  contrary  rule,  is  suggesting 
a  new  proposition,  unknown  to  the  law  here- 
tofore. The  rule  laid  down  by  Mr.  Bishop  was 
the  established  practice  in  Virginia,  independ- 
ent of  the  aid  of  any  statute.  In  Bilitchell's 
Case,  supra,  it  is  said: 

"In  the  case,  however,  at  mere  misdemeanors, 
which  are  only  punishable  by  fine  and  imprison- 
ment, the  prosecutor  is  permitted  to  join  and 
try  several  distinct  offenses  in  the  same  indict- 
ment and  without  being  requir^  to  elect  on 
which  charge  he  will  proceed." 

In  Peer's  Case,  supra,  it  was  held  that 
there  might  be  a  trial  of  the  charges  in  one 
indictment  in  two  separate  counts  of  two  sep- 
arate offenses  of  illegal  sales  of  ardent  spir- 
its to  two  different  persons.  In  Lewis'  Case 
the  one  indictment  contained  ten  counts,  each 
charging  a  sale  to  a  different  person,  which 
constituted  separate  and  distinct  offenses. 
There  was  a  demurrer  to  the  indictment  in 
the  trial  court,  which  was  overruled.  There 
was  a  conviction  for  three  of  the  offenses 
charged,  three  fines  of  $100  each  imposod, 
and  a  sentence  of  30  days  imprlaonniimt  U 
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the  county  JalL    This  coort,  is  Its  opiniou 
delivered  by  Hlnton^  J.,  said: 

"The  counts  are  couched  in  the  naual  formal 
language  adopted  in  such  cases,  and  advised  the 
defendant  fuUy  of  the  specific  cha^ea  he  was 
called  upon  to  answer,  and  the  demurrers  there- 
to were  properly  overruled." 

The  convictions  were  Bustiilned  by  the 
court.  Similarly,  In  Fletcher's  Case,  supra, 
tbe  accused.  In  one  trial,  nnder  one  indict- 
ment, which  charged  "within  12  months  last 
passed"  16  different  sales  of  ardent  spirits 
to  15  different  persons  named,  and  a  six- 
teenth sale  vrlthont  naming  any  person  to 
whom  it  was  made,  was  convicted  of  the  16 
different  offenses  charged  (which  must  have 
been  committed  at  different  times),  and  the 
fines  aggregated  the  sum  of  |3,200.  It  Is 
true  no  objection  seems  to  have  been  made  by 
the  accused  to  being  charged  with  and  tried 
for  the  several  different  offenses  In  one  trial 
under  one  indictment,  but  he  could  have 
made  no  such  valid. objection  after  the  deci- 
sions of  this  court  in  Peer's  Case,  supra, 
where  such  precise  objection  was  unsuccess- 
folly  made,  and  Iiewls'  Case,  supra,  where 
the  precise  objection  was  not  made,  but 
where  there  was  a  demurrer  to  the  indict- 
ment which  bad  the  effect  of  presenting  of 
record  to  the  appellate  court  tbe  defect  in 
the  Indictment,  If  one  existed;  and  counsel 
In  the  case  and  this  court  evidently  consid- 
ered the  practice  settled,  and  not  open  to 
valid  objection.  Peer's  Case,  Lewis'  Case, 
and  Fletcher's  Case  therefore  show  what  was 
the  established  practice  on  the  subject  in 
this  state  prior  to  the  prohibition  statute  in 
question,  certainly  with  respect  to  distinct 
offenses  consisting  of  different  sales  of  ar- 
dent sidrlts  being  charged  and  conviction 
therefor  being  had  In  one  trlaL  (As  above 
noted,  in  White's  Case,  supra,  and  subsequent 
cases  in  this  state,  It  is  held,  under  a  stat- 
ute such  as  the  pKdtibition  act  in  question, 
making  the  statutory  offenses  created  there- 
by such  offenses  if  they  occur  anywhere  In 
the  state,  or  with  any  person  whatsoever, 
that  allegations  of  the  place  of  the  commis- 
sion of  the  offense  [other  than  the  laying  of 
tbe  venue],  and  of  any  person  connected  with 
tbe  commission  of  the  offense  [other  than  the 
accused,  as  of  the  person  or  persons  to  whom 
illegal  sale  or  sales  is  or  are  made]  are  un- 
necessary.) 

Now  concerning  Joinder  (independent  of  a 
statute  authorizing  it)  of  the  other  offenses 
created  by  section  3  of  the  act,  with  charges 
of  illegal  sales  in  one  indictment  followed  by 
tbe  trial  and  conviction  of  all  of  them  in  one 
trial:  As  we  have  seen  above,  the  general 
rule  prevailing  in  the  English  and  most 
American  courts  is  that,  where  a  coarse  of 
unlawful  conduct  is  charged  (as  in  tbe  indict- 
ment in  the  instant  case)  in  violation  of  a 
statute,  an  unlimited  number  of  petty  of- 
fenses (misdemeanors)  resulting  from  any 
such  conduct  may  be  properly  Joined  in  one 


indictment  and  one  trial  1  Bish.  Or.  Fr.  | 
458.  It  is  not  apparent,  as  an  abstVact  prop- 
osition, tliat  it.  would  be  more  injurious  to 
the  accused  to  have  to  defend  in  one  trial  a 
charge  of  Illegal  manufacturlngi  Joined  with 
a  charge  of  Illegal  selling  of  ardent  spirits, 
or  several  of  either,  in  violation  of  the  same 
statute,  than  so  to  defend  a  number  of  charg- 
es of  such  different  sales  («ly,  widely  sep- 
arated in  time  and  place.  And  so  as  to  the 
other  statutory  offenses  under  section  3  of 
the  act  If,  however,  it  were  made  to  appear 
to  the  trial  court  that,  because  of  peculiar 
circumstances  or  situation  o^  the  accused, 
such  Joinder  of  offenses  in  one  indictment 
and  trial  would  in  fact  lifjure  his  defense, 
undoubtedly  (Independent  of  statute  author- 
izing such  Joinder)  the  trial  court  would 
have  the  discretion,  on  motion  to  quash,  or 
on  motion  to  have  the  commonwealth  elect 
as  aforesaid,  to  give  the  proper  relief  to  the 
accused.  But  even  in  such  case  the  peculiar 
situation  aforesaid  must  be  made  to  appear 
to  the  trial  court,  by  the  motion  or  otherwise, 
before  it  could  be  required  to  exercise  its 
discretion  aforesaid  in  the  matter,  and  before 
this  appellate  court  could  be  asked  to  review 
and  reverse  tbe  action  of  tbe  trial  court  on 
the  subject  This  was  not  done  in  tbe  in- 
stant case. 

Further,  touching  tbe  rule  (2)  above  refer- 
red to,  by  which  the  Judicial  discretion  of 
the  trial  court  is  guided  (Independent  of 
statute)  in  not  allowing  the  Joinder  of  dif- 
ferent offenses  in  misdemeanor  cases,  where 
"tbe  punishments  are  not  the  same" :  As  we 
have  seen  above,  the  Indlctm^it  in  the  in- 
stant case  is  for  first  offenses  under  section 
3  of  tbe  act,  and  the  punishments  for  each 
offense  charged  in  the  Indictment  are,  under 
section  S  of  the  act,  the  same. 

Now  section  7  of  the  prohibition  statute. 
In  the  view  I  take  of  it,  did  not  go  beyond 
allowing  to  be  cbarged  in  one  count  of  tbe 
indictmoit  tbe  several  different  offenseS' 
whldi,  under  the  established  practice  In  this 
state  prior  thereto,  might  have  been  properly 
charged  therein  under  separate  counts,  and 
allowing  the  several  convictions  to  follow  ac- 
cordingly in  the  one  trial.  In  this  matter 
also,  therefore,  tbe  statute  under  considera- 
tion merely  adopted  and  made  statutory  tbe 
rule  on  tbe  subject  already  settled  by  this 
court,  with  tbe  sole  modification  that  the 
statute  applies  tbe  rule  to  an  Indictment 
containing  tbe  several  charges  In  only  one 
count 

But  if  this  were  not  so,  clearly  tbe  statute 
allows  tbe  Joinder  of  tbe  charges  named  in 
section  7  of  tbe  statute,  In  one  count  of  tbe 
one  indictment,  and,  as  a  statutory  rule  of 
procedure,  it  is  valid,  even  if  it  changes  the 
common-law  rule  on  the  subject  since  it  in- 
fringes, as  we  have  above  seen,  on  no  con- 
stitutional limitation  of  the  legislative  power 
of  enactment  in  this  behalf.  Moreover,  the 
statute  on  this  point  being  constitutional,  it 
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took  away  Ote  Judicial  dlecretloQ  aforesaid 
theretofore  extstlng  to  disallow  Joinder  In 
one  trial  pf  separate  offenses  differing  in 
their  nature,  to  the  extent  of  those  named  in 
section  7  of  the  act,  expressly  thereby  al- 
lowed to  be  Joined.  As  to  the  Joinder  of 
such  ofFenses  as  are  there  named  the  Lieglsla- 
ture  has  spoken,  in  the  exercise  of  its  dls- 
cretlon,  and  the  statutory  enactment  has 
superseded  the  Judicial  discretion  thereto- 
fore existing. 

That  this  is  trae  will  even  more  clearly 
appear  from  the  following  further  oonsldera- 
tioQs: 

The  doctrine  of  the  election  aforesaid  was 
applied  to  mlsdelneanor  cases  of  the  charac- 
ter of  the  Instant  case,  for  the  reasons  so 
lucidly  expressed  by  Judge  Budianan  in  the 
leading  case  on  tills  subject  aforesaid  (Hatch- 
er &  Shaw's  Case,  106  Va.  at  pp.  830,  831,  55 
S.  B.  677).  Sucjb  reasons  apply  only  to  a  case 
where  there  cannot  be  conviction  in  the  one 
trial  of  all  the  offenses  charged  in  the  In- 
dictment (In  that  case  there  could  be  but 
one  conviction  as  the  law  then  stood,  because 
there  was  but  one  count  in  the  declaration.) 
To  cases  in  which,  in  one  trial,  there  cannot 
be  conviction  of  all  of  the  offenses  diarged, 
such  reasons  are  properly  applicable.  But 
not  so  as  to  a  case  where  Qiere  can  be  convic- 
tion in  the  one  trial  of  all  the  offenses 
diarged.  If  in  a  case  where  there  can  l>e 
more  than  one  conviction  the  commonwealth 
may  be  compelled  to  elect  one  offense  charged, 
or  two,  or  three,  or  any  number  of  such  of- 
fenses, for  which  it  will  ask  for  conviction, 
less  in  numher  than  all  of  the  offenses 
charged  In  the  indictment,  manifestly  the 
commonwealth  may  thereby  be  deprived  of 
its  right  to  try  and  convict  the  accused  of  all 
of  the  offenses  charged,  and  properly  charged, 
in  the  indictment.  If  the  rule  were  con- 
strued to  mean  that  the  commonwealth  may 
elect  to  rely  up<m  all  of  the  offenses  charged 
for  wlilch  it  will  ask  conviction,  the  ruie 
would  amennt  tc-  nothing:  tlie  whole  matter 
would  be  left,  after  aU,  in  the  discretion  of 
the  commonwealth's  attorney.  There,  in- 
deed, it  is  left,  and,  I  think,  properly  left,  by 
the  statute  in  question.  It  could  not  be 
otherwise  without  depriving  the  common- 
wealth of  its  well-settled  right,  without  the 
aid  of  said  statute,  to  prosecute,  try,  and 
convict  the  accused,  In  one  trial,  if  it  chooses 
and  can  prove  his  guilt,  of  a  number  of  sep- 
arate and  distinct  misdemeanors,  provided 
the  indictment  therefor  is  found  by  a  grand 
Jury  and  is  in  legal  form,  and  contains  only 
charges  of  offenses  of  which  there  may  t>e 
conviction  of  all  in  one  trial,  and,  since  the 
statute  clearly  confers  such  a  right  on  the 
commonwealth,  a  different  rule  of  practice 
would  repeal  the  statute  on  this  subject. 

In  regard  to  the  point  urged  for  the  ac- 
cused in  the  instant  case,  that  for  the  offense 
of  "advertising"  charged  in  the  indictment  a 
different  mode  of  trial  is  prescribed  by  sec- 
tion 19  of  the  act  than  Is  prescribed  for  the 
offenses  created  by  section  3  of  the  act,  and 


that  for  thla  reason  sndti  offense  cannot  be 
Joined  with  the  other  o^Tenaes  diarged  in  the 
indictment:  It  is  true  tiiat  (independent  of 
statute),  where  the  mode  of  trial  is  not  the 
same,  there  can  be  no  Joinder  of  the  offenses 
in  ttie  same  indictment  (1  Bish.  Cr.  Pr..  { 
453) ;  but,  under  the  rules  applicable  to  tlie 
construction  of  statutes,  section  19  of  the  act 
must  be  held  to  refer  to  advertising  by 
methods  specified  ip  that  sectlcm,  and  seo- 
tioa  3  to  advertising  in  some  method  otlier 
than  those  specified  in  section  19  aforesaid. 
This  relieves  the  court  from  the  considera- 
tion, in  the  instant  case,  of  whether  Uie 
statute  permits  misdemeanors  to  be  joined 
in  one  indictment  which  have  prescribed  for 
them  a  different  mode  of  trial,  and  whether 
such  a  change  of  the  oommon-law  rule  on  the 
subject  would  be  uncwistltutlonal.. 

It  may  be  proper  to  add  that  the  majority 
opinion  seems  to  consider  the  procedure  by 
motion  of  the  accused  to  have  tibe  common- 
wealth elect  as  aforesaid  as  in  aid  of  the  in- 
dictment in  the  lack  of  sufficient  specifica- 
tions in  its  charges  to  inform  the  accused  of 
the  "cause  and  nature  of  his  accusation''  to 
enable  the  latter  to  prepare  his  defense. 
Snch  motion  is  wholly  nnsuited  to  serve 
such  a  purpose.  It  comes  too  late  therefor. 
It  Is  settled  that  It  is  prc^)erly  to  be  enter- 
tained by  the  court  only  after  the  common- 
wealth has  closed  its  introduction  of  evi- 
dence in  dilef.  Hatcher  &  Shaw's  Case,  su- 
pra. It  is  manifestly  dicn  too  late  for  the 
commonwealth  to  farnlsh  the  accused  with 
spectQcatlons  of  "the  cause  and  nature  of  his 
accusation,"  to  comply  with  that  constitn- 
tlonal  requirement,  or  aid  in  complying  with 
it,  in  any  true  sense,  or  snl>stantlal  way. 

The  use  of  the  motion  in  practice  has  been 
a  wholly  different  one.  Where  there  cannot 
be  conviction  in  tpe  one  trial  of  all  of  the 
offenses  charged  in  the  indictment,  the  accused 
is  informed  on  what  charge  or  charges  the  con- 
viction whidh  can  be  had  is  asked.  O^us 
time  and  expense  to  the  accused  is  saved  in 
rendering  it  unnecessary  for  the  latter  to  of- 
fer evidence  to  meet  other  charges,  and  the 
mind  of  the  Jury  is  brought  to  the  considera- 
tion of  a  single  offense.  Hatcher  &  Shaw's 
Case,  supra.  These  are  important  results, 
but,  aside  from  the  impracticability  of  their 
attainment  without  unduly  taking  away  the 
rights  of  the  commonwealth  aforesaid  In 
cases  where  there  may  be  conviction  in  a 
single  trial  of  all  of  the  offenses  charged, 
above  noted,  they  are  objects  entirely  differ- 
ent from  that  of  having  the  accused  notlQed. 
in  time  to  prepare  his  defense,  of  what 
charges  he  must  oome  to  trial  prepared  to 
meet  Having,  upon  his  coming  to  trial,  pre- 
pared himself  to  meet  all  of  the  diarges,  as 
he  must  do,  If  he  acts  wisely  under  the  pro- 
cediure  of  the  motion  to  elect,  that  procedure 
could  in  no  case,  even  under  the  practice 
prevailing  before  the  proliibitlon  statute,  in 
any  degree  relieve  the  accused  of  that  burden. 
The  motion  to  elect,  therefore,  could  never,  in 
our  practice,  have  taken  the  place  of  a  bill 
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of  particulars,  or  hare  aided  an  Indictment 
In  Its  lack  of  proper  apedflc  allegation  of  the 
particulars  of  the  offense  charged,  for  the 
purpose  for  whldi  such  ^>eclfic  allegations 
are  said  to  be  needed.  The  motion  to  quash, 
however,  would  serve  this  purpose.  By  the 
latter  motion  the  accused  can  obtain  such 
particularity  In  spedflc  allegations  of  the  in- 
dictment as  may  be  required  by  the  Consti- 
tution or  otherwise  by  law. 

In  regard  to  the  point  urged  in  the  peti- 
tion that  the  verdict  should  have  specified  of 
whldx  of  the  offenses  charged  in  the  indlct- 
m^it  the  Jury  found  the  accused  guilty,  be- 
cause otherwise  the  verdict  is  no  protection 
against  future  prosecutions,  it  should  be  said 
that,  all  of  the  offenses  charged  In  the  in- 
dictment having  been  properly  charged,  the 
accused,  by  the  trial  thereunder,  lias  been 
pat  once  in  jeopardy  for  all  of  those  offenses 
committed  "within  13  months  last  past" 
next  preceding  the  indictment,  and  can  plead 
autrefois  convict  or  autrefois  acquit  In  bar 
of  any  subsequent  prosecution  for  any  and 
all  of  such  offenses  within  such  period. 

In  connection  with  all  of  the  foregoing 
views  and  conclusions.  It  is  assumed  that  the 
grand  Jury,  In  the  Instant  case,  In  fact  found 
a  true  bill  against  the  accused  for  all  of  the 
several  offenses  charged  in  the  indictment. 
It  is  elementary  law  that  the  accused  could 
not  be  put  to  trial  for  any  of  such  offenses 
for  which  he  was  not  indicted,  where  the 
statute,  as  in  the  instant  case,  requires  the 
procedure  by  indictment.  The  indictment  is 
the  safeguard  provided  by  the  statute  to  save 
the  accused  from  unfounded  charges.  To  il- 
lustrate: If  it  be  true  that  the  grand  Jury  in 
fact  found  a  true  bill  against  the  accused  for 
only  one  of  the  offenses  charged  in  the  in- 
dictment, or  two,  or  any  number  less  than  the 
whole  number  of  offenses  so  charged,  and  yet 
left,  in  the  form  of  indictment  as  prepared 
and  sent  in  to  the  grand  Jury  by  the  common- 
wealth's attorney,  another  charge,  or  other 
charges,  of  offenses  as  to  which  they  did  not 
find  a  true  bill,  it  la  manifest  that  they  went 
beyond  what  the  true  construction  of  section 
7  of  the  statute  aforesaid  authorizes.  Nec- 
essarily the  true  construction  of  such  section 
is  that  the  grand  Jury  may  use  the  form 
thereby  prescribed  in  its  statement  of  the 
several  offenses  therein  named  to  the  extent 
that  a  true  bill  is  found  by  them  with  respect 
to  the  charge  or  ctiarges  of  the  commission 
by  the  accused  of  such  offenses,  and  no  fur- 
ther. Otherwise,  as  indicated  above,  the 
statute  would  'be  construed  to  authorize  the 
trial  of  the  accused  upon  charges  upon  which 
there  has  been  no  indictment  of  him  by  a 
grand  Jury. 

This,  indeed,  would  be  a  hardship,  is  In 
tmth  the  chief  hardship  of  which  the  accused 
complains  In  the  instant  case,  and,  if  it  ap- 
peared of  record  to  exist  in  such  case,  the 
Judgment  should  be  unhesitatingly  reversed. 


But  the  indictment  in  the  Instant  case  does 
not  merely  follow  the  form  of  the  indictment 
provided  for  in  section  7  of  the  act ;  it  does 
not  contain  the  charges  of  all  the  offenses 
therein  named.  This  is  some  indication  that 
the  grand  Jui7,  In  the  instant  case,  found  a 
true  bill  as  to  all  of  the  offenses  in  fact 
charged  In  the  indictment  However,  after 
Indictment  found  and  the  grand  Jury  is  dis- 
charged, their  proceedings  in  this  particular 
cannot  be  inquired  into.  The  trial  court,  in- 
deed, before  the  discharge  of  the  grand  Jury, 
has  the  whole  matter  under  its  controL  It 
may,  by  polling  the  grand  Jury  and  inquiry  as 
to  what  charges  stated  in  the  indictment  they 
have  found  a  true  bill,  ascertain  that  fact 
and  eliminate  any  chance  of  charges  being 
left  in  the  form  of  the  indictment .  as  drawn 
and  retained  therein  as  charges  as  to  which 
a  true  bill  is  found,  when  in  fact  no  true  bill 
is  found  with  reject  thereto.  In  view  of 
the  danger  of  such  error  occurring,  it  would 
be  the  better  practice  for  the  trial  court,  np- 
dh  its  own  motion,  to  adopt  this  procedure  In 
dealing  with  Indictments  under  said  section 
7.  If  it  does  not,  the  accused,  if  present  when 
the  indictment  ia  presented  to  the  trial  court 
by  the  'grand  Jury,  may  by  motion  have  the 
trial  court  pursue  this  course  of  procedure. 
If  the  accused  is  not  present,  or,  if  present, 
does  not  make  BU(3t  motion,  and  the  grand 
Jury  presents  the  indictment  in  the  form  in 
which  it  is  in  the  instant  case  as  a  true  bUl, 
and  l,s  discharged,  or  in  any  case.  In  whatever 
form  the  grand  Jury,  on  being  discharged, 
leaves  the  indictment  as  its  presentation 
thereof  to  the  trial  court,  such  indictment,  as 
in  fact  presented  to  such  court,  must  be  tak- 
en by  the  trial  court  and  by  this  court  to  be 
the  indictment  found  by  the  grand  Jury.  The 
subject  cannot  be  farther  inquired  into  after 
the  grand  Jury  has  been  discharged. 

Manifestly  the  question  as  to  whether  there . 
is  a  lack  of  a  true  bill  as  to  any  of  the  charg- 
es stated  in  the  indictment  cannot  be  raised 
by  the  motion  to  have  the  commonwealth  elect 
on  which  charge,  or  charges,  it  will  ask  for 
conviction.  Such  question  must  and  can  be 
raised  only  in  the  preliminary  proceedings 
aforesaid  before  the  trial  court,  before  the 
discharge  of  the  grand  Jury. 

The  question  under  consideration  not  hav- 
ing been  raised  in  the  instant  case  so  as  to 
make  the  fact  appear  of  record  that  the  ac- 
cused were  tried  for  any  offense  or  offenses 
for  whldi  they  were  not  In  fact  indicted,  1 
think  there  should  be  no  reversal  of  the  Judg- 
ment of  the  trial  court  on  such  ground. 

I  concur  in  the  other  conclusions  reached 
In  the  majority  opinion  on  the  special  points 
arising  in  the  instant  case,  and  in  the  result 
of  afBrmance  of  the  Judgment  of  the  court 
below. 

For  the  foregoing  reasons,  however,  I  feel 
constrained  to  file  this  separate  opinloiL 
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HURT  et  «I.  Y.  HURT. 

(Sapreme  Court  of  Appeals  of  Virginui.    Sept 

20,  1917.) 

1.  WnXS  «=9565(1)  —  CoNSTBTTOnON  —  "Pk«- 
BONAI.  Estate." 

The  words  "personal  estate,"  in  a  will,  tech- 
nically cover  the  intangible  as  well  as  tangible 
property. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
Estate.] 

2.  WlIX8  «=9457— C!ONSTBUOTIOK— Tkohnioai. 
WOBDS. 

Technical  words  ased  in  a  will  are  presumed 
to  be  used  technically,  and  legal  words  in  their 
definite  legal  sense,  unless  the  contrary  appears 
on  the  instrument's  face. 
S.  WiLM  <S=»440— CoNSTBUonoN— Intkwtiow 
OF  TssTATOB— Lakouage  or  Instbukent. 

The  intention  of  the  testator,  as  found  in 
the  language  of  the  instrument,  in  the  meaning 
of  the  words  used,  when  properly  interpreted, 
rather  than  his  presumed  or  supposed  intention, 
must  control,  if  not  inconsistent  with  established 
rules  of  law. 

4.  WH.M  «=>565<1)  —  CoNBTBUcnon  —  "Pkb- 
BONAX  Estate"— "Use." 

A  will  providing  that  executors  should  take 
charge  of  personal  estate,  "except -so  much  as 
my  wife  may  desire  to  keep  for  her  use,"  and 
giving  the  widow  certain  income  derived  from 
rentsJs  and  interest,  to  be  paid  by  executors  "as 
she  needs  it  so  much  as  will  give  her  comfortable 
support,  my  wife  to  be  the  judge  of  the  amount 
she  may  need,"  held  to  give  the  widow  only  the 
tangible  personalty;  the  word  "use"  not  ordinari- 
ly importing  any  power  of  disposition  of  the  cor- 
pus, but  only  the  right  to  use  and  enjoy  the  ben- 
efit of  the  corpus,  and  such  construction  giving 
effect  to  testator's  evident  intention,  the  techni- 
cal rule  of  construction  of  the  language  "per- 
sonal estate"  not  being  allowed  to  defeat  the 
natural  meaning  of  the  language,  as  used  in  the 
will. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Use.] 

5.  Wills  ^=>481— GoRSTBtJOTioif  as  to  Tes- 
tatob'b  Death. 

A  will  is  to  be  construed  as  of  the  date  of 
the  death  of  the  testator,  and  the  testamentary 
provisions  could  not  be  changed  to  meet  contin- 
gencies not  foreseen  by  the  testator. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Bill  by  James  H.  Hurt  and  another  against 
Sarah  Ik  Hurt  Decree  adjudging  Sarah 
Hurt  to  be  entitled  to  intangible  personal 
pnyperty  under  the  husband's  will,  and  James 
H.  Hurt  and  others  appeal  Reversed  in 
part. 

This  case  Involves  the  sole  question  of 
whether  the  appellee,  the  widow  of  Jobn  B. 
Hurt,  deceased,  under  the  will  of  the  lat- 
ter, Is  entitled  to  and  Is  the  absolute  owner 
of  the  Intangible  personal  property  of  the  es- 
tate of  such  testator. 

The  solution  of  this  question  depends  upon 
the  proper  construction  of  the  will  of  said 
testator,  of  which  the  following  clauses  only 
are  deemed  material,  namely : 

"Second.  I  devise  and  bequeath  to  my  execu- 
tors hereafter  named  all  of  my  property  both 
real  and  personal  to  be  held  by  them  in  trust 
for  and  during  the  life  of  my  wife,  Sarah  L. 
Hurt;   my  executors  are  to  keep  all  my  real  es- 


tate rented,  except  my  dwelling,  so  long  as  my 
wife  desires  to  occupy  it,  tiiey  are  to  keep  aj 
houses  In  good  repair,  and  see  that  the  taxes 
and  insurance  are  kept  paid,  they  shall  take 
charge  of  my  personal  estate,  and  convert  the 
same  into  money,  except  so  much  as  my  wifo 
may  desire  to  keep  for  her  use,  and  shaQ  loan 
out  the  same  upon  proper  security.  From  the 
income  derived  from  the  rental  of  my  real  estate 
and  the  interest  from  my  personal  estate  I  di- 
rect my  execntors  to  pay  to  my  beloved  wife  as 
she  needs  it  so  much  as  will  give  her  a  com- 
fortable support,  my  wife  to  he  judge  of  the 
amount  she  may  need. 

"Third.  After  the  death  of  my  wife  I  will  and 
direct  that  my  estate  be  divided  into  seven  equal 
parts.  I  devise  and  bequeath  absolutely  and  in 
tee  simple  to  m^  brother  James'  H.  ^art  one 
seventh  of  my  said  estate,  to  my  brother  W.  W. 
Hurt  one  seventh  of  my  said  estate,  to  my  sister 
Elizabeth  Shaffer  (wife  of  John  R.  Shaffer),  one 
seventh  of  my  said  estate,  and  to  the  children  of 
my  sister  Margaret  A.  Repass  to  be  divided 
equally  between  her  said  children,  one  seventh  of 
my  said  estate. 

"Should  either  of  my  brothers  above  named  or 
my  sister  die  before  my  wife,  then  the  parent's 
portion  shall  go  to  their  descendants  if  any.  If 
any  dies  without  descendants,  then  his  or  her 
share  is  to  be  divided  among  my  other  devisees 
and  legatees,  in  the  proporticms  and  according 
to  the  conditions  and  limitations  set  forth  in  the 
other  clauses  of  this  my  wHl." 

Then  follows.  In  subsequent  parts  of  the 
win,  provisions  as  to  the  persons  entitled  to 
take  such  seven  parts  of  the  estate  "aft^ 
the  death  of  my  wife,"  as  repeatedly  stated 
In  the  will. 

The  will  is  (dated  October  8,  1011.  llie 
testator  died  on  April  20,  1916,  and  the  will 
was  probated  on  May  S,  1915.  The  widow 
was  then  about  65  years  of  age. 

At  the  time  of  his  death  the  estate  of  the 
testator  consisted  of  real  estate  and  tangi- 
ble and  Intangible  personal  property.  Ilie 
real  estate  conristed  of  a  IS-room  dwelling 
house  located  on  a  large  lot  oC  2%  acres  In 
the  tovra  of  Wythevllle,  Va.,  where  the  tes- 
tator and  bis  wite  resided  at  the  time  of  his 
death,  anU  several  othw  houses  and  lots^ 
rented  out,  and  some  vacant  land  In  and  near 
such  town,  which  might  be  cultivated  or  rent- 
ed ont  for  cultlvatlcm.  The  tangible  i>ersonaI 
property  consisted  of  household  and  kitchen 
furniture,  a  Ford  automobile,  and  a  oow. 
The  Intangible  personal  property  consisted  oil 
stock  In  the  Wythevllle  Sanitary  Company, 
money  In  bank,  notes  and  bonds  for  money 
lent  out,  accounts  of  debts  <due  testator,  and 
a  life  insurance  policy  of  $1,000.  The  apprais- 
ed value  ot  said  property  Is  as  follows : 

Real  estate: 

Said  residence  and  lot <  3.500.00 

Other  improved  real  esUte 6J25O.O0 

Unimproved  real  estate 2,450.00 

$12,200.00 
Tangible  personal  property  .........       ^25.00 

Intangible  personal  property: 

Said  stock  $   687.50 

Money  in  bank 855.23 

Notes,  bonds,  and  ac- 
counts considered  good 
by  executor    3,217.56        4,760.29 


Total  estate 


$17,386.29 
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The  testator  never  bad  a  large  income. 
He  was  deputy  clerk  of  ttie  circuit  court  for 
ilx  years,  In  tbe  latter  part  of  Ills  life,  but  for 
several  years  before  bis  death  he  was  In 
bad  health  and  had  no  income  except  from 
his  property,  which  at  such  time  was  about 
tbe  same  as  when  he  died.  He  accumulated 
his  estate  in  small  amounts  by  careful  saving. 
He  had  no  children.  He  and  his  wife  lived 
in  the  residence  above  named  for  a  number 
of  years  before  his  death.  Their  manner  of 
life  was  comfortable,  but  frugal.  The  wife 
did  the  housework,  except  occasionally  she 
would  hire  extra  help,  and  testator  did  the 
most  of  tbe  work  about  the  home,  such  as 
caring  for  tbe  flres,  etc.,  when  not  too  unwell 
to  do  so.  They  kept  no  servant  regularly. 
In  testator's  lifetime,  when  heat  was  needed, 
they  had  fires  in  grates,  as  well  as  in  the  hot- 
water  fnmace,  because  they  preferred  the 
op^n  fires.  The  living  expenses  of  testator 
and  his  wife  daring  tbe  last  years  of  hiis  life 
were  less  than  $50  per  month,  including  in- 
surance on  and  upkeep  of  his  property  and 
other  expenses  Incidental  thereto,  as  stated 
by  him,  in  accordance  with  the  testimony  of 
his  widow. 

Testator  and  hia  wife  lived  for  the  most 
part  to  themselves.  Tbe  persons  entitled  In 
remainder  under  said  wUl  did  not  live,  nor 
were  they  muA,  with  the  testator  in  recent 
years,  some  living  in  remote  states;  one 
nephew  not  having  been  beard  of  by  testator 
for  years,  as  stated  in  the  will. 

The  widow  bad  at  the  death  of  testator, 
and  bas  still,  a  .  small  separate  estate  of 
about  $1,580,  money  lent  out  at  Interest,  of 
which  $750  was  derived  from  sale  of  a  small 
parcel  of  land  inherited  by  her,  and  the  resi- 
due sbe  accumulated  by  small  savings. 

The  executors  acting  under  said  will  have 
delivered  to  said  widow  all  of  said  tangible 
personal  property  for  her  use,  but  have  not 
delivered  to  her  any  of  the  Intangible  person- 
al property. 

The  widow  occupies  the  said  dwelling 
house  and  lot,  in  which  she  and  her  husband 
resided  at  and  before  his  death  as  aforesaid. 

The  executors  are  paying  over  to  the  wid- 
ow all  of  the  net  income  derived  from  the 
real  estate  and  Intangible  personal  property 
aforesaid.  From  this  source  the  widow  re- 
ceived, during  the  first  13  months  after  tes- 
tator's death,  $698.12,  or  an  average  of  $53.- 
70  per  month.  During  the  months  of  May, 
Jane,  and  July,  1916,  she  received  $287.0S  of 
the  exefcutors,  or  $71.75  per  month.  Up  to 
September,  1816,  a  period  of  17  months,  she 
received  of  tbe  executors  $985.15,  or  an  aver- 
age of  $57.95  per  month.  The  evidence 
shows  that,  as  estimated  in  1916,  the  probable 
net  Income  from  such  property  will  be  $700  or 
$800  per  year. 

Since  testator's  death,  "Uttle  John  Hurt,"  a 

nephew  of  testator,  about  12  years  of  age,  has 

lived  with  the  widow  and  a  brother  of  hers, 

who  lives  in  the  same  town,  has  spent  a 
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part  of  his  time  with  her.  Wltb  their  as- 
sistance about  caring  for  the  flres  and  doing 
chores  about  the  place,  th6  manner  of  life  of 
the  widow  has  been  practically  the  same  as  it 
was  before  her  husband's  death.  She  does 
practically  the  same  work  now  as  uefore  the 
testator's  death,  and  lives  practically  as  com- 
fortably. It  la  true  that  she  has  dispensed 
with  a  phone,  which  was  in  the  house  before 
her  husband's  death,  and  that  she  has  not 
used  the  automobile  since  such  death,  for 
lack  of  renewal  of  the  tires  to  it,  and  uses 
the  grates  for  heating  the  bouse  in  winter 
altogether.  Instead  of  making  use  of  tbe  hot- 
water  furnace.  These  changes  have  been 
made  in  order  to  economize,  and  In  August, 
1916,  when  her  deposition  was  taken,  the 
widow  found  the  Increased  expense  of  living 
such  that  it  was  difficult  for  her  to  live  on 
her  said  income  from  his  estate  In  the  same 
way  that  she  and  her  husband  lived.  She 
refers,  also,  .to  having  bad  to  borrow  money 
twice  to  pay  her  expenses;  but  this  proved 
to  be  a  trifling  matter  of  $2.50,  borrowed 
from  a  niece,  and  the  same  amount,  borrowed 
later  from  another,  to  pay  that  back.  The 
automobile  was  used  but  little  in  her  hus- 
band's lifetime. 

The  heating  the  house  by  tbe  hot-water 
furnace  doubtless  grew  more  expensive  after 
the  testator's  death,  and  the  loss  of  the  use 
of  the  phone  was  to  some  extent  a  discom- 
fort But  the  preponderance  of  the  evidence 
shows  that  as  of  tbe  time  of  the  death  of  her 
husband,  even  with  the  increased  cost  of 
living,  the  whole  of  said  net  income  since  re- 
ceived by  the  widow  would  have  been  suffi- 
cient to  provide  a  comfortable  support  for  her 
in  that  mode  of  and  situation  in  life  to  which 
she  had  been  accustomed  to  live. 

W.  B.  Kegley,  of  Wythevllle,  for  appel- 
lants.  W.  S.  Poage  and  Jos.  C.  ShaXCer,  botb 
of  Wythevllle,  for  appellee^ 

SIMS,  J.  (after  stating  tbe  facts  aa  above). 
The  dabn  of  tbe  widow,  the  appellee,  is  that 
under  said  will  she  Is  entitled  to  and  is  the 
absolute  owner  of  tbe  intangible  personal 
property  aforesaid.  This  claim  rests  chiefly 
upon  the  construction  placed  upon  that  por- 
tion of  the  second  clause  of  tbe  will  which 
provides,  inter  alia,  that  "they  [the  execu- 
tors] shall  take  charge  of  my  personal  estate 
and  convert  the  same  into  money,  except  so 
much  as  my  wife  may  desire  to  keep  for  her 
use" ;  and  it  is  contended  that  by  the  same 
clause  the  wife  is  to  be  the  Judge  of  the 
amount  she  may  need.  That  is  to  say.  It  Is ' 
contended  for  appellee  that  the  language, 
"personal  estate,"  quoted,  includes  the  In- 
tangible as  well  as  tbe  tangible  personal  es- 
tate, and  that  the  Jus  dlsponeudl  thereof  Is  in 
eftect  given  to  her  by  the  provisions  of  the 
will  allowing  her  "to  keep  for  her  use"  so 
much  thereof  as  she  "may  desire,''  and  mak- 
ing her  ."the  Judge  of  the  amount  she  may 
need,"  bringing  the  case. within  the  fftmillar 
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nde  laid  down  In  the  May  and  Joynes  Case, 
20  Grat  (61  Va.)  692,  and  subsequent  Vir- 
ginia cases  applying  such  rule. 

The  position  Is  also  taken  in  behalf  of  the 
appellee  that,  when  the  "four  comers"  of  the 
will  are  examined  in  the  light  of  the  facts 
and  circumstances  surrounding  the  parties  at 
the  execution  of  the  will  and  prior  thereto, 
the  will  shows  that  the  testator  intended  his 
widow  to  take  and  use  the  personalty  (in- 
tangible as  well  as  tangible)  in  such  man- 
ner as  she  might  elect,  and  that  this  would 
give  her  the  absolute  title  thereto. 

In  the  view  we  take  of  the  case,  it  will  be 
unnecessary  for  us  to  discuss  the  rule  of 
May  and  Joynea,  or  the  effect  of  the  amend- 
ment to  section  2418  of  the  Code  of  Virginia 
(see  Acts  190S,  p.  187)  upon  that  rule. 

[1,2]  Counsel  for  appellee  cite  a  number 
of  authorities  to  the  effect  that  the  language, 
"personal  estate,"  used  in  the  clause  of  the 
will  under  consideration,  is  broad  enough  to 
cover  intangible  personal  property.  This  is 
undoubtedly  correct.  They  also  dte  author- 
ity (Ross  T.  Ross,  116  Va.  374,  79  S.  R  343) 
to  the  point  that  such,  indeed,  is  the  tech- 
nical and  accurate  meaning  of  the  language, 
"personal  estate,"  and  that  "when  technical 
words  are  used  they  are  presumed  to  be  used 
technically,  and  words  of  a  definite  legal  sig- 
nification are  to  be  understood  as  used  in 
their  definite  legal  sense,  unless  the  contrary 
appears  on  the  face  of  the  instrument" — to 
quote  from  the  syllabus  of  the  last  cited 
case.    Tnis,  too,  is  well  settled  law.    But — 

[31  It  is  also  weU  settled  that,  while  It  is 
true  thiit  in  the  construction  of  wills  the  in- 
tention of  the  testator,  if  not  inconsistent 
with  gome  established  rule  of  law,  must  con- 
trol, yet. that  intention  must  be  found  in  the 
language  of  the  testator  used  in  the  will — 
in  the  meaning  of  the  words  used  by  the  tes- 
tator, when  properly  interpreted,  rather  than 
his  presiuned  or  8upix>sed  intention.  Ross  t. 
Ross,  supra^ 

As  said  in  Allison  r.  Allison,  101  Va.  643, 
644,  44  S.  E.  906,  63  L.  R.  A.  920: 

"The  object  in  construing  wills  is  to  arrive  at 
the  true  intent  ot  the  testator;  but  that  intent 
is  to  be  gathered  from  the  language  used,  for 
the  object  of  construction  is  not  to  ascertain  the 
presumed  or  supposed,  but  the  expressed  Inten- 
tion of  the  testator— that  is,  the  meaning  which 
the  words  of  the  will,  correctly  interpreted, 
convey." 

Another  statement  of  the  well-settled  rule 
on  this  subject  is  contained  In  the  syllabus 
of  the  case  of  Lindsey  v.  Eckels,  etc.,  99  Va. 
068,  40  S.  E.  23,  and  Is  as  follows: 

"In  construing  a  deed  or  will,  the  object  is  to 
ascertain  the  intention  of  the  maker,  as  gathered 
from  the  language  used  and  the  general  purpose 
and  scope  of  the  instrument,  in  the  light  of  sur- 
rounding circumstances;  and  when  such  inten- 
tion clearly  appears,  by  giving  to  the  words 
their  natural  and  ordinary  meaning,  technical 
rules  of  construction  will  not  be  invoked  to  de- 
feat it." 

[4]  Approaching  the  will  In  the  case  be- 
fore us,  with  the  guidance  of  these  rules  and 


in  the  light  of  the  situation  and  drcom- 
stances  surrounding  the  testator,  it  clearly 
appears  from  the  language  used  in  the  will 
that  he  made  two  provisions  "for  and  during 
the  life  of  his  wife,  for  "her  use"  and  "com- 
fortable support."  It  will  be  observed,  in  the 
first  place,  that  nowhere  is  she  expressly  giv- 
en any  power  of  disposition  of  the  corpus  of 
any  of  the  proi)erty ;  a  clear  and  definite  dis- 
position by  the  testator  himself  being  made  In 
the  will  of  such  corpus  in  remainder  "after 
the  death  of  my  wife"  to  certain  other  per- 
sons and  their  descendants.  Secondly,  the 
provisions  made  for  the  wife  are  twofold :  She 
is  (1)  left  in  possession  merely  of  "so  much" 
(of  the  personal  estate)  as  she  "may  desire  to 
keep  for  her  use"  ;  (2)  certain  income  derived 
by  the  executors  from  the  rental  of  real 
estate  and  the  interest  from  the  personal 
estate  is  to  be  paid  by  the  executors  to  the 
wife  "as  she  needs  It  so  much  as  will  give 
her  a  comfortable  support,  my  wife  to  he  the 
judge  of  the  amount  she  may  need."  The  ex- 
ecutors dre  directed  to  "take  charge  of*  aU  of 
the  personal  estate,  except  that  directed  to  be 
left  In  the  possession  of  the  wife,  "and  con- 
vert the  same  into  money,  *  * .  *  and  shall 
loan  out  the  same  upon  proper  security." 
It  is  clear  that  the  iwovision  of  the  wlU  mak- 
ing the  wife  "the  Judge  of  the  amount  she 
may  need"  refers,  not  to  the  personal  estate, 
which  is  to  be  left  in  her  possession  for  "her 
tise,"  but  to  the  income  from  rental  and  in- 
terest the  executors  are  to  pay  her,  and  to 
that  alone. 

Now,  with  respect  to  the  personal  pr<verty 
CO  be  left  in  the  possession  of  the  wife  for 
"her  use":  The  word  "use"  does  not  in  Its  or- 
dinary meaning  import  any  power  of  di^>osl- 
tion  of  the  corpus  referred  to — the  Jus  dls- 
ponendl  of  the  corpus  — ^but  the  contrary  ;  in- 
deed, only  the  right  to  use  and  enjoy  the 
benefit  of  the  corpus  is  implied  by  the  word 
"use."  In  re  Moor's  Estate,  163  Mich.  353, 
128  N.  W.  199.  The  only  proper  "use"  to 
which  the  intangible  personal  estate  could 
be  put  by  the  wife  would  be  to  enjoy  tibe  in- 
come from  It.  This  "use"  of  it  the  will  it- 
self expressly  provides'  for,  if  it  was  not 
meant  by  the  will  that  this  property  should  be 
left  in  the  possession  of  th^  wife,  in  that  it 
directs  that  the  executors  shall  convert  all 
of  the  personal  estate  not  left  in  the  posses- 
sion of  the  wife  into  money,  "and  shall  loan 
out  the  same  upon  proper  security,"  and  pay 
over  the  inc(Hne  therefrom  to  the  wife,  "as 
she  needs  it,"  etc.  Hence  it  was  not  neces- 
sary that  the  intangible  personal  prcqierty 
should  be  left  in  the  possession  of  the  wife  in 
order  that  she  might  obtain  the  use  of  it. 
The  conversion  of  it  into  money  and  the  lend- 
ing of  it  out  by  the  executors  would  not  have 
at  all  interfered  with  the  only  proper  "nse" 
she  could  have  of  it.  Not  so  as  to  the  tangi- 
ble personal  estate.  The  conversion  of  that 
into  money  by  the  executors  would  have  de- 
stroyed the  benefit  to  the  wife  of  the  natural 
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use  to  which  snch  property  could  and  -would 
be  put  by  her,  If  she  retained  possession  of  It. 

It  seems  clear,  therefore,  that  the  personal 
estate  designated  by  the  will'  as  being  that 
of  which  the  executors  should  not  "take 
charge,"  but  should  leave  the '  possession 
thereof  In  the  wife,  was  tangible  personal 
property  only.. 

Further:  It  is  true  that  the  tangible  per- 
sonal property  kept  by  the  widow  for  her  use, 
because  of  its  perishable  nature,  may  be  con- 
sumed in  the  use,  and,  if  so  consumed,  her 
estate  will  not  be  responsible  therefor  to  the 
remaindermen  under  said  wilL  Bat  the  in- 
tangible personal  property  is  not  of  like  per- 
ishable nature  and  need  not  be  consumed  in 
its  use.  Hence  no  logical  inference  can  be 
drawn,  from  the  inherent  nature  of  tangi- 
ble personalty  aforesaid,  that  the  testator 
meant  to  include  intangible  personalty  in  the 
property  of  whldi  the  executors  should  not 
take  charge. 

The  foregoing  conclusions  gire  effect  to  the 
whole  will,  Its  purposes  and  intention  as  ez- 
IHreased  therein,  in  favor  both  of  the  life  ten- 
ant and  the  remaindermen,  and  do  not  allow 
the  technical  rule  of  construction  of  the  lan- 
guage "personal  estate"  to  be  invoked  to  de- 
feat the  natural  and  ordinary  meaning  with 
which  the  language  is  used  in  the  will  before 
us,  tn  so  far  as  it  refers  to  the  property  of 
which  the  widow  is  to  retain  possession. 

[5]  Again:  When  it  is  remembered  that 
the  will  Is  to  be  construed  as  of  the  date  of 
the  death  of  the  testator,  such  construction 
gives  effect,  too,  to  the  provision  in  his  will, 
which  the  testator  then  properly  regarded  as 
being  ample  to  Insure  "comfortable  support" 
for  his  widow  during  her  life.  As  noted  in 
the  statement  of- facts  above,  the  preponder- 
ance of  the  proof  is  that,  at  the  time  of  tes- 
tator's death,  the  provisions  made  in  bis  will 
for  the  support  of  his  widow  were  sufflcient 
to  afford  her  a  comfortable  support  in  that 
mode  of  and  situation  in  life  to  which  she 
had  been  accustomed  to  live.  If  the  increas- 
ed cost  of  living  since  that  time  has  rendered 
such  provisions  made  by  express  provision  of 
the  will  inadequate  for  such  comfortable  sui>- 
port,  or  should  the  future  increased  cost  of 
living  induce  that  result,  it  Is  to  be  deeply  re- 
gretted; but  we  cannot  on  that  account 
change  the  provisions  of  the  will  to  meet  a 
■contingency  not  foreseen  by  the  testator.  We 
are  satisfied  that,  had  he  foreseen  snch  a  con- 
tingency, the  testator  would  have  made  a 
more  ample  provision  for  his  widow,  to  the 
extent  of  allowing  her  the  right  of  the  jus  dls- 
iwnendi  of  a  portion  and  perhaps  all,  of  the 
corpus  of  his  estate,  If  needed  for  her  com- 
fortable support.  But  clearly  he  did  not  do  so 
by  his  win  as  he  expressed  it.  We  cannot 
change  the  expression  of  it  for  him,  however 
much  we  might  like  to  do  so. 

For  the  foregoing  reasons,  we  are  con- 
strained to  the  opinion  that  there  was  error 


in  the  decree  c<»nplalned  of,  in  so  fiir  as  It 
adjudged  that  the  appellee  was  entitled  to 
elect  to  "keep  for  her  use"  the  Intangible  per- 
sonal property  and  estate  aforesaid,  and 
hence  such  decree  must  to  that  extent  be  re- 
versed. 
Reversed  in  part. 

(121    Va.    491) 
MARKS  et  al.  v.  GOBIA  BROS. 
(Supreme  Court  of  Appeals  of  Virginia.     Sept 
20,  1917.) 

1.  Landlord  and  Tenant  <S=>116(2)— Ten- 
ancy FBOM  Yeab  to  Yeab — Tebmination  at 
Common  Law. 

At  common  law,  a  tenancy  from  year  to  year 
could  be  terminated  at  the  end  of  any  yearly 
period  either  by  the  landlord  or  the  tenant  by 
giving  six  months'  prior  notice  of  purpose  so  to 
terminate. 

2.  Landlobd  and  Tenant  e=3ll6(2)— Ten- 
ancy FBOM  YsAB  TO  Yeab— Tebmination— 
Statute. 

By  direct  provision  of  Code  1904,  i  2785,  a 
tenancy  from  year  to  year  may  be  terminated 
by  eitLer  party  giving  notice  in  writing,  ^)rior 
to  the  end  of  any  yeai',  for  three  months  if  it  b* 
for  land  within  a  city  or  town,  of  his  intentiop 
to  terminate  the  tenancy. 

3.  Lanolobd  and  Tenant  <S=>114(1)— Ten- 
ancy FBOM  Yeab  to  Yeab— Cbeatioh— Teb- 
mination. 

A  tenancy  from  year  to  year  may  be  created 
by  the  express  tcrmstof  a  lease  or  contract,  an 
well  as  by  implication  of  law  from  tiie  holding 
over  of  premises  by  a  tenant  with  the  assent  of 
the  landiord  after  expiration  of  a  definite  term 
of  a  former  tenancy ;  but  when  a  tenancy  from 
year  to  year  is  created  by  the  express  terms  of 
a  lease  or  contract,  the  distinguishing  character- 
istic that  it  may  be  terminated  by  either  party 
on  three  months'  written  notice  to  the  other  is 
never  absent. 

4.  Landlobd  and  Tenant  ®=»114(1)— Ten- 
ancy FBOM  Yeab  to  Yeab. 

If  a  lease  demising  premises  for  successive 
periods  of  a  year  had  left  the  option  to  termi- 
nate on  notice  with  both  landlord  and  tenant, 
it  would  have  created  a  tenancy  from  year  to 
year, 

5.  Landlobd  and  Tenant  €=»90(6)— Option 
to  Hold  Oveb— New  Tebms. 

'V^'here  a  lease  for  successive  periods  of  a 
year,  up  to  eight  years,  gave  the  lessees  the  op- 
tion to  continue  after  termination  of  each  year 
b^  holding  over,  and  to  terminate  the  lease  by 
giving  notice  within  a  certain  time,  on  the  les- 
sees' exercising  the  right  to  hold  over,  the  new 
term  became  an  assured  term  for  the  time  cer- 
tain fixed  by  the  lease. 

6.  Landlobd  and  Tenant  ®=>1— Entbt  into 
Possession  by  Tenant. 

The  relationship  of  landlord  and  tenant  does 
not  exist  unless  and  until  the  tenant  enters  in- 
to possession. 

7.  Landlobd  AND  Tenant  i8=>93,  94(2)— Teb- 
mination OF  Kelaiionshif. 

Where  a  term  or  successive  terms  of  fixed 
duration  is  or  are  demised  by  a  lease,  each  term 
ends  at  the  end  of  the  time  fixed  by  the  lease 
for  its  duration ;  unless  the  tenant  enters  or 
holds  over  possession  into  another  term  the  re- 
lationship of  landlord  and  tenant  as  to  such 
term  never  exists,  and  if  the  tenant  has  entered 
into  possession  for  a  preceding  term  under  the 
lease,  and  vacates  the  premises  at  or  before  the 
end  of  the  term,  the  relationship  of  landlord  and 
tenant  ceases  at  the  end  of  the  term  without 
any  notice  from  either  party  being  necessary 


ftzsFoT  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digest*  and  Indexes 


Digitized  by 


Google 


676 


eS  SOUTHBASTEBN  REP0K7EB 


(Va. 


to  terminato  it,  nnleas  the  paitiea  contracted 
(or  notice  to  be  given. 

8.  iiardlobd  and  tenant  4=>94(2)  —  lease 
Demisino  Successite  Tebub  —  Holding 
Over. 

Where  the  lease  demised  successive  terms  to 
be  held  at  the  tenant's  option,  and  he  holds  over 
possession  from  one  term  into  another,  his  suc- 
ceedingr  possession  is  under  the  lease  for  the 
succeeding  term  demised  by  it,  and  if  such  term 
is  for  a  term  certain,  as  for  one  year,  it  is  an 
estate  for  years,  and  will  end  at  the  end  of  such 
year  without  notice  to  or  from  the  tenant  to 
quit,  unless  the  lease  provides  for  notice. 

9.  liandlo&d  and .  tenant  «=»&4(3)— lease 
Deuisinq  Successive  Tebhs  —  Holding 
Over— Notice  op  TSbmination. 

If  a  lease  demising  successive  terms  pro- 
vides for  notice  of  termination  to  be  given  aft- 
er a  holding  over,  what  notice  must  be  given, 
and  when,  depends  only  upon  the  specific  provi- 
sion on  the  subject. 

10.  liANDLOBD  AND  TENANT  <S=»116(2)— TEN- 
ANCY FROM  Yeab  to  Yeab— Statute. 

If  a  tenant  should  hold  over  possession  of 
premises  from  one  term  demised  by  a  lease  into 
another  not  demised,  or  so  demised  tbpt  the  du- 
ration of  such  succeeding  term  is  left  uncertain 
by  the  lease  in  that  both  landlord 'and  tenant 
have  an  option  of  terminating  it  at  the  end  of 
any  year  on  notice  not  provided  by  the  lease 
but  by  law,  a  tenancy  from  year  to  year  would 
be  created  in  the  tenant,  to  which  Code,  i  2785, 
providing  that  a  tenancy  from  year  to  year  may 
be  terminated  by  either  party  giving  notice,  etc., 
would  apply. 

11.  Landlobd  and  Tenant  <8=998— Tenants' 
OPTtoN  TO  Tebminaxe  Lease— Effect. 

The  option  ^ven  tenants  to  terminate  a 
lease  for  successive  periods  of  a  year  could  not 
operate  to  give  the  lessors  a  like  option,  and  did 
not  change  the  estate  demised  from  an  estate 
for  years  into  a  modified  estate  at  will,  whidi  ia 
a  tenancy  from  year  to  year. 

12.  Landlobd  and  Tenant  «=>94(6)— Leasb 
fob  Successive  Tebms  of  Yeab— Termina- 
tion. 

Where  a  lease  for  successive  periods  of  a 
year  up  to  eight  provided  that  the  lessees  might 
tttminate  prior  to  a  yearly  period  by  giving 
written  notice,  on  notice  or  termination  being 
given  by  the  lessees  prior  to  a  yearljr  period,  the 
tenancy,  which  was  before  for  a  definite  term  of 
one  year,  ending  on  a  fixed  dat«  unless  another 
year  was  added  at  the  option  of  the  lessees,  was 
not  succeeded  by  another  term  for  a  year,  but 
ended  at  the  termination  of  the  year. 

13.  Landlord  and  Tenant  «=37— Tenant 
Favored  bt  Law. 

In  all  cases  of  uncertain^,  the  tenant  is 
most  favored  by  law,  because  the  landlord,  hav- 
ing the  power  of  providing  expresisly  in  his  own 
favor,  has  neglected  to  do  so,  and  also  on  the 
general  principle  that  every  man's  grant  is  to 
be  taken  most  strongly  against  himself. 

14.  Frauds,  Statute  of  «=58(1)— Landlobd 
AND  Tenant  9=>114(2)  —  tenancy  fbox 
Yeab  to  Yeab. 

Where  a  tenant  enters  under  a  lease  void 
under  the  statute  of  frauds  (Code  1904,  g  2413) 
because  not  under  a  seal  and  for  a  longer  term 
than  five  years,  the  tenancy  is  one  from  year  to 
year. 

15.  Landlobd  and  Tenant  9=394(6) — Lease 
FOB  Successive  Periods  of  Yeab— Notice. 

If  a  lease  for  successive  periods  of  a  year, 
up  to  eight,  gave  the  lessees  an  option  to  ter- 
minate by  giving  notice,  notice  for  a  reasonable 
length  of  time  before  the  beginning  of  the  suc- 
ceeding yearly  term  was  necessary. 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 


Attachment  for  rent  by  Goria  Broe.  againit 
Max  Marks  and  others.  To  review  a  jadg- 
tuent  for  plaintifiCs,  defendants  bring  error. 
Reversed,  and  cause  remanded  for  new  trial 
la  accordance  wltb  the  opinion. 

This  Is  a  case  of  an  attacbment  for  rent 
sued  out  by  the  defendants  in  error  (platn- 
tUTs  in  the  court  below,  hereinafter  desig- 
nated plaintiffjs)  against  tba  plalntlflCs  In  er- 
ror (defendants  In  the  court  below  and  here- 
inafter designated  defendants). 

nie  rent  sought  to  be  recovered  Is  for 
the  year  from  November  1,  191S,  to  Novem- 
ber 1,  1916. 

The  defendants  entered  into  possession 
of  the  premises  in  question,  located  In  the 
city  of  Roanoke,  under  a  lease  wbldi  was 
not  under  seal. 

The  lease  in  question  was  made  originally 
to  another  lessee,  and  the  original  les- 
see's rights  nnder  It  were  assigned  by  the 
latter  to  the  defendants;  it  was  also  made 
by  a  different  lessor  from  plalntlifs  and  the 
original  lessor's  rights  nnder  It  were  assigned 
to  the  plaintiffs. 

-  The  lease  was  dated  October  26,  1911,  and 
demised  the  said  premises  for  a  t»in  of  one 
year,  commencing  the  1st  day  of  November, 
1911,  "at  a  certain  monthly  rental"  "for  and 
dnrlng  the  term  of  this  lease  as  hereinafter 
expressed."  It  further  provided  that  "0» 
above  letting  Is  upon  the  following  terms  and 
conditions,"  among  whlcji.  In  the  eighth 
clause  of  the  lease,  was  the  following  pro- 
vision: 

"It  is  distinctly  anderatood  and  agreed  be- 
tween the  parties  hereto  that  the  leasee  shall 
have  the  option  of.  leasing  the  said  premises 
from  year  to  year  for  the  additional  term  of 
eight  years,  upon  the  terms,  stipulatifHis,  provi-  ' 
sions,  and  requirements  above  eimmerated." 

None  of  the  'terms,  stlpUlatlonB,  provi- 
sions, and  requirements"  referred  to  are 
material  In  this  case,  except  tboee  above 
mentioned. 

The  original  lessee  entered  Into  posses- 
sion nnder  said  lease  November  1,  19U. 
Before  the  expiration  of  the  said  first  tenn 
of  one  year,  the  said  assignment  of  the  lease 
was  made  to  the  defendants  and  ttaey  en- 
tered into  possession  of  the  premises  there- 
under. 

Before  the  expiration  of  the  said  one- 
year  term  ttie  defendants  gave  the  original 
Iess<Hr  notice  nnder  the  lease  "tiiat  they 
would  accept  the  optlcHial  right  ther^n  pro- 
vided for  and  continue  in  possession  of  the 
Inilldlng.'"  As  a  matter  of  fact  no  provi- 
sion for  any  notice  Is  contained  In  the  orig- 
inal lease,  but  this  Is  Immaterial  as  no  ques- 
tion Is  raised  In  the  Instant  case  vritb  re- 
spect to  the  electl<»  of  the  defendants  to 
continue  the  lease  beyond  the  first  term  of 
one  year  for  the  second,  third,  and  fourth 
one-year  terms. 

Accordingly  the  defendants  held  over  be- 
yond the  one-year  term  Into  the  second  year. 
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On  Janaary  1,  101S,  during:  snch  second 
year,  while  the  original  lesjsor  was  still  the 
owner  of  the  premises  on  addendum  was 
added  to  said  lease  (the  addendum  also  not 
being  under  seal),  which  was  written  on  the 
back  thereof  and  subscribed  to  by  both  such 
original  lessor  and  the  defendants,  by  which 
it  was  agreed,  Ut^r  alia,  that  the  defend- 
ants should  have  "the  right  of  renting  same 
(said  premises)  from  year  to  year  as  i)ro- 
vlded  for  In  clause  8  hei«of,  and  that  the 
option  of  leasing  the  same  ttom  year  to 
year  shall  be  construed  to  mean  that  the 
rent  from  year  to  year  shall  continue  until 
the  said  Markd  Company  shall  glTe  a  notice 
to  teitelnate  samfe  prior  to  any  yedily  perl* 
od  therein  menttone^.**. 

On  October  12,  1016,  the  leased'  building 
was  so  far  destroyed  by  fire  that  the  def«id- 
ants  who  were  then  occupying  It  under  said 
lease,  and  had  been  paying  iint  monthly  ill 
accordance  therewith,  could  not  continue  to 
occupy  It. 

On  October  22, 1915,  defendants  gave  plain- 
tiffs notice  in  writing  that  "pnrsuant  to  the 
terms  of  tie  contract  of  lease"  aforesaid  "by 
which"  they  had  been  "tenants  of  dald  build- 
ing" they  would  on  "the  25th  day  of  Octo- 
ber, 1915,  vacate  said  premises  and  surrender 
the  possession  thereof  to  the  plalnttfTs." 

On  October  25,  1916,  a  further  notice  In 
writing,  to  the  same  effect,  was  given  by  de- 
fendants to  the  plaintiffs  and  on  thkt  day 
the  former  vacated  tiie  premises  atid  sur- 
rendered possession  thereof  to  the  plalntilfs. 

Thereupon  contractors  employed  by  plain- 
tiffs entered  upon  the  premises  and  commenc- 
ed the  repair  work  rendered  necessary  by 
the  fire,  which  was  completed  on  November 
114915.  On  the  latter  date  plaintiffs  gave 
notice  in  writing  to  defendants  that  the  re- 
pairs to  the  said  building  on  said  premises 
bad  been  completed,  but  defendants  did  not 
reoccnpy  same,  and  this  action  was  institut- 
ed for  rent  as  aforesaid. 

The  action  was  instituted  upon  the  con- 
tract contained  in  the  lease,  and  not  upon 
any  implied  promise  of  defendant  to  pay  the 
rent  sued  for. 

There  was  a  trial  by  Jury  which  resulted 
in  a  verdict  for  the  plaintiffs. 

The  trial  court  instructed  the  jury  that 
under  the  lease  Introduced  In  evidence,  "the 
defendants  were  tenants  from  year  to  year, 
and  that  such  a  tenancy  may  be  terminated 
by  givlug  the  landlord  three  months'  notice 
in  writing  prior  to  the  expiration  of  the  cur- 
rent year,  and  if  the  Jury  shall  believe  from 
the  evidence  that  such  notice  was  not  given 
in  tills  case  by  the  defendants,  they  shall 
find  for  the  plaintiffs." 

The  assignments  of  error  are  based  on 
the  giving  of  said  Instruction,  the  refusal 
of  Instructions  asked  for  by  the  defendants 
to  the  effect  that  the  lease  aforesaid  cre- 
ated an  estate  for  years  and  not  a  tenan- 
cy from  year  to  year,  and  the  refusal  of  the 


court  to  set  aside  the  said  verdict  as  con- 
trary to  the  law  and  the  evld«ice. 

A.  B.  Hunt  and  M.  P.  Burks,  Jr.,  both  of 
Roanoke,  for  plaintiffs  in  error.  Johnston  & 
kzard,  of  Roanoke,  for  defendants  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
1.  The  sole  question  raised  by  the  assign- 
ments of  error  in  this  case  is  whether  the 
tenancy  of  the  defendant  under  the  lease 
above  mentioned  was  a  tenancy  from  year  to 
year. 

[1]  A  tenancy  from  year  to  year  has  a 
well-defined  meaidng  in  Qie  law.  At  common 
law  it  was  an  inseparable  and  invariable 
incident  of  a  tenancy  from  year  to  year 
that  it  could  be  terminated ,  at  the  end  of 
any  yearly  period,  either  by  the  landlord  or 
tenant,  by  giving  six  months'  prior  notice 
of  the  purpose  to  so  terminate  the  tenancy. 

W  By  statute  with  us  (sectlcm  2785,  Code 
Va.)  it  is  provided  that: 

"A  tviuncy  from  year  to  year  may  be  ter- 
minated by"  either  party  giving  notice,  in  writ- 
ing, prior  to  the  end  of  any  year,  for  three 
months  if  it  be  for  land  widiin  *  *  *  (a) 
city  or  town,  of  hie  intention  to  terminate  the 
same." 

In  the  case  of  a  tenancy  from  year  to 
year,  therefbre,  formerly  at  commop  law  and 
now  by  statute,  both  the  landlord  and  ten- 
ant had  and  have  the  option  to  terminate 
the  tenancy  at  the  end  of  any  yearly  period 
by  giving  notice  as  aforesaid. 

The  statute  by  its  express  terms  requires 
the  notice  th»ein  mentioned,  to  be  given  only 
In  cases  of  a  tenancy  from  year  to  year. 
Other  tenancies  are  left  to  be  governed  in 
this  regard  by  the  lease  or  c«wtract  between 
the  parties,  and  notice  to  quit  is  either  re- 
quired or  not  required  aa  may  be  provided 
for  or  hot  provided  for  in  the  agreement 
between  the  parties. 

[3, 4]  It  is  true  that  a  tenancy  from  year 
to  year  may  be  created  by  the  express  terms 
of  a  leaae  or  contract,  as  well  as  by  impli- 
cation of  law  frottt  the  bedding  over  of  the 
premises  by  a  tenant  with  the  assent  of  the  . 
landlord,  after  the  expiration  of  a  definite 
term  of  a  former  tenancy;  but  when  created 
by  the  express  terms  of  a  lease  or  contract 
the  distinguishing  characteristic  that  it  may 
be  terminated,  as  aforesaid,  by  either  party 
upcm  due  notice  to  the  other,  is  never  absent 
If  the  lease  in  the  Instant  case  had  left  tliis 
option  with  both  landlord  and  tenant.  It 
would  have  created  a  tenancy  from  year  to 
year.  Without  this  mutuality  of  right,  or 
option,  of  terminating  it  by  notice,  a  tenan<7 
from  year  to  year  cannot  exist  We  cannot, 
therefore,  regard  the  tenancy  In  the  instant 
case  as  a  tenancy  from  year  to  year. 

[5]  Indeed,  when  we  look  to  the  lease  In 
the  instant  case  we  see  that  the  term  provid- 
ed for  therein  is  for  one  year,  and  after  that 
"from  year  to  year  for  the  additional  tenn  of 
eight  years,"  subject  to  a  provision  in  the 
lease  itself  by  which  the  lessors  give  tibe  les- 
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seea  the  option  to  decide,  in  effect,  whether 
the  term  shall  be  for  one  year  only  or  for  a 
second  term  of  one  year,  or  a  third  like  term, 
or  a  fourth,  or  fifth,  or  sixth,  or  seventh,  or 
eighth,  or  ninth  like  term.  That  is  to  say, 
the  lease  is  for  successive  periods  of  one  year 
each  with  the  option  ta  the  lessees  to  con- 
tinue for  the  respective  periods.  The  lease 
expresses  the  will  of  the  lessors ;  that  is  not 
left  optional  with  them,  to  be  expressed  by 
the  notice  to  quit  which  the  law  requires  as 
Incident  to  a  tenancy  from  year  to  year.  The 
lessees  are  by  the  lease  given  the  option  to 
express  their  will,  not  by  the  notice  which 
the  law  requires  as  incident  to  a  tenancy  from 
year  to  year,  but  by  their  silence  and  holding 
over  to  thus  express  their  will  affirmatively, 
and  by  giving  a  certain  notice,  within  a  cer- 
tain time,  provided  for  in  the  lease,  to  thus 
express  their  will  negatively.  Upon  the  ex- 
ercise of  such  option,  the  mliAIs  of  the  par- 
ties meet,  and  an  express  contract  arises  be- 
tween the  lessors  and  lessees  under  the  lease 
itself,  and  the  new  term  becomes  an  assured 
term  for  a  time  certain,  to  wit,  for  the  time 
fixed  by  the  lease.  The  circumstance  that 
the  lease  will  be  construed  as  a  demise  of 
the  preceding  term  only,  unless  and  until  the 
lessees,  by  the  afHrmattve  exercise  of  their 
option,  enter  upon  a  succeeding  term  (James 
v.  Kibler's  Adm'r,  94  Va.  166,  26  S.  E.  417; 
Doe  v.  Dixon,  9  Bast,  16),  does  not  at  all  af- 
fect the  further  conclusion  that  when  such  an 
option  is  exercised  and  the  succeeding  term 
is  entered  upon  by  the  lessees,  the  new  term 
is  ttiereupon  demised  by  the  lease  and  held 
under  it,  as  aforesaid. 

[8-10]  The  rule  is  elementary  that  the  re- 
lationship of  landlord  and  tenant  does  not  ex- 
ist unless  and  until  the  tenant  Hiters  Into 
possession.  Where  a  term  or  successive 
terms  of  fixed  duration  Is  or  are  demised  by  a 
lease,  each  term  ends  at  a  time  certain,  to 
wit,  the  end  of  the  time  fixed  by  the  lease  for 
the  duration  thereof.  Until  or  unless  the 
tenant  enters  or  holds  over  posse^on  Into 
one  of  such  terms,  the  relationship  of  land- 
lord and  tenant  as  to  such  term  never  com- 
mences to  exist  If  he  has  entered  into  pos- 
Bes.<don  for  a  preceding  term  under  the  lease, 
and  vacates  the  premises  at  or  before  the 
end  of  that  term,  the  relationship  of  landlord 
and  tenant  ceases  at  the  end  of  such  term, 
without  any  notice,  either  from  landlord  or 
tenant,  being  needed  to  terminate  It,  unless 
the  parties  contract  for  a  notice  to  be  given. 
Where  the  lease  demises  successive  terms  to 
'be  held  at  the  option  of  the  tenant,  and  the 
tenant  holds  over  possession  from  one  term 
into  another,  his  succeeding  possession  Is 
held  under  the  lease,  for  the  succeeding  term 
demised  by  the  lease;  and  if  that  term  is 
for  a  time  certain,  to  wit,  for  one  year,  as  In 
the  Instant  case,  it  is  an  estate  for  years, 
and  will  end  at  the  end  of  such  year  without 
notice  from  or  to  him  to  quit,  unless  the  lease 
or  contract  itself  pn  .iJes  for  such  notice  to 
be  given.    If  the  lease  or  contract  provides 


for  a  notice  to  be  giv^  what  notice  most  be 
given,  an<d  when,  depends  alone  upon  micb 
contract  provision  on  the  subject-  The  latter 
Is  the  instant  case.  If  a  tenant  should  hold 
over  possession  of  premises  from  one  term 
demised  by  a  lease  into  another  not  'demised 
by  the  lease,  or,  if  demised,  is  so  demised 
that  the  duration  of  such  succeeding  term  is 
left  uncertain  by  the  lease.  In  this,  that  both 
the  landlord  and  tenant  have  an  option  of 
terminating  it  at  the  end  of  any  year,  upon 
notice,  not  provided  for  by  the  lease  but  by 
law,  that  would  create  in  the  tenant  holding 
over  a  tenancy  from  year  to  year  to  whlcb 
the  statute  above  referred  to  would  apply. 
Bnt  the  last  named  is  not  the  case  before  us. 
See,  as  to  estates  for  years  and  tenancy  from 
year  to  year,  1  Taylor's  Landlord  and  Tenant, 
S  54;  24  Cyc.  058. 

[11]  In  the  former  case,  It  will  be  observed, 
the  landlord  (the  plaintiffs  In  the  instant 
case)  coulid  not  terminate  the  lease  at  the  end 
of  any  year  before  the  expiration  at  all  of 
the  terms  provided  for  therein  by  giving  no- 
tice. The  option  given  the  tenant  (the  de- 
fendants In  the  Instant  case)  to  so  terminate 
the  lease  could  not  operate  to  give  the  plain- 
tiffs a- like  option  (Doe  v.  Dlson,  supra),  and 
hence  does  not  change  the  estate  demised  by 
the  lease  from  an  estate  for  years  (from  suc- 
cessive onft-year  terms)  into  a  modified  estate 
at  will,  which  Is  a  twiancy  from  year  to  year. 

[12,13]  Therefore  In  the  instant  case  the 
option  or  duty  to  give  or  not  to  give  the  no- 
tice on  which  depended  the  result  of  whether 
the  lease  would  or  would  not  extend  to  the 
fifth  succeeding  year,  to  wit,  the  year  from 
November  1,  1915,  to  November  1,  1916,  did 
not  result  from  the  existence  of  a  tenancy 
from  year  to  year  during  the  preceding  occu- 
pancy of  the  premises  by  defendants,  nor 
from  the  statute  (section  2T85,  Code  of  Vi^ 
glnla)?  but  was  derived  and  resulted  from  the 
express  provision  on  the  subject  in  the  lease, 
providing  for  a  notice  to  be  given  by  the  de- 
fendants. That  Is  to  say,  in  the  Instant  case 
this  is  a  matter  resting  solely  In  contract  be- 
tween the  parties,  and  the  rights  of  defend- 
ants under  it  are  to  be  determined  solely  by 
the  construction  of  the  terms  of  such  con- 
tract. Id  certum  est,  quod  certnm  reddl  po- 
test; and  by  the  very  terms  of  the  contract 
in  the  Instant  case,  upon  the  notice  by  de- 
fendants being  given,  as  it  was,  "prior  to  (a) 
*  *  *  yearly  period  therein  mentioned,"  I. 
e.,  prior  to  November  1,  1915,  the  tenancy, 
which  was  before  that  for  a  definite  term  of 
one  year  ending  November  1,  1915,  unless  an- 
other year  was  added  thereto  by  and  at  the 
option  of  the  defendants,  was  not  succeeded 
by  another  term  for  one  year,  but  ended  at 
the  termination  of  that  year.  The  lessors 
contracted  that  this  should  be  the  case. 
They  cannot,  therefore,  complain  of  It  U 
they  had  not  provided  for  a  notice  to  erl- 
dence  the  negative  exercise  of  their  option  by 
the  defendants,  the  lease  would  hare  terui- 
uated  at  the  end  of  any  current  year  by  tbe 
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mere  racatlon  of  the  premises,  by  defendants 
prior  thereto.  Having  provided  by  the  ad- 
dendum to  the  lease  for  a  notice,  they  might 
have  provided  how  many  days  prior  to  the 
beginning  of  any  yearly  period  such  notice 
should  be  given.  If  they  bad  provided  that 
snch  notice  should- be  given  ten  days  or  five 
days  or  any  other  time  prior  to  tiia  begin- 
ning of  any  yearly  period,  plainly  it  would 
not  be  contended  that  the  statute  and  not  the 
contract  would  govern  the  case.  With  such 
a  provision  it  would  be  manifest  that  the 
snbject  rested  solely  in  contract  and  was  not 
governed  by  the  statute.  Can  it  be  less  so 
when  the  provision  in  the  contract  does  not 
stipulate  that  the  notice  shall  be  given  any 
precise  length  of  time  before  the  beginning 
of  any  yearly  period,  but  states,  in  effect, 
that  it  shall  be  sufficient  if  given  at  any  time, 
so  that  it  be  prior  to  the  beginning  of  any 
such  period?  This  being  a  subject  of  con- 
tract, the  lessors  had  the  power  of  providing 
expressly  a  longer  definite  time  of  notice. 
They  neglected  to  do  so.  As  said  by  Taylor's 
Landlord  and  Tenant  In  section  81,  on  the 
subject  of  uncertainties  in  terms  of  leases 
left  optional  thereby:    ' 

"And  in  all  cases  of  uncertainty  the  tenant  .isi 
most  favored  by  law,  because  the  landlord,  hav- 
ing the  power  of  providing  expressly  in  his  own 
favor,  has  neglected  to  do  so ;  and  also  upon  the 
general  principle  that  every  man's  grant  is  to 
l>e  taken  most  strongly  against  himself." 

To  same  ^ect,  24  Cyc.  061. 

To  further  illustrate:  If  instead  of  the  op- 
tion given  by  the  lease  in  the  instant  case  to 
the  defendants  to  terminate  the  lease  at  the 
end  of  any  yeatly  period  by  notice  given  as 
aforesaid,  the  lease  had  given  them  an  option 
to  terminate  such  lease  by  purchase  of  the 
premises  (24  C>-a  1021-1025),  upon  notice  to 
be  given  "prior  to  any  yearly  period  therein 
mentioned,"  could  there  be  any  doubt  that  an 
election  to  purchase  and  notice  of  it  given 
at  any  time  prior  to  the  beginning  of  such  a 
period,  though  but  one  day  or  any  Interval  of 
time  prior  thereto,  would  have  been  sufficient 
and  would  have  terminated  th^  lease  and 
ended  the  lessor's  right  to  rent?  That  is  to 
say,  the  notice  of  the  exercise  of  such  option 
required  by  the  lease  would  have  been  a  mat- 
ter of  contract  solely,  and  defendants'  rights 
under  it  would  have  been  governed  by  the 
terms  of  the  contract  on  the  subject.  24  Cyc. 
990-1Q24.  Can  it  be  less  so  because  the  op- 
tion does  not  require  a  purchase  or  any  other 
thln^  to  be  done  except  the  giving  of  the  no- 
Uce? 

The  case  of  Wbalen  v.  Manley,  68  W.  Va. 
328,  69  S.  K.  843,  is  cited  and  the  following 
quotations,  from  the  syllabus  of  and  from 
the  opinion  in  that  case,  are  urged  in  sup- 
port of  the  cas^  of  the  plaintiffs. 

It  is  said  in  such  syllabus: 

"Holding  over  and  continuing  to  pay  the  same 
rent  by  a  leasee,  under  a  lease  for  twelve 
months,  'with  the  privilege  of  renewal  for  the 
term  of  five  years,  if  the  said  second  party  so 
desires,  at  the  expiration  of  the  said  first  year,' 
without  a  new  lease  executed,  and  without  no- 


tice to  the  lessor  before  or  at  the  expiration  of 
the  first  term  of  his  desire  or  election  to  renew 
said  lease  for  the  additional  term,  renders  liim 
tenant  from  year  to  year. 

In  the  text  it  is  said: 

"Reason,  as  well  as  the  weight  of  judicial  au- 
thority, justifies  us  in  holding,  as  the  circuit 
court  did,  that  simply  holding  over  after  the  eX' 
piration  of  a  lease  containing  a  bare  covenant 
to  renew,  «nd  paying  rent  according  to  the 
terms  of  the  old  lease,  does  not  amount  to  an 
election  to  renew,  but  constitutes  the  tenant  a 
tenant  from  month  to  month  or  year  to  year, 
depending  on  the  terms  of  the  lease  as  to  rent 
or  rental  periods." 

It  will  be  found  from  an  examination  of 
that  case,  however,  that  the  court  draws 
the  distinction  found  In  tlie  cases  between 
leases  containing  covenants  "to  renew"  and 
the  use  of  the  word  "renewed"  as  distinguish- 
ed from  leases  containing  other  words,  and 
expressly  placed  Its  decision  upon  the  ground 
that  it  construed  the  lease  involved  therein 
to  be  merely  a  covenant  to  execute  a  new 
lease,  and  not  a  demise  by  the  lease  in  evi- 
dence. 

There  are  some  nice  distinctions  in  the  au- 
thorities on  this  subject,  which  we  need  not 
enter  into  here,  as  in  the  instant  case  the 
lease  was  clearly  a  demise  of  the  premises 
which  became  operative  immediately  upon 
the  exercise  of  the  option  conferred.  24  Cyc. 
1008.  Hence  the  West  Virginia  case  dted 
and  relied  on,  as  aforesaid.  Is  not  an  authori-' 
ty  affecting  the  instant  case. 

[14]  The  well-settled  rule  that  where  a  ten- 
ant enters  under  a  lease  void  imder  the  stat- 
ute of  frauds  because  not  under  seal  and  for 
a  longer  term  than  five  years  (section  2413, 
Code  Va.),  the  tenaiicy  is  one  from  year  to 
year,  is  urged  upon  our  attention.  But  as  we 
have  seen  the  lease  in  the  instant  case  was 
not  for  a  term  exceeding  five  years,  being  in 
fact  by  reason  of  the  option  aforesaid  for  suc- 
ceeding terms  of  one  year  each,  hence  the  in- 
stant case  does  not  fall  within  such  rule.  See 
5  Bac.  Abr.  (Leases)  pp:  625,  626,  and  James 
V.  Klbler'8  Adm'r,  supra,  for  principle  in- 
volved. 

[16]  With  respect  to'the  time  of  the  notice 
provided  for  In  the  lease  in  the  instant  case, 
this  should  t>e  said:  Had  the  lease  not  pro- 
vided when  such  notice  might  be  given,  but 
required  a  notice,  a  notice  for  a  reasonable 
length  of  time  before  the  beginning  of  the  suc- 
ceeding yearly  term  would  have  been  neces- 
sary. But  since  the  lease  expressly  provides 
when  the  notice  may  l>e  given,  that  concludes 
the  question  with  respect  to  the  time  of  the 
notice,  and  the  reasonable  time  doctrine  or 
rule  has  no  amplication. 

For  the  foregolpg  reasons  we  are  con- 
strained to  hold  that  the  court  below  was  in 
error  in  instructing  the  jury  that  the  tenancy 
in  the  Instant  case  was  a  tenancy  from  year 
to  year,  and  that  the  three  months'  notice 
mentioned  in  the  instruction  above  quoted 
should  hove  been  given  by  defendants.  The 
judgment  complained  of  must  therefore  be  re- 
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verspd,  and  the  cause  reooanded  for  a  new  tri- 
al to  be  had  not  In  conflict  with  the  views  ex- 
pressed in  this  opinion. 
Reversed. 

BURKS,  J.,  absent 


(121    Va,    338) 

COOPER'S   AI>M'a  V.   C0MM0N.WEA1.TH 

et  aL 
(Supreme  Coort  of 'Appeals  of  Virginia.    Sept. 

20,  1917.) 
1.  DoMiciuc   €=»2  —   DiSTiNOUisHED    neoM 

"Residence." 
•'Residence"  and  "domicile"  are  not  aynon- 
ymotts,  "domicile"  having  the  larger  significance, 
and  "residence"  depending  upon  the  subject- 
matter  and  connetition  in  wbidi  it  is  used,  and 
may  be  either  a  person's  permanent  or  tem- 
porary abode.  In  construing  statutes,  the  word 
"residence"  depends  upon  the  context  and 
legialatiye  purpose. 

[Ed.  Note.— For  other  deSnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Domicile ; 
Residence.] 
2  Taxation  «=»254— Pkopkbtt  or  NoNRmst- 

DENTS  —  STATDTT  —  "ReSIDIHO    TBUBBEIN'  — 

"Residing  in  hib  Distbict." 
The  words  "residing  therein"  and  "residing 
in  his  district"  as  used  in  Code  1904,  K  491, 
494,  as  amended  by  Acta  1915,  c.  147,  relating 
to  taxes  upon  intangible  property  having  no 
other  situs  for  taxation,  refer  to  domicile  in  the 
district  of  the  local  commissioner  of  revenue 
who  makes  the  assessment. 

3.  DoMicnx  <S=»8— Change  oe  —  Btteden  of 

Where  a  person's  domicile  had  been  out- 
side the  state  since  childhood  and  prior  t6 
1906,  the  burden  was  upon  those  alleging  change 
of  domicile  to  establish  it. 

4.  DoMicii-E  «=»10— Evidence— BJxKKCME  or 
"voting  Franchise.  ,  ,    ^     .  ,,         _^    , 

In  cases  of  doubtful  domicile,  particular 
significance  should  be  attached  to  repeated  ex- 
ercise of  the  right  to  vote,  because  such  right  de- 
pends upon  citizenship  and  domicile. 

6.  Taxation  <s=>254  -  DoHiciUfr-SnrnciiN- 
OT  or  Evidence.  »  -j    4.v„ 

Deceased's  domicile  KM  to  be  outside  the 
state  so  as  to  exempt  his  intangible  property 
^m  taxation,  although  he  had  actually  resided 
Sithinthe  state  for  seiferal  years,  but  had  voted 
S  h  8  fomer  residence,  was  pwitmaster  there, 
Snd  had  ™ntinually  asserted  that  he  had  not 
chang^  his  domicile,  and  the  failure  of  local 
taxation  suUiorities  to  contest  the  issue  made  by 
hinTaB  to  his  legal  domicile  during  hishfetime 
^uld  be  consideAicI  in  weighing  the  testimony. 

Appeal     from     Circuit     Court,     Roanoke 

Proceeding  by  the  Oommonwealth  and 
others  against  C.  I*  Hatcher,  administrator 
of  Thomas  H.  Cooper,  deceased,  to  assess 
taxes  against  the  estate  under  Code  1904,  H 
667,  671.  The  administrator  asks  correc- 
tion and  cancellaUon  of  assessment  of  In- 
tangible property.  Judgment  holding  admin- 
istrator liable  for  taxes  assessed  in  favor  of 
Comraonwealth,  pursuant  to  Acts  1916,  c.  491, 
and  the  administrator  appeals.  Reversed  and 
remanded. 

Jackson,  Henson  &  Saul,  of  Salem,  and  Jos. 
M.  Sanders,  of  Bluefleld,  W.  Vs.,  for  appel- 


lant The  Attorney  General,  J.  D.  Lossn  and 
R.  T.  Hubard,  both  pf  Salem,  and  Klme  & 
Klme,  of  Roanoke,  fpr  appellees. 

PBBNTIS,  J.  The  question  in  this  case  is 
whether  or  not  the  Intangible  property  of  the 
estate  of  Thomas  H.  Cooper,  deceased.  Is  lia- 
ble to  taxation  by  the  commonwealth  of 
Virginia,  the  county  of  Roanoke,  school  dis- 
trict No.  6  of  Rosjioke  county,  and  the  town 
of  Salem,  and  depends  upon  whether  bis  domi- 
cile for  several  years  before  his  death  was 
at  Salem,  Boanc^e  county,  Va.,  or  at  Cooper's, 
Mercer  county,  W.  Va.  The  assessments  hav- 
ing been  made  in  1915  for  the  years  1908  to 
1915,  inclusive,  a  U  iHatdier,  sheriff  of 
Roanoke  county  and  as  sudi  adn^istrator  of 
the  decedent,  alleging  that  such  assessments 
are  erroneous,  applied  under  sectloiw  507  aad 
571  of  the  Code  for  their  correction  and  can- 
cellation. 

By  consent  and  for  convenience  the  motions 
were  heard  together  and  a  single  Judgment 
entered.  The  trial  court,  being  of  the  opin- 
ion that  Cooper  was,  within  the  meaning  of 
the  tax  laws,  a  resident  of  Virginia  from 
1906  until  his  death,  held  the  appellant  liable 
Dor  all  the  taxes  assessed  In  favor  of  the 
commonwealth,  and  pursuant  to  the  statute 
(Acts  1916,  p.  827,  construed  in  Common- 
wealth  r.  United  Cigarette  Machine  Co.,  92 
S.  B.  901)  relieved  him  from  all  local  taxes 
prior  to  the  year  1912,  but  held  him  liable  for 
such  local  taxes  for  the  years  1912  to  1013^ 
Inclusive. 

The  facts  are  that  Thomas  H.  Cooper,  who 
had  been  domiciled  In  West  Virginia  since 
his  childhood,  in  1904  brought  his  wife  and 
children  to  the  town  of  Salem.  He  there 
bought  12  acres  of  land  and  erected  a  Talu- 
able  dwelling  thereon,  the  cost  of  whidi  was 
variously  estimated,  hut  which  was  assessed 
for  taxation  in  1915  at  $32,000,  and  its  mai^ 
ket  value  is  estimated  to  be  between  $50,000 
and  $60,000.  Ue  with  bis  f&mily  oocnpied 
this  dwelling  from  Its  completion  ontll 
March,  1911,  when  he  died.  When  he  first 
went  to  Salem,  and  on  every  other  occasi^m 
when  the  matter  was  referred  to,  he  averred 
that  his  residence  there  was  only  temporary ; 
that  he  came  for  the  purpose  of  educating  his 
children;  and  that  he  proposed  to  retain 
his  domicile  and  citizenship  In  the  state  of 
West  Virginia  and  to  return  to  his  home  there 
when  his  purpose  was  accomplished.  ^Dur- 
ing all  of  this  period  he  paid  his  patX  tax  an- 
nually in  West  Virginia,  and  voted  regularly 
at  Cooper's  to  that  state.  At  the  time  be 
came  to  Virginia  and  to  the  end  of  1909,  as 
certified  In  the  hill  of  exceptions,  he  was 
postmaster  at  CJoaldale,  a  mining  village  two 
or  three  miles  from  Cooper's,*  and  he  was  his 
father's  administrator  in  West  Virginia.  He 
was  the  general  manager  of  the  McDowell 
Coal  &  Coke  Company  and  of  the  Coaldale 
Coal  &  Coke  Company,  and  president  of  the 
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iMB  Creek  Coal  A  Coke  Company.  Be  vas 
a  director  of  the  Bank  of  Bramwell,  W.  Va., 
and  of  the  Fidelity  Bank  &  Trust  Company  of 
Bluefield,  W.  Va.,  all  Of  vblch  positions  he 
held  np  to  tbe  date  of  bis  deatb.  As  an  officer 
of  the  coal  companies  above  mentioned,  be  ac- 
tively managed  their  business,  which  was 
large,  received  a  salary  therefor,  and  his 
babit  was  to  go  to  West  Virginia  and  remain 
two  or  three  days,  every  ten  days  or  two 
weeks,  for  the  purpose  of  attending  to  his 
business  there.  He  reserved  a  room,  which 
be  called  his  own,  in  a  house  on  the  property 
of  one  of  these  companies  at  Cooper's,  which 
was  occupied  by  bis  mother.  A  very  large 
part  of  his  estate  was  Invested  In  the  stocx 
of  these  coal  mining  companies.  When  be 
first  came  to  Virginia  the  commissioner  of 
tbe  revenue  at  Salem  proposed  to  assess  him 
for  capitation  tax,  and  demanded  Siat  he  list 
his  intangible  property  for  taxation,  for  he 
was  known  to  be  well  to  do,  but  he  denied  his 
liability  therefor,  daiming  that  he  was  not 
domiciled  in  the  state  of  Virginia,,  did  not 
propose  to  change  bis  domicile  from  West 
Virginia,  and  stated  that  he  was  postmaster 
at  Coaldale  and  required  by  tbe  federal  gov- 
ernment to  maintain  a  residence  there,  and 
therefore  he  only  listed  his  tangible  personal 
property  in  Salem  for  taxation.  Each  year 
thereafter,  when  the  tax  interrogatories  were 
presented  to  him,  he  erased  all  those  portions 
thereof  which  would  indicate  that  he  was 
domiciled  In  Virginia,  and  always  refused  to 
list  or  pay  any  capitation  or  intangible  prop-' 
erty  tax  in  Virginia,  but  he  annually  listed 
and  paid  taxes  on  his  household  furniture 
and  other  tangible  property  in  Salem.  Short- 
ly after  his  death,  bis  widow,  on  March  29, 
1911,  by  a  writing  filed  in  the  county  clerk's 
office  of  Mercer  county,  W.  Va„  waived  her 
rlgbt  to  qualify  there  as  administratrix  of 
her  busband's  estabe^  requested  that  his  brotH- 
er,  Edward  Cooper,  be  appointed  his  admin- 
istrator, and  upon  ber  motion  he  was  ap- 
pointed. Edward  Cooper  took  immediate 
cbarge  of  all  of  his  estate,  some  of  the  se- 
cnrities  being  in  a  safe  deposit  vault  in 
Salem,  and  some  in  a  West  Virginia  bank, 
and  has  proceeded  to  administer  his  estate 
Tinder  that  appointment.  Four  years  thiere- 
after,  in  1915,  by  an  order  of  the  circuit  court 
of  Eoanoke  county,  Va.,  Cooper!B  estate  was 
committed  to  C.  L.  Hatcher,  aherUf  of  Roan- 
oke county,  the  appellant  here,  and  thereafter 
In  1915  the  assessments  complained  Of,  $180,- 
000  of  Intangible  property  and  $25,000  income, 
for  the  years  1908  to  1915,  Inclusive,  were 
made.  The  Virginia  administrator  testified 
that  no  property  has  come  into  his  hands  aa 
such  administrator,  and  that  he  knows  of 
none  within  the  state  of  Virginia  which  will 
come  into  his  possesslob  to  be  administered. 
TO  Justify  the  assessments  these  facta  are 
relied  on:  That  the  decedent.  Cooper,  was 
a  student  at  Roanoke  College,  Salem,  Va., 
and  marrlled  a  resident  of  that  town.    Of  tbe 


mai^lage  six  children  were  bom;  Ave  while 
they  were  In  West  Virginia,  and  one  after 
tbelr  return  to  Salem.  He  did  not  own  any 
residence  In  West  Virginia,  but  While  there 
occupied  one  owned  by  one  of  the  coal  com- 
pfiuies  with  which  he  was  connected.  When 
be  came  to  Salem,  be  brought  his  household 
furniture  with  him.  While  there  he  be- 
came a  stockholder  in  the  Farmers'  National 
Bank  of  Salem,  a  stockholder  and  officer  In 
the  Colonial  Bank  of  Roanoke,  a  stockhold- 
er, director,  and  president  of  the  Catawba 
Valley  Hallway  &  Mining  Company,  extend- 
ing about  six  miles  from  Salem,  stockhold- 
er and  official  of  the  Cooper  Silica  &  Glass 
Company,  tncotporated,  and  of  the  Consum- 
ers' FUel  Company,  Incorporatied,  the  last 
four  being  Virginia  corporations.  While  In 
Salem  he  signed  three  certlflcates  for  the 
purpose  of  procuring  three  separate  charters 
in  the  state  of  Virginia,  in  each  of  which 
his  place  of  residence  was  stated  to  be  Salem, 
Va;  In  1909  he  procured  two  life  insur- 
ance policies,  and  In  each  of  bis  applications 
therefor  answered  questions  stating  that 
Salem,  Va.,  was  bis  residence  and  business 
address.  Upon  applications  to  the  secretary 
of  the  commonwealth  of  Virginia  for  his  au- 
tomobile licenses  In  1907  and  1910  his  res- 
idence and  post  office  address  were  said  to 
be  Salem,  Va.  He  became  president  of  the 
Board  of  l^rade  of  Salem.  He  transferred 
bla  cbmrdi  membership  to  the  Methodist 
Episcopal  Church,  South,  at  Salem,  was  on 
tbe  board  of  stewards  of  this  congregation, 
and  was  the  chief  contributor  of  tbe  neces- 
sary money  for  its  new  church  building, 
His  children  went  to  the  public  schools  of 
Salen\  without  the  payment  of  fees,  which 
are  required  of  nonresidents,  though  there  is 
no  suggestion  that  he  ever  refused  to  pay 
sndb  fees,  or  that  he  was  ever  a&ked  to  do 
so.  When  not  on  social  or  business  trips  to 
West  Virginia  or  elsewhere,  he  spent  his 
time  In  Salem.  He  purchased  two  burial 
lots  in  East  Hill  Cemetery,  Salem,  and  re- 
moved the  bodies  of  two  of  his  dead  chil- 
dren and  Interred  them  In  those  lots. 

[1]  Though  frequently  so  used,  "residence" 
and  "domicile"  are  not  synonymous  words 
and  "domicile"  has  the  larger  significance. 
The  meaning  of  the  word  "residence"  depends 
upon .  tbe  subject-matter  and  connection  in 
which  It  is  used.  In  general  terms  it  may  be 
said  to  be  the  dwelling  place  of  a  person, 
but  it  may  be  either  bis  permanent  or  tem- 
poraiy  abode.  In  the  oonstmcdon  of  stat- 
utes, the  meaning  of  the  word  "residence" 
depends  upon  the  context  and  purpose  of  the 
statute.  As  us^  in  one  statute  it  may  clear- 
ly refer  to  a  mere  business  residence,  while 
as-  used  in  another  It  may  Just  as  clearly  re- 
fer to  domicile  as  technically  and  strictly  de- 
fined. In  determining  the  meaning  of  the 
word  in  a  particular  statute,  tbe  legislative 
purpose  and  the  context  must  alwUys  be  kept 
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In  view.  Raymond  v.  Lelshman,  243  Pa.  St. 
64,  89  Atl.  791,  U  R.  A.  1915A,  400,  Ann.  Cas. 
1915C,  783. 

12  J  As  used  in  tbe  Virginia  statutes  (Code, 
§§  401,  494,  as  amended  by  Acts  1915,  p.  219), 
so  far  as  they  relate  to  taxes  upon  intangible 
property,  having  no  other  situs  for  taxation, 
the  words  "residing  therein"  and  the  words' 
"residing  *  •  *  in  his  district"  can  only 
refer  to  persons  domiciled  in  the  district  ol 
the  local  commissioner  of  tbe  revenue  who 
makes  the  assessment,  for  any  other  con- 
etructlon  would  inevitably  lead  to  hopeless 
confusion  and  conflict  between  the  different 
communities  in  this  and  in  other  states,  in 
which  the  taxpayer  might  have  temporary 
residences,  as  well  as  to  multiplied  taxation 
upon  the  same  property.  Pendleton  v.  Con> 
monwealth,  110  Va.  232,  65  S.  E.  536. 

Tbe  distinctions  between  domicile  and  res- 
idence have  been  frequently  defined,  but  the 
difficulties  of  applying  these  distinctions  to 
tbe  facta  of  particular  cases  are  very  great 
indeed. 

No  better  statement  of  the  law  and  of 
these  difficulties  has  been  made  than  that  of 
Chief  Justice  Shaw,  in  the  case  of  Thorn- 
dike  V.  Boston,  1  Mete.  (Mass.)  245,  which 
is  quoted  with  approval  by  Judge  Cooley 
(Cooley  on  Taxation,  641): 

"The  questions  of  residence,  inhabitancy,  or 
domicile — for  although  not  in  all  respects  pre- 
cisely tbe  same,  they  are  nearly  bo,  and  depend 
upon  mnch  tbe  same  evidence — are  attended 
with  more  difficulty  than  almost  any  other 
which  are  presented  for  adjudication.  No  ex- 
act definition  can  be  given  of  domicile;  it  de- 
pends npon  no  one  fact  or  combination  of  cir- 
cumstances, but  from  the  whole  taken  together 
it  must  be  determined  in  each  particular  case. 
It  ia  a  maxim  that  every  man  must  have  a  dom- 
idle  somewhere;  and  also  that  he  can  have 
but  one.  Of  coarse  it  follows  that  his  ex- 
isting domicile  continues  until  he  acquires  an- 
other; and  vice  versa,  by  acquiring  a  new 
domicile,  he  relinquishes  his  former  one.  From 
this  view  it  is  manifest  that  very  slight  circum- 
stances must  often  decide  the  question.  It  de- 
pends upon  the  preponderance  of  the  evidence 
in  favor  of  two  or  more  places;  and  it  may 
often  occur  that  tbe  evidence  of  facts  tending  to 
establish  tbe  domicile  in  one  place  wonld  be  en- 
tirely conclusive,  were  it  not  for  the  existence 
of  facts  and  circumstances  of  a  still  more  con- 
clasive  and  decisive  character,  which  fix  it,  be- 
yond question,  in  another.  So,  on  the  contrary, 
very  slight  circumstances  may  fix  one's  domi- 
cile, if  not  controlled  by  more  conclusive  facts 
fixing  it  in  another  place." 

In  Bruner  v.  Bunting,  15  Va.  Law  Reg. 
616,  Kelly,  Judge,  in  a  contested  election 
case,  summarizes  the  authorities  thus: 

"In  the  case  of  Long  v.  Ryan,  30  Grat.  (71 
Va.)  718,  Judge  Staples,  in  delivering  the  opin- 
ion of  tne  Supreme  Court  of  Appeals  of  Vir- 
ginia, shows  that  'residence'  within  the  mean- 
ing of  the  suffrage  laws  is  clearly  distinguish- 
able from  the  same  word  as  used  in  its  popular 
sense  to  denote  merely  the  act  of  abiding  or 
dwelling  in  a  given  place.  Both  the  word  'res- 
idence' and  the  word  'domicile'  have  been  the 
occasion  of  more  or  less  confusion  by  reason  of 
the  diSertnit  meanings  which '  they  are  used  to 
convey  in  different  connections.  It  may  be 
safely  said,  however,  that  as  used  in  the  "Vix- 


ginia  election  lawa,  'residence'  ia  substantially 
synonymous  with  'domicile'  as  tbe  latter  word 
is  defined  in  the  opinion  of  Judge  Staples  in 
Long  V.  Ryan,  supra.    He  says: 

"  'There  is,  however,  a  wide  distinction  be- 
tween domicile  and  residence,  recognized  by  the 
most  approved  authorities  everywhere.  Domi- 
cile is  defined  to  be  a  residence  at  a  particular 
place,  accompanied  with  positive  or  presump- 
tive proof  of  intention  to  remain  -there  for  as 
unlimited  time.  To  constitute  domicile  tvo 
things  must  concur:  First,  residence;  sec- 
ondly, the  intention  to  remain  there.  Pilson, 
Trustee,  v.  Bushong,  28  Grat.  (70  Va.)  2*29; 
Miteheli  v.  United  States,  21  WalL  350  [22  U 
Ed.  5S4].  Domicile,  therefore,  means  more  than 
residence.  A  man  may  be  a  resident  of  a  par- 
ticular locality  without  having  his  domicile 
there.  He  can  have  but  one  domicile  at  one 
and  the  same  time,  at  least  for  the  same  pur- 
pose, although  he  may  have  several  residences.' 

"In  Lindsay  v.  Murphy,  76  Va.  428,  Judge 
Burks,  quoting  with  approval  from  a  previoos 
opinion  of  our  Supreme  Court  written  by  him, 
said ;         < 

'•  'Residence,  with  no  present  intention  of  re- 
moval, constitutes  domicile.  Mere  change  of 
place  is  not  change  of  domicile.  Mere  absence 
from  a  fixed  home,  however  long  continued,  can- 
not work  the  change.  There,  must  be  the  ani- 
mus to  change  the  prior  domicile  for  another. 
To  constitute  a  new  domicile  two  thiiws  most 
concur:  First,  residence  in  tbe  new  locality: 
second,  the  intention  to  remain  there.  Until 
the  new  domicile  is  acquired,  the  old  one  re- 
mains; and  whenever  a  change  of  domicile  is 
'alleged,  the  burden  rests  upon  the  party  al- 
leging it  These  principles  are  said  to  be  axio- 
matic' 

"In  a  comprehensive  note  to  Berry  v.  Wilcox, 
48  Am.  St.  Rep.  711,  the  annotator  shows,  by  a 
strong  array  of  authorities  too  numerous  to 
be  repeated  here,  that  every  person  mnst,  for 
all  purposes,  have  a  legal  residence  or  domicile 
somewhere ;  that  he  can  have  but  one;  that  a 
domicile  once  acquired  continues  to  exist  until 
another  is  acquired  elsewhere;  that  to  effect 
a  change  of  domicile  there  must  be  an  actual 
abandonment  of  die  former  one,  coupled  with 
an  intent  not  to  return  to  it,  and  also  a  new 
domicile  acquired  at  another  place,  which  can 
only  be  done  by  the  union  of  intent  and  per- 
sonal presence;  that  mere  change  of  dwelling 
place,  however  long  continued,  does  not  of  it- 
self constitute  change  of  domicile;  and  that 
the  burden  of  proving  the  abandonment  of  the 
old  and  the  acquirement  of  the  new  is  upon  the 
party  making  the  charge.  See,  also,  to  the 
same  general  effect,  Pendleton  v.  Commonwealth, 
110  Va,  220,  decided  at  Staunton,  September 
16,  1909,  65  S.  E.  536. 

"Mr.  Raleigh  Minor,  in  his  work  on  Conflict 
of  Laws,  at  page  114,  J  59,  says: 

"'It  must  be  observed  that  neither  presence 
alone,  nor  intention  alone,  will  suffice  to  cre- 
ate a  domicile  of  choice.  Both  must  concur,. and 
at  the  very  moment  they  do  concur  the  domicile 
18  created.  As  it  is  sometimes  expressed  the 
factimi  (presence)  and  tbe  animus  (intention) 
must  unite.  And  thereafter  no  changes  of  lo- 
cality alone  (there  being  no  change  of  intent), 
or,  vice  versa,  no  change  of  intention  (there  be- 
ing no  (diange  of  locality)  will  effect  an  alter- 
ation of  the  domicile  of  choice,  which  remains 
where  it  was,  until  the  factum  and  the  animus 
again  unite.' 

"It  is  also  settled  law  that  where  the  inten- 
tion of  the  party  is  in  doubt,  the  fact  of  his 
returning  regularly  to  vote,  and  tbe  fact  of  bis 
continuing  to  serve  on  juries  at  the  place  of 
former  domicile,  are  among  the  best  evidences 
that  there  has  been  no  abandonment  of  tbe  old, 
and  no  purpose  to  acquire  a  new  one.  Mitchell 
V.  United  States,  21  Wall.  350,  22  L.  Ed.  581 ; 
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14  Cyc.  862,  863;  Minor  on  Conflict  of  Laws, 
I  64 ;  Murry  v.  McCarty,  2  Munf.  (16  Va.)  393 ; 
Shelton  v.  Tiffin,-  6  How.  184  [12  L.  Ed.  387]." 

In  9  R.  0.  Li  638,  this  is  stated: 
"It  is  a  fundamental  rule  that  every  man  is 
deemed  to  have  a  domicile  somewhere,  that  be 
can  have  but  one,  and  that  until  another  is 
acquired  elsewhere  he  retains  his  domicile  of 
origin.  Consequently  one  domicile  cannot  be 
lost  until  a  new  one  is  acquired,  and  conversely 
the  acquisition  of  a  new  domicile  ipso  facto 
terminates  the  old." 

The  most  recent  and  comprehoislve  collec- 
tion and  review  of  the  anthorlttes  is  found  In 
a  note  to  The  King  v.  Board  of  Assessors  (41 
New  Bruns.  664)  Ann.  Cas.  1917B,,  727. 

The  debatable  question  here,  then,  is  one 
of  fact,  to  be  determined  frcnn  the  evidence. 

If  the  facts  relied  upon  by  the  appellees 
stood  alone,  they  would  be  unquestionably 
sufficient  to  Justify  the  Inference  that  Cooper 
was  domiciled  at  Salem,  Va.,  and  hence  that 
tals  estate  Is  liable  to  taxation  there  npon 
bis  Intangible  property,  while,  on  the  other 
hand.  If  there  were  no  other  facts  than  those 
relied  upon  by  the  appellant  to  show  that 
Cooper  never  relinquished  his  domicile  at 
Cooper's,  W.  Va.,  they  would  be  su£Sclent  to 
Justify  the  conclusion  that  Cooper  had  not 
changed  that  domicile,  and  hence  that  bis  es- 
tate Is  not  so  llabla 

[3]  It  being  established  that  from  bis  child- 
hood and  prior  to  1905  Cooper's  domicile  was 
in  West  Virginia,  the  burden  Is  upon  those 
who  allege  such  change  of  domicile  to  estab- 
lish It.  The  evidence  shows  that  upon  every 
occasion  upon  which  the  subject  was  discuss- 
ed Cooper  plainly  made  his  purpose  evident, 
namely,  that  he  did  not  propose  to  give  up 
bla  legal  domicile  in  West  Virginia,  and  he 
also  indicated  his  reasons  for  that  purpose  to 
be  that  his  chief  business  was  there;  his  lar- 
gest property  Interests  were  there;  that  he 
was  postmaster  there,  and  apparently  desired 
to  continue  to  bold  the  office,  wlilch  he  felt 
that  be  could  not  do  If  he  changed  bis  domi- 
cile; and  In  1905,  when  asked  to  list  bis  in- 
tangible property,  be  refused  to  do  so,  and 
distinctly  tendered  the  Issue  of  fCict  which  is 
Involved  to  the  commissioner  of  the  revenue. 
That  issue  was  tendered  each  year  thereafter 
to  the  public  authorities  when  he  filled  out 
and  returned  bis  tax  Interrogatories,  having 
first  erased  all  that  part  of  the  blanlc  which 
Indicated  that  he  was  a  citizen  domiciled  in 
Virginia  and  hence  liable  to  taxation  upon 
bis  Intangible  property  as  well  as  to  the  cap- 
itation tax. 

[41  In  doubtfnl  cases  particular  significance 
shoald  be  attached  to  the  repeated  exercise 
of  the  right  to  vote,  because  this  right  de- 
pends upon  citizenship  and  domicile,  and 
must  be  generally.  If  not  universally,  support- 
ed by  the  oath  of  the  voter.  Its  unlawful  ex- 
ercise subjects  him  to  prosecution  both  for  Il- 
legal voting  and  for  perjury  If  he  swears 
falsely,  and  such  act  Is  a  distinct,  unequivo- 
cal, and  public  assertion  by  the  voter  of  his 
legal  domlidle.    It  clearly  appears  that  Coop- 


er, by  every  means  In  his  power  except  that 
he  built  a  house  for  his  family  in  Salem  in 
which  be  lived  with  them,  and  that  he  b^ 
came  interested  In  the  local  enterprises  of 
the  community,  evidenced  his  purpose  to 
maintain  his  citizenship  in  West  Virginia. " 

It  Is  imperative  that  these  established  dis- 
tinctions between  domicile  and  residence  be 
maintained  so  that  the  political  and  property 
rights  of  individuals  may  be  preserved,  and 
that  the  right  of  each  community  to  levy  tax- 
es upon  the  Intangible  property  of  Its  domi- 
ciled citizens  may  be  unquestioned. 

The  residence  of  the  President  Is  In  the 
White  House  at  Washington,  -while  the  domi- 
cile of  the  IncTunbent  is  In  New  Jersey ;  the 
residence  of  ambassadors  during  their  terms 
must  be  at  the  capitals  of  the  foreign  coun- 
tries to  which  they  are  accredited,  *hUe 
their  domiciles  remain  in  the  territory  of 
their  own  governments;  many  other  public 
officials,  voluntarily  or  because  required  by 
law  to  do  so,  change  their  residences  during 
their  terms,  but  retain  thelf  orlgtaal  domi- 
ciles, in  which  they  continue  to  exercise  their 
political  rights  during  their  terms  and  to 
which  they  return  at  the  expiration  thereof; 
and  many  other  persons,  either  for'  pleasure, 
health,  or  business  reasons,  have  and  main- 
tain several  residences  while  they  retain  and 
can  retain  but  one  domicile.  As  to  all  of 
these  classes  of  persons — and  those  included 
therein  are  numerous — ^thelr  domiciles  deter- 
mine their  right  to  vote  as  well  as  the  situa 
for  taxation  of  their  Intangible  property. 

[6]  It  is  argued  by  counsel  In  this  case 
with  very  great  force  that  Cooper  could  not 
do  the  Inconsistent  things  which  he  has  done 
and  yet  retain  his  domicile  In  West  Vlrglhla. 
It  Is,  however,  not  difficult  to  suggest  reason- 
able explanations  of  these  apparent  incon- 
sistencies. While  the  value  of  bis  dwelling 
built  In  Salem  certainly  Indicates  an  Inten- 
tion to  reside  there  permanently,  it  is  not 
conclusive  of  the  question,  and  his  statement 
that  he  intended  It  only  as  a  home  for  his 
family  until  his  children  were  educated, 
though  It  may  be  fairly  questioned,  Is  not 
Incredible.  The  removal  of  his  church  .mem- 
bership to  Salem  was  perfectly  natural,  be- 
cause be  expected  to  be  there  for  many  years. 
His  purchase  of  the  burial  lots  there  was 
also  natural  and  of  little  probative  value,  be- 
cause many  sentimental  reasons  Influence  the 
selection  of  burial  places  for  our  dead,  hav- 
ing little  reference  to  legal  domicile — among 
many  others,  the  beauty  of  the  cemetery  and 
the  ease  with  which  the  lots  may  be  cared 
for  In  the  future — and  the  selection  in  this 
case  might  have  been  because  Salem  was,  be- 
fore her  marriage,  the  home  of  Mrs,  Cooper. 
The  responsibility  for  bis  becoming  president 
of  th^  Salem  Board  of  Trade  must  rest  upon 
the  membership  of  that  body,  and  should 
doubtless  be  >  construed  to  be  a  compUment 
paid  to  him  as  a  man  of  "probity  and  Integ- 
rity" (the  character  which  Is  conceded  to  him 
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in ,  tbe  eTldenc^  .and  In  recognitloa  of  tbe 
tact  that  he  was  generous,  public-spirited, 
had  contributed  largely  to  tbe  religious  ef- 
forts Qf  the  community,  and  had  invested 
most  liberally  In  Its  business  enterprises. 
Knowing  that  he  still  claimed  his  legal  dom- 
icile in  West  Virginia,  possibly  they  wished 
Iiim  to  change  his  purpose  and  to  identify 
Iilmself  still  more  completely  with  the  com- 
munity which  was  profiting  by  his  residence 
there.  His  signature  to  documents  which  stat- 
ed that  be  was  a  resident  of  Salem  would  be 
convincing  and  conclusive  In  most  cases,  but 
lo^es  much  of  its  force  in  this  case  because 
of  his  contemporaneous  declarations  that  he 
was  a  domiciled  citizen  of  Ctooper's,  W.  Va., 
together  with  the  probability,  as  indicated  by 
Ills  acts  and  statements,  ttiat  he  was  advised 
of  the  legal  distinction  betwe^  domicile  and 
residence,  and  that  he  used  the  word  "resi- 
dent" in  Us  restricted  sense.  OAat  be  failed 
to  pay  for  sending  his  children  to  the  Salem 
public  schools  may  be  explained  by  the  fact 
that  he  was  never  asked  to  pay  therefor,  and 
it  is  probable  that  he  was  not  asked  to  do  so 
because  he  directly  contributed  to  their,  main- 
tenance as  A  large  taxpayer  on  his  real  and 
tangible  personal  property  located  there,  and 
indirectly  did  so  through  his  considerable  In- 
vestments In  the  stock  of  local  corporations 
which  were  taxable  there. 

While  the  failure  of  the  local  authorities 
In  Virginia  to  contest  the  issue  made  by 
Cooper  as  to  his  le^al  domicile  during  Ills 
lifetime  does  not  preclude  the  commonwealth 
and  the  other  appellees  from  now  asserting 
their  claims,  at  the  same  time  the  fact  that 
the  issue  then  tendered  by  him  was  not  am- 
tested  in  his  lifetime  is  a  circumstance  which 
should  be  considered  in  weighing  the  testi- 
mony and  in  determining  the  bona  fide  diar- 
acter  of  his  acts  and  declaratioi^.  It  is  also 
worthy  of  comment  tibat  his  view  of  the 
question  was  not  contested  until  four  years 
after  his  death.  If  he  were  living  he  would' 
certainly  be  the  most  material  witness  to  sus- 
tain Ills  contention,  and  much  would  depend 
upon  the  character  of  his  testimony  and  his 
explanations  of,  or  failure  to  explain,  his  ap- 
parent inconsistencies. 

From  a  careful  consideration  of  the  evi- 
dence, we  have  reached  the  conclusion  that 
the  circuit  court  erred  In  deciding  that  Coop- 
er's Intangible  property  is  liable  to  taxation 
In  Virginia,  and  the  determination  of  this 
question  makes  It  unnecessary  to  consider 
several  other  Interesting  questions  whldi  the 
record  disclose 

The  Judgment  win  tie  reversed,  the  appel- 
lant exonerated  from  the  payment  of  the  tax- 
es erroneously  assessed  against  him,  and  the 
case  remanded  to  the  circuit  court  of  Roa- 
noke county,  with  directions  to  enter  such 
further  orders,  if  any,  as  may  be  necessary, 
in  accordance  with  the'  views  herein  ex- 
pressed. 

Judgment  reversed. 


im  Va.  6U) 
STBINMAN  v.  OMNCHFIEJtjD  COAI<  CORP. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
20,  1917.) 

1.  judohent   $=>504(1).— conclusitenesb  — 
Hes  Judicata. 

For  a  judgment  to  constitute  res  Judicata, 
it  must  be  a  nnol  judgment  on  tbe  merits,  and 
hence  a  judgment  of  the  United  States  Circuit 
Court  of  Appeals,  reversing  and  remanding  a 
cause  in  which  Judginent  was  rendered  for  plain- 
tiff is  not  a  conclusive  adjudication  in  favor  of 
defendant,  for  the  evidence  on  retrial  might  be 
diiterent  than  that  on  the  first  trial. 

2.  AfPEAi,  AND  BaaoB  <8=>1097(1)— "L&w  ov 
THE  Case"— DocTRiNK. 

Where  there  have  been  two  appeals  in  the 
same  case  between  the  same  parties  and  tbe 
facts  are  the  same,  nothing  dedded  on  the  first 
appeal  can,  under  the  doctrine  of  the  "law  o(  the 
case,"  be  re-examined  on  the  second  appeal,  but, 
right  or  wrong,  the  decision  is  binding  on  l>ottt 
the  appellate  and  inferior  courts  (dting  Words 
and  Phrases,  Second  Series,  I-«w  of  tlie  Caae). 
8.  Appxai..  and  Bx»ob  «=s>1096(4)— I<aw  or 
Cas9— Scope  or  Doctbxke. 

The  rule  that  under  the  law  of  tbe  case 
where  there  have  been  two  appeals  between  the 
same  parties  and  the  facts  are  the  same,  ootli- 
ing  decided  on  the  first  appeal  can  tie  re-examin- 
ed on  the  second  applies,  where  tbe  question 
raised  on  the  second  appeal  was  necessarily  in- 
volved in  the  first  whethor  actually  adjudicated 
or  not 

4.  CouBTB   «=390(6)— Stabe  Dscibis^"I<aw 
01  Cabb"— Scope  or  Oootbine. 

Despite  the  doctrine  of  "law  of  the  case,"  an 
erroneous  adjudication  on  the  first  appeal,  while 
binding  on  a  second,  is  not  a  binding  precedent 
in  other  cases  (quoting  Words  and  Pliraaes, 
Second  iSeries,  I^aw  of  ue  Oaa«). 
6.  Appeal  and  £bbob  «s>10Q7(3)— Law  or 
Case— Limitations  o'  Doctbinb. 

The  doctrine  of  the  law  of  the  case  does  not 
inhitiit  a  party  on  second  trial  from  supplying 
omitted  facta  or  from  offering  a  different  state 
of  &icts,  and  in  such  case  the  decision  on  the 
first  appeal  is  not  binding  as  the  law  of  the  case. 

6.  Appeal  and   Ebbob  «=3lOOT(l)— LlAW   or 
Case— LnoTATiONS  or  Doctbibe. 

Where  the  first  court  did  not  have  Jurisdic- 
tion over  the  parties  or  subject-matter,  its  de- 
termination is  not  binding  on  a  subsequent  ap- 
peal as  the  law  of  the  case. 

7.  CODBTfl  «S98&— LiAW  or  GASB— LnOTATTONS 
or  DOOtBINX. 

Wlier^  the  parties  are  different  tbpagb  tbe 
question  m  the  same  a  case  is  governed  by  tbe 
rule  of  stare  decisis  and  the  doctrine  of  the  law 
of  the  case  has  no  application. 

8.  CouBTB  «s>99(l)— Law  or  Cabb— lincrrA- 
TioN  or  Dootbine. 

Where  a  judgment  of  a  federal  ^stric^  court 
in  a  suit  for  ejectment  brought  by  plaintilf  was 
reversed  and  the  case  remanded  on  appeal  to 
the  federal  Circuit  Court  of  Appeals  and  on 
remand  plaintiC  took  a  nonsuit,  the  judgment  of 
the  Circuit  Court  of  Appeal's  is  not  binding  as 
the  law  of  the  case  On  a  subsequent  action  In  a 
state  court,  for  tbe  doctrine  bf  tbe  law  of  the 
case  does  not  ap^y  to  a  former  decision  in  un- 
aided litigation  by  court  <^  foreign  jurisdictioB 
or  by  a  court  of  concurrent  jurisdiction. 

9.  Vendob  and  Pdbchabeb  «=9244  —  Bona 
FtDE  Purchaser  wituout  Notice— VAtur. 

While  Code  1904,  {  2465,  protects  bona 
fide  purchasers  for  value  and  without  notice 
from  prior  unrecorded  deeds,  it  is  not  required 
that  the  consideration  should  be  either  fair  or 
adequate,  but  simply  that  the  purchase  should 
be  for  value,  and  proof  that  plaintift  paid  only 
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$125  tor  tbe  coal  and  ittinerals  underlying  a 
txact  of  1,000  acres  of  land  which  on  survey 
was  discovered  to  contain  2,000  acres  does  not 
show  that  plaintiff  was  not  (^  purchaser  for 
value,  the  land  titles  in  the  vicinity  being  very 
uncertain,  and  the  owner  having  paid  only  $125 
for  the  whole  tract  some  IS  or  20  years  pre- 
vions. 

10.  VkNDOB   AMD    PimCHASKB  «=»242  — BONA 

Fid*  Pobohabbe— Bvbdbr  o»  Pboof. 
One  claiming  title  as  a  bona  fide  purchaser 
for  value  without  notice  has  the  burden  of  show- 
ing that  he  was  a  purchaser  for  value,  and  that 
the  purchase  money  had  been  actually  paid  be- 
fore notice  of  defendant's  title,  and  tbe  burden 
of  showing  notice  rests  on  defendant. 

11.  Vkhdok  and  Pubchaseb  <$=>220(10)— No- 
tice—Conbtbuctivb  Notice. 

Notice  to  the  agent  of  a  purchaser  is  con- 
structive, not  actual  notice,  of  an  outstanding 
title,  but  such  notice  is  as  efficacious  as  actual 
notice.  

12.  Judgment  «=»292-^Recobd  xi»  Otheb  Jtr- 

BISDICnON— ACTIONB    iNVOtriKO    TWUB  TO 

Prior  to  tbe  conveyance  to  plaintiEc,  tne 
judgment  creditor  of  an  alleged  grantee  of 
plaintitTs  grantor  sued  to  subject  lie  land  to 
the  lien  of  his  judgment,  alleging  that  the  deed 
to  the  jnigaieat  debtw,  the  grantee,  bad  been 
lost  The  judgment  creditor  recovered,  the  lost 
deed  was  establiuied,  and  the  land  subjected  to 
the  lien  of  the  Judgment.  Code  1904,  i  3454, 
declares  that  any  person  aggrieved  by  any  Judg- 
ment, decree,  or  order  in  the  controversy  con- 
cerning the  title  to  or  boundaries  of  land  may 
appeal  regardless  ot  the  amount  in  controvtirnr, 
while  section  3466  denies  the  right  of  appeal  in 
matters  wholly  pecuniary  from  a  judgment  In- 
TolvinK  less  than  $300.  Held,  that  tbe  suit  was 
not  one  involving  the  title  to  or  boundaries  to 
land,  the  establishment  of  tiie  alleged  lost  deed 
being  a  mere  incident  to  the  subjection  of  w 
land  to  the  Hen  of  the  judgment,  avd  hence  tbe 
decree  could  not  be  recorded  pursuant  to  sec- 
tion 2510,  providing  for  the  recordatiMi  and  m- 
dexing  of  judgments  or  decrees  for  the  recovery 
of  land.  ■ 

13.  Vendor  and  Pubohasee  *5»281{13)--No- 
TicB— Instbdmihts  Not  Entitled  to  Bkc- 
OBD— Conbtbuctivb  Notice.     ,    ,  , 

A  decree  establishing  a  lost  deed  in  a  suit 
by  a  judgment  creditor  to  subject  to  the  lien  of 
bis  judgment  land  coBv»ed  to  thedeMor,  the 
deed  to  which  was  alleged  to  have  .been  lost,  not 
being  one  involving  title  to  the  land,  its  recorda- 
tion, though  properly  Indexed,  did  not  Import 
constructive  notice. 

14.  JuDOMBNT  «=»e82(l)— NonoE  —  Pabheb 

Bound.  .     ,     v  *  ^  * 

A  judgment  or  decree  in  the  absence  of  stat- 
ute to  the  contrary  is  binding,  not  only  upon 
the  parties,  but  their  privies ;  hence  a  decree  ui 
a  suit  by  a  judgmoit  creditor  against  plaintiiTf 
grantor  and  the  judgment  debtor  prior  to  thi 
conveyance  to  plaintiS,  where  it  was  sought  to 
subject  to  the  lien  of  the  judgment  land  aUeged 
to  have  been  conveyed  by  plaintiff's  grantor  to 
the  judgment  debtor  and  the  deed  to  which  had 
been  lost,  is,  though  it  established  the  deed  and 
subjected  the  land  to  the  lien  of  the  judgment, 
bindilig  on  plaintiff,  to  whom  his  grantor  subse- 
quently conveyed  the  land, 

15.  Lost  iNeriBUinsNTB  «=5>B— EJbtabijbhmknt 

— JTJBIBDICTION— CONTEOVBBSY. 

Where  under  Code  1904,  !  3571,  a  court  of 
equity  had  jurisdiction  of  a  bill  to  enforce  a 
judgment  lien  against  the  defendant,  it  will, 
though  it  may  have  no  inherent  jurisdiction  to 
set  up  a  lost  instrument,  do  complete  justice  b^ 
tweoi  the  parties  by  establishing  a  lost  deed 
whereby  the  land  sought  to  be  subjected  to  the 
judgment  was  conveyed  to  tbe  judgment  debtor. 


for  a  court  of  equity  having  jurisdiction  will  go 
on  and  do  complete  justice  between  the  parties 
even  to  the  extent  of  enforcing  purely  Itgal  de- 
mands. 

16.  Lost  Inbtbuments  ^=35— ESstabubhiisni 
-rJuBisoiCTiON  —  Compliance  with  Stat- 
ute. 

In  such  case.  It  is  immaterial  to  the  juris- 
diction of  the  court  of  equity  that^the  suit  did 
not  conform  to  the  statutory  requirements  for 
tiie  establishment  of  lost  muniments  of  title. 

17.  BlQumr  ®=138— Pleading— Pbateb  fob 
Genebal  Reliet. 

A  prayer  for  general  relief  should  never  be 
omitted  in  any  bill  in-  equity,  because  if  tbe 
special  relief  prayed  for  cannot  be  given,  tbe 
court,  under  the  prayer  for  general  relief,  may 
grant  proi>er  reaef  ecmsistent  with  Uie  case 
made  by  the  bilL 
1&  EiquiTT  «=>824— Flbadihs— Frateb. 

Where  a  bill  prayed  that  land  be  subjected 
to  the' lien  of  a  judgment,  such  prayer,  though 
there  was  no  prayer  for  general  relief,  carried 
witji  it  an  implied  prayer  to  do  what  was  nec- 
essary for  the  enforcement  of  the  lien  against 
the  land,  and  warranted  tbe  court  in  establish- 
ing the  judgment  debtor's  dtle ;  his  deed  to  the 
land  having  been  lost 

19.  CBEDnoBs'  Suit  «s»2!&— RnoEE  Orahtxd. 
As  it  is  tlie  duty  of  courts  on  judicial  sale 

to  see  that  land  is  sold  under  the  most  advan- 
tageous circumstances,  a  cloud  on  the  title  to 
the  land  sought  to  be  subjected  to  the  lien  of  a 
judgment  may,  under  a  prayer  for  oifoteemeat 
ot  the  lien,  be  removed. 

20.  Lib   Pendens   «=3l3— Statuteb— ErrBor. 
Code   1804,   {  3566,   declaring   that  no  lis 

pendens  or  attachment  shall  bind  or  affect  a 
bona  fide  purchaser  of  land  for  valuable  consid- 
eration withoot  actual  notice  unless  a  memo- 
randa setting  forth  tbe  title  of  the  cause,  the 
general  object,  the  court  in  which  it  is  pend- 
ing, with  a  description  of  the  land,  and  the 
name  of  the  persons  whose  estate  is  intended  to 
be  affected  tbenby,  shall  be  left  with  the  derk 
of  the  court  of  the  county  or  corporation  in 
which  the  land  is  sitiiatfed,  who  shall  forthwith 
record  the  memorandum  in  tiie  deed  book,  does 
not  apply  to  a  purdiaser  from  a  defendant  after 
the  rendition  of  the  decree  which  divested  such 
defendant  of  title  in  land,  established  the  title 
in  another  and  subjected  it  to  the  lien  of  a 
judgment  against  such  third  person,  the  stat- 
ute b^ng  applicable  only  to  conveyaaces  during 
the  pendency  of  litigation. 

Error  to  Circuit  Court,  Dickenson  County. 

Ejectment  by  A.  J.  Stelnman  against  the 
Clinchfleld  Coal  Corporation.  There  was  a 
Judgment  for  defendant,  and  plalntlft  brings 
error.    Affirmed. 

Irvine  &  Stuart,  of  Big  Stone  Gap,  for 
pMntiir  In  error.  Fulton  &  Vicars  and  Bond 
&  Bruce,  all  of  Wise,  and  Morlson,  Morison  & 
Robertson,  of  Big  Stone  Gap,  for  defendant 
in   error. 

BURKS,  J.  A.  J.  Stelnman  brougbt  an 
action  of  ejectment  In  the  District  Court  of 
the  United  States  for  the  Western  District  of 
Virginia  against  the  Clinchfleld  Coal  Corpo- 
ration, to  recover  all  of  the  bituminous  and 
other  coal,  iren  ore,  and  other  mluerals  un- 
derlying a  tract  of  1,000  acres  of  land  in 
Dickenson  county.  The  plaintiff  offered  In 
evidence  the  following  chain  of  title:  Deed 
from  Philip  Fleming  to  A.  J.  Stelnman  and 
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J.  D.  Price,  dated  December  18,  1874,  record- 
ed DecAnber  21, 1874 ;  deed  from  J.  D.  Price 
to  A.  J.  Steinman,  dated  December  31,  1874, 
recorded  November  4,  1875. 

In  order  to  avoid  tbe  necessity  of  tracfng 
bis  title  back  to  tbe  commonwealth,  the  plain- 
tiff relied  upon  Philip  Fleming  as  the  com- 
mon source  of  title  under  Avhlch  both  he  and 
tbe  defendant  claimed.  The  deed  under 
which  the  defendant  claimed  title  from  Blam- 
ing was  prior 'In  point  of  date  and  delivery 
to  the  deed  under  which  the  plaintiff  claimed, 
but  tbe  plaintiff  claimed  that  be  was  entitled 
to  recover  as  an  innocent  purchaser  ■  for  val- 
ue and  without  notice  of  such  prior  rights. 
In  order  to  show  that  he  was  such  Innocent 
purchaser,  he  offered  the  following  papers  as 
links  in  the  chain  of  the  defendant's  title: 
Three  decrees  in  the  case  of  Llpps  against 
Collier,  Philip  Fleming,  and  others,  dated 
respectively  October  23,  1872,  May  22,  1873, 
and  April  6,  1874.  The  second  of  these  de- 
crees, recorded  in  the  deed  book  of  Wlae 
county,  in  which  county  the  land  In  contro- 
versy was  then  located,  finds  that  a  deed 
executed  by  Philip  Fleming  to  James  A.  C!ol- 
ller,  properly  acknowledged,  conveying  the 
land  in  controversy,  had  been  lost,  and  de- 
crees that  Collier  shall  hold  the  land  free 
from  all  claims  of  Fleming  and  others,  and 
that  this  decree  shall  be  recorded  and  Index- 
ed In  the  deed  book  of  Wise  county,  which 
was  accordingly  done  more  than  a  year  prior 
to  the  conveyance  from  Fleming  to  A.  J. 
Steinman  and  Price. 

The  plaintiff  further  offered  in  evidence 
sundry  deeds  to  show  a  chain  of  tittle  from 
Collier  down  to  the  defendant,  which  need 
not  be  here  particularly  recited. 

The  decrees  above  mentioned  were  ren- 
dered in  a  suit  brought  by  lipps  against  Col- 
lier and  others  to  set  aside  a  deed  which  Col- 
lier had  made  to  a  trustee  for  the  benefit  of 
his  wife  and  to  subject  the  land  to  the  pay- 
ment of  a  judgment  In  favor  of  Llpps  against 
Collier.  The  plaintiff  claims  that  he  had  nei- 
ther notice  nor  knowledge  of  the  suit,  or  of 
the  decree  entered  therein. 

The  original  papers  in  this  cause  have  been 
lost  or  destroyed,  but  su£9clent  appears  to 
show  that  the  plaintiff,  Llpps,  averred  in  his 
bill  that  Fleming  had  conveyed  the  land  to 
Collier,  but  that  the  deed  had  been  lost. 
This  averment  was  apparently  necessary  In 
order  to  show  that  Collier  was  the  owner  of 
tbe  land,  and  that  it  was  liable  to  his  judg- 
ment, and,  in  order  that  a  purchaser  at  the 
sale  might  acquire  title,  Fleming  was  made 
a  party  defendant 

At  the  conclusion  of  the  evidence,  on  the 
motion  of  the  plaintiff,  Steinman,  the  Dls^ 
trict  Court  directed  the  Jury  to  return  a  ver- 
dict in  favor  of  the  plaintiff  for  the  coal  and 
underlying  minerals  in  a  tract  of  about  395 
acres,  which  Is  the  land  In  controversy  in 
this  suit  The  jury  returned  their  verdict 
accordingly,  and  the  court  entered  judgment 
thereon  in  favor  of  the  plaintiff.    To  this  ac- 


tion of  the  court  the  defendant,  the  Clinch- 
field  Coal  Corporation,  excepted,  and  obtain- 
ed a  writ  of  efror  from  the  United  States 
Circuit  Court  of  Appeals,  Fourth  Circuit. 
The  Circuit  Court  of  Appeals  (213  Fed.  557, 
130  C.  C.  A.  137)  reversed  the  judgment  of 
the  District  Court,  and  held  that  the  decree 
In  the  Llpps  suit  was  a  decree  for  the  recov- 
ery of  land  within  the  meaning  of  section 
2510  of  the  Code  of  Virginia,  and  that  tlie 
decree  in  the  Llpps  Case  was  properly  re- 
corded and  indexed,  and  hence  that  St^n- 
man  was  a  purchaser  with  notice. 

The  case  was  argued  at  length  In  the  Cir- 
cuit Court  of  Ai^eals,  both  on  a  hearing  and 
a  rehearing,  but  the  court  on  the  rehearing 
adhered  to  Its  decision  made  on  the  original 
hearing,  and  remanded  the  cause  to  the  Dis- 
trict Court  for  a  new  triaL  When  the  case 
came  back  to  the  District  Court  the  plaintiff 
suffered  a  nonsuit,  and  brought  the  present 
action  of  ejectment  in  the  circuit  court  of 
Dickenson  county. 

On  tbe  trial  of  the  case  in  Dickenson  coun- 
ty, the  parties  waived  a  jury  and  submitted 
all  matters  of  law  and  fact  to  the  trial  court 
for  decision,  and  by  agreement  between  coun- 
sel it  was  stipulated  that  the  evidence  in  the 
case,  and  the  only  evidence, '  should  be  the 
same  which  was  introduced  by  the  respective 
parties  In  the  case  recently  pending  lii  tbe 
District  Court  of  tbe  United  States  for  the 
Western  District  of  Virginia,  at  Big  Stone 
Gap,  under  the  title  of  A.  3.  Steinman  t. 
Cllnchfleld  Coal  Corporation  et  al.,  and  that 
the  printed  records  used  on  appeal  in  the 
last-mentioned  case  in  the  United  States  Cir- 
cuit Court  of  Appeals,  together  with  a  copy 
of  the  final  opinion  of  said  court  In  said 
cause,  and  of  the  mandate  of  said  court,  and 
tbe  final  order  of  the  District  Court  which 
dismissed  the  cause,  on  motion  of  the  plain- 
tiff, should  be  placed  In  tbe  hands  of  the 
court  and  used  and  considered  by  it  as  if  the 
same  evidence  appearing  in  said  record  were 
reintroduced,  and  the  same  objections  In  all 
respects  made  to  the  said  evidence  as  intro- 
duced by  the  respective  parties  thereto. 

The  drcult  court  of  Dickenson  county  en- 
tered judgment  for  the  defendant  the  Clinch- 
field  Coal  Corporation.  To  that  judgmoit 
this  writ  of  error  was  awarded. 

It  was  contended  in  the  trial  court,  and  is 
insisted  upon  with  great  earnestness  in  this 
court  that  the  judgment  of  the  Circuit  Court 
of  Appeals  was  a  final  determination  of  the 
controversy  in  favor  of  the  defendant  and 
that  under  the  Constitution  and  layvs  of  the 
United  States,  the  state  courts  are  bound  by 
the  decision  of  the  said  federal  court  and 
have  no  jurisdiction  to  overrule,  reverse,  or 
In  any  manner  modify  the  same,  and  that 
whether  they  have  sudi  jurisdiction  or  not 
they  are  bound  by  the  said  decision  of  the 
United  States  court  as  a  former  adjudication 
of  the  question  at  Issue  by  a  court  of  com- 
petent jurisdiction  between  the  same  parties 
and  upon  the  same  issue.    It  was  further  in- 
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slsted  that,  If  this  position  be  not  correct,] 
the  case  on  ita  merits  should  be  decided  in  | 
favor  of  the  defendant  for  the  same  reasons  I 
given  by  the  Circuit  Court  of  Appesals.  | 

[1]  The  defense  set  up  by  the  Cllnchfield 
Conl  Corporation,  that  the  judgment  of  the 
United  States  Circuit  Court  of  Appeals  set- 
tles the  question  at  Issue  between  the  par- 
ties and  Is  res  Judicata,  cannot  be  sustained, 
for  the  simple  reason  that  the  Judgment  did 
not  iBnally  dispose  of  the  Issue  between  the 
parties,  but  remanded  the  case  to  the  District 
Court  "for  further  proceedings  in  accordance 
with  the  views  herein  expressed."  The  au- 
thorities uniformly  agree  that,  in  order  for  a 
Judgment  to  constitute  res  judicata.  It  must 
be  a  final  Judgment  in  the  case  on  the  merits. 
Story's  Eq.  PI.  (4th  Ed.)  {  791 ;  Yates  v.  Wil- 
son, 86  Va.  625,  627,  10  S.  E.  976;  23  CJyc. 
1232;  24  Am.  &  Eng.  Enc.  Law  <2d  Ed.)  793. 
In  the  Instant  case  there  was  no  final  judg- 
ment, but  a  remand'  of  the  case  for  a  new 
trial,  <m  which  the  evidence  might  have  been 
entirely  different  from  that  on  the  former 
trial.  A  reversal  in  a  court  of  last  resort,  re- 
manding a  cause,  cannot  be  set  up  as  a  bar 
to  a  subsequent  action  for  the  same  cause. 

"Unless  a  final  judgment  or  decree  is  render- 
ed in  a  suit,  the  proceedings  in  the  same  are 
never  regarded  as  a  bar  to. a  subsequent  action. 
Consequently,  where  the  action  was  discontin- 
ned,  or  the  plaintiff  became  nonsuit,  or  where 
from  any  other  cause,  except  perhaps  in  case  of 
a  retraxit,  no  judgment  or  decree  was  rendered 
in  the  case,  the  proceedings  are  not  conclusive." 
Aurora  City  v.  West,  7  Wall.  82.  93,  19  L.  Ed. 
42,  and  cases  cited ;  Omohundro  v,  Omohundro, 
27  Grat.  (68  Va.)  824;  Chrisman  v.  Herman, 
29  Grat.  (70  Va.)  494,  26  Am.  Rep.  387;  Smith 
v.  Blackwell,  81  Grat.  (72  Va.)  ^91. 

[2]  Closely  akin  to  the  doctrine  of  res 
Judicata,  however.  Is  that  of  "the  law  of  the 
case."  It  is  sometimes  treated  under  "res 
jadlcata,"  and  sometimes  under  "stare  de- 
dais"  ;  but  it  occupies  a  distinct  field  of  ita 
own,  though  it  is  at  times  confused  with 
one  or  the  other  of  the  other  two.  It  is  this 
doctrine  of  "the  law  of  the  ease,"  rather  than 
that  of  res  Judicata,  upon  which  the  defend- 
ant relies. 

The  doctrine,  briefly  stated,  is  this:  Where 
there  have  been  two  appeals  in  the  same  case, 
between  the  same  parties,  and  the  facts  are 
the  same,  nothing  decided  on  the  first  appeal 
can  be  re-examined  on  a  second  appeal. 
Right  or  wrong,  It  is  binding  on  both  the 
trial  court  and  the  appellate  court,  and  is  not 
subject  to  re-examluation  by  either.  For  the 
purpose  of  that  case,  though  only  for  that 
case,  the  decision  on  the  first  appeal  is  the 
law.  It  differs  from  res  judicata,  in  that 
the  conduaiveness  of  the  first  Judgment  Is 
not  dependent  upon  its  finality.  The  first 
judgment  Is  generally,  if  not  uniyersally,  not 
final.  The  reason  of  the  rule  is  twofold: 
Firiit,  after  the  rehearing  period  has  passed, 
the  appellate  court  has  no  power  to  change 
its  judgment,  and  the  mandate  for  retrial  re- 
mo'^es  the  case  from  its  jurisdiction.  Sec- 
0nd,  It  is  necessary  to  the  orderly  and  effi- 


cient admlnlstratlou  of  Justicei  It  would 
greatly  increase  the  labor  of  appellate  courts 
and  the  costs  to  litigants  If  questions  once 
considered  and  determined  could  be  reopened 
on  any  subsequent  appeal.  The  doctrine  has 
be^i  applied  in  many  cases  by  this  court, 
some  of  which  are  here  cited.  Uowlson  v. 
Weeden,  77  Va.  704;  Stuart  v.  Preston,  80 
Va.  «25;  Carter  v,  Hough,  89  Va.  503,  16  S. 
B.  665;  Lore  v.  Hash,  80  Va.  277,  16  S.  E. 
549;  Diamond  State  Iron  Ca  v.  Barig,  93 
Va.  695,  25  S.  B.  894 ;  Rosenbaum  v.  Seddon, 
94  Va.  676,  27  a  B.  426,  and  cases  dted; 
Norfolk  &  W.  R.  Oo.  v.  Duke,  107  Va.  764, 
60  S.  E.  06.  See,  also,  26  Am.  ft  Eng.  Enc. 
Law,  184  et  seq.,  and  cases  dted;  3  Words 
and  Phrases  (2d  Dd.)  37. 

[3]  The  ;-ule  also  ai^lies  where  the  ques- 
tdon  raised  on  the  second  appeal  was  neces- 
sarily Involved  In  the  first  appeal,  whether 
actually  adjudicated  or  not.  Norfolk  ft  W. 
K.  Co.  T.  Duke,  supra,  and  cases  dted.  The 
case  last  dted  well  Illustrates  this  feature 
of  the  mle.  It  had  been  held  in  Wilson  y. 
Dawson,  96  Va.  687,  32  S.  E.  461,  that  a  pro- 
ceeding by  motion  for  damages  would  not  lie 
under  section  3211  of  the  Code  aa  it  then 
stood.  Nevertheless,  the  plaintiffs  in  the 
case  proceeded  by  motion  for  damages  against 
the  defendant,  and  there  was  a  judgment  for 
the  defendant.  On  a  writ  of  error  awarded 
the  plaintiff,  the  Judgment  was  reversed,  and 
the  case  remanded  for  a  new  trial.  Duke  v. 
Norfolk  ft  W.  R.  Co.,  106  Va.  152,  55  S.  El. 
648.  No  objection  to  the  proceeding  by  mo- 
tion had  been  made  by  the  defendant,  either 
in  the  trial  court  or  in  this  court;  but  (m 
the  new  trial,  ordered  by  this  court,  the  ob- 
jection was  made  for  the  first  ttme  la  the 
trial  <!ourt,  and  it  was  held  too  late  to  raise 
the  question — that  the  right  to.  proceed  In 
this  way  was  necessarily  involved  in  the 
first  writ  of  error,  and  hence  became  "the 
law  of  the  case,"  and  was  condusive  on  the 
parties  and  the  courts.  Norfolk  &  W.  Ry.  Ca 
V.  Duke,  107  Va.  764,  60  S.  E.  96. 

[4]  It  is  not  to  be  supposed,  however,  that 
this  court  could  not,  in  another  case  between 
other  parties,  ailhere  to  its  opinion,  given  in 
Wilson  T.  Dawson,  supra,  that  a  motion 
would  not  lie  for  damages.  The  "law  of  the 
case,"  for  the  reasons  stated,  binds  the  court 
and  the  parties  In  the  same  litigation, .  and 
the  final  judgment  rendered  is  as  much  res 
judicata  as  any  other  final  judgment;  irut 
neither  the  court  whldi  rendered  the  first 
judgment,  nor  any  other  court,  is  bonnd  to 
follow  It  as  a  precedent  In  subsequent  liti- 
gation between  other  parties.  If,  in  such 
litigation.  It  Is  found  to  be  erroneous,  it  will 
not  be  followed. 

"The  doctrine  of  the  'law  of  the  case'  pre- 
supposes error  in  the  enunciation  of  a  prindpie 
of  law  applicable  to  the  facts  of  a  case  under 
review  by  an  appellate  tribunal ;  but  the  ruling 
adhered  to  in  the  single  ease  where  it  arises  is 
not  carried  Into  other  cases  as  a  precedent." 
Allen  V.  Bryant,  155  Cal.  256,  100  Pac.  704; 
3  Words  and  Phrases  (2d  Ed.)  39. 
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[S-7]  Again,  the  doctrine  of  tbe  "law  of  tbe 
case''  caxt  oalj  bfe  invoked,  even  between  tbe 
buDe  parties,  where  the  facts  reappear  on  the 
second  trial  the  same  as  when  originally  pre- 
sented. Nothing  Is  more  common  than  a  ma- 
terial difference  between  tbe  facts  presented 
on  a  second  trial  frcMn  those  shown  on  the 
first  trial,  and  the  "law  of  the  case"  is  ap- 
plicable to  the  state  of  facts  existing  at  the 
time  the  law  Is  announced.  There  is  nothing 
In  the  rule  to  Inhibit  a  party,  on  a  second 
trial,  from  supplying  omitted  facts  or  from 
averring  a  different  state  of  facts.  26  Am.  & 
Eng.  Bnc.  Law  (2d  Ed.)  191;  Carper  t.  Nor- 
folk &  W.  R.  Co.,  95  Va.  48,  27  S.  E.  813. 

Sometimes,  even  between  the  same  parties 
and  relating  to  the  construction  of  the  same 
Instrument,  the  first  Judgment  is  neither  res 
Judicata,  nor  the  "law  of  the  case."  It  must 
appear,  not  only  that  the  question  was  the 
same  in  both  cases,  but  that  the  court  In  the 
first  suit  had  power  and  jurisdiction  to  de- 
termine the  question.  In  McCartney  v.  Os- 
bum,  118  111.  403,  9  N.  E.  210,  It  was  held 
that,  where  lands  devised  are  situated  in  the 
states  of  Pennsylvania  and  Illinois,  and  the 
courts  of  Pennsylvania  have  construed  the 
will  in  a:  suit  for  partition  of  the  lands  in 
Pennsylvania,  the  judgment  in  that  suit  does 
not  operate  as  an  estoppel  In  a  suit  before  the 
lUlnols  courts  for  the  partition  of  the  minols 
lands,  and  the  Illinois  court  is  not  bound  by 
the  construction  of  tbe  will  adopted  by  tbe 
courts  of  Pennsylvania,  although  tbe  testator 
was  domiciled  there.  Tbe  reason,  of  course, 
is  that  tbe  Pennsylvania  court  bad  no  power 
over  tbe  Illinois  lands.  In  that  case  the  Il- 
linois court  put  a  different  construction  upon 
the  will  from  that  placed  upon  It  by  the 
Pennsylvania  court. 

It  seems  hardly  necessary  to  add  that.  If 
the  parties  are  different,  though  the  question 
be  tbe  same,  the  case  is  controlled  by  the 
rule  of  stare  decisis,  and  the  doctrine  of  "tbe 
law  of  the  case"  has  no  application. 

[I]  So,  likewise,  upon  principle  and  au- 
thority, the  doctrine  of  the  "law  of  the  case" 
does  not  apply  to  a  former  decision,  in  un- 
ended  litigation,  by  a  court  of  a  foreign  ju- 
risdiction. There  is  no  reason  why  it  should. 
If  the  litigation  in  another  jurisdiction  is  not 
ended,  and  the  opinion  or  judgment  etops 
short  of  the  dignity  of  res  Judicata,  no  rea- 
son is  perceived  why  it  should  be  binding  on 
the  courts  of  this  conuoonwealtb.  Of  course, 
such  opinions  and  judgments  are,  always  en- 
titled to,  and  will  receive,  the  most  careful 
and  respectful  consideration,  but  they  are  in 
no  sensjB  binding. 

In  Hooper  v.  Atlanta,  K.  ft  N.  R.  Co.,  106 
Tenn.  28,,  60  S.  W.  607,  53  Ii.  R.  A.  931,  an  ac- 
tion to  recover  damages  for  a  personal  in- 
jury, brought  in  the  state  court,  was  removed 
into  the  United  States  Circuit  Court  on  the 
ground  of  diversity  of  citizenship.  There 
was  a  verdict  and  judgment  for  the  plaintiff, 
which,  on  a  writ  of  error  from  the  Circuit 
Court    of   Appeals,    was    reversed,    on    the 


ground  that  the  plaintiff's  claim  was  baned 
by  the  Tennessee  act  of  limitations,  and  the 
cause  was  remanded  to  the  court  "whence  it 
came;  with  directions  to-  grant  a  new  trial,  to 
sustain  the  plea  of  tbe  statute  of  llmitatioiis 
made  to  the  amended  declaration,  and  to  en- 
ter Judgment  for  the  defendant."  On  this  re- 
mand of  the  case  to  the  lower  court,  the  for- 
mer Judgment  was  set  aside,  and  a  new  trial 
granted.  At  this  stage  of  the  case,  and  be- 
fore a  new  trial  was  bad,  tbe  plaintiff  took  a 
voluntary  nonsuit,  and  the  cause  was  dis- 
missed. From  this  Judgment  of  dismissal  tbe 
defendant  company  prosecuted  a  writ  of  er- 
ror to  the  United  States  Circuit  Court  of  Ap- 
peals, Insisting  that,  under  the  former  man- 
date of  reversal,  the  lower  court  should  have 
entered  a  final  judgment  in  favor  of  the  de- 
fendant company;  but  the  Circuit  Court  of 
Appeals  sustained  the  judgmmt  of  tbe  low- 
er court  in  regard  to  the  dismissal.  See  Rail- 
road Co.  V.  Hooper.  44  G.  C.  A.  586,  106  Fed. 
660.  In  the  meantime,  after  the  Toltrntary 
nonsuit  and  dismissal  of  the  case  in  the 
United  States  Circuit  Court,  the  plaintiff 
brought  a  new  suit  for  damages  in  the  state 
circuit  court  of  Knox  county;  tbe  amount  su- 
ed for  In  this  latter  suit  not  being  sufficient  to 
allow  defendant  to  again  remove  to  tbe  feder- 
al court-  The  defendant  company  demurred 
on  several  grounds,  and  particularly  because 
the  removal  of  the  original  suit  to  the  feder- 
al court  had  removed,  not  only  that  suit,  but 
the  cause  of  action;  that  the  state  court  was 
thereby  deprived  of  all  jurisdiction  over  tbe 
subject-matter  of  the  suit,  and  the  new  suit 
could  not  be  maintained  in  tbe  state  court 
Tbe  circuit  judge  sustained  this  demurrer 
on  the  grounds  stated,  and  dismissed  tbe 
plaintUTs  suit  On  appeal  to  the  Supreme 
Court  of  Tennessee,  that  judgment  was  re- 
versed and  the  cause  remanded.  The  court 
amongst  other  things,  held: 

"Tbe  state  court  possesses  original  jurisdiction 
for  all  sDch  causes  of  action.  The  removal  of 
the  case,  and  its  subsequent  dismissal  untried 
and  undetermined,  cannot,  under  any  known  rule 
of  law,  be  held  to  l>e  a  merger  of  the  caase  of 
action,  nor  can  the  removal  and  diamisaal  of  tbe 
cause  be  pleaded  in  abatement  of  the  new  suit 
brought  in  the  state  court  When  a  cause  of  ac- 
tion removed  into  a  court  of  the  United  States 
is  dismissed  tlierefrom  withont  any  trial  or  de- 
termination of  the  merits,  .the  right  of  action 
still  remftina  in  full  fbrce  apd  vigOT,  unaffected 
thereby,  and  the  party  having  such  right  of  ac- 
tion may  bring  suit  thereon  in  any  court  of  com- 
petent jurisdiction,  the  same  as  though  no  previ- 
ous salt  had  been  brought" 

On  the  remand  of  the  cause  to  the  circuit 
court  of  Knox  county,  such  other  proceedings 
were  had  as  that  the  case  again  came  to  tlie 
Tennessee  Supreme  Court  <ai  writ  of  error. 
Hooper  v.  Atlanta  R.  &  N.  Co-,  107  T«nn.  712, 
65  S.  W.  405.    It  was  then  said : 

"It  is  insisted,  however,  on  behalf  of  tbe  com- 
pany, that  the  adjudication  of  this  question  by 
the  United  States  Circuit  Conrt  of  Appeals,  is 
a  suit  between  the  present  parties,  was  final 
and  conclusive.  As  already  stated,  the  United 
States  Circuit  Court  of  Appeals,  in  the  suit  be- 
tween these  parties,  held  the  plea  of  the  itat- 
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ate  of  UmiUtioiis  good,  and  remanded  the  cause, 
with  directions  to  the  lower  conrt  to  grant  a  new 
trial,  to  anstain  the  plea  of  the  statute  of  limita- 
tions to  the  declaration  as  amended,  and  to  en- 
ter judgipent  for  defendant  oompanj.  On  the 
remand,  and  prior  to  a  new  trial,  plaintiff  took 
a  Toluntary  nonault  Defendant  appealed  to  the 
Circuit  C!oart  of  Appeals,  insisting  it  was  enti- 
tled to  a  judgment  on  its  plea  of  the  statute  of 
limitations,  and  that  the  conrt  below  was  in 
error  in  permitting  a  nonsuit.  On  this  subject, 
that  court,  interpreting  Its  own  judgment,  held 
aa  follows:  The  contention  of  the  plaintiff  in 
error  is  that  the  Circuit  Court  should  have  w- 
dered  that  the  defendant's,  plea  of  the  statute  of 
limitations  be  sustained,  and  entered  judgment 
for  the  defendant  in  strict  conformity  with  the 
directions  of  the  mandate.  The  ground  of  com- 
plaint is  that,  whereas,  the  judgsient  directed  by 
the  court  would  have  terminated  litigation  by 
settling  the  rights  of  the  parties,  the  judgment 
actually  entered  leaves  the  l^aintiff  at  fiberty  to 
prosecute  a  new  action  for  the  same  cause.  But 
we  tliink  the  course  taken  by  the  Circuit  Court 
was  entirely  proper.  The  direction  of  the  man- 
date, when  rightly  construed,  intended  to  award 
the  privilege  to  the  plaintiff  of  having  a  new 
trial,  if  he  should  desire  it,  and  did  not  make  it 
compidsory.  If  tfae  plaintiff  should  elect  to  take 
a  new  tiuil,  then  the  further  directions  of  the 
mandate  would  govern  the  court  in  its  further 
proceedings  thereon.  Such  provisional  directions 
are  not  unusual  In  appellate  courts,  the  object 
being  to  guide  the  court  below  in  such  further 
proceedings  as  may  be  taken  and  not  to  subvert 
the  normal  course  of  procedure.  Under  the  stat- 
ute of  Tennessee  (Code  1871,  {  4246),  'the  plain- 
tiff may,  at  any  time  before  tlie  jury  retires,  take 
a  nonsuit  or  dismiss  his  ficti«a,  as  to  any  one  or 
more  defendants;  but  if  the  defendant  has  plead- 
ed a  set-oS  or  connterdaim,  he  may  elect  to  pro- 
ceed on  each  counterclaim  in  the  capacity  of 
plaintiC'  And  at  the  common  law  the  plaintiS 
may  take  a  nonsuit  before  thja  trial  begiiiB,  and 
in  some  jurisdictions  at  any  time  before  verdict, 
and  the  right  to  the  same,  whether  upon  the  first 
trial  or  upon  a  new  trial,  after  judgment  has 
been  ordered  set  aside  and  'held  for  naught,'  and 
such  new  trial  ordered.  6  line.  Fl.  &  Prac.  836, 
83S,  839,  and  cases  cited.  In  the  case  of  Gard- 
ner V.  Railroad;  160  U.  S.  849,  14  Sup.  Ct  140, 
S7  Lu  Ed.  1107,  the  plaintiff  had  brought  a  suit 
In  the  state  court  for  a  personal  injury,  and  had 
recovered  a  judgment.  The  defendant  removed 
the  cause  to  ^e  supreme  eourt,  and  that  court, 
npon  consideration  of  the  evidence,  held  that  the 
plaintiff  had  not  made  out  a  cause  of  action,  and 
for  that  reason  the  judgment  of  the  lower  court 
was  reversed,  and  a  new  trial  granted.  After 
the  case  had  been  remanded,  the  court  below  en- 
tered an  order  setting  aside  its  former  judgment 
and  ordering  a  new  trial.  Thereupon  tne  plain- 
tiff voluntarily  submitted  to  a  nonsuit,  and  judg- 
ment was  entered  accordingly.  The  plaintiff 
having  commenced  a  new  suit  in  the  federal 
court,  one  of  the  questions  was  whether  he  was 
barred  by  the  determination  of  the  facts  and  the 
judgment  of  the  state  Supreme  Court  in  the  for- 
mer action.  After  judgment,  the  case  went  to 
the  Supreme  Court  of  tiie  United  States,  where 
it  was  neld  that,  by  reversal  of  the  judgment  of 
tlie  lower  court  by  the  state  Supreme  Court,  the 
matter  was  set  at  large,  and  that,  although  the 
lower  court  bad  actually  ordered  a  new  trial, 
as  directed  by  the  Supreme  Court,  the  plaintiff 
was  at  liberty  to  disclaim  the  right  to  pursue  it, 
and  to  become  nonsuit,  and  thereupon  to  com- 
mence a  new  salt  in  any  conrt  having  jurisdic- 
tion. In  the  present  case,  thiS'  conrt  did  not  as- 
sume the  power  of  arbitrarily  compelling  the 
blaintiff  to  go  *  *  *  to  a  final  determination 
ui  the  court  below,  ^niis  is  the  reasonable  con- 
■tmction  of  the  mandate.  The  judgment  of  the 
Circait  Court  is  affirmed  with  coste.' 
"Toe  judgment  of  the  Circuit  Court  of  Ap- 
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peals  was  not  a  final  judgment,  and  therefore 
could  not  support  a  plea  of  former  adjudication. 
Railroad  v.  Brigman,  95  Tenn.  624,  82  S.  W. 
762.  But  for  the  error  of  the  Circuit  Court  in 
holding  plaintifTg  action  barred,  by  the  statutes 
of  limitations,  the  judgment  is  reversed,  and  the 
cause  remanded." 

The  same  question  came  again  before  the 
Supremo  Conrt  of  Tennessee  In  Illinois  Cent 
R.  Co.  V.  Bentz,  108  Tenn.  670,  68  S.  W.  317, 
SS  L.  R.  A.  690,  91  Am.  St  Rep.  763,  upon  a 
similar  state  of  facts,  and  tlie  court  said  that 
counsel  had  at  first  Insisted  that  the  Judg- 
ment of  the  Circuit  Court  of  Appeals  was  res 
Judicata,  but  that  they  had  now  somewhat 
ahated  their  claim,'  and  hisisted  that  the  de- 
cision was  the  "law  of  the  case."  The  court, 
however,  adhered  to  Its  former  views,  and 
said  that  the  decision  of  the  Circuit  Court  of 
Appeals  was  neither  "res  Judicata"  nor  the 
"law  of  the  case."  A  number  of  decisions  of 
the  Supreme  Court  of  the  United  States  are 
cited,  and  distinguished  from  the  case  un-  - 
der  consideration.  See,  also,  Gardner  T.  Rail- 
road Co.,  150  U.  S.  349,  14  Sup.  Ct  140,  37 
U  Ed.  1107. 

In  Gassman  v.  Jarvis  (C.  C.)  100  Fied.  146, 
It  Is  held  that,  when  a  cause  of  action  re- 
moved into  a  court  of  the  United  States  is 
dismissed  therefrom,  without  a  trial  or  de- 
termination of  the  merits,  the  right  of  ac- 
tion sOn  remains  In  full  force  and  vigor,  un- 
affected thereby ;  and  the  party  having  such 
right  of  action  may  bring  suit  thereon  In 
any  court  of  competent  Jurisdiction,  the  same 
as  though  no  previous  suit  had  been  brought. 
See,  also,  Mobfle  &  O.  R.  Co.  v.  Healy,  106 
111.  App.  631;  MacardeU  v.  Alcott,  62  App. 
Dlv.  127,  70  N,  T.  Supp.  830. 

A 'number  of  cases,  and  also  text-writers, 
have  been  cited  by  counsel  for  the  defendant 
In  error  in  support  of  the  proposition  that 
the  Judgment  of  a  court  of  competent  Juris- 
diction is  conclusive  upon  the  parties  and 
their  privies.  In  the  absence  of  fraud  or  col- 
lu^on,  whenever  that  fact  Is  again  In  Issue 
between  them,  in  the  same  or  any  other  court, 
except  on  appeal,  writ  of  error,  or  other  pro- 
ceeding provided  for  its  revision.  This  is 
the  familiar  doctrine  of  res  Judicata,  and  it 
will  be  found  upon  examination  that  the 
court  or  text-writer,  in  each  Instance,  had 
reference  to  either  final  Judgments  or  to  sec- 
ond appeals  of  the  same  case  In  the  same 
court,  and  hot  to  judgments  remanding  caus- 
es for  new  trial,  as  in  the  Instant  case. 
Among  the  cases  and  text-writers  bo  referred 
to,  see  Carper  v.  Norfolk  &  W.  R.  Co.,  95 
Va.  43,  27  S.  E.  813;  Haflner  v.  Ches.  4  O. 
R.  Co.,  96  Va.  633,  31  S.  E.  899;  Virginian 
R.  Co.  v.  BeU,  118  Va.  492,  87  S.  E.  570: 
Ches.  *  O.  R.  Co.  v.  Rison,  99  Va.  18,  37  S. 
E.  320;  Forsyth  v.  City  of  Hammond,  166 
U.  S.  606,  17  Sup.  Ct.  665,  41  L.  Ed.  1095; 
DeChambrun  y.  Campbell  (C.  C.)  Si.  Fed.  231 ; 
Holmes  y.  Oregon  &  C.  R.  Co.  (C.  C.)  9  Fed. 
228;  1  Freeman  On  Judgments  (4th  Ed.)  | 
24d. 
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Upon  thl8  brandi  of  the  case  we  are  ol 
opinion  that  the  proceedings  In  the  federal 
courts  do  not  preclude  the  plaintiff  from 
maintaining  the  present  action.  The  Judg- 
ment of  the  Circuit  Court  of  Appeals,  re- 
manding the  case  for  a  new  trial,  Is  not,  aa 
to  the  present  action,  either  res  Judicata  or 
the  "law  of  the  case." 

'  We  come,  then,  to  a  consideration  of  the 
case  upon  its  merits.  The  parties  claim  ti- 
tle from  a  common  source,  Philip  Fleming. 
The  defendant's  title,  as  traced  by  thfe  plain- 
tiff, was  acquired  from  Fleming  several  years 
before  the  plaintiff  acquired  his  title,  but 
the  plaintiff  claims  that  the  deed  made  by 
Fleming  to  James  A.  Collier,  under  which  the 
defendant  derives  title,  was  lost  and  never 
recorded,  and  that  he  had  no  notice,  actual 
or  constructive,  of  that  deed,  and  that,  hav- 
ing paid  value  for  the  land,  he  is  protected 
as  a  subsequent  purchaser  for  value  and 
without  notice.  Defendant  denies  that  the 
plalntur  paid  value,  and  asserts  that  he  had 
notice,  both  actual  and  constructive,  of  de- 
fendant's title. 

[I]  The  deed  from  Fleming  to  Collier,  not 
having  been  recorded  was  void  as  to  Stein- 
man,  provided  he  was  a  purchaser  for  value 
and  without  notice.  Code,  {  2465.  The  de- 
fendant attempted  to  prove  that  the  plain- 
tiff was  not  a  purchaser  for  value  by  show- 
ing that  he  paid  only  $125  for  the  coal  and 
minerals  underlying  a  tract  of  1,000  acres  of 
land,  while  the  land  on  survey  turned  out 
to  be  over  2,000  acres,  and  that  the  plaintiff 
knew  that  the  titles  to  lands  in  the  county 
were  in  a  very  uncertain  condition,  and  hence 
the  low  price  paid  for  it  The  plaintiff,  on 
the  other  band,  tcsllflcd  that  the  price  agreed 
to  be  paid  was  $125  for  the  coal  and  under- 
lying mineral  in  a  tract  which  Fleming  had 
obtained  from  tJie  Warders.  But  Fleming 
had  paid  only  $125  for  the  fee  In  the  same 
boundary  of  land  some  15  or  20  years  prior 
to  that,  and  now,  after  a  lapse  of  over  40 
years,  no  complaint  had  ever  been  made  by 
Fleming  that  he  had  not  been  paid  in  fuU, 
and  that  the  whole  price  agreed  had  in  fact 
been  paid,  and  he  produced  evidence  of  It. 
Tlie  evidence  is  clear  that  Steinman  and 
Price  paid  the  full  consideration  agreed  to 
be  paid  for  the  minerals.  Under  the  law  In 
this  state  it  is  not  required  that  the  consid- 
eration should  be  either  fair  or  adequate,  as 
is  required  in  some  states,  but  simply  that 
the  purchase  should  be  for  value;  and  even 
where  adequate  consideration  is  required  it 
has  t>een  held  that: 

"No  consideration  of  any  value  at  all,  upon 
which  t)artiea  capable  of  contracting  with  each 
other,  and  in  the  absence  of  fraud,  may  agree, 
can  be  said,  in  a  legal  sense,  to  be  inadequate.' 
White  V.  McGannon,  29  Grat.  (70  Va.)  611; 
Hale  V.  Wilkinswi,  21  Grat  (62  Va.)  75; 
Steams  v.  Beckham,  31  Grat.  (72  Va.)  379. 

We  think  that  the  record  clearly  shows 

that  the  plaintiff  was  a  purchaser  for  Value. 

[10]  The  defendant  further  attempted  to 


show  that,  even  U  the  plaintiff  was  a  pur^ 
chaser  for  value,  he  was  a  purchaser  with  no- 
tice of  the  defendant's  title.  In  order  to  es- 
tablish this  fact,  the  defendant  attempted  to 
show  both  actual  and  constructive  notice  on 
the  part  of  the  plaintiff.  The  burden  was 
upon  the  plaintiff  to  show  that  he  was  a  pur- 
chaser for  value,  and  that  the  purchase  price 
had  been  actually  paid  before  notice  of  the 
defendant's  title.  The  burden  of  showing  no- 
tice rested  upon  the  defendant.  Lamar  v. 
Hale,  79  Va.  147.  The  record  falls  to  dis- 
close actual  notice  on  the  part  of  the  plain- 
ttff. 

[11]  An  attempt  was  made  to  show  that 
the  title  to  the  property  was  examined  by 
counsel  for  the  plaintiff,  and  that  be  must 
have  discovered  record  evidence  of  the  de- 
fendant's title,  and  if  he  did  discover  It  that 
he  communicated  It  to  the  plaintiff;  but  the 
testimony  of  the  plaintiff's  counsel  shows 
that  he  had  no  recollection  whatever  on  the 
subject,  and,  even  If  notice  had  been  proved 
as  to  the  plalntttTs  counsel.  It  would  have 
been  constructive  notice,  and  not  actual  no- 
tice, unless  he  communicated  the  informa- 
tion acquired  by  him  to  the  plaintiff.  No- 
tice to  the  agent  of  a  party  is  constructive, 
not  actual.  Easley  t.  Barksdale,  75  Va.  274, 
283.  But,  if  he  had  noUce,  It  is  Immaterial 
whether  it  was  actual  or  constructive. 

[12,  IS]  The  chief  reliance,  however,  of  the 
defendant  Is  upon  the  fact  that  the  plaintiff 
had  notice  of  the  suit  of  Lipps  v.  Collier, 
which  had  been  brought  in  the  circuit  court 
of  Wise  county,  affecting  the  tract  of  395 
acres  of  land,  which  is  the  land  in  contro- 
versy In  this  suit  This  was  a  suit  by  JAppa, 
a  Judgment  creditor,  against  James  A.  Col- 
lier, Philip  Fleming,  Casander  Boatwrlght 
(formerly  Collier),  and  John  Rlner,  as  trus- 
tee. The  object  of  the  suit  was  to  enforce 
against  the  395-acre  tract  of  land  a  Judg- 
ment for  money  which  Lipps  had  obtained 
against  Collier.  The  bill  set  out  the  Judg- 
ment ;  that  Fleming  had  some  time  previous- 
ly conveyed  the  land  to  OoUier  by  a  deed 
which  had  been  lost;  and  that  Collier  had  sub- 
sequently conveyed  the  land  to  Rlner,  as  trus- 
tee, for  the  benefit  of  his  (CoUler's)  wife. 
The  bill  prayed  for  an  enforcement  of  the 
Judgment  against  the  land.  To  do  this  It 
was  necessary  to  set  aside,  for  the  purpose 
of  the  Judgment,  the  deed  from  Collier  to  Bl- 
uer, trustee.  The  original  papers  in  this  suit 
have  been  lost,  and  a  statement  of  the  con- 
tents of  the  bill  has  been  supplied  by  the  dep- 
osition of  the  counsel  for  the  plaintiff,  who 
states  that  he  carefully  examined  it  and  the 
other  papers  In  the  case,  and  made  a  very 
full  memorandum  therefrom.  He  states  that 
the  bill  contained  no  prayer  for  general  re- 
lief, nor  to  set  up  the  lost  deed.  He  seeina 
to  be  positive  of  these  facts,  though  be  testi- 
fied in  part  from  memory  and  in  part  from  a 
memorandum  made  some  five  or  six  years 
prior  to  his  testimony.  During  the  pendency 
of  that  suit  the  case  was  referred  to  a  spe- 
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dal  commissioner  to  ascertain  the  true  and 
correct  boundary  of  the  land  sold  by  Fleming 
to  Collier.  Thla  the  commissioner  ascertain- 
ed from  the  deposition  of  Fleming,  and  re- 
ported fully  on  It.  On  May  22,  1873,  a  de- 
cree was  entered  which  contained,  amongst 
other  things,  the  following  adjudication: 

"Wherefore  on  consideration  it  la  adjudged, 
ordered,  and  decreed  that  the  said  James  A. 
Collier^  or'  those  who  claim  throngh  him,  hold 
the  said  land  in  fee  by  title  firm,  stable,  free 
from  all  claims  of  the  said  PluUp  Fleming  or 
his  wife,  Minerva,  in  as  full  and  ample  a  man- 
ner as  if  the  lost  deed  were  on  record;  and  it 
la  also  ordered  that  a  copy  of  this  decree  be 
recorded  in  the  clerk's  office  of  the  county  court 
of  this  county  in  the  book  wherein  deeds  are  re- 
corded, and  the  some  shall  be  indexed  in  the 
name  of  grantor  and  grantee." 

This  decree  was  dnly  recorded  In  the  cir- 
cuit court  of  Wise  county,  in  which  the  land 
then  lay,  June  6,  1873.  Whether  or  not  It 
was  properly  Indexed  Is  a  subject  of  contro- 
versy. Subsequently  the  plaintiff's  Judg- 
ment was  paid  off,  and  the  suit  was  dismiss- 
ed from  the  docket 

The  Circuit  Court  of  Appeals  held  that  the 
suit  of  Llpps  V.  Gollier  was  a  suit  for  the  re- 
covery of  land,  and  that  the  decree  of  May 
22,  1873,  was  properly  recordable  under  sec- 
tion 2510  of  the  Oode,  that  It  was  duly  Index- 
ed, and  that  consequently  It  gave  the  plaln- 
tlfT  constructive  notice  thereof.  With  great 
respect  for  the  Circuit  Court  of  Appeals,  we 
feel  compelled  to  dissent  from  Its  conclusion. 
Section  3454  of  the  Code,  amongst  other 
things,  gives  to  any  person  who  thinks  him- 
self aggrieved  by  any  Judgment,  decree,  or 
order  "In  a  controversy  concerning  the  title 
to  or  boundaries  of  land"  the  right  to  appeal 
regardless  of  the  amount  In  controversy. 
Section  3456  denies  the  right  of  appeal,  in 
matters  merely  pecuniary,  from  a  Judgment, 
decree,  or  order  in  a  controversy  In  a  mat- 
ter less  in  value  or  amount  than  $300,  exclu- 
sive of  costs.  In  oonsidering  these  sections, 
this  court  has  bad  occasion.  In  a  number  of 
cases,  to  determine  when  "a  controversy  con- 
cerns the  title  to  or  boundaries  of 'land,"  and 
has  held  that  a  decree  for  sale  of  land  In  a 
partition  suit,  or  for  the  appointment  of  a  re- 
ceiver, whereby  change  was  made  in  posses- 
sion or  control  of  property,  Judgments  in  ac- 
tions of  unlawful  entry  and  detainer,  and  de- 
crees in  suits  relating  to  trust  deeds  upon 
real  estate  securing  less  than  the  minimum 
pecuniary  Jurisdiction  of  the  court,  all  con- 
cern the  title  of  land.  Stevens  v.  McCor- 
mick,  90  Va.  '736,  19  S.  B.  742;  Shannon  v. 
Hanks,  88  Va.  338,  13  S.  E.  437;  Dockert  v. 
Chesapeake  Western  Co.,  101  Va.  804,  45  S. 
a  799;  Pannlll  v.  Coles,  81  Va.  380;  SeUers 
v.  Reed,  88  Va.  377,  13  S.  B.  754.  While,  on 
the  other  hand,  It  has  been  held  time  and 
again  that,  In  a  suit  to  subject  land  to  the 
payment  of  a  Judgment,  the  amount  in  con- 
troversy is  to  he  determined  by  the  amount 
of  the  Judgment,  and  the  title  or  boundary  of 
land  is  not  Involved.  The  Jurisdiction  of  the 
court  on  an  appeal  by  1;he  defendant  is  reg- 


ulated by  the  amount  decreed  against  him,  or 
declared  to  be  a  lien  on  the  land.  Fink  v. 
Denny,  75  Va.  663-;  Hawkins  v.  Gresham,  85 
Va.  34,  6  S.  EX  472;  Cook  v.  Bondurant,  85 
Va.  47,  6  S.  B.  618 ;  Smith  and  Wife  v.  Ro- 
senheim, 79  Va.  540;  Patteson  v.  McKlnney, 
88  Va.  748,  14  S.  E.  379;  Cash  v.  Humphreys, 

98  Va.  477,  36  S.  E.  517;  Cook  v.  Daugherty, 

99  Va.  590,  39  S.  £2.  223.  It  has  also  been 
expressly  held  that  a  suit  to  subject  land  to 
the  lien  of  a  Judgment  Is  not  a  suit  for  the 
recovery  of  land.  Flanary  v.  Kane,  102  Va. 
547,  557,  46  S.  £2.  312,  681.  As  the  case  of 
Upps  V.  Collier  was  not  a  suit  for  the  recov- 
ery of  land,  the  court  is  of  the  opinion  that 
section  2510  of  the  Code  has  no  application 
to  the  decree  rendered  therein  May  22,  1873. 
Nor  do  we  think  that  any  other  section  of 
the  Code  applies  to  said  decree,  and  the  rec- 
ordation, therefore,  of  the  decree,  whether 
properly  Indexed  or  not,  was  not  constructive 
notice  to  the  plaintiff. 

[14]  The  court  Is  of  the  opinion,  however, 
that  parties  to  Judgments  and  decrees,  and 
their  privies,  are.  In  the  absence  of  statute 
requiring  recordation,  bound  by  said  Judg- 
ments and  decrees,  without  any  other  notice 
than  that  furnished  by  the  proceeding  Itself. 
We  need  not  stop  to  consider  the  different 
classes  of  privies.  One  who  has  succeeded  to 
the  right,  title,  or  Interest  of  another  in  real 
estate  is  a  privy  in  estate,  and  Is  bound  by 
Judgments  and  decrees  against  his  grantor. 
In  Ettkin  v.  McCralth,  2  Wash.  T.  112,  3  Paa 
838,  it  was  held  that  a  Judgrment  In  a  former 
action  between  the  defendant  and  plaintiff's 
grantor,  in  which  the  title  to  the  land  in  con- 
troversy was  in  issue,  will  bind  the  plaintiff 
in  a  subsequent  action  of  ejectment.  In  Cen- 
tral National  Bank  v.  Hazard  (C.  C.  N.  D. 
New  York)  30  Fed.  484,  486,  it  was  held  that 
every  person  is  privy  to  a  Judgment  whose 
succession  to  the  rights  of  property  thereby 
affected  occurred  subsequently  to  the  com- 
mencement of  the  suit  Bvery  grantee  Is  es- 
topped by  the  Judgment  against  his  grantor, 
because  he  holds  by  a  derivative  title  from 
such  grantor.  Freem.  Judgm.  §  162;  Adams 
V.  Barnes,  17  Mass.  367;  Campbell  v.  Hall,  16 
N.  T.  676. 

In  Gushing  v.  Edwards,  68  Iowa,  145,  25 
N.  W.  940,  it  was  held  that  a  party  who  has 
constructive  notice  of  the  sheriff's  deed  of 
property  which  was  afterwards  conveyed  to 
him  cannot  defeat  the  title  of  the  party  un- 
der the  sheriff's  deed  on  the  ground  that  he 
has  no  notice  of  the  Judgment  on  which  the 
property  was  sold. 

In  Whitford  v.  Crooks,  64  Mich.  261,  20  N. 
W.  46,  the  opinion  was  delivered  by  Cooley, 
Chief  Justice.  In  that  case  one  Kean  brought 
an  action  of  ejectment  in  1869  against  the  ex- 
ecutors of  a  decedent  to  recover  a  section  of 
real  estate.  The  action  involved  the  fee  of 
the  land.  Kean  recovered  a  Judgment  for  the 
north  half  of  the  section,  and  the  defendants 
for  the  south  half.  Kean,  after  his  eject- 
ment suit  was  determined,  gave  a  deed  to  the 
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part  which  he  had  failed  to  recover — that  Is, 
the  south  half— to  one  Benedict,  and  Bene- 
dict conveyed  to  Crooks.  Crooks  entered  In- 
to possession  of  the  land,  and  an  action  of 
ejectment  was  brought  against  him  by  the 
alienee  of  the  executor  and  heirs.  The  al- 
ienee claimed  the  right  to  recover  on  the 
ground  that  the  deed  from  Kean  to  Benedict, 
and  from  Benedict  to  Crooks,  put  Crooks  In 
no  better  position  than  Kean  himself  stood, 
and  that  the  recovery  against  Kean  estopped, 
not  only  him,  but  also  Crooks,  from  recover- 
ing the  land;  and  the  court  so  held.  The 
Judgment  was  given  for  the  plaintiff,  on  the 
ground  that  the  prior  Judgment  bound,  not 
only  Kean,  but  Crooks  as  alienee. 

New  Tork  had  a  statute  very  similar  to 
ours  requiring  Judgments  for  money  to  be 
docketed.  The  question  there  arose  as  tq 
whether  or  not  a  judgment  in  ejectment, 
which  was  not  docketed,  was  binding  on  a 
subsequent  alienee  of  one  of  the  parties.  In 
Sheridan  v.  Andrews,  49  N.  X.  478,  481,  Ba- 
pello.  Judge,  said: 

"The  docketing  under  the  act  of  1840  in  the 
county  clerk's  office  was  not  essential  to  the 
conduaivenesa  of  the  judgment.  Such  docketing 
is  only  required  for  the  purpose  of  making  a 
money  judgment  a  lien  on  the  real  estate  of  the 
debtor,  and  as  a  preliminary  to  the  issuing  of 
an  execution.  Tms  judgment  is  not  sought  to 
be  enforced  as  a  lien,  but  is  set  up  as  an  esti^ 
pel. 

"The  material  point  of  inquiry  is  whether  the 
defendants  are  persons  claiming  from  or  through 
Jackson,  by  title  accruing  after  the  commence- 
ment of  the  action  against  him.  If  they  are, 
the  judgment  is  ooodusive  upon  them  as  to  the 
plaintiff's  title. 

"The  point  that  the  absence  of  a  notice  of 
lis  pendens  deprives  the  judgment  of  its  effect 
as  against  persons  claiming  from  or  through  the 
defendants,  cannot  be  sustained.  The  only  office 
of  a  notice  of  lis  pendens  is  to  give  notice  of 
the  pendency  of  the  action,  so  as  to  affect  per- 
sons who  may  deal  with  the  defendants  in  re- 
spect to  the  property  involved,  before  final  judg- 
ment, and  thus  bind  them  by  the  judgment  in 
the  same  manner  as  if  they  bad  been  made  par- 
ties to  the  action.  Formerlr  the  commencement 
of  a  suit  in  equity  was  <h  Itself  constructive 
notice  to  subsequent  purchasers^'  and  they  were 
bound  by  the  decree.  This  rule  was  adopted  in 
analogy  to  the  rule,  in  real  actions  at  common 
law,  that  if  the  defendant  aliened,  pending  the 
writ,  the  judgment  would  overreach  such  aliena- 
tion.    Murray  v.   Ballou,   1  Johns.  Oh.  677." 

Speaking  further  of  the  etatute  tor  docket- 
ing lis  pendens,  he  said: 

"This  section  does  not,  nor  do  any  of  the  pre- 
vious statutes,  relate  to  the  effect  of  a  judg- 
ment, or  to  the  rights  of  parties  claiming  under 
a'  title  acquired  after  judgment,  but  only  to 
those  who  take  during  Uie  pendency  of  the  ac- 
Uon. 

"Section  132  of  the  Code  provides  that  the 
pendency  of  the  action  shall  be  constructive 
notice  to  purchasers  from  the  time  of  the  filing 
of  the  notice  only,  and  that  such  purchasers 
shall  be  bound  by  all  proceedings  taken  after 
the  filing  of  such  notice  to  the  same  extent,  as  if 
they  were  made  parties  to  the  action.  This 
is  the  whole  scope  and  object  of  the  notice.  It 
has  no  relation  to  titles  acquired  after  judg- 
ment. It  never  was  pretended  that  any  notice 
was  necessary  to  render  the  judgment  effectual 
as  against  parties  claiming  under  the  defend- 
ant by   transfer  subsequent  to  the  judgment. 


Campbell  v.  Hall,  16  N.  Y.  579.  580.  The  judr 
ment  disposes  of  the  rights  of  the  parties  and 
is  a  matter  of  public  record.  Its  effect  cai-jiot 
be  impaired  by  any  subsequent  transfer  by  the 
defendant.  He  is  concluded  by  it,  and  his  gran- 
tee cannot  be  in  any  better  situation  than  the 
party  from  whom  he  obtained  his  right.  Ba- 
con's Abr.  Evidence,  f.  The  recording  acts  have 
no  relation  to  the  subject." 

This  must  of  necessity  be  true.  ^Hiere 
would  be  no  end  of  litigation  if  the*  effect  ot 
a  Judgment  or  decree  could  be  avoided  by  a 
simple  transfer  of  the  property  by  the  un- 
successful litigant  as  soon  as  an  adverse 
Judgment  or  decree  was  rendered.  Decrees 
are  rendered  every  day  construing  contracts, 
deeds,  wills,  and  other  documents,  and  such 
decrees  bind;  not  only  the  parties  to  the 
litigation,  but  all  persons  claiming  under 
them,  with  or  without  notice  of  the  decree. 
The  privies  can  stand  cxn  no  blgber  footing 
than  their  principals.  The  Legislature,  of 
course,  might  change  this.  If  it  deemed  it 
wise  and  practicable  to  do  so ;  but  it  bas  not 
done  so. 

It  would  seem,  therefore,  that  tbe  plain- 
tiff was  bound  by  the  proceedings  in  tbe  case 
of  Llpps  V.  ColUer,  in  consequence  of  the 
fact  that  he  took,  bis  deed  from  Fleming  aft- 
er tbe  termination  of  that  suit,  and  that  the 
recording  acts  do  not  affect  tbe  question,  un- 
less the  plaintiff  can  bring  bimseU  within 
some  exception  to  the  rule  on  tliat  subject 

The  plaintiff  seeks  to  avoid  the  conse- 
quence of  tbia  rule  by  alleging  that  "it  can 
only  be  the  neeessaiy  parties  and  their  priv- 
lea  who  are  bound,  and  then  only  upon  pn^ 
ae  pleadings."  We  cannot  give  our  assent 
to  this  propdaitlon.  No  aotboilty  Is  dted 
for  it,  nw  sbonld  we  be  indlned  to  follow  it, 
U  it  bad  been  dted.  Judgments  bind  tbe  ac- 
tual parties  to  tbe  salt,  whether  tbey  were 
necessary  parties  or  simply  proper  parties. 
It  is  said  that  those  are  held  to  be  parties 
who  have  a  right  to  control  the  proceedings, 
to  make  defense,  to  produce  and  cross-ex- 
amine witnesses,  and  to  appeal  from  tbe  de- 
cision if  any  appeal  lies.  It  Is  further  said 
thilt  those  also  may  be  termed  parties  "for 
or  against  whom  the  record  of  tbe  former 
proceedings  might  be  adduced  in  another 
triaL"  2  Black  on  Judgments,  {  634,  and 
tbe  cases  dted. 

Fleming  was  tbe  fbrmer  owner  of  the  land, 
and  it  was  alleged  in  the  bill  that  he  had 
conveyed  the  land  to  Collier,  but  that  tbe 
deed  had  been  lost  or  mislaid.  Fleming  was 
directly  interested  to  show  that  tbe  land  bad 
not  been  paid  for,  or  that  he  had  not  made 
any  deed.  The  decree  made  in  the  case 
which  set  np  tbe  lost  deed  and  subjected  the 
land  as  the  land  of  Collier  would  not  have 
been  binding  upon  Fleming  if  he  had  not  been 
a  party  to  tbe  suit,  and  in  our  Judgment  he 
was  at  least  a  prefer  party,  if  not  a  neces- 
sary party,  so  as  to  give  him  an  opportunity 
of  defending  his  Utle,  or,  if  he  admitted  the 
conveyance  of  the  titles  to  preclude  bim  in 
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th«  futore,  and  tbose  claiming  under  bim, 
trom  gainsaying  the  plaintiff's  title  to  the 
land.  In  the  case  of  Findlay  t.  Hinde,  1 
Pet  242,  7  U  Bd.  128,  the  court  said,  It  ap- 
pears from  the  answers  and  title  deeds  |lled 
In  the  cause  that  all  the  defendants  are  in- 
terested In  defending  the  title,  as  they  stand 
In  the  relation  to  eaxA  other  as  vendors, 
grantees,  and  vendees.  In  the  course  of  the 
opinion,  referring  to  a  grantor  somewhat 
similarly  situated,  the  court  said: 

"He  might  insist  that  the  purchase  money 
had  not  been  paid  or  make  various  other  de- 
fensea  It.  is  not  true  that,  U  he  were  ttade  a 
party,  no  decree  could  be  made  against  Um. 
It  might  not  be  necessary  to  require  him  to  do 
any  act;  but  it  would  be  indhipenBable  t«  de- 
eicie  against  him  the  validity  01  his  obligatioB 
to  coavey*  and  to  orerrule  such  defense  as  ha 
might  make." 

[15,16]  As  to  the  propriety  of  the  plead- 
ings in  the  case,  it  is  clear  that  equity  bad 
Jurisdiction  of  the  bill  trf  enforce  the  Judg- 
ment lien  nnder  section  8671  of  the  Code, 
and,  having  acquired  Jurisdiption  for  this 
purpose,  tt  will  go  on  and  0o  comidete  Jus- 
tice between  the  parties,  even  to  the  extent 
of  enforcing  purely  legal  demands  of  wl^icfa 
it  would  not  otherwise  have  JurisdlctionL 
Anderson  v.  Harvey,  10  Grat  (51  V&.)  386; 
McArthur  v.  Chase,  13  Orat.  (54  Va.)  688; 
Waiters  v.  Farmers'  Bank,  76  Va.  12 ;  MiUer 
▼.  WUls,  95  Va.  387.  28  S.  E.  837;  Woolfoli 
▼.  Graves,  118  Va..l82,  69  S.  B.  1039,  73  S.  £. 
721 ;  Bettman  v.  Barness,  42  W.  Va.  433,  26 
8.  E.  271,  36  I*  iEl.  A.  666;  Miller  v.  L.  &  N. 
B.  Co.,  83.  Ala.  ?74,  4  South.  842,  3  Am.  SL 
Rep.  722 ;  Deveney  v.  Gallagher,  20  N.  J.  Bq. 
83 ;  1  Pom.  Eq.  §  181 ;  Moorman  v^  Board  of 
Sup'rs  of  Campbell  Cb.,  121  Va.  — ,  92  S.  B. 
833. 

It  was  insisted,  however:  (1)  That  equity 
lias  no  inherent  Jurisdiction  to  set  up  lost 
documents;'  (2)  that  the  suit  of  Upps  v. 
CSollier  did  not  conform  to  the  statutory  re- 
quirements of  sectlfins  2361-2364;  and  (3) 
that  there  was  no  priiyer  for  general  relief. 
It  was  conceded  that  the  suijb  of  Iiipps  v. 
Collier  did  not  conform  to  the  stetutes  for 
setting  up  lost  instrjQ.ments :  but  that  is 
deemed  unnecessary.  Without  conceding  the 
correctness  ot  the  ftrst  propositian  (see  Shar- 
on V.  Tui&er,  144  U.  S.  633,  12  Sup.  Ct  720, 
36  L,  Bd.  632,  and  cases  cited;  13  Bncy. 
PI.  A  Pr.  351  ff. ;  25  Cyc.  160G  ff.),  it  is  im- 
material whether  equity  had  inherent  Jurisr 
diction  to  set  up  a  lost  instrument  or  not. 
It  clearj^  bad  Jurisdiction  to  enforce  the 
Judgment  lien,  and,  having  acquired  Juris- 
diction on  titis  ground,  upon  well-settled 
principles,  it  could  retain  the  case  so  as  to 
do  complete  Justice  between  the  parties.  See 
cases  hereinbefore  cited. 

[17, 1  J)  As  to  the  absence  of  a  prayer  for 
general  relief,  it  is  said  that  this  is  a  prayet 
'  tbat  should  never  be  omitted  in  any  bill  in 
equity,  for  the  reason  that,  if  the  special  re- 
lief prayed  for  cannot  be  given,  the  court 
may,  nnder  the  prayer  for  general  relief. 


grant  proper  relief  eonsi8te.nt  with  the  case 
made  by  the  bill.  Woolfolk  v.  Graves,  113 
Va.  182,  69  S.  B.  1039,  73  9.  B.  721.  This 
principle  is  so  well  known  in  the  profession 
that  it  is  difBcult  to  bfelleve  that  a  lawyer 
dt  any  experience  would  prepare  a  bill  omit- 
ting the  prp.yer  for  general  relief,  and,  as 
it  is  80  universally  inserted,  it  is  likely  that, 
in  taking  a  memorandum  from  the  bill,  no 
particular  attention  would  be  paid  to  its  in- 
sertion. CJonceding,  however,  that  the  bill 
contained  no  prayer  for  general  relief,  still 
tlie  prayer  to  subject  the  land  to  the  pay- 
ment of  the  Judgment  carried  with  it  nec- 
essarily an  implied  prayer  to  do  whatever 
else  was  necessary  anil  proper  for  the  en- 
forcement of  the  lien  of  thp  Judgment  upon 
the  land.  The  removal  of  the  cloud  occasion- 
ed by  the  loss  of  the  Judgment  del>tor'8  deed 
was  an  essential  step  in  subjecting  the  land 
to  the  payment  of  the  Judgment. 

[II]  There  is  no  subject  about  which  the 
courts  are  ipore  careful  tlian  that  of  Judi- 
cial sales.  It  is  the  effort  of  the  courts  at  all 
times  to  see  that  the  land  is  brought  to  the 
hanuner  under  the  most  advantageous  cir- 
cumstances, so  as  to  realise  the  best  price 
that  can  be  ot>tained  therefor,  and  to  pro- 
tect the  interests  of  a^  parties,  and  it  has 
been  held  that,  before  a  sale  of  land  is  de- 
creed, any  cloud  on  the  tiUe  or  any  imped- 
isaaat  to  a  fair  sale  ought  to  be  removed  as 
far  as  it  is  practicable  to  do  so.  Thomas  v. 
Farmers'  Nat.  Bank,  86  Va.  291,  9  S.  E.  1122. 
In  a  great  nomber  of  cases  it  has  l>een  held 
premature  and  erroneous  to  order  a  Judi- 
cial sale  to  satisfy  incumbrances  qo  land  be- 
fore aaoertatning  the  liens  binding  the  laifd, 
their  amounts  and  respective  priorities;  the 
reason  assigned  l>eing  because  otherwise 
there  would  he  a  tendency  to  sacrifice  the 
property  sold  by  discouraging  creditors  from 
I^idding,  as  they  proliably  would  if  their 
right  tb  satisfaction  of  th.^r  debts  had  been 
previously  ascertained.  Coles  v.  McRae,  6 
Rand.  (27  Va.)  644";  Horton  v.  6ond,  2^ 
Grat  (69  Va.)  815;  Shultz  v.  Bansbrough, 
33  Orat  (74  Va.)  567;  FideUty  Loan  OOk 
V.  Dennis,  93  Va.  501,  25  S.  Bl  S46;  Bristol 
Iron  &  Steel  CJo.  v.  Caldwell,  95  Va.  47,  2T 
S.  B.  838;  Sims  v.  T^rer,  96  Va.  14,  80  S.  B. 
443.  It  was  the  duty  of  the  court  as  far 
as  possible,  to  ranove  all  impediments  to  a 
fair  sale,  and  one  to  the  best  advantage. 
We  think  that  the  relief  migM  properly 
have  been  granted  by  the  court  under  this 
special  prayer. 

[20]  The  only  remaining  ground  assigned 
by  the  plaintiff,  to  show  that  he  was  not 
bound  by  the  decree  in  the  case  of  Llpps  v. 
Collier,  is  the  policy  of  the  law  of  this  state, 
as  manifested  by  section  3566  of  the  Code, 
requiring  the  docketing  of  lis  pendens,  there- 
by indicating  that  the  record  of  the  suit  is 
not  notice  to  the  world.  Prior  to  the  enact- 
ment of  this  statute,  any  suit  at  law  or  in 
equity  which  concerned  the  title  to  real  es- 
tate was  notice  to  all  the  world  of  the  title 
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of  the  respective  parties  to  the  suit,  and  who- 
ever bou^t  of  either  party  pending  the  suit 
was  charged  with  notice  of  title  set  up  by 
the  other,  and  was  bound  by  any  judgment 
or  decree  affecting  that  title  which  was  ren- 
dered In  the  suit.  Merwln  on  Equity,  {  769; 
Union  Trust  Oo.  v.  Southern  Navigation  Co., 
130  U.  S.  566,  9  Sup.  Ct  606,  32  L.  Ed.  1043 ; 
Murray  v.  Ballou,  1  Johns.  Ch.  (N.  X.)  566. 

Of  course,  If  the  mere  pendency  of  a  suit 
bound  the  parties,  the  final  judgment  entered 
In  the  case  necessarily  bound  them.  The 
rule  Is  the  same  now  as  to  personal  property 
(Osbom  V.  Glascock,  39  W.  Va.  749,  20  S.  B. 
702),  but  It  has  been  changed  as  to  real  es- 
tate, so  as  to  require  the  dodcetlng  of  a  Us 
pendens  In  order  to  affect  a  purchaser  for 
value  and  without  actual  notice.  The  change 
wrought  by  the  statute  applied  only  to  a  pur- 
chaser of  real  estate.  In  a  pending  suit.  It 
was  not  extended  to  a  purchaser  of  personal 
property,  nor  to  the  effect  of  a  judgment  or 
decree  after  the  termination  of  a  suit.  As  to 
purchasers  of  personal  property  after  termi- 
nation of  the  suit,  the  common  law  still  pre- 
vails.    Sheridan  v.  Andrews,  48  N.  Y.  478. 

The  plaintiff  Is  bound  by  the  proceedings 
In  the  suit  of  Llpps  v.  CoUler,  and  took  bis 
deed  In  subordination  to  the  rl^ts  of  the 
defendant.  Holding  under  E^emlng,  he  Is 
estopped  by  the  decrees  In  Llpps  v.  Collier 
from  asserting  a  title  against  the  defendant 
which  had  been  adjudged  against  his  grantor 
and  In  favor  of  defendant's  remote  grantor. 
For  these  reasons,  the  judgment  of  the  dr^ 
cult  court  must  be  affirmed. 

Affirmed. 

* 

SIMS,  X,  absent 


(la   Va.    50fi) 

MATNBT  et  aL  v.  YATES  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept 

20,  1917.) 

1.  Lost  Instbtjuentb  «;»22— Establishicknt 
—Pleading. 

Plaintiffs  were  properly  denied  relief  upon 
the  theory  of  a  lost  deed,  where  they  merely  al- 
leged on  ioformation  and  belief  that  the  deed 
was  made,  but  admitted  that  they  would  be  un- 
able to  prove  the  making  and  the  loss  tbereot 

2.  Equitt   ®s»429   —   Vacation   Decrex  — 
Amendment— PowEBS  of  Cocbt. 

Code  1904,  $  3293,  giving  the  court  control 
over  all  proceedings  in  the  office  during  the 
preceding  vacation,  does  not  apply  to  vacation 
decrees  entered  pursuant  to  the  provisions  of 
section  3427,  as  to  submission  of  causes  in  va- 
cation. 

3.  K^juiTT   «=s»442— Vacation   Decbke— Bili. 
OF  Review— Powebs  of  Coubt. 

Where  a  motion  is  erroneously  made  for  a 
rehearing  of  a  vacation  decree,  the  court  may 
treat  the  petition  as  a  bill  of  review,  where  it 
plainly  seeks  to  correct  an  error  of  law  appar- 
ent on  the  face  of  the  record,  snch  proceeding 
being  appropriate  for  the  correction  of  a  final 
decree  by  the  court  wherein  it  was  rendered. 

4.  Equitt    «=>148(1)— Px.EADiNa— Multitabi- 
onsNESB. 

Where  a  bill  sought  to  perfect  title  either  by 
establishment  of  a  lost  partition  deed  or  by  ob- 


taining release  deeds  from  all  the  hehrs  of  one 
party,  it  was  not  multifarions,  having  but  one 
general  purpose. 

5.  Tbusts   «=s>371(1)    —   Estabubhhxnt  — 
Pi,XADina — Sufficienct. 

A  bill,  alleging  that  complainants  claim  own- 
ership of  certain  land  as  successors  in  title  of 
the  original  owners,  and  have  succeeded  to  pos- 
session which  has  continued  ever  since  an  oral 
partition  sufficieptly  alleges  the  interest  of  the 
complainants  in  the  land  in  a  suit  to  establish 
trusteeship  of  defendant  for  them. 

6.  Fbauds,   Statotb  or  e=974(l)— Pttbohask 
or  Land — Cbeation  oe  Agxnct. 

Where  the  claimants  of  land  employed  de- 
fendant to  acquire  releases  so  as  to  perfect  their 
title,  if  the  contract  in  its  essence  was  one  of 
agency,  it  created  a  trust  relation,  and  was 
not  within  the  statute  of  frauds,  and  could  be 
established  by  parol,  but  if  its  effect  was  the 
purchase  of  real  estate,  the  contract  was  within 
the  statute. 

7.  Appeal  and   Ebbob  «=s>837(4)— Scope  or 
Review. 

Where  matter. is  admitted  by  demurrer,  it 
must,  on  appeal  be  regarded  as  a  fact. 

8.  TansTB  <S=99— Constbdctive  Tbti8T& 

Where  persons  claiming  to  own  land  employ- 
ed defendant  to  procure  releases  from  other  pei^ 
sons  so  as  to  perfect  their  title  and  he  took  the 
releases  in  his  own  name  and  refused  to  transfer 
them,  he  was  a  constructive  trustee  for  them. 

9.  Equitt  ®=147,  263— Pleading— Moltifa- 
BI0USNES8 — Surplusage. 

Where  the  conrt  sustained  demurrer  and  en- 
tertained an  amendment  which  showed  that 
plaintiffs  were  bound  to  fail  in  their  proof  on 
one  branch  of  their  case,  it  was  error  to  dismiss 
for  multifariousness,  and  the  conrt  should  have 
overruled  the  second  demurrer  and  treated  is 
snrplusage  all  allegations  as  to  the  first  brsndi, 
or  should  have  reserved  the  right  to  amend  by 
striking  out  such  allegations. 

10.  Equmr  «s»429  —  Vacation  Dxcbeb  — 
Amendment. 

B^al  decrees  in  vacation  ought  to  gnard 
against  cutting  off  the  opportunity  for  amend- 
ment. 

Appeal  from  Circuit  Court,  Buchanan 
County. 

Bill  by  John  H.  Matney  and  another 
against  Richard  Yates  and  others.  Decree 
sustaining  demurrer  of  Yates  to  the  biU,  and 
complainants  appeal.    Reversed. 

Oeo.  W.  St  Clair,  of  Tazewell,  and  J.  H. 
Stinson,  of  Gnmdy,  for  appellants.  Chase  k 
Dau^erty,  of  Orundy,  for  appellees. 

KELLY,  3.  The  appellants,  John  H.  Mat' 
ney  and  3.  H.  Stinson,  filed  an  original  bill, 
the  particular  allegations  of  which,  so  far  as 
necessary  for  this  statement  may  be  briefly 
and  substantially  set  out  as  follows: 

That  Walter  Matney  and  Richard  Yates  a& 
quired  jointly  and  in  fee  simple  by  grant 
from  the  commonwealth  two  certain  tracts  of 
land  in  Buchanan  county,  containing  respec- 
tively 241  and  166  acres;  that  subsequently, 
in  the  year  1879,  these  patentees  made  an 
oral  partition,  whereby  Walter  Matney  was 
allotted  the  241  acres  and  Richard  Tales  the 
166  acres,  and  the  parties  took  possession  of 
their  resi)ectlve  tracts,  which  they,  and  those 
claiming  imder  them,  have  ever  since  held; 
that  Matney  and  Yates  made  deeds  to  each 
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other,  conflnning  the  partition,  which  were 
duly  executed,  delivered,  and  recorded,  but 
the  original  deeds  and  the  records  thereof 
were  destroyed  by  Are  In  the  year  1886 ;  that 
complainants  under  numerous  mesne  convey- 
ances acquired  title  to  the  Walter  Bfatney 
241-acre  tract  (lesa  a  portion  of  the  coal  and 
minerals);  that  the  names  of  all  the  heirs  of 
Walter  Matney  and  Richard  Yates  and  all 
the  facts,  transactions,  and  conveyances  hav- 
ing any  effect,  real  or  apparent,  upon  the  title 
to  both  tracts  of  land  were  as  particularly 
set  out  In  the  bill ;  that  because  complainants' 
evidence  of  title  had  been  destroyed  by  fire, 
they  had  entered  into  a  contract  with  Rich- 
ard Yates,  Jr.  (more  fully  set  out  In  a  subse- 
quent paragraph  of  this  opinion),  whereby 
the  said  Yates,  Jr.,  agreed  to  obtain  releases 
for  them  from  all  the  heirs  of  Richard  Yates, 
Sr.;  that  Yates,  Jr.,  proceeded  to  procure  re- 
leases in  bis  own  name,  and  thereafter  vio- 
lated bis  contvact,  and  committed  a  breach  of 
trust  by  continuing  to  hold  the  title  in  his 
own  name,  refusing  to  make  any  conveyance 
to  the  complainants. 

The  bUl  prayed  that  a  commissioner  be  ap- 
pointed to  make  deeds  to  the  present  owners 
in  lieu  of  the  deeds  that  had  been  destroyed, 
and,  further,  that  Richard  Yates,  Jr.,  be  re- 
quired to  execute  to  the  present  owners  of 
the  241  acres  a  release  deed  for  all  the  right, 
title,  and  Interest  acquired  by  him  from  the 
heirs  of  Richard  Yates,  Sr.  There  was  aJgo 
the  usual  prayer  for  general  relief. 

To  this  bill  the  appellee,  Richard  Yates,  de- 
murred, stating  in  writing  40  grounds  for  hla 
demurrer,  and  the  circuit  court,  on  April  29, 
1914,  entered  a  decree  which  concluded  as 
follows: 

"The  ooort  is  of  opinion  that  the  grounds  of 
denaorrer  are  well  taken,  doth  sustain  said  de- 
murrer, and  adjudge,  order,  and  decree  that  the 
bill  of  complainants  be  remanded  to  rules  to  be 
matured  as  to  the  C.  L.  Rltter  Lumber  Com- 
pany, Inc.,  and  the  Yellow  Poplar  Lomber  Com- 
pany, Inc." 

'At  the  next  term  of  the  court,  in  August, 
1914,  an  order  was  entered,  reciting  that  .an 
amended  bill  was  filed  by  leave  of  court,  and 
while  the  record  indicates  that  it  was  not  in 
fact  filed  until  September  following,  this  dis- 
crepancy, though  Indirectly  adverted  to  in 
the  brief  of  counsel  for  defendant  Yates,  la 
immaterial,  as  the  amended  bill  is  rect^nlzed 
and  passed  upon  by  the  court  at  a  stUl  later 
term,  and  no  objection  based  upon  the  time 
of  filing,  and  no  question  as  to  the  identity 
of  the  amendment  appears  anywhere  in  the 
record.  An  objection,  however,  was'  made  to 
the  amended  bill  by  Richard  Yates  on  the 
ground  that  the  decree  of  April  29,  1914, 
quoted  above,  was  a  final  decree,  and  ended 
the  case  as  to  him,  so  that  he  was  not  affect- 
ed by  the  leave  given  to  file  the  amendment 
The  court  did  not  pass  upon  that  objection, 
but  a  mere  reading  of  the  language  of  the 
decree  shows  that  the  objection  was  wholly 
without  merit  Yates  then  demurred  to  the 
amended  bill,  and  by  consent  of  parties  by 


counsel,  the  court  took  the  cause  for  dedslon 
in  vacation. 

[1]  The  amended  bill  did  not  differ  very 
materially  from  the  original,  except  in  the 
important  qualiflcatlon  made  in  the  allega- 
tion relating  to  the  deeds  omflrmlng  the  oral 
partition  between  Walter  Matney  and  Rich- 
ard Yates.  The  amended  allegation  upon 
this  point  was  as  follows: 

"Your  orators  have  been  informed,  and  are 
advised,  that  the  said  Richard  Yates  made  a 
deed  conveying  all  his  right,  title  and  interest  in 
and  to  the  said  241-acre  tract  of  land  to  Walter 
Matney,  but  of  this  your  orators  cannot  be  posi- 
tive, as  all  the  parties  who  were  connected  with, 
and  who  knew  anything  about,  the  transaction, 
are  dead,  and  your  orators  are  unable  to  prove 
that  this  deed  was  in  fact  made." 

This  allegation,  in  our  opinion,  eliminates 
entirely  that  branch  of  the  case  which  at- 
tempts to  set  up  the  lost  deed,  and  renders 
unnecessary  any  discussion  or  consideration 
of  the  multitudinous  questions  raised  by  the 
demurrers  to  the  original  and  amended  bill, 
regarding  the  sufficiency  of  the  allegations 
looking  to  such  relief.  Whether  the  bills  are 
in  other  respects  suffldent  to  meet  the  re- 
quirements of  section  2361  of  the  Code,  with 
reference  to  which  they  seem  to  have  been 
framed,  we  need  not  stop  to  inquire,  since  it 
is  readily  apparent  that  the  court  could  not 
entertain  a  case  which  in  the  outset  the  com- 
plainants admitted  they  would  be  unable  to 
support  by  proof  when  the  burden  was  upon 
them  to  do  so.  Q^iis  weakness  In  the  amend- 
ed bill  was  the  subject  of  one  of  the  IS 
grounds  of  demurrer  thereto ;  and,  while  we 
think  the  circuit  court  committed  error  In 
the  final  disposition  of  the  cause,  it  was 
clearly  right  in  refusing  to  grant  relief  upon 
the  theory  of  a  lost  deed. 

On  April  18,  1915,  the  court,  proceeding  to 
hear  the  cause  in  vacation,  entered  a  decree 
to  the  following  effect: 

"The  court  doth  sustain  the  demurrer  of  Rich- 
ard Yates,  and  hereby  dismisses  the  original  and 
amended  bills  as  to  htm,  the  court  being  of  opin- 
ion that  the  facts  as  stated  in  the  two  bills  do 
not  constitute  and  set  up  a  resulting  trust,  or  any 
trust,  as  to  Richard  Yates,  and  is  also  ot  opin- 
ien  that  the  bUl  is  multifarious;  and,  inasmuch 
as  the  said  bill  is  multifarious,  the  court  doth 
dismiss  this  suit,  and  direct  that  the  same  be 
left  from  the  docket,  and  that  the  defendant 
Richard  Yates  recover  his  costs." 

[2,  3]  At  the  succeeding  term  of  the  court, 
beginning  in  July,  1916,  the  appellants,  Mat- 
ney and  Stinson,  filed  what  they  called  a 
petition  to  rehear  the  cause,  and  with  th^ 
petition  exhibited  a  second  amended  bUl, 
which  sou^t  to  meet  the  view  of  the  court 
that  the  bill  was  multifarious  by  eliminating 
entirely  all  allegations  except  8ui;h  as  were 
deemed  necessary  by  the  complainants  to 
make  out  a  case  against  Richard  Yates  as  a 
constructive  trustee,  and  entitle  them  to'  a 
decree  requiring  him  to  convey  to  them  such 
title!  as  he  had  obtained  from  the  heirs  of 
Richard  Yates.  The  record  contains  a  recit- 
al, apparently  a  copy  of  some  Indorsement 
or  entry  made  by  the  <derk  In  the  oouise  of 


Digitized  by 


Google 


696 


83  SOUTHEASTERN  EBPORTEE 


(Vfc 


the  prooeedingB  In  the  loww  coi;irt,  to  the 
effect  that  this  petittom  for  rehearing  and 
the  amended  hill  accompanying  same  were 
flied  in  apea.  court  and  by  leave  of  court. 
No  objection  appears  to  hare  been  made  to 
them  at  that  time,  and  a  decree  was  entered, 
reciting  the  filing  of  the  same,  and  granting 
Richard  Yates,  upon  his  motion,  60  days' 
time  within  which  to  file  a  demurrer.  Pur- 
suant to  this  leave  he  filed  a  demurrer  to 
the  petition  for  rdiearlng,  and  also  to  the 
second  amended  bUl.  One  ground  of  demur- 
rer which  was  urged  against  both  the  peti- 
tion and  the  amended  bill  was  that  they 
both  came  too  late,  the  court  having,  as  con- 
t^ided,  lost  control  over  the  cause  by  en- 
tering a  final  decree  in  vacation  on  the  ISth 
day  of  May,  1916,  and  that  the  only  recourse, 
if  any,  open  to  the  complainants  was  by  ap- 
plication to  this  court  for  an  appeal.  The 
contention  of  the  complainants  In  ttds  re- 
spect, on  the  other  hand,  was  that  as  the 
decree  of  >Iay  18,  1915,  was  a  vacation  de- 
cree, the  court  had  control  over  It  until  after 
the  next  term,  by  virtue  of  the  provision  of 
section  3293  of  the  Code,  giving  the  court 
"control  over  all  proceedings  in  the  office  dur- 
ing; the  preceding  vacation."  We  are  of  opin- 
ion that  tliis  section  has  no  application  to 
vacation  decrees  entered,  as  this  one  was, 
pursuant  to  provisions  of  section  3427  of  the 
Code.  Such  decrees  are  not  within  the  con- 
templation of  section  3293.  We  are  further 
of  opinion,  however,  that  the  court  had  the 
power  to,  and  did  In  efTect,  treat  the  petition 
as  a  UU  of  review.  It  plainly  sought  to  cor- 
rect an  error  of  law  apparent  upon  the  fac^ 
of  the  record,  and  was,  in  substance,  a  bill  of 
review,  wnich  is  the  appropriate  proceeding 
for  the  correctlion  of  a  final  decree  by  the 
court  in  which  It  has  been  rendered. 

On  the  16th  day  of  November,  1816,  the 
court  having  considered  the  petltlm  for  re- 
hearing, the  second  amended  bill,  and  the  ob- 
jections and  demurrers  thereto,  for  reasons 
stated  in  a  written  opinion  filed  in  the  cause, 
"adjudged  and  ordered  that  the  rehearing 
prayed  for  In  said  petition  be,  and  the  same 
is  by  this  decree,  denied,  and  it  is  further  ad- 
judged and  ordered  that  the  demurrer  to  bald 
second  amended  bill  be,  and  the  same  la  by 
this  decree,  sustained,  and  this  cause  is  or- 
dered stricken  from  the  docket  at  complain- 
ant's cost." 

[4]  The  dilef  assignments  of  error  are  that 
the  court  was  wrong  In  holding:  (1)  That  the 
original  and  amended  bills  were  multifari- 
ous ;  and  (Q  that  no  case  for  r^ef  had  been 
stated  against  Richard  Tates,  Jr.  We  think 
both  of  these  assignments  must  be  austalned. 
The  original  and  amended  blUs  clearly  have  a 
•Ingle,  ultimate  object  In  view,  namely,  to 
perfect  the  record  title  to  the  land  which  the 
appellants  claimed  they  owned  In  fee  simply. 
TIds  purpose  might  have  been  accomplished 
in  either  of  two  ways:  First,  by  the  estah- 
lishment  of  the  partition  deed  between  Mat- 


ney  and  Tates,  confirming  the  oral  partition; 
«econd,  by  obtaining  release  deeds  from  nil 
the  heirs  of  Richard  Tates.  There  was  noth- 
ing Inconsistent  In  attempting  to  accompUsb 
this  single  purpose  In  either -of  the  two  ways 
which  were  indicated  In  the  bill.  However, 
we  have  seen  that  the  allegation  of  the  first 
amended  bill  as  to  the  lost  deed  was  sudi  as 
to  cut  the  complainants  ofiT  from  any  relief 
on  that  branch  of  the  case,  and  it  need  not 
be  further  considered.  The  sole  question  be- 
fore us,  as  we  view  this  record,  is  whetlier 
the  complainants'  pleading  made  out  a  case 
against  Richard  Tates,  entitling  them  to  a 
decree  con;ipeUlng  him  to  convey  to  them  such 
title  as  he  araui;;ed  from  the  heirs  of  Rich- 
ard Tates,  Sr.  Jn  order  to  properly  dispose 
of  this  question  It  becomes  necessary  to  state 
now  somewhat  more  fully  than  has  hneto- 
fore  appeared  the  contract  whl<li  complain- 
ants allege  they  had  with  Richard  Tates,  Jr., 
and  his  action  thereund^.  Tbe  substance  of 
that  matter,  as  alleged  in  all  the  bills,  is  that 
Tates,  Jr.,  was  one  of  the  heirs  of  Richard 
Tates,  Sr. ;  that  he  offered  to  see  the  other 
heirs  and  obtain  releases  from  these  heirs; 
that  comiplainants  employed  him  (verbally)  in 
this  capabity,  upon  lils  representation  to  them 
that,  being  one  of  the  heirs,  he  could  and 
would  do  the  yfoik.  for  less  money  than  amne 
other  person  could  do  It ;  that  he  was  to  re- 
ceive certain  comijensatlon  for  hla  aerTioes; 
that  each  of  the  h^ra  at  law  were  to  recdT* 
a  small  consideration  for  executing  the  deed ; 
that,  after  accepting  this  employment,  he  se- 
cured the  execotlon  of  a  deed  to  Umself  ftom 
tfce  heli^  at  law  of  Rlcihard  Tatea^  Sr.,  rep- 
resenting to  some  of  them  as  an  inducement 
for  tfgnlng  tbi  deed  tiiat  he  was  doing  the 
work  for  the  complainants,  and  would  there- 
after execute  &  deed  to  them  for  the  title; 
that  after  Obtaining  a  deed  from  the  Tatea 
hell's,  he  refused  to  make  conveyance  to  com- 
plainants,, although  they  offered  to  pay  him 
^or  his  services,  and  to  reimburse  htm  In  full 
for  all  the  cost  and  expense  which  he  had  In* 
curred  in  connection  with  the  matter. 

[I]  The  principal  defenses  to  this  branch 
of  the,cai»  asserted  by  Richard  Tates,  Jr, 
(Lre:  First,  that  none  of  the  bills  sufflcimtly 
allege  the  Interest  of  the  complainants  in 
the  land;  and,  second,  that  the  complainants 
are  undertaking  to  enforce  a  contract  made 
betwee)^  them  and  him  which  is  not  in  writ- 
ing, and  therefore  invalid.  We  do  not  think 
.either  of  these  defenses  Is  good.  The  bills 
all  allege  that  the  complainants  are  claiming 
the  oi^Tiership  of  the  241-acre  tract,  and  that, 
as  successors  In  title  of  the  original  owners, 
they  have  succeeded  to  a  possession  of  the 
land  which  has  continued  ever  since  the  oral 
partition  in  1879.  This  shows  a  very  Eut>- 
stantial,  and  for  the  purposes  of  this  case 
an  entirely  eufildent.  Interest  in  the  land  in 
controversy,  and  brings  the  case  easily  with- 
in th^ ,  principle  of  constructive  trusts  as  In- 
voked by  the  complainants. 
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In  a  case  wbere  the  principal,  having  no 
Interest  in  the  land  to  be  purchased,  makes 
a  verbal  contract  with  an  agent  to  buy  for 
him,  and  the  latter  purchases  in  his  own 
name  and  with  hla  own  funds  and  then  re- 
pudiates the  agencjr  and  refuses  to  convey 
to  the  principal,  the  question  whether  the 
contract  Is  within  the  statute  of  frauds  and 
not  enforceable  against  the  agent  is  one  upon 
which  there  Is  a  very  great  conflict  of  au- 
thority. 

That  such  a  contract  Is  not  witliin  the 
statute  and  nmy  be  proved  by  parol  evi- 
dence, see,  among  many  other  authorities, 
the  following:  29  Am.  &  Eng.  Enc.  L.  (2d 
Sd.)  p.  892 ;  15  Am.  &  Eng.  Enc.  U  1187,  note 
2 :  20  Cyc.  234;  1  Mechem  on  Agency  (2d  Ed.) 
t  1194,  and  note  18 ;  Boss  v.  ^ayden,  35  Kan. 
106,  10  Pac  654,  57  Am.  Rep.  145;  FarkSr  v. 
Catron,  120  Ky.  146,  85  S.  W.  740,  117  Am. 
St.  Bep.  S76,  677;  Johnson  v.  Hayw«rd,  74 
Neb.  167,  108  N.  W.  1058, 107  N.  W.  384,  6  I* 
R.  A.  (N.  S.)  112,  12  Ann.  Oas.  800;  note  to 
McCoy  V.  McCoy,  102  Am.  St.  Rep.  237. 

For  the  contrary  and  apparently  the  more 
prevalent  view,  see,  among  many  others,  the 
following  authorities:  1  Mechem  on  Agency 
(2d  Ed.)  i  1194,  note  17 ;  15  Am.  &  EJog.  Enc. 
Li.  (2d  Ed.)  p.  1187,  note  1 ;  Nash  v.  Jones,  41 
W.  Va.  769,  24  8.  B.  588 ;  Henderson  v.  Hoi- 
rle,  68  W.  Va.  6«2,  71  S.  E.  172,  34  L.  &.  A. 
(N.  S.)  628,  Ann.  Cas.  1912B,  318. 

niese  citations,  as  to  both  sides  of  the 
question,  ml^t  be  multiplied  Indeflnitdy. 

The  Virginia  cases  (Wellford  v.  Chancel- 
lor, Jackson  v.  Pleasanton,  Va.  Pocahontas 
C.  Co.  V.  Lambert,  cited  Infra),  while  distinct- 
ly holding  that  an  agent  may  not  purchase 
land  In  his  own  name  for  the  benefit  of  his 
principal  and  then  refuse  to  convey  the  same 
in  accordance  with  his  contract,  but  in  such 
case  will  be  held  as  a  constructive  trustee, 
can  hardly  be  said  to  settle  conclusively  the 
question  as  to  the  character  of  proof  neces- 
sary to  establish  the  agency,  since  in  none  of 
those  cases  was  the  statute  of  frauds  relied 
upon  as  a  defense.  The  cases  of  Henderson 
V.  Hudson,  1  Munf.  (15  Va.)  510,  Walker  v. 
Herring,  21  Grat.  (62  Va.)  678,  8  Am.  Bep. 
616,  and  Burgwyn  v.  Jones,  113  Va.  611,  76 
S.  B.  188,  41  Ia  B.  A.  (N.  S.)  120,  Ann.  Cas. 
1913E,  564,  relating  to  the  purchase  of  lands 
by  one  party  under  a  parol  contract  that 
another  is  to  have  an  Interest  with  him,  and 
holding  that  such  contracts  are  within  the 
statute  of  frauds,  must  b$  regarded  as  tend- 
ing, in  principle,  to  support  the  view  that  a 
constructive  trust  tn  real  estate  catinot  be 
established  upon  a  parol  contract  of  agency. 
The  exact  question,  however,  was  not  passed 
upon  in  any  of  those  cases. 

In  Yerby  v.  Grigsby,  9  Leigh  (36  Va.)  387, 
it  was  held  that  a  person  owning  real  estate 
might  by  parol  authorize  another  to  make  a 
contract  for  the  sale,  and  that  under  such 
authority  the  owner  would  be  bound  by  a 
contract  made  in  writing  by  the  agent    It 


would  seem,  upon  principle,  that  the  con- 
verse of  the  proposition  must  be  equally  true. 

Some  of  the  authorities  make  a  distinction 
between  cases  in  which  the  principal  Is  seek- 
ing to  assert  against  third  parties  his  elaim 
to  the  land  purchased  by  the  agent  and  cases 
in  which  the  claim  is,  as  here,  directly 
against  the  agent,  permitting  parol  evidence 
of  the  agency  in  the  former  and  rejecting  it 
in  the  latter  class  of  cases.  Again,  very 
many  of  the  authorities  recognize  a  distinc- 
tion between  verbal  contracts  in  which  the 
agent  agrees  to  buy  in  his  own  name  and  re- 
convey  to  the  principal  and  those  in  which 
he  is  employed  to  buy  and  take  the  title  in 
the  first  instance  directly '  to  the  principal, 
upholding  the  latter  and  rejecting  the  fo'r- 
mer. 

[8]  This  contusion  and  conflict  has  arisen, 
as  we  think,  from  a  failure  to  apply  to  every 
case  the  test  of  the  very  simple  question. 
Was  the  contract  in  its  essence  and  effect  one 
of  agency,  or  was  it  one  foi:  the  purchase  of 
real  estate?  If  it  was  the  former,  it  creates 
a  trust  relation.  Is  not  within  the  statute  of 
frauds,  and  can  be  established  by  parol;  if 
the  latter,  the  parties  are  to  that  extent  deal- 
ing with  each  other  as  principals,  and  the 
contract  is  within  the  statute  and  can  only 
be  established  by  such  a  writing  as  will  mert 
the  requirements  thereof,  nils  distinguish- 
ing principle  is  pointed  out  more  or  less 
clearly  in  a  number  of  the  cases  cited  above. 
To  repeat  at  length  the  discussion  tbereof 
contained  in  even  a  very  few  of  the  leading 
cases  would  unduly  and;  unreasonably  pro- 
long this  opinion,  and  we  content  ourselves 
with  the  following  brief  extracts: 

In  Rose  v.  Haydeh,  35  Kan.  106,  118,  10 
Pac.  654,  563,  57  Am.  Rep.  145,  155,  in  which 
the  opinion  goes  quite  fully  into  the  author- 
ities on  both  sides  of  the  question,  the  court 


"The  controlling  question  in  this  case  is  not 
whether  the  principal  advanced  the  purchase 
money  or  not,  but  it  is  whether  in  equity  and 
good  conscience  the  a^ent  who  in  fact  purchased 
the  property  with  bis  own  money  in  his  own 
name,  in  violation  of  his  agreement  with  bis 
principal  and  in  abuse  of  the  confidence  reposed 
in  him  by  his  principal,  can  be  allowed  to  re- 
tain the  fruits  of  his  periSdy.  The  weight  of  au- 
thority is,  we  think,  that  he  cannot." 

In  Johnson  v.  Hay  ward,  74  Neb.  167, 103  N. 
W.  1058,  107  N.  W.  384,  6  L.  B.  A.  (N.  S.)  112, 
12  Ann.  Ca&  800,  a  case  in  which,  as  in  Rose 
V.  Hayden,  an  agent  employed  under  a  parol 
contract  purchased  the  land  Ip  his  own  name 
with  his  own  money,  the  court  said: 

"It  seems  to  us  that  in  the  defendants'  argn- 
ment,  as  well  as  in  the  authorities  cited  in  sup- 
I>ort  of  it,  there  is  a  failure  to  distinguish  be- 
tween those  cases  where  an  estate  or  interest 
in  land,  or  some  trust  or  power  over  or  con- 
cerning lands,  is  one  of  the  considerations  of  the 
contract,  and  is  acquired  as  a  direct  result  there- 
of, and  those  where  such  estate,  interest,  trust, 
or  power  is  not  such  consideration,  and  is  not 
acquired  as  a  direct  result  of  the  contract,  but 
which  arises  as  a  remote  result  of  the  contract 
and  from  an  abuse  of  the  relationa  thereby  es- 
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tablished.  It  is-oot  claimed  by  the  plaintiff  that 
at  the  time  he  made  his  contract  with  Hazard 
he  thereby  acquired  any  title,  legal  or  equitable, 
to  the  lajid,  or  that  any  trust  or  power  over 
or  concerning  the  land  was  thereby  created.  On 
the  contrary,  the  most  he  claims  for  that  con- 
tract is  that  it  created  between  him  and  Hay- 
ward  the  relation  of  principal  and  agent.  The 
land  itself,  or  any  interest  or  trnst  or  power 
over  and  concerning  the  land,  was  no  part  of 
the  consideration  moving  from  either  party  to 
the  other.  The  consideration  which  the  plaintiff 
agreed  to  pay  was  the  value  of  Hayward's  serv- 
ice, and  the  consideration  moving  from  Hayward 
was  the  service  he  undertook  to  render  as  the 
plaintiff's  agent.  That  an  oral  contract  creat- 
ing an  agency,  although  for  the  pnrchase  or 
sale  of  real  estate,  is  valid  is  clearly  established 
by  the  authorities." 

[7,  8]  If  this  conclusion  Is  correct,  an'd  we 
cannot  doubt  that  It  Is,  then  there  can  be  no 
difficulty  at  all  about  applying  to  the  instant 
case  the  doctrine  of  constructive  trusts.  The 
relationship  of  principal  and  agent  should  of 
course  In  all  such  cases  be  established  by 
clear  and  convincing  proof.  In  the  present 
case  the  agency  is  admitted  by  the  demurrer, 
and  must  at  this  stage  of  the  cause  be  regard- 
ed as  a  fact  The  fact  being  established,  the 
Virginia  authorities  plainly  fix  the  status  of 
Richard  Yates,  Jr.,  as  that  of  a  constructive 
trustee  for  Matney  and  Stinson,  chargeJd 
with  the  duty  of  conveying  to  them  such  title 
as  he  acquired  from  the  other  Yates  heirs, 
upon  their  compliance  as  offered  in  the  bill 
with  the  terms' of  the  agency  contract.  See 
Wellford  V.  Chancellor,  5  Grat.  (46  Va.)  39; 
Jackson  v.  Pleasanton,  95  Va.  654,  657,  29 
S.  E.  680;  Va.  Pocahontas  C.  Oo.  v.  Iiambert, 
107  Va.  368,  58  S.  E.  561,  122  Am.  St.  Rep. 
860,  13  Ann.  Cas.  277;  1  Mia.  Real  Prop. 
i  482. 

There  Is  even  less  difiSculty  In  holding  the 
agent  as  a  trustee  In  the  Instant  case  ttian 
In  the  ordinary  case  of  principal  and  agent, 
because,  as  we  have  seen,  the  appellants  al- 
ready had  possession  of  the  land  under  a 
claim  of  title  which  appears  to  have  been  rec- 
ognized by  Richard  Yates,  Jr.,  and  which  he 
us^  as  an  inducement  with  some  of  the 
heirs  while  holding  himself  out  to  tbem  as 
the  agent  of  the  appellants.  In  so  far  as  he. 
held  himself  out  in  this  capacity,  the  case  Is 
peculiarly  within  the  influence  of  the  deci- 
sion of  this  court  In  Va.  Poca.  C!o.  v.  Lambert, 
supra,  in  which  Judge  Buchanan,  delivering 
the  opinion,  said : 

"While  the  evidence  is  conflicting  as  to  the 
representations  made  by  the  appellee  in  obtain- 
ing the  conveyance  from  Mrs.  Beavers  and  Cline 
and  wife,  it  dearly  appears  from  the  whole  tes- 
timony and  from  the  circumstances  surrounding 
the  transaction  that  be  made  the  impression  up- 
on the  grantors  that  be  was  not  purchasing  for 
himself,  but  for  the  coal  company,  which  claimed 
to  be  the  owner  of  the  land,  and  was  in  posses- 
sion thereof,  and  that  they  were  induced  to 
make  the  conveyance  because  of  their  belief  that 
in  so  conveying  they  were  curing  defects  in  for- 
mer conveyances  of  the  same  land  made  by  them. 
In  other  words,  the  record  establishes  the  fact 
that  the  appellee  secured  the  conveyance  by 
causing  his  vendors  to  believe  that  it  was  made 
to  cure   defects   in   their   former   conveyances. 


Where  a  conveyance  is  procured  under  these  cir- 
cumstances, the  grantee,  under  settled  equitable 
principles,  is  held  to  be  a  mere  trustee,  for  the 
party  really  intended  to  be  benefited  by  the  gran- 
tor." 

And  as  to  the  entire  interest  acquired  by 
Yates,  as  well  from  those  heirs  to  wbom  be 
may  have  made  no  representation  of  his 
agency  as  from  those  to  whom  be  did,  the 
case  is  within  the  well-established  and  geaa- 
erally  recognized  principle  stated  in  15  Am. 
&  Eng.  Enc.  L.  (2d  EC.)  p.  1188,  as  follon-s: 

"Where  the  principal  has  a  present  interest  ia 
the  land,  and  only  employed  the  .ipent  to  pur- 
chase an  adverse  or  outstanding  title  for  the. 
purpose  of  bolstering  up  or  protecting  the  prin- 
cipal's own  title,  irrespective  of  whether  the  out- 
standing title  was  good  or  had,  the  agent  has 
been  held  a  constructive  trustee  when  he  pur- 
chased the  title  in  his  own  name,  paying  there- 
for with  his  own  money." 

See,  also,  Larmon  v.  Knight,  140  lU.  232, 
29  N.  El.  1116,  33  Am.  St.  Kep.  229 ;  Id.,  note 
p.  233;  Rollins  v.  Mitchell,  52  Minn.  41,  53 
N.  W.  1020,  38  Am.  St  Rep.  619 ;  Id.,  note  p. 
526. 

[1, 10]  We  are  of  opinion  that  each  of  the 
decrees  which  denied  relief  to  complainants 
was  erroneous.  Tlie  original  bill,  as  before 
Indicated,  vvas  not  multifarious,  stated  a  sin- 
gle general  purpose,  which  might  bare  been 
accomplished  in  either  of  two  ways,  and 
ought  to  have  been  entertained  upon  the 
principle  that  it  Is  the  policy  of  tbe  law  to 
avoid  a  multiplicity  of  suits,  and  to  reject 
the  objection  for  multifariousness  where 
there  is  no  liability  to  injustice.  Jordan  v. 
Liggan,  96  Va.  616,  618,  29  S.  E.  330;  See- 
fried  V.  Clarke,  113  Va.  365,  369,  74  S.  E. 
204.  Haying,  however,  sustained  the  demur- 
rer and  entertained  an  amendment  which 
showed  that  tbe  complainants  were  bound  to 
fall  in  tbeir  proof  upon  the  first  branch  of 
the  case,  it  was  again  error  to  dismiss  the 
bill  for  multifariousness,  and  more  clearly  so 
since  Its  main  purpose  could  then  only  be  ac- 
complished by  a  decree  against  Yates;  and 
the  court  in  our  opinion,  ought  to  have  over- 
ruled the  demurrer  as  to  him  and  treated  as 
surplusage  all  the  allegations  relating  to  the 
lost  deeds.  In  so  far  as  any  purxK>se  was  Indi- 
cated in  tbe  amended  bill  to  set  them  up  (Jor- 
dan V.  I/lggan,  supra,  95  Va.  619,  29  S.  E. 
330),  or  ought  to  have  reserved  to  complain- 
ants In  the  vacation  decree  of  May  18,  1915, 
the  right  to  amend  by  striking  out  those  al- 
legations. Final  decrees  in  vacation  ought  to 
guard  against  cutting  oft  the  opportunity  for 
amendments.  Not  having  done  either  of  the 
things  last  above  suggested,  and  having  en- 
tertained the  petition  for  rehearing  and  tbe 
amended  bill  at  tbe  next  succeeding  term, 
the  proper  course,  in  our  opinion,  would 
have  been  to  grant  the  prayer  of  the  peti- 
tion (treating  it  as  a  bill  of  review)  and  to 
permit  the  amendment.  Tbe  amendment  was, 
indeed,  permitted,  and  the  court  considered 
the  second  amended  bill,  but  sustained  tbe 
demurrer  and  denied  relief. 

Tbe  decrees  complained  of  will  be  revers- 
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■ed,  the  demurrers  to  the  orlghutl  and  amend- 
■eA  bills  will  be  overruled,  and  the  cause  re- 
manded to  the  lower  court  for  further  pro- 
ceedings to  be  had  therein  not  in  conflict  with 
-the  views  expressed  in  this  opinion. 
Reversed. 

tia    Va.    460) 

LONDON  BROS.  etal.  v.  NATIONAL  EXCH. 

BANK  OF  ROANOKE  et  al. 
<Sapreme  Court  of  Appeals  of  Virginia.    Sept 

20,  1917.) 
Mechanics'  Ltenb  ^=114(1)  —  Assionuent 

BT  CoNtBACTOB— Validity. 
-  Acts  1895-86,  c.  361  (Code  1904,  i  2482a), 
entitled  an  act  to  protect  subcoatractora,  sup- 
ply men,  and  laborers,  pioviding  that  no  assign- 
ment of  debt  due  or  to  become  due  to  a  general 
contractor  by  the  owner  for  construction  of  a 
building  shafl  be  valid  unless  and  till  the  claims 
ot  all  BubcontractMS,  supply  men,  and  laborers 
against  such  general  contractor  for  material 
and  labor  in  the  construction  shall  have  been 
satisfied,  not  leading  to  confusion  or  manifest 
absurdity  construed  literally,  even  in  connection 
irith  the  Mechanic's  Lien  t/aw  <Code  1004,  ii 
2475-2481),  cannot  be  construed  to  protect  only 
subcontractors,  supply  men,  and  laborers  who 
have  perfected  mechanics*  liens^  which  they  can- 
not do  in  the  ease  of  a  building  owned  by  a  city. 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Interpleader  by  the  City  of  Roanoke 
against  the  National  Exchange  Bank  of  Ro- 
anoke, Va.,  and  others.  From  adverse  de- 
crees, defendants  London  Bros,  and  others 
appeal.    Reversed  and  remanded. 

Johnston  &  Izard,  Poindexter  &  Hopwood, 
Jas.  A.  Bear,  Willis  &  Adams,  A.  P.  Staples,  A. 
B.  Hunt,  and  Spiller  &  Burks,  all  of  Roanoke, 
for  appellants.  Woods,  Chitwood  &  Coxe  and 
Jackson  &  Henson,  all  of  Roanoke,  for  appel- 
lees. S.  H.  Graves,  of  Roanoke,  for  dty  of 
Soanoke. 

PKEXNTIS,  J.  The  city  of  Roanoke  filed 
tts  bill  of  interpleader,  showing  that  It  owed 
the  sum  of  $20,999.20,  the  balance  of  the  con- 
tract price  for  the  municipal  building  ton- 
stnicted  for  it  by  the  King  Lumber  Company, 
as  general  contractor,  and  that  the  National 
Exchange  Bank,  as  assignee  of  such  general 
contractor,  its  trustees  in  bankruptQr  as  well 
as  aiH>^lants,  subcontractors  of  the  King 
Lumber  Company  who  had  famished  materi- 
als, labor  or  supplies  ih  the  construction 
of  the  said  buUdlng,  were  all  claimants  of 
the  fund,  and  prayed  that  it  might  be  prop- 
erly distribnted  under  the  direction  of  the 
court. 

All  of  the  defendants  filed  answers  to  the 
bill,  and  it  appears  that  on  the  22d  day  of 
April,  1916,  the  King  Lumber  Company  as- 
signed $15,000  of  the  amount  due  for  the 
construction  of  the  building  to  the  National 
Exchange  Bank,  without  first  having  paid 
the  laborors,  supply  men,  and  subcontractors. 
These  laborers,  supply  men,  and  subcontrac- 
tors claim  under  the  act  entitled  "An  act 
to  protect  subcontractors,  supply  men,  and 
laborers"   (Arts  1S9&-96,  p.   379,   printed  In 


Pollard's  Code  as  section  2482a)  that  such 
assignments  cannot  be  enforced  until  their 
claims  have  been  fully  satisfied.  This  act 
reads  as  follows: 

"No  assignment  or  transfer  of  any  debt,  or 
any  part  thereof,  due  or  to  become  due  to  a 
general  contractor  by  the  owner  for  the  con- 
struction, erection,  or  repairing  of  any  build- 
ing, structure,  or  railroad  for  such  owner  shall 
be  valid  or  enforceable  in  any  court  of  law  or 
equity  by  any  legal  process  or  in  any  other 
manner  by  the  assignee  of  any  such  debt  unless 
and  until  the  claims  of  all  subcontractors,  sup- 
ply men,  and  laborers  against  such  general  con- 
tractor for  labor  performed  and  materials  fur- 
nished in  and  about  the  construction,  erection, 
and  repairing  of  such  building,  structure,  or 
railroad  shall  have  been  satisned:  Provided, 
that  if  such  subcontractors,  supply  men,  and  la- 
borers shall  give  their  assent  in  writing  to  such 
assignment  it  sliaU  be  thereby  made  valid  as  to 
them,  but  the  payment  or  appropriation  of  such 
assignment  by  the  owner  without  such  assent  in 
writing  shall  not  protect  such  owner  from  the 
demands  of  such  subcontractors,  supply  men, 
and  laborers  to  the  extent  of  such  assignment. 

"No  debt  or  demand,  or  any  part  thereof,  due 
or  to  become  due  by  the  owner  of  any  building, 
structure,  or  railroad  to  a  general  contractor  for 
the  construction,  erection,  or  repairing  of  such 
building,  structure,  or  railroad  shall  be  subject 
to  the  payment  of  any  debt  or  the  >lien  of  any 
judgment,  writ  of  fieri  facias  or  any  garnishee 
proceeding  obtained  or  sued  out  upon  any  debt 
due  such  general  contractor  which  shall  have 
been  contracted  in  any  other  manner  or  for  any 
other  purpose  than  in  the  construction,  erection, 
or  repairing  of  such  building,  structure,  or  rail- 
road for  such  owner  unless  and  ontU  the  claims 
due  by  such  general  contractor  to  all  subcon- 
tractors, supply  men,  and  laborers  for  materials 
furnished  and  labor  performed  in  and  about  the 
construction,  erection,  or'  repairing  of  such 
building,  structure  or  railroad  shall  have  been 
paid." 

It  is  contended  for  the  bank  that  this  act 
must  be  read  and  construed  in  connection 
with  the  Mechanic's  Lien  Law  (sections  2475- 
2481,  inclusive,  of  the  Code),  and  that  If  so 
read  and  construed  it  does  not  protect  the  pe- 
titioners becaiise  they  bad  not  perfected  me- 
chanics' liens,  and  it  is  admitted  that  they 
could  not  do  so  because  the  owner  of  the 
building,  the  city  of  Roanoke,  is  a  municipal 
corporation. 

In  the  view  that  we  take  of  the  case,  it 
is  unnecessary  to  notice  the  contention  of  the 
trustees  in  bankruptcy  of  the  King  Lumber 
Ck)mpany,  because  they  have  no  interest  in 
the  fund  In  any  event  It  may  be  i^pted  fur- 
ther that  it  is  suggested  in  the  argiuuent 
and  is  not  denied  that  there  has  been  a  com- 
position between  the  bankrupt  and  Its  credi- 
tors, and  that  its  trustees  have  relinquished 
ail  claim  to  the  fund  involved. 

The  trial  court,  by  two  decrees  entered  on 
the  same  day,  April  26, 1917,  determined  that 
the  appellants,  the  laborers,  supply  men,  and 
subcontractors,  had  no  interest  in  the  fund 
under  its  control,  that  the  assignment  to  the 
bank  was  valid  as  against  the  appellants,  and 
decreed  that  it  should  be  paid  in  full,  with 
interest  out  of  the  fund,  and  that  the  sur- 
plus should  be  paid  to  the  trustees  in  bank- 
ruptcy of  the  King  Lumber  Company,  and 
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refused  to  suspend  the  entry  of  the  decree  tot 
four  days — that  Is,  until  the  30th  of  April, 
1917,  which  was  the  date  set  for  the  consid- 
eration by  the  District  Court  of  the  United 
States  for  the  Western  District  of  Virginia  of 
the  offer  of  composition  made  by  the  bank- 
rupt to  Its  creditors — although  It  appeared 
tliat  if  the  composition  should  1)e  confirmed 
the  trustees  in  bankruptcy  would  relinquish 
all  claim  to  this  fund ;  and  from  these  de> 
crees  this  appeal  is  taken. 

In  their  effort  to  sustain  these  decrees, 
counsel  for  the  bank  exhibit  the  greatest  in- 
dustry, learning,  and  ability  in  the  discus- 
sion of  the  rules  for  construction  of  statutes 
in  wldch  there  are  ambiguities,  latent  or 
patent.  In  our  view,  however,  it  is  unnec- 
essary for  us  to  refer  to  all  of  these  rules, 
because  we  are  of  opinion  that  the  statute 
(section  2482a)  is  not  only  simple  and  unam- 
biguous in  its  language,  but  that  its  purpose 
is  lawful  as  well  as  laudable,  and  is  plainly 
manifest.  There  is  no  ambiguity  therein, 
whether  considered  as  a  separate  and  inde- 
pendent statute  or  in  connection  with  the 
mechanic's' lien  statutes. 

It  is  claimed  that  in  order  to  harmonize 
the  statutes  we  should  interpolate  into  ttda 
act,  after  the  words,  "until  the  claims  of  all 
snbcontractors,"  the  additional  words,  "who 
shall  have  perfected  medianics'  liens  in  ac- 
cordance with  the  provisions  of  the  Code." 

The  effect  of  such  an  interpolation  wonld 
be  80  to  change  the  meaning  of  the  statute 
as  to  defeat  its  manifest  purpose. 

For  many  years  it  has  t>een  the  wise 
and  Just  policy  of  this  state  to  require  that 
the  laborers  fl.nd  supply  men  whose  work  and 
material  create  the  fund  arising  from  the 
construction  of  buildings  shall  be  paid  out 
of  the  said  fund  in  preference  to  the  gen- 
eral contractor.  Pursuant  to  this  policy  the 
medianlc's  lien  laws  create  lind  provide  for 
the  perfection  and  enforcement  of  liens  uix>n 
the  building  Or  structure  and  so  much  land 
therewith  as  may  be  necessary  for  the  con- 
venient enjoyment  of  the  premises.  Section 
2479  of  the  Code  further  provides  tiiat  upon 
giving  notice  in  writing  to  the  owner  of  the 
building,  the  sdbcontractor  may  make  the 
owner  personally  liable  to  him.  None  of 
these  provisions  are  in  conflict  with  sectlob 
2482a  here  involved.  That  section  was  en- 
acted pursuant  to  the  settled  policy  of  the 
state  and  as  a  further  protection  to  those 
claimants  who  are  so  favored  by  the  law  be- 
cause their  labor  and  property  have  produc- 
ed the  value.  There  is  no  conflict  whatever 
between  these  statutes,  and  construed  togeth- 
er they  create  no  ambiguity,  but  simply  deal 
with  different  phases  of  the  same  subject. 

Section  2482a  dlsconrages  the  assignment 
by  the  general  contractor  of  any  part  of  the 
debt  due  or  to  become  due  liim  by  the  owner 
for  the  construction  of  the  building,  by  pro- 
viding that  such  assignment  shall  not  be  val- 
id or  enforceable  in  any  court  of  law  or  equi- 


ty by  any  legal  process  or  in  any  other  man- 
ner by  the  assignee  of  any  such  debt,  unless 
and  until  the  claims  of  all  subcontractors, 
supply  men,  and  laborers  against  sudi  gener- 
al contractor  foir  labor  i>erformed  and  ma- 
terial furnished  in  and  about  the  constmc- 
tlon,  erection,  and  repairing  of  such  building 
shall  have  been  satisfied.  Such  language  as 
this  Is  too  plain  to  need  construction.  The 
statute  says  simply  what  it  means,  and  there- 
fore simply  means  Just  what  it  says.  To  at- 
tempt to  expound  tends  to  becloud  Instead  at 
to  elucidate  its  meaning.  The  words  of  the 
statute  are  written  into  such  assignmeits  as 
effectually  as  if  the  asstgnment  in  terms  stat- 
ed as  a  condition  precedent  that  it  stiould  be 
void  and  Ineffective  until  after  the  payment 
In  full  of  aU  debts  due  by  the  assignor  to  sub- 
contractors, supply  men,  and  laborers  for  the 
construction  of  the  tniUdlng,  and  in  its  legal 
effect  is  a  direction  to  the  owner  thus  to 
distribute  the  fund. 

In  Floyd,  It.,  v.  Harding,  28  Grat.  (W 
Ta.)  406,  Staples,  J.,  said  this: 

"While  in  the  oonstrttction  of  statutes  the  con- 
stant endeavor  •!  the  coiirts  is  to  ascertain  and 
five  effect  to  the  Intention  of  the  Learislature, 
tuat  intention  must  be  gathered  from  the  worda 
used,  nnless  a  literal  construction  would  invoivs 
a  manifest  absurdity.  Where  the  liegialatate 
has  used  words  of  a  plain  and  definite  import  the 
courts  cannot  put  upon  them  a  construction 
which  amounts  to  holding  the  Legislature  did 
not  mean  what  it  has  actually  expressed.  Tlie 
authorities  in  support  of  this  principle  are  at 
most  innumerable.  It  is  unnecessary  to  cite 
^em,  as  they  may  be  found  in  Dwarris  on  Sta^ 
utes,  181-184,  209;  2  Dwarrii  on  Statutes, 
204,  206,  208.'' 

These  recent  cases  are  to  the  same  effect: 
Shenandoah  Lime  Co.  v.  Governor,  115  Va. 
870,  80  S.  B.  753,  Ann.  Cas.  1915C,  973;  Kaln 
V.  Ashworth,  U9  Va.  605,  89  S.  E.  857;  Sa- 
ville  T.  Va.  By.  &  Power  Co.,  114  Va.  444,  76 
S.  B.  954;  Camlnettl  v.  United  States,  242  U. 
B.  470,  37  Sup.  Ot  192,  61  L.  Ed.  442,  Ann. 
cas.  1917B,  1168;  United  StatM  v.  Lexington, 
etc..  Elevator  Co.,  232  U.  S.  40Q,  34  Sup.  CC 
837,  58  Ia  Ed.  662,  Ia  R.  A.  1015B,  774. 

In  LUe's  Notes  on  Statutes,  p.  24,  it  Is  said: 

"All  rules  are  therefore  subservient  to  the 
legislative  intent;  and  when  this  is  dear  from 
the  language  used,  rules  of  interpretation  give 
way — tb  maxim  being  that  it  Is  not  allowable 
to  mterpret  that  which  has  no  need  of  interpre- 
tation. Furthermore,  this  intention  is  to  be 
gathered  from  the  words  used  unless  a  literal 
interpretation  would  lead  to  a  manifest  absurd- 
ity." 

Counsel  for  the  bank  fully  reo^nize  this 
rule,  but  argue  that  to  construe  the  words 
of  this  statute  in  accordance  with  their  lit- 
eral meaning  does  lead  to  cc»fusion  and 
manifest,  absurdity.  We  do  not  think  it  nec- 
essary to  discuss  the  several  ranote  poasibil- 
Itles  which  are  suggested,  Init  which  dearly 
do  not  result  In  this  case  from  a  literal  inter- 
pretation of  the  statute.  This  suit  is  itself  a 
sufficient  answer  to  every  such  suggesdun. 
It  completely  protects  the  owner  of  the  build- 
ing, and  fuUy  illustrates  its  effectiveness  ss 
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a  remedy  for  every  interested  party.  AH 
that  the  owner  ha«  to  do  in  case  spcb  an  as- 
sigmnent  ia  made  is  to  follow  the  example  of 
-  this  owner — ^pay  the  money  into  ooart  and 
convene  the  claimants  of  the  fund,  and  re- 
lieve himself  of  all  reaponslbUlty  la  con- 
nection therewith.  If  he  does  not  know  the 
claimants  of  the  fund,  then  he  can  take  ad- 
vantage of  the  statute  (section  3230  of  the 
Cod^  which  authorises  complainants  who 
tblnk  that  there  may  be  persons  who  are  In- 
terested in  the  subject  whose  names  are  un- 
known, to  make  them  parties  to  the  salt  by 
the  general  description  of  "parties  unknown," 
and  on  proper  affidavit  to  have  them  con- 
vened by  order  of  publication. 

The  statute  (section  2482a)  was  enacted 
20  years  ago;  It  has  received  from  learned 
commentators  the  same  construction  wblcb 
has  been  here  put  upon  It,  and  no  such  dire 
resTdts  as  counsel  fear  have  ensued.  While 
Its  wisdom  has  been  doubted  by  some,  until 
now,  60  far  as  we  are  Informed,  its  meaning 
has  not  been  questioned. 

We  have  no  doubt  whatever  as  to  the  prop- 
er constructioil  of  this  statute,  ilor  of  the 
IKJwer  of  the  Legislature  to  enact  it. 

The  trial  court  erred  lil  decreeing  that  the 
assignment  to  the  bank  had  priority.  The 
decree  should  have  required  the  parties  to 
prove  their  claims,  and  then  the  fund  should 
have  been  distributed,  first  to  the  payment  of 
Hxe  debts  due  to  the  appellants,  and  then 
the  sarplns  should  have  been  applied  to  the 
partial  payment  of  the  debt  due  the  bank. 

The  decrees  wHl  be  reversed,  and  the  cause 
remanded  for  further  pi'oceedings  in  accord- 
ance with  the  views  herein  expressed. 

Decrees  reversed. 


(221    Vl    4S)  .    . 

JEFFRIES  et  at  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     S«pt. 
20,  1917.) 

1.  Statdtks  «=>80(3)  —  Ptjblio  Sksvioi  Cob- 
PORATioNB— Sttkbenokb   ov   Chabteb— Cok- 

BTlTtTTIOW. 

Const.  1902,  }  154,  providing  that  provision 
shall  be  made  by  general  law  for  voluntary  sur- 
render of  its  charter  by  any  corporation,  em- 
braces public  service  corporations. 

[Ed.  Note.— For  other  deflnitlons,  see  Words 
aiid  Phrases,  First  and  Second  Series,  Corpora- 
tion.] 

2.  OowsTrrunoirAi,  Law  «=>70(8)  —  Wissou 

or  LkOISXATION— DlBSOLimON  OF  COBFOSA- 

nosa. 

The  wisdom  of  the  method  of  voluntary  snr- 
lender  of  corporate  franchises  provided  by  the 
Legislature  under  authority  of  Const.  1902,  g 
164,  is  not  a  question  for  the  oorporatioa  com- 
misaion  nor  the  court. 

8.  CoBFoaATiosrs  «=9l8  —  Statctobt  Pbovi- 
8IORS— Pbivatx  and  Pubuo  Sebvick  Cob- 

POBATIONS. 

Code  1904,  §  llOSe  (chapter  5  of  the  act 
concerning  corporations  [Acts  1902-04,  Ex. 
Sess.  c.  270])  subsec.  1,  providing  that  the  pro- 
visims  of  such  chapter,  except  where  by  their 


terms  expressly  conGned  to  corporations  created 
under  thia.  act,  shaU  be  construed  to  apply  to  all 
corporations  of  the  state  organized  or  to  be  or- 
ganized for  any  purpose  for  which  a  corporation 
may  be  created  under  this  act,  is  not  to  be  lim- 
ited to  private  corporations,  merely  declaring 
that  those  created  outside  the  act  are  to  be  af- 
fected just  as  mach  as  those  created  under  .it; 
that  it  is  intended  to  include  all  corporations, 
public  service  corporations  as  well  as  others, 
affirmatively  appearing  from  subsections  2a  and 
2h,  providing  that  every  corporation  of  the  state 
Bhau  have  certain  powers,  depending  on  lbs 
"charter,"  "certificate  of  incorporation,  or  "ar- 
ticles of  incorporation,"  the  first  term,  "char- 
ter," designating  corporations  already  existing, 
and  the  other  two  designating  corporations  cre- 
ated under  the  act, 

4.  CoBPOBATioNs  4t=>592^  —  Dissolution  — 
Public  Sebvice  Cobpobations— Statutes. 
Intention,  that  public  service  corporations 
should  not  be  embraced  in  Code  1904,  g  lloSe, 
subsec.  30,  providing  that  all  corporations  wheth- 
er expiring  by  their  own  limitations  or  otherwise 
dissolved  shall  be  continued  for  the  time  neces- 
sary for  prosecuting  and  defending  suits,  grad: 
uaUy  settJing  and  dosing  their  business,  dispos- 
ing and  convening  their  property,'  and  dividing 
their  capital,  is  not  shown  by  the  fact  that  sec- 
tion 1294b,  subsec.  16,  in  the  chapter  r^ating 
exclusively  to  public  service  corporations  and 
enacted  at  the  same  time,  provides  specially  for 
windiiig  up  the  affairs  of  a  defunct  or  dissolved 
public  service  corporation;  the  two  sections  be- 
mg  harmonious. 

6.  CoBPOBATioNs  is=9592%  —  Dissolution  — 
Public  Skbviok  Cobpobationb— Statutes, 
That  the  amendment  of  Code  1904,  g  llOSe, 
subsec,  30,  by  Acts  1906^  o.  827,  by  provision  for 
voluntary  dissolution  of  any  corporation  by  act 
of  the  board  of  directors,  consented  to  by  the 
stockholders,  was  intended  to  apply  to  public 
service  corporatians,  is  indicated  by  the  foot 
that  there  was  already  practically  the  same  pro- 
vision for  private  business  corporations,  a  Kin- 
dred provimon  for  corporations  having  no  capi- 
tal stock,  but  none  for  public  service  corpora- 
tions. 

6.  COBPOBATIONS  ®=>592^  —  YOLUNTABT  DIS- 
SOLUTION—PUBLIC  Sebvice  Cobpobations— 
Statutes. 

Intention  that  Code  1904,  }  1105e,  subsec. 
80,  as  amended  by  Acts  1006,  c.  827,  to  author- 
ise voluntary  dissolution  of  any  corporation, 
should  not  apply  to  public  service  corporations 
is  not  indicated  by  section  1294b,  subsec.  12,  re- 
lating to  sale  under  a  deed  of  trust  of  the  prop- 
erty of  a  public  service  corporation,  section 
1294b,  .subsec.  ,15,  relating  to  such  a  sale  under 
a  decree,  and  section  1313a,  subaec.  68,  relating 
to  proceedings  by  quo  warranto  in  the  event  ot 
nonuser  or  misuser  by  a  corporation  organized 
for  works  ot  intemid  improvement,  expressly 
contemplating  and  providing  for  a  continuance 
of  the  business  by  a  new  corporation  to  be  form- 
ed by  the  purchaser;  neither  of  them  denying 
the  right  to  voluntary  dissolution. 

7.  COBPOBATIONS  ®=»394— VOLUNTABT  DISSO- 
LUTION— COBFOBATION   COMICISSION. 

Amendment  of  Code  1904,  |  1105e,  subsec 
30,  by  Acts  1906,  c.  327,  to  allow  voluntary  dis- 
solution of  a  public  service  corporation  by  act  of 
its  board  of  directors,  which  being  consented  to 
by  the  stockholders,  and  the  consent  being  filed 
with  the  corporation  commission,  the  commission 
shall  issue  a  certificate  of  dissolution,  and  the 
corporation  shall  stand  dissolved^  does  not  nulli- 
fy the  vlsitorial  and  inquisitorial  powers  con- 
ferred on  the  commission  by  Const.  1902,  g  156, 
they  relating  to  going  concerns,  and  not  to  cor- 
porations intending  to  dissolve  and  cease  to  do 
business. 
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8.  Statutes   «=9l09— Title— Amendment   ot 
Code. 

Const.  1902,  §  52,  requiring  a  law  to  embrace 
only  one  object,  which  shall  be  expressed  in  its 
title,  is  satisfied  by  an  act  amending  the  Code, 
if  the  title  refers  to  the  chapter  and  section  to 
be  amended,  and  the  body  of  the  amendatory  act 
is  in  itself  germane  to  the  subject  of  such  cbai>- 
ter. 

9.  Statdtes   ®=5l09— Title— Amending   Act. 

Where  the  title  of  the  original  act  is  suffi- 
cient within  Const.  1902,  {  52,  the  title  of  a 
subsequent  amendatory  act  is  of  no  consequence. 

10.  GOBPOBATIONB     (g=»610(l)     —     VOLUNTAET 
DifiSQLUTIOH  —  COBFOBATION  COMMISSION  — 

Receives. 
The  daty  of  the  corporation  commission  ex- 
pressly imposed  by  Code  1904,  §  llOae,  subsec. 
30,  as  amended  by  Acts  1906,  c.  327,  to  issue  a 
certificate  of  dissolution  on  the  filing  of  the 
unanimous  consent  of  the  stockholders  of  a  cor- 
poration to  acts  of  its  board  of  directors  for  a 
voluntary  dissolution  of  the  corporation,  is  not 
changed  by  the  fact  of  a  receiver  being  ap- 
pointed by  the  court  on  application  of  the  cor- 
poration, between  the  time  of  the  filing  of  the 
original  certificate  of  consent,  and  the  time  of 
its  amendment  as  to  signatures  and  execution 
to  satisfy  the  commission  j  the  court,  except  -on 
appeal,  having  by  provision  of  Const.  1902,  g 
156,  no  power  to  interfere  with  the  commission 
in  the  performance  of  its  official  duties,  and  a 
receiver  being  appropriate  for  the  limited  pur- 
poses of  settlement  of  corporation's  affairs  for 
which  the  statute  keeps  it  alive  after  its  formal 
dissolution. 

Appeal  from  State  Corttoration  Commis- 
jrion. 

Proceeding  ■  between  Thomas  F.  J^Iriea 
and  others,  stocl^bolders  of  a  corporation,  and 
the  Commonwealth.  From  an  adverse  judg- 
ment, the  stockholders  appeal.  Ueversed 
and  remanded,  with  directions. 

E.  Randolph  Williams  and  B.  Rand  Well- 
ford,  both  of  Richmond,  for  appellants.  The 
Attorney  General  and  O.  T.  Meredith,  of 
Ridimond,  for  the  Commonwealth. 

KELLY,  J.  The  paramount  question  In 
this  case  Is  whether  public  service  corpora- 
tions created  and  existing  under  the  laws  of 
this  state  have,  under  those  laws,  the  same 
right  Ot  voluntary  dissolution  which  is  ac- 
corded to  all  other  business  corpcvatlons. 
The  constitutional  ai^  statutory  provisions 
on  the  subject  seem  to  us  to  plainly  answer 
the  question  In  the  aflarmative. 

"The  creation  of  corporations,  and  the  exten- 
sion and  amendment  of  charters  (whether  here- 
tofore or  hereafter  granted),  shall  be  provided 
for  by  general  laws,  and  no  charter  shall  be 
granted,  amended  or  extended  by  special  act,  nor 
shall  authority  in  such  matters  be  conferred  up- 
on any  tribunal  or  officer,  except  to  ascertain 
whether  the  applicants  have,  by  complying  with 
the  requirements  of  the  law,  entitled  themselves 
to  the  charter,  amendmect  or  extension  applied 
for,  and  to  issue,  or  refuse,  the  same  accord- 
ingly. Such  general  laws  may  be  amended  or  re- 
pealed by  the  General  Assembly;  and  all  char- 
ters and  amendmenta  of  charteri,  now  existing 
and  revocable,  or  hereafter  granted  or  extended, 
may  he  repealed  at  any  ttme  iv  tpecial  act. 
Provition  thall  he  made,  by  generM  latoi,  for  the 
voluntary  surrender  of  its  charter  by  any  cor- 
poration, and  for  the  forfeiture  thereof  for  non- 
nser  or  mis-user.    The  General  Assembly  shall 


not,  by  special  act,  regulate  the  affain  of  any 
corporation,  nor,  by  sttcb  act,  give  it  soy  rights, 
powers  or  privileges."  (Italics  added.)  Virginia 
Conadtution  1902,  i  154. 

[1]  It  Is  ttnder  this  section  of  the  Constl- 
tttticm  that  the  General  Assembly  has  pro- 
ceeded to  enact  the  general  laws  now  in  force 
in  this  state  regarding  the  creation  of.  cor- 
porations, their  division  into  classes,  the 
ameiMment  and  extension  of  their  charters, 
and  the  corporate  powers,  privileges,  and  lim- 
itations. That  the'  section  in  terms  embraces 
corporations  of  every  class  Is  so  plain  that 
no  argument  to  prove  the  t>ropositlon  could 
make  it  plainer,  and  none  to  disprove  It  could 
raise  a  question  in  any  ret^sooable  mind. 
This  we  believe  to  be  either  directly  or  Indi- 
rectly conceded  In  the  multiform  argumeuts 
presented  in  this  cause  for  the  purpose  of 
placing  upon  the  section  a  construction  which 
would  except  public  service  corporations 
from  the  operation  of  the  provision  therein 
directing  .the  General  Assembly  to  provide 
"by  general  laws  for  the  voluntary  surrender 
of  Its  charter  by  any  corporation."  All  such 
arguments  come,  as  they  manifestly  must 
come,  from  considerations  outside  of  the 
plain  language  selected  by  the  f  ramers  of  the 
Constltuticm  in  their  well-known  care  and 
purpose  to  clarify  and  unify  the  corporation 
laws  of  the  state.  These  extraneous  argu- 
ments will  be  considered  in  the  further 
course  of  this  opinion.  It  is  suSlcient  In  this 
immediate  coimecUon  to  say  that  we  have 
been  unable  to  regard  them  as  of  any  convinc- 
ing force.  We  are  constrained  to  accept  the 
section  as  it  stands,  and  believe  that  no  sat- 
isfactory reason  has  been  shown  for  resort- 
ing to  rules  of  construction  to  construe  the 
language  which,  in  itself,  is  so  conspicuously 
clear.  See  authorities  cited  by  Judge  Prentis 
in  London  Bros.  t.  National  Exchange  Bank 
of  Roanoke,  93  S.  K  699,  decided  at  this 
term. 

[2]  Taking  the  Constitution,  therefore,  at 
its  word,  it  is  to  be  expected  that  the  General 
Assembly  has  obeyed  its  mandate  and  has 
provided  by  general  laws  for  the  voluntary 
surrender  of  the  charter  of  any  corporation, 
regardless  of  Its  class ;  and  tlie  next  orderly 
step  is  to  inquire  whether  that  body  has  dcme 
so — ^not  how  well  or  how  wisely.  The  form 
and  wisdom  of  the  method  of  voluntary  sni^ 
render  of  corporate  franchises  are  matters 
which  were  expressly  delegated  to  the  Leg- 
islature by  the  terms,  of  the  Constitution,  and 
as  to  them  neither  the  corporation  commis- 
sion nor  this  court  can  have  any  controlling 
voice. 

Coming  then  to  a  consideratltm  of  what  the 
Legislature  has  done  in  this  respect,  we  find 
that  In  addition  to  the  special  powers  confer- 
red and  restrictions  Imposed  on  railroad  cor- 
porations (the  one  involved  In  this  case  be- 
longing to  that  class)  in  chapter  2  of  the  Vir- 
ginia "Act  concerning  corporations,"  it  is 
provided  that  they  "shall  have  all  the  general 
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powers  and  be  subject  to  all  the  general  re- 
strictions conferred  and  imposed  on  corpora- 
tions by  chapter  5  of  this  act,  and  the  laws 
of  this  state  relating  to  corporations,  so  far 
as  aK>llcable  thereto."  Code,  {  1105b,  sab- 
sec  2. 

Chapter  5  of  the  act  (section  llOSe,  Pol- 
lard's Code  19(Xi)  provides,  in  subsections  1 
and  2,  as  follows: 

"(1)  The  provisions  of  this  chapter,  except  in 
those  cases  where,  by  the  express  terms  of  the 
provisions  hereof,  it  is  confined  to  corporations 
zreated  under  this  act,  »haU  he  oonttnied  to  ap- 
ply to  all  corporation*  of  this  gtate  organited  or 
to  be  organieed  for  any  iatoful  purpose  for  uhich 
a  eorporation  may  he  created  under  this  act, 
bnt  shall  not  be  construed  to  enlargre  the  powers 
of  corporations  chartered  under  chapter  4  of  this 
act. 

"(2)  Every  corporation  of  this  state  shall  have 
power: 

"(a)  To  have  succession  for  the  time  stated  in 
its  marter.  certificate  of  incorporation,  or  arti- 
cle* of  cutociation.  But  when  no  period  is  so 
limited,  it  shall  be  perpetual,  subject  to  the  pow- 
er of  repeal  reserv^  by  the  Constitution  to  the 
General  Assembly." 

And,  farther: 

"(i)  To  wind  up  and  iittolve  ittelf,  or  to  he 
wound  up  and  dietolved  in  the  manner  provided 
in  thit  act."    (ItaUca  added.)    ' 

[3]  One  of  the  contentions  in  this  case, 
which  may  be  most  conveniently  adverted 
to  Just  here,  is  that  even  if  public  service 
cori)oratlons  are  embraced  in  the  direction 
contained  in  section  154  of  the  Constitution 
with  reference  to  the  enactment  of  general 
laws  for  the  voluntary  surrender  of  charters, 
still  sabsection  1  of  llOoe  does  not  mean  to 
Incliude  such  corporations  in  all  the  provi- 
sions in  chapter  5  of  the  act,  but  simply  meant 
to  declare  that  corporations  created  outside 
of  the  act  were  to  be  ailected  Just  as  much 
as  those  that  were  created  nnder  the  act, 
and  was  referring  to  private  corporations  in 
each  instance.  The  first  and  natural  impres- 
sion to  be  obtained  from  a  rending  of  the 
language  of  subsection  1  is  directly  to  the 
contrary  of  this  contention,  and  the  language 
must  be  considerably  strained  to  give  any 
color  at  all  to  the  argument  That  it  has 
no  snCh  meaning  as  Is  here  contended'  for, 
and  plainly  intends  to  embrace  oil  corpora- 
tions, afflrmatively  appears  from  the  lan- 
enage  of  subsections  2a  and  2h,  wherein  the 
terms  "charter,"  "certiflcate  of  incorpora- 
tion," and  "articles  of  association"  are  used. 
The  Legislature  evidently  meant  to  desig- 
nate by  the  term  "charter"  corporations  al- 
ready existing,  and  by  the  terms  "certificate 
of  incorporation"  and  "articles  of  associa- 
tion" corporations  created  under  the  act 
Considering  the  nomenclature  of  the  .act, 
these  are  apt  if  not  necef>sary,  terms  for 
that  purpose,  and  they  were  plainly  so  used. 

The  specific  statute  with  which  we  are  cou- 
semed  in  this  case  is  subsection  30  of  the 
same  chapter  (Code,  {  1105e),  in  which  it  is 
provided  that  "whenever,  in  the  Judgment  of 
tlie  board  of  directors,  it  shall  be  deemed  ad- 


visable, and  for  the  benefit  of  any  corporation 
organized  under  this  act  or  under  any  char- 
ter heretofore  granted  by  any  court,  or  by 
the  General  Assembly  of  Virginia,  that  It 
shall  be  dissolved,"  the  board  may  take  cer- 
tain steps  therein  provided,  which,  If  two- 
thirds  in  interest  of  the  stockholders  shall 
consent,  will  result  in  a  voluntary  dissolu- 
tion and  a  settlement  of  the  aXTalrs  and  busi- 
ness of  the  corporation  by  the  board  of  di- 
rectors; and  it  is  therein  further  provided 
that  "whenever  all  of  the  stockholders  shall 
consent  to  the  dissolution,  no  meeting  or  no- 
tice thereof  shall  be  necessary,  but  on  filing 
i  the  said. consent  in  the  ofBce  of  the  state  cor- 
poration oommisslon,  the  said  commission 
shall  issue  a  certificate  of  dissolution,  and 
the  said  corporatUm  shall  thereupon  tiand 
dissolved,  and  the  said  board  shall  proceed 
to  settle  up  and  adjust  the  business  and 
affairs  of  the  said  corporation:  Provided,  . 
however,  that  no  snch  dissolution  shall  affect 
the  rights  of  any  creditor  of  the  said  corpo- 
ration existing  at  the  time  of  such  dissolu- 
tion." (Italics  added.)  Acts  1906,  c.  327. 

The  appellants  in  this  case,  being  all  of 
the  stockholders  of  the 'Tidewater  &  Western 
Railroad  Company,  which  obtained  its  char- 
ter from  the  corporation  commission  in  1905, 
filed  their  unanimbus  consent  to  the  dissolu- 
tion of  that  corporation  with  the  state  cor- 
poration commission.  This  consent  was  cer- 
tified in  accordance  with  the  provisions  of 
subsection  30,  upon  a  form  prescribed  by  the 
state  corporation  commission  for  the  volun- 
tary dissolution  of  corporations,  similar  to 
those  which  had  theretofore  been  prescribed 
by  the  commission  for  use  by  stockholders 
intending  to  bring  about  a  voluntary  dissolu- 
tion of  corporations,  regardless  of  whether 
they  were  public  or  private  in  their  nature. 
Some  -question  is  made  as  to  the  exact  date 
when  tbls  consent  in  duly  executed  form  was 
presented  to  the  commission,  but  this  ques- 
tion Is  of  altogether  minor  importance.  It  is 
saflSdent  for  the  purposes  of  this  case  and  in 
this  connection  to  say  that  the  certiflcate,  as 
first  presented  to  the  commission  on  May  10, 
1917,  was  genuine  in  the  antborization  of  the 
the  signatures  thereto,  and  was  true  in  its 
certification  of  the  previously  given  unani- 
mous consent  of  the  stockholders,  and  that 
It  was  accepted  by  the  chairman  of  the  com- 
mission as  being  in  all  respects  in  due  form 
on  May  17,  1917. 

A  number  of  persons,  including  the  boards 
of  supervisors  of  Powhatan  and  Cumberland 
counties,  all  claiming  to  be  interested  in  and 
affected  by  the  proposed  dissolution,  asked 
leave  to  file  their  petitions  protesting  against 
the  granting  of  the  certiflcate  of  dissolution; 
and,  the  matter  having  been  formally  present' 
ed  and  beard  before  the  commission,  that 
body,  on  the  5th  of  June,  1917,  entered  an 
order  rejecting  the  petitions  of  the  interven- 
ers, but  also  refusing  to  issue  the  certificate. 


Digitized  by 


Google 


704 


93  SOUTHEASTERN  REPORTER 


(Va. 


In  this  result,  Hon.  Christopher  B.  Gamett, 
Chairman,  and  Hon.  X  RJ  Wlngfleld,  Commis- 
sioner, concurred.  The  remaining  memt>er  of 
the  commission,  Hon.  Wm.  F.  Rhea,  dissent- 
ed. Ail  three  of  the  commissioners  filed 
written  opinions,  setting  out  at  some  length 
the  reasons  for  their  respective  conclusions. 
The  chairman  of  the  commission  did  not  di- 
rectly pass  upon  the  question  whether  sub- 
section 30  of  section  llOBe  applied  to  public 
service  corporations,  but  held  that.  If  it  did, 
other  general  provisions  In  the  Constltatlon 
and  the  common  and  statute  law  of  the  state 
of  Virginia  must  be  so  construed  as  to  give 
the  corporation  commission  the  right  to  with- 
hold the  certificate  until,  in  its  judgment,  it 
was  satisfied  that  the  dissolution  ought  to  be 
permitted.  Commissioner  Wlngfleld  concur- 
red in  the  result,  but  rested  his  opinion  main- 
ly upon  the  proposition  that  subsection  30 
was  unconstitutional  because  in  Its  present 
amended  form  the  title  of  the  act  amending 
the  same  was  in  violation  of  section  62  of  the 
Constitution,  providing  that  "no  law  shall 
embrace  more  than  one  object,  which  shall  be 
expressed  In  Its  title."  Commissioner  Rhea 
dissented  on  the  ground  that  the  constitution- 
al and  statutory  provisions  on  the  subject 
were  plain  and  mandatory,  that  the  function 
of  the  commission  was  purely  ministerial  in 
respect  to  the  voluntary  dissolution  of  cor- 
porations, and  that  tbe  commission  had  no 
discretion  or  authority  to  inquire  into  the 
fticts  and  circumstances  prompting  tbe  stock- 
holders in  bringing  about  the  dissolution.  No 
reference  is  made  to  section  154  of  the  Con- 
stibution  in  either  of  the  opinions  supporting 
the  majority  view  of  the  commission,  and  In 
neither  la  there  any  claim  that  the  statutes 
we  have  quoted  do  not  in  terms,  and  standing 
alone,  embrace  corporations  of  every  class. 
The  arguments  advanced  to  support  the  con- 
clusion, both  in  the  opinions  themselvas  and 
In  the  briefs  of  counsel,  as  previously  ob- 
served, all  proceed  from  extraneous  sources 
and  considerations.  The  dissenting  opinion 
takes  section  154  of  the  Constitution  as  tbe 
starting  point,  and  regards  the  statutes  in 
question  as  the  natural  outgrowth  of  that  su- 
preme authority  and  mandatory  direction. 

We  have  given  to  the  vast  array  of  author- 
ities cited  by  the  commissioners  and  by  coun- 
sel to  support  the  view  that  public  service 
corporations  may  not  voluntarily  and  arbi- 
trarily suspend  or  withdraw  their  public 
service,  tbe  careful  consideration  which  the 
importance  of  the  subject  and  the  earnest- 
ness and  ability  of  those  presenting  that  view 
demand.  They  deal,  however,  with  perfectly 
familial^  principles,  and  we  fall  to  find  there- 
in anything  in  conflict  with  the  conclusion 
that  public  service  corporations  may,  under 
the  laws  of  this  state,  voluntarily  surrender 
their  charters  and  cease  to  do  business. 
Those  authorities,  in  the  main,  if  not  entire- 
ly, relate  to  corporations  not  intending  to 


dissolve  and  go  out  of  business  altogether, 
but  ^o  thoBs  proposing  to  suspend  only  in 
part  the  exercise  of  some  particular  public 
service  which  they  have  undertaken,  still 
holding  on  to  their  corporate  franchises;  and. 
even  so,  the  clear' i^uit  from  such  authori- 
ties as  a  whole  Is  that  public  service  corpo- 
rations, so  far  as  the  general  public  li  con- 
cerned, may  always  suspend  their  corporate 
functions  in  part  or  in  whole,  temporarily  or 
finally,  tcUli  the  content  of  the  state.  It  is 
abimdantly  sa,fe  to  say,^  unless  for  fear  of 
stating  what  ought  to  go  without  saying, 
that  all  the  authority  for  the  propositlaD 
that  such  corporations  may  not  on  their  own 
accord  cease  to  exist,  presupposes  tbe  al>- 
sence  of  consent  to  that  course  by  the  state 
which  created  them.  This  principle,  indeed, 
is  necessarily  conceded  in  the  contention  that 
if  subsection  30  of  section  UOSe  applies  to 
railroad  companies,  the  dissolution  cannot  be 
perfected  until  the  corporation  commission 
has  been  satisfied  that  good  reason  for  it  ex- 
ists. If  the  commission  has  the  power  to 
give  consent,  it  has  such  power  only  as  the 
alter  ego  of  the  state;  and  the  fault  In  tbe 
argument  lies  in  the  failure  to  observe  that 
in  this  instance  the  state,  through  its  Con- 
stittttion  and  statutes,  has  given  t;he  consent 
by  a  general  and  uniform  law  applicable  to 
all  corporations,  and  has  left  no  discretion 
with  the  commission  in  regard  to  it. 

Bearing  in  mind  what  all  must  coooede 
that  the  lawmaking  power  in  the  state  may 
always  provide,  in  such  manner  and  upcHi 
such  terms  as  it  may  deem  best,  for  the  vol- 
untary dissolution  of  corporations  of  every 
kind,  it  la  diifflcult  to  see  how  this  power 
could  have  been  more  plainly  conferred  than 
has  been  done  in  the  language  of  the  statutes 
already  quoted;  and  this  conclusion  does  not 
become  less  apparent  upon  a  consideration  of 
the  reasons  urged  to  the  contrary. 

(1)  The  one  common  ground  upon  which 
the  advocates  of  the  decision  appealed  from 
unite  in  their  arguments  is  the  assumption 
that  it  would  be  unwise  and  unsafe  to  permit 
public  service  cotporations  to  dissolve  with- 
out some  notice  to  the  public  and  some  in- 
qdlry  into  the  circumstances.  They  have  re- 
alized, however,  that  before  this  considera- 
tion can  be  brought  into  play  as  an  aid  to 
the  construction  of  the  constitutional  and 
statutory  provisions  which  we  have  diacusa- 
ed,  they  must  show  some  other  constitutional 
or  legislative  declarations  indicating  that  the 
former  provisions,  despite  their  plain  terms, 
were  not  Intended  to  mean  what  they  say; 
since,  if  they  do  mean  what  they  say,  that  la 
the  end  of  the  inquiry,  the  very  queaticMui  of 
expediency  and  prudence  having  been  ex* 
preesly  delegated  to  and  finally  passed  upon 
by  the  Legislature.  With  a  view,  therefore, 
to  showing  that  the  provlsiona  of  sections  164 
of  the  Constitution  and  1105e,  subsection  30, 
of  tbe  Code  were  not  intended  to  embrace 
public  serrlce  corporations,  in  so  far  as  they 


Digitized  by 


Google 


Va.) 


JEFFBII8  T.  OOMMONWEALTH 


705 


authorize  a  voluntary  dlsstriutlon  without  no- 
tice to'  or  Investigation  by  some  representa- 
tive of  the  public,  a  great  variety  of  conten- 
tions have  been  urged  upon  us.  These  con- 
tentions are  too  numerous  and  too  diverse  to 
be  discussed  fully  and  in  detail  in  an  c^lnlon 
of  reasonable  length.  We  stiall  endeavor  to 
deal  with  those  upon  which  special  reliance 
seems  to  be  placed.  It  may  be  said  to  be  sig- 
nificant, however,  that  the  learned  counsel 
who  oppose  the  Issuance  of  the  certificate  of 
dissolution  have  not  agreed  upon  any  one 
contention  which  they  have  seemed  to  regard 
as  satisfactory  and  decisive.  If  we  are  to  de- 
cide that  the  framers  of  the  Constitution  and 
the  members  of  the  General  Assembly,  in 
dealing  with  a  matter  peculiarly  within  their 
province  and  power,  so  clearly  said  one  thing 
when  they  meant  another,  it  would  seem  that 
there  ought  to  be  some  patent  and  convincing 
reason,  readily  recognizable  by  everybody, 
upon  whidi  to  base  the  decision. 

[4,  S]  (2)  A  leading  contention  urged  upon 
ns  is  that  subsection  30  of  llOSe,  as  original- 
ly enacted,  did  not  refer  to  public  service  cor- 
porations, and  that  the  subsection  in  its 
present  amended  form  contains  no  broader 
terms  than  the  original,  and  therefore  cannot 
be  applied  to  a  new  class  of  corporations. 
We  do  not  think  the  premise  for  this  argu- 
ment is  correct,  nor,  if  it  were,  that  the  con- 
clusion from  it  would  follow  as  claimed. 
The  history  of  the  subsection,  and  the  provi- 
sions of  other  statutes  in  pari  materia  with 
it,  so  far  from  famishing  any  sound  argu- 
ment in  support  of  the  claim  that  it  applies 
only  to  private  corporations,  are  directly  and 
convincingly  to  the  contrary. 

The  terms  of  the  subsection,  so  tar  as  ma- 
terial, have  already  been  quoted.  They  were 
embraced  In  an  extensive  amendment  made 
by  the  act  of  March  20,  1806  (Acts  1906,  p. 
57Q.    The  original  was  as  follows: 

"All  corporationa,  whether  they  expire  by  their 
own  limitation  or  are  otherwise  dissolved,  shall, 
nevertheless,  be  continued  for  such  length  of 
time,  not  exceeding  three  years,  from  such  disso- 
lution or  expiration,  as  may  be  necessary  tor  the 
purpose  of  prosecatiug  and  defending  suits  by  or 
against  them,  and  of  enabling  them  gradually 
to  settle  and  close  their  business,  to  dispose  of 
and  convey  their  property,  and  to  divide  their 
capital,  bnt  sot  for  the  purppee  of  continuing  the 
basincss  for  which  said  corporation  shall  nave 
been  established." 

The  contention  under  consideration  is  that 
this  section  In  Its  original  form  could  not 
liave  referred  to  public  service  corporations 
because  section  129ib  (16),  one  of  the  sections 
found  In  chapter  54a  of  the  Code,  relating 
exclusively  to  public  service  corporations, 
was  written  into  the  statute  law  of  the  state 
at  the  same  time  with  the  original  of  sub- 
section 30,  and  that  as  section  1294b  (16) 
provided  specially  for  winding  up  the  affairs 
of  a  deftmct  or  dissolved  public  service  cor- 
poration, the  Legislature  could  not  have 
had  such  corporations  in  contemplation  in  the 
enactment  of  subsection  30  in  Its  original 
form.  We  think,  hoirever,  that  there  Is  no 
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c<mfllct  or  Inconsistency  between  these  two 
sections.  There  is  nothing  In  subsection 
1294b  (16)  which  cannot  be  acted  upon  in  per- 
fect harmony  with  everything  in  1105e  (30) 
in  its  original  form ;  and  while  both  sections, 
so  far  as  they  affected  public  service  cor- 
porations, might  not  have  been  necessary  for 
the  common  purpose  of  each  (which  was  the 
direction  of  the  disposition  of  assets),  It  la 
to  be  observed  that  neither  of  them  provided 
in  terms  for  a  method  whereby  a  corporation 
might  surrender  its  charter.  The  duty  to  do 
the  latter  had  been  delegated  to  the  Leiglsla- 
ture.  In  section  1294b  (16)  It  had  undoubt- 
edly contemplated  the  expiration  of  public 
service  corporations  by  limitations  In  their 
charters  or  by  a  dissolution  thereof  without 
any  further  continuation  of  the  business.  In 
chapter  1  of  the  "act  concerning  corporations 
the  x^eglslature  (Code,  |  1106a  [11])  had  made 
practically  the  same  provision  for  the  volun- 
tary dissolution  of  private  business  corpora- 
tions as  was  written  into  the  amendment  of 
section  1105e  (30).  Indeed,  the  chairman 
of  the  commission  says  that  "the  purpose  of 
the  amendment  was  to  write  Into  chapter  5 
provisions  similar  In  effect  to  those  already 
applicable  to  private  corporationa  In  section 
11  of  chapter  1";  and  Commissioner  Wing- 
fleld  says  that  the  eleventh  section  of  chapter 
1  "Is  imported  bodily  into"  the  amendment 
But  why  any  purpose  to  import  and  write 
this  section  into  chapter  6  by  an  amendment? 
The  importation  was  useless  and  meaningless 
unless  it  was  done  to  provide  for  a  voluntary 
dissolution  by  public  service  corporations 
(under  chapters  2  and  8),  as  to  which  no 
method  or  form  of  procedure  for  that  pur- 
pose had  been  prescribed.  When  it  Is  re- 
called that  at  the  time  this  amendment  was 
passed  its  leading  provisions  were  already 
embodied  In  secdon  11  of  Chapter  1,  relating 
to  private  business  corporations,  that'  there 
was  no  such  provisicm  in  eittier  chapter  2  or 
chapter  3  (sections  1105b  and  1106c)  relating 
to  public  service  corporations,  that  there  was 
a  kindred  but  different  provision  (1106d,  8)  in 
chapter  4  relating  to  corporations  having  no 
capital  stock,  and  that  the  amendment  is  so 
drawn  as  necessarily  to  embrace  in  its  terms 
all  corporations,  as  well  under  chapters  2, 
3,  and  4  as  under  chapter  1,  the  only  reason- 
able purpose,  as  It  seems  to  us,  which  can  be 
attributed  to  the  action  of  the  LeglsUture  In 
adopting  the  amendment  Is  a  purpose  to  com- 
plete, by  a  general  and  uniform  law  applica- 
ble to  all  corporations,  the  work  which  had 
been  assigned  to  It  by  the  Constitution,  we 
can  see  no  inconsistency  between  1294b  (16) 
and  1105e  (30),  nor  between  the  latter  and 
1294b  (12),  12&4b  (16),  or  1313a  (58),  further 
mentioned  below;  but  we  cannot  unuerstand 
how  the  Legislature  comd  have  passed  llOue 
(30)  In  Its  amended  form  without  expressly 
intending  to  embrace  public  service  corpora- 
tions in  its  terms. 

[6]  (3)  Closely   related   to   the   contention 
Just  disposed  of  Is  the  argument  that  sob- 
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section  30,  both  In  its  original  and  present 
form,  cannot  be  held  to  embrace  public  serv- 
ice corporations  because  there  are  sundry 
other  provisions  in  our  laws  relating  to  the 
dissolution  of  such  corporations.  Thus  it  Is 
said  that  subsection  02  of  section  12d4b,  re- 
lating to  the  sale  under  a  deed  of  trust  of 
the  franchise  and  property  of  the  company, 
expressly  contenlplates  and  provides  for  a 
continuation  of  the  business  by  a  new,  cor- 
poration to  be  formed  by  the  purchaser ;  that 
the  same  Is  true  of  subsection  15  of  1294b, 
relating  to  such  a  sale  under  the  decree  of  a 
court;  and  that  the  same  is  true  of  sub- 
section 58  of  1313a,  relating  to  proceedings 
by  QUO  warranto  in  the  event  of  nonuser  or 
misuser  by  a  corporation  organized  for  works 
of  internal  improvement  Not  one  of  the  pro- 
visions In  any  of  these  statutes,  however.  In 
any  way  denies  the  right  of  a  public  serv- 
ice corporation  to  voluntarily  dissolve  in  the 
manner  provided  for  in  the  act.  The  end  in 
view  in  all  of  them  la  necessarily  d^endent 
upon  the  finding  of  some  purchaser  who  is 
willing  to  assume  the  burdens  and  accept  the 
privileges  of  the  franchise  offered  for  sale 
thereunder.  When  these  provisions  are  read 
in  connection  with  subsection  16  of  1294b 
and  subsection  30  of  1105e,  it  becomes  mani- 
fest, as  we  think,  that  the  Legislature  simply 
intended  to  encourage,  and,  as  far  as  possible, 
provide  for  the  reorganization  of  defunct  and 
dissolved  corporations  by  new  capital,  but 
had  no  idea  of  denying  to  public  service  cor- 
porations the  right  to  voluntarily  dissolve. 

[7]  (4)  Another  and  most  insistent  conten- 
tion is  that  to  permit  the  voluntary  dissolu- 
tion of  a  railroad  or  other  public  service  cor- 
poration would,  to  a  large  extent,  nullify  the 
power  conferred  upon  the  corporation  coia- 
mission  to  regulate  and  control  corporations 
of  that  character.  The  commission  exists  and 
derives  all  its  powers  from  the  Constitution 
and  statute  laws  of  the  state;  and  there  is 
no  word  or  hint  In  the  Constitution  and  stat- 
utes passed  pursuant  thereto  which  shows 
that  the  visitorlaJ  and  inquisitorial  powers 
conferred  upon  that  body  have  any  relation 
whatever  to  corporations  intending  to  dis- 
solve and  cease  to  do  business  as  such.  These 
powers  plainly  relate  to  going  concerns.  If 
they  ought  to  have  been  extended  further, 
the  remedy  lies  with  the  source  of  the  author- 
ity. The  same  ai)gument  here  made  would  ex- 
tend to  banking  and  Insurance  and  any  other 
private  corporations  over  which  the  commis- 
sion now  has  or  may  hereafter  be  given 
Vlsltorial  powers;  and  yet  there  is  and  can 
be  no  claim  that,  as  the  law  now  stands,  any 
private  business  corporation  may  not  vol- 
untarily and  without  notice  surrmder  Its 
charter  and  go  out  of  business.  In  all  such 
cases,  so  far  as  creditors  and  outstanding 
contracts  are  concerned,  the  jurisdiction  re- 
mains, where  it  always  has  been,  with  the 
courts. 

This  argument  based  uipon  the  constitution- 


al powers  of  the  commission  goes  eo  far  as 
to  insist  that  if  section  1105e,  subsection  30, 
was  Intended  to  confer  on  public  service  cor- 
porations the  power  to  dissolve  voluntarily, 
the  subsection  can  only  be  given  a  condition- 
al and  qualified  effect,  dependent  upon  no- 
tice to  the  public  and  discretionary  action 
by  the  commission.    It  is  clear,  however,  that 
the  statute  must  be  taken  as  It  is  and  as  a 
whole,  and  not  accepted  in  part  and  rejected 
in  part.     If  it  applies  at  all,  then  the  cor- 
poration is  given  the  power,  under  1105e  (2) 
1,,  "to  wind  up  and  dissolve  itself  in  the  man- 
ner provided  in  this  act" ;  and'  llOSe  (30)  pre- 
scribes the  manner,  leaving  only  a  ministerial 
function  in  regard  thereto  with  the  commis- 
sion.   But  it  Is  said  that  if  this  be  the  esse, 
the  subsection  Is  unconstitutional  because  it 
would  unduly  curtail  the  powers  of  the  com- 
mission.   This,  we  think,'  is  answered  in  tbe 
observation  already  made  that  the  commis- 
sion must  look  to  the  Constitution  and  laws 
pursuant  thereto  for  its  powers,  and  that  the 
powers  therein  conferred  do  not  extend  be- 
yond the  control  and  regulation  of  corpora- 
tions continuing  to  hold  onto  and  exercise 
their  corporate  franchises.    This  is  manifest, 
as  we  think,  from  the  very  language  of  tlie 
constitutional  and  statutory  provisions  upon 
which  the  argument  under  consideration  is 
based ;  and  the  Question  is  conclusively  settled 
by  tbe  specific  direction  contained  in  section 
154  of  the  Constitution  that  the  Legislature 
shall  provide  by  general  laws  for  the  surren- 
der of  the  franchise  of  any  corporation.    We 
cannot   exclude   public   service   corporations 
from  this  latter  direction,  unless  we  also  ex- 
clude them  from  every  other  part  of  section 
164 ;  and  to  do  this  we  woulu  be  brought  to  the 
necessity  of  deciding  that  the  constitutional 
convention  of  1901-02,  after  all  its  labor  and 
pains  with  the  subject  of  corporations,  entire- 
ly overlooked  public  service  corporations  in 
the  special  and  only  section  of  its  work  which 
relates  to  the  incorporation  of  business  en- 
terprises  and   the   surrender  or   repeal  of 
charters  of  incorporation.    What  section  154 
of  the  Constitution  plainly  did  was  to  provide 
for  the  creation,  extension,  and  amendment 
of  charters  of  every  kind,  under  general  laws 
to  be  enacted  by  the  General  Assembly;  to 
preserve  the  right  of  repeal  by  the  state; 
and  to  delegate  to  the  General  Assembly  the 
power  and  duty  of  providing,  as  it  might  see 
proper,  but  by  general  laws,  for  the  volun- 
tary surrender  of  the  charter  of  any  corpora- 
tion, regardless  of  its  class — ^a  reservation  to 
the  state  of  the  power  of  repeal,  and  a  con- 
sent by  the  state  to  a  voluntary  dissolution. 
This  underlying  plan  and  principle  of  sec- 
tion 154  la  only  fair  and  Just.     Charters  of 
incorporation  are  contracts  between  the  in- 
corporators and  the  state.     The  pnMlc  has 
an  interest  In  public  service  corporations, 
but  it  does  not  own  thera.    Private  property 
Invested   in  a   railroad   enterprise  becomes 
impressed  with  a  public  service,  but  still  re- 
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mains  the  property  ot  fhe  stockHold^s  and 
cannot  be  conflscated.  The  public  has  never 
jet  been  held  to  have  a  vested  right  in  the 
perpetual  operation  of  a  railroad  or  other 
public  service  corporation.  Section  1294b 
<ie)  of  the  chapter  of  the  Code  of  Virginia 
relating  exclusively  to  public  service  corpora- 
tions very  clearly  contemplates  the  possibili- 
ty of  a  complete  dissolution  and  a  termina- 
tion of  the  franchise  of  such  a  corporation, 
followed  by  a  distribution  of  "the  proceeds 
of  Its  works,  property,  and  debts  among 
those  entitled  thereto,"  who,  of  course,  would 
be  the  creditors  and  stockholders. 

That  inconvenience  and  hardship  may  and 
probajbly  will  result  when  railroads  and 
other  public  utilities  cease  operations  is  un- 
4lenlably  true;  but  the  same  thing  is  Just 
as  likely  to  be  true.  In  greater  or  less  degree 
according  to  the  diaracter  and  extent  of 
the  corporate  enterprise,  of  the  dissolution 
of  purely  private  corporations,  concerning 
which  no  question  is  made  as  to  their  right 
to  dissolve  without  notice.  There  are  thou- 
sands of  our  citizens  and  hundreds  of  our 
communities  to-day  dependent  almost  entirely 
upon  the  operation  of  the  plant  of  a  single 
industrial  corporation.  Their  hope  lies  in 
the  principle  that  persons  engaged  In  such 
enterprises  will  not  be  likely  to  give  them  up 
as  long  as  there  is  reasonable  profit  or  pros- 
pect of  profit  In  the  business.  The  same 
principle  will  likewise  in  large  measure  pro- 
tect patrons  of  railroad  companies  against 
a  surrender  of  their  charters.  Whether  the 
law,  as  it  now  exists.  Is  sufficiently  safe- 
guarded or  not,  there  is  no  power  anywhere 
to  compel  the  stockholders  of  a  corporation, 
public  or  private,  to  continue  Indefinitely 
the  prosecution  of  a  losing  business.  The 
law  permitting  the  voluntary  dissolution  oi 
public  service  corporations  has  been  on  the 
statute  books  of  this  state  for  more  than 
ten  years,  has  been  recognized  and  accepted 
as  the  law  of  the  land  by  the  representatives 
of  the  commonwealth,  and  no  very  disastrous 
consequences  appear  as  yet  to  have  followed. 

And  in  this  immediate  connection  It  is 
pertinent  to  add  that  until  the  question  arose 
In  this  case,  the  terms  of  section  1105e  (30) 
have  been  accepted  and  applied  to  public 
service  corporations  by  the  state  corporation 
commission,  not  only  as  formerly  constitut- 
ed, but  as  organized  at  present.  As  early 
as  1908  the  commission  submitted  the  ques- 
tion to  Hon.  Wm.  A.  Anderson,  whose  opin- 
ion as  a  distinguished  member  of  the  con- 
stitutional convention  is  entitled  to  great 
respect,  and  who  at  the  time  of  the  inquiry 
addressed  to  him  was  the  Attorney  General 
of  the  state  and,  as  such,  the  legal  advisor 
of  the  commission.     He  replied  as  follows: 

"Any  corporadoD,  whether  organized  under 
the  act  concerning  corporations,  which  became 
a  law  on  the  2l8t  day  of  May,  1903,  and  the 
arts  amendatory  thereof,  or  under  any  charter 
heretofore  granted  by  any  court,  or  by  the  Gen- 
eral Assembly,  may  be  dissolved  as  is  expressly 
provided  for  in  section  30  of  chapter  5  of  said 


act  concerning  corporations  (as  said  section  was 
amended  by  the  act  approved  March  20,  190^ 
in  the  manner  prescribed  in  that  section;  and 
the  affairs  of  such  corporation  may  be  wound  up 
and  its  proper^  disposed  of,  and  its  debts  and 
liabilities  paid  or  provided  for,  subject  to  rhe 
prorisione  of  sections  31,  32,  33,  and  34  of  that 
chapter;  and  where  the  franchises  and  prop- 
erty of  the  corporation  are  sold  under  a  deed 
of  trust  or  a  decree  of  court  they  may  be  sold 
in  accordance  with  the  provisions  of  section  38 
of  chapter  5  of  said  act. 

"As  I  understand  the  inquiry,  the  corporation 
to  which  it  relates  is  a  railroad  company.  I 
do  not  find  any  provision  in  the  act  concerning 
corporations  which  excepts  railroad  corpora- 
tions from  the  operation  of  the  enactments  in 
regard  to  the  dissolution  of  corporations  gener- 
ally above  referred  to." 

This  opinion  by  Attorney  General  Anderson 
we  believe  to  -be  in  accordance  with  the  plain 
letter  of  the  statutes  on  the  subject  The 
state  corporation  commission,  composed  per- 
sonally of  the  same  learned  and  distinguish- 
ed men  who  participated  in  the  considera- 
tion and  decision  of  the  instant  case,  have' 
heretofore  acted  upon  this  interpretation-, 
as  shown  by  the  records  of  the  commission 
and  the  concession  of  counsel,  and  partlcu- 
Wrly  by  the  written  statement  of  the  chair- 
man, under  date  of  April  27,  1917,  with  ref- 
erence to  the  dissolution  of  the  Ocean  Vjew 
Itailroad  Company,  in  which,  quoting  from 
subsection  30  of  llOSe,  he  said: 

"There  is  no  discretion  left  to  the  commission 
in  the  matter  of  issuing  such  an  order,  as  the 
law  is  mandatory  whenever  all  the  stockholders 
of  the  corporation  consent  to  the  dissolution." 

It  is  true  that  after  the  order  complained 
of  in  this  case,  denying  the  certlflcate,  had 
been  entered,  the  chairman  wrote  a  second 
letter  to  the  party  to  whom  the  oommunica- 
tion  last  above  quoted  from  was  addressed, 
explaining  that,  upon  the  investigation  of  the 
present  case,  he  had  changed  his  mind. 
With  great  deference,  we  think  the  first  im- 
pression of  the  chairman  was  the  better. 
His  change  of  view,  as  his  opinion  shows, 
was  the  outcome  of  a  solicitous  and  com- 
mendable regard  for  the  interest  of  the  pub- 
lic and  his  fear  of  possible  consequences  to 
the  public  from  a  different  conclusion.  The 
latter  consideration,  however,  is  one  which, 
as  we  have  seen,  has  been  committed  to  and 
rests  with  the  Legislature.  The  powers  of 
the  corporation  commission  are  large  and  its 
functions  are  of  great  importance;  but  in  Its 
control  over  corporations  these  powers  and 
functions  do  not  extend  beyond  the  point  of 
requiring  corporations  to  comply  with  the 
tenns  of  their  charters  and  the  laws  of  the 
state. 

The  record  indicates  that  the  Tldewatw 
&  Western  Railroad  Company,  like  its  un- 
fortunate predecessor,  was  doomed  to  fail- 
ure, and  that  a  dissolution,  either  voluntary 
or  Involuntary,  was  inevitable,  so  that,  in 
the  Instant  case,  the  result  In  the  end  would 
perhaps  not  have  been  very  materially  dif- 
ferent If  the  law  had  authorized  an  inquit7 
by  the  commission.  We  must  not  be  under- 
stood, however,  as  intending  to  detract  from 
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the  arg:tunent  tbat  there  shonld  be  some 
safeguards  against  the  voluntary  cessation 
of  the  business  of  a  public  service  corpora- 
tion ;  and  we  are  informed  tbat  the  revlsora 
of  the  C!ode,  appreciating  the  desirability  of 
some  further  legislation  on  the  subject,  have 
incorporated  Into  their  work  of  revision  an 
amendment  to  section  1105e,  subsection  30, 
which,  if  adopted,  wUl  require  notice  to  the 
public  and  the  consent  of  the  commission 
before  the  corporation  can  voluntarily  dis- 
solve. 

[S,  I]  (Si  The  contention  tbat  section  80, 
as  amended,  Is  unconstitutional  because  it 
violates  section  52  of  the  Oonstltution,  pro- 
viding that  no  law  shall  embrace  more  than 
one  object,  which  shall  be  expressed  In  its 
title,  is,  as  we  think,  wholly  untenable.  The 
act  which  amended  subsection  30  of  chapter 
6  was  entitled  "An  act  to  amend  and  re- 
enact  section  30  of  chapter  5  of  an  act  en- 
titled 'An  act  concerning  corporations,'  which 
became  a  law  on  the  21st  of  May,  1903." 
Acts  1906,  p.  676.  The  five  chapters  adopt- 
ed by  the  Cteneral  Assembly  in  one  compre- 
hensive act  under  the  tlUe  now  perfectly  fa- 
miliar to  the  profession  as  "An  act  concern- 
ing corporations,"  were  intended  to  codify 
the  law  of  this  state  with  respect  to  char- 
ters of  incorporation.  To  hold  that  the  act 
amending  snbsectlon  30  of  chapter  5  is  insuf- 
ficient in  Its  title  would  discredit  the  valid- 
ity of  the  entire  act,  and  would  disregard 
the  settled  interpretation  placed  on  section 
S2  of  the  Constitution  by  previous  decisions 
of  this  court.  The  original  subsection  30 
related  to  the  general  subject  of  the  disso- 
Intlon  of  all  corirarations,  and  the  section  as 
amended  does  the  same  thing,  but  in  a  more 
complete  and  comprehensive  manner. 

In  the  case  of  Bertram  v.  Commonwealth, 
108  Va.  9Q2,  62  S.  E.  968,  it  was  held  by  this 
court,  following  the  leading  case  of  Common- 
wealth V.  Brown,  91  Va.  762,  771,  21  S.  E. 
357,  28  L.  R.  A.  110,  that  the  title  of  an  act 
amending  the  Code  is  sufficient  if  it  refers 
to  the  chapter  and  sections  to  be  amended 
and  the  body  of  the  amendatory  act  is  with- 
in Itself  germane  to  the  subject  of  the  chap- 
ter referred  to  in  the  title.  The  principle  of 
the  decision  in  those  cases  would  seem  to 
apply  in  the  present  instance.  The  subject- 
matter  contained  in  subsection  30,  as  amend- 
ed, Is  manifestly  within  the  scope  of  the 
original  "act  concerning  corporations," 
which,  though  perhaps  not  strictly  speaking 
a  part  of  the  Code,  is  of  great  dignity  and 
importance,  and  is  substantially  a  part  of 
the  Oode  by  legislative  authority.  Acts  1902- 
04,  p.  437.  The  question,  however,  is  set  at 
rest  by  the  established  principle  that  wher- 
ever the  title  of  the  original  act  is  suffi- 
cient, the  title  of  subsequent  amendatory 
acts  is  a  matter  of  no  consequence.  In  the 
case  of  District  Road  Board  v.  Spllman, 
117  Va.  201,  84  S.  n  103,  Judge  Whittle,  de- 
livering the  opinion  of  this  court,  said: 

"In   considering   this   branch   of  the   subject 
too,  the  principle  is  not  to  be  lost  sight  of,  that 


where  am.  act  is  amendatory  of  an  orlgHnal  act, 
the  title  of  which  in  itself  is  adequate  to  eorer 
the  amendment,  the  constitutional  requirement 
is  satisfied  and  the  subsequent  title  become*  ns- 
important." 

See,  also,  MUler  v.  Harford,  13  Sfeb.  13, 12 
N.  W.  832,  834,  and  cases  dted;  Dallis  v. 
Griffin,  117  Ga.  408,  43  S.  B.  758,  759;  and 
especially  Commonwealth  v.  Brown,  supra, 
91  Va.  773,  21  S.  B.  357,  28  I*  B.  A.  110,  and 
authorities  there  dted,  and  Tresnon  t.  Super- 
visors, 120  Va. ,  90  S.  a  615. 

(6)  In  emphasizing  the  importancn  of  the 
powers  vested  In  the  commission  by  th«3  Oon- 
stitutlon,  the  point  is  made  that  there  never 
could  have  been  any  Intention  on  the  part  <tf 
the  lawnMLkers  to  delegate  to  the  oonunissloa 
in  a  purely  ministerial  capacity  the  discharge 
of  so  important  a  function  as  that  of  Issuing 
to  a  public  service  corporation  a  certificate 
of  dissolution,  and  Commissioner  Wlngfield 
goes  so  far  as  to  say  that  "in  no  case  can 
this  commisslcm  be  considered  a  mere  minis- 
terial body."    Nothing  could  be  farther  from 
our  purpose  than  to  si>eak  lightly  of  the  state 
corporation  commission  and  the  Importance 
of  its  judicial  and  administrative  functions. 
Throughout  the  past  years  of  its  existence  it 
has   rendered   a   distinguished   and   valued 
service,  and  the  decisions  of  this  conrt  will 
show  few  reversals  of  its  findings.    Bat  the 
argument  that  the  function  now  in  qoestlon 
is  too  Important  to  be  a  ministerial  act  is 
readily  answered  by  the  terms  of  the  Consti- 
tution and  statutes  relating  to  the  tremen- 
dously Important  subject  of  the  creation  of 
corporations,  as  to  which  the  commission  can 
only  act  ministerially;  and  the  IJegislatnie 
could  not,  if  It  desired,  confer  upon  the  coat- 
mission  any  judicial  or  discretionary  power 
in  regard  thereto.    Const  {  154. 

[lOj  (7)  It  appears  that  between  May  10, 
1917,  the  time  of  the  filing  of  the  original 
certificate  of  unanimous  consent  of  the  stock- 
holders, the  due  and  formal  execution  of 
which  was  qaesticmed  by  the  chairman  of 
the  commission,  and  May  17,  1917,  the  time 
of  its  final  amendment  as  to  signatares  and 
execution  In  such  form  as  to  satisfy  the 
dialrman  in  that  rec^>ect,  the  Tidewater  & 
Western  Railroad  Company  applied  to  the 
chancery  court  of  the  city  of  Richmond  for 
the  appointment  of  a  receiver,  and  a  receiv- 
er was  accordingly  appointed.  The  chairman 
of  the  commission,  in  his  written  opinion, 
and  counsel  seeking  to  sustain  the  judgment 
complained  of,  rely  upon  this  proceeding  in 
the  chancoy  court  as  a  reason  for  refusing 
the  certificate  of  dissolution,  if  we  should 
hold  that  otherwise  it  ought  to  have  been 
granted.  The  question,  of  course,  is  quite 
subordinate  to  the  main  issue.  It  appears 
not  to  have  been  made  at  the  hearing  before 
the  commission.  In  no  event,  however,  could 
it  have  had  any  proper  influence  upon  the  a(> 
tion  of  the  commission.  The  sole  question 
before  tbat  body  was  whether  the  compasf 
had  complied  with  the  law  entitling  it  to  a 
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certificate  of  Oissolutloii.  If  It  had,  It  was 
the  duty  of  tlie  commission  to  issue  the  cer- 
tificate, and  no  court  (except  on  appeal)  could 
enter  any  order  that  would  "interfere  with 
the  commission  in  the  performance  of  its 
oificial  duties."  Ck>nst.  |  156.  This  was  not 
a  conflict  or  contest  for  jurisdiction  between 
the  two  tribunals  having  concurrent  powers, 
bat  If  it  had  been,  the  matter  was  already 
pending  before  the  commission,  as  the  com- 
mission 'knew  and  as  the  record  in  the  chan- 
cery case  showed,  and  nothing  could  have 
been  done  In  the  chancery  cause  to  defeat 
the  Jarisdiction  of  the  commission.  More- 
over, the  receivership,  as  disclosed  by  the 
bill  and  decrees  in  the  cause,  was  entirely 
ccmsistent  with  the  dissolution  proceedings, 
and  might  very  properly  have  been  brought, 
as  It  may  yet  very  properly  be  proceeded 
with,  after  the  Issuance  of  the  certlflcata 
The  status  of  all  corporations,  after  dissolu- 
tion, is  expressly  preserved  by  the  statute  for 
the  purpose  of  "prosecuting  or  defending  suits 
by  or  against  them,  and  of  enabling  them 
gradually  to  settle  and  dose  their  business, 
to  dispose  of  and  convey  their  property,  and 
to  divide  their  capital,  but  not  for  the  pur- 
pose of  contlnnlng  the  business  for  which 
said  corporation  shall  have  been  establish- 
ed." A  receivership  suit  may  often  be,  as  in 
this  case,  perfectly  consistent  with  and  in 
aid  of  the  limited  purposes  for  which  the 
corporation,  after  its  formal  dissolution,  Is 
thus  kept  alive. 

We  may  well  conclude  this  discussion  with 
the  following  extract  from  the  opinion  of 
Commissioner  Rhea,  which  we  approve  and 
adopt: 

"The  duty  imposed  upon  the  commlgrion,  in 
my  judgment,  is  purely  ministerial,  and  if  it 
never  acted  the  legal  status  of  a  corporatioii 
would  be  fixed  upon  the  filing  of  the  consent  of 
the  stockholders. 

"The  law  may  be  unwise,  but  it  is  useless  to 
diacuss  this.  Its  enforcement  will  doubtleas 
work  seiioaB  hardships,  and  I  exceedhtgly  re- 
gret this  result.  This  commission,  however, 
should  follow  the  law  as  it  is  plainly  written  in 
the  statute.  Any  other  coarse  would  be  fraught 
with  danger  to  all  dtisens,  both  corporate  and 
otherwise.  The  Legislature  alone  can  make 
laws,  and  it  is  supposed  that  we  will  fairly  but 
firmly  execute  them.  If  the  law  is  wrong,  the 
Legislature  alone  must  be  appealed  to.  *  *  * 
I  will  not  discuss  the  (question  upon  which  •k> 
great  a  part  of  the  majority  opinion  is  based, 
of  abandonment  or  discontinuance  of  eerrico 
by  public  service  corporations,  without  notice 
and  without  the  approval  of  the  state  corpora- 
tion commission.  That  proposition  is  ctmtrol- 
led  by  entirely  different  principles,  which  have 
no  application  here.  There  is  no  question  here 
of  abandonment  or  diseontinnance  of  service 
as  those  terms  are  nnderstood  in  oar  law.  This 
is  purely  a  question  of  the  dissolution  of  a  cor- 
poration in  the  manner  provided  by  statute,  and 
we  have  no  power  to  prevent  it  where  the  stat- 
ute has  be^n  complied  with  as  it  has  been,  in 
my  judgment,  in  this  case. 

"I  do  not  understand  the  pertinency  of  the 
discussion  in  the  majority  opinion  of  the  sub- 
scriptions of  various  localities  to  the  stock  of 
the  old  Farmville  &  Powhatan  Railroad  Com- 
pany, predecessor  of  the  Tidewater  &  Western. 


It  is  to  be  deplored  that  this  unfortunate  in- 
vestment, along  with  the  investment  of  other 
stockholders,  was  wiped  out  by  a  judicial  sale, 
purchase  and  organization  of  a  new  company 
under  the  name  of  the  Tidewater  &  Western 
Railroad  Company.  It  is  also  to  be  regretted 
that  the  new  company  seems  to  have  inherited 
many,  if  not  all,  of  the  ills  and  misfortunes 
of  its  predecessor. 

"The  eflfect  of  a  receiver  having  been  appoint- 
ed since  this  application  was  filed,  and  to  which 
so  much  attention  is  given  in  the  majority  opin- 
ion, •  •  •  is,  in  my  opinion,  immaterial. 
This  matter  was  argued  orally  and  submitted 
upon  briefs  upon  the  question  of  dissolution, 
and  the  receivershin  then  existing  was  neither 
argued  nor  relied  upon,  but,  in  my  view,  this 
is  also  immaterial,  for  the  reason  that  the  cor- 
poration was  in  effect,  dissolved  when  the  eon- 
sent  application  was  filed,  and  the  corporatioii 
commission  only  had  a  ministerial  function  to 
perform  of  Issuing  the  certificate.  Whatever 
nnancial  difficulty  the  Tidewater  &  Western 
may  have  had  for  many  years  past,  and  the  loss- 
es sustained  by  its  owners  and  bondholders,  is 
not  necessary  for  me  to  discuss  now.  It  may 
be  that  the  receivership  was  hastened  by  our 
nonaction.  At  all  events,  I  take  it  in  a  proper 
case  the  courts  could  hare  proceeded  by  ue  ap> 
pointment  of  a  receiver  whether  we  had  acted 
upon  the  applicatioa  or  not." 

For  the  reasoss  above  stated,  the  Judgment 
must  be  reversed  and /the  cause  remanded  to 
the  corporation  ooramiasloB,  with  dlrectloa 
to  issue  the  certificate  of  diaoolutlon. 

Revosed. 

SIMS,  J.,  absent 

(pt  a*.   App.   778) 
MITOHELL  V.  STATU.    (No.  7088.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Sept  IS,  1017.) 

(SttUabut  by  the  Cow*.) 

1.  X/iquoB  Law— OvRNBES. 

The  act  of  1915  (Acts  1015,  Extraordinary 
Session,  p.  99,  |  16)  made  it  a  penal  offense, 
punishable  as  a  misdemeanor,  for  any  person  to 
receive,  accept  delivery  of,  possess,  or  have  in 
possession  at  one  time,  or  within  any  period 
of  30  consecutive  days,  whether  in  one  or  more 
places  or  whether  in  original  packages  or  oth- 
erwise, more  than  two  quarts  of  spirituous  liq- 
uors or  other  intoxicating  or  prohibited  liquors. 

2.  Irtoxicatino  LiqxroBB  «s»lSl— OrRBSKS 
— Iht»nt  —  Statutb— "Cbimr"  —  "Misnk- 
mbanob"— "Cbiminal  Intent." 

"A  crime  or  misdemeanor  shall  consist  in 
a  violation  of  a  public  law,  in  the  commission 
of  which  there  shall  be  a  union  or  joint  opera- 
tion of  act  and  intention,  or  criminal  negli- 
gence." Penal  Code  1910,  {  81.  Criminal  m- 
tpntion  is  a  necessary  element  in  the  commission 
of  any  of  the  offenses  made  penal  by  the  prohibi- 
tion act  of  1016 ;  but  criminal  intent  in  such 
connection  is  simply  the  intention  to  do  the 
act  which  the  Legitdature  has  prohibited. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Crime; 
Misdemeanor;     Criminal    Intent] 

S.  iNTOXICATIKa  LiQUOBS  «=»2S6(6)— OiniiNS- 
18— SuTFiciENCY  or  Evidence. 
The  evidence  demanded  a  verdict  of  guilty, 
and  the  exception  to  the  charge  of  the  court  is 
without  merit. 

Error  from  City  Court  of  Thomasvllle; 
W.  H.  Hammond,  Judge. 
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Bob  Mitchell  was  convicted  of  a  violatioa 
of  the  liquor  law,  and  he  brings  error.  Af- 
firmed. 

W.  J.  Hammond,  Titus,  Dekle  &  Hopkins, 
and  C.  B.  Hay,  all  of  Thomasville,  for  plain- 
tiff in  error.  H.  J.  Maclntyre,  SoL,  of  Thom- 
asTille,  for  the  State. 

GEORGE,  3.  Bob  Mitchell  was  tried  and 
convicted  on  an  accusation  which  charged 
that  he  did,  in  Thomas  county,  on  the  2d  day 
of  September,  1916,  unlawfully  receive  and 
accept  delivery  of,  and  possess  and  have  in 
bis  possession  at  one  time  and  in  a  period  of 
80  consecutive  days,  more  than  two  quarts 
of  whii^y.  The  accused  at  first  denied  that 
the  whisky  was  in  his  possession,  but  later 
admitted  that  he  had  in  his  possession,  on 
the  date  alleged  in  the  Indictment,  more 
than  two  quarts  of  whisky.  The  whisky  in 
his  possession  in  fact  consisted  of  about  48 
half  pints.  He  contended  that  under  an 
agreement  with  J.  0.  Tyrus,  who  sometimes 
acted  as  a  deputy  sheriff,  he  brought  the 
whisky  from  the  staite  of  Florida  into  the 
county,  for  the  purpose  of  d^ivering  it  to 
residents  of  the  county  who  were  engaged  in 
violating  the  prohibition  law,  and  then  re- 
porting to  Tyrus  the  names  of  those  to  whom 
he  had  delivered  it,  In  order  that  they  ml^t 
bo  arrested.  Tyrus  was  sworn  as  a  witness, 
and  tei^tified  that  he  had  been  acting  as  spe- 
cial deputy  sheriff  for  several  months.  He 
had  been  sworn  in  as  such  deputy  sheriff,  but 
had  given  no  bond..  On  September  2d,  the 
accused  reported  to  Tyrus  that  several  ne- 
groes had  requested  him  (the  accused)  to  get 
them  more  than  the  amount  of  whisky  allow- 
ed by  law.  O^rrus  told  the  accused  ta  go  aft- 
er this  whisky  for  the  people  who  wanted 
him  to  get  it,  and  deliver  it  to  them  as  soon 
as  he  got  back,  and  then  to  report  to  the  wit- 
ness. The  accused  had  not  succeeded  in 
making  a  delivery  of  the  whisky  before  he 
was  arrested  and  lodged  in  jail.  It  was  the 
intention  of  the  witness  to  arrest  those  to 
whom  the  accused  delivered  the  whisky  aft- 
er he  had  delivered  it  and  had  furnished 
the  necessary  Infonnatloa  to  the  witness. 
The  witness  further  testified  that  he  had  not 
notified  the  sheriff  concerning  his  purpose, 
but  intended  to  do  so.  The  sheriff  disclaim- 
ed any  knowledge  of  the  scheme,  but  admit- 
ted that  Tyrus  had  acted  on  several  occasions 
as  his  deputy,  alnd  further  admitted  that  the 
accused  had  helped  him  to  locate  certain  vi- 
olators of  the  prohibition  laws,  and  furnished 
Information  which  had  led  to  their  arrest  and 
ocmviction. 

[1]  It  is  the  contention  of  the  plaintiff  in 
error  that  the  act  of  1915  (Georgia  Iaws,  Ex- 
traordinary Session  1915,  p.  90)  did  not  make 
it  a  penal  offense  for  any  person  to  receive, 
accept  delivery  of,  possess,  or  have  in  pos- 
session, at  one  time  or  within  any  period  of 
30  consecutive  days,  more  than  two  quarts 
of  spirituous  liquors  or  intoxicating  liquors 


or  other  prohibited  liquors,  but  merely  made 
the  possession  of  more  than  two  quarts  of 
such  liquors  prima  fade  evidence  of  an  in- 
tent to  sell,  and  to  keep  on  hand  for  the  pnr- 
pose  of  sale,  whisky  and  other  prohil^ted 
liquors.  In  this  we  do  not  agp^e  with  the 
plaintiff  in  error.  Section  16  of  the  act  ex- 
pressly declares  that: 

"It  shall  be  unlawful  for  any  person  to  re- 
ceive, accept  delivery  of,  possess,  or  have  in  pos- 
session, at  any  one  time,  or  within  a  period  of 
thirty  consecutive  days  •  •  •  more  than  two 
quarts  of  spirituous  liquors"  or  other  prohibited 
bquors.    . 

Section  29  of  the  act  declares  that: 
"Any  person,  firm,  or  corporation  violatiiic 
any  provision  of  this  act  shall  be  guilty  of  a 
miademeanor  and  punished  as  for  a  misdemeiui- 
or,  as  prescribed  in  section  1065  of  the  Penal 
Code  of  1910." 

Under  the  act  the  possession  at  any  one 
time,. or  within  any  period  of  30  consecutiTe 
days,  of  more  than  two  quarts  of  liquor,  is  in 
itself  a  misdemeanor,  and  is  also  prima  facie 
evidence  of  the  further  offenses  defined  In  the 
act. 

[2]  Section  31  of  the  Penal  Code  of  1910 
declares: 

"A  crime  or  misdemeanor  shall  consist  in  a 
violation  of  a  public  law,  in  the  commission  of 
which  there  shall  be  a  union  or  joint  operation 
of  act  and  intention,  or  criminal   negUgence." 

It  is  Insisted  that  intent  to  violate  the  law 
was  wholly  rebutted  by  the  evidence  in  this 
record.  This  position  is  founded  upon,  a  mis- 
apprehension of  the  law.  The  defendant  In- 
tended to  commit  the  act  which  the  law  pro- 
blbita  He  knew  the  law,  and  brought  the 
whisky  into  Thomas  county  for  the  expres 
purpose  of  inducing  others  to  violate  the  law, 
or  for  the  purpose  of  as^sting  them  in  the 
violation  of  the  law.  Be  was  enmeshed  in  the 
net  spread  by  himself.  The  law  does  not 
countenance  the  commission  of  a  crime,  evoi 
though  the  purpose  be  the  apprehension  of 
others  engaged  in  the  same  criminal  conduct 
There  is  crime  enough  already,  and  it  Is  no 
part  of  the  duty  ot  an  officer  of  the  law  to 
aid  or  abet  another  In  the  commission  of 
crime.  If,  to  accomplish  a  great  good,  it  is 
ever  permissible  to  do  a  wrong,  certainly  the 
ministers  of  the  law  are  not  to  be  encouraged 
in  their  efforts  to  Induce  others  to  commit 
crime,  even  though  they  may  intend  the  ar- 
rest and  punishment  of  their  unsuspecting 
victims.  The  sheriff  of  the  county  washed 
his  hands  of  the  whole  transaction,  and  he 
Is  to  be  commended  for  his  act 

[3]  Perhaps  the  Jury  that  convicted  the 
defendant,  and  the  judge  who  sentenced  bim. 
believed  that  his  whole  defense  was  but  an- 
other scheme  to  evade  the  plain  letter  of  the 
prohibition  laws  of  the  state.  The  defend- 
ant's contentions  were  substantiated  by  the 
acting  deputy  sheriff,  but  this  does  not  re- 
lieve the  defendant,  nor,  in  our  view,  miti- 
gate his  offense. 

Let  the  judgment  be  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 
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(108    S.    C.   137) 
BABB  T.  NEW  YORK  MITB  INS.  00. 
(No.  9806.) 

(Supreme  Oourt  of  South  Carolina.    Sept.  20, 
1917.) 

1.  Inbubanck  «=s>376(1)— Waitib  or  Fobfki- 

T0KB— AXJTHOBITT   OK  AOENT. 

Notwithstanding  Civ.  Code  1912,  |  2712, 
providing  that  any  person  doing  any  of  the 
thinga  therein  mentioned,  including  the  receipt, 
collection,  or  transmission  for  any  premium  of 
insurance,  shall  be  held  to  be  acting  as  the 
agent  of  the  company,  the  act  of  an  insurer's 
soIioitiDg  agent  in  receiving  and  receipting 
for  a  premium  on  a  policy  after  it  had  lapsed 
for  nonpayment  of  such  premium  did  not  prej- 
udice the  right  of  the  insurer  to  insist  on  the 
forfeiture,  where  the  agent,  to  the  knowledge 
of  the  insured  and  the  beneficiary,  had  no  au- 
thority, real  or  apparent,  to  receive  the  pre- 
mium, and  the  application  and  policy  provided 
for  payment  of  the  premium  on  delivery  of  a 
receipt  signed  by  specified  officers,  and  pro- 
Tided  that  the  agent  taking  the  application 
had  no  authority  to  make,  modify,  or  discharge 
contracts  or  waive  any  of  the  company's  rights 
or  requirements,  since  the  statute  does  not  re- 
strict the  power  of  insurance  companies  to 
place  reasonable  limits  upon  the  authority  of 
their  agents. 

2.  INSTJBANCK   «=»392(9)— WAIVER  OF  FoKTKI- 

TUKE— Demand  of  Peemujic— Conditions. 
Where  a  life  insurance  policy  provided  that, 
at  any  time  after  any  default,  the  policy  might 
be  reinstated  on  presentation  of  satisfactory 
evidence  of  insurability  and  payment  of  all  ar- 
rears of  premiums  with  interest,  the  default 
in  the  payment  of  a  premium  due  July  30th  was 
not  waived  by  sending  the  regular  notice  of  a 
quarterly  premium  to  become  due  on  October 
30th,  "provided  said  policy  be  then  in  force, 
which  notice  further  provided  that  payment 
must  be  made  only  in  exchange  for  the  com- 
pany's recrfpt  signed  by  the  president  at  the 
home  oflice  or  the  company's  branch  office,  espe- 
cially where  lie  insurer  had  written  insured 
urging  him  to  have  the  policy  reinstated,  and 
telling  him  that,  if  the  evidence  of  insurability 
was  found  satisfactory,  he  would  be  reinstated, 
since  there  was  merely  an  offer  to  waive  the  for- 
feiture upon  conditiuns  with  which  insured  did 
not  comply. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Edward  Mclver,  Spe- 
cial Jndge. 

Action  by  Elva  M.  Rabb,  as  administra- 
trix, against  the  New  York  Life  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

Mordecal  &  Gadsden  &  Rutledge,  of 
Charleston,  for  appellant  Hagood  &  Riv- 
ers, of  (Charleston,  for  respondent. 

HYDRICK,  J.  Defendant  appeals  from 
Judgment  tor  plalntifF  on  two  i>oUcies  in- 
suring the  life  of  plalntitTs  intestate.  Th^ 
defense  was  that  the  policies  lapsed  on  Au- 
gust 30,  1913,  for  nonpayment  of  the  quar- 
terly premiums  due  July  30,  1913,  SO  days 
grace  being  allowed  by  the  policies  for  pay- 
ment of  premiums. 

Plalntur  relied  on  waiver  of  the  forfeiture 
by  the  acceptance  of  the  premiums  by  J.  W. 
Burmester,  defendant's  local  soliciting  agent, 
on  October  16,  1918,  the  day  before  Insured 


died,  and  while  he  was  sick  and  the  giving 
of  his  receipt  therefor.  This  receipt  was  ad- 
mitted over  defendant's  objection. 

In  his  application,  which  was  made  part 
of  the  contracts,  insured  agreed  "that  the 
agent  taking  this  application  has  no  author- 
ity to  make,  modify,  or  discharge  contracts, 
or  to  waive  any  of  the  company's  rights  or 
requirements."  The  policies  contained  stip- 
ulations to  the  same  effect,  and  provided  that 
"all  premiums  are  payable  on  or  before  the 
date  due,  at  the  home  office  of  the  company, 
or  to  an  agent  of  the  company  upon  deliv- 
ery of  a  receipt  signed  by  the  president,  a 
vice  president,  a  second  vice  president,  a 
secretary  or  the  treasurer  of  the  company, 
and  countersigned  by  said  agent" ;  and  ttiat, 
"at  any  time  after  any  default,  upon  writ- 
ten application  by  the  Insured  and  upon 
presentation  at  the  home  office  of  evidence  of 
insurability  satisfactory  to  the  company,  this 
policy  may  be  reinstated,  upon  payment  of 
arrears  of  premiums  with  Interest  thereon 
at  the  rate  of  five  per  centum  per  annum." 

On  July  3,  1913,  the  company's  regular 
premium  notices,  one  for  each  policy,  wer» 
mailed  to  the  insured,  notifying  him  that 
the  premiums  would  be  due  on  July  30,  1913, 
and  that  payment  mnst  be  made  at  the  home 
office  In  New  York,  or  to  the  company's 
branch  office  in  Savannah,  Ga.  Thereafter, 
on  the  8th,  15tb.  and  22d  of  August,  the 
cashier  of  defendant's  branch  office  In  Sa- 
vannah mailed  to  the  Insured  letters  calling 
his  attention  to  the  nonpayment  of  thfe  pr»- 
miums  due  July  30th,  and  notifying  bita 
that  the  time  of  grace  wonld  expire  on  Au- 
gust 30th;  and,  on  August  30th,  mailed 
hlia  a  notice  that  the  policies  lapsed  on  that 
date  for  nonpayment  of  premiums. 

Mr.  Burmester  testified  that  on  October 
16th  a  Mr.  Hughes,  who  was  his  nephew  and 
a  frioid  of  the  family  of  the  insured,  came 
to  his  office,  and  brought  the  notices  of  pre- 
mium to  become  due  on  October  30th,  and 
paid  him  $72.66,  for  which  he  gave  the  re- 
ceipt ;  that  he  told  Mr.  Hughes,  at  the  time, 
that  his  recdpt  was  absolutely  "no  good," 
because  he  had  no  authority  to  receive  mon- 
ey or  to  give  receipts  therefor  on  behalf  of 
the  company;  but  he  gave  the  receipt  t>e- 
cause  Mr.  Huglies  insisted  on  his  doing  so, 
saying  that  he  wanted  It  to  show  to  Mr. 
Fleming,  a  brother-in-law  of  Mr.  Rabb,  that 
he  had  paid  the  money ;  that  he  (Burmester) 
had  solicited  the  poUdes  and  bad  taken 
Rabb's  application  therefor,  and  had  paid  to 
the  company  the  first  premium  for  Rabb  on 
his  promise  to  repay  him  later,  and  had 
kept  the  policies  in  his  possession  until 
October  16th,  when  he  delivered  them  to  Mr. 
Hughes;  that,  when  Hughes  came  to  his 
office  to  pay  the  money,  he  knew  and  told 
witness  that  Mr.  Rabb  was  then  sick  (he 
died  the  next  day),  and  Mr.  Hughes  asked 
him  if  the  policies  were  In  force,  and  witness 
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replied  that  he  hoped  they  were,  but  "we 
would  hare  to  see  later."  The  uncontradict- 
ed evidence  showed  that  Bunnester  had  no 
authority,  real  or  apparent,  to  receive  the 
renewal  premiums  or  to  waive  the  fotf^ 
ture. 

[1]  Defendant  moved  for  a  directed  verdict 
on  the  ground  that  the  uncontradicted  evi- 
dence showed  that  the  policies  had  lapsed 
and  that  there  was  no  evidence  of  waiver. 
The  court  refused  the  motion  and  submitted 
the  Issue  of  waiver  to  the  Jury,  and  charged 
them,  in  effect,  that,  although  the  insurer 
and  insured  had  expressly  agreed,  and  so 
stipulated  in  their  contract,  that  the  solicit- 
ing agent  had  no  authority  to  receive  and 
receipt  for  renewal  premiums,  or  to  waive 
a  forfeiture  for  nonpayment  thereof,  never- 
theless the  statute  (sections  2712,  CirU  Code 
1912)  operated  upon  the  contract  so  as  to 
annul  that  provision,  and  Impose  liability 
upon  the  ccHupany  for  the  act  of  the  agent, 
notwithstanding  he  had  no  authority  to  do 
the  act  to  the  knowledge  of  the  insured. 

To  ascertain  the  legislative  intent,  we  may 
consider  the  original  statute  from  which  the 
section  In  questioii  was  taken,  which  shows 
dearly  that  the  LegieOature  intended  thereby 
to  regulate  the  conduct  of  insurance  agents, 
and  persons  who  assumed  to  act  as  sudi,  with 
regard  to  their  relation  to  the  state  and 
the  public,  as  well  as  the  compaiaies  they 
represent;  and.  In  order  to  subject  such 
acents  to  the  penalties  prescribed  by  the 
act,  afid  to  the  legal  consequences  of  their 
assuming  to  act  as  such,  whether  with  or 
without  authority,  it  was  enacted  that  any 
person  who  does  any  of  the  things  mentioned 
in  that  section  "shall  be  hdd  to  be  acting 
as  the  agent  of  the  company  for  which  the 
act  is  done  or  the  risk  taken." 

Plainly,  one  of  the  purposes  of  the  act 
was  to  regulate  insurance  agents,  by  re- 
quiring them  to  be  licensed,  and  by  subject- 
ing them  to  penalties  for  violations  of  the 
Insurance  laws,  and  to  prevent  evasion 
thereof  by  die  agents  saying  they  were  act- 
ing as  agents  of  the  insured  and  not  of  the 
insurance  companies.  If  the  statute  had  not 
defined  who  should  be  held  to  be  agents  of 
Insurance  companies,  as  it  did,  any  person 
In  the  state  might  have  solicited  insurance 
for  a  foreign  company  not  licensed  to  do 
business  here,  or  for  one  whose  license  had 
been  revoked,  without  himself  having  a  li- 
cense as  an  insurance  agent,  and  without 
subjecting  himsrtf  to  liability  for  violation 
of  the  Insurance  laws,  by  simply  proving 
that  he  was  acting  as  agent  of  the  Insured 
and  not  of  the  insurer. 

Equally  plain  is  the  purpose  to  thwart  the 
practice  of  insurance  companies  of  inserting 
in  tb^r  policies  a  stipulation  that  he  who 
was,  in  fact,  their  own  agent,  employed  and 
paid  by  them,  shall  be  held  to  be  the  agent 
of  the  insured,  so  as  to  avoid  the  just  con- 
sequences of  notice  or  knowledge  given  to 


their  agents  afTecting  risks,  and  of  acts  doiw 
by  their  agents  within  the  scope  of  tb^ 
authority,  real  or  apparent,  under  the  gen- 
eral principles  of  the  law  of  agency. 

And  as  it  Is  often  difficult  for  the  insured 
to  prove  the  agency,  the  evidence  of  which 
is  usually  in  possession  of  the  agent  and 
the  insurance  company,  both  of  whom  are 
usually  hostile  to  the  insured,  it  was  no 
doubt  intended,  also,  that  the  doing  of  the 
acts  mentioned  should  be  at  least  prima 
facie  evidence  of  the  ftict  of  agency.  It 
was  so  held  in  Madden  v.  Ins.  Co.,  70  S.  CL 
301,  49  S.  £.  857,  where  Chief  Justice  Gary, 
speaking  for  the  court  said: 

"When  a  person  does  any  of  the  acts  enumer- 
ated in  section  1810  (now  2712)  of  the  Cods 
of  Laws,  the  presumption  is  that  be  was  the 
agent  of  the  insurance  company,  hut  tuch  pro- 
tvmption  u  lubjeot  to  rehuttaL"  (Italics  add- 
ed.) 

But  the  lawmakers  only  said  that  any  per- 
son doing  the  acta  mentioned  "shall  be  held  to 
be  acting  as  the  agent  ot  the  company  for 
which  the  act  la  done  or  the  risk  taken." 
They  did  not  add,  as  It  would  have  been  easy 
to  do  If  that  had  been  their  intention,  "and 
such  company  shall  be  bound  by  his  acts"; 
nor  did  they  say  that  it  shall  be  held  tliat  he 
was  acting  wltliin  the  scope  of  his  authority. 
The  language  of  the  act  cannot  be  so  Inter- 
preit«Sd  without  violating  both  elementary 
rules  of  conatructioa  aii!d  fundamental  prin- 
ciples of  right  and  justice. 

There  is  nothljig  In  the  section  which  de- 
nies pr  restricts  the  power  of  Insurance  com- 
panies to  place  reasonable  limitatlonB  upon 
the  authority  of  their  agents.  Such  limita- 
tions are  necessary  to  the  successful  conduct 
of  the  business,  and  the  power  to  make  them 
is  recognized  in  other  statutes  regulating  the 
business,  and  in  numerous  decisions  of  this 
court  rendered  since  the  passage  of  section 
2712,  in  some  of  which  that  section  was  con- 
sidered. In  many,  -perhaps  In  most  of  them, 
the  question  at  issue  was  the  scope  of  the  au- 
thority of  the  agent,  real  or  apparent.  That 
question  could  not  have  arisen  if  It  bad  been 
thought  that  the  statute  removed  all  limita- 
tions upon  the  authority  of  such  agents.  In 
the  recent  case  of  Rowe  v.  Ins.  Co.,  00  S.  O. 
168,  72  S.  B.  1018,  the  right  of  sudi  coin- 
I)anies  to  make  rules  or  regulations  for  the 
conduct  of  their  business,  whicb  shall  be 
binding  uptm  those  who  deal  with  them  with 
knowledge  thereof,  is  recognised. 

The  act  of  Bunnester  in  receiving  and  re- 
ceipting for  premiums  on  these  policies  was 
not  only  without  authority,  real  or  appar- 
ent, but  also  in  violation  of  his  ocmtract  with 
and  instructions  from  defendant,  and  the  con- 
tract between  the  insured  and  defoidant,  all 
of  which  was  known  to  the  Insured  and  his 
beneficiary.  Therefore  the  receipt  and  what 
was  done  by  reason  of  it  cannot,  in  the  ab- 
sence of  ratification  of  the  act  by  the  com- 
pany (of  which  there  is  no  evidence),  be  al- 
lowed to  prejudice  Its  rlghta    It  was  error  to 
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admit  it  in  evidence  and  to  Instruct  the  Jnry 
with  regard  to  It,  as  was  done. 

[I]  As  tending  to  show  walrer,  plaintiff 
also  relied  upon  the  fact  that,  atter  the  for- 
feiture had  been  incurred,  defendant  sent  in- 
sured its  regular  premium  notice  of  the  pre- 
miums to  become  due  on  October  30tb.  That 
does  not  tend  to  show  walrer.  In  the  first 
place,  plaintiff  overlooks  this  important  con- 
dition In  that  netice,  "provided  said  policy 
be  then  in  force,"  and  the  fnrther  notice  that 
payment  must  be  ma'de  "only  in  exchange  for 
the  company's  official  receipt,  signed  by  the 
president,  and  countersigned  by  the  person  to 
whom  payment  is  made,"  and  that  "iiayment 
must  be  made  to  the  premium  cashier  at  the 
home  office,  or  to  the  caShler  of  the  com- 
pany's branch  office,  Germania  ^ank  Build- 
ing, Savannah,  Ga.,"  and  other  conditions 
plainly  set  forth  therein. 

Besides,  on  August  SOtb,  defendant's 
branch  office  bad  already  written  insared  the 
letter  hereinbefore  referred  to,  telling  him 
that  his  policies  had  elapsed  for  nonpajnnent 
of  the  premiums  dne  July  SOtb,  and  urging 
him  to  have  them  reinstated,  inclosing  an  ap- 
plication for  reinstatement,  and  stating  that. 
If  It  was  signed  and  returned  wltli  the  Jnly 
premtnnra  and  Interest  thereon,  it  would  be 
forward^ld  to  the  home  office,  and,  "if  the 
evidence  of  Insurability  is  there  found  to  be 
satisfactory,"  a  notice  of  reinstatement  would 
be  mailed  to  him,  and  offering  to  suggest 
some  plan  whereby  he  might  be  enabled  to 
carry  the  iraildes.  Insured  knew  by  the 
temui  of  his  policies,  to  which  his  attention 
had  been  repeatedly  called  in  the  previous 
letters  sent  him,  that.  If  he  f&lled  to  pay  the 
premiums  within  the  month  of  grace,  he 
would  be  required  "to  furnish  evidence  of  in- 
surability satisfactory  to  the  company.  In  ad- 
dltloa  to  the  payment  of  premium  and  inter- 
est." The  company  wanted  to  waive  the  for- 
fleitnre,  and  nrged  insured  to  accept  its  offer 
to  waive  it,  bnt  upon  the  conditions  specified, 
which  were  fair  and  reasonable.  But  the  in- 
sored  did  not  comply  with  the  conditions 
upon  which  the  company  offered  to  waive  the 
forfeiture,  and  therefore  the  offer  cannot 
avail  his  beneficiary.  Parry  v.  Ins.  Co.,  95 
8.  C.  1,  78  S.  El  441. 

Jnd^ent  reversed. 

GAKT,  C.  J.,  and  WATTS,  FRASBR,  and 
GAGE,  31.,  concur. 

(108    S.    C.    ISS) 

MACK  MFG.  CO.  v.  MASSACHUSETTS 

BONDING  &  INS.  CO.  et  al 

(No.  9818.) 

(Supreme   Court  of  South   CJaroIlna.     Oct.  2, 
1917.) 

Apfkal  and  Ebbob  «=»91(6)  —  Appbalabix 
Obdeb. 
An  order  allowing  a  new  party  defendant 
to  be  brought  into  litigate  the  question  whether 
tlie  money  recovered  by  such  party  in  a  prior 
suit   against  one  of  ue  defendants   was  not 


payable  to  a  defendant  not  a  party  to  that  suit 
Is  not  appealable;  it  attecting  no  substantial 
right  of  the  new  party. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  Frank  B.  Gary,  Judge. 

Action  by  the  Mack  Manufacturing  Com- 
pany against  the  Massachusetts  Bonding  & 
Insurance  Company  and  others.  From  an 
order  allowing  the  Carolina  National  Bank 
of  Columbia  to  be  brought  In  as  a  party,  it 
api>eal8.    Appeal  dismissed. 

Washington  Clark  and  J.  G.  Townsend, 
both  of  Columbia,  for  appellant.  Ck)thran, 
Dean  &  Cothran,  of  Greenville,  for  respondent 

(3A0E,  J.  Appeal  from  on  order  of  the  cir- 
cuit court,  which  allowed  a  new  party  defend- 
ant to  be  brought  in.  There  are  five  persons 
to  the  controversy:  The  Mack  Maoufactur- 
Ing  Company,  herdnafter  called  the  Madk 
Company ;  the  Massachusetts  Bonding  &  In- 
surance Company  hereinafter  called  the 
Bonding  Company:  the  Candlna  National 
Bonk  hereinafter  called  the  bonk;  the  dty  of 
Greenville,  hereinafter  called  the  dty;  and 
Bowe  and  Page,  hereinafter  tolled  the  con- 
tractors. 

Ttie  controversy  arose  out  of  a  contract  be- 
tween the  dty  and  the  contractors  for  the 
paving  of  the  streets  of  the  dty.  The  Bond- 
ing Company  were  sureties  for  the  contrac- 
tors; the  Mack  Company  supplied  brick  for 
the  work ;  the  bank  advanced  money  to  the 
contractors.  The  bank  sued  and  recovered 
from  the  dty  for  tlie  money  It  had  advanced, 
claiming  as  security  an  assignment  by  the 
contractors  of  the  moneys  to  be  paid  them  by 
the  dty.  97  8.  O.  291,  81  8.  E.  634  That 
cause  is  ended. 

The  Mack  Company  sued  the  Bonding  C!om- 
pany  on  the  surety  bond  for  the  brick  it  had 
furnished  the  dty.  That  suit  is  pending,  and 
it  is  the  instant  case.  lOS  S.  C.  65,  87  S.  B. 
439.  The  motion  to  bring  the  bank  into 
the  case  Jn&t  dted  is  made  by  the  Bonding 
Company ;  and  upon  the  daim  by  the  Bond- 
ing Company  that  the  money  whldi  the  bank 
got  was  payable  of  right  to  the  Bonding 
Company,  and  the  presence  of  the  bank  is 
desired  to  litigate  that  question.  All  the 
drcuit  Judge  did  was  to  allow  the  Bonding 
Company  to  fetch  the  bonk  in  to  try  the  ques- 
tion. The  Mack  Company  made  no  objection, 
nor  did  the  dty;  the  bank  alone  objects. 
The  two  exceptions  make  the  single  question 
that  the  bank  ought  not  to  have  been 
brought  In. 

We  think  the  order  Is  not  appealable;  It 
affects  no  substantial  right  of  the  bank.  We 
express  no  opinion  about  the  soundness  of  the 
Bonding  Company's  contention;  that  would 
be  prematura  All  the  Bonding  Company 
asks,  and  all  the  circuit  court  granted,  was 
a  chance  to  try  the  question  made.  'Vbo 
Bonding  Company  was  not  party  to  the  cose 
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between  the  bank,  the  dty,  and  the  contrac- 
tors, reported  In  97  S.  C.  291,  81  S.  B.  634, 
though  the  trustees  of  the  contractors  were. 
It  makes  no  difference  that  the  Bonding  Com- 
pany claims  an  equity,  that  of  subrogation, 
for  both  issues  of  law  and  of  equity  may.  be 
tried  In  the  same  case. 
The  appeal  Is  dismissed. 

GABT,  C.  J.,  and  HYDBICK  and  FBASBB, 
JJ.,  concur.    WATTS,  J.,  dlsquaUfied. 

(108    8.    c.   ISl) 

LIPMAN  y.  ATLANTIC  COAST  LINE   B. 
CO.    (No.  9810.) 

(Supreme  Court  of  South  Carolina.     Sept  26, 
1917.) 

1.  0A.IIBIEB8  «=»283(2j— Cabbiaob  of  Passen- 
gers—Liability  Toa.  ToBTs  OF  Agents. 

A  carrier  of  passengers  is  liable  for  the  torts 
of  the  agents  selected  by  bim  to  perform  the 
contract  of  carriage  when  they  are  committed 
in  the  performance  of  their  duty,  and  the  tor- 
tious conduct  of  a  conductor  need  not  be  pnr^ 
tidpated  in,  authorized,  or  ratified  by  the  rail- 
road to  render  the  latter  liable. 

2.  Cabriebs  <8=>2S3(4)— Carbiaoe  of  Passen- 
gebs— flnsult    by    0)nductob— justifioa- 

TIOW. 

Where  a  passenger  on  a  railroad  train,  when 
the  conductor  came  to  collect  his  fare,  tendered 
bim  the  cash  fare  to  a.  point  where  the  train 
was  scheduled  not  to  stop,  and  told  him  that 
as  soon  as  the  train  reached  such  point  he  would 
pay  the  cash  fare  from  that  point  to  destination, 
there  was  nothing  in  the  conduct  of  tiie  passen- 
ger which  justified  the  conductor  in  using  in- 
sulting language  to  him,  as  by  calling  him  a 
lunatic. 
S.  Cabbiebs    9=33111— Dakaoeb    4=»59— Cab- 

BIAQE     OF     PASS^KGEBS     —     VlOLAllO!*      OF 

Bights  ah  Passenoeb— "Defense. 
If  a  railroad  passenger  tendered  the  conduc- 
tor cash  fare  to  a  point  where  the  train  did  not 
stop  merely  to  provoke  an  altercation,  to  make  a 
case  against  the  road,  it  was  matter  of  defense 
and  in  mitigation  of  damages,  even  if  his  tech- 
nical rights  as  a  passenger  were  violated  by  the 
conductor. 

4.  Cabbiebs  «=»319(1)— Mentax  Suffsbing — 

Physical  Injuby. 
A  carrier  was  liable  for  mental  suffering, 
inflicted  upon  a  passenger  by  the  conductor,  who 
wrongfully  used  insulting  language  to  the  pas- 
senger, even  in  the  absence  of  physical  injury. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Orcuit  Oourt 
of  Jasper  County ;  James  B.  Peurlfoy,  Judge. 

Action  by  Solomon  LipmaA  against  the  At- 
lantic Coast  Line  Ballroad  Company.  From 
a  Judgment  of  dismissal,  plaintiff  appeals. 
Reversed. 

H.  Klugh  Purdy,  of  Bldgeland,  for  appel- 
lant W.  Huger  Fltz  Simons,  of  Charleston, 
and  W.  N.  Heyward,  of  Bldgeland,  for  re- 
spondent 

HTDRICK,  J.  This  Is  an  action  for  dam- 
ages for  mental  anguish  caused  by  Insulting 
language  addressed  to  plaintiff  by  the  con- 
ductor of  the  train  on  which  plaintiff  was 
a  passenger.  No  other  injury  is  alleged. 
Defendant    demurred    for    Insufficiency. 


i  Plaintiff  alleges  that  he  bought  a  ticket 
and  got  aboard  defendant's  train  from  Savan- 
nah, Ga.,  to  Bldgeland,  S.  C;  that  Mon- 
telth,  Ga^  was  a  station  at  which  that  train 
was  not  scheduled  to  stop;  that  when  the 
conductor  came  to  collect  bis  fare,  be  ten- 
dered bim  the  cash  fare  to  Monteitb.  and 
told  bim  as  soon  as  the  train  reached  Mon- 
teitb he  would  pay  the  cash  fare  from  that 
point  to  Bldgeland;  that  the  conductor  re- 
fused to  accept  the  fare  so  tendered,  and 
threatened  to  eject  him,  and,  to  prevent  bis 
ejection,  he  gave  the  conductor  his  ticket; 
that,  after  accepting  his  ticket,  the  conductor 
told  him,  in  a  rude  and  angry  manner,  tn 
the  presence  of  other  passengers,  that  be 
was  a  lunatic  and  hia  place  was  in  a  luna- 
tic asylum,'  and  that  he  (the  conductor) 
would  be  glad  to  give  him  two  black  eyes 
if  he  were  off  duty;  that  said  language 
was  uttered  in  malice  and  with  intention 
to  humiliate  plaintiff,  Injure  him  in  his  feel- 
ings and  reputation,  and  hold  him  up  to  the 
scorn  of  the  other  passengers;  and  that  It 
had  the  intended  effect,  to  plaintiff's  damage 
$2,999. 

There  are  four  grounds  of  demurrer:  (1) 
Because  the  conduct  of  the  conductor  was 
not  participated  in,  authorized,  or  ratified 
by  defendant;  (2)  because  the  conductor's 
language  was  not  the  proximate  cause  of 
the  injury  complained  of,  but  same  was 
caused  by  plaintiff's  own  conduct  In  attempt- 
ing to  ride  on  cash  fare  to  a  station  at  which 
he  knew  the  train  did  not  stop,  and  knew, 
therefore,  that  the  conductor  could  not  law- 
fully accept  the  fare  tendered,  and  by  bis 
own  Tlolation  of  the  contract  made  witb  de- 
fendant under  which  he  gained  admittance  to 
the  train,  and  in  refusing  to  surrender  his 
ticket  until  threatened  with  expulsion;  (3) 
because  the  language  complained  of  was  pro- 
voked by  plaintiff's  own  misconduct  In  at- 
tempting to  do  an  unlawful  thing;  (4)  be- 
cause the  mental  anguish  alleged  was  unac- 
companied by  any  physical  Injury. 

The  circuit  court  sustained  the  d«nnrrer 
and*  dismissed  the  complaint  on  the  grounds 
that  plaintiff's  conduct  provoked  the  language 
complained  of,  and  that  there  was  no  alle- 
gation of  actual  damage,  presumably  be- 
cause there  was  no  allegation  of  physical  In- 
Jury. 

[1]  The  first  ground  of  demurrer  was  not 
pressed  in  the  court  below  nor  in  this  court 
Clearly  it  is  untenable;  for  It  is  well  set- 
tled that  a  carrier  of  passengers  is  liable  for 
Qie  torts  of  the  agents  selected  by  bim  to  per- 
form the  contract  of  carriage  when  they  are 
committed  in  the  i)erformance  of  that  duty. 

[2]  The  second  and  third  grounds  involve 
the  same  point  They  are  also  untenable. 
There  is  nothing  in  the  allegations  of  the 
complaint  which  Justifies  the  use  of  insulting 
language  to  plaintiff.  We  are  not  Informed 
why  he  wanted  to  pay  cash  fare  instead  of 
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using  his  ticket.  We  cannot  indulge  in  the 
speculation,  whicli  we  are  asked  to  do  by 
defendant,  that  his  purpose  was  merely  to 
proroke  an  altercation  with  the  conductor  to 
make  a  case  against  the  railroad  company. 

[3]  If  that  be  true,  It  is  matter  Of  defense, 
and  In  mitigation  of  damages,  eyen  if  his 
technical  rights  as  a  passenger  were  violat- 
ed. But  he  may  have  had  what  appeared  to 
him  good  and  sufficient  reasons  for  wanting 
to  pay  his  fare  in  cash;  and,  although  the 
conductor  may  have  been  right  In  refusing 
to  accept  it  as  tendered,  there  is  nothing  in 
the  simple  offer  made  that  would  Justify  the 
conductor  in  insulting  him  any  more  than 
the  refusal  of  his  offer  would  have  excused 
an  assault  by  him  ui>on  the  conductor.  More- 
over, the  insulting  language  ia  alleged  to 
have  been  used  after  plaintiff  had  given  and 
the  conductor  had  accepted  his  ticket,  and  his 
rights  as  a  passenger  had  become  settled. 
From  that  time  on  provocation  for  harsh 
language  on  account  of  what  had  previously 
occurred,  and  for  what  the  conductor  may 
have  thought  a  fooUsh,  or  even  an  unlawful, 
request  was  ended. 

[4]  The  fourth  ground  of  demurrer  is  bas- 
ed upon  the  broad  proposition  that  a  carrier 
Is  not  liable  for  mental  suffering  inflicted 
upon  his  passengers  by  his  servants,  in  the 
absence  of  physical  Injury.  Otherwise  stated, 
the  contention  amounts  to  this :  Unless  some 
physical  injury  is  done,  a  carrier  or  his  serv- 
ants may  insult,  abuse,  or  apply  to  a  pas- 
senger offensive  and  opprobrious  epithets, 
and  hold  him  up  to  the  ridicule  and  con- 
tempt of  his  fellow  passengers ;  and  may  use, 
or  permit  others  to  use,  profane  or  obscene 
language  in  the  presence  of  cultivated  and 
refined  women,  and  subject  them  to  wanton 
approaches,  with  impunity.  This  partial 
statement  of  the  consequences  of  such  a  rule 
is  enough  to  show -that  Its  application  to  the 
relation  of  carrier  and  passenger  would  be 
intolerable  and  a  reproach  to  the  law  of  any 
civilized  state. 

Defendant  dtes  decisions  of  this  court  in 
whldi  the  role  relied  upon  was  so  unqualified- 
ly stated,  but  overlooks  the  principle,  uni- 
versally recognized  and  applied  in  the  inter- 
pretation of  Judicial  decisions,  that  the  state- 
ment of  a  rule  by  the  court  must  be  under- 
stood as  applicable  to  the  facts  of  the  case 
under  consideration,  and  fails  to  note  the 
difference  between  the  relation  of  the  par- 
ties or  the  facts  of  those  cases  and  this  case. 
Examination  of  the  cases  cited  will  show  that 
the  principle  was  applied  In  some  other  re- 
lation than  that  of  carrier  and  passenger,  or 
in  some  other  phase  of  that  relation,  and 
also  that  they  were  based  on  allegations  or 
proof  of  negligence  only.  There  are  many  ac- 
tions in  wliich  the  rule  stated  does  not  ap- 
ply. In  libel,  slander,  malicious  prosecution, 
breach  of  promise  of  marriage,  and  others 
thnt  might  be  mentioned,  damages  for  mental 
suffering  are  recoverable,  although  no  physi- 


cal injury  is  inflicted.  There  are  many  de- 
cisions of  this  court  in  which  it  has  been 
held,  expressly  in  some  and  Impliedly  in  oth- 
ers, that  damages  may  be  recovered  for  men- 
tal suffering  alone,  when  that  injury  was  in- 
flicted recklessly,  willfully,  wantonly,  or  ma- 
liciously. Even  before  the  mental  anguish 
statute  in  telegraph  cases,  this  court  held 
that  damages  are  recoverable  for  mental  an- 
guish alone,  caused  by  reckless,  wlUful,  or 
malicious  acts  or  omissions  tn  the  handling 
of  telegrams.  Lewis  v.  Tel.  Ca,  57  S.  G. 
326,  85  S.  E.  S66;  Butler  v.  Tel.  Co.,  62  S. 
C.  222,  40  S.  E.  162,  89  Am.  St.  Hep.  893. 

For  reasons  that  need  not  be  stated  here, 
the  relation  between  carrier  and  passenger 
involves  special  and  peculiar  obligation^  and 
duties,  differing  in  kind  and  degree  from 
those  of  almost  every  other  legal  or  contrac- 
tual relation.  On  account  of  the  peculiar  sit- 
uation of  the  parties,  the  law  implies  a  prom- 
ise and  imposes  upon  the  carrier  the  cor- 
responding duty  of  protection  and  courteous 
treatment  Therefore  the  carrier  is  under 
the  atxsolute  duty  of  protecting  his  passengers 
from  assault  or  in&ult  by  himself  or  his  serv- 
ants.   . 

The  result  of  the  ruling  cases  on  the  sub- 
ject is  thus  stated  in  4  R.  O.  L.  U74, 1175: 

"Passengers  do  not  contract  merely  for  trans- 
portation, but  have  the  right  to  be  treated  by 
the  servants  and  agents  of  the  carrier  with 
k&dness,  respect,  courtesy,  and  due  considera- 
tion, and  to  be  protected  against  insult,  indig- 
nity, and  abuse  from  such  servants  and  agents, 
and  it  is  generally  held  that  the  use  by  an  em- 
ploye of  abusive  or  insulting  language,  or  rude' 
and  discourteous  conduct  on  the  part  of  such 
employ^,  toward  a  passenger,  gives  to  the  pas- 
senger a  right  of  action  against  the  carrier  for 
damages.  The  rule  applies  with  special  strict- 
ness in  the  case  of  abvisive  or  insulting  language 
used  by  an  employe  of  the  carrier  toward  a  wo- 
man passenger.  In  the  case  of  a  woman,  her 
contract  of  passage  embraces  an  implied  stipu- 
lation that  the  corporation  will  protect  her 
against  general  obscenity,  immodest  conduct,  or 
wanton  approach.  The  circumstances  that  the 
insult  complained  of  was  the  result  of  mistake 
on  the  part  of  the  employe  will  not  defeat  a  re- 
covery; and  while  the  circumstances  surround- 
ing the  occurrence  may  be  shown,  and  if  the 
abuse  or  insult  was  brought  about  by  the  mis- 
conduct of  the  passenger  the  jury  may  consider 
that  in  mitigation  of  damages,  neverUieless  the 
passenger  is  entitled  to  recover  at  least  nominal 
damages.  While  it  is  usually*  held  that  it  is  im- 
material that  mental  anguish  constitutes  the 
only  damage  suffered  by  the  passenger,  since  to 
prescribe  the  duty  of  protection  from  insults 
and  indignities,  and  yet  to  hold  the  carrier  im- 
mune from  liability  for  the  only  consequence 
that  can  ordinarily  result  therefrom,  viz.  mental 
suffering,  would  be  simply  a  contradiction  in 
terms,  yet  the  right  of  a  passenger  to  recover 
against  the  carrier  for  the  rude  and  insulting  lan- 
guage of  the  carrier's  servant  has  been  denied  in 
some  jurisdictionB  in  cases  where  mental  suffer- 
ing constitnted  ttie  only  injury  suffered  by  the 
passenger.  An  imperative  manner  and  form  of 
speech  on  the  part  of  the  carrier's  employe  in 
addressing  a  passenger  is  not  actionable  under 
the  rule  as  to  msuiting  langaage.  And,  in  order 
to  sustain  the  action,  the  wrong  must  be  found 
in  a  servant's  language  and  manner,  and  not  in 
the  plaintiff's  opinion  of  their  propriety,  or  in 
the  epithets  and  adjectives  by  which  tb»  plain- 
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tiff  characterizes  them."     See,  also,  10  G.  J. 
886,  896. 

BKaxnlnatlwi  of  the  many  cases  dted  In 
the  notes  of  the  yaluable  works  above  re- 
ferred to  will  show  that  the  overwhelming 
weight  of  reason  and  authority  supports  the 
conclusion  which  this  court  has  reached,  and, 
though  some  authority  is  dted  to  the  contra- 
ry, it  Is  based  upon  unsatisfactory  reasoning. 

The  following  cases  show  that  the  majority 
rule  obtains  in  the  federal  courts.  In  Nieto 
T.  aark,  1  Glifl.  145,  Fed.  Oas.  No.  10,262,  Mr. 
Justice  OUfTord,  then  an  Associate  Justice  of 
the  Supreme  Court,  said: 

"PaneoKera  are  ander  obligation  to  coatarm 
to  the  reasonable  regulations  of  the  vessel,  and 
to  a  certain  extent  owe  obedience  to  the  com- 
mands of  the  master,  as  the  necessary  conse- 
quence of  the  relation  they  bear  to  the  ship  dur- 
hig  the  voyage;  and  they  are  also  entitled  to 
respectful  treatment  from  the  master  and  other 
officers  in  charge  of  the  vessel,  and  may  well 
daim  to  be  exempt  tram  in»alt  and  personal 
violence  from  the  crew.  They  do  not  contract 
merely  tor  shiproom  and  the  right  to  personal 
existence,  but  for  suitable  food,  comforts,  and 
necessaries,  and  for  protection  against  personal 
rudeness  from  all  those  in  charge  of  the  vessel, 
and  every  wanton  interference  with  their  per- 
sons." 

See,  also,  Pendleton  t.  Kinsley,  8  Ollff.  410^ 
Fed.  Gas.  No.  10,922 ;  New  York,  etc.,  Ry.  Co. 
v.  Bennett,  50  FM.  496,  1  O.  O.  A.  644; 
Steam>boat  Co.  v.  Brockett,  121  IT.  S.  637,  7 
SupL  Gt  1039,  30  L.  Bd.  1049. 

Moreover,  the  question  cannot  be  regarded 
as  an  open  one  In  this  state.  While  it  Is  true 
that,  in  the  cases  below  dted,  there  were 
other  elements  of  injury,  nevertheless  it  was 
held  that  damages  for  mental  suHering  alone 
are  recoverable  of  a  carrier  for  an  unpro- 
voked Insult  to  a  passenger  by  the  carrier's 
agent. 

In  Cave  v.  By.,  94  S.  C.  282,  287,  77  S.  B. 
1017,  1020  (Lu  R.  A.  1915B,  915,  Ann.  Oas. 
1915A,  1065),  It  was  said: 

"The  courts  hare  not  defined,  and  it  would  be 
unwise  to  attempt  to  define  accurately,  the  kind 
of  language  which  must  be  used  by  a  conductor 
to  a  pssaenger  before  liability  will  be  imposed 
npm  the  carrier.  Ordinarily  too  much  depends 
upon  the  drcumstances,  the  relation  of  the  par- 
ties, the  tone  and  manner  in  which  a  thing  is 
said,  for  any  exact  definition  or  rule  to  be  laid 
down.  But  there  can  be  no  doubt  that  where  a 
condndor  naes  language  to  a  passenger  which  is 
calculated  to  insult,  humiliate,  or  wound  the 
feelings  of  a  person  ot  ordinary  feelings  and 
sensibuities,  and  it  is  intended  to  have  that  ef- 
fect, the  carrier  is  liable,  for  the  contract  of 
carnage  impliedly  stipulates  for  decent,  cour- 
teous, snd  respectful  treatment  at  the  hands  of 
the  carrier's  servants." 

While  there  was  dlETerence  of  opinion  as  to 
whether  the  language  there  used  was  Insult- 
ing, there  was  none  oa  the  question  of  liabili- 
ty for  the  use  of  insulting  langmage.  In 
Adams  V.  Ry.,  108  B.  O.  827.  87  S.  E.  1007,  I* 
R.  A.  1916D,  1183,  every  element  of  damage, 
except  the  alleged  insulting  language  used, 
was  eliminated  by  the  decision  of  this  court, 
and  the  case  was  remanded  for  a  new  trial 
on  that  issue  alone,   which  necessarily  in- 


volved the  holding  that  plaintiff  mlg^t  recov- 
er for  mental  suffering  alone  caused  by  in- 
sulting language. 
Judgment  reversed. 

GARY,  a  J.,  and  WATTS  and  GAGE,  JJ, 
concur. 

FRASER,  J.  fdlssentlng).  I  cannot  concur 
In  the  opinion  of  the  majority.  As  I  see  it, 
this  court  has  clearly  held  the  contrary.  In 
Norris  V.  RaUway,  84  S.  a  p.  21,  66  S.  E.  pi 
959,  this  court  says: 

"Tbe  law  .of  this  state  does  not  allow  re- 
covery of  damages  for  mental  suffering  in  the 
absence  of  bodily  injury,  except  under  the  men- 
tal angnish  statutes  with  reference  to  tdegraph 
companies. 

It  is  true  In  the  Noiris  Case  the  offensive 
language  was  used  by  passengers^  but  the 
principle  Is  the  same, 


(log    8.    O.    14S) 

DARBY  V.  SOUTHERN  BY.  CO.  et  aL 
(No.  9809.) 

(Supreme  Court  of  South  Carolina.     Sept  25^ 
1917.) 

1.  JosTicES  or  THX  Feack  $=s906— Dkitubses 
—  Mattebs  Not  Afpba£ino  or  Face  or 
Complaint. 

In  an  action  in  a  magistrate's  court  a  de- 
murrer to  the  complaint  on  the  ground  that  the 
court  had  no  jurisdiction  because  it  was  not 
alleged  that  defendant  was  a  resident  of  the 
county  was  improperly  sustained,  where  it  did 
not  appear  on  the  face  of  the  complaint  that  the 
demurring  defendant  was  not  a  resident,  since, 
while  the  objection  may  be  made  by  demurrer 
when  the  lack  of  Jurisdiction  appears  on  the 
face  of  the  oomi^aint,  if  it  does  not  so  appear 
the  objection  must  be  made  by  plea  or  motion 
supported  by  affidavits. 

2.  Vbhuk  €=>22(1)  —  Residkkob  or  DsrcifD- 

AHTS— OODEFENDAinS. 

An  aetitm  on  a  Joint  liability  against  two 
or  more  defendants  raiding  in  different  counties 
may  be  brought  against  all  of  them  In  the  coun- 
ty of  the  residence  of  dther. 
8.  JusncEs  OF  THK  Pbaoe  «3»68— JoiiTDDt  or 

Oatjbbs  —  GAtnsKS    Afixcrurs    Ditfkbent 

Pasties. 
A  complaint  in  a  magistrate's  court  against 
the  S.  Railway  Company  and  the  A.  Railroad 
Company  alleged  that  plaintiff  depodted  his 
suitcase  with  the  joint  agent  of  the  two  defend- 
ants, and  received  a  parcel  check  therefor;  that 
be  afterwards  bought  a  ticket  over  the  A.  Com- 
pany's line,  and  exchanged  hia  parcel  chedc  for 
a  baggage  dieck;  that  when  delivered  to  him 
goods  were  missing  therefrom;  that  a  daim 
therefor  was  filed  with  the  agent  of  the  A. 
Ccmpany  and  not  paid  within  90  days,  and 
that  thereby  defendants  became  liable  to  him  for 
the  statutory  penalty  of  ISO.  He  demanded 
judgment  for  the  amount  of  the  penalty  and  the 
value  of  the  misslner  Koods.  Held,  that  under 
Code  Civ.  PToc.  1912,  |  218,  rwrmitdng  the 
joinder  of  causes  providing  they  affect  all  the 
parties  to  the  action,  and  section  97,  rule  15, 
making  the  provisions  of  the  Code  respecting 
the  form  of  actions,  parties,  etc.,  applicable  to 
magistrate's  courts,  the  complaint  improperly 
joined  a  cause  of  action  against  both  defendants 
for  loss  under  the  parcel  check  with  causes  of 
action  against  the  A.  Company  for  loss  under 
the  batr?age  dieck  and  for  the  penalty,  since 
from  the   allegations  of   the  comnlaint  it  ap- 
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peared  that  the  B.  Company  was  liable  only  aa 
wnrebouseman  and  had  no  connection  with  the 
second  and  third  causes  of  action. 
4.  Justices  of  the  Peace  «=s»08— Join  deb  oi" 

Caitses— Place  of  Trial 
The  causes  of  action  against  the  A.  Com- 
pany for  the  loss  of  the  goods  and  the  penalty 
might  properly  be  united  in  one  complamt  un- 
der Code  Civ.  Proc.  1912.  |  218,  authorizing 
the  joinder  of  causes  whicli  do  not  require  dif- 
ferent places  of  trial,  since  though  the  general 
rule  is  that  a  sole  defendant  has  the  rubt  to 
have  a  transitory  cause  of  action  tried  In  the 
county  of  bis  residence,  while  section  173  re- 
quires actions  for  a  statutory  penalty  to  be 
med  in  the  county  where  the  cause  of  action 
or  some  part  thereof  arose,  this  provision  of 
section  173  has  been  modified  by  a  later  statute 
(Civ.  Code  1912,  |  2570),  providing  that  any 
action  against  any  common  carrier  to  recover 
a  penalty  for  loss  of  freight  may  be  brought  in 
any  county  where  the  cause  of  action  for  the 
damajre  in  such  case  may  be  brought. 
6.  JtTsncEB  or  the  Peace  ^=>05— DEinrmhEB 

— Mtsjoindeb  or  Causes. 
Though  Code  dr.  Proa  1912,  {  97,  rale  6, 
•nthorisee  a  demnrrer  in  magistrate's  courts 
only  on  the  grounds  of  uncertainty  or  insuffi- 
ciency, it  was  immaterial  that  a  misjoinder  of 
causes  was  raised  by  demurrer,  since  technical 
rules  of  procedure  are  not  applicable  in  magis- 
trate's courts,  and  it  makes  little  difference  in 
wliat  form  such  objections  are  raised,  provided 
they  are  made  in  due  time,  and  brought  to  the 
attention  of  the  magistrate  in  some  recognised 
or  proper  manner  so  aa  to  reqnirs  a  ruling 
thereon. 

AiipeBl  from  Common  Pleas  Circuit  Coort 
of  Chester  Coanty ;  Thos.  J.  Mauldin,  Judge. 

Action  by  O.  A.  Darby  against  the  Sonthern 
Railway  Company  and  another.  From  a 
Indgment  of  a  magtotratera  court  In  favor 
of  the  defendant  Atlantic  Ooast  Line  Rail- 
road Company,  affirmed  by  the  dtcult  coart, 
plaintiff  appeals.    Modified. 

Marlon  &  Marlon,  of  Chester,  for  appellant 
R.  U  Douglas  and  J.  M.  Hemphill,  both  of 
CSiester,  f«r  respoiid«it 

HTDRICE.  3.  Plaintltt  brought  this  action 
In  the  court  of  a  magistrate  In  Chester  conn- 
cy  against  the  defendants  jointly,  alleging 
that  on  March  11, 1916,  he  deposited  his  suit- 
ease  with  the  Joint  agent  of  defaiUantB  at 
Camden  and  received  a  parcel  che(^  for  it; 
that  several  hours  afterwards  he  bought  a 
ticket  ov«:  the  Atlantic  Coast  Line  Bailroed 
from  Camden  to  Sumter,  and  gave  the  agent 
of  that  road  the  paro^  cbaA  In  exchange  for 
a  baggage  dieck  for  his  solbcase;  that  when 
It  was  delivered  to  him  at  Sumter  he  discover^ 
ed  that  it  had  been  opened  and  goods  of  the 
value  of  $87.40  had  be«i  taken  from  It ;  that 
on  March  16  he  filed  a  claim  with  the  agent  of 
the  Atlantic  Coast  tine  Railroad  Company  at 
Sumter  for  the  value  of  the  goods  so  taken, 
and  that  his  dalm  was  not  paid  within  30 
days  thereafter,  and  thereby  defendants  be- 
came liable  to  him  for  $S0,  the  penalty  pro- 
vided by  stetute  In  such  cases.  He  demanded 
Judgment  against  defendants  for  $87.40  and 
costs  of  the  action. 

The  Atlantic  Coast  Line  Railroad  Company 


demurred  to  Che  complaint  on  three  grounds : 
<1)  That  the  court  had  no  jurisdiction  of  said 
defeddant  because  it  was  not  alleged  that  Jt 
was  a  resident  of  Chester  county;  (2)  that 
the  court  had  no  jurisdiction  to  enforce  the 
penalty,  because  that  constituted  a  separate 
cause  of  action  against  said  defendant;  (8) 
that  several  causes  of  action  were  lmt>roperly 
united  in  the  same  complaint,  to  wit:  (1) 
For  loss  under  the  parcel  check ;  (2)  for  loss 
under  the  baggage  dheek;  (ft)  tar  the  pen- 
alty. 

The  magistrate  sustained  the  demurrer  on 
all  the  ground,  and  his  judgment  was  af- 
flrmM  on  appeal  by  the  circuit  court  Plain- 
tiff  appealed  to  thla  court 

[1]  When  the  lack  of  Jurladlction  an;>ean 
upon  the  face  of  the  oomplalnt  the  objection 
may:  be  made  by  demurrer;  but  when  It  does 
not  so  appear,  it  must  be  made  by  plea,  or 
motion,  supported  by  affidavits,  showing  the 
facta  necessary  to  establish  want  of  jnrlsdic- 
tloD.  It  did  not  appear  upon  the  face  of  the 
complaint  that  the  demurring  defendant  waa 
not  a  resident  of  Cheater  county.  Thetefoia 
the  first  ground  of  demurrer  vaa  improperly 
snstalneH. 

[2]  Moreover,  aa  to  the  canae  of  action 
against  defendants  Jointly,  that  ground  ot 
demurrer  could  not  have  been  sustained,  even 
if  it  had  been  alleged  that  said  defendant 
was  not  a  resident  of  Chester  county,  because 
It  was  alleged  that  the  other  defendant  was 
a  resident  of  Chester  ootmty;  add  iriiere  a 
cause  of  actloa  exists  against  two  or  more  de* 
ftendants  on  a  Joint  liability,  and  they  reside  In 
different  oounttes,  the  action  may  be  brought 
against  all  of  them  in  the  oonnly  of  the  reai- 
deoce  of  either.  Strickland  v.  Strickland,  96 
S.  O.  492,  79  S.  B.  520. 

Tile  second  aad  third  grounSs  ot  demurrer 
were  pr(q;)erly  seotalned.  T!hei  complaint} 
stated  three  separate  and  distinct  causes  of 
action :  Flist,  against  both  defendants  joint- 
ly for  the  loss  of  plaintUTs  goods  while  In 
IK>s8e6Bi(»i  of  their  joint  ag«it ;  second,  against 
the  Atlantic  Coast  Line  Railroad  Company 
for  loaa  of  the  goods  while  In  poasesalon  of 
Its  agents;  third,  against  the  same  defendant 
for  the  penalty. 

[3]  If  the  goods  were  lost  while  In  possea- 
slon  of  the  agent  of  both  defmdants,  they 
are  Jointly  liable^  and  It  was  proper  to  sue 
them  Jointly.  But  If  the^  were  lost  while  In 
possession  of  the  agents  of  the  Atlantic  Coast 
Line  Railroad  Company,  that  company  alone 
is  liable,  and  that  company  alone  is  liable 
for  the  penalty.  Tlie  Southern  Railway  Com- 
pany has  no  connection  with  the  second  and 
third  causes  of  action,  l>ecause  its  liability. 
If  any,  is  that  of  warehouseman,  and  not  that 
of  a  connecting  carrier.  At  any  rate,  it  is  not 
Inferable  from  the  allegations  of  the  com- 
plaint that  it  Is  liable  as  a  connecting  car- 
rier. Therefore  the  joinder  at  the  first  with 
the  second  and  third  causes  of  action  was  Im- 
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proper.  Hlnes  ▼.  Jarrett,  26  S.  0.  480,  2  S. 
E.  393;  Pom.  Rem.  «  308,  479^82.  The  Code 
(section  218)  permits  the  Joinder  of  several 
causes  of  action  In  the  same  complaint,  vrhea 
they  fall  witbln  the  classes  therein  describ- 
ed ;  but  with  these  restrictions :  that  "causes 
of  action,  so  united,  must  all  belong  to  one 
of  thes^  classes,  and,  except  In  actions  for 
the  foreclosure  of  mortgages,  must  affect  all 
the  parties  to  the  action,  and  not  require  dif- 
ferent places  of  trial,  and  must  be  separate- 
ly stated."  By  rule  15  of  section  97,  the  pro- 
visions of  the  OoUe  of  Procedure  respecting 
the  forms  of  actions,  parties  to  actions,  etc., 
are  made  applicable  to  magistrates'  courts. 

[4]  The  place  of  trial  of  civil  actions  Is  fix- 
ed by  statute.  Code  Proc.  If  172-175.  The 
general  rule,  under  the  statute,  is  that  a  sole 
defendant  has  the  right  to  have  a  transitory 
cause  of  action  against  him  tried  in  the  coun- 
ty of  his  residence.  But  that  right  may  be 
waived.  Jenkins  v.  R.  Co.,  84  S.  C.  344,  60 
S.  E.  409;  Ex  parte  Townes,  97  S.  0.  56, 
SI  S.  E.  278.  However,  it  was  not  waived 
In  this  case,  for  the  objection  was  properly 
made  and  in  due 'time.  The  statute  makes 
some  exceptions  to  the  general  rule  above 
stated.  The  only  one  which  we  need  con- 
sider is  that  provMed  by  section  173,  to  wit, 
that  an  action  to  recover  a  penalty  Imposed 
by  statute  must  be  tried  in  the  county  where 
the  cause  of  action  or  some  part  thereof 
arose.  The  cause  ot  action  for  the  penaltj* 
arose  in  Sumter  coubty.  Smith  v.  Ry.,  84  S. 
C.  167,  65  S.  B.  1029.  But  that  provision  of 
sectiCHi  173  has  t>een  modified  by  a  later  stat- 
ute (section  2576,  vol.  1,  Civ.  Code),  which 
provides  that  the  penalty  may  be  sued  for 
In  any  county  where  the  actUm  for  the  loss 
d  damage  may  be  brought.  Therefore,  by 
the  terms  of  the  statute,  the  Atlantic  Coast 
Line  Railroad  Company  may  be  sued  in  any 
county  in  which  it  is  resident  for  the  loss 
or  damage,  and  for  the  penalty,  and  both 
causes  of  action  against  it  may  be  united  in 
the  same  complaint 

[S]  Appellant  contenSs  that  demurrer  was 
not  the  proper  method  of  raising  these  objec- 
tions, and  relies  upon  rule  6  of  section  97 
of  the  Code  of  Procedure,  which  meQti<ms 
only  two  grounds  of  demurrer  to  a  complaint 
or  answer  In  magistrates'  courts,  to  wit,  for 
uncertainty  and  insufficiency  of  its  allega- 
tions. That  is  a  technical  objection  which 
does  not  affect  the  merits.  In  magistrates' 
courts  it  makes  little  difference  in  what  form 
sn<A  objections  as  these  are  raised,  whether 
by  demurrer,  motion,  or  plea,  provided  they 
are  made  in  due  time,  and  brought  to  the  at- 
tention of  the  magristrate' in  any  recognize 
or  proper  manner  so  as  to  require  his  ruling 
thereon.  Technical  rules  of  procedure  are 
not  applicable  in  these  courts,  and,  even  on 
appeal  from  them  to  the  circuit  court,  the 
latter  is  required  to  give  Judgment  according 
to  the  Justice  of  the  case,  without  r^ard  to 


technical  errors  and  defects  whldi  do  not 
affect  the  merits.    Code  Civ.  Proc.  S  407. 

The  Judgment  of  the  circuit  court  is  mod- 
ified according  to  the  views  herein  announced, 
and  the  case  is  remanded  for  Enich  further 
proceedings  as  may  be  proi>er,  not  inconsis- 
tent therewith.    Modified. 

WATTS,  FRASER,  and  6AQE,  JJ.,  ooDcor. 
GARY,  a  J.,  did  not  sit 


(108    S.    C.   159) 
GIBBES  MACHINERY  CO,  v,  SOUTHERN 
RY.  CO.    (No.  9811.) 

(Supreme  Court  of  South  Carolina.     Sept.  28, 
1917.) 

1.  Cabbiebs  $=926  '—  Cabbiebs  of  Goods  — 

ClASSIFlCATION. 

A  shipper  of  partially  burned  engines  to  the 
factory  for  rebuudinE  cannot  recover  the  dif- 
ference between  the  rate  on  engines  and  that  on 
scraip  iron  when  at  the  factory  it  is  discovered 
that  the  engines  cannot  be  rebuilt,  since  classi- 
fication is  determinable  at  the  date  and  point 
of  shipment,  though  neither  party  is  Iwund  if 
the  rate  is  incorrect. 

2.  Cabriebs  €=326  —  Cabbiebs  of  Goods  — 
Classification.- 

Under  the  rule  of  the  Interstate  Commerce 
Commission  making  the  rate  on  scrap  iron  ap- 
ply only  to  scraps  and  pieces  of  iron  and  steel 
which  cannot  be  again  used  for  the  purposes  for 
which  they  were  used  when  new,  a  shipper  of 
burned  engines  to  the  factory  for  the  purpose 
of  rebuilding  is  not  entitled  to  the  scrap  iron 
rate,  though  the  engines  cannot  be  profitably  re- 
built. 

Appeal  from  Common  Pleas  Circuit  (3onrt 
of  Richland  County ;  Mendel  L.  Smith,  Judge. 

Action  by  the  Gibbes  Macliinery  Company 
against  the  Southern  Railway  Company. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Affirmed. 

A.  M.  Ifumpkin  and  M.  O.  Lumpkin,  both 
of  Columbia,  for  appellant  Frank  G.  Tomp- 
kins, of  Columbia,  for  respondent 

HYDRICK,  J.  Plaintiff  appeals  from  Jud{^ 
ment  of  nonsuit  In  this  action  to  recover  an 
alleged  overcharge  of  freight  on  an  Inter- 
state shipment. 

In  January,  1912,  plaintiff's  storehouse  In 
the  dty  of  Columbia,  S.  C,  was  destroyed  by 
fire,  and  a  lot  of  gasoline  engines  stored 
therein  were  badly  damaged.  All  the  smaU 
parts,  that  is,  the  trimmings  and  working 
parts,  that  were  made  of  brass,  wrought  Iron 
or  steel,  were  melted  or  brcAen  off,  and  only 
the  bodies  of  the  engines,  which  were  of  cast 
Iron,  were  left  whole. 

Nevertheless  plaintiff  hoped  that  they 
might  be  rebuilt  at  the  factory  .where  they 
were  originally  made,  and,  for  the  purpose 
of  having  them  rebuilt,  if  it  could  be  done 
profitably,  shipped  them,  together  with  such 
parts  as  plaintiff  thought  could  be  used  In 
rebuilding  them,  to  the  manufacturers,  at 
Hillsdale,  Mich. 

Plaintiff  offered  to  ship  them  as  scrap  iron, 
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but  defendant  refused  to  receive  tbem  as 
such,  and  tl^ey  were  shipped  as  "burned  en- 
gines," and  the  rate  applicable  to  that  class 
of  freight  was  paid.  Before  shipping  them, 
plaintiff  wrote  defendant  as  follows: 

"We  will  in  the  next  day  or  two  ship  South- 
ern car  No.  53837  loaded  with  engines  that 
went  through  our  fire  and  consign  same  to  the 
Alamo  Mfg.  Co.  at  Hillsdale,  Mich.  •  •  • 
We  would  like  for  you  to  take  a  look  at  these 
engines  before  they  go.  We  are  sending  them 
to  the  factory  to  determine  whether  or  not  they 
can  be  again  pat  in  salable  condition,  and  are 
paying  the  freight  charges  baaed  on  the  machin- 
ery rate.  If  upon  arriving  there  it  develops  that 
the  engines  are  worthless,  we  will  enter  claim 
with  your  line  for  the  overcharge  in  freight  bas- 
ed on  the  scrap  iron  rate." 

When  the  engines  arrived  at  Hillsdale, 
they  were  examined  by  the  manufacturers, 
who  informed  plaintiff  that  it  would  cost 
more  to  rebuild  them  than  new  engines  were 
worth ;  and  they  were  sold  as  scrap  iron  for 
plalntifTs  account  Whereupon  plaintiff 
brought  this  action  to  recover  the  difference 
between  the  rate  paid  and  that  wUch  would 
have  been  paid  if  the  shipment  had  been 
classed  as  scrap  Iron. 

Plaintiff  admits  that,  if  it  has  been  known 
that  the  engines  could  not  profitably  be  re- 
bnllt,  they  would  not  have  been  shipped  at 
all,  for,  as  scrap  iron,  they  were  worth  as 
much  here  as  at  Hillsdale. 

[1]  The  justice  of  the  case  as  well  as  the 
law  is  with  defendant  Plaintiff  had  no 
right  to  require  defendant  to  assume  or  bear 
«ny  part  of  the  expense  Incident  to  its  ex- 
periment Under  the  act  of  Congress,  the 
classiflGatloD  of  the  shipment  was  to  be  de- 
termined at  date  and  point  of  shipment,  and 
charges  made  and  collected  according  to  the 
schedules  and  tariffs  filed  with  the  commis- 
sion. True^  under  the  act,  neither  carrier 
nor  shlmter  is  bound  by  the  classification 
made  or  rate  charged,  if  it  is  not  correct. 

[2]  But,  according  to  the  rule  adopted  by 
the  commission  for  determining  .when  a  ship- 
ment may  be  classed  as  scrap  iron,  the  ship- 
ment in  question  was  properly  dassifled. 
The  rule  reads: 

"The  ratings  spedfled  herein  on  scrap  iron 
will  apply  only  on  scraps  or  pieces  of  old  or 
secondhand  iron  or  steel  which  cannot  be  again 
used  for  the  purposes  for  which  they  were  used 
when  new,  and  said  ratings  will  not  apply  oa  old 
or  secondhand  machinery,  engines,  boilers,  or 
similar  articles,  unless  same  are  broken  into 
scraps  or  pieces  at  the  point  of  shipment  before 
t>eing  tendered  to  the  carrier." 

The  evident  purpose  of  the  rule  is  to  pre- 
vent the  shipment  of  old  or  secondhand  ma- 
chinery, wldch  may  be  rebuilt  or  repaired,  at 
the  rate  charged  for  the  transportation  of 
scrap  iron;  'and,  to  that  end,  it  provides  that 
the  scrap  Iron  rate  will  apply  "only  on  scraps 
or  pieces  or  old  or  secondhand  iron  or  steel 
which  cannot  be  again  used  for  the  purposes 
for  which  they  were  used  when  new."  Note 
that  it  is  not  said  "which  cannot  be  profita- 
bly or  advantageously  used  again."    These 


engines  could  and  would  have  been  used 
again  but  for  the  fact  that  It  would  not  have 
been  profitable  to  use  them. 

They  are  as  clearly  excluded  from  the 
scrap  iron  rate  by  the  second  provision  of 
the  rule,  to  wit,  that  that  rate  will  not  ap- 
ply to  old  or  secondhand  engines,  imless  they 
are  broken  into  scraps  or  pieces.  These  en- 
gines were  not  broken  into  scraps,  but  were 
whole,  so  that  they'  could  have  been  used 
again  for  the  purposes  for  which  they  were 
used  when  new ;  whether  profitably  or  not  is 
not  the  test  prescribed  by  the  rule. 

Judgment  affirmed. 

t 

GARY,  C.  X,  and  WATTS,  FBASBR,  and 
GAGE,  JJ,,  concur. 

(174  N.    C.    214) 

WEST  V.  niGGS,  HARDEE  ft  LAUGHING- 
HOD  SB  et  al.    (No.  187.) 

(Supreme  Court  of  North  Carolina.     Oct  8, 
1017.) 

1.  CONTXACTS  €=>321(1)— RiORTS  AND  lAABOf 

rriES  ON  Bbeach. 
Where  a  building  contractor  wrongfoDy 
abandoned  the  contract  at  a  time  when  there 
was  nothing  due  him,  he  could  not  recover  un- 
der the  contract,  as  one  party  to  a  contract 
cannot  maintain  an  action  for  its  breach  with- 
out offering  and  proving  a  performance  of  his 
own  antecedent  obligation. 

2.  CONTBACTS   <3=>305(1)  —   Pebfobvakoi   — 
Waives  of  Pbovision. 

Where  an  architect  having  charge  of  the 
construction  of  a  building  resided  at  some  dis- 
tance and  came  to  the  building  only  when  he 
considered  his  presence  necessary  to  a  proper  su- 
pervision of  the  work,  and,  soon  after  the  con- 
tractor began  to  place  the  finished  woodwork 
and  trimmings  in  the  building,  was  at  the  build- 
ing in  person  and  notified  the  contractor  that 
the  work  would  not  be  accepted,  a  provision  in 
the  contract  against  placing  such  woodwork  un- 
til the  plastering  had  dried  was  not  waived 
merely  because  the  architect's  representative 
saw  the  work  being  done  and  made  no  protest 
and  hence  the  contractor's  refusal  to  remove  the 
woodwork  when  directed  by  the  architect  was 
not  justified. 

3.  CoNTKACTS  €=3348  —  AcnoKB  —  Pbkbuup- 

TIORS  AND  BUBDEN  of  PbOOP. 

In  a  building  contractor's  action  for  breach 
of  the  contract  where  be  admitted  that  he  act- 
ed in  violation  of  the  contract  in  placing  the  in- 
side woodwork  before  the  plastermg  had  dried, 
the  burden  was  on  him  to  justify  his  conduct 

4.  Dakaokb  €=379(4)— Liquidated  Damages 
OB  Pkhaltt— Delay  ik  Building. 

A  stipulation  for  the  payment  of  $25  a  day 
in  completing  a  building  was  properly  treated 
as  a  penalty,  and  the  damages  limited  to  interest 
on  the  capital  invested. 

5.  Mechanics'  Lnns  «=>195  —  Pbiobitieb  — 
FiLiNO  Claims. 

Notwithstanding  Revisal  1906,  H  201d- 
2023,  giving  subcontractors  and  materialmen 
claims  and  liens  npon  giving  notice  and  filing  an 
itemized  statement  of  tiieir  claims  with  the  own- 
er of  the  building,  where  an  action  by  the  prin- 
cipal contractor,  to  which  the  subcontractors 
and  materialmen  were  parties,  was  referred  by 
an  order  providing  that  any  amount  found  due 
from  the  owners  should  be  applied  ih  discharge 
of  all  debts  and  liabilities  for  labor  or  materials, 
daimants,  by  thereafter  filing  itemized  state- 
ments of  their  claims  with  the  owners,  obtained 
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no  rigbt  of  priority  over  other  claimants  who 
did  not  so  file  their  daims. 

6.  Mechanics'    Liens   ®=3285— ENTOBOSinENT 
— Refekencb— EJfteot  of  Repoht. 

Where  the  referee  erroneous);  awarded  pri- 
ority to  snch  of  the  claimants  as  had  filed  their 
claims  with  the  owners,  and,  after  the  report 
of  the  referee  had  remained  on  file  for  some 
time  without  being  excepted  to,  the  owners  paid 
•ome  of  the  claims  allowed  priority  in  full,  but 
thereafter,  and  before  confirmation  of  the  re- 
port, other  claimants  filed  exceptions  by  leave  of 
conrt,  the  payments  made  by  the  owners  were 
made  at  their  peril  and  afforded  no  ground  for 
denying  a  pro  rata'  distribution. 

7.  Mechanics'  Liens  9=3285— Erfobceicent 
— Obdeb  or  Refebence. 

Where  the  contract  expressly  [H-OTided  for 
damages  for  delay  by  the  contractors,  subcon- 
tractors and  materialmen  were  precluded  by 
the  order  of  reference,  stipulating  that  the 
amount  due  from  defendants  under  the  contract 
should  constitute  the  fimd  tO'  be  divided,  from 
objecting  that  the  damages  allowed  the  owners 
for  delay  should  not  be  deducted  from  the  bal- 
ance to  be  distributed  among  the  claimants. 

Appeal  from  Superior  Court,  Pitt  Covnty ; 
Stacy,  Judge. 

Action  by  O.  B.  West  against  Higgs,  Har- 
dee &  LaugMnghouse  and  others.  From  the 
judgment  plaintiff  and  certain  claimants 
who  intervened  appeal.  Affirmed  as  to  plain- 
tiff, and  modifled,  as  to  the  aweallng  clalm- 
ant& 

The  principal  action  waa  Institnted  by 
plaintiff,  a  contractor,  who  claimed  that,  hav- 
ing entered  Into  a  contract  with  the  owners 
to  bnild  an  ofilce  building  at  a  contract  prloe 
of  $40328.80,  be  did  the  work  on  time  to  a 
stated  i)erlod,  when  defendants  wrongfully 
refused  to  pay  him  an  Installment  due,  and 
he  was  forced  to  abandon  the  work,  and  he 
sued  for  certain  labor  done  and  material  fur- 
nished and  for  profits  to  accrue  <m  perform- 
ance, etc. 

Defendant  denied  that  any  amount  was  due 
for  work,  etc.,  done  under  the  contract;  al- 
leged further  that  plaintiff  had  voluntarily 
abandoned  the  contract  In  his  own  wrong, 
having  refused  to  remove  certain  woodwork, 
when  directed  by  the  architect,  placed  in  the 
building  before  the  plastering  had  dried,  con- 
trary to  the  express  provisions  and  stipula- 
tions of  the  contract;  that  he  thereupon 
voluntarily  quit  the  wortc,  as  stated,  and  de- 
fendants, the  owners,  were  compelled  to  fin- 
ish the  building  themlaelves  and  set  up,  by 
way  of  counterclaim,  damages  for  delay  and 
increased  expense.  The  contract,  among 
other  things,  contained  stipulation  for  dam- 
ages for  such  delay  at  the  rate  of  $25  per 
day. 

At  September  term,  1915.  the  cause  was 
referred  to  G.  V.  Cowper,  Esq.,  the  order  of 
reference,  among  other  things,  providing  that, 
by  consent,  any  amount  found  due  from  the 
owners  under  the  contract  should  be  applied 
in  discharge  of  all  debts  and  liabilities  for 
labor,  services,  or  material  that  went  into 
the  construction  of  the  building,  etc.,  before 


any  recovery  may  be  adjudged  In  favor  of 
plaintiff  personally,  and  to  that  end  the  ref- 
eree shall  report  all  such  debts,  (daims,  and 
demands,  as  shall  appear  to  be  Justly  and 
properly  due  therefor  at  the  time  of  the  bear- 
ing, etc. 

The  referee,  after  hearing  evidence  and  ar- 
gument, made  bis  report  to  February  term, 
1916,  sustalnlhg  the|  positioas  of  the  defend- 
ant, and  finding,  in  effect,  that  plaintiff  had 
voluntarily  and  wrongfully  abandoned  the 
c<» tract;  that  nothing  was  due  him  personal- 
ly for  work  and  labor;  and  allowing  defend- 
ant, by  way  of  counterclaim,  $600  Increased 
pay  to  architect,  and  $1,061.96  for  delay  of 
158  days  in  completion  of  bnUdins  incident 
to  defendant's  default 

This  damage  for  dday  was  allowed,  not 
at  $25  per  day,  but  oa  the  basis  of  th^  Inter- 
eat  on  the  value  of  the  building,  as  contem- 
plated and  provided  for  in  the  contract.  The 
court  sustained  in  full  the  r^K>rt  of  the  ref- 
eree, adopting  the  (same  as  the  Judgment  of 
the  court,  and  plaintiff,  having  duly  except- 
ed, appealed.  There  was  appeal  also  by  cer- 
tain mbterialmen  who  had  been  allowed  to 
fwmally  intervene  for  the  purpose  and  who 
excepted  to  report  of  referee  in  not  allowing 
them  a  proper  pro  rata  in  the  sum  of  $4,829.- 
31,  balance  due  on  account  after  completloD 
of  bnildlnc. 

JuUoB  Brown  and  J.  O.  Lanier,  both  of 
(}reenvil}e,  for  appellants  interveners.  Har- 
ding &  Pierce,  of  Greenville,  Ward  &  Grimes, 
of  Washington,  N.  C,  for  plaintiff  appellant 
S.  J.  Bverett  and  Barry  Skinner,  both  of 
GreenTille,  and  F.  8.  SpmlU,  of  Rocky  Moimt, 
for  appellees. 

PlaintifTs  Appeal. 

HOKB,  jr.  [1]  At  the  time  plaintiff  aban- 
doned the  contract  there  was  notlilng  doe 
himf  by  reason  of  labor  performed  or  mate- 
rials furnished,  and,  the  referee  taavlnjr 
found  further  that  the  abandonment  was  in 
plaintUTs  own  wrong  as  to  the  executory 
features  of  the  agreement  the  recognized 
position  In  the  law  «^  ordinary  contracts 
should  prevail,  that  one  party  to  a  contract 
cannot  maintain  an  action  for  its  breach 
without  averring  and  proving  a  perform- 
ance of  bis  own  antecedent  obligations. 
Ducker  v.  Cochrane,  92  N.  O.  p.  697,  a  posi- 
tion approved  Im  McCurry  t.  Purgason,  170 
N.  C.  p.  468,  87  S.  E.  244;  Supply  Go.  t. 
Roofing  Co.,  160  N.  C.  p.  446.  76  S.  B.  498; 
Wildes  T.  Nelson,  164  N.  O.  p.  590,  70  S.  E. 
940;  Corinthian  Lodge  v.  SmiUi,  147  N.  a 
p.  244,  61  S.  B.  40 ;  Tussey  v.  Owen,  139  N. 
O.  p.  457,  62  9.  EL  128,  and  many  other 
cases. 

[2]  Plaintiff  does  not  controvert  this  as  a 
correct  legal  proposition,  but  contends  that 
although  be  placed  this  inside  finishing 
work  in  tbe  building  before  the  plastering  bad 
dried  and  refused  to  take  it  out  when  dlrect- 
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ed  to  do  80  by  the  arcbitect,  contrary  to  an 
express  provision  of  the  contract,  he  was  jus- 
tified in  his  refusal,  because  one  O.  S.  Hol- 
land, who  stayed  at  the  building  representing 
the  architect,  saw  him  putting  these  wood 
trimmings  in  and  made  no  protest.  Undoubt- 
edly a  stipulation  of  this  kind  might  be  waiv- 
ed by  the  owners  qr  by  an  agent  having  prop- 
er authority  in  the  matter,  but  the  facts  as 
declared  by  the  referee,  do  not  in  our  opinion 
show  any  such  acquiescence  or  waiver  as  to 
Justify  a  departure  from  this  provision  of  the 
contract.  It  appears  that  the  architect  resid- 
ed In  Rocky  Mount  and  came  to  Greenville 
only  when  he  considered  his  presence  neces- 
sary to  a  proper  supervision  of  the  vrork,  and, 
while  Holland,  his  representative  on  the 
ground,  did  see  the  contractor  placing  the  in- 
side woodwork  In  breach  of  the  agreement, 
the  finding  of  the  referee  on  this  point  Is: 

"That  soon  after  plaintiff  began  to  place  the 
finished  woodwork  and  trimmlnga  in  the  build- 
ing, aa  heretofore  set  forth,  and  soon  after  Hol- 
land and  the  owners  became  aware  of  It,  J.  C. 
Stont,  the  architect,  came  to  Greenville  In  per- 
son, and,  after  he  had  seen  the  building  and  es- 
pecially the  sitnation  in  reference  to  the  plas- 
tering and  finishing,  he  notified  the  contractor 
that  this  work  would  not  b«  accept^  under  the 
contract,"  etc. 

[3]  Plaintiff  having  admitted  he  acted 
here  in  violation  at  the  contract  stipulation, 
the  burden  Is  on  him  to  justify  his  conduct, 
and  the  facta  disclosed  in  this  finding  oif  the 
referee,  as  stated,  fall  to  establish  either  ac- 
quiescence or  waiver. 

[4]  On  the  damages,  the  referee,  favoring 
the  defendant,  held  that  the  $25  per  day,  stip- 
ulated for  by  the  contract  in  case  of  delay  in 
cmnpletlng  the  buUdtng,  was  In  the  nature  of 
a  penalty,  and  awarded  damages  for  this  pe- 
riod estimated  by  the  interest  on  the  capital 
Invested,  a  course  approved  in  several  cases 
with  us  on  the  subject.  BMmlture  Co.  v.  Ex- 
press Co.,  148  N.  C.  p.  87,  62  S.  E.  145 ;  Rocky 
Mt.  MiUs  T.  R.  R.,  119  N.  C.  p.  683,  26  S.  E. 
854,  66  Am.  St  Rep.  682 ;  SVwrd  v.  R.  R.,  68 
N.  O.  p.  235, 78  Am.  Dec.  277. 

And  the  $600  allowed  for  the  architect  was 
by  reason  of  extra  services  rendered  neces- 
sary by  plalntifCs  breach  of  the  contract  and 
directly  incident  to  it. 

On  careful  consideration  of  the  record  and 
the  very  full  and  Intelligent  report  of  the  ref- 
eree filed  in  the  cause,  we  find  no  error 
which  gives  the  plalntlfC  any  Just  ground  of 
complaint,  and  as  to  him  the  Judgment  is 
afiBrmed. 

Affirmed. 

Appeal  by  Certain  Materialmen,  Claimants, 
and  Designated  in  the  Record  as  Interveners. 

Tbis  suit  was  instituted  by  the  plaintiff 
against  the  owners  of  the  property  on  Novem- 
ber 24,  1014,  summons  being  served  on  the 
25tb  and,  at  September  term,  cause  was  re- 
ferred to  B.  V.  Cowpw,  Esq.,  of  the  Klnston 
bar,  and  In  the  order  of  reference  there  was 
Interted  by  consent  of  parties  a  provision  that 
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any  amount  found  to  be  due  by  or  In  th« 
hands  of  the  defendants  under  the  contrad 
shall  be  applied  to  the  payments  and  dis- 
charge of  all  the  debts  and  liabilities  properly 
incurred  in  the  construction  and  completioi 
of  the  building  arising  out  of  labor,  services 
or  material  that  went  into  such  construction, 
etc. 

[S]  On  the  hearing,  a  large  number  of  such 
claims  were  presented  and  filed  before  the  ref- 
eree and  embodied  and  set  forth  in  section 
12  of  the  report.  The  referee  then  classified 
certain  of  these  claims  in  sections  14  and  15 ; 
section  14  showing  -an  itemized  statement,  ag- 
gregating $3,021.44  for  material  used  In  and 
upon  the  building  and  which  had  not  been  fil- 
ed with  the  owners ;  and  section  15  showing 
an  itemized  statement  for  material,  etc.,  ag- 
gregating $4,426.77,  which  had,  In  this  pro- 
ceeding, been  filed  with  the  said  owners ;  and 
referee  thereupon  holds,  as  one  of  the  conclu- 
sions of  law,  that  those  claims  which  had 
been  filed  with  the  owner  should  be  paid  In 
full  out  of  the  amount  found  due  from  the 
owners,  and  the  balance,  $402.38,  shall  be 
shared  pro  rata  among  the  claimants  in  sec- 
tion 14.   , 

To  this  conclusion,  the  claimants  In  section 
14,  styled  interveners,  having  obtained  leave 
of  court  for  the  purpose,  filed  an  exception 
contending  that  all  of  these  materialmen 
should  sbare  equally  in  the  amount  to  be  ap- 
portlcmed.  The  ruling  of  the  referee  was,  no 
doubt,  based  upon  a  construction  of  sections 
2019-2023  of  Revisal,  giving  to  subcontrac- 
tors furnishing  material  a  valid  claim  on  any 
amount  due  from  the  owner  and  also  a  lien 
on  the  bnUding  to  that  amount,  if  required, 
when  they  shall  have  given  notice  and  filed  an 
itemized  statement  of  their  claims  with  the 
owner.  The  meaning  and  proper  applications 
of  these  sections  have  been  before  the  court 
In  several  recent  cases.  Foundry  Oo.  v. 
Aluminum  Co.,  172  N.  a  p.  704,  90  S.  B.  923 ; 
Brick  Co.  V.  Pulley  et  al.,  168  N.  C.  p.  371,  84 
S.  E.  613 ;  Manufacturing  Ca  t.  Andrews,  166 
N.  0.  p.  285,  81  8.  E.  418,  Ann.  Cas.  1916A,  763. 
And  a  perusal,  of  tbeee  cases  and  of  the  stat- 
ute referred  to  will  disclose  that  such  sub- 
contractor may,  by  filing  an'  itemised  state- 
ment, acquire  a  claim  against  any  balance 
then  due  from  tbe  owner,  or  which  may  be 
earned  under  the  contract,  and  a  Hen  there- 
for on  the  building  not  exceeding  that  amount 
and.  In  the  Foundry  Case  and  Manufacturing 
Go.  C|ise,  more  particularly,  It  Is  held  that 
this  amount  is  to  be  considered  as  a  trust 
fund  to  be  divided  equally  among  those 
claimants  who  have  complied  with  the  statute 
by  filing  a  proper  notice.  This  interpretation 
Is  emphasized  by  the  language  of  section  2023, 
to  the  effect  that,  in  such  a  case  "It  shall  be 
the  duty  of  the  owner  to  distribute  the 
amount  pro  rata  among  the  several  claimants, 
as  shown  by  the  itemized  statement"  whldi 
has  been  furnished  him. 
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While  this  view  might  sustain  the  conclu- 
sion of  the  referee  on  thU  question  If  the  mat- 
ter was  an  adjustment  inter  partes  and  pos- 
sibly if  the  claimants  had  filed  their  itemized 
statements  with  the  owners  before  suit 
brought,  the  position  cannot  obtain  in  the 
present  instance  by  reason  of  the  terms  and 
effect  of  the  order  of  reference  and  by  which 
it  was  agreed  that  all  claims  for  material 
should  share  in  any  amount  due  from  the 
owners  to  the  contractors.  Under  that  order 
and  the  provision  agreed  upon,  these  claim- 
ants all  appeared  and  presented  their  claims 
and  the  amount  due  under  the  contract,  by 
their  consent,  to  be  considered  and  dealt  with 
as  a  trust  fund  in  which  the  designated  mate- 
rialmen were  to  share  equally: 

After  that  time  no  one  creditor  or  claimant 
could  obtain  advantage  over  another  by  fil- 
ing his  claim  with  the  owner.  The  action  as 
to  them  had  taken  on  the  nature  of  a  credi- 
tor's bill  for  the  proper  distribution  of  a  com- 
mon fund  and  was  no  longer  subject  to  a  pref- 
erence by  action  inter  partes.  In  such  suit 
unless  a  claim  Is  contested,  in  which  case  it 
is  customary  to  file  special  pleadings  In  ref- 
erence to  it  that  the  issues  may  be  the  more 
intelligently  determined,  no  formal  order  is 
necessary  to  make  these  claimants  parties. 
They  became  such  by  presenting  and  filing 
their  claims  with  the  referee  and  were  there- 
by bound  by  the  terms  and  significance  of 
the  order  of  reference  which  clearly  contem- 
plates and  requires  an  equal  distribution  of 
the  fund. 

T*ese  positions  are  in  accord  with  the  rec- 
ognized principles  applicable  to  general  cred- 
itors' bills  and  are  sustained  by  decisions  of 
this  court  dealing  with  the  subject.  Fisher 
V.  Bank,  132  N.  O.  p.  771,  44  S.  E.  OOl ;  Bank 
V.  Bank,  127  N.  C.  p.  432,  37  S.  B.  461 ;  Pipe 
Ck).  V.  Woltman,  114  N.  C.  p.  178,  19  S.  B. 
100 ;  Hancodc  Bros.  v.  Wooten,  107  N.  O.  p.  9, 
12  S.  B.  199,  11  I*  R.  A.  466;  Warden  v. 
McKinnon,  94  N.  C.  p.  378 ;  6  Pomeroy's  Eq. 
(1894-895. 

[6]  It  is  urged  on  behalf  of  the  owners  that 
a  pro  rata  dlstribntion  should  not  now  be  or- 
dered because  they  have  paid  some  of  these 
claimants  in  section  15  in  full,  and  after  the 
report  of  the  referee,  awarding  such  pay- 
ments, had  remained  on  file  for  some  time  un- 
ezcepted  to.  It  is  well  understood  that  the 
report  of  a  referee  is  subject  to  modification 
on  proper  application  at  any  time  before  it  is 
confirmed,  and  after  that  and  before  final 
judgment,  the  order  of  confirmation  may  be 
set  aside  for  good  cause  shown. 

These  exceptions  entered,  filed  by  leave  of 
court  and  before  confirmation,  are  in  accord 
with  regular  order  and  procedure  and  the  de- 
fendants, paying  with  full  notice  of  this  and 
before  confirmation,  must  be  held  to  have 
paid  at  their  perlL  34  Cyc.  pp.  870,  871. 
A  position  all  the  stronger  here  as  they  had 
agreed  to  an  order  of  reference  requiring  the 


amount  due  from  them  should  be  shared 
equally  by  materialmen  and  these  claims  for 
material  had  been  duly  filed  with  the  referee 
in  the  cause. 

[7]  It  is  insisted  further  for  interveners 
that  the  amount  of  11,061.06,  allowed  the 
owners  as  damages  for  delay,  is  a  personal 
claim  against  the  contractor  plaintiff  and 
should  not  be  considered  a  proper  deduction 
from  the  balance  to  be  shared  by  claimants. 
Whatever  may  be  the  merits  of  such  a  posi- 
tion, we  think  it  is  not  open  to  appellants  on 
this  record,  and  by  reason  of  the  stipulation 
in  the  order  of  reference  that  the  "amount 
due  from  defendants  under  the  contract" 
shall  constitute  the  fund  to  be  divided. 

The  contract,  in  express  terms,  provides  for 
damages  for  this  delay,  and  the  appellants 
are  concluded  by  this  clause  of  the  order. 

There  is  error,  and  this  will  be  certified, 
that  the  judgment  be  so  modified  as  to  allow 
the  claimants  in  sections  14  and  15  of  the  re- 
IK>rt  to  share  equally  in  the  balance  due  as 
found  by  the  referee. 

Error. 

BROWN,  J.,  did  not  sit    . 


01*  N.   C  i») 
BURROUGHS  ADDING  MACH.  CO.  T.  L.  G. 
MORROW  &  CO.     (No.  17Z) 

(Supreme  0>urt  of  North  Carolina.     Oct  8, 
1917.) 

Pabtnebship  €=>5 — Persons  Liablb  as  Pabt- 

NEBS— SHABINO  in  PKOFTTS. 

A  partnership  composed  of  defendant  and 
another  was  dissolved.  Shortly  thereafter  tbe 
two  former  partners  entered  into  a  written 
agreement  providing  that  without  repudiating  tbr 
dissolution  the  firm  should  be  liable  for  contracts 
specified,  that  defendant  should  continne  in  tbe 
business  during  the  ensuing  year  and  share  in 
the  profits,  but  that  defendant's  copartner  should 
have  practically  exclusive  rights  to  manage  the 
business.  Thereafter  the  firm  made  a  purchase 
from  plaintiff,  the  contract  being_  signed  in  the 
firm  name  by  the  partner  authorized  to  manage 
the  business.  Held  that,  as  defendant  shared  in 
the  profits,  and  there  was  no  showing  that  he 
took  such  share  in  lieu  of  a  salary,  he  must  be 
deemed  liable  aa  a  partner. 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  County; 
Stacy,  Judge. 

Action  by  the  Burroughs  Adding  Machine 
Company  against  I*  G.  Morrow  and  (Jeorge 
E.  "Moore,  doing  business  as  L.  G.  Morrow  & 
Co.  From  a  Judgment  for  plaintiff,  the  de- 
fendant Moore  appeals.    Aflbmed. 

Albion  Dunn,  and  Skinner  &  Cooper,  all 
of  Greenville,  for  appellant.  Outlaw  &  Dar- 
den,  of  Greenville,  for  appellee. 

CLARK,  C  J.  This  action  is  to  recovtf 
$175,  purchase  price  of  an  adding  machine^ 
tbe  contract  to  purchase  being  signed  by  "h. 
G.  Morrow  &  Co.,  by  I*.  6.  Morrow,  Manag- 
er." L.  G.  Morrow  and  G.  E.  Moore  were 
p«irtners  in  the  firm  of  Morrow  &  Moore, 
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which  was  dissolved  June  12,  1914.  There- 
after, on  Jnne  20,  1914,  L.  G.  Morrow  and  6. 
B.  Moore  entered  into  articles  of  agreement 
reciting  that  I*  G.  Morrow  and  G.  E.  Moore 
had  dissolved  their  partnership,  and  without 
repudiating  that  dissolution  in  any  way,  and 
agreeing  that  the  firm  of  L.  G.  Morrow  &  Co. 
should  be  liable  for  certain  contracts  therein 
spedfled  wtilch  had  been  mbde  between  the 
firm  of  Morrow  &  Moore  and  certain  parties 
named,  and  annulling  a  former  contract  by 
which  L.  O.  Morrow  was  to  deliver  a  deed 
for  certain  proi)erty  to  G.  E.  Moore  upon  a 
consideration  of  $1,500  and  leaving  that  mat- 
ter optional  with  said  Morrow  and  certain 
other  agreements  in  regard  to  the  business 
of  the  former  firm  of  Morrow  &  Moore,  the 
following  provision  is  added; 

"It  is  hereby  agreed  by  th«  said  G.  E.  Moore 
that  be  shall  continue  in  said  business  during 
the  year  1914,  and  that  he  will  be  and  remain 
vigilant  and  active  in  securing  in  good  faith 
all  business  possible  for  L.  O.  Morrow  &  Co." 

There  Is  a  further  provision: 

That  "the  firm  business  of  L.  G.  Morrow  & 
Co.  shall  be  managed  by  L.  G.  Morrow,  and 
that  no  one  connected  with  or  interested  in 
said  firm  and  business  shall  have  authority  to 
make  ony  contract  without  the  permission  of 
L.  G.  Morrow,  manager." 

There  is  also  a  further  provision: 
That  "no  one  interested  in  the  firm  of  L.  G. 
Morrow  &  Co.  shall  have  authority  to  purchase 
tobacco  without  the  permission  o£  L.  G.  Morrow, 
manager,  that  the  sales  shall  be  managed  by  L. 
6.  Morrow,  and  that  no  one  connected  with  the 
firm  of  L.  G.  Morrow  &  Co.  shall  in  any  way 
interfere  with  sales  of  tobacco,"  and  that  "all 
parties  interested  in  or  connected  with  the  firm 
of  L.  G.  Morrow  &  Co.  agree  that  all  checks 
drawn  by  L.  G.  Morrow  &  Co.  shall  be  coun- 
tersigned by  L.  G.  Morrow  &  Co." 

There  Is  also  this  provision: 

"The  said  G.  B.  Moore  shall  be  entitled  to  his 
pro  rata  share  of  the  net  proceeds  of  said  tobac- 
co business  during  die  year  1914." 

On  August  3,  1914,  I*  G.  Morrow  &  Ca 
bought  of  plaintifT  an  adding  machine  at  the 
price  of  $175.  This  proceeding  was  begun'  be- 
fore a  magistrate  to  recover  the  above  stun, 
against  L.  G.  Morrow  and  George  B.  Moore, 
alleging  partnership.  George  E.  Moore  de- 
fended upon  the  ground  that  he  was  not  a 
partner. 

The  Judge  on  the  trial  In  the  superior  court 
recited  the  terms  of  the  contract  add  diarged 
that: 

The  instrument  referred  to  "made  Moore  a 
partner  in  the  tobacco  business  for  the  year 
1914,  because  under  the  agreement  he  was  to 
take  a  part  of  the  profits,  and  that  would  render 
him  liable  for  the  debt."  , 

Moore  excited  to  this  instruction,  and, 
the  Jury  having  found  against  him,  appealed. 

The  contract  Is  a  very  confused  and  com- 
plicated instrument.  Moore's  counsel  very 
frankly  says  in  his  brief: 

"Wo  must  confess  that  the  contract  is  clouded  ] 
in  doubt,  and  it  is  indeed  hard  to  say  exactly 
what  it  does  mean,  or  what  function  it  was  in-  | 
tended  that  it  should  perform.    It  is  flooded  with  ; 
inconsistencies,  and  ambiguities  are  abundant,  i 


In  fact,  after  reading  the  contract,  we  know  of 
no  language  that  will  so  well  describe  it  as  the 
language  of  Mr.  Greenleaf  as  follows:  'The  in- 
strument is  valuable,  not  only  for  its  intrinsic 
complication,  which  is  insuperable,  but  also  for 
its  lamentable  ambigility  of  phrase  and  confu- 
sion of  terminology.' " 

But  there  Is  no  ambiguity  In  the  agreement 
that  Moore  "is  to  remain  in  the  business  dur- 
ing 1914,  and  shall  receive  his  share  of  net 
proceeds." 

The  firm  of  Morrow  &  Moore  was  dissolved, 
and  subsequently,  on  June  20, 1914,  the  agree- 
ment between  Morrow  and  Moore  was  execut- 
ed. This  contract  specifies  that  Moore  was  to 
share  in  the  profits  for  the  year  1914.  There 
are  several  references  in  this  contract  that 
Morrow  alone  of  those  Interested  in  the  busi- 
ness was  to  sign  the  checks,  and  have  control 
over  the  business;  as  manager.  And  there  Is 
no  evidence  tending  to  show  that  any  one  had 
any  Interest  in  the  business  besides  L.  G. 
Morrow  except  G.  E.  Moore,  and  as  to  him 
there  IS  this  agreement: 

"In  case  and  provided  the  said  repayment  is 
made  as  provided  in  this,  the  fifth  article  of 
these  agreements,  then  the  said  G.  E.  Moore 
shall  be  entitled  to  his  pro  rata  share  of  the 
nett  proceeds  of  said  tobacco  business  during  the 
year  1914." 

Why  was  Moore  a  party  to  the  above  agree- 
ment unless  he  was  a  partner  iit  the  new 
firm?  In  Cossack  v.  Burgwyn,  112  N.  O. 
305,  16  S.  E.  900,  the  court  held  that  one 
who  shares  in  the  profits  of  a  business  either 
from  capital  invested  or  for  services  rendered 
becomes  a  partner  and  liable  as  such.  The 
court  held  that  one  who  loans  money  to  an 
individual  or  firm  and  takes  security  for  the 
same  and  besides  the  security  a  profit  fr<mi 
the  business  is  received  by  him  becomes  a 
partner  in  the  business  and  liable  for  its 
debts. 

In  Webb  v.  Hicks,  123  N.  C.  244,  31  S.  E. 
479,  the  court  held,  citing  Jones  v.  Call,  93 
N.  a  170;  Kootz  v.  Tuvlan,  118  N.  C.  393, 
24  S.  E.  776: 

"When  the  facts  are  undisputed,  what  consti- 
tutes a  partnership  is  a  question  of  law,  and 
the  usual,  not  the  universal,  test  is  participa- 
tion in  the  profits  and  losses  attending  the  en- 
terprise." 

In  Norfleet  v.  Insurance  Co.,  160  N.  O.  327, 
75  S.  B.  937,  it  Is  held  that  the  obligation 
of  the  partner  is  Joint  and  several. 

The  agreement  here  Is  In  writing  and  the 
facts  are  not  disputed,  and  the  Judge  did  not 
err  In  telling  the  Jury  that,  as  the  defendant 
Moore  was  to  share  in  the  profits,  he  was 
liable  for  the  debt  which  was  Incurred  in 
carrying  on  the  business.  It  would  be  other- 
wise If  it  were  shown  that  the  share  In  the 
profits  was  merely  a  method  of  fixing  the 
amount  of  the  salary. 

Exception  was  taken  to  the  verification  of 
the  account,  but  it  was  verified  and  proven 
in  the  manner  required  by  Revisal,  {  1635. 
Nail  V.  Kelly,  169  N.  C.  718,  86  S.  E.  627. 
This  made  out  a  prima  facie  case  for  the 
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goods  sold.     Ltplnsky  ▼.  Revell,  167  N.   C. 
508,  83  S.  E.  820.    Tbe  issue  was  in  proper 
form. 
We  find  no  error, 

BROWN,  J.,  dlssenta 

074   N.    C.    193) 

J.  U  THOMPSON  CO.  t.  OOATS  et  aL 
(No.  111.) 

(Supreme  Court  of  North  Carolina.     Oct.   3, 
1917.) 

1.  Husband  and  Witk  «=>165  —  Mabbmd 
Woman's  Pbopebtt— Debts. 

Prior  to  tiie  ratification  of  tbe  Martin  Act 
on  Marcli  6,  1911  (Laws  1911,  c.  109),  tlie  only 
way  in  whicli  a  married  woman's  separate  prop- 
erty could  be  subjected  to  tbe  discharge  or  her 
debts,  even  with  the  written  assent  of  her  hus- 
band, was  by  a  specific  charge,  or  by  showing  a 
beneficial  consideration  peculiar  to  herself,  not 
on  the  theory  of  her  indebtedness,  but  on  the 
ground  that  her  obligation  constituted  a  diarge 
which  equity  would  enforce. 

2.  Husband  and  Wifb  «s9l66— Wm's  Sepa- 
rate Pbopebtt— Charge. 

At  such  time,  an  actibn  to  charge  a  wife's 
separate  realty  could  be  maintained  only  by 
showing  a  written  instrument  sufficient  in  form 
and  duly  executed  by  husband  and  wife,  with 
privy  examination  of  the  latter. 

3.  Husband  and  Wife  «=>16ft— Wife's  Sbpa- 
BATE  Pbopektt— Contbacts, 

At  such  time,  a  wife  was  prohibited  by  stat- 
ute from  entering  into  any  executory  contract 
whatever  without  the  written  assent  of  her 
husband,  except  where  the  consideration  was 
for  her  necessary  personal  expenses,  for  support 
of  her  family,  or  to  pay  an  antenuptial  debt,  etc. 

4.  Husband  and  Wife  ®=s>138(2)  —  Chabqb 
AoAiNST  Wife's  Propbbty  —  Aoknct  oi" 
Husband — EJvidence. 

In  an  action  to  charge  a  married  woman 
with  merchandise  and  fertilizer  purchased  from 
plaintiff  by  her  husband,  on  the  ground  that  he 
bad  purchased  as  her  agent,  evidence  held  insuf- 
ficient to  show  the  husband's  agency  to  bind  her 
property  for  the  payment  of  the  debt 
6.  Husband  and  Wife  «=9l38(2)  —  Hus- 
band's AoENCT  TOE  Wife— Presumption. 

The  mere  relationship  of  husband  and  wife 
is  not  evidence  of  the  husband's  authority  to 
act  as  her  agent  in  contracting  a  debt  j  and  any 

g resumption  arising  from  such  relation  would 
e  rebutted  by  the  fact  that  the  husband  and 
wife  lived  apart  when  the  debt  was  contracted. 

Appeal  from  Superior  Court,  Harnett  Conn- 
ty;  Stacy,  Judge. 

Action  by  the  X  I*  Tbompscn  Company 
against  E.  R.  Coats  and  others.  Judginent 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Civil  action,  tried  npon  these  Issues: 

(1)  Did  the  plaintiff  during  the  year  1911  sell 
and  deliver  to  the  defendant  E.  R.  Coats  goods, 
merchandise,  supplies,  fertilizer,  etc.,  -including 
a  part  of  1909  and  1910  account,  to  the  amount 
of  $1,275.94?    Answer:    Yes. 

(2)  Did  the  defendant  R.  R.  Coat*  accept  and 
use  said  goods,  merchandise,  and  fertilizer  npon 
the  lands  of  his  wife,  A.  V.  Coats,  with  her 
knowledge,  consent  and  procurement?  Answer : 
Yes. 

(3)  If  so,  did  the  use  of  said  goods,  merchan- 
dise, and  fertilizer  improve  said  lands?  An- 
swer: Yes. 


(4)  Did  the  defendant  A.  V.  Coats  accept  and 
use  the  benefits  of  said  goods  and  improvements 
with  notice  thereof?     Answer:    Yes. 

(5)  Was  the  defendant  E.  R.  Coats,  as  the 
husband  of  the  defendant  A.  V.  Coats,  acting 
as  the  agent  of  his  wife  at  the  time  of  the  sale 
and  delivery  of  said  goods,  merchandise,  and 
fertilizer,  as  alleged  in  the  complaint?  Answer : 
Yes. 

(6)  Did  the  plaintiff  have  knowledge  of  said 
agency  and  act  upon  the  same  in  good  ftdth  in 
selling  and  delivering  said  goods?  Answer: 
Yes. 

(7)  Has  the  defendant  A.  V.  Coats  ratified  the 
contract  and  purchase  of  said  goods,  fertilizer, 
etc.  ?     Answer:    Yes. 

(8)  Was  the  defendant  E.  R.  Coats  insolvent 
during  the  years  1900,  1910,  and  1911?    An- 

8W6I*  *    7Q8 

(9)  Did  the  defendant  A.  T.  Coats  cnltiTate 
and  use  for  the  benefit  of  herself  and  family  a 
large  amount  of  real  estate  during  the  yean 
1909,  1910,  and  1911?    Answer:    Yes. 

Other  Issues  were  suUnltted,  relating  to 
the  validity  of  certain  deeds  executed  by  Mrs. 
A.  v.  Coats  to  her  children,  which  It  Is  un- 
necessary to  set  out  From  tbe  Judgment 
rendered,  the  defiendasts  appeal, 

J.  W.  WiIs<M),  0,  L.  Guy,  and  E.  F.  Young, 
all  of  Dunn,  for  appellants.  J.  F.  Wilson 
and  B.  U  Godwin,  both  of  Dunn,  for  appellee, 

BROWN,  J.    The  purpose  of  this  action  Is 
to  charge  the  defendant  Mrs.  A.  V.  coats 
with  goods,  merchandhse,  and  fertilizer  pur- 
chased from  plaintUfS  by  her  husband  (now 
deceased)  during  years  1909,  1910,  and  1911. 
upon  tbe  ground  that  the  husband  purchased 
them  as  her  agent,  by  her  authority,  and  for 
her  benefit,  and  that  she  ratified  the  pur- 
chase.    The  complaint  also  alleges  that  de- 
fendant Mrs.  Coats  executed  certain  deeds  to 
the   other   defendants,   her   children,   subse- 
quent to  1911,  conveyLng  certain  lands,  for 
the  purpose  of  defeating  the  collection   of 
plaintiff's  debt    The  complaint  demands  that 
the  deeds  be  set  aside,  and  that  plainturs 
debt  be  declared  a  lien  vtpoa  the  lands,  and 
that  they  be  sold  to  pay  the  Judgment 
I     [1-3]  Prior  to  the  raaficatloa  of  the  Martin 
Act  on  March  6, 1911,  the  power  of  a  married 
woman  to  enter  into  wa.  executory  contract 
was  greatly  restricted.     Tbe  only  way   In 
which  her  separate  property  could  be  sub- 
jected to  the  discharge  of  her  debts,  even 
with  tbe  written  assent  of  her  husband,  was 
by  a  q>eciflc  charge,  or  by  showing  a  bene- 
ficial consideration  peculiar  to  herself.     In 
such   oases   her   separate  estate   might   be 
charged  with  ber  obligations,  not  uptm  the 
theory  that  she  had  contracted  a  debt,  but 
that  under  certain  circumstances  ber  obliga- 
tion constituted  a  tharge  which  courts  of 
equity  would  enforce.    If  the  wUte  had  no 
separate  estate  that  a  decree  could  Aarge, 
then  there  was  no  legal  remedy,  for  no  per- 
sonal Judgment   oould  be   rendered  against 
her.    Where  the  object  of  the  action  was  to 
charge  her  separate  real  estate,  as  in  this 
case.  It  could  only  be  done  by  showing  a 
Written  Instrument  sufficient  in  form  and  duly 
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executed  by  husband  and  wife,  wltt  privy 
examination  of  the  latter,  furthermore,  the 
feme  covert  waa  prohibited  by  the  statute 
from  entering  Into  any  executory  c(XLtract 
whatever  without  the  written  assent  of  her 
husband,  except  where  the  consideration  is 
for  her  necessary  personal  expenses,  for  sup- 
port of  her  family,  or  to  pay  an  antenuptial 
debt.  In  sudl  cases  she  could  charge  her  es- 
tate without  the  consent  of  her  husband. 
This  subject  has  been  so  fully  discussed  In 
numerous  well-considered  opinions  of  this 
court  that  it  la  useless  to  do  more  than  refer 
to  a  few  of  the  leading  cases.  Flaum  v. 
Wallace.  103  N.  C.  297,  9  S.  a  56T;  Far- 
thing ▼.  Shields,  106  N.  C.  295.  10  S.  B.  998 ; 
Harvey  v.  Johnson,  183  N.  C.  352,.  46  S.  E. 
844;  Vann  v.  Edwards,  135  N.  O.  061,  4T  8.  E. 
784,  67  L.  B.  A.  461;  Ball  v.  Paquin,  140  N. 
C.  86.  52  S.  E.  410,  3  U  R.  ▲.  (N.  S.)  307; 
Bank  v.  Benbow,  150  N.  O.  784,  64  S.  Bl  891. 

There  is  no  evidence  of  any  written  assent 
upon  the  part  of  the  husband  of  Mrs.  Coats, 
and  DO  evidence  that  she  contracted  this 
debt  for  her  necessary  personal  expenses,  or 
for  the  support  of  h»  family.  Therefore  it 
is  manifest  that  prior  to  the  Martin  Act 
plaintiff  could  not  recover,  and,  as  that  act 
is  not  retroactive,  neither  the  separate  real 
or  i>ersonaI  estate  of  Mrs.  Coats  can  be 
charged  for  the  alleged  indebtedness  con- 
tracted prior  to  its  ratification.  The  state- 
ment of  account,  Exhibit  A,  is  not  attached 
to  the  record,  and  we  cannot  tell  how  much 
of  the  supplies  of  1911  was  received  after 
the  ratification  of  the  Martin  Act;  but  the 
evidence  shows  the  contract  to  furnish  them 
made  by  plalntifT  and  the  husband  was  in 
February  and  prior  Uiereto. 

[4, 6]  But,  assuming  they  were  purchased 
after  such  ratification,  upon  the  evidence,  we 
are  of  the  opinion  that  plaintiff  has  failed  to 
show  any  liability  upon  the  part  of  Mrs. 
Coats.  The  evidence  shows  that  she  was  the 
owner  of  considerable  real  estate,  consisting 
of  farms  and  a  store  and  other  property. 
She  resided  in  Dunn,  and  only  a  short  dis- 
tance from  plaintiff's  place  of  business.  Her 
farms  were  rented  out  to  tenants  for  a  cer- 
tain number  of  bales  of  cotton  of  500  pounds 
each.  Mrs.  Coats  testifies  that  she  was  not  to 
furnish  anything.  There  is  nothing  to  con- 
tradict her  statement  The  plaintiff's  evi- 
dence shows,  that  the  supplies  were  furnished 
to  the  tenants,  who  were  the  father  and 
brother  of  E.  R.  Coats  and  one  McKethan. 
Plaintiff's  witness  Parker  testifies: 

"The  agreement  was  that  Mr.  Coats  came 
down  there  and  asked  Mr.  Thompson  if  he  would 
furnish  these  supplies  to  the  tenants,  and  he 
said  he  would,  and  after  that  was  done  I  waitetl 
on  these  tenants.  E.  R.  Coats  paid  what  was 
paid  on  the  account.  No  part  of  the  balance  has 
ever  been  paid.  As  the  goods  were  sent,  I  gave 
each  tenant  a  bill." 

The  witness  further  testified  that  the  ac- 
count was  charged  in  the  name  of  B.  R. 
Coats,  and  not  to  Mrs.  Coats,  and  that  the 
^oods  were  delivered  at  the  request  of  E.  R. 
Coats  to  the  tenants.    A  very  large  part  of 


the  account  appears  to  have  been  for  fertlll- 
rer  delivered  in  January  and  February,  1911, 
to  the  father  and  brother  of  E.  R.  Coats  and 
to  McEethan.  It  appears  in  plaintiff's  evi- 
dence that  Mrs.  Coats  bought  two  carloads  of 
fertilizer  from  plaintiff  In  1911,  and  that  she 
gave  note  and  mortgage  to  plaintiff  for  $500, 
due  November  1,  1911,  and-  that  she  paid  it 
It  further  appears  in  evidence  that  Mrs. 
Coats,  although  living  very  near  plalntllTs 
place  of  business,  was  never  notified  of  Qie 
transaction  between  plaintiff  and  her  hus- 
band,  and  that  no  demand  was  ever  made  on 
her  until  suit  commenced,  and  that  she  had 
no  personal  l^nowledge  of  sudi  transactions. 
Mrs.  Coats  testified: 

"That  she  was  the  wife  of  E.  R.  Goats ;  that 
she  did  not  authorize  her  late  husband,  or  any 
one  else,  to  buy  any  goods  or  supplies  upon  her 
credit  fr<»n  J.  L.  Thompson  Company  at  any 
time;  that  there  was  nothing  bought  from  the 
plamtiff  during  1909,  1910,  and  1911  by  her 
husband,  nor  any  of  her  tenants,  with  her 
Imowledee  or  consent;  that  she  did  not  know 
of  an^  fertilizer  having  been  bought  from  the 
plaintiff  during  said  years  and  used  on  any  of 
her  land ;  that  during  said  year  she  rented  her 
land  to  O,  R.  Coats ;  that  she  did  the  renting, 
and  be  paid  the  rents  to  her;  that  B.  R,  Coats 
was  not  her  agent  for  any  purpose;  that  E.  R. 
Coats  died  in  June,  1916,  and  that  she  attended 
to  her  own  business,  and  that  she  and  her  hus- 
band had  not  been  living  on  sood  terms  for  12 
or  15  years;  that  during  this  period  he  had 
left  home  occasionally,  and  had  lived  separate 
and  apart  from  her." 

Witness  Lee  testified  that  Coats  was  a 
drinking  man,  and  that  he  and  his  wife  had 
trouble  and  lived  separate  in  1911. 

Upon  such  evidence-  as  this  record  presents, 
we  think  It  would  be  a  variance  with  the 
principles  of  the  law  of  agency  to  hold  that 
the  husband  was  the  agent  of  his  wife,  and 
authorized  to  bind  her  and  her  property  to 
the  payment  of  the  plaintiff's  detot  The  mere 
relationship  of  husband  and  wife  is  not  evi- 
dence of  authority  of  the  husband  to  act  as 
the  agent  or  lease  the,  property  of  the  wife. 
He  has  no  power  to  bind  her  by  a  contract, 
simply  because  of  the  marital  relation,  and 
no  presumption  arises  from  it  Realty  Co.  V. 
Rmnbough,  172  N.  C.  741,  90  S.  B.  931.  If  any 
such  presumption  arose  from  such  relation,  it 
woxild  in  this  case  be  rebutted  by  the  fact 
that  during  1911  Coats  and  his  wife  lived  sep- 
arate and  apart,  a  condition  brought  about 
by  his  dissipated  habits,  and  which  existed 
when  this  debt  was  contracted. 

All  the  evidence  shows  that  Mrs.  Coats  is  a 
woman  of  Independent  means,  and  supports 
her  family;  that  she  contracted  only  one 
debt  with  plaintiff  in  1911,  and  secured  it  by 
mortgage,  which  she  paid.  She  knew  nothing 
of  her  husband's  transactions  with  plaintiff 
to  secure  supplies  for  his  father  and  brother 
and  McKethan,  and  she  made  no  contract  to 
furnish  such  supplies.  None  of  the  goods 
were  used  for  her  ovm  household  or  personal 
expenses.  l*e  plaintiff  never  notified  her, 
until  suit  was  brought,  that  he  had  any  ac- 
count against  her  or  made  any  demand  on 


Digitized  by 


Google 


728 


93  SOUTHEASTERN  RBPORTEE 


CN.C 


her.  The  goods  were  never  charged  to  her, 
but  always  to  her  husband.  The  only  debt 
she  contracted  with  plaintiff  in  1911  was  se- 
cured by  a  mortgage  and  promptly  paid. 

We  think  the  precedents  In  this  court  are 
decidedly  against  holding  the  wife  liable  up- 
on the  evidence  in  this  case.  In  Branch  v. 
Ward,  114  N.  O.  149,  19  S.  E.  104,  it  is  held 
that: 

"Only  positive  and  unequivocal  assent  of  the 
wife  to  a  disposition  by  her  huaband  of  crops 
raised  on  her  land,  and  not  mere  silence,  will  es- 
top her  from  asserting  her  title  to  the  same." 

In  Wells  V.  Batts,  112  N.  C.  283,  17  S.  E. 
417,  34  Am.  St  Rep.  506,  the  court  holds : 

"Where  a  husband,  without  the  authority, 
joinder,  or  knowledge  of  his  wife,  mortgagea 
the  crops  on  her  lands  for  supplies,  which  were 
expended  in  making  the  crops,  and  the  mortgagee 
had  notice  of  the  wife's  ownership,  •  •  • 
and  there  was  no  evidence  of  any  representa- 
tions made  by  the  wife,  by  which  the  mortgagee 
was  misled,  the  mortgagee  acquired  no  rights  to 
such  crops  as  against  the  wife." 

Notwithstanding: 

''Acquiescence  by  wife  for  several  years  pre- 
vious in  the  management  and  control,  by  her 
husband,  of  her  lands,  and  the  disposition  by  him 
of  the  crops  grown  thereon,  does  not,  of  itself, 
authorize  the  husband,  as  her  agent,  to  mort- 
gage the  crops  to  one  having  notice  of  her  own- 
ership." 

In  the  opinion  Chief  Justice  Shepherd  well 
says: 

"It  is  better  that  the  law  should  require  her 
[the  wife's]  positive  and  unequivocal  assent  than 
to  destroy  the  domestic  tranquility  by  forcing 
her  at  the  peril  of  forfeiting  her  rights  to  ex- 
ercise a  constant  -and  irritating  surveillance 
over  the  conduct  •  •  •  and  the  management 
and  cultivation  of  her  lands  for  their  joint  sup- 
port. No  inconvenience  can  result  from  such 
a  ruling,  as  it  is  quite  easy  for  a  party  making 
advances  to  require  that  she  be  joined  as  a 
party  to  the  mortgage." 

See,  also,  Rawllngs  v.  Neal,  122  N.  C.  175, 
28  S.  E.  93;  Evans  v.  Cullens,  122  N.  C.  55, 
28  S.  B.  961;  Bray  v.  Carter,  115  N.  O.  18, 
20  S.  E.  164. 

Bazemore  v.  Afountaln.  121  N.  C.  60,  28  S. 
BL  17,  differs  essentially  from  this  case.  The 
evidence  tending  to  prove  the  agency  of  the 
husband  was  not  sent  np,  and  Is  not  stated 
in  the  opinion  or  In  the  report  of  the  case. 
The  case  was  decided  hy  this  court  upon  the 
following  statement  In  the  case  on  appeal, 
viz.:  • 

"That  the  defendant  W.  E.  Mountain  was  the 
agent  of  the  feme  defendant,  and  as  such  agent 
he  contracted  with  the  plaintiff  to  furnish  the 
supplies  sued  for  in  this  action.  And  his  hon- 
or says,  in  making  np  the  case  on  appeal,  that 
there  was  evidence  tending  to  prove  all  these 
facts." 

In  the  case  at  bar  all  the  evidence  is  sent 
np  and  comes  before  us  for  review,  and  upon 
that  evidence  we  are  of  opinion  that  the  mo- 
tion to  nonsuit  must  be  su.staincd,  and  action 
dismissed.  Let  Judgment  be  entered  accord- 
ingly. 

Reversed. 


OT*    N.    C.  2Kv 
WINDERS  V.   SUTHERLAND  et  aL 
(No.  227.) 

(Supreme   Court  of  North  Carolina.     Get  3, 
1917.) 

1.  Deeds  €=>S4— Covenants  of  Warkanit— 
RiOHT  OF  AcnoN. 

One  holding  land  under  a.  deed  of  genernl 
warranty  may,  where  evicted  from  a  part  of 
the  premises,  sue  his  remote  grantor,  wlio 
warranted  the  premises  to  his  immediate  gran- 
tor. 

2.  Pabtim  <S=»75  (7)— Uhkbobssabt  Pabties- 
Rejiedt. 

Where  unnecessary  parties  were  joined  by- 
plaintiff  a  demurrer  will  not  lie,  the  remedy 
being  for  the  unnecessary  party  to  move  to 
strike  out  his  name. 

3.  Pleading  «=>204(4)  —  DsirnsBKB— Ovn- 

RCLINO. 

When  two  defendants  join  in  a  demurrer 
and  the  complaint  states  a  good  cause  of  ac- 
tion as  to  one  of  them  the  demurrer  must  be- 
overruled. 

4.  Deeds  <s=»111— Covenants— Wabbantt. 

One  holding  under  a  deed  of  general  war- 
ranty may,  where  his  grantor's  title  was  sim- 
ilarly warranted,  join  in  one  action  for  breach 
of  covenant,  having  been  evicted  from  a  portioo 
of  the  premises,  not  only  his  immediate  but 
bis  remote  grantors,  for  he  has  an  action  which 
will  lie  against  any  one  of  them. 

Appeal  from  Superior  Court  DupUn  Coun- 
ty; Lyon,  Judge. 

Action  by  J.  B.  Winders  against  John  F. 
Sutherland  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Stevens  &  Beasley,  of  KenansvlQe,  and  W. 

5.  O'B.  Robinson,  of  Charlotte,  for  appel- 
lants. Gavin  &  Wallace,  of  KenansvIIIe,  and 
R.  D.  Johnson,  of  Warsaw,  for  appellee. 

CLARK,  C.  J.  In  1907  the  plaintiff  re- 
ceived a  deed  for  a  tract  of  land  from  the 
defendants  Sutherland  and  Hobbs,  with  war- 
ranty of  title  of  seisin  and  freedcm  from  in- 
cumbrance. In  1906  John  R.  Smith  con- 
veyed this  land  to  Sutherland  with  the  same- 
warranties.  A  portion  of  said  land  harlng 
been  recovered  against  the  plaintiff  by  ac- 
tion, he  brought  this  action  against  all  the 
above-named  defendants.  The  defendants 
demurred  upon  the  ground  that  it  was  a  mis- 
joinder of  action  and  of  parties  to  unite  all 
the  defendants  in  one  action,  and  to  join  in 
the  same  action  upon  their  covenants  of  war- 
ranty Sutherland  and  Hobbs,  the  plaintiff's 
grantors,  and  John  R.  Smith  and  wife  upon 
his  warranty  In  the  deed  to  Sutherland,  be- 
cause they  were  Independent  and  separate- 
transactions. 

[1,2]  Winders  could  sue  Smith  upon  the 
covenants  In  Smith's  deed  to  Sutherland, 
since  he  held  a  deed  for  the  same  property 
with  the  same  warranties  from  Smith's  grau- 
tee.  Markland  v.  Crump,  18  N.  C.  94,  27  Am. 
Dec.  230;  Wiggins  v.  Pender,  132  N.  C.  638. 
44  S.  E.  362,  61  L.  R.  A.  772.  The  demurrer 
was  properly  overruled.  At  the  most,  there 
would  have  been  merely  unnecessary  parties, 
and  for  this  a  demurrer  will  not  lie.    Sncb 
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party  has  his  remedy  by  motion  to  strike 
out  his  name.  Sulllran  v.  Field,  118  N.  C. 
358,  24  S.  B.  735;  Worth  ▼.  Trust  Co.,  152 
N.  C.  242,  67  S.  E.  590. 

[3]  Moreover,  where  two  defendants  Join 
In  a  demnrrer  and  the  complaint  states  a 
good'  cause  of  actdon  as  to  one  of  than,  the 
demurrer  must  be  overruled.  Caho  t.  R.  K., 
147  N.  C.  20,  60  S.  E.  64. 

[4]  However,  we  think  It  was  no  error  to 
Join  these  defendants  in  the  same  action. 
While  Hobbs  and  Sutherland  could  not  sue 
Smith  until  they  had  sustained  a  loss,  the 
plalntur,  on  his  being  ousted,  could  sue 
Smith  or  any  other  warrantor  In  the  chain  of 
title.  He  had  the  same  cause  of  action 
against  Sutherland  and  Hobbs,  Ms  immediate 
grantors.  The  code  system  does  not  favor 
multiplicity  of  suits.  The  Cause  of  action 
here  is  for  the  loss  sustained  by  the  plaintiff 
of  part  of  this  tract  of  land,  and  the  object 
of  the  action  Is  to  recover  damages  of  the 
parties  to  whom  he  had  a  right  to  look  for 
indemnity  by  reason  of  the  warranties.  The 
tract  of  land  in  the  deed  from  ijmlth  to 
Sutherland,  and  from  Sutherland  and  Hobbs 
to  the  plaintiff,  was  the  same.  The  Joinder 
was  entirely  proper,  and  if  it  had  not  been, 
as  already  said,  the  remedy  was  by  a  motion 
to  strike  out-  the  name  of  an  unnecessary 
party.  But  as  the  plaintiff  had  a  right  to 
sue  them  all,  In  separate  actions,  and  the 
cause  of  action  was  the  same.  It  was  entirely 
proper  to  Join  them  in  the  same  action. 

Affirmed. 

(174    N.    C.    779) 

BAHHAM  et  aL  v.   HOLLAND  et  al 
(No.  121.) 

(Supreme   Court  of  North   Carolina.     Oct  3. 
1917.) 

1.  EvinKNCB  «=>317(5)  —  Hbabsay  —  Pebuis- 
sivE  Holding  or  Land. 

In  a  proceeding  for  the  partition  of  land  be- 
tween tenants  in  common,  the  admission  of  testi- 
mony  for  the  plaintiff  that  she  at  one  time  bad 
a  conversation  with  relatives  relating  to  divid- 
ing the  land,  offered  to  show  that  defendant's 
occupation  was  permissive  and  not  adverse,  was 
reversible  error,  where  there  was  no  showing 
that  such  relatives  had  any  connection  with 
defendant's  occupation,  especially  where  there 
was  an  instruction  calculated  to  give  significance 
to  such  testimony. 

2.  Appeal  and  Ebrob  ^=>1064(1)— Habioxss 
.  Ebbob—Instbuctions— Statement  or  Con- 
tentions. 

A  statement  of  a  party's  contentions,  though 
mistaken,  is  not  reversible  error  in  itself  if  the 
law  is  laid  down  correctly  as  applied  to  the  is- 
sae. 

Appeal  from  Superior  CJourt,  Harnett 
County ;    Stacy,  Judge. 

Partition  by  Hettle  Barham  and  others 
against  Lncy  Holland  and  others.  Judgment 
for  plaintiffs,  and  defendants  ezc^t  and  ap- 
peal.   New  trial. 

Proceedings  In  sale  of  land  for  partition, 
transferred  to  dvll  issue  docket  and  tried  on 
issues  submitted.    Defendants  having  pleaded 


sole  seisin,  the  Jury  rendered  a  verdict  that 
plaintiffs  were  owners  of  an  Interest  in  the 
land  set  out  in  the  petition,  and  they  and  de- 
fendants were  tenants  In  common  la  said 
land.  Judgment  on  the  verdict,  and  defend- 
ants excepted  and  appealed. 

E.  F.  Young,  of  Dunn,  and  F.  T.  Dupree,, 
of  Angler,  for  appellants.  Baggett  &  Bag- 
gett,  of  Lillington,  and  Clifford  &  Townsend, 
of  Dunn,  for  appellees. 

PER  CURIAM.  We  have  carefully  consid- 
ered the  record  and  are  of  opinion  that  re- 
versible error  has  been  committed  to  defend- 
ants' prejudice. 

[1  ]  There  was  evidence  on  the  part  of  the 
plaintiffs  tending  to  show  that  plaintiffs 
were  tenants  in  common  with  defendants  oth- 
er than  Lucy  Holland.  On  the  part  of  de- 
fendants there  was  testimony  tending  to 
show  that  Lucy  Holland,  mother  of  the  code- 
fendants,  had  been  in  the  open,  notorious  pos- 
session of  the  land,  asserting  exclusive  own- 
ership for  25  or  30  years,  using  It  in  all  re- 
spects as  if  she  were  sole  owner.  With  a 
view  of  showing  that  the  occupation  of  Lucy 
Holland  was  permissive  and  not  adverse, 
plaintiffs,  over  defendants'  objection,  was 
allowed  to  prove  by  Hettle  Barham,  one  of 
plaintiffs,  that  she,  at  one  time,  had  a  conver- 
sation vrlth  Joe  and  Jim  Ochiltree  rdatlve 
to  'dividing  the  land.  We  are  unable  to  dis- 
cover anywhere  In  the  case  on  appeal  that 
Joe  or  Jim  Ochiltree  had  any  connection 
with  defendant  or  her  occupation  of  the  prop- 
erty, and"  thl3  Is  the  only,  testimony  In  the 
record  as  it  now  appears  showing  or  tending 
to  show  that  the  question  of  dividing  the 
land  was  ever  discussed  by  any  one  or  re- 
ferred to,  and  there  Is  no  testimony  that  we 
can  find  from  plaintiff  or  defendant  tend- 
ing to  show  that  defendant  bad  ever  had  such 
conversation,  or  that  she  had  personally  ever 
acted  In  reference  to  the  land  except  In  the 
assertion  of  her  ownership.  On  this  feature 
of  the  case  his  honor  diarged  the  Jury  as 
follows : 

"The  parties  in  this  suit  differ  in  their  daim 
as  to  whether  or  not  Lucy  Holland  ever  daim- 
ed  this  land  as  against  her  brothers  and  sisters. 
The  plaintiffs  argue  and  contend  from  this 
evidence  that  you  should  find  and  be  satisfied 
that  she  at  all  times  acknowledged  the  right 
of  her  brothers  and  sisters  to  a  portion  of  the 
land,  and  that  she  had  discussed  with  them  on 
several  occasions  that  there  should  be  a  division 
of  the  land  and  the  plaintiffs  given  their  part 
and  the  defendant  her  part,  and  that  discussion 
was  evidence  tending  to  show  that  she  was  not 
claiming  it  as  her  own ",  that  she  was  not  claim- 
ing more  than  her  interest  or  share  in  the  land ; 
and  that  her  title  to  the  whole  land  could  not 
ripen  so  long  as  she  was  not  making  adverse 
claim  with  the  intent  to  hold  it  against  all  oth- 
ers." 

Defendant  duly  noted  exceptions  both  to 
the  admission  of  the  testimony  and  the 
charge,  an'd  we  are  of  opinion,  as  stated,  that 
reversible  error  has  been,  committed. 
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W  There  bebig  no  evidence  to  connect  Joe 
»nd  Jim  Ochiltree  In  any  way  with  defend- 
ant's occupation  of  the  land  or  tending  to 
*ow  that  defendant  was  present  at  the  con- 
versation referred  to,  we  were  at  first  inclin- 
ed to  think  that  the  admission  of  the  evi- 
dence might  be  congldered  harmless  error; 
'  but  this  being  the  only  testimony  about  di- 
viding the  land,  the  chaige  of  his  honor  in 
reference  to  it  In  our  opinion,  gave  It  such 
significance  that  It  may  have  unduly  and  im- 
properly, influenced  the  jury  to  defendant's 
prejudice.  True,  we  have  repeatedly  held 
that  a  statement  of  a  party's  contentions, 
though  mistaken,  will  not  be  held  for  revers* 
Ible  error  in  Itself  If  the  law  Is  laid  down 
correctly  as  applied  to  the  Issue,  and,  so  stat- 
ed, we  have  no  desire  or  intention  to  modify 
the  iwsition,  but  the  admission  of  the  testi- 
mony as  to  dividing  the  land  between  one  of 
plalnfiffs  and  third  persons,  not  In  presence 
of  defendant  and  with  a  view  of  showing  a 
permisslTe  occupation  by  defendant,  was  In 
Itself  erroneous,  and  it  may  not  be  disregard- 
ed because  this  reference  to  it  by  his  honor, 
as  stated,  was  calculated  to  give  it  8U<A  sig- 
nificance that,  to  our  minds,  makes  its  recep- 
tion reversible  error.  This  will  be  certified 
that  the  issue  may  be  submitted  to  another 
Jury. 

New  trisL 


(174  N.   c.  n«) 

JOHNSON  T.  BRAY  et  al. 


(No.  83.) 


(Supreme  Court  of  North  Carolina.    Oct.  3, 
1917.) 

Cbattel  MoBTOAdKS  $=>208— Claih  ano  De- 
uvEBT  Suit  —  Absioneb's  (Rioht  to  Pos- 

BEBSION. 

Assignee  of  a  chattel  mortgage  was  entitled 
to  possession  of  mortgaged  premises  after  the 
debt  had  fallen  due  in  action  of  claim  and  de- 
livery. 

Appeal  from  Superior  Court,  Currituck 
County;  Bond,  Judge. 

Action  by  E.  R.  Johnson  against  Wm.  H. 
Bray  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    No  error. 

Civil  action  in  nature  of  claim  and  deliv- 
ery to  recover  possession  of  certain  personal 
property  described  In  a  mortgage  from  de- 
fendant to  one  Hampton  and  assigned  to 
plaintiff.  At  time  of  commencing  the  action, 
the  debt  was  past  due.  These  issues  were 
submitted: 

(1)  What  balance,  if  anything,  is  due  by  de- 
fendant Bray  to  plaintiff,  Johnson,  on  note  re- 
ferred to  in  complaint?  Answer:  $153.10,  with 
interest  from  November  2,  1915. 

(2)  Is  the  property  seized  in  this  action  liable 
as  security  for  said  sum  due  plaintiff  by  defend- 
ant?   Answer:  Yes 

It  being  admitted  that  the  property  seized 
under  claim  and  delivery  and  replevied  by 
defendant  cannot  be  restored,  and  that  the 
value  of  same  at  the  time  of  seizure  and  re- 
plevy was  the  |155,  the  court  rendered  Judg- 
ment against  defendant,   and   B.   N.   Bray 


surety  on  bond  for  its  value.    Defendants  ap- 
pealed. 

Ward  &  Thompson,  of  Elizabeth  City,  for 
appellants.  A.  M.  Simmons,  of  Currituck, 
and  Ehrlngbaus  &  Small,  of  laHwihc^h  city, 
for  appellee. 

BROWN,  J.  The  principal  cont«itlon  of 
defendant  Is  that  plaintiff  cannot  recover  in 
an  action  for  the  iwssession  of  the  mortgaged 
property  because  he  Is  not  the  mortgagee,  but 
only  an  assignee  of  the  debt  secured  by  the 
mortgage.  The  contention  cannot  be  main- 
tained. 

It  Is  expressly  decided  In  Sattertbwalte  v. 
Ellis,  129  N.  O.  67,  3d  S.  B.  726,  that  the  as- 
signee of  a  chattel  mortgage  is  entitled  to 
the  possession  of  the  property  before  the 
mortgage  becomes  due.  If  so  the  assignee  is 
certainly  entitled  to  such  possession  after  the 
debt  falls  due.  11  Corp.  Jurls^  671,  $  432 ;  5 
R.  0.  L.  473 ;  Stewart  v.  Price,  64  Kan.  191, 
67  Pac.  658,  64  L.  R.  A.  618,  and  notes. 

The  other  assignments  of  error  are  wlUk- 
out  merit,  and  need  not  be  discussed. 

No  error. 

07*    M.    C.    167) 
HALiL  flt  bL  V.  STiBMINa  et  aL     (No.  21.) 

(Supreme  Court  of  North  Carolina.     OcC  3, 
19170 

3,   SULVKS     $=3l4  —  CHILOBBIf     0¥     SlaVBB  — 

Rioht.  or  Iwhebitawc*— Evidence. 
In  a  suit  where  plaintiff  claimed  that  she 
was  entitled  to  a  portion  of  her  deceased  fa- 
ther's property,  under  Statute  of  Descents  (Re- 
visal  1905,  c.  80)  rule  13,  providing  that  tbe 
children  of  colored  parents  born  at  any  time 
before  the  1st  day  of  January,  1868,  of  persons 
living  together  as  man  and  wife,  arc  hereby  de- 
clared legitimate  children,  with  all  the  rights  of 
heirs  at  law,  and  next  of  kin  with  remtect  to 
the  estates  of  such  parents,  evidence  h«U  sufB- 
dent,  if  believed,  to  show  a  living  togettier  of 
plaintiff's  slave  parents  as  man  and  wife  in  ex- 
clusive association  when  plaintiff  was  bom,  en- 
titling her  to  a  portion  of  her  father's  property, 
making  an  order  of  nonsuit  erroneous. 

2.  Evidence  «=»291— Qoestions  of  Pkdigbeb 
AND  Race  Ancestbt. 
In  a  suit  to  establish  plaintiff's  right  to  a 
share  of  htr  deceased  father's  estate,  it  was 
error  to  exclude  testimony  as  to  statements 
bv  the  father  relative  to  his  first  wife,  and  that 
plaintiff  was  a  daughter  by  such  wife ;  it  being 
the  accepted  practice  that  in  questions  of  pedi- 
gree and  race  ancestry  the  declarations  of  de- 
ceased relatives  made  ante  litem  motam  may  be 
received  in  evidence,  and  that  such  testimony  is 
not  always  restricted  to  the  expressed  declara- 
tions of  the  parties,  but  may  be  extended  to  in- 
clude treatment  and  conduct  of  the  parties  to- 
ward each  other,  where  such  facts  are  relevant 
and  tend  to  establish  the  relationship  claimed. 

Aiv>eal  from  Superior  Court,  Pasquotank 
County;  Jnstioe, Judges 

Suit  by  Cora  Hall  and  anodier  against 
Joshua  Fleming  and  others.  From  a  Judg- 
ment of  nonsuit,  plaintiff  named  appeals.  Re- 
versed. 

It  appeared  that  the  property  described  In 
the  petition  belonged  to  Joshua  Fleming,  de- 
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ceased,  who  was  a  slave  before  the  tennlna- 
aoii  of  the  Civil  War.  Plaintiff,  Cora  Hall, 
claimed  that  she  was  a  daughter  of  Joshua 
Fleming,  bom  to  him  before  January  1, 1868, 
by  an  alleged  wife,  Judith  Carey,  and  that 
she  was  entitled,  as  heir,  to  a  portion  of  her 
deceased  father's  property,  under  rule  13  of 
our  Statute  of  Descents.  Revisal  1905,  c.  30. 
Defendant,  Joshua  Fleming,  Jr.,  was  one  of 
eight  children  of  said  Joshua,  Sr.,  by  his  wife, 
Elizabeth  Norcum,  all  admitted  to  be  hein  at 
law,  and  whose  Interests  In  the  property  were 
held  by  defendant,  Joshua,  Jr.,  except  that  of 
lilUe  Blanch  Spellman,  an  Infant  child  of  a 
deceased  daughter,  who  sues  by  her  next 
friend.  Plaintiff  Cora  Hall  and  this  grand- 
child instituted  these  proceedings,  alleging 
that  they  were  tenants  in  common  with  de- 
fendant of  the  land  in  question.  Defendant, 
admitting  that  he  was  tenant  in  common 
with  LUUe  Spellman,  the  grandchild,  denied 
that  Cora  Hall  had  any  interest  in  the  prop- 
erty. On  the  trial,  there  was  evidence  on  the 
part  of  plaintiff  tending  to  show  that  Joshua 
Fleming,  deceased,  and  Judith  Carey  were 
slaves  before  the  war;  that  Joshua  lived  at 
Boiling  Hall,  owned  by  CcL  Boiling,  and 
Jndlth  at  Judge  Leak's  a  few  miles  off;  that 
they  were  married  In  the  year  1864,  and  lived 
together  as  man  and  wife  for  two  or  more 
years  till  Joshua  was  sold  and  moved  to  Eden- 
ton,  N.  C,  and  that,  while  they  lived  together 
as  man  aiid  wife,  Cora,  one  of  the  plaintiffs, 
was  bom :  that  they  were  married  by  a  minis- 
ter of  the  gospel ;  that  Joshua  Fleming  called 
Cora  his  daughter,  and  Judith  Carey  was  later 
married  again  in  Virginia.  At  the  close  of  the 
testimony,  on  motion,  there  was  judgment  of 
nonsuit,  and  plaintiff  Cora  Hall  excepted  and 
appealed,  assigning  for  error  said  order  of 
nonsuit,  and  also  the  exclusion  of  certain 
evidence  offered  by  plaintiff ;  his  honor's  rul- 
ing thereon  having  been  duly  excepted  to  as 
follows: 

Exception  1:  "Florence  Bright,  admitted  to 
be  one  of  the  children  by  his  wife,  Elizabeth, 
was  asked:  'Did  you  ever  hear  your  father  say 
anything  about  any  other  marriage?'  She  would 
have  testified  that  she  heard  her  father  say  that 
he  was  married  before  the  war,  in  Virginia,. to 
Judith  Carey,  and  was  living  with  her  as  his 
wife,  and  bad  one  child,  Cora  Hall ;  that  he 
was  a  slave  at  the  time  and  was  sold  and  re- 
moved to  North  Carolina." 

Exception  2:  "  'Do  you  know  anything  about 
your  father  claiming  Cora  Hall  as  his  daugh- 
ter? The  plaintiff  would  have  proved  by  the 
answer  to  this  question  that  the  witness  neard 
iter  father  say  on  more  than  one  occasion  that 
Cora  Hall  was  his  diild  by  his  first  wife." 

Exception  3:  "  'When  she  came  to  visit  yon, 
how  was  she  received  by  your  father, .  Rev.  J. 
A.  Fleming?'  The  witness'  answer  to  this  would 
have  been  that  Cora  Hall  visited  Joshua  A. 
Fleming  in  1S86  in  Elizabeth  City  and  at  other 
times;  that  be  treated  her  as  bis  child,  calling 
her  daughter,  and  told  his  children  that  she  was 
his  daughter  by  his  first  wife." 

Exception  4:  "Primus  Williams,  a  witness  for 
the  plamtiff,  was  asked:  'Did  he  [J.  A.  Fleming] 
daim  her  [Judith  Carey]  as  his  wife  exclusive- 
ly?*   He  would  have  answered:    'Yes.'" 

Exception  8:  "The  plaintiff  Cora  Hall  was 
asked:  'When  he  introduced  those  people  to  you 


and  your  mother,  what  did  he  say  T  Tlie  plaintiff 
would  have  proved  by  the  answer  to  this  that 
be  took  his  son-in-law  and  several  friends  to  the 
home  of  her  mother  and  introduced  them  to  her 
as  his  first  wife." 

Exception  10:  "John  Gr^ory,  a  witness  for 
the  plaintiff,  was  asked:  'Did  you  ever  hear 
Joshua  A.  Fleming  say  what  relation  Cora  Hall 
was  to  him?'  PlaintiS  would  have  proved  by 
this  witness  that  Joshua  A.  Fleming  stated  to 
him  that  Cora  Hall  was  his  daughter  by  his 
first  wife." 

Aydlett  &  Simpson,  of  Elizabeth  City,  for 
appellant  Ward  &  Thompson,  of  Elizabeth 
City,  for  appellees. 

HOKE,  J.  [1]  Our  Statute  of  Descents, 
(Revisal  1905,  <diap.  30)  rule  13,  provides 
that: 

"The  children  of  colored  parents,  bom  at  any 
time  before  the  first  day  of  Januair,  1868,  of 
persons  living  together  as  man  and  wife,  are 
nerd>y  declared  legitimate  children  of  such  par- 
ents or  of  either  one  of  them,  with  all  the 'rights 
of  heirs  at  law  and  next  of  kin  with  respect  to 
the  estate  or  estates  of  any  such  parents,  or 
either  one  of  them,"  etc. 

There  was  evidence  admitted  tending  to 
bring  the  case  of  this  claimant,  Cora  Hall, 
directly  within  the  provlsiona  of  the  statute, 
and,  on  the  record,  we  are  of  opinion  that  the 
order  of  nonsuit  should  be  set  aside.  True,  as 
contended  by  defendant,  the  court  has  held 
in  several  dedsions  that,  in  order  to  the  oi>- 
eration  of  the  statute,  the  paternity  of  the 
child  must  be  shown,  and  that  the  living  to- 
gether by  the  parties  as  man  and  wife  must 
have  been  an  exclusive  association.  Spaugh 
V.  Hartman,  150  N.  0.  454,  64  S.  a  198; 
Branch  v.  Walker,  102  N.  C.  35,  8  S.  B.  896. 
But  these  decisions  and  the  statute  itself 
must  be  interpreted  and  construed  in  refer- 
ence to  the  terms  employed  and  the  facts  and 
conditions  presented,  and  which  they  were  in- 
tended to  regulate  and  control. 

We  know  that,  while  persons  in  slavery 
were  allowed  to  go  through  the  forms  of 
marriage  and  to  live  In  that  association,  it 
was  not  regarded  as  a  full  and  perfect  mar- 
riage, but,  under  the  system,  was  subject  to 
the  paramount  rights  of  ownership,  and, 
when  a  slave  who  bad  so  married  was  sold 
or  removed  by  his  owner  to  a  distant  locality, 
Involving  a  physical  separation,  the  parties 
were  allowed  to  marry  again,  and  it  was 
usual  and  customary  for  them  to  do  so.  In 
holding,  therefore,  that  this  association  must 
be  exclusive,  it  was  not  at  all  intended  that  it 
shotild  be  enduring  or  in  strict  personal  fidel- 
ity while  it  continued.  Croom  v.  Whitehead, 
93  S.  E.  864,  at  the  present  term.  If  It  was 
exclusive  dnrlng  the  period  covered  by  the  as- 
sociation, a  child  bom  during  such  associa- 
tion would  come  within  the  meaning  and  pur- 
pose of  the  law.  We  know,  further,  that,  not 
Infrequently,  the  slaves  of  different  owners 
were  allowed  to  enter  on  these  marriages, 
and,  when  they  did  so.  It  was  customary  for 
the  man  to  visit  and  associate  with  bis  wite 
at  stated  periods,  and  when  this  custom  was 
followed,  it  should  properly  be  considered  "a 
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living  together  as  man  and  wife,"  as  contem- 
plated by  the  statute,  and,  as  heretofore  stat- 
ed, there  was  testimony  received  tending  to 
show  that  such  a  marriage  took  place  be- 
tween Joshua  Fleming,  deceased,  and  a  for- 
mer wife,  Judith,  mother  of  Cora  Hall ;  that 
they  lived  together  as  husband  and  wife,  and 
the  claimant  was  bom  to  them  during  such 
association ;  and,  If  these  facts  are  accepted 
by  the  Jury,  It  would  establish  her  right  to 
inherit  her  portion  of  her  father's  property. 

[2]  Again,  it  is  the  accepted  principle  that, 
in  questions  of  pedigree  and  race  ancestry, 
the  declarations  of  deceased  relatives,  made 
ante  litem  raotam,  may  be  received  in  evi- 
dence, and  that  such  testimony  is  not  always 
restricted  to  the  expressed  declarations  of 
the  parties  either  oral  or  written,  but,  un- 
der certain  circumstances,  may  be  extended 
to  Include  treatment  and  conduct  of  parties 
towards  ea<a»  other,  where  such  facts  are  rel- 
evant and  tend  naturally  to  establish  the  re- 
lationship as  claimed.  Ewell  v.  Ewell,  163  N. 
C.  233,  70  S.  E.  509,  Ann.  Cas.  1915IJ.  373; 
Rollins  V.  Wicker,  154  N.  C.  659, 70  S.  E.  934; 
Walker  v.  Walker,  151  N.  C.  164,  66  S.  E.  923 ; 
Gllllland  v.  Board  of  Education,  141  N.  C.  482, 
54  S.  E.  413 ;  Mofflt  V.  Wltherspoon,  32  N.  O. 
185 ;   Jones  on  Evidence  (2d  Ed.)  §  312. 

Under  these  decisions,  and  the  principle 
they  uphold,  we  think  the  evidence  offered 
should  have  been  received,  and,  for  the  errors 
Indicated,  the  Judgment  of  nonsuit  as  to  Cora 
Hall  must  be  set  aside,  and  her  cause  re- 
ferred to  the  decision  of  the  Jury. 

Reversed. 

(174   N.   C.   203) 

RANDOLPH  et  ux.  v.  McGOWANS. 
(No.  176.) 

(Supreme  Court  of  North   Carolina.     Oct.  8. 
1917.) 

Rbplktin  <8=>124(1)— Liabilitt  on  Fobth- 
COMINO  BONI>— DESTBUCTION  OP  Propertt. 
Where  defendant,  in  an  action  to  recover 
possession  of  a  cow,  replevied  when  the  cow 
was  seized  by  the  sheriff  In  plaintiff's  ancillary 
proceeding  of  claim  aud  delivery,  and  took  the 
cow  back  Into  his  possession,  giving  the  stat- 
utory forthcoming  bond,  conditioned  that  if  the 
property  be  returned  to  defendant,  it  shall  be  de- 
livered to  plaintiff  with  damages  for  its  deteri- 
oration and  detention,  but  if  such  delivery  can- 
not for  any  cause  be  had,  plnintiff  shall  be  paid 
such  sum  as  may  be  recovere<l  aj^ainst  defendant 
for  the  value  of  the  property,  and  the  cow  died 
from  nnturnl  causes  before  the  action  was  tried, 
and  plaintiff  was  adjudged  the  owner,  defend- 
ant was  liable  for  her  value  at  the  date  of  re- 
plevying. 

Appeal  from  Superior  C!ourt,  Pitt  County; 
Stacy,  Judge. 

Action  by  P.  R.  Randolph,  and  wife  against 
Ernest  McGowans.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    No  error. 

Civil  action  upon  these  issues: 

"(1)  Was  the  plaintiff  the  owner  and  enti- 
tled to  the  immediate  possession  of  the  cow  de- 
scribed in  the  complaint  at  the  institution  of 
this  suit?    Answer:    Tes. 


,   (2)  What  was  the  value  of  said  cow  at  the 
time  of  the  Bheriffs  seizure?    Answer:    $25. 

"(3)  Was  the  cow's  death  occasioned  by  the 
negligence  of  the  defendant?    Answer:  No." 

The  defendant  moved  for  Judgment  upon 
the  issues  that  he  go  without  day  and  recov- 
er costs.    The  court  rendered  Judgment: 

That  plaintitf  "be  declared  to  have  been  the 
owner  of  the  cow  described  in  the  complaint  at 
the  institution  of  this  suit,  and  it  being  made 
to  appear  to  the  court  that  during  the  penden- 
cy of  this  action  that  the  said  cow  has  died, 
and  cannot  be  returned  to  the  plaintiff,  it  is 
now  ordered  and  adjudged  that  the  plaintiffs 
recover  of  the  defendant  and  the  surety  on  bis 
bond,  to  wit,  C.  H,  Mills,  the  peimlty  of  the 
bond  to  be  discharged  on  the  payment  of  the 
sum  of  $25,  with  interest  thereon  from  the 
day  of  February,  1915,  and  the  costs  of 


the  action  to  be  taxed  by  the  clerk." 
Defendant  appealed. 

Skinner  &  Cooper,  of  Greenville,  for  appel- 
lant. Albion  Dunn,  of  Greenville,  for  ap- 
pellees. 

BROWN,  J.  This  la  a  civil  action  insti- 
tuted to  recover  possession  of  a  cow.  Plain- 
tiff at  commencement  of  the  action  took  oat  , 
the  ancillary  proceeding  of  claim  and  delivery.  I 
I>efendant  replevied  when  the  cow  was  seized 
by  the  sheriff  and  took  the  cow  back  into  bis 
possession.  In  order  to  do  so  he  was  required 
to  give  the  bond  required  by  the  statute,  the 
condition  of  which  Is  as  J^oUows: 

"That  if  the  said  property  be  returned  to 
the  defendant,  it  shall  be  delivered  to  the  plain- 
tiff with  damages  for  Its  deterioration  and  de- 
tention ;  if  such  delivery  cannot  for  any  cause 
be  had,  that  the  plaintiff  shall  be  paid  such  sum 
as  may  be  recovered  against  the  defendant  for 
the  value  of  the  property  at  the  time  of  the 
wrongful  taking  or  detention,  with  interest 
thereon  as  damages  for  such  taking  and  deteo- 
aon." 

The  appeal  presents  the  question:  Is  the 
defendant  liable  for  the  value  of  the  cow  at 
the  date  he  replevied,  although  the  animal 
died  from  natural  causes  before  the  actios 
was  tried?  We  think  the  court  below  prop- 
erly held  that  he  is. 

The  former  action  of  replevin  In  this  state 
Is  regulated  by  statute.  It  is  a  civil  action 
to  "recover  personal  property.  The  plaintiff 
has  the  right  and  usually  does  avail  himself 
of  the  ancillary  proceeding  of  claim  and  de- 
livery In  which  the  plaintiff  is  required  to 
give  a  bond  before  he  can  take  the  property, 
and  in  which  the  defendant  has  the  right  to 
have  the  property  reburned  to  him  to  await 
the  termination  of  the  action.  The  defend- 
ant is  then  required  to  give  bond,  the  condi- 
tion of  which  is  above  quoted. 

This  subject  has'  been  discussed  in  a  num- 
ber of  cases  and  decided  in  different  way^ 
but  the  overwhelming  weight  of  authority  is 
to  the  effect  that  the  plaintiff  in  possession  of 
the  property  under  a  replevin  bond  or  the 
defendant  in  possession  under  a  forthcoming 
bond  is  liable  under  all  conditi<»is  for  tbe 
reburn  of  the  property.  If  the  action  is  de- 
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-elded  against  him.  The  fact  tliat  a  return 
«annot  be  had  of  the  property  Is  caused  by 
the  act  of  God  or  other  unavoidable  causes 
l)eyond  his  control  Is  of  no  avail  to  reUeve 
him  from  his  obligation. 

A  defendant  In  possession  of  property  un- 
der a  forthcoming  bond  is  not  a  bailee  in  any 
sense,  but  he  is  claiming  the  property  a^  Its 
owner.  If  hla  claim  is  decided  adversely  to 
hhn,  his  possession  has  been  wrongful  ab 
initio,  and  in  violation  of  the  rights  of  the 
true  owner.  Therefore  the  best  considered 
authorities  hold  that  he  cannot  escape  lia- 
Wlity  for  failure  to  return  the  property  as 
conditioned  in  his  bond  by  showing  that  the 
failure  comes  from  circumstances  beyond  bis 
control.  This  was  the  doctrine  of  the  com- 
mon law. 

"So,  if  the  defendant  claims  the  property  or 
lays  that  he  did  not  talce  it,  if  in  the  meantime 
the  beasts  die  or  are  sold,  so  that  he  cannot  have 
a  return,  he  may  recover  all  in  damages,  if  it 
be  found  for  him."  Hale's  Notes,  Fitzherbert, 
Nat  Brev.  69. 

The  failure  upon  the  part  of  the  defendant 
to  establish  his  title  makes  him  a  wrongdoer, 
and,  being  such,  be  la  not  permitted  to  set 
up  the  destruction  of  the  property  while 
wrongfully  withheld  from  the  plalntUt  as-  a 
discharge  of  his  obligation  to  return  the  goods 
or  pay  their  value  and  damages.  Shlnn,  Re- 
plevin, {  812 :  24  A.  &  E.  Enc.  Law,  p.  536 ; 
Wells,  Replevin,  {  455;  6  Bacon's  Abridg- 
ment, 67;  George  v.  Hewlett,  70  Miss.  1,  12 
South.  855,  35  Am.  St.  Rep.  626;  Suppiger  v, 
Gruaz,  137  111.  216,  27  N.  E.  22;  Hlnkson 
V.  Morrison,  47  Iowa,  167;  Scott  v.  Hughes, 
9  B.  Mon.  (Ky.)  104;  Blaker  v.  Sands,  29 
Kan.  551;  De  Thomas  v.  Wltherby,  61  Gal. 
92,  44  Am.  Rep.  542. 

In  this  case  the  court  says: 

"A  plaintiff,  not  being  the  owner  of  goods, 
-who  takes  them  out  of  possession  of  the  real 
owner,  holds  them  in  his  own  wrong,  and  at  hi!> 
own  risk.  He  has  deprived  the  real  owner  of 
the  possession,  and  has  also  deprived  him  of 
the  means  of  disposing  of  the  property  pending 
the  litigation;  and  when  at  the  end  of  perhaps 
a  protracted  litigation,  it  is  determined  that  the 
plaintiff  in  the  replevin  suit  had  no  right  to  the 
possession  of  the  goods,  and  judgment  is  render- 
ed against  him  for  the  return  of  the  property,  or 
its  value,  he  cannot  on  principle  or  authority 
be  excused  from  satisfying  said  judgment  un- 
der a  plea  that  the  property  has  been  lost  in 
his  hands,  even  by  the  act  of  God." 

This  subject  Is  very  fully  discussed  in  a 
very  learned  opinion  by  Lurton,  Circuit 
Judge,  in  Lumber  Co.  v.  Blanks,  133  Fed. 
479,  66  C.  0.  A.  353,  69  L.  R.  A.  283,  and  in 
the  notes  to  that  case,  where  all  the  author- 
ities are  collected  and  commented  upon  by 
the  learned  annotator,  who  states  the  rule  to 
be  as  we  have  stated  It  in  all  the  courts  of 
this  country  with  a  few  exceptions. 

This  court  decided  in  1791,  in  Skipper  ▼. 
Hargrove,  1  N.  C.  27,  that: 

"In  detinue  the  plaintiff  shall  have  judgment, 
though  the  slave  for  which  the  action  was 
brought  has  died  since  the  demand." 


This  case,  however,  It  is  claimed.  Is  over- 
ruled by  Bethea  v.  McLennon,  23  N.  C.  527. 

In  the  latter  case  Judge  Gaston  says: 

"The  termination  of  the  plaintiffB  interests  in 
the  goods,  which  in  law  necessarily  follows  when 
the  goods  ceased  to  be,  not  having  been  caused 
by  his  own  act,  may  change  the  nature  of  the 
plaintiff's  action,  so  far  as  it  demands  a  resti- 
tution of  the  goods  themselves,  but  it  does  not 
impair  his  claim  for  damages,  because  of  the 
unlawful  detention  thereof." 

We  would  infer  from  this  quotation  that, 
while  the  court  could  not  render  judgment 
for  the  property  in  specie,  It  could  render 
judgment  In  the  same  action  for  its  value, 
but,  however  that  may  be,  the  statutory  pro- 
ceeding of  claim  and  delivery  ancillary  to 
the  civil  action  has  superseded  the  old  com- 
mon-law forms  of  action,  and  the  condition 
of  the  bond  is  that  the  property  shall  be  paid 
for  If  for  any  reason  it  cannot  be  returned. 
There  seems  to  be  no  exception.  This  Is 
strictly  in  line  with  the  English  courts,  as 
well  as  t'ne  great  majority  of  our  own.  See, 
also,  Sedgwick  on  Damages,  {  636A,  where 
the  subject  is  discussed. 

A  New  York  ca.se  is  cited  and  relied  upon 
by  the  defendant,  Burke  v.  'Graham.  106  App. 
Dlv.  108,-  94  N.  T.  Supp.  559,  which  would 
seem  to  support  Ills  position.  We  think,  how- 
ever, that  the  New  York  statute  differs  from 
ours,  and  as  the  matter  Is  one  of  statutory 
regulation,  we  base  our  decision  upon  the 
language  of  our  statute,  which  makes  the  par- 
ty giving  the  bond  and  taking  the  property 
and  remaining  in  possession  of  it  practically 
an  Insurer. 

No  error. 


(174  N.  C.  171) 
WALLACE  V.  NORFOLK  SOUTHERN  R. 
CO.  (No.  23.) 

(Supreme  Court  of  North  Carolina.     Oct.  3, 
1917.) 

1.  Cabbiebs  $=9247(5)— Passenoebs— Aban- 
doning IlioHTs— Leaving  Tbain. 

A  passuiger  does  not  lose  his  rights  as  such 
by  leaving  the  train  temporarily  at  an  inter- 
mediate station  for  a  lawful  purpose,  as  regards 
liability  for  his  injury  while  reboarding  the 
train. 

2.  Tbial  «=s>252(10)  —  Instbuctions  —  Re- 
quests—Applicability  TO  Evidence. 

Defendant's  requested  instruction,  that  it 
was  not  negligent  if  the  jury  found  tho  facts 
with  reference  to  the  injury  to  be  as  testified  by 
witness,  was  objectionable,  where  he  did  not 
testify  to  the  facts  of  the  accident,  but  to  plain- 
tiff having  told  him  the  circumstances  were  as 
detailed  by  him. 

3.  Tbial  <8=>244(2)  —  Instbuctions  —  Sin- 
gling OUT  Testimony. 

An  instruction  singling  out  the  testimony  of 
one  witness  and  directing  the  jury's  attention 
thereto,  instead  of  to  all  the  evidence  bearing 
on  the  issue,  is  objectionable. 

4.  Cabbiebs  <S=»328(3)  —  Injubt  to  Passen- 
ger—Xeolioence  and  CONTBIBtJTOBY  NEG- 
LIGENCE—EVIDENCE. 

That  passenger  thrown  from  the  car  steps 
by  a  violent  movement  of  the  train  had  got  on 
after  the  train  started  bears  on  his  contributory 
negligence ;   not  the  carrier's  negligence. 
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6.  Cabkiebs  4=3S28(3)— Iitjttbt  of  Passeitoeb 

— OONTRIBUTOBT   NkOLIOSNCX  —   BOABDIKO 

Moving  Tbain. 
It  U  not  always  contributory  negligence  for 
a  passenger  to  get  on  a  train  while  It  is  in  mo- 
tion. 

Ai>peal  from  Superior  Court,  Beaufort 
County ;  F.  A.  toanlels,  Judge. 

Action  by  B.  F.  "Wallace  against  the  Nor- 
folk Soutbem  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Tbis  is  an  action  to  recoTer  damages  for 
personal  injury  caused,  as  the  plaintiff  alleg- 
es, by  the  negligence  of  the  defendant,  in 
that,  while  getting  on  the  train  at  Plnetown 
as  a  passenger,  ^e  defendant  negligently 
caused  its  train  to  move  suddenly  and  with  a 
violent  Jerk,  which  caused  him  to  fall  and  to 
be  seriously  injured.  The  defendant  denies 
negligence,  and  contends  that  the  plalntifT 
was  not  a  passenger  at  the  time  of  his  in- 
jury, and  that  he  was  injured  by  his  own 
contributory  negligence,  in  that  he  was  try- 
ing to  get  on  a  moving  train. 

All  of  the  evidence  tends  to  prove  that  the 
plaintiff  became  .a  passenger  of  the  defend- 
ant at  Washington,  N.  C,  and  that  his  des- 
tination was  Mizell;  that  he  left  the  train 
temporarily  at  Plnetown,  an  intermediate 
station,  at  which  the  train  8t(H>ped  two  or 
three  minutes,  for  the  purpose  of  meeting 
some  one  on  business,  and  that  be  was  in- 
jured when  returning  to  the  train. 

The  evidence  of  the  plaintiff  tends  to  prove 
that  the  train  was  not  in  motion  when  he 
stepped  on  the  train,  that  there  was  Ice  on 
the  step,  and  that  while  on  the  steps  entering 
the  train  there  was  a  violent,  unusual  move- 
ment of  the  train,  which  caused  his  injury. 

The  evidence  of  the  defendant  tends  to 
prove  that  there  was  no  violent  movement  of 
the  train,  and  only  such  as  was  usual  and 
necessary,  and  that  the  train  was  in  motion 
when  the  plaintiff  attempted  to  return  to  it 

Dr.  Hunter,  a  witness  for  the  defendant, 
testified  to  a  conversation  with  the  plaintiff 
on  the  morning  of  his  injury,  while  in  the 
hospital,  as  follows: 

"He  told  me  that  morning  how  it  happened. 
He  said  he  went  to  Washington  that  afternoon 
and  was  going  bad;  on  the  night  train  to  Mizell 
to  meet  a  man  named  Cherry,  and  that  when  he 
got  to  Pinetown  be  got  off  the  day  coach  and 
walked  back  and  crossed  over  the  rear  of  the 
day  coach  to  the  woods  side,  that  is,  the  side  op- 
posite the  depot,  and  that  then  he  walked  back 
towards  the  Pullman  cars  lookioK  for  his  man, 
and  then  turned  around  and  walked  back  a 
way,  and  by  that  time  the  car  was  moving,  and 
he  grasped  the  handle  of  the  steps  of  the  car  of 
the  front  coadi  and  missed  his  handhold  and 
his  body  swung  between  the  two  coaches.  He 
said  that  the  steps  of  the  car  that  was  coming 
hit  him  in  his  right  side.  He  grasped  the  ratt 
of  the  passenger  coach  and  missed  the  steps  with 
bis  feet,  and  that  the  steps  of  the  on-comini; 
car  struck  him  on  the  right  side,  and  that  he  tell 
under  the  cars,  and  that  he  realized  he  only 
bad  a  second  to  get  out,  and  that  be  put  his 
right  foot  on  the  rail  and  pushed  himself  out 
and  got  clear  all  except  the  foot  that  was  on 


the  rail,  and  that  the  wheel  of  the  car  ran  over 
him.  He  said  that  when  he  started  to  get  on 
the  train  he  was  on  the  opposite  side  from  the 
station.  I  don't  think  any  one  on  the  station 
side  could  have  seen  him  unless  they  were  lott- 
ing especially  for  him — ^he  said  that  the  car  was 
moving  was  the  reason  he  missed  it.  I  am  a 
friend  of  Mr.  Wallace.  I  have  treated  him  for 
delirium  tremens.  He  said  he  grabbed  the 
handrail  and  that  the  steps  immediately  behind 
struck  his  side.  It  was  a  year  or  more  before 
this  happened  that  I  treated  him  for  delirium 
tremens.  I  dont  know  how  long  he  bad  been 
drinking  liquor.  He  was  not  drinking  the  night 
this  happened." 

Preceding  the  testimony  of  Dr.  Htmter, 
Idalnttff  testified: 

"I  couldn't  say  for  certain  whether  I  told  Dr. 
Hunter  how  I  got  hurt  or  not.  I  dmi't  remem- 
ber whether  I  did  or  not.  I  don't  remember 
whether  I  told  him  that  the  train  was  in  motion 
and  that  I  caught  hold  of  one  of  the  handrails 
and  that  the  Pullman  step  struck  me.  I  couldn't 
say  whether  I  made  that  statement  or  not.  A 
man  in  the  fix  I  was  in  would  be  liable  to  tdl 
anything.  He  wouldn't  be  liable  to  tell  a  story 
if  he  knew  what  he  was  doing  at  that  time.  If 
I  knew  what  I  was  saying,  what  I  told  Dr. 
Hunter  was  the  truth,  because  I  had  no  object 
in  telling  him  anything  but  the  truth." 

Following  the  testimony  of  Dr.  Htrnter, 
plaintiff  waa  recalled  and  said,  "I  don't  re- 
member that  he  talked  to  me  at  all."  Plain- 
tiff also  testified,  on  hla  direct  examlnatloii, 
that,  when  the  train  started  up  at  Plnetown, 
"I  was  starting  up  the  step  and  looked 
around  to  see  If  I  saw  Cherry  coming  when 
they  snatched  the  train.  It  was  a  hard 
snatch,  hard  enough  that  it  pulled  my  left 
hand  loose,  and  I  swung  around  and  hit  the 
side  of  the  car  and  went  under.  The  steps 
were  sleety,  I  saw  them.  When  the  train 
snatched,  I  swung  around  and  bit  the  side  of 
the  car,  and  that  wrung  my  hand  loose,  and 
I  fell  to  the  ground  and  my  foot  was  cat  off 
while  I  was  down  there." 

The  defendant  requested  the  court  to 
charge  the  Jury  as  follows: 

(1)  The  court  charges  fou  that  if  yon  find 
from  the  evidence  that  plaintiff  dismounted  from 
the  train,  left  the  station,  and  went  on  the  op- 
posite side  of  the  track  from  where  it  took  on 
and  put  off  passengers,  and  that  the  defendant 
was  not  notified  of  the  intention  of  the  plaintiff 
to  leave  the  train  for  a  temporary  purpose,  then 
the  contract  ot  carriage  between  the  plaintiff 
and  defendant  would  have  terminated,  and  that 
the  defendant  wonld  not  owe  any  duty  to  the 
jriaintiff  except  not  to  injure  him  knowingly; 
and  it  will  he  your  duty  on  all  of  the  evid^ce, 
if  you  should  find  these  facts  to  be  true^  fa>  an- 
swer the  first  issue,  "No." 

(2)  The  court  charges  you  that,  if  you  should 
find  the  true  facts  with  reference  to  this  injury 
to  be  as  testified  to  by  Dr.  Hunter  and  as  dis- 
closed by  his  statement  which  was  introduced 
in  evldience,  there  would  be  no  negligence  on  the 
part  of  the  defendant,  and  you  should  answer 
the  first  issne,  "No." 

(3)  The  court  charges  you  that  if  you  find, 
from  all  of  the  evidence,  that  plaintiff  attempt- 
ed to  board  the  train  after  it  had  started  up, 
and  missed  his  foot  hold  or  hand  bold,  yon 
should  answer  the  seccmd  issue,  "Yes." 

The  court  refased  to  give  the  first  butroe- 
tlon  and  did  not  give  the  others  except  as 
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they  appear  In  the  charge,  and  the  defendant 
excepted. 

There  was  no  motion  for  Jtidgment  of  non- 
suit, and  no  request  for  peremptory  Instruc- 
tion. 

The  Jury  returned  the  following  verdict: 

(1)  Was  the.  plaintiff  injured  by  the  negligence 
of  the  defendant,  as  alleged?    Answer:   Yes. 

(2)  Did  plaintiff  contributs  to  his  mjury  by 
his    own   negligence  as  alleged   by  defendant? 

(3)  WTiat  damages,  if  any,  is  plaintiff  entitled 
to  recover?    Answer:   $2,900. 

Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  the  defendant  wPealed. 

Small,  MacLean,  Bragaw  ft  Rodman,  of 
Washington.  N.  C,  for  appellant  Ward  ft 
Grimes,  of  Washington,  N.  C,  for  appellee. 

ALLEN,  iJ;  (after  stating  the  facts  as 
fthove).  [1]  There  Is  authority  for  the  posi- 
tion presented  by  the  defendant  in  the  first 
prayer  for  Instruction  (State  v.  Grand  Trunk 
Ry.  Co.,  68  Me.  176,  4  Am.  Rep.  268;  De  Kay 
T.  Railroad,  41  Minn.  ITS,  48  N.  W.  182,  4  L. 
R.  A.  632,  16  Am.  St  Rep.  687);  but  the 
better  rule,  and  one  supported  by  the  weight 
of  authority,  Is  that  a  passenger  does  not 
lose  his  rights  as  such  by  leaving  the  train 
temporarily  at  an  intermediate  station  for  a 
lavrful  purpose  aO  C.  J.  624;  4  R.  C.  I..  1040; 
Railroad  v.  SaUer,  64  Neb.  636,  90  N.  W.  649, 
67  U  R>  A.  890;  Dodge  v.  Railroad,  148 
Mass.  207, 19  N.  E.  373,  2  L.  R.  A  S3,  12  Am. 
St.  Hep.  641 ;  Parsons  v.  Railroad,  US  N.  X. 
356,  21  N.  £1  14S,  3  L.  R.  A.  683,  10  Am.  St 
Rep.  450;  Railroad  v.  CSoggina.  32  0.  O.  A.  1, 
88  Fed.  465,  and  other  authorities  In  the  note 
to  the  citation  to  Corpus  Juris  and  Ruliqg 
Case  Law). 

The  author  in  Corpos  Juris  states  the 
principle  as  follows: 

"The  relation  ordinarily  terminates  when  a 
passenger  cboosea  to  abandon  his  jonmey  at  a 
point  before  readiing  the  place  to  which  be  is 
aititled  to  ride.  But  a  temirarary  departure 
from  the  train  for  any  good  or  reasonable  cause, 
without  an  intention  to  abandon  transportation, 
does  not  terminate  the  relation.  As  a  general 
rule,  a  passenger  does  not  lose  his  character  as 
snch  by  merely  temporarily  alighting  at  an  in- 
termediate station,  with  the  express  or  implied 
consent  of  the  carrier,  for  any  reasonable  and 
nsual  parpose,  such  as  the  procuring  of  refresh- 
ment, the  sending  or  receiving  of  telegrams,  or 
for  the  purpose  of  exercising  by  walking  np  and 
down  the  platform,  or  even  from  motives  of  ca- 
riosity." 

And  the  court  In  the  Nebraska  case: 

"In  this  country  of  long  journeys  by  railway 
trains,  there  can  be  no  impropriety  in  a  passen- 
ger claiming  the  right,  which  may  be  said  to 
be  established  by  lon^  custom,  to  leave  his  car 
at  an  intermediate  point  on  his  journey,  where  a 
stop  of  any  considerable  time  is  made,  to  send 
a  message,  to  obtain  exercise  and  relief  by  walk- 
ing up  and  down  the  platform,  or  to  gratify  his 
curiosity,  provided  he  does  not  interfere  with 
the  employes  of  the  company,  or  run  counter  to 
any  established  rule  brought  to  his  notice.  In 
the  exercise  of  this  privilege  he  does  not  lose  his 
character  of  passenger,  and  the  common-law  du- 
ties of  the  carrier  are  still  to  be  exercised  in  his 
behalf,  and  injuries  received  on  account  of  a 


failure  on  the  part  c^  a  carrier  to  observe  all  its 
duties  toward  him  required  by  the  rales  of  the 
common  law  must  be  responded  to  in  an  action 
for  damages." 

In  the  Massacbussetts  case: 

"To  determine  the  rights  of  the  parties  in  ev- 
ery case,  the  question  to  be  answered  is:  What 
shall  they  be  deemed  to  have  contemplated  by 
their  contract?  The  passenger,  without  losing 
his  rights  while  he  is  in  those  places  to  which 
the  carrier's  care  should  extend,  may  do  what- 
ever is  naturally  and  ordinarily  incidental  to  his 
passage.  If  there  are  telegraph  offices  at  sta- 
tions along  the  railroad,  and  the  carrier  furnish- 
es in  its  cars  blanks  upon  which  to  write  tele- 
graphic messages,  and  stops  its  train  at  stations 
long  enough  to  enable  passengers  conveniently 
to  send  such  messages,  a  purchaser  of  a  ticket 
over  the  railroad  has  a  right  to  suppose  that  his 
contract  permits  him  to  leave  his  car  at  a  sta- 
tion for  the  purpose  of  sending  a  telegraphic 
message,  and  ne  has  the  rights  of  a  passenger 
while  alighting  from  the  tram  for  that  purpose, 
and  while  getting  upon  it  to  resume  bis  journey. 
So  of  one  who  leaves  a  train  to  obtain  refresh- 
ments, where  it  is  reasonable  and  proper  for 
him  so  to  do,  and  is  consistent  with  the  safe  con- 
tinuance of  his  journey  in  a  usual  way.  Where 
one  engages  transportation  for  himself  by  a 
conveyance  which  stops  from  time  to  time  along 
his  route,  it  may  well  be  implied,  in  the  absence 
of  anything  to  the  oontrary,  that  he  has  pep- 
mission  to  alight  for  his  own  convenience  at  any 
regular  stopping  place  for  passengers  so  long  as 
he  properly  regards  all  the  carrier's  rules  and 
regulations,  and  provided  that  his  doing  so  does 
not  Interfere  with  the  carrier  In  the  perform- 
ance of  his  duties." 

In  ttie  New  York  case: 

"We  do  not  think  that  a  passenger  on  a  rail- 
road train  loses  his  character  as  such  by  alight- 
ing from  the  cars  at  a  regular  station  from  mo- 
tives of  ather  business  or  curiosity,  although 
he  has  not  yet  arrived  at  the  terminus  of  his 
journey." 

And  in  the  case  from  the  Circuit  Court  of 
Appeals: 

"But  we  think  the  weight  of  authority,  reason, 
and  custom  all  require  us  to  hold  that  where  a 
passenger,  without  objection  by  the  company 
or  its  agents,  alights  at  an  intermediate  station, 
whidi  is  a  station  for  the  discharge  and  recei>- 
tion  of  passengers,  for  any  reasonable  and  usual 
purpose,  like  that  of  refreshment,  of  the  send- 
ing or  receipt  of  telegrams,  or  of  exerpsehy 
walking  up  and  down  the  platform,  or  the  like, 
he  does  not  cease  to  be  a  passenger,  and  is  jus- 
tified in  the  belief  that  the  company  is  exerds- 
ing  due  care. for  his  safety." 

These  authorities  and  the  reasoning  on 
which  they  are  based  are  satisfactory  to  us, 
and  Justify  the  refusal  to  give  the  first  prayer 
for  Instruction. 

[2,3]  There  are  several  objections  to  the 
second  prayer.  In  the  first  place.  Dr.  Hunter 
knew  nothing  of  the  facts  and  did  not  testify 
to  them,  his  evidence  being  confined  to  a 
conversation  with  the  plaintiff;  but  1'  we 
give  a  broader  Interpretation  to  the  prayer, 
It  is  objectionable  as  singling  out  the  evi- 
dence of  one  witness,  and  directing  the  at- 
tention of  the  Jury  to  that  instead  of  to  all 
the  evidence  bearing  upon  the  issue.  The 
answer  to  the  second  issue,  taken  in  con- 
nection With  the  charge,  also  shows  that  the 
Jury  accepted  the  theory  of  the  plaintiff  that 
the  conversation  with  Dr.  Hunter  was  while 
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be  was  In  such  pain  that  he  did  not  know 
what  he  was  saying. 

[4]  Again,  the  statement  made  by  Dr.  Hnn- 
ter  Is  DOt  necessarily  inconsisteat  with  the 
evidence  of  the  plaintiff  at  the  trial  that 
there  was  a  violent  movement  of  the  train, 
and,  if  the  two  could  stand  together,  the 
evidence  of  Dr.  Hunter  was  material  on  the 
second  issue  of  contributory  negligence,  eind. 
not  on  the  first  issue  to  which  the  prayer 
was  directed.  This  is  evidently  the  view  tak- 
en by  his  honor,  as  he  .charged  the  Jury : 

"Now,  if  this  evidence  satisfios  you  by  Its 
greater  weight  that  the  plaintiff  got  off  the  train 
at  Pinetown  holding  a  ticket  for  a  point  beyond 
Pinetown,  got  on  the  opposite  side  of  the  train 
from  the  station,  and  waited  until  after  the 
train  had  started  to  pull  out,  and  that  he  then 
attempted  to  catch  the  train  while  it  was  in 
motion,  then  the  •  plaintiff  would  be  guilty  of 
contributory  negligence,  and  it  would  be  your 
duty  to  answer  the  second  issue,  Tes.' " 

[5]  This  was  perhaps  too  favorable  to  the 
defendant,  as  it  is  not  contributory  negli- 
gence In  all  cases  to  get  on  a  train  while  In 
motion;  but  of  this  the  defendant  cannot 
complain,  and  this  excerpt  from  the  charge 
also  shows  that  the  third  prayer  was  given. 

No  error. 

(174    N.    C.    206) 

BASNIGHT  V,  AMERICAN  MFG.  CO.  et  al. 
(No.  181.) 

{Supreme  CouH  of  North   Carolina.     Oct.   3, 
1917.) 

Principai.  ano  Stjbett  «=»7— Liability  of 

SUBETY— IlUCQALITT   OF  COMTBACT  SeCUBED 

—Statute. 
Where  a  manufacturing  company  made  with 
the  proprietor  of  a  drug  store  a  contract  to  In- 
crease the  store's  husiness  which  was  violative 
of  Revisal  1905,  J  3726.  tbe  statute  against  lot- 
teries and  gift  enterprises,  the  manufacturing 
company's  surety  was  not  liable  to  the  proprie- 
tor of  the  drug  store  for  the  manufacturing  com- 
pany's breach  of  the  illegal  contract  on  the 
ground  that,  the  proprietor  of  the  store  having 
been  induced  to  part  with  his  money  by  reason 
of  the  surety's  indorsement,  the  latter  was  es- 
topped from  maintaining  the  defense  of  illegality 
in  the  principal  contract. 

Appeal  from  Superior  Court,  Pitt  County ; 
Stacy,  Judge. 

Action  by  Thomas  G.  Basnlght  against  the 
American  Manufacturing  Company  and  the 
Southwestern  Insurance  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Service  of  process  having  been  obtained  as 
to  defendant  the  surety  company,  the  issue 
of  liability  was  determined  only  as  to  said 
surety.  At  the  close  of  plaintiff's  testimony, 
on  motion,  there  was  judgment  of  nonsuit, 
and  plaintiff,  having  duly  excepted,  appealed. 

Skinner  &  Cooper  and  S.  3.  Everett,  all  of 
Greenville,  for  appellant.  P.  O.  James  & 
Son,  of  Greenville,  for  appellee  Southwestern 
Ins.  Co. 

HOKE,  J.  There  was  allegation,  with  evi- 
dence on  the  part  of  plaintiff  tending  to  show. 


that  in  1912  the  plaintiff,  owning  a  ptaanuacr 
business  in  Greenville,  N.  C.,  entered  into  a 
contract  with  the  American  Manufacturing 
Company  whereby  the  latter.  In  consideration 
of  the  sum  of  $1,800,  three-fourths  of  which 
had  been  paid,  agreed  to  procure  an  increase 
in  plaintiff's  business  of  $20,000  within  12 
months  from  date  or  to  pay  plaintiff  9  per 
cent  on  any  sum  that  said  Increase  should 
fall  short  of  the  stipulated  amount;  that 
this  increase  was  to  be  brought  about  by 
means  of  an  extensive  advertising  scheme 
owned  and  copyrighted  by  the  company, 
which  was  passed  to  plaintiff,  accompanied 
with  a  book  of  instructions  giving  full  diree- 
tlons  as  to  bow  to  make  the  saiiie  effective 
and  embracing  a  voting  contest  and  the  offer 
of  an  autcHnoblle  and  other  prizes  in  the  ef- 
fort to  stimulate  plaintiff's  trade  and  pat- 
ronage. To  secure  proper  performance  of 
the  contract  on  its  part,  the  company  enter- 
ed into  a  bond  in  the  sum  of  $1,800,  whi<ii 
bond,  attached  to  the  contract,  was  guaran- 
teed by  the  indorsement  of  the  defendant  the 
American  Surety  Company.  Plaintiff  has 
duly  performed  all  the  dependent  stipulations 
of  the  agreement  on  his  part,  but  defendant 
failed  to  obtain  the  Increase  of  business,  the 
deficit  amounting  to  something  like  $15,000. 

The  action  is  instituted  on  the  bond  to  re- 
cover the  9  per  cent,  of  this  amount,  service 
of  process  being  obtained  only  on  the  surety 
company.  We  do  not  make  more  extended 
reference  to  this  plan  sold  to  plaintiff  and 
not  inaptly  termed  a  "trade  expansion 
scheme"  for  the  reason  that  it  cannot  be  dis- 
tinguished in  any  essential  particular  from 
one  of  a  very  similar  kind  presented  for  our 
consideration  In  the  recent  case  of  Brevard 
Manufacturing  Co.  v.  W.  Benjamin  Sons.  172 
N.  C.  p.  63,  80  S.  E.  797,  and  which  was  there 
held  to  be  in  violation  of  our  statute  agnlnst 
lotteries  and  gift  enterprises  (Revisal,  { 
3726),  and  contrary  to  our  public  policy  to 
which  this  statute  gives  expression. 

Plaintiff  does  not  seriously  argue  that  the 
present  contract,  in  Its  terms  and  meaning, 
is  not  within  the  application  of  the  decision 
referred  to,  but  contends  that  the  principle 
should  not  be  allowed  to  prevail  in  this  in- 
stance, because,  the  suit  being  against  the 
surety  only,  and-  it  appearing  that  plalntifl 
had  been  induced  to  part  with  his  money  by 
reason  of  the  Indorsement  of  the  surety,  the 
latter  should  be  estopped  from  maintaining 
this  defense,  but  such  a  position  cannot  for  n 
moment  be  allowed.  The  lK)nd  signed  by  the 
present  defendant  guaranteeing  due  perform- 
ance of  the  c<mtract  and  attached  to  and 
made  a  part  of  it  is  in  direct  aid  of  the  il- 
legal agreement,  and  recovei?  on  it  can  no 
more  be  upheld  than  on  the  contract  itself. 
This  position  of  a  contract  by  estoppel  or  re- 
coveries by  reason  of  such  a  principle  and 
more  usually  presented  in  contracts  by  cor- 
porations and  their  agents  is  sometimes  sus- 
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talned  when  the  impeaching  facts  have  ref- 
erence to  the  capacity  of  the  parties  to  make 
the  contract,  but,  so  far  as  we  are  aware, 
the  position  Is  ne>er  allowed  to  prevail  when 
the  agreement  Itself  Is  essentially  Ticions  or 
contrary  to  public  policy  or  express  provi- 
sions of  the  statute  law.  In  such  case  the 
doctrine  of  estoppel  is  not  recognized,  and  no 
recovery  can  be  had  in  the  courts  either 
against  principal  or  surety.  Brown  v.  Bank, 
137  Ind.  p.  656,  37  N.  E.  168,  24  L.  R.  A.  206; 
McCanna  &  Fraser  v.  Qtlzens'  Trust  Co..  76 
Fed.  p.  420,  24  C.  C.  A.  11,  35  L.  R.  A.  236; 
County  of  Keith  v.  Power  Co.,  64  Neb.  p.  35, 
89  N.  W.  375;  Blgelow  on  Estoppel  (6th  Ed.) 
p.  497;  Brant  on  Suretyship,  {  19;  Bead  on 
Contracts,  }  1499. 

In  Brown's  Case,  supra,  it  was  held,  among 
other  things,  that : 

"A  person  who  has  derived  benefit  from  a  con- 
tract which  is  void,  as  against  public  policy, 
is  not  estopped  thereby  to  defend  against  Buch  a 
contract  when  it  is  sought  to  be  enforced  against 
him." 

And  in  Brant  on  Suretyship  (3d  Ed.)  {  19 : 

"It  is  essential  to  the  contract  of  suretyship 
that  there  be  a  contract  or  obligation  on  the 
part  of  the  principal  to  which  the  contract  of 
suretyship  is  collateral.  If  there  is  no  princi- 
pal contract  or  if  the  principal  contract  is  void 
as  against  public  policy,  etc.,  there  can  t>e  no 
contract  of  suretyship. 

We  find  no  error  in  the  record  to  plaln- 
tifTs  prejudice,  and  the  Judgment  of  nonsuit 
is  affirmed. 

AlIlrmetL 

a74    N.    C.    201) 

JOHNSON  &  STROTJD  v.  RHODE  ISLAND 
INS.  CO.    (No.  174.) 

(Sopreme  Court  of  North  Carolina.     Oct   8, 
1917.) 

1.  Insttbance  <s=s>232— Tobnado  Insubanch— 
Cancellation  of  Policy— EIftect. 

While  ordinarily  cancellation  of  an  insnrance 
policy  occurs  only  on  mutual  assent,  .where  a 
tornado  policy  provided  for  instant  cancellation 
on  request  of  the  insured,  such  request  was  a 
cancellation  on  the  instant,  even  if  the  insurer 
absolutely  refused  to  permit  cancellation. 

2.  INSUBANCE  «=s232— ToRNAno  Insubancb— 
Cancellation  of  Policy— Effect. 

Where  tornado  policy  provided  for  instant 
cancellation  on  insured's  request,  the  mere  fact 
that  the  insurer  in  remitting  the  unearned  pre- 
mium retained  more  than  enough  to  cover  the 
period  at  the  annual  rate  did  not  continue  the 
policy  in  force. 

3.  Ihsubance  4=9232— Tobnado  Insubance— 
CanceTllation  of  Policy— Effect. 

The  mere  fact  that  the  policies  themselves 
were  not  surrendered  did  not  show  that  there 
was  no  cancellation,  as  the  request  of  the  insured 
is  sufficient. 

Appeal  from  Superior  Court,  Pitt  County; 
Stacy,  Judge. 

Action  by  Johnson  &  Stroud  against  the 
Rhode  Island  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Afflruied. 

Civil  action  to  recover  on  two  tornado  in- 
surance iKtlldes  of  standard  form,  Nos.  2105 


and  2106,  aggregating  $4,000.  At  a  former 
trial  there  was  recovery  by  plaintiff,  and, 
on  appeal,  a  new  trial  was  awarded  for  an 
erroneous  reception  of  evidence.  See  John- 
son V.  Insurance  Co.,  172  N.  C.  143,  90  S.  E. 
124.  This  opinion  having  been  certified 
down,  defendant  admitting  that  It  had  is- 
sued the  policies  in  question,  and  that  the 
amount  of  damages  done  by  the  storm  was, 
as  claimed  by  plaintifT,  $1,406.80,  resisted 
recovery  chiefly  on  the  ground  that,  at  the 
time  of  the  alleged  storm,  September  3,  1913, 
said  policies  were  no  longer  in  force,  having 
been  canceled  at  plalntiflrB  request  On  issue 
submitted.  Jury  rendered  their  verdict  that 
said  policies  had  been  canceled  as  claimed 
by  defendant.  Judgment  on  the  verdict,  and 
plaintiff  excepted  and  appealed. 

Harding  &  Pierce,  of  Greenville,  and  J.  L. 
Horton,  of  Farmville,  for  appellant  Albion 
Dunn,  of  Greenville,  for  appellee, 

HOKE,  J.  (after  stating  the  facts  as  alwve). 
There  was  evidence  on  the  part  of  defend- 
ants tending  to  show  that,  on  the  25tli  of 
Augnist,  1913,  preceding  the  storm  on  the  3d 
of  September,  plalntUT  bad  requested  of  de- 
fendant's agent  that  he  cancel  the  policies, 
and  again  on  Au,<iist  29th  that  he  demanded 
that  this  be  done,  and,  further,  that  this  was 
so  entered  on  The  comi>any's  books  either  on 
the  29th  or  entered  on  slips  on  that  day  and 
duly  posted  on  the  day  following. 

The  evidence  of  plaintiff  tended  to  show 
that  no  direct  or  positive  request  to  cancel 
was  made,  but  that  plaintiff  and  defendant's 
agent  had  some  conversation  <mi  the  subject 
and  the  matter  was  left  open  for  plaintiff 
to  hand  in  the  policies  which  he  did  not  have 
present  at  the  time.  On  tills  feature  of  the 
case  bis  hcmor,  among  other  things,  charged 
the  Jury  as  follows: 

"Upon  that  point  I  am  asked  to  instruct  you, 
and  I  do,  as  follows:  The  defendant  contends 
that  the  policies  in  suit  were  ordered  canceled 
by  the  plaintiff,  Stroud.  There  is  a  provision  in 
the  policy  reading  as  follows:  'This  policy  mt^ 
also  be  canceled  on  the  request  of  the  insured, 
in  which  event  the  company  shall  be  entitled  to 
the  customary  short-rate  premium  for  the  time 
expired.' 

"I  charge  you,  gentlemen  of  the  Jury,  that  all 
that  is  required  for  the  cancellation  of  the  poli- 
cy and  the  immediate  termination  of  the  insur- 
ance is  a  request  from  the  insured  to  the  insur- 
er, and  as  soon  as  received  the  cancellation  takes 
effect  at  once.  The  assent  of  the  insured  is  not 
required.  That  while  it  takes  two  to  make  a 
contract,  in  the  cancellation  of  policies,  one  of 
the  parties  to  the  contract  may  end  it,  if  the 
contract  itself  so  provides.  I  charge  you  further 
that  a  request  upon  the  part  of  the  insured  to 
the  insurer's  agent  to  cancel  the  policy  operates 
as  a  cancellation  upon  the  instant  that  such  re- 
quest is  made  (even  if  the  insurer  absolutely  re- 
fuses to  permit  it  to  t>e  done)."  , 

[1,1]  This  position  is  directly  approved  In 
Manufacturing  Co.  v.  Insurance  Co.,  161  N. 
O.  88,  76  S.  E.  865,  as  to  policies  issued  in 
standard  form  or  containing  this  or  equiva- 
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lent  stipulation  for  cancellation  on  request 
of  the  insured.  Witliout  such  proTisiou,  the 
ordinary  rule  is  that,  in  contracts  of  insur- 
ance, as  in  other  cases,  there  can  only  be  a 
cancellation  by  agreement  on  the  mutual  as- 
sent of  the  parties  (Waters  t.  Annuity  Co., 
144  N.  C.  663,  57  S.  B.  437) ;  but  the  question 
in  the  present  case  is  controlled  by  the  ex- 
press stipulatiuu  that  the  action  of  the  in- 
sured, making  direct  request,  shall  suffice. 
And  if  this  request  was  made  there  would  be 
DO  slgnlflcauce  In  the  fact  that,  after  the  loss 
occurred,  the  company,  In  making  a  remit- 
tance for  the  unearned  premium,  retained  an 
amount  sufficient  at  the  annual  rate  to  have 
carried  the  policy  beyond  the  date  of  such 
loss.  The  company  insists  that  the  amount 
Is  strictly  correct  as  the  rate  is  higher  for 
the  shorter  period,  the  policy  having  been  in 
fact  canceled  or  abrogated  pursuant  to  the 
contract  stipulation.  Even  if  the  amount  re- 
tained by  the  company  was  too  much,  this 
would  only  be  a  matter  of  adjustment  be- 
tween them  as  to  the  sum  actually  due,  and 
would  have  no  effect  on  the  continued  ez- 
IstesQce  of  the  policy. 

[3]  Nor  is  there  merit  In  the  suggestion 
that  the  policies  thems^ves  were  not  in  fact 
surrendered  or  actually -canceled  as  a  direct 
request  to  cancel  by  the  insured  to  the  com- 
pany or  its  proper  agent  is  held  sufficient  to 
abrogate  the  contract  Manufacturing  Co,  v. 
Insurance  Co.,  supra. 

We  find  no  error  in  the  record,  and  the 
Judgment  for  defendant  is  afBrmed. 

No  error. 

(174    N.    O.    220) 

SIMMONS  et  al.  ▼.  JOHN  L.  ROPER  LUM- 
BER CO.    0^0.  218.) 

(Supreme  Court  of  North  Carolina.    Oct  8, 
1917.) 

1.  Raiuboads  ^»482(1)  —  Settino  Fibiss  — 

NeqUGKNCB— SUFFTCIENCT  OF  EVIDENCB. 

In  an  action  against  a  lumber  company  for 
burning  plaintiffs'  timber  by  fire  set  by  its 
engines  evidence  of  defendant's  negligence  hdd 
to  support  verdict  for  plaintiffs. 

2.  Railkoads  <S=»482(2)  —  Settino  Fikes  — 
clbcumstantial  evidence. 

The  cause  of  a  timber  fire,  alleged  to  have 
been  set  by  a  Imnber  company's  engines,  need 
not  be  shown  by  direct  and  positive  proof,  or 
by  the  testimony  of  an  eyewitness;  it  may  be 
inferred  from  circumstances. 

3.  Railboaus  ^=>464r— Settino  Fibes— Cause 
of  Fibe. 

To  render  a  lumber  company  liable  for  dam- 
ages to  timber  by  fire  alleged  to  have  been  set 
by  its  engines,  there  must  be  a  causal  connec- 
tion between  the  fire  and  its  supposed  origin, 
which  may  be  shown  by  reasonable  inference 
from  admitted  or  known  facts. 

4.  Railboads  <S=>480(3)— Setting  Fires— Ab- 
sence   of   NEGLIOENCE — BUBDEN    OF    PeOOF. 

Where' plaintiffs,  suing  for  damages  to  their 
timber  by  nre  alleged  to  have  been  set  by  de- 
fendant lumber  company's  engines,  showed  that 
defendant's  engines  set  the  fire,  the  burden  of  re- 
butting the  consequent  prima  facie  presumption 
of  negligence  rested  on  defendant. 


5.  Mabteb  ano  Sebvant  4=9316(1) — Dakages 
TO  THiBn  Pebsors — "Independent  Con- 
TBACToaa."     " 

If  two  persons  were  under  the  control  and 
management  of  their  employing  lumber  company 
in  doing  the  work  assigned  to  them,  they  were 
not  independent  contractors,  but  if  the  lumlier 
company  had  no  control  of  the  manner  in  which 
they  p«rformed  the  work,  but  simply  paid  them, 
being  interested  only  in  the  result  of  tbeir  labor, 
they  were  independent  contractors. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Inde- 
pendent Contractor.] 

6.  Masteb  and  Sebvant  (8=>319  —  Liabilitt 

FOB  NeGUOENCE  of  INDEPENDENT  COKTBAO- 
TOB. 

The  doctrine  freeing  the  employer  of  an  in- 
dependent contractor  from  liability  for  his  neg- 
ligence does  not  apply  if  the  work  directed  to  be 
done  is  inherently  dangerous. 

7.  Pleading    €s>S4(1)  —  (JoNSTBUcnow     or 

CJOHPLAINT. 

By  the  Code  a  complaint  is  entitled  to  be 
liberally  construed. 

8.  Pleading    ^3430(2)— TABiARCB—IincATB- 

EIAUTY— Statutes. 
Where  the  procedure  of  Revisal  1906,  fj 
516,  616,  providing  how  a  party  may  take  ad- 
vantage of  lack  of  correspondence  between  al- 
legations and  proof,  is  not  followed,  the  vari- 
ance is  deemed  immaterial  under  section  616. 

Appeal  from  Sui)erior  Court,  Onslow  Coun- 
ty; Lyon,  Judge. 

Action  by  H.  C.  Simmons  and  others 
agatDst  the  John  L.  Roper  Lumber  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.    No  error. 

This  action  was  brought  to  recover  dam- 
ages for  burning  plaintiffs'  woods,  which  they 
contend  was  caused  by  the  defendant's  neg- 
ligence. The  court  In  the  charge  states  con- 
cisely the  principal  facts,  upon  which  the 
plaintiffs  daim  the  right  to  recover.  It  Is 
alleged  by  plaintiffs: 

"That  about  May  1,  1914,  while  the  defend- 
ant. Roper  Lumber  Company,  was  in  posses- 
sion of  certain  land,  and  catting  the  timber, 
building  tramroads  for  the  purpose  of  getting 
the  timber  out,  hauling  logs  to  load,  that  they 
negligently  and  carelessly  permitted  fire  to  es- 
cape from  their  engines,  and  thereby  destroyed 
a  large  quantity  of  timber  that  was  not  cover- 
ed by  the  deed  made  by  them  to  the  Blades 
Lumber  Company ;  that  there  were  two  fires 
several  days  apart,-  and  there  was  no  one  else 
in  the  woods  at  the  time,  except  those  wbo  were 
employed  by  the  Roper  Lumber  Company,  and 
that  one  of  the  fires  originated  from  the  right 
of  way  that  they  had  weeded  out  for  the  par- 
pose  of  putting  down  cross-ties  and  iron,  and 
that  no  one  else  was  there  when  the  fire  start- 
ed ;  that  the  fire  originated  from  or  ntar'  that 
place,  and  that  defendant's  servants  negligent- 
ly and  carelessly  permitted  the  fire  to  get  out, 
and  that  after  the  fire  got  out  they,  through 
their  carelessness  and  negligence,  did  not  stop 
it,  and  did  not  get  a  sufficient  force  for  that 
purpose;  that  the  fire  was  originated  near 
where  they  were  at  work,  in  a  pile  of  logs,  that 
had  been  hauled  there;  and  that  some  of  the 
parties  working  for  the  Roper  Lumber  Com- 
pany were  at  work  near  by,  and  the  fire  spread 
out  on  the  south  side  of  the  road  and  did  great 
damage." 

The  principal  exception  of  the  defendant 
Is  that  there  was  no  evidence  of  negligence. 
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We  will  therefore  make  such  excerpts  from 
the  testimony  as  will  show  what  the  proof 
was  upon  which  the  plaintiffs  relied,  though 
will  not  state  all  of  It  consecutively,  but  only 
connectedly,  as  to  that  part  of  it  which  Is 
material: 

R.  W.  Craft  testified: 

"Defendant's  train  ran  on  the  only  right  of 
way  he  knows  of  in  the  wpods  in  question." 

A.  D.  Wood  testified: 

"I  know  about  the  fire  that  started  on  and 
burned  over  that  land.  *  *  *  I  passed  there  and 
saw  the  fire  on  one  of  the  rights  of  way.  I  was 
60  or  70  yards  from  the  fire,  I  think.  I  had 
seen  the  right  of  way  before  I  saw  the  fire  on, 
it.  I  think  the  hands  had  finished  it  It  came 
from  the  Pender  Une  of  the  Roper  Lumber  Com- 
pany. They  had  been  making  the  right  of  way, 
and  it  was  just  cleaned  off.  I  saw  that  the  logs 
and  trees  were  cut,  and  that  it  was  weeded  to 
secnre  the -fire.  The  right  of  way  was  in  con- 
dition to  burn.  I  don't  recollect  how  long  it 
had  been  since  it  rained,  but  it  was  very  dry ; 
it  was  ordinary  grass  and  straw  on  the  ground. 
I  heard  some  knocking  going  on  around  there. 
I  went  the  next  day  where  I  had  seen  this,  and 
found  fresh  timber  cut  there.  I  know  that 
afterwards  the  Roper  Lumber  Company  hauled 
the  logs.  Some  of  the  grass  on  the  track  was 
dead,  and  some  was  alive.  It  had  not  humed 
much  at  that  time.  It  was  straw  and  wire 
grass;  pine  straw;  it  was  dry.  The  wind 
was  blowing  in  a  northerly  direction  that  morn- 
ing. I  saw  Mr.  Hub  Jones,  and  he  was  work- 
ing for  the  Roper  Lumber  Companv,  and  was 
looking  after  the  fire  when  I  found  him.  I  did 
not  see  any  one  else.  The  fire  came  from  to- 
wards the  train.  It  was  burning  in  a  few  feet 
of  the  train.  There  was  a  train  operating  on 
the  tram.  I  think  the  loader  was  on  that  line. 
I  went  neax  enough  to  see  that  they  were  trying 
to  stop  the  fire.  The  loader  was  operated  by  a 
■team  engine." 

J.  S.  Raynor  testified: 

"There  was  a  lot  of  pine  tops  which  were  dry 
and  trashy.  The  ground  where  the  fire  spread 
■was  right  smart  trashy  and  dry  bush.  The  best 
I  can  remember  the  engine  was  not  far  from 
the  fire  at  the  time  I  first  noticed  the  fire  break 
cut- 

There  was  a  verdict  for  $800  In  favor  of 
tbe  plalntlfTs.  Judgment  was  entered  there- 
on, and  defendant  appealed,  after  reserving 
Its  exceptions. 

Frank  Thompson,  of  Jacksonville,  and  L. 
I.  Moore,  of  New  Bern,  for  appellant.  Duffy 
&  Day,  of  Jacksonville,  and  O.  V.  Cowper,  of 
Kinston,  for  aiq;>elleea. 

WALKBR,  J.  (after  stating  the  facts  as 
above).  The  first  question  Is  whether  there 
was  suflldent  evidence,  ta  law,  to  support  the 
verdict,  or,  in  other  words,  was  there  any 
evidence  that  the  defendant,  by  Its  servants, 
negligently  burned  the  timber  on  plaintiffs' 
land?  - 

(1]  After  a  most  careful  review  of  the  tes- 
timony, we  think  that  the  case  was  properly 
submitted  to  the  jury  upon  the  question  of 
negligence,  and  that  the  evidence  was  sufiS- 
dent  to  support  the  verdict.  It  was  said  in 
Deppe  V.  Railroad  Co.,  152  N.  O.  TO,  81,  67  S. 
B.  262: 

"The  defendant  contends  that  no  witness  tes- 
tified that  he  saw  sparlts  emitted  by  the  engine 
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or  that  b«  saw  the  sparks  from  the  defendant's 
engine  ignite  tbe  plaintifTs  lumber  kiln.  In 
considering  this  contention,  it  must  be  remem- 
bered that  this  fire  occurred  in  the  daytime,  in 
the  brilliancy  of  a  summer  sun,  rendering  sparks 
emitted  by  an  engine  incapable  of  beiu^  seen  by 
the  human  eye.  That  no  one  saw  tbe  sparks  ig- 
nite the  bnmed  property  was  the  fact  in  Mc- 
Millan V.  Railroad,  126  N.  C.  725  [36  S.  E. 
129],  and  Williams  v.  Railroad,  140  N.  C.  623 
[53  S.  £.  448],  in  which  latter  case  this  court 
comments  upon  a  similar  contention:  'No  one 
testified  that  he  saw  the  sparks  fall  from  the 
engine  upon  tbe  right  of  way.  It  is  rarely  that 
this  can  be  shown  by  eyewitnesses,  for  it  would 
be  put  out  by  the  observer.  But  here  the  fire 
was  seen  on  the  right  of  way ;  it  burned  along 
the  track  between  the  ditch  and  the  ends  of  the 
ties,  and  thence  bad  gone  into  the  woods.  The 
wind  was  blowing  from  the  northwest  across 
tbe  track,  the^fire  being  on  the  south  side.  Two 
witnesses  testified  that  they  first  saw  the  smoke 
about  30  minutes  after  the  defendant's  engine 
passed.  How  long  before  that  the  fire  began  no 
one  knew,  but  there  was  no  fire  before  the  en- 
gine passed.  The  other  witnesses  first  saw  the 
fire  after  a  longer  interval,  and  there  was  evi- 
dence that  the  fire  burned  both  ways.  These 
were  matters  for  the  jury.'    •    •    ♦ 

"In  considering  the  origin  of  the  fire,  it  is  im- 
material whether  the  fire  caught  on  or  off  tbe 
right  of  way." 

If  this  is  a  correct  statement  of  the  law 
as  applicable  to  the  Deppe  Case,  It  must  be 
so  In  the  present  one,  when  we  consider  it 
with  reference  to  the  facts  appearing  in  this 
record,  which  are  much  stronger,  as  tending 
to  show  negligence  on  the  part  of  the  defend- 
ant, than  those  in  the  other  case.  It  was  said 
by  Pearson,  J.,  in  Bottoms  v.  Kent,  48  N.  C. 
154,  quoted  with  approval  In  Cheek  v.  Lum- 
ber Co.,  134  N.  C.  225,  228,  46  S.  E.  488,  489: 

"As  a  condition  precedent  to  the  admissibility 
of  evidence,  the  law  requires  an  open  and  visible 
connection  between  the  principal  and  the  evi- 
dentiary facts.  This  does  not  mean  a  neces- 
sary connection  which  would  exclude  aU  pre- 
sumptive evidence,  hut  such  as  is  reasonable, 
and  not  latent  or  conjecturaL" 

It  seems  to  us  that  the  case  of  Ashford  v. 
Plttman,  160  N.  C.  45,  at  page  47,  76  8.  B. 
043,  at  page  944,  is  on  all  fours  with  this 
case  in  all  essential  respects.  Justice  Brown 
there  stated: 

"No  evidence  is  offered  which  tends  in  the 

least  to  explain  or  throw  any  light  upon  the 
cause  of  the  fire  unless  it  caught  from  tbe  fire 
around  the  pot  built  within  30  feet  of  the 
stables.  It  is  true  that  the  evidence  does  not 
prove  conclusively  that  the  stables  caught  from 
the  fire  built  so  near  them,  but  we  think  the  evi- 
dence is  of  such  circumstantial  character  that 
it  should  be  submitted  to  the  jury  to  be  deter- 
mined whether  the  building  the  fire  around  the 
pot  caused  the  burning  of  the  stables.  Cir- 
cumstantial evidence  has  frequently  been  al- 
lowed to  determine  matters  of  much  greater  con- 
sequence, both  criminal  and  civil.  There  are 
a  number  of  cases  in  our  reports  where  the 
evidence  of  circumstances  has  been  allowed  te 
go  to  the  jury  as  bearing  upon  the  origin  of 
a  fire"— citing  McMillan  v.  R.  R.  Co.,  126  N. 
C.  726,  36  S.  B.  129;  Aycock  v.  R.  R.  Co., 
89  N.  C.  327 ;  Simpson  v.  Lumber  Co.,  183  N. 
C.  101,  45  S.  E.  469. 

In  the  McMillan  Case,  when  the  p<rfnt  was 
suggested  tnat  there  was  no  eyewitness  who 
testified  to  the  origin  of  the  fire,  but  the 
plaintiff  relied  only  upon  drcumstanoeB  as  t9 
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how  the  flre  originated,  the  court  remarked 
that,  while  It  was  true  the  evidence  was  en- 
tirely circumstantial.  It  frequently  happened 
in  cases  of  gravity,  and  of  the  greatest  Im- 
I)ortaoce,  both  criminal  and  dvll,  that  this 
kind  of  evidence  is  resorted  to  for  proving  or 
disproving  the  existence  of  an  essential  fact ; 
and  It  Is  added  ib&t  in  the  case  then  under 
consideration  the  undisputed  facts  were  that 
there  was  a  railroad  track  and  right  of  way 
where  the  defendant's  engine  was,  and  had 
been,  and  Immediately  afterwards  the  fire 
was  Ignited  which  spread  to  the  plaintiff's 
lands  and  damaged  them,  the  land  contigu- 
ous to  the  track  being  covered  with  combusti- 
ble material,  that  Is,  covered  with  dead  broom 
straw.  The  court  held  the  facts  sufficient  to 
go  to  the  jury.  The  Simpson  Case  Is  to  the 
same  effect.  There  the  sparks  were  not  ac^ 
tually  seen  by  any  one.  It  appeared  In  that 
case  that  the  train  had  passed  on  the  defend- 
ant's track,  and  shortly  thereafter  a  fire  was 
discovered  not  far  from  the  plaintiff's  house 
and  near  the  track.  That  case  Is  also  very 
much  like  ours ;  the  difference,  If  any,  being 
that  in  this  case  there  were  flres  on  both 
sides  of  the  track,  while  In  the  Simpson  Case 
the  flre  was  conflned  only  to  one  side.  The 
mere  fact  that  In  the  Simpson  Case  the  train 
was  moving  makes  little  or  no  difference,  be- 
cause an  engine  standing  still  can  emit  sparks 
as  well  as  one  that  Is  moving.  The  Aycock 
Case  is  like  the  Simpson  Case  in  its  material 
facts. 

[2]  The  cause  of  the  fire  Is  not  required  to 
be  shown  by  direct  and  positive  proof,  or  by 
the  testimony  of  an  eyewitness.  It  may,  aa 
we  have  seen,  be  Inferred  from  circumstanc- 
es, and  there  are  many  facts  like  tills  one 
wlilch  cannot  be  established  in  any  other 
way. 

[3]  It  is  true  that  there  must  be  a  causal 
connection  between  the  fire  and  its  supposed 
origin,  but  this  may  be  shown  by  reasonable 
inference  from  the  admitted  or  known  facts ; 
for  otherwise  presumptive  evidence  would  be 
excluded.  We  have  held  proof  as  to  the 
emission  of  sparks  from  locomotives  or  sta- 
tionary engines  to  be  sufficient  for  the  purpose 
of  showing  that  a  fire  was  started  by  them, 
where  no  one  saw  the  sparks  dropping  on  the 
place  which  was  burned,  and  for  the  reason 
that  the  surrounding  circumstances  tended  to 
prove  that  they  were  the  cause  of  the  fire,  by 
reasonable  presumption  or  inference.  We 
have  cited  several  such  cases,  and  it  would 
be  useless  to  mention  others.  This  is  ratlier 
a  typical  case  of  that  class,  and  the  facts 
tend  to  show  the  true  cause  of  the  flre  with 
more  certainty  than  in  many  of  them  where 
the  owner  of  the  engine  was  held  liable  for  a 
negligent  burning.  There  were  fires  on  both 
sides  of  the  tramroad.  One  of  the  witnesses 
stated  that: 

"The  fire  came  from  towards  the  tram  and 
was  burning  within  a  few  feet  of  the  train, 
which  was  operating  on  the  tram.    The  loader. 


I  think,  was  on  the  line,  which  wag  operated  bj 
a  steam  en^e.  I  was  near  enough  to  see  that 
they  were  trying  to  stop  the  fire. 

He  also  testified  that  the  right  of  way  was 
covered  at  places  with  dry  grass  and  pine 
straw,  logs,  and  other  inflammable  material, 
and  that  the  first  flre  seen  by  him  was  "in 
the  region  near  the  southwest  swamp  and  on 
the  right  of  way."  This  evidence  is  not 
merely  conjectural  or  speculative,  but  is  such 
as  warranted  the  Jury  in  forming  a  reascm- 
ably  safe  conclusion  that  the  fire  was  set  out 
by  the  engines;  there  being.  In  addition  to 
all  this  proof,  the  fact  that  there  was  noth- 
ing else  there  to  cause  the  fire.  McMillan  v. 
Railroad  Co.,  126. N.  C.  725,  36  S.  E.  129; 
WUllams  V.  Railroad  Co.,  supra. 

[4]  The  next  question  is:  Was  there  any 
negligence  on  the  part  of  the  defendant? 

"The  decided  weight  of  authority  and  of  rea- 
son is  in  favor  of  holding  that,  the  origin  of  the 
fire  being  fixed  upon  the  railroad  company,  it  is 
presumptively  chargeable  with  negligence,  and 
must  assume  the  burden  of  proving  that  it  used 
all  reasonable  precautions."  Deppe's  Case,  su- 
pra. 

An  able  writer  on  the  law  of  negligence 
says: 

"The  plain  proposition  applicable  here,  as 
in  other  cases,  is  that,  where  an  injury  to  A., 
or  the  property  of  A.,  proceeds  from  the  prem- 
ises of  B.,  under  such  circumstances  that  in- 
juries do  not  ordinarily  happen  where  care  is 
used  to  prevent  them,  the  mere  fact  of  the  in- 
jury 80  proceeding  is  prima  facie  evidence  of 
negligence  to  charge  B.  in  conformity  with  the 
rule  that  the  thing  itself  speaks.!'  Thompson 
on  Negligence,  vol.  1,  {  732,  p.  671. 

This  principle,  as  stated  by  Mr.  Thompson, 
has  fre(iuently  found  Its  way  Into  our  deci- 
sions, and  has  been  applied  by  us  with  ex- 
ceptional uniformity.  Aycock  v.  Railroad 
Co.,  89  N.  C.  329;  Williams  v.  Railroad  Co., 
supra;  Cox  v.  Railroad  Co.,  149  N.  C.  U8, 
62  S.  B.  884;  Knott  v.  Railroad  Co.,  142  N. 
C.  238,  55  S.  E.  150;  Komegay  v.  Railroad 
Co.,  154  N.  C.  392,  70  S.  E.  731;  Currle  v. 
Railroad  Co.,  156  N.  O.  419,  72  S.  E.  488.  In 
the  Aycock  Case,  Chief  J.ustlce  Smith  said: 

"It  is  but  just  that  the  owner  should  be  al- 
lowed to  say,  'You  have  burned  my  property, 
and  if  you  were  not  in  default,  show  it  and 
escape  responsibility'  " — citing  note  to  Railroad 
V.  Schurtz,  2  Am.  &  Eng.  R.  R.  Cases,  271. 

And  the  same  was  thus  substantially  said 
by  Justice  Burwell,  in  Haynes  v.  Gas  Co.,  114 
N.  C.  203,  208,  19  S.  B.  ?44,  345  (26  U  R.  A. 
810,  41  Am.  St.  Rep.  786),  citing  and  quoting 
from  Aycock's  Case,  supra,  and  Moore  v, 
Parker,  91  N.  C.  275,  to  this  effect: 

"A  prima  facie  case  of  negligence  being  thus 
made  out  against  the  defendant,  he  must  pro- 
duce proof  of  care  on  his  part,  or  of  some  ex- 
traordinary accident  that  rendered  care  useless, 
in  order  to  rebut  the  presumption.  Guided  by 
the  principle  announced  in  these  cases,  we  come 
to  the  conclusion  that  this  ijlaintiff  should  have 
been  allowed  to  say  to  this  defendant:  The 
wire  you  put  in  the  street  killed  my  son  while 
passing  along  the  highway,  as  he' had  a  right  to 
do.  If  you  are  not  in  default,  show  it  and  es- 
cape responsibility.'  Numerous  authorities  might 
be  cited  to  sustain  our  conclusion  upon  this 
point,  the  cases  being  strictly  analogous  to  this 
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one.  But  we  content  ourselves  with  a  reference 
to  Ray  on  Negligence  of  Imposed  Duties,  p. 
145;  Wood's  R.  R.  Law.  1079;  Whitaker's 
Smith  on  Negligence,  423.  The  last-mentioned 
author  says  (page  422):  'If  the  accident  is  con- 
nected with  the  defendant,  the  question  wheth- 
er the  phrase  "res  ipsa  loquitur"  applies  or 
not  becomes  a  simple  question  of  common  sense.' 
It  seems  to  us  that  there  is  nothing  in  the  re- 
lation of  the  deceased  to  the  defendant  or  in 
any  of  the  circumstances  attending  the  incident 
of  his  death  to  prevent  the  rigid  application 
here. of  the  rule  announced  by  Judge  Gaston  in 
Ellis  V.  Railroad,  24  N.  C.  138,  and  reaffirmed, 
as  stated  above,  in  Aycock  y.  Railroad,  su- 
pra." 

And  in  Baynes'  Case,  Justice  Burwell  gave 
the  following  reason  for  the  rule,  though  he 
stated  that  Chief  Justice  Smith,  from  whose 
opinion  he  quoted,  had  personally  preferred 
the  one  which  placed  the  burden  upon  the 
plalntiflT: 

"In  Aycock  v.  Railroad,  89  N.  C.  321,  where 
a  plaintiff  sought  to  recover  damages  for  the 
burning  of  his  property,  fire  having  been  com- 
municated to  it  by  sparks  from  an  engine  on 
the  defendant's  road.  Chief  Justice  Smith,  dis- 
cussing 'the  question  as  to  the  party  upon  whom 
rests  the  burden  of  proof  of  the  presence  or  ab- 
sence of  negligence  where  only  the  injury  is 
shown,  in  case  of  fire  from  emitted  sparks,'  de- 
clares that  this  court  will  'abide  by  the  rule  so 
long  understood  and  acted  on  in  this  state,  not 
alone  because  of  its  intrinsic  merit,  but  because 
it  is  so  much  easier  for  those  who  do  the  dam- 
age to  show  the  excnlpating  circumstances,  if 
such  exist,  than  it  is  for  the  plaintiff  to  pro- 
duce proof  of  positive  negligence,'  and  he  adds 
that  'the  servants  of  the  company  must  know 
and  be  able  to  explain  the  transaction,  while 
the  complaining  party  may  not.' " 

Justice  Allen  states  the  rule  concisely  in 
Currie  v.  Railroad  Co.,  supra,  as  follows: 

"The  first  issue  establishes  the  fact  that  the 
defendant  destroyed  the  property  of  the  plain- 
tiff by  fire,  and  from  this  fact  alone  the  pre- 
sumption arises  that  the  defendant  was  negli- 
gent— citing  several  of  our  decisions. 

The  Jury,  in  response  to  the  first  issue  in 
the  Ourrie  Case,  merely  found  that  the  prop- 
erty was  burned  by  sparks  from  the  defend- 
ant's engine,  and  the  burden  was  then  shift- 
ed to  the  defendant  to  disprove  negligence,  or 
to  show  that  the  engine  was  properly  con- 
structed and  carefully  operated,  so  as  to  pre- 
vent the  emission  of  sparks.  This  renders 
useless  further  discussion  of  this  matter. 

[t]  The  contention  that  Jones  and  Raynor 
were  independent  contractors,  having  charge 
and  direction  of  defendant's  operations  at 
the  place  of  the  fire,  the  Jury  have  settled 
against  the  defendant,  upon  sufiiclent  evi- 
dence and  a  correct  instruction  from  the 
court,  which  was  that,  if  the  Jury  found 
from  the  evidence  that  Jones  and  Rayuor 
were  at  the  time  under  the  control  and  man- 
agement of  the  defendant  In  doing  the  work 
assigned  to  them,  they  were  not  independent 
contractors,  but  that,  if  the  defendant  had  no 
control  over  the  manner  in  which  they  per- 
formed the  work,  but  simply  paid  them  for 
their  services,  being  Interested  only  In  the 
result  of  their  labor,  they  would  be  independ- 
ent contractors.     This  was  sutUdent,  espe- 


cially in  view  of  what  was  said  by  the  wit- 
ness J.  S.  Raynor,  that: 

"Mr.  Whitehurst  [defendant's  vice  principal] 
told  me  what  to  do  in  the  woods.  ♦  •  ♦  He 
would  tell  me  what  logs  to  haul  and  how  to  put 
them,  and  I  had  to  put  them  where  he  said. 
I  hauled  them  in  any  direction  that  I  wanted 
to.  •  •  •  Mr.  Whitehurst  was  over  me.  He 
was  walking  boss.  He  told  me  where  to  work, 
and  how  to  work,  and  where  to  put  the  loss, 
and  so  forth.  »  •  •  There  was  no  one  else 
there,  except  those  working  for  the  defendant." 

This  was  evidence  that  Raynor  was  not  an 
independent  contractor.  There  was  other  ev- 
idence of  the  true  relation  between  defendant 
and  Jones  and  Raynor.  Thomas  r.  Hammer 
Lumber  Co.,  153  N.  C.  351,  69  S.  fl  275,  32 
L.  R.  A.  (N.  S.)  584;  Beal  v.  Fiber  Co.,  154 
N.  0. 147,  69  S.  E.  834;  Denny  v.  Burlington, 
155  N.  C.  33,  70  S.  E.  1085;  Bmbler  v.  Lum- 
ber Co.,  167  N.  C.  457,  83  S.  E.  740;  Dunlap 
V.  RaUroad  Co.,  167  N.  C.  669,  83  S.  E.  703. 

[S]  But  the  doctrine  does  not  apply  nt  all 
if  the  work  which  the  master  directs  to  be 
done  Is  inherently  dangerous,  as  held  in  Da- 
vis V.  Summerfleld,  133  N.  C.  325,  45  S.  B. 
654,  63  Ia  R,  A.  492,  Thomas  t.  Hammer 
Lumber  Co.,  supra,  Watson  v.  Railroad  Co., 
164  N.  C  176,  80  S.  E.  175,  Denny  v.  Bur- 
lington, supra,  and  Embler  v.  Lumber  Co., 
supra,  in  which  the  court  said: 

"An  independent  contractor  is  said  to  be  one 
who,  exercising  an  independent  employment 
contracts  to  do  a  piece  of  work  according  to 
his  own  judgment  and  methods,  and  without  be 
ing  subject  to  his  emiployer,  except  as  to  the  r<  - 
suit  of  the  work,  and  who  has  the  right  to  em 
ploy  and  direct  the  action  of  the  workmen,  in- 
dependently of  such  employer  and  freed  irom 
any  superior  authority  in  him  to  say  how  the 
specified  work  shall  be  done  or  what  the  labor- 
ers shall  do  as  it  progresses.  1  Bouvier's  Law 
Diet.  p.  1011 ;  Casement  v.  Brown,  148  U.  S. 
615  [13  Sup.  Ct.  672],  37  L.  Ed.  582.  The 
rule,  however,  is  subject  to  this  ciualification: 
'Where  an  obstruction  or  defect  which  occasions 
an  injury  results  directly  from  the  acts  which 
an  independent  contractor  agreed  and  was  au- 
thorized to  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  these  acts 
is  liable  to  the  injured  party ;  but  where  the 
obstruction  or  defect  caused  or  created  is  purely 
collateral  to  the  work  contracted  to.  be  done, 
and  is  entirely  the  result  of  the  wrongful  acts 
of  the  contractor  or  his  workmen,  the  rule  is 
that  the  employer  is  not  liable,  and  in  such  case 
the  contractor  will  be  liable  for  his  own  negli- 
gent acts.'  *  •  •  An  employer,  of  course, 
cannot  authorize  a  dangerous  piece  of  work  to 
be  done,  or  work  the  doing  of  which  according 
to  the  contract  of  employment  will  necessarily 
or  probably  be  dangerous  and  injurious  to  oth- 
ers, for  this  would  be  to  participate  in  the  com- 
mission of  the  tort,  or  to  authorize  the  doing 
of  it.  The  employer  is  therefore  liable  if  in- 
jury results  from  work  as  he  has  authorized 
it  to  be  done" — citing  the  following  cases:  RoV 
bins  v.  Chicago,  4  Wall.  657,  679,  18  L.  Ed. 
427:  Water  Co.  v.  Ware.  16  Wall.  566,  576, 
21  L.  Ed.  485;  Ph.,  etc.,  R.  Co.  v.  Ph.,  etc. 
Steam  Towboat  Co.,  23  How.  209,  16  L.  Ed. 
433 :  Chicago  v.  Robbins,  2  Black,  418,  17  L. 
Ed.  298. 

[7,  81  The  defendant's  next  position  is  that 
there  was  a  variance  between  the  allegations 
and  the  proof,  but  we  think  the  complaint  is 
sufficiently   broad   in  its  allegations,   when 
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'  considered  -onder  tbe  liberal  coiistTuctlon  to 
which  It  la  entitled  by  out  Code,  to  Include  a 
cause  of  action  such  as  corresponds  with  the 
evidence,  especially  section  S,  which  is  more 
general  in  Its  allegations.  Besides,  if  there 
was  any  lack  of  correspondence  between  the 
allegations  and  the  proof,  Revisal,  IS  515  and 
616,  provide  how  a  party  may  take  advantage 
of  It,  and  when  the  procedure  there  present- 
ed is  not  followed,  the  variance  1b  deemed  im- 
material und^r  section  615. 

We  have  carefully  examined  the  questions 
raised  by  defendant's  exceptions  to  evidence, 
and  we  find  nothing  that  should  induce  us  to 
reverse  this  judgment.  We  do  not  agree 
with  defendant  as  to  the  nature  of  the  ques- 
tions, jtnd  the  Influence  of  the  answers  to 
them  npon  the  jury.  In  no  view,  we  think, 
were  they  of  sufflclent  importance  to  substan- 
tially affect  the  result 

The  case  was  ably  and  forcefully  argued 
by  Mr.  Moore  for  the  defendant,  but  we  have 
been  unable  to  discover  any  fatal  error  after 
carefully  weighing  the  facts  appearing  In  the 
record,  and  the  learned  argument  of  counsel. 
We  conclude  that  the  case  has  been  correctly 
tried.  It  was  submitted  to  the  Jury  under  a 
clear-cut  charge  from  Judge  Lyon,  which  was 
certainly  not  unfavorable  to  the  defendant 
We  therefore  affirm  the  judgment 

No  error. 

(174   N.    C.    JTl) 

ALLEN  T.  GOODING.    (No.  186.) 

(Supreme  Court  of  North  Carolina.     Oct  10, 
1917.) 

Appkai.  and  Ekbob  €=3438— Powbb  of  Low- 
EB  CouBT— Nkw  Tbiali— Nbwlt  Discoteked 

EVIDEMCS. 

On  appeal  to  the  Supreme  Court  the  case 
remains  alive  in  the  superior  court  until  tbe 
case  is  certified  back  and  final  judgment  en- 
tered in  accordance  with  the  certificate,  and  the 
superior-  court  may  entertain  a  motion  for  a 
new  trial  for  newly  discovered  evidence  at  the 
next  term  of  the  superior  court  prior  to  such 
final'  judgment 

Appeal  from  Superior  Court,  Carteret 
County;  Stacy,  Judge. 

Suit  by  W.  D.  Allen  against  T.  T.  Good- 
ing. Decree  for  plaintiff,  and  defendEmt  ap- 
peals. No  error  was  certified  to  the  superior 
court,  and  defendant  moves  for  a  new  trial. 
From  an  order  granting  a  new  trial,  plaintiff 
appeals.    Affirmed. 

This  was  a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  This 
action  was  tried  before  his  honor,  C.  C.  Lyon, 
Jtldge,  and  a  Jury,  at  the  October  term,  1916, 
of  Carteret  superior  court  There  was  a  ver- 
dict In  favor  of  the  plaintiff  upon  the  issues 
submitted,  and  judgment  rendered  by  his 
honor.  Judge  Lyon,  at  said  term,  and  appeal 
was  taken  from  said  judgment  to  the  Su- 
preme Court  of  North  Carolina,  and  the  opin- 
ion (91  S.  E.  694)  therein  was  filed  March  7, 
1917,  and  certified  to  the  superi<H-  court  of 
Carteret  county  on  the  first  Monday  in  April, 


1917,  but  no  judgment  was  entered  In  ac- 
cordance with  the  opinion  of  the  Supreme 
Court,  as  the  next  term  of  Carteret  superior 
court  was  the  June  term,  1917,  at  which  term 
the  motion  for  a  new  trial  was  made. 

A  petition  to  rehear  was  filed  In  the  Su- 
preme Court,  and  In  connection  therewith  a 
motion  was  made  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence.  The 
petition  was  denied  and  the  motion  was  not 
considered,  because  the  certificate  of  tbe  Su- 
preme Court  bad  been  certified  to  the  su- 
perior court 

Affidavits  were  filed  by  both  parties  on  tbe 
hearing  of  the  motion  in  the  superior  court 
and,  after  consideration  thereof,  his  honor  al- 
lowed the  motion  and  ordered  a  new  trial, 
and  tbe  plaintiff  excepted  and  appealed,  up- 
on the  ground  that  bis  honor  had  no  power 
to  grant  the  motion. 

Moore  &  Dunn,  of  Newbem,  for  appellant 
A.  D.  Ward,  of  Newbem,  Abematby  &  Davis, 
of  Beaufort,  D.  It.  Ward,  of  Newbem,  and 
R.  E.  Wbltehurst,  of  Morehead  City,  for  ap- 
pellee. 

ALLEN,  J.  Affidavits  were  filed  by  tbe 
defendant  before  his  honor,  which  Justified 
him  in  granting  the  motion  for  a  new  trial, 
if  be  had  authority  In  law  to  do  so,  and  the 
dedslona  In  this  state  sustain  his  authority. 

The  first  case  raising  this  question,  after 
the  changes  in  procedure  following  the  adop- 
tion of  the  Constitution  of  1888,  was  Bledsoe 
V.  Nixon,  69  N.  a  81,  in  which  it  was  held 
that  an  appeal  took  tbe  whole  case  to  the 
Supreme  Court,  and  that  when  an  appeal 
was  taken  tbe  superior  court  could  not  ea- 
tertaln  tbe  motion. 

This  continued  to  be  the  law  until  the  act 
of  1887  was  passed  (Laws  1887,  c  192)  and 
since  then  it  has  been  settled  that  tbe  case 
remains  in  the  superior  court  and  that,  while 
a  motion  for  a  new  trial  for  newly  discover- 
ed evidence  may  be  considered  in  tbe  Su- 
preme Court  while  the  appeal  ts  pending 
therein,  upon  the  judgment  and  opinion  of 
the  Supreme  Court  being  certified  to  the  su- 
perior court,  tbe  motion  may  be  beard  in  the 
superior  court  at  the  next  term.  Black  v. 
Black,  111  N.  C.  303,  16  S.  E.  413;  Banking 
Co.  T.  Morebead,  126  N.  C.  282,  35  S.  E.  693; 
Smith  T.  Moore,  ISO  N.  a  150,  63  S.  B.  735. 

The  conditions  existing  in  the  Black  Case 
were  identical  with  those  before  us,  and  the 
court  says: 

"We  are  called  upon  in  this  case  to  ctnistrne 
the  effect  of  the  act  of  1887  upon  motions  for 
new  trials  for  newly  discovered  evidence  in  ac- 
tions which  have  been  tried  in  the  superior 
court  judgment  rendered  therein,  taken  by  ap- 
peal to  the  Supreme  Court  and  the  jadgment 
affirmed  and  certified  down,  as  in  the  present 
case,  and  by  force  of  the  statute  the  superior 
court  is  required  to  direct  the  execution  there- 
of to  proceed.  Shall  the  practice  settled  in 
Bledsoe  v.  Nixon,  supra,  continue,  or  shall  the 
motion  now  be  made  in  the  court  where  the  jndg- 
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ment  stands?  *  •  *  There  is  no  case  pending 
nor  jadgment  rendered  in  this  court,  except  the 
order  affirming  the  judgment  below  and  impos- 
ing the  costs  of  appeal.  To  the  superior  court 
alone  can  the  application  be  made,  for  it  alone 
retains  jurisdiction  of  the  action.  Motions 
for  new  trials  for  newly  discovered  evidence 
have  been  entertained  in  this  court  pending  the 
appeal  since  the  passage  of  the  act  of  1887, 
Brown  v.  Mitchell.  102  N.  O.  347  [9  S.  E.  702, 
11  Am.  St.  Rep.  748];  but  our  attention  has 
been  called  to  none,  after  a  final  disposition  of 
the  appeal  by  affirmance  of  the  judgment.  And 
the  matter  has  been  settled  by  the  case  last 
cited.  ^.      , 

"1.  We  conclude  that  the  prober  practice  is, 
that  pending  appeals,  such  motions  should  be 
made  in  this  court,  and  when  the  final  judgment 
has  been  rendered  in  this  court  a  petition  to  re- 
hear should  be  filed  for  the  purpose  of  making 
the  motion  here. 

"2.  But  when  the  Judgment  of  the  superior 
court  has  been  affirmed,  and  the  opinion  certified 
down,  and  the  matter  finally  disposed  of  in  this 
court,  the  motion  (or  action  in  the  nature  of  a 
bill  of  review,  as  was  resorted  to  in  Matthews  v. 
Joyce,  85  N.  O.  258)  should  be  made  or  be- 
gun in  the  superior  court,  where  the  judgment 
was   rendered." 

This  was  afDrmed,  In  the  Banking  Ca  Case 
and  dealt  with  as  a  decision  and  not  a  dic- 
tum, the  coart  saying: 

"In  Black  ▼.  Black,  HI  N.  C.  800  tl«  S.  B. 
412],  it  was  decided  that,  after  a  final  decree 
in  the  Supreme  Court,  a  motion  for  a  new  trial 
upon  newly  discovered  evidence  could  be  made, 
and  that  it  should  be  made  in  the  superior  court 
If  a  new  trial  could  be  ordered  by  the  superior 
court  after  a  final  decision  in  the  Supreme 
Court,  surely  such  a  motion  as  the  one  made 
in  this  case  ought  to  have  been  granted,  if  the 
Judge  in  his  discretion  thought  it  proper  to 
grant  it" 

And  In  the  Smith  Case,  In  wMA  It  Is  said 
that  the  practice  since  the  statute  of  1887  Is 
laid  down  In  Black  v.  Black,  and  that  "when 
the  opinion  has  been  certified  down,  such  mo- 
tion must  be  made  In  the  superior  court" 

The  case  of  Turner  t.  Davis,  132  N.  0.  188, 
43  S.  E.  637,  is  not  In  conflict  with  these  de- 
cisions. It  was  decided  upon  the  ground  that 
the  motion  must  be  heard  in  the  superior 
court  at  the  next  term  after  the  opinion  of 
the  Supreme  Court  was  certified  down,  and 
could  not  be  continued,  to  be  heard  at  an- 
other term  by  another  judge,  and,  as  pointed 
out  In  Smith  v.  Moore,  it  rests  on  the  pecul- 
iar &ct8  of  the  case. 

The  cases  relied  on  by  the  appellant  to  the 
effect  that,  after  final  Judgment  in  the  su- 
perior court,  the  Judge  cannot  order  a  new 
trial  at  a  subsequent  term,  have  no  applica- 
tion for  the  reason  that  the  appeal  does  not 
bring  the  case  here  since  the  act  of  1887  and 
It  remains  alive  in  the  superior  court  until 
the  next  term  after  the  opinion  is  certified 
down,  when  Judgment  should  be  entered  ac- 
cording to  the  certificate. 

Aa  said  In  Lancaster  t.  Bland,  168  K  C. 
377,  84  S.  E.  529: 

"When  judgment  has  been  affirmed  or  reversed 
on  appeal  it  is  a  live  case  till,  on  receipt  of 
the  certificate,  judgment  has  been  entered  below 
in  conformity  therewith,  unless  final  judgment 


is  entered  here.  Smith  ▼.  Moore,  160!  N.  0. 168 
[63  S.  E.  735]. 

"Black  V.  Black,  111  N.  C.  300  ri6  3.  B.  412], 
and  Banking  Co.  t.  Morehead,  126  N.  C.  279 
[35  S.  E.  593],  were  live  cases  in  which  proper 
motions  could  be  made  because,  though  the 
certificate  had  been  sent  down,  judgment  had 
not  been  entered  in  accordance  therewith  in 
the  court  below." 

We  therefore  conclude  that  there  was  no 
error  in  entertaining  the  motion,  and,  if  the 
superior  court  had  Jurisdiction,  It  was  a  mat- 
ter addressed  to  the  discretion  of  the  presid- 
ing Judge,  with  which  we  cannot  interfere 
unless  there  has  been  an  abuse  of  the  discre- 
tion, which  we  do  not  find  to  exist 

Afllrmed.- 


(174   N.    0.    229) 
WILLIAMS  T.  JOHN  L.  ROPER  LUMBER 
CO.  et  al.     (No.  219.) 

(Supreme  Court  of  North  Carolina.    Oct  8, 
1917J 

1.  Loos  AWD  LOOOINO  «S»8(11)  —  TlVBBB 

Deed— CoNBTBucTioN. 
Where  a  timber  deed  gave  10  years  in  which 
to  cut  and  remove  the  timber,  and  provided  that 
the  grantee,  his  heirs  and  assigns,  should  have 
such  additional  time  as  thejr  might  desire,  not 
exceeding  10  years,  "by  paying  annually  on  the 
Ist  day  of  January  of  each  year  to  said  [gran- 
tor] interest  at  6  per  cent,  on  the  purchase 
price,"  the  option  in  the  grantee  required  as  a 
condition  precedent  the  payment  of  the  interest 
on  the  Ist  of  January  just  before  the  termi- 
nation of  the  stipulated  time,  a  condition  which 
the  grantor  had  flie  right  to  require,  to  give  him- 
self opportunity  to  look  around  for  another 
purchaser  or  arrange  to  cut  the  timber,  and 
time  was  of  the  essence  of  the  contract 

2.  Logs  anh  Logging  «=>3(11)  —  Tmbbb 
Deed— -CoNSTBUCTiON. 

Under  such  deed,  the  grantee  did  not  buy 
the  timber  for  ten  years,  plus  the  right  to  re- 
move for  another  10  years;  but  he  bought  for 
cash  the  right  to  cut  the  timber  for  10  years, 
and  the  option  to  renew,  not  the  renewal,  on 
payment  of  interest  on  the  purchase  price  on 
January  1st  each  year  before  the  term  expired. 

3.  Loos  and  Logging  «s»3(14)  —  Tikbkb 
Deeds— Tims  fob  Removal  —  Estate  Con- 
veyed. 

Timber  deeds,  granting  a  specified  time  in 
which  to  cut  and  remove  the  timber,  convey  an 
estate  of  absolute  ownership  in  the  timber,  de- 
feasible as  to  all  not  out  and  removed  within 
the  stipulated  time. 

4.  Loos  and  Loooino  «=>3(11)  —  Tiubbb 
Deed  —  Stipuultton  roB  E/Xtbnsion  or 
Tiiix. 

A  stipulation  In  a  timber  deed,  providing 
for  an  extension  of  time  for  removal  on  addi- 
tional payment  by  Uie  grantee,  is  an  option, 
and  creates  no  interest  in  the  property,  but 
merely  an  agreement  to  convey  when  the  condi- 
tion of  payment  prescribed  is  performed;  and, 
when  the  condition  is  not  met,  the  interest  ol 
the  grantee  ceases  and  terminates. 

5.  Logs  and  Logging  «=93(18)  —  Tikbbb 
Deed — Fobfeitttbe. 

Where  a  timber  deed  provided  that  the  gran- 
tee might  extend  the  10-year  time  for  removal 
by  paying  interest  on  the  purchase  price  Janu- 
ary 1st  of  each  year,  and  he  failed  to  do  so,  the 
case  was  not  a  case  of  forfeiture,  since  bis  term 
expired  by  limitation,  unless  renewed  by  compli- 
ance with  the  terms  of  the  option. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty.; Lyon,  Judge. 
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Action  by  Dr.  J.  M.  Williams  against  the 
John  Li,  Roper  Lumber  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Reversed. 

Gayln  &  Wallace,  of  KenansvlUe,  and  H. 
A.  Grady,  of  Clinton,  for  appellant.  L.  I. 
Moore,  of  New  Bern,  and  U.  A.  Beasley,  of 
KenansvlUe,  for  appellees. 

CLARK,  C.  J.  On  January  18,  1906,  J.  M. 
Williams  executed  to  defendants'  grantor  a 
timber  deed  containing  the  following  clause: 

"The  party  of  the  first  part  grants  unto  the 
party  of  the  second  part  the  full  term  of  ten 
years  from  this  date  in  which  to  cut*  and  remove 
the  timber  hereinbefore  described,  and,  if  not  re- 
moved in  that  time,  then  the  party  of  the  second 
part,  his  heirs  and  assigns,  shall  have  such  ad- 
ditional time  as  they  may  desire,  not  exceeding 
ten  years,  by  paying  annually  on  the  Ist  day 
of  January  of  each  year  to  said  J.  M.  Williams 
interest  at  6  per  cent,  on  the  purchase  price 
hereinbefore  set  oat" 

In  December,  1015,  the  defendant  paid  to 
the  plaintiff  $72,  which  extended  the  time  for 
one  year  from  January  18,  1916.  The  de- 
fendant, however,  did  not  pay  the  $72  re- 
quired on  January  1,  1917,  In  order  to  renew 
the  contract  from  January  18,  1917,  to  Janu- 
ary 18,  1918,  and  did  not  tender  it  until 
some  time  in  March,  1917,  when  Uie  plaintiff 
refused  to  accept  the  same,  upon  the  ground 
that  the  tender  was  not  made  on  or  before 
January  1,  1917,  and  the  option  bad  there- 
fore elapsed.  The  10  years  expired  on  Janu- 
ary 18,  1916,  and  thereupon  all  right  and  in- 
terest of  the  grantee  and  his  assignee  to  cut 
the  timber  determined  and  ceased,  unless 
the  grantee  had  exercised  its  option  on  or  be- 
fore January  1, 1916,  to  renew  for  a  year  "by 
paying"  the  sura  required,  which  the  defend- 
ant did.  At  the  end  of  that  12  months — 1.  e., 
on  January  18,  1917 — all  right  of  the  defend- 
ant then  ceased  and  determined,  because  It 
had  not  on  January  1,  1917,  again  exercised 
Its  option  "by  paying"  the  sum  required  for 
renewal. 

II]  The  terms  of  the  option  require,  as  a 
condition  precedent,  the  payment  of  this  in- 
terest on  January  1st,  Just  before  the  termi- 
nation of  the  stipulated  time.  The  language 
is:  "By  paying  annually  on  the  1st  day  of 
January  of  each  year."  The  grantor  had  the 
right  to  require  this  as  a  condition  precedent, 
and  to  fix  the  date  on  January  1st  of  each 
year;  L  e.,  18  days  before  the  expiration  of 
the  time.  This  was  to  give  the  grantor  op- 
I)ortunlty  to  look  around  for  another  pur- 
chaser, or  arrange  to  cut  the  timber,  and 
time  was  of  the  essence  of  the  contract.  It 
was  not  contemplated,  certainly,  that  the 
purchaser  should  go  on  and  cut  the  timber 
for  a  year  more,  lacking  18  days  only,  and. 
If  no  payment  was  then  forthcoming,  the 
grantee  would  only  lose  18  days  of  his  term. 
The  original  contract  for  10  years  required 
payment  in  advance  for  the  whole  10  years. 
It  was  in  line  with  this  that  the  defendant 
was  required  to  pay  for  each  year's  renewal  | 


In  advance.  The  owner  of  the  timber  was 
selling  for  cash,  and  required  cash  In  advance 
for  each  yearly  renewal.  He  was  not  intend- 
ing to  credit  the  purchaser,  and  thus  buy  a 
lawsuit 

[2]  It  is  contended  that,  when  the  purchas- 
er bought  the  timber  for  10  years,  he  also 
bought  the  right  to  renew  for  another  10 
years.  The  fallacy  of  this  Is  transparent 
The  purchaser  bought  for  cash  the  right  to 
cut  the  timber  for  10  years,  and  the  option 
to  renew,  not  the  renewal,  upon  payment  of 
the  sum  named  on  January  1st  each  year  be- 
fore the  term  expired. 

[3]  It  has  always  been  held  that  timber 
deeds  of  this  character  convey  an  estate  of 
absolute  owershlp,  defeasible  as  to  all  timber 
not  cut  and  removed  within  the  stipulated 
time.  Timber  Co.  v.  Wells,  171  N.  C.  2G2,  88 
S.  E.  327 ;  Winders  v.  Kenan,  161  N.  C.  628, 
77  S.  E.  687 ;  Bateman  t.  Lumber  Co.,  154  N. 
O.  248,  70  S.  El  474,  34  L.  R.  A.  (N.  S.)  615. 

[4]  The  cases  hold  that  a  stipulatioa  pro- 
viding for  an  extension  of  time,  such  as  In 
this  case,  is  an  option,  and  does  not  create 
any  Interest  in  the  property,  but  is  mer^ 
an  agreement  to  convey  when  the  condition 
prescribed  Is  performed,  and  when  this  is  not 
done  the  Interest  of  the  purchaser  has  ceas- 
ed and  determined.  The  option  cannot  ex- 
tend the  contract,  unless  the  option  is  com- 
plied with  by  compliance  with  its  terms — as 
in  this  case,  "by  paying"  $72  on  January  1st 
preceding  the  termination  of  the  existing  con- 
tract, to  procure  another  year's  right  to  cut. 
Timber  Co.  v.  WeUs,  171  N.  C.  262,  88  S.  B. 
32T ;  Ward  v.  Albertson,  165  N.  C.  218,  81  S. 
E.  168;  Waterman  v.  Banks,  144  U.  S.  394. 
12  Sup.  Ct  646,  36  L.  Ed.  479. 

[$]  This  Is  not  the  case  of  a  forfeiture,  for 
the  term  of  the  purchasec  expired  by  limi- 
tation, unless  renewed  by  compliance  with 
the  terms  of  the  option.  The  term  was  not 
extended,  t>ecBnse  the  defendant  failed  to 
comply  with  the  terms  of  the  option  upon 
which  the  purchaser  would  acquire  the  right 
to  an  extension.  At  the  end  of  the  term 
his  right  ceased,  and  he  had  nothing  to  for- , 
feit.  By  not  complying  with  his  option,  he 
simply  did  not  acquire  any  further  right  to 
cut.  The  courts  will  not  hold  the  grantor 
bound  for  a,  year  lacking  18  days,  when  the 
grantee  has  not  bound  himself  at  all  by  ac- 
cepting the  option.  Rountree  v.  Cohn-Bock 
Co.,  158  N.  C.  153,  73  S.  E.  796 ;  Bateman  v. 
Lumber  Co.,  154  N.  C.  248,  70  S.  E.  474,  34 
L.  R.  A.  (N.  S.)  615. 

This  case  differs  from  Bangert  t.  Lumber 
Co..  169  N.  C.  628,  86  S.  E.  516.  and  Taylor 
V.  Munger,  169  N.  C.  727,  86  S.  E.  626,  relied 
on  by  defendants.  In  the  first  of  those 
cases  the  grantee  notified  the  grantor,  before 
the  expiration  of  the  original  term,  that  he 
would  take  the  full  extension  period,  and 
tendered  the  full  sum  therefor.  In  the  last- 
named  case  the  contract  specified  that  the 
payment  was  to  be  made  at  the  office  of  the 
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grantees  In  "Sew  Bern,  and  the  grantor  did 
not  apply  at  said  office  for  payment,  and  it 
was  admitted  that  the  grantees  were  able, 
ready,  and  willing  to  pay,  if  the  grantor  had 
applied  at  the  office,  according  to  the  con- 
tract, for  payment. 

The  matter  Is  one  of  considerable  impor- 
tance, owing  to  the  number  of  these  con- 
tracts outstanding  in  this  state,  and  we  liave 
therefore  stated  the  law  applicable  at  more 
length  than  otherwise  would  have  been  neces- 
sary, in  view  of  the  clear  intent  of  the  par- 
ties that  at  the  expiration  of  the  term  all  In- 
terest of  the  grantees  therein  should  cease  un- 
less the  option  to  renew  was  accepted  "by  pay- 
ing" the  earn  specified,  wliich  was  clearly  a 
condition  precedent,  and  the  date  named  was 
of  the  essence  of  the  contract. 

The  injunction  should  not  have  been  dis- 
solved. There  are  no  facts  in  dispute.  Up- 
on the  terms  of  the  contract,  the  option  not 
having  been  accepted  by  making  payment  as 
required  on  Janxiary  1,  1917,  the  injunction 
should  be  made  perpetual.  The  plaintiff  is 
entitled  to  have  his  damages  assessed  for 
all  timber  cut  since  the  expiration  of  his 
term,  January  iS,  1917. 

Reversed. 


an  N.  c.  .232) 

KOBINSON  et  al.  v.  JOHNSON.    (No.  222.) 

(Supreme  (3onrt  of  North  Carolina.     Oct.  3, 
1917.) 

1.  Reference  «=9l05— Riqht  to  Jtjby  Tbiai. 
— ^Waiver. 

Plaintiffs  waived  right  to  jury  trial  by  fail- 
ing to  except  to  the  referee's  report,  and  not  ten- 
dering any  issues  even  on  defendant's  excep- 
tions. 

2.  APPEAI.   AND   ERBOB  «=»1010(1)— REVIEW— 

Findings  of  Fact. 
Findings  of  fact  by  the  judge  when  based 
on  evidence  will  not  be  reviewed. 

Appeal  from  Superior  Court,  Sampson 
(bounty;  Devin,  Judge. 

Action  by  John  B.  Robinson  and  another 
against  W.  J.  Johnson.  Prom  the  judgment 
on  defendant's  exceptions  to  the  report  of 
the  referee,  plaintiffs  appeal.    Affirmed. 

The  action  was  brought  to  redeem  two 
mortgages  made  by  the  plaintiffs  John  B. 
Robinson  and  Fletcher  B.  Robinson  to  thtf 
defendant,  W.  J.  Johnson,  the  first  mortgage 
dated  April  20,  1907,  securing  a  debt  of  Jl,- 
227.95,  due  by  four  several  notes  of  equal 
amounts,  and  the  second  for  |1,491.39,  both 
mortgages  describing  215  acres  of  land,  and 
the  second  mortgage  an  additioiial  tract  of 
200  acres.  Defendant  sold  the  215  acres,  the 
savrmill  and  fixtures,  under  the  second  mort- 
gage, and  bought  them  for  himself  at  his 
own  sale,  but  through  another  party,  who 
acted  for  him.  Plaintiffs  alleged  that  the 
defendant  took  possession  of  said  lauds  and 
cut  cross-ties  and  timber  therefrony  worth 
$1,060,  and  committed  waste  thereon,  so  that 
the  lands  by  defendant's  bad  husbandry  and 


the  damage  done  to  the  land  In  other  ways 
was  permanently  injured  and  depreciated  in 
value  to  plaintiffs'  damage  $1,000,  and  that 
the  .rental  value  of  the  land  is  $200  per  an- 
num. They  further  allege  that  upon  a  fair 
accounting  between  the  parties  it  will  be 
found  that  the  debts  secured  by  the  mort- 
gages not  only  have  been  fully  paid,  but  the 
defendant  is  Indebted  to  them.  They  ask  fqr 
an  injunction  against  a  sale  under  the  sec- 
ond mortgage  of  the  200-acre  tract  of  land, 
which  has  been  advertised  for  sale  by  the 
defendant,  for  an  accounting,  and  the  can- 
cellation of  the  mortgages,  which  have  been 
satisfied  In  the  manner  above  stated.  The 
case  was  referred  by  the  court  without  the 
consent  of  the  plaintiffs,  who  objected  to  the 
reference  and  demanded  a  jury  trial.  The 
referee  reported  that  a  balance  of  $163.98, 
subject  to  a  credit  of  a  less  amount,  was  due 
to  the  plaintiffs.  No  exceptions  were  filed  by 
the  plaintiffs,  nor  did  they  demand  a  jury 
trial.  Defendant  filed  exceptions,  but  plain- 
tiffs did  not  tender  any  issue  upon  them.  The 
judge  passed  upon  the  defendant's  excep- 
tions, and  found  that  the  plaintiffs  owed,  the 
defendant  $452.01,  with  interest  from  Janu- 
ary 1,  1915,  and  the  plaintiff  F.  B.  Robinson 
owed  the  defendant  $60,  with  interest  from 
January  1,  1912,  and  judgment  was  entered 
accordingly.  Plaintiffs  reserved  their  excep- 
tions, and  appealed. 

Orady  ft  Graham  and  Kerr  &  Herring,  all 
9f  Clinton,  for  appellants.  Henry  B,  Faison, 
of  Clinton,  John  G.  Shaw,  of  Payetteville, 
and  I.  C.  Wright,  of  Wilmington,  for  ap- 
pellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  Plaintiffs  have  clearly  waived 
their  constitutional  right  to  the  trial  of  the 
issues  in  the  case  by  a  jury,  as  they  failed 
to  except  to  the  referee's  report,  and  did  not 
tender  any  issues  at  all,  not  even  on  the 
defendant's  exceptions.  This  was  really  tan- 
tamount to  an  agreement  on  their  part  that 
the  judge  should  pass  upon  the  defendant's 
exceptions  without  a  jury.  Numerous  cases 
support  the  view  that  there  was  a  clear 
waiver  of  trial  by  jury.  It  was  held  in  Drill- 
er Co.  V.  Worth,  117  N.  0.  615,  23  S.  E.  427: 

"1.  A  party  cannot  be  deprived  of  the  right 
to  a  trial  bj  jury  except  by  his  own  consent. 

"2.  The  right  to  a  jury  trial  may  be  waived 
by  failure  of  a  party  to  appear,  or  by  the  writ- 
ten agreement  of  himself  or  his  attorney,  or  by 
oral  consent  entered  on  the  minutes  of  the  court, 
or  by  submission  to  a  reference. 

"3.  Where  an  action  is  once  referred  (by 
agreement]  the  order  of  reference  cannot  be  an- 
nulled except  by  the  consent  of  all  parties. 

"4.  Failure  to  object  to  an  order  of  refer- 
ence at  the  time  it  is  made  is  a  waiver  of  the 
right  to  a  trial  by  jury. 

"5.  Although  a  party  has  his  objection  to  a 
compulsory  reference  entered  in  apt  time,  he 
may  waive  his  right  to  a  trial  by  jury  by  fail- 
ing to  assert  it  defini.tely  and  specifically  in 
each  exception  to  the  referee's  report. 
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"6.  Where  there  wu  a  compulsory  reference 
objected  to  by  defendants,  and  the  referee  filed 
fourteen  findings  of  fact,  some  of  which  related 
to  questions  not  in  issue  under  the  pleadings, 
and  defendants  filed  exceptions  to  the  findings, 
a  demand  at  the  end  of  their  exceptions  for 
a  iarj  trial  on  all  the  issues  raised  thereby 
was  too  general  to  entitle  them  to  such  a  triaL 

And  it  was  beld  In  a  subseQuent  a^^al  in 
the  same  case  (Driller  Oo.  T.  Wortb,  118  N. 
C.  746,  24  S.  E.  517)  that: 

"Although,  in  case  of  a  compulsory  reference, 
a  party  may  in  ai>t  time  reserve  lus  constitu- 
tional right  to  a  trial  by  jury  at  every  stage  of 
the  proceeding,  yet  he  may  waive  it  by  failing 
to  set  forth  in  his  exceptions  to  the  referee's 
report  a  specific  demand  for  the  trial  of  the  pre- 
cise issue  of  fact  raised  by  the  pleadings  and 
pawed  upon  by  the  referee  in  the  finding,"  to 
which  exception  was  taken.' 

These  cases  have  frequently  been  approv- 
ed and  affirmed:  Ogden  t.  Land  Co.,  146  N. 
G.  443,  59  S.  E.  1027;  Simpson  t.  Scronce, 
152  N.  C.  594,  67  S.  E.  1060;  Mirror  Co.  t. 
Casualty  Co.,  153  N.  G.  373,  69  S.  B  261, 
where  the  cases  are  collected ;  and  the  recent 
case  of  Alley  v.  Rogers,  170  N.  0.  638,  87  S. 
E.  326,  where  the  court  says: 

"It  has  been  frequently  held  that  although  a 
party  duly  enters  his  objection  to  a  compulsory 
reference,  be  may  waive  it  b^  failing  to  assert 
such  right  definitely  and  specifically  in  each  ex- 
ception to  the  referee's  report  and  by  their  fail- 
ing to  file  the  proper  issues.  Driller  Co.  v. 
Worth,  117  N.  a  515  [23  S.  B.  4271,  and  cases 
cited  in  annotated  edition ;  Keerl  t.  Hays,  166 
N.  C.  553  [82  S.  E.  861]." 

[2]  The  plaintiffs  filed  certain  exceptions 
to  the  rulings  of  the  Judge  upon  defendant's 
exceptions  to  the  report  of  the  referee,  but 
they,  or  the  most  o£  them,  are  really  address- 
ed to  findings  of  fact  by  the  Judge,  and  we 
have  often  held  that  we  will  not  review  audi 
findings  when  based  upon  evidence.  Cotton 
MiUs  V.  Cotton  Mills,  115  N.  C.  475,  20  S.  E. 
770 ;  Harris  v.  Smith,  144  N.  C.  430,  67  S.  E. 
122;  Frey  v.  Lumber  Co.,  144  N.  C.  759,  57 
S..  E.  464;  Williamson  v.  Bitting,  159  N.  0. 
321,  74  S.  E.  808;  McCulIers  T.  Cheatham. 
163  N.  0.  61,  79  S.  E.  306;  French  t.  Richard- 
son, 167  N.  C.  41,  83  S.  B.  31. 

The  facts  as  to  the  sale  of  the  land  and 
other  property  of  the  defendants  and  the 
amount  bid  for  them  are  not  material  now, 
as  the  Judge  has  found  what  amount  is  due 
on  the  mortgage  debt,  and  the  plaintiffs  can 
redeem  by  paying  it  and  the  costs.  They  are 
not  prejudiced  by  a  failure  to  consider  the 
amount  which  was  bid  for  this  property  at 
the  sales,  if  there  has  been  any  such  failure. 

The  remaining  exceptions,  which  we  have 
fully  examined  in  connection  with  the  find- 
ings of  fact,  are  without  merit,  even  if  they 
are  sufficiently  presented  and  discussed  in 
the  defendant's  brief.  The  learned  Judge 
who  presided  at  the  hearing  of  the  exceptions 
appears  to  have  given  the  case  careful  study, 
and  to  have  reached  the  right  conclusion. 

Affirmed. 


(174   N.   c.  HI) 
A^TKINS  T.  KADRT.    (N&  102L) 

(Supreme  Court  of  North  Carolina.     Oct.   8^ 
1917.) 

1.  Mastek  and  Servant  «=»235(12)  —  Serv- 
ant's INJUEY— Duty  to  Discover  Danoer. 
'    An  employ^,  as  be  goes  on  with  hia  work, 

must  beware  of  revealed  dangers,  which  he  can 
easily  look  out  for  by  proper  care  and  caution. 

2.  Master  and  Servant  $=3205(5)  —  Serv- 
ant's Injury— Assumption  of  Risk — Reli- 
ance ON  Master's  Statement. 

An  employ^  did  not  assume  risk  of  dangers 
while  removing  tin  from  a  lumber  shelter,  where 
the  employer  told  him  that  the  place  and  work 
were  safe  after  he  had  made  inquiry  regard- 
ing it. 

3.  Master  and  Servant  «s9l24(l)  —  Serv- 
ant's Injury  —  Duty  to  Warm  —  Latent 
Danger— Unsafe  Roof. 

Where  employ^  inquired  of  employer  as  to 
safety  of  a  shelter  roof  from  which  he  was  re- 
quired to  remove  tin,  it  was  the  employer's  duty 
to  inform  himself  of  conditirais  before  stating 
that  the  place  and  work  were  safe. 

4.  Master  and  Servant  «=»222(3)  —  Serv- 
ant's Injury— Assumption  or  Risk- Mas- 
ter's Direction. 

An  employ^  did  not  assume  risk  of  latent 
dangers  in  removing  tin  from  a  shelter  roof, 
where  the  employer  was  directing  the  particu- 
lar work  being  done,  and  had  not  left  the  work- 
men to  perform  the  work  according  to  their  own 
judgment. 
6.  Master   and    Servant   «=s>101,   102(1)    — 

Servant's  Injury— Sarc  Workino  Pi.acb— 

Master's  Duty. 
The  master's  duty  in  the  exercise  of  ordinary 
care  to  furnish  a  reasonably  safe  working  place 
for  hia  servant  is  primary  and  absolute. 

6.  Master  and  Servant  «=»101,  102(1)  — 
Servant's  Injury— Safe  Working  Pjlacb— 
Master's    Duty   Defendbnt   on    Knowi/- 

EDOE. 

If  a  master  baa  a  better  opportunity  to 
know  of  defects  than  hia  servant,  and  tbey  are 
unknown  to  the  latter,  obligation  to  exercise 
care,  diligence,  and  pmdence  is  not  exactly  the 
same. 

7.  Master  and  Servant  $=>295(7)  —  AofioN 
for  Servant's  Injury— Instructions— As- 
sumption OF  Risk— Servant's  Knowuooe 
or  Danobb. 

Instructiona  that  employ^  conld  not  recover 
for  injuries  unless  he  showed  that  he  was  not 
aware  of  defect  In  shed  on  which  he  was  work- 
ing, and  could  not  have  acquired  knowledge  of 
danger  by  exercise  of  ordinary  care,  was  too  fa- 
vorable to  the  employer,  because  not  giving  em- 
ploy6  benefit  of  master's  assurance  of  safety. 

8.  Appeai,  and  Error  $s>1033(5)— Harmless 
Error— Instruoiion  Favorablk  to  Appel- 
lant. 

Appellant  could  not  complain  of  an  Instmc- 
tlon  more  favorable  to  him  than  to  the  appellee. 

9.  Appeal  and  Error  4=>1068(3) — Habmi.K8S 
Error  —  Exclusion  or  Btidencb  —  Facts 
Otherwise  Establishbd. 

Objections  to  exclusion  of  evidence  are  un- 
tenable where  the  question  had  been  sufficiently, 
answered  by  other  witnesses. 

10.  Master  and  Servant  4=3286(42)— Action 
FOR  Servant's  Injury— Question  or  Fact 
—Master's  Neolioence. 

Question  whether  employer  exercised  proper 
care  in  not  warning  employ^  of  danger  was  for 
the  court  and  jury  to  decide  upon  the  facts  and 
not  for  witnesses,  where  the  employer  told  em- 
ploy6  that  the  place  of  work  waa  safe,  with- 
out having  inveatigated  it 
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11.  Apfkai,  and  Bebob  «s»994(3>— Bktixw— 
Svmcixifor  or  Evidkkck. 
Although  plaintiff's  tOTtimony  may  not  be 
tme  and  the  Terdict  wrong  on  the  facts,  de- 
fendant has  no  remedy  on  appeal ;  the  jadge  be- 
low only  having  anch  power. 

-  Appeal  from  Superior  Court,  HallfHT  Coun- 
ty ;  Allen,  Judge. 

Action  by  Jobn  Atkins  against  J.  W.  Mad- 
ry  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintUf,  and  defendant  ap- 
peals.   No  error. 

Stuart  Smith,  of  Scotland  Neck,  and  W.  E. 
Daniel,  of  Weldon,  for  appellant  A.  Paul 
Kitchln  and  Ashby  W.  Dunn,  both  of  Scot- 
land Neck,  for  appellee. 

WALKER,  J.  '  Plaintiff  and  other  hands 
were  employed  by  the  defendant  in  August, 
1916,  to  remove  some  tin  from  the  roof  of  a 
shelter,  or  large  lumber  shed,  at  TUlery,  N. 
C,  and  was  instructed  by  his  employer  to  go 
upon  the  top  of  the  shelter  and  do  the  work. 
Plaintiff  had  no  experience  in  such  matters, 
nor  did  he  know  anything  about  the  construc- 
tion of  the  shelter,  nor  was  there  anything 
on  the  roof  of  it  to  notify  him  of  weakness 
In  any  part  of  it,  or  of  any  danger  in  per- 
forming the  task  assigned  to  him  by  the 
plaintiff.  There  was  evidence  which  tended 
to  show  that  plaintiff  did  know,  or  could  by 
fhe  exercise  of  ordinary  care  have  known 
that  the  shelter  was  supported  by  the  tin 
which  was  nailed  to  an  adjoining  house,  there 
being  no  braces  under  the  shed  to  stay  or 
support  It  When  the  tin  was  ripped  from 
the  house,  there  being  nothing  left  to  hold  up 
tbe  shed,  it  collapsed  and  injured  the  plain- 
tiff in  the  manner  he  described.  The  defend- 
ant contends  that  removing  the  tin  was  a 
simple  process,  requiring  no  former  experi- 
ence and  no  particular  skill,  nor  was  the 
work  of  such  a  dangerous  nature  as  to  re- 
quire the  master  to  instruct  his  inexperi- 
enced servant  as  to  how  to  do  it  His  coun- 
sel therefore  Insist  that  the  case  falls  natu- 
rally and  easily  within  the  rule  laid  down  in 
the  following  cases:  Rumbley  v.  Kailroad 
Co..  153  N.  C.  467,  69  S.  B.  416;  Martin  v. 
Manufacturing  Co.,  128  N.  C.  264,  38  S.  B. 
876,  83  Am.  St  Rep.  671;  Dunn  v.  Railroad 
Co.,  151  N.  0.  313,  66  S.  B,  134 ;  Brookshlre 
r.  Electric  Co.,  162  N.  C.  669,  68  S.  B.  215 ; 
Simpson  V.  Railroad  Co.,  164  N.  C.  61,  69  S. 
m  683;  Mercer  v.  Railroad  Co.,  154  N.  C. 
899,  70  S.  E.  742,  Ann.  Cas.  i912A,  1002; 
House  V.  Railroad  Co.,  152  N.  C.  397,  67  S. 
E.  981;.Bunn  v.  Railroad  Co.,  160  N.  a  661, 
86  S.  E.  503.  They  especially  rely  on  two  of 
the  above  cases  (House  v.  Railroad  Co.  and 
Simpstfu  V.  Railroad  Co.),  and  quote  -the  fol- 
lowing passages  from  them: 

In  House's  Case  it  was  said: 

"As  stated  in  Hicks  v.  Mannfactnrlng  Co., 
138  N.  C.  319-325  [50  S.  E.  703]  and  other 
cases  of  like  import,  the  principle  more  usually 
obtains  in  the  case  of  'machinery  more  or  less 
complicated,  and  more  especially  when  driven  by 


mechanical  power,'  and  does  not,  aa  a  mle, 
apply  to  the  use  of  ordinai7  everyday  tools,  nor 
to  ordinary  everyday  conditions,  requiring  no 
special  care,  preparation,  or  provision;  where 
the  defects  are  readily  olwervable,  and  where 
there  was  no  good  reason  to  suppose  that  the 
injury  complained  of  would  result.  The  reaaon 
for  the  distinction  will  ordinarily  be  found  to 
rest  on  the  fact  that  the  element  of  proximate 
cause  is  lacking;  defined  in  some  of  the  deci- 
sions as.  The  doing  or  omitting  to  do  an  E6et 
which  a  person  of  ordinary  prudence  could  fore- 
see would  naturally  or  probaUy  produce  the 
injury.'  Brewster  v.  Elizabeth  City,  137  N.  C. 
892  [49  S.  E.  885]." 

The  court  said  in  Simpson's  Case,  after 
stating  the  general  rule  as  to  complicated 
machinery: 

"If  there  was  any  negligence  *  ♦  •  it 
could  better  be  impoted  to  the  plaintiff  in  taking 
his  position  on  the  car  between  two  piles  of 
cross-ties,  if  it  was  a  dangerous  one,  than  to 
any  one  else.  The  hands  did  the  work  assigned 
to  them  in  their  own  way,  and  without  any  spe- 
cial instruction  as  to  the  manner  of  doing  it, 
and  there  was  nothing  to  indicate  that  it  was 
of  such  diarmcter  as  to  be  inlierently  dangerous 
or  likely  to  result  in  injury  to  any  one,  if 
corefally  done.  There  was  nothing  in  its  na- 
ture which  called  for  anything  more  than  ordi- 
nary skill  or  even  any  experience  in  a  work  of 
like  kind.  The  plaintiff  required  no  instrncdon 
as  to  the  proper  method  of  doing  so  simple  a 
piece  of  work.  That  degree  of  care  which  every 
man  of  reasonable  prudence  exercises  in  the 
ordinary  affairs  of  life  wonld  have  been  a  snfB- 
cient  safeguard  against  injury." 

To  the  same  general  effect  Is  Covington  t. 
Furniture  Co.,  138  N.  C.  374,  60  S.  B.  761, 
and  the  other  cases  cited  above.  But  we 
think  that  the  principle  upon  which  those  de- 
cisions rest  does  not  apply  here  where  the 
facts  are  essentially  different,  as  some  of  the 
evidence  we  recite  will  show.  It  must  be 
borne  in  mind  that  there  was  a  defect  in  this 
structure,  of  which  the  employe  had  no 
knowledge,  and  which  he  could  not  have  as- 
certained except  by  a  careful  examination. 
In  the  position  he  stood  on  the  top  of  the 
shelter,  with  solid  sheeting  underneath,  be 
could  not  see  the  defect  which  was  practical- 
ly hidden  from  him.  It  is  true  he  says  ttiat 
he  asked  his  employer  if  there  was  any  dan- 
ger, but  we  see  that  he  was  assured  by  him 
that  there  was  not  at  least  as  far  as  he 
knew.    Plaintiff  testified: 

"Mr.  Madrv  did  not  give  any  instructions  as 
to  how  to  take  the  tin  off.  He  said  get  it  off 
the  quickest  way.-  He  was  not  on  the  shelter 
when  it  fell.  I  was  hurt;  hurt  my  back.  I 
could  not  see  that  the  shelter  was  about  to  fall. 
The  shelter  was  sheeted  solid,  tin  over  top  of 
it  Could  not  see  through  it.  After  we  got 
the  tin  off  it  was  solid  sheeted;  boards  put 
close  together;  nails  holding  boards  to  tin.  I 
don't  know  what  caused  the  shelter  to  fall,  un- 
less it  was  taking  the  tin  off.  I  did  not  knock 
loose  or  take  out  any  brace.  I  do  not  know 
why  the  shelter  fell  at  the  time  it  did.  Three 
colored  men  up  there  with  me.  I  was  not  Mr. 
Madry's  foreman.  Did  anything  that  came  to 
band.  Hauled  brick,  wood,  fired  the  boiler,  put 
brick  into  the  kiln.  Never  had  moved  any  tin 
from  the  top  of  a  building  before.  Tin  was 
thrown  off  the  building  as  it  was  taken  up. 
Saw  nothing  to  indicate  that  the  shelter  was 
about  to  fall  when   I  removed   the  tin.     The 
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shelter  wu  aolid.  I  did  not  lee  anything. 
From  where  I  was  I  could  not  have  seen  what 
was  holding  the  planks  up.  Fell  from  the  shel- 
ter to  the  ground.  Did  not  have  time  to  get  off 
after  the  shelter  began  to  fall.  Had  no  notice 
that  it  might  faU." 

And  again: 

"The  shed  was  open  underneath.  I  did  not  go 
there  to  examine  the  shelter.  Mr.  Madry  said 
it  was  safe.  I  did  not  have  time  to  examine  the 
shelter.  The  shelter  was  open.  Don't  know 
what  it  was  resting  on.  Made  no  examination 
whatever.  I  went  under  the  front  to  see  a  sick 
mule.  After  I  went  under  it  I  did  not  make  any 
examination  of  it.  %  knew  that  I  was  going  on 
top  to  rip  oS  tin.  I  did  not  see  any  danger.  I 
could  have  seen  underneath  if  I  had  gone  un- 
der there  and  could  have  seen  exactly  what  was 
holding  it  together." 

[1 , 2]  We  have  quoted  what  we  consider 
to  be  the  material  parts  of  plaintiff's  testi- 
mony to  shonv  that  the  facts  of  this  case,  and 
those  of  the  cases  we  have  cited,  are  not  gov- 
erned by  the  same  principle.  In  none  of 
those  cases  was  the  servant  told  that  the 
structure  was  safe  before  he  entered  upon 
his  work,  and  they  were  of  such  a  kind  that 
the  servant  could  detect  any  danger  in  the 
progress  of  the  work,  aA  could  his  master. 
In  Rmnbley  v.  Railroad  Co.,  supra,  which 
resembles  this  case  In  Ifs  general  features 
niiore  (than  any  oth^,  there  was  nothing 
which  amounted  virtually  to  an  assurance 
from  the  master  that  the  building  was  safe- 
ly constructed  and  in  the  usual  way,  or  that 
"the  work  was  safe,"  and  wh^n  the  workman 
bad  knocked  off  the  rafters  the  condition  of 
the  Joist  on  which  he  was  standing  and  from 
which  be  fell  was  exposed  to  hte  view,  or  he, 
at  least,  had  a  fair  opportunity  to  examine 
and  know  its  condition  with  reference  to 
safety  or  danger,  and  this  is  what  the  prin- 
ciple of  those  cases  like  Rumbley  y.  Railroad 
Oo.  means;  that  the  employ^,  as  he  goes  on 
with  hla  work,  must  beware  of  revealed 
dangers,  and  look  out  for  them,  which  he  can 
easily  do  by  ptopei  care  and  caution.  If  he 
must  stand  on  a  Jotst  to  do  his  work,  he 
can  test  Its  strength.  If  be  will,  before 
using  It.  But  In  this  case  the  plaintiff  was 
told  by  his  employer  that  the  place  where  he 
was  working  and  the  work  itself  were  safe. 
He  bad  a  doubt  about  it,  and  inquired  of  his 
.eni{)loyer,  so  that  he  could  quit  if  it  was 
dangerous,  or  have  his  doubt  removed. 

[8, 4]  There  is  one  other  view  which  dis- 
tinguishes this  case  from  the  others.  Here 
the  workmen  bad  expressed  a  doubt  as  to 
their  safety,  and  plaintiff  then  made  bis  in- 
quiry of  bis  employer,  tinder  these  cir- 
cumstances, was  It  not  the  plain  duty  of  the 
defendant  to  inform  himself  of  the  safety 
or  danger  of  the  sbed?  Was  it  not  clearly 
the  duty  of  the  master  to  miake  the  Inspec- 
tion, when  his  attention  had  been  especial- 
ly called  to  It,  and  not  leave  his  servants  ex- 
posed to  a  possible  danger?  If  he  had  not 
examined  the  building,  and  did  not  know 
whether  or  not  they  were  in  danger,  be 
should  not  have  answered  the  question  as 
lie  did,  and  have  thrown  ttaen^  off  their  guard, 


and  let  them  go  on  with  the  work  telylog  up- 
on his  assurance  of  safety.  Besides,  he  was 
overseeing  and  directing  the  particular  work 
that  was  being  done,  and  gave  the  order 
which  caused  them  to  cut  away  the  support- 
ing tin,  when  the  plaintiff  could  not  see  tbe 
danger  In  doing  so.  He  did  not  leave  the 
work  to  them  with  Instruction  to  perform 
It  according  to  their  own  judgment  and  to 
take  care  of  themselves.  The  work  In  the 
House  and  Simpson  Cases  was  veryi  simple, 
and  any  one  could  have  done  It  In  perfect 
safety  by  the  exercise  of  ordinary  skill,  care, 
and  prudence.  Hie  character  of  the  work 
was  fully  exposed  to  view.  -In  those  cases 
the  danger  of  the  work  was  before  tbem,  so 
that  the  employ^  could  see  and  understand 
it,  while  here  the  danger  was  bidden,  and 
wai9  not,  and  could  not  be,  disclosed  In  the 
ordinary  progress  of  the  work.  The  plaintiff 
suddenly  fell  to  the  ground  without  knowing 
what  had  occurred  to  catise  his  fall.  The 
authorities,  we  think,  are  In  harmony  with 
these  views,  as  will  appear  from  the  follow- 
ing:   • 

An  employ4's  assumption  of  risk  may  be 
abrogated  by  a  distinct  order  tihat  be  use  a 
dangerous  appliance,  accompanied  by  an  im- 
plied assurance  that  It  is  safe.  Cherokee 
Brick  Co.  v.  Hampton,  16  Ga.  App.  53,  84 
S.  B.  328.  An  employ^,  injured  In  execut- 
ing a  direct  order  of  his  employer,  will  not 
be  held  to  have  assumed  the  risk  of  obeying 
it,  unless  the  danger  was  so  great  that  a 
reasonably  prudent  man  would  not  have 
obeyed  the  order.  United  States  Leather 
Co.  V.  Showalter,  113  Va.  479,  74  S.  E.  40a 
Where  the  employer's  foreman  assures  the 
employ^,  upon  his  making  complaint,  that  be 
Is  in  a  safe  place  to  work,  and  commands  him 
to  proceed  with  the  work,  the  responsibility 
for  resulting  injuries  Is  on  the  employer,  and 
ordinarily  the  law  reads  Into  an  employment 
contract  an  agreement  by  the  servant  to  as- 
sume the  known  rislis  of  the  employment  so 
far  as  he  cmuprehends  thenn;  but  this  im- 
plication may  be  abrogated  by  an  express 
or  implied  agreement  to  the  contrary  If  the 
servant  complains  and  the  master  assures 
him  there  is  no  danger.  Massee  &  Felton 
Lumber  Co.  v.  Ivey,  12  Ga.  App.  583,  77  S. 
E.  1130.  A  master  Is  liable  for  injuries  to  a 
servant  In  the  execution  of  an  express  direc- 
tion where  the  servant  was  ignorant  of  the 
Incident  danger.  McClary  v.  Knight,  73  W. 
Va.  385,  80  S.  E.  868.  "A  servant  has  the 
right  to  rely  upon  the  representations  and 
assurances  of  the  master,  or  bis  vice  prin- 
cipal, as  to  the  absence  of,  or  precaution 
against  danger,  unless  the  danger  is  «bvlous 
and  Imminent."  26  Cyc.  1185.  "Where  a 
servant  knows  of  defects  in  machinery,  ap- 
pliances, or  place  of  work,  but  Is  by  wonls, 
acts,  or  conduct  of  his  maister  lulled  into  a 
sense  of  security,  and  continues  In  the  serv- 
ice, and  is  Injured  by  reason  of  such  defects, 
he  may  nevertheless  recover,  unless  the  dan- 
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ger  Is  well  known  to  him,  or  is  so  plain  and 
obTloUs  that  a  prudent,  careful  man  would 
refuse  to  run  the  risk.  A  person  assumes 
the  risk  of  Injury  from  dangers  and  defects 
wbich  are  so  patent  and  obvious  that  be 
either  knew,  or  In  the  exercise  of  ordinary 
care  should  have  knowo,  of  their  existence. 
On  the  other  hand  a  servant  is  under  no 
primary  obligation  to  Investigate  for  latent 
defects  and  test  the  fitness  and  safety  of  the 
place,  fixtures,  or  appliances  provided  hint 
by  the  master.  He  has  a  right  to  rely  upon 
the  obligation  resting  upon  the  master  to  ex- 
ercise reasonable  care  to  see  that  they  are 
fit  and  safe;  and,  although  the  circumstanc- 
es may  be  such  thaC  a  servant  is  chargeable 
with  knowledge  of  such  defects  as  are  patent 
and  obvious,  land  of  such  defects  as  In  the 
exercise  of  ordinary  care  he  ought  to  have 
knowledge  of,  he  Is  not  to  be  deemed  as  hav- 
ing notice,  or  as  assuming  the  risks,  of  such 
defects  and  insufficiencies  as  can  be  ascer- 
tained only  by  Investigation  and  Inspection 
for  the  purpose  of  ascertaining  that  there  Ib 
no  danger.^'    Id.  pp- 1213-1216. 

i[5,  8]  We  have  held  repeatedly  that  a  serv- 
ant Is  not  barred  of  recovery,  under  the  doc- 
trine of  assumption  of  risks,  unless  he  knew 
and  appreciated  the  danger,  or  the  danger 
was  so  obvious  and  imminent  that  no  reason- 
able and  ordinarily  prudent  man  would  con- 
tinue to  work  In  Its  presence.  The  duty  of 
the  master,  In  the  exercise  of  ordinary  care, 
to  famish  a  reasonably  safe  place  for  his 
servant  to  do  his  work,  is  primary  and  ab- 
solute. If  he  has  a  better  opportunity  to 
know  of  defects  than  his  servant,  and  tbey 
are  unknown  to  the  latter,  their  obligation 
to  exercise  care,  diligence,  and  prudence  is 
not  exactly  the  same  and  should  not  be. 
With  req>ect  to  machinery  and  appliances, 
it  was  said  In  Pressly  v.  Yam  MIUb,  138  N. 
O.  417,  61  S.  B.  69: 

"The  principle  which  holds  the  employ^  to  an 
equality  of  obligation  and  respoDsibllity  in  the 
respect  snggestM  is  unsound  and  unjust,  and 
has  been  rejected  in  the  more  recent  and  better 
considered  cases."  Beach  on  Cont.  Neg.  $  372; 
Lloyd  V.  Hanea,  supra;  Patterson  v.  Pittsburg. 
76  Pa.  389,  18  Am.  Rep.  412:  Kane  v.  Railroad, 
128  U.  S.  91,  9  Sup.  Ct.  16.  32  L.  IDd.  339; 
Smith  V.  Baker,  Appeal  Cases  (1891)  325. 

The  Coart  held  In  Tarborongh  t.  Oeer,  171 
N.  G.  335,  88  S.  E.  474: 

"The  rule  that  the  servant  assDmes  the  risks 
incident  to  the  nature  of  a  dangerous  employ- 
ment has  no  application  to  Injuries  directly  re- 
svlcing  from  the  negligence  of  the  master,  in 
failing  In  bis  duty  to  furnish  him  a  safe  place 
to  work,  or  that  of  another  to  whom  the  mas- 
ter had  delegated  this  duty." 

This  rule  was  fully  considered  In  Its  vari- 
ous phases  at  the  last  term  In  Howard  v. 
Wright,  91  S.  E.  1032,  and  the  authorities  re- 
viewed. In  Howard's  Case  the  plaintiff  was 
working  on  a  platform,  when  a  plank  broke 
and  be  fell  to  the  ground  and  was  Injured. 
In  our  case  the  plaintiff  was  not  remedying 


the  defect  in  the  shed,  but  merely  stripping 
the  tin  from  It,  and  he  did  not  know  of  the 
particular  danger  Incident  to  Its  faulty  con- 
struction, and,  besides,  be  was  assured  of  Its 
safety,  and  ordered  to  "get  the  tin  oft  the 
quickest  way,"  being  told  at  the  same  time 
that  there  was  no  danger,  or  that  "it  was 
safe,"  to  use  the  exact  words  of  Madry.  The 
case,  therefore,  In  its  legal  aspect,  is  substan- 
tially like  those  just  cited  above.  The  plain- 
tiff was  in  no  fault,  as  he  testified  that  he  did 
not  see  the  defect  or  know  that  the  shed  was 
about  to  fall,  and  gave  his  reason  for  not 
knowing,  and  he  did  not  find  out  what  was 
the  cause  of  the  fall  until  after  the  accident. 
There  was  conflicting  evidence,  but  the  Jury 
have  settled  it  In  favor  of  the  plaintiff. 

[7.  t]  The  charge  of  the  learned  judge  was 
a  very  correct  one,  and  gave  the  defendant  at 
least  the  benefit  of  every  principle  of  law  to 
which  he  was  fairly  entitled,  and,  If  anything, 
was  more  favorable  to  him  than  to  the  plain- 
tiff. He  required  the  latter  to  show  that  he 
was  not  aware  of  the  defect  in  the  shed,  and 
of  the  danger,  and  could  not  have  acquired 
knowledge  of  it  by  the  exercise  of  ordinary 
care  In  order  to  recover.  This  did  not  give 
the  plaintiff  the  full  benefit  of  his  master's  as- 
surance of  safety,  but  the  defendant  obvious- 
ly cannot  object  to  this  omission,  as  he  re- 
c^ved  a  benefit  from  It,  and  there  is  nothing 
else  in  the  charge  available  to  the  defendant 
In  asking  for  a  reversaL 

[9, 10]  The  objections  to  evidence  are  un- 
tenable. The  question  as  to  what  the  other 
men  on  the  shed  bad  said  In  regard  to  the 
danger  had  been  sufficiently  answered  by  the 
plaintiff,  for  he  said: 

"I  called  Mr.  Madry  to  the  edge,  but  he  did 
not  come  to  see  whether  It  was  safe  or  not, 
and  the  other  men  there  said  they  thought  it  was 
dangerous." 

It  was  then  that  Madry  assured  him  that 
the  work  was  safe,  and  the  same  may  be  said 
about  the  three  colored  men  being  on  the 
building.  The  other  exceptions  have  no  mer- 
it. The  defendant  could  have  prevented  the 
injury  by  the  exercise  of  proper  care,  and  It 
was  not  for  the  witness  to  say  whether  or  not 
he  exercised  proper  care,  as  the  question  was 
one  for  the  court  and  the  jury  to  decide  upon 
the  facts.  If  defendant  bad  not  given  the 
promise  of  safety  without  Inspecting  the 
shed,  the  plaintiff  would  not  have  proceeded 
with  his  work.  If  defendant  did  not  know 
whether  or  not  the  shed  was  safe  for  his 
workmen,  or  had  no  knowledge  of  its  con- 
ditions, then  his  assurance  of  safety  and  his 
order  to  his  servants  were  little  short  of  reck- 
less. 

[11]  The  testimony  of  the  plaintiff  may  not 
be  true,  and  the  verdict  may  be  wrong  on  the 
facts,  but  we  can  afford  the  defendant  no 
remedy,  even  If  this  be  so.  The  Judge  below 
only  has  the  power  to  do  aa 

No  error. 
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McLaughlin  et  aL  t.  Norfolk  south- 
ern R.  CO.    (No.  98.) 
(Supreme   Court  of  North   Carolina.     Oct,  3, 
1917.) 

1.  Sales  «=»200(2)— Title— Charge  of  Pitica. 

Where  a  contract  contained  an  absolute  bill 
of  sale  of  lumber,  provisions  as  to  change  of 
prices  depending  upon  fluctuations  in  the  mar- 
ket did  not  affect  the  title  of  the  buyer  to  the 
lumber. 

2.  PUBADina   «=>248(14)— AlfBKDKENT— AX- 
LOWANCB, 

Through  a  mistake  in  the  conatruction  of  a 
cojdtract  for  the  sale  of  lumber  the  seller  was 
joined  with  the  buyer  as  a  party  plaintiff  in  an 
action  against  a  railroad  company  for  the  de- 
struction of  the  same  by  fire.  On  trial  it  ap- 
peared that  title  had  passed  at  the  time  when 
the  destruction  occurred.  Th«  conrt  allowed  the 
buyer  to  file  an  amended  complaint  alleging  that 
he  was  the  sole  owner  instead  of  the  former 
complaint,  which  alleged '  that  the  buyer  and 
seller  were  joint  owners,  and  the  seller  with- 
drew. Held,  that  the  original  cause  of  action 
was  not  changed,  and  the  allowance  of  amend- 
ment was  authorized  by  R«visal  1906,  (  607,  do- 
daring  that  the  court  may  permit  any  pleading 
to  be  amended  by  correcting  a  mistake  in  the 
name  of  the  party  or  a  mistake  in  any  other 
respect. 

3.  LiMTATiON   OT   Actions   «=al27(l)— Com- 

UENCEUENT  Of  ACTION  —  AUENDlfENT  —  EF- 

nccT 

.  The  filing  of  an  amended  complaint  at  trial 
germane  to  the  original  complaint  and  stating 
no  new  cause  of  action  relates  back  to  the  com- 
mencement of  the  action,  though  filed  after  the 
time  prescribed  by  the  statute  of  limitations. 

4.  Judgment  «=»697— Conclu81Vkne8S— Pe»- 
BON  Concluded. 

Where  lumber  was  destroyed  by  fire,  a  judg- 
ment awarding  damages  against  a  railroad  com- 
pany and  in  Favor  of  a  bailee  for  the  destruc- 
tion of  his  own  lumber  Is  not  a  conclusive  ad- 
judication against  the  bailor  for  the  destruction 
of  his  own  lumber,  though  it  was  in  the  posses- 
sion of  the  bailee ;  the  bailor  not  being  a  party 
to  the  action  or  in  privity  with  the  bailee. 
6.  Bailiient  «=s>21— Bailor— Right  of  Ao- 

Where  any  permanent  Injdry  is  done  to  a 
cbattel  which  will  depreciate  when  it  is  return- 
ed by  the  bailee,  the  bailor  may  maintain  an  ac- 
tion for  such  Injury  to  his  reversionary  inter- 
est whether  the  bailment  has  expired  or  not, 
and  regardless  of  whether  the  bailee  might  re- 
cover for  injury  to  his  possession. 

Appeal  from  Superior  Court,  Harnett 
County;    Stacy,  Judge. 

Action  by  N.  McLaughlin  and  the  Elm 
City  Lumber  Compemy  against  the  Norfolk 
Soutliern  Railroad  Company.  During  the 
trial  the  first-named  plaintiff  withdrew,  and 
the  Lumber  Company  filed  an  amended 
complaint,  on  which  there  was  Judgment  for 
It  From  Bucb  Judgment,  defendant  appeals. 
A£Srmed. 

This  Is  an  action  Instituted  by  N.  Mc- 
LanghUn  and  the  Elm  City  Lumber  Company, 
as  plaintiffs,  to  recover  damages  for  the  neg- 
ligent burning  of  certain  lumi)er.  The  fire 
complained  of.  wlilch  occurred  November  11,' 
1912,  destroyed  the  saw  and  planing  mills 
of  the  plaintiff  N.  McLaughlin  and  the  great- 
er part  of  the  lumber  In  the  yard  thereof. 


The  plaintiff  N.  McLaugbUn  brought  an 
action  to  the  September  term,  1913,  of  Har- 
nett county  superior  court  against  the  defend* 
ant  for  the  recorery  of  damages  on  acconnt 
of  the  burning  of  his  saw  and  planing  mlUs, 
which  action  resulted  in  a  judgment  in  favor 
of  McLaughlin  against  tbe  defendant  for  the 
recovery  of  $2,000,  which  sum,  witli  the  cofits, 
was  paid  by  the  defendant 

The  present  action,  instituted'  by  N.  Mc- 
Laughlin and  the  Elm  City  Lumber  Company, 
against  the  defendant  for  the  recovery  of 
damages  on  account  of  the  destruction  by 
the  same  fire  of  lumber  alleged  to  belong  to 
the  two  plaintiffs  jointly,  was  bommenced  by 
summ»ns  dated  December  3, 1914.  Complaint 
was  filed  January  term^  1914.   It  alleges: 

"That  on  the  11th  day  of  November,  191^ 
the  plaintiffs  were  owners  of  a  large  amount  of 
lumber;  the  plaintiff  N.  McLaughlin  to  the 
amount  and  value  of  $4,971.12,  and  the  plaintiff 
£Sm  City  Lumber  Company  to  the  amount  and 
value  of  $3,194.71,  located  on  the  lands." 

The  material  allegationlB  of  this  complaint 
are  denied  by  the  defendants,  and  res  adjo- 
dicata  pleaded. 

During  the  trial  the  plaintiff  N.  McLan^t- 
lln,  on  January  2l8t,  withdrew  aa  a  party, 
and,  over  obJectUxi  and  exception  by  defend- 
ant,  the  court  permitted  the  plaintiff  Elm 
City  Lumber  Company  to  file  an  amended 
complaint  on  said  day. 

In  the  amended  comiflaint  the  Elm  City 
Lumber  Company  claims  to  be  the  sole  owner 
of  the  lumber  destroyed  by  fire,  and  alleges 
Its  value  to  be  in  exceas  of  $22,000,  Instead 
of  $8,166.83,  as  alleged  by  tbe  two  plalntifla 
Jointly,  and  demands  judgment  for  $8,165.83, 
tbe  amount  originally  demanded  by  botb 
plalntlffa 

The  defendant,  In  its  answer  to  the  amend- 
ed complaint,  denied  the  material  allegations 
thereof,  and  pleaded  Joint -ownership  of  the 
property  destroyed  by  McLaughlin  and  tbe 
Elm  City  Lumber  Company,  and  further 
pleaded  res  adjudlcata  and  tbe  statute  of 
llmiltations.  The  contract  between  McLaugh- 
lin and  the  lumber  company  waa  introduced 
in  evidence. 

There  was  a  verdict  and  Judgment  In  fa- 
vor of  the  plaintiff  lumber  company,  and  tbe 
defendant  aiH>caled,  contmding: 

(1)  Tliat  Judgment  ct  ncmsnlt  ought  to 
have  been  entered  at  tbe  conclusion  of  tbe 
evidence,  t>ecauae  It  appeared  that  tbe  Elm 
City  Lumber  Company  was  not  the  sole  own- 
er of  the  lumber,  and  that  McLaughlin  had  an 
interest  therein. 

(2)  That  the  conrt  had  no  power  to  allow 
the  amendment  to  the  complaint,  contending 
that  it  Introduced  a  new  cause  of  action. 

(3)  That  the  judgment  in  the  torvaer  ac- 
tion between  McLaughlin  and  the  defendant 
operated  as  an  estoppel  upon  the  plaintiff 
lumber  company. 

(4)  That,  If  tbe  court  had  power  to  allow 
the  amendment,  it  did  not  relate  to  the  com- 
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menoement  of  the  action,  and  that  the  cause 
of  actl(»  was  barred  by  the  statute  of  limi- 
tations. 

D.  H.  McLean  &  Son,  of  Ullington,  Clif- 
ford ft  Townsend,  of  Dunn,  and  Robinaon  & 
I^on,  of  FayetteTlUe,  for  appellant  B.  F. 
Toong  and  R.  li.  Godwin,  both  of  Dunn,  for 
appelleei. 

ALIiEN,  J.  [1,2]  The  lumber,  which  was 
destroyed  by  fire  had  been  manufactured  and 
placed  on  the  dry  kiln  trucks,  and  the  con- 
tract between  McLan^Un  and  the  Elm  City 
liun^ber  'Company  provides  unconditionally 
tJiat  when  In  this  condition  the  lumber  be- 
comes the  property  of  the  lumber  company. 
There  is  also  Incorporated  in  the  contract  an 
abecdute  bill  of  sale  of  the  lumber  from 
McLaughlin  to  the  Inmher  company,  and  the 
proylsl<m  as  to  change  of  prices,  depend- 
ent upon  fluctuations  in  the  market,  affected 
the  amount  due  from  the  lumber  company 
to  McLaughlin,  and  not  the  title  to  the  lum- 
ber. The  lumber  company  was  therefore  the 
sole  owner  of  the  lumber,  and  It  was  prop» 
to  permit  McLaughlin,  who  had  no  title,  to 
withdraw  as  a  party  plaintiff,  and  this  was 
vrithln  the  power  of  the  court  Cant>b^  t. 
Power  Cb.,  166  N.  G  488,  82  S.  B.  842.  It 
was  also  permissible  to  allQW  an  amendment 
to  the  complaint  by  alleging  that  the  lumber 
company  was  the  sole  owner  of  the  lumber, 
and  tbla  did  not  change  the  original  cause 
of  action  and  Introduce  a  new  cause  of  ac- 
tion. 

The  allegation  In  the  original  complaint 
that  McLaughlin  and  the  lumber  company 
were  the  owners  of  the  lumber  was  made  un- 
der a  mistaken  construction  of  the  contract, 
and  Rerisal,  f  607,  provides  that  the  Judge  or 
court  may  ammd  any  pleading  "by  correct- 
ing a  mistake  in  the  name  of  a  party  or  a 
mistake  In  any  other  respect" 

In  Ely  T.  £)erly,  94  N.  O.  1,  a  comtplalnt 
WBB  filed  alleging  the  ownership  of  land,  and 
an  amendment  was  allowed  alleging  a  mis- 
take In  a  deed  In  the  tchaln  of  title,  and  It 
was  held  that  the  amendment  related  to  the 
summons. 

In  Jarrett  v.  Glbbs,  107  K  C.  303, 12  S.  B. 
272,  a  complaint  was  filed  i  In  the  name  of  two 
plaintiffs  alleging  that  they  were  the  owners 
of  certain  cross-ties.  The  name  of  one  of 
the  plaintiffs  was  stricken  out  at  the  trial 
and  It  was  held  in  the  Supreme  Court  that 
the  Judge  could  allow  the  remaining  plaintiff 
to  file  an  amended  complaint  ailing  sole 
ownership  of  the  cross-ties.  ' 

The  only  difference  between  this  last  case 
and  the  one  before  us  is  that  in  the  first  the 
question  was  as  to  the  ownership  of  >  cross- 
ties,  while  In  this  it  Is  as  to  the  ownership  of 
lumber. 

In  King  ▼.  Dudley,  113  N,  O.  168,  18  S.  E. 
110,  the  plaintiff  alleged  the  ownership  of  all 
Of  a,  crop  as  lessee  of  certain  rectdrers,  and 


an  amoidment  was  approTed  alleging  sols 
ownership  of  a  part 

in  Mwt«m  T.  Water  Co.,  168  N.  O.  583,  84 
S(  B.  101»,  the  plaintiff  was  fallowed  to 
amend  by  Including  jftoptattj  not  In  the  orig- 
inal comt>laint  and  by  Increasing  his  allega- 
tion of  damage  fr<mi  |2,000  to  !M,000. 

These  authorities  and  others  also  hold  that 
the  cause  of  action  is  the  wrong  done,  here 
the  burning  of  the  lumber,  and  that  the  diief 
concern  of  the  defendant  a)s  to  parties  is  to 
have  those  before  the  court  who  will  protect 
It  against  a  second  demand  for  the  same 
cause. 

Instructlye  cases  on  the  question  are  Simp- 
son r.  Lumber  Ca,  133  N.  a  96,  46  Si.  B. 
468,  an  action  to  recover  damages  for  negli- 
gent burning,  in  whldi  Walker,  J.,  says, 
"The  cause  of  action  was  the  negligent  burn- 
ing and  the  damage  resulting  therefrom," 
and  Lesslter  v.  Railroad,  139  N.  C.  90,  48 
S.  B.  642,  1  Ann.  Gas.  456,  in  which  Clatk, 
C.  J.,  draws  the  distinction  between  the  cause 
ot  actlcm,  whldi  Is  the  wrongful  act  for  which 
damages  may  be  recovered,  the  object  of  an 
acticxi,  whldi  Is  the  relief  demanded,  and  the 
right  ot  action,  whidi  most  be  in  the  plain- 
tiff. 

[S]  It  also  follows,  If  the  amendment  is 
germane  to  the  original  cause  of  action,  deals 
with  the  sama  transaction,  and  does  not  In- 
troduce a  new  cause  of  action,  It  relates  ba.A ' 
to  the  commencement  of  the  action,  and  pre- 
vents the  running  of  the  statute  of  limita- 
tions from  that  time.  Pickett  r.  Railroad, 
158  N.  G  149,  69  S.  B.  8,  and  Lefler  v.  lane, 
170  N.  C.  183,  86  S.  E.  1022. 

In  the  Pickett  Case  the  plaintiffs  sued  to 
recover  damagsb  for  Injury  to  crops  by  over- 
flow of  water,  and  an  amendment  was  allow- 
ed alleging  permanent  Injury  to  the  land, 
and  Increasing  the  demand  from  $2,000  to 
$4,000.  The  defendants  answered,  and, 
among  other  things,  pleaded  the  statute  of 
limitations.  The  court  held  agralnst  the  plea 
upoa  the  ground  that  the  amendment  related 
to  the  commencement  of  the  action,  and, 
among  other  things,  said: 

"We  do  not  think  the  amendment  added  a  new 
cause  of  action,  bat  related  only  to  the  quan- 
tum of  damages.  The  cause  of  action  was  the 
injury   to  the  land  and  the  consequent  dam- 

And  In  the  Lefler  Case,  Hoke,  J.,  says: 

"Under  the  statntes  regulating  oar  present 
system  of  procedure  ^Revisal  1906,  i  007  et  aeq.) 
and  numerous  decisions  construing  the  same, 
the  power  of  amendment  has  been  very  broadly 
conferred,  and  may,  and  ordinarily  should,  be 
exercised  in  'furtherance  of  justice,'  unless  the 
effect  is  to  add  a  new  cause  of  action  or  change 
the  subject-matter  thereof,  and  our  cases  on  the 
subject  hold  that,  where  the  amendment  is  ger- 
mane to  the  orij^al  actio'n,  involving  substan- 
tially the  same  transaction  and  presenting  no 
real  departure  from  the  demand  as  originally 
stated,  it  shall,  when  allowed,  have  reference  by 
relation  to  the  original  institution  of  the  suit 

We  are  therefore  of  opinion  It  was  within 
the  power  of  the  court  to  allow  the  ameod- 
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ment,  and,  as  It  relates  to  the  commence- 
ment of  the  action,  this  dispose^  ot  the  plea 
of  the  statute  of  limitations ;  this  action  hav- 
ing been  commenced  within  three  years  from 
the  time  of  the  Injury  complained  of. 

[4, 1]  Nor  con  the  plea  of  res  adjudicata 
avail  the  defendant,  for  the  reason  that  the 
plaintiff  in  this  action,  the  lumber  company, 
was  not  a  party  to  the  former  action,  nor  In 
privity  with  any  party  thereto,  and  the  sub- 
ject-matter of  the  two  actions  is  different. 
The  fact  that  McLaughlin,  the  plaintiff  in 
the  former  action,  may  have  been  a  bailee  of 
the  property  does  not  affect  the  question. 

"It  seems  to  be  the  accepted  doctrine  at  pres- 
ent that,  if  any  permanent  injury  be  done  to 
the  chattel,  such  an  injury  as  will  depreciate  its 
value  when  it  returns  to  the  bailor's  hands,  he 
may  maintain  a  special  action  on  the  case 
against  a  third  person  for  injury  done  by  him 
to  the  reversionary  interest,  and  this  seems  to 
be  both  by  reason  and  authority  the  rule,  wheth- 
er the  bailment  has  expired  or  not,  and  whether 
an  action  might  or  might  not  be  maintained  by 
the  bailee  against  such  person  for  trover,  tres- 
pass, or  replevin,  to  control  the  immediate  pos- 
session."    3  Ruling  Case  Law,  141. 

This  disposes  of  all  of  the  questions  dis- 
cussed In  the  brief. 
No  error. 


(VH   N.    C.   177) 

BRTAN  et  al. 
CO. 


y.  LOUISVILLE  &  N.  R. 
et  al.     (No.  69.) 

(Supreme   Court   of   North   Carolina.     Oct.   S, 
1917.) 

1.  Cakmees  €=218(3)— Live  Stock— Stipu- 
lation REQuiBiNa  Notice  of  Injtibt— Va- 

LIDITT. 

A  carrier's  stipulation,  requiring  written  no- 
tice of  claim  for  damage  to  stock  shipment 
before  animals  are  removed  from  place  of  destina- 
tion or  from  the  place  of  delivery  and  before  an- 
imals are  mingled  with  other  animals,  held  rea- 
sonable and  valid;  consequently,  a  shipper's 
verbal  notice  to  an  agent  of  delivering  carrier 
was  insuiiicient. 

2.  CoTJBTs  «=»97(1)  —  Fedebal  Decision  as 

CONTBOLLINO   IN    STATE  COWBTS. 

A  decision   of  the  United   States  Supreme 
Court  upon  validity  of  an  interstate  carrier's 
stipulation   requiring  written   notice   of  injury 
is  binding  upon  the  state  court. 
8.  Cabbibbs  «=»218(11)— Live  Stock— Stipu- 
lation   Requikino    Notice   of    Injuby  — 
Waiver. 
Verbal  notice  of  injury  to  stock  shipment 
given  to  a  clerk  in  office  of  delivering  carrier 
was  not  a  waiver  of  original  carrier's  stipulation 
requiring  written  notice. 

4.  Cabbiebs  «=»200— Live  Stock— Dutt  to 
FuBNisii  Suitable  Cabs. 

Under  a  bill  of  lading  and  in  performing  its 
legal  duty  as  a  common  carrier,  a  railroad  was 
bound  to  furnish  a  safe  and  suitable  car  for  a 
stock  shipment  without  separate  agreement  to 
that  effect,  and  a  special  agreement  relating 
thereto  could  add  nothing  to  the  carrier's  obli- 
gation. 

5.  Cabbiebs  ®=»230(1)— Live  Stock— Action 
FOB  Injuby— Submission  of  Issues— Exe- 
cution OF  Contbact. 

In  actioh  for  injury  to  a  stock  shipment,  is- 
sue as  to  whether  plaintiff  entered  into  a  ship- 
per's contract  with  the  defendant  carrier  should 
not  have  been  submitted  to  the  jury ;   carrier's 


liability  being  the  same  regardless  of  sndi  con- 
tract. 

6.  Cabbiebs  <S=>230(13)— Live  Stock— Action 
FOB  Injury— Finding — Execution  of  Con- 
tbact. 

A  jury's  finding  that  the  live  stock  sliipper 
did  not  enter  into  shipper's  contract  with  the 
carrier  was  mere  surplusage,  the  carrier's  lia- 
bility being  the  same  regardless  of  such  con- 
tract. 

7.  Cabbiebs  «=»204— Stock  Shipment— Va- 
lidity OF  Special  Contract  —  Oabmack 
Amendment. 

Under  the  Carmack  Amendment  to  the  In- 
terstate Commerce  Act  (Act  Cong.  Feb.  4,  1887, 
c.  104,  24  Stat.  379,  as  amended  by  Act  Cong. 
June  29.  1906,  c.  3591,  S  7.  pars.  11.  12.  34 
Stat.  595  rU.  S.  Comp.  St.  f  8604a]),  requir- 
ing the  carrier  to  issue  a  bill  of  lading,  the 
terms  of  which  are  fixed  by  the  Interstate  Coat- 
merce  Commission,  an  interstate  carrier  had  no 
authority  to  enter  into  any  -other  than  the  uni- 
form contract  for  a  live  stock  shipment. 

8.  Cabbiebs  ®=»204— Live  Stock — Validitt 
OF  Special  Contbact  —  Cummins  Amend- 
ment. 

The  Cummins  Amendment  to  the  Interstate 
Commerce  Act  (Act  Cong.  March  4,  1915.  c 
176,  38  Stat  1196  [U.  S.  Comp.  St  1916,  f 
8604a]),  restricting  the  right  of  a  carrier  to 
make  certain  stipulations  in  the  bill  of  lading, 
not  being  retroactive,  had  no  effect  on  stipula- 
tion in  carrier's  contract,  where  shipment  was 
made  and  cause  of  action  arose  before  its  enact- 
ment. 

9.  CIabbiebb  $s»46%— Failube  to  Issue  Bill 
OF  Lading — Effect  on  Liability. 

An  interstate  carrier  is  liable  in  the  same 
measure  for  damage  to  shipment,  though  it  fail- 
ed to,  issue  bill  of  lading  prescribed  by  federal 
law,  and  the  contract  wUl  be  the  same  notwith- 
standing oral  agreements. 

Appeal  from  Superior  0>urt,  Wilson  Coun- 
ty; Allen,  Judge. 

Action  by  J.  L.  and  W.  R.  Bryan  against 
the  Louisville  &  NashvUle  Railroad  Ck>ia- 
pany  and  others.  Judgment  for  plaintlff^» 
and  defendant  named  appeals.    Reversed. 

Civil  action  upon  these  issues:   . 

First.  Did  the '  defendant  the  Louisville  ^ 
Nashville  Railroad  Company  agree  with  the 
plaintiff  that  it  would  furnish  a  car  of  suffi- 
cient size  and  strength  to  carry  26  head  of 
horses  and  mnles  from  East  St  Louis,  in  the 
state  of  Illinois,  to  Wilson,  in  the  state  of  North 
Carolina,  safely,  and  so  that  said  horses  and 
mules  would  not  be  crowded  therein?  Answer: 
Yes. 

Second.  Did  the  defendant  the  Louisville  ft 
NashvUle  Railroad  Company  furnish  to  the 
plaintiff  at  East  St.  Louis,  in  the  state  of  Illi- 
nois, a  car  within  which  to  ship  26  head  of 
horses  and  mules  to  Wilson,  N.  O.,  safely,  and 
so  that  said  horses  and  mules  would  not  be 
crowded  therein?    Answer:  No. 

Third.  Were  the  horses  and  mules  of  the  plain- 
tiff damaged  and  injured  by  reason  of  the  de- 
fendant Louisville  &  Nashville  Railroad  Com- 
pany's failure  to  comply  with  its  contract  in 
furnishing  a  car,  as  it  contracted  to  do?  An- 
swer:  Yes. 

Fourth.  tHd  the  plaintiffs  give  notice  in  writ- 
ing of  their  claim  for  loss  and  injury  to  the 
animals  to  the  agent  of  the  Louisville  &  Nash- 
ville Railroad  Company  or  to  the  agent  of  the 
Atlantic  Coast  Line  Railroad  Company  Ijefore 
said  animals  were  removed  from  the  place  of 
destination  and  before  said  animals  were  mingled 
with  other  animals?     Answer:    No. 

Fifth.  Did  the  plaintiffs  give  verbal  notice 
to  the  defendant  the  Atlantic  Coast  Line  RaO- 
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road  Cranpany  of  their  claim  before  said  ani- 
mals were  mingled  witli  other  animals?  An- 
swer: Yes. 

Sixth.  Were  the  agents  of  the  plaintiffs  guilty 
of  contributory  negligence  in  loading  the  26 
animals  in  a  38-foot  ear,  as  alleged  in  the  an- 
swer of  the  Louisville  &  Nashville  Railroad 
Company?    Answer:    No. 

Seventii.  Did  the  plaintiffs  enter  into  the  ship- 

rrs'  contract  with  the  defendant  the  Louisville 
Nashville  Railroad  Company  as  alleged  by 
the  defendant?    Answer:    No. 

Eighth.  What  damages,  if  any,  has  the  plain- 
tiff sustained  by  reason  of  the  defendant  the 
Louisville  &  Nashville  Railroad  Company  vio- 
lating its  contract  with  the  plaintiff?  Answer: 
$1,000  and  interest  from  October  23,  1912. 

From  the  Judgment  rendered,  the  defend- 
ant the  Louisville  &  Nashville  Railroad  Com- 
pany appealed. 

Murray  Allen,  of  Raleigh,  for  appellant. 
H.  G.  Connor,  Jr.,  of  Wilson,  and  Robt.  W. 
Winston,  of  Raleigh,  for  appellees.    , 

BROWN,  J.  There  are  a  large  number  of 
assignments  of  error,  but  we  will  consider 
only  those  directed  to  the  stipulation  in  the 
bill  of  lading  relating  to  notice,  viz.: 

"As  a  condition  precedent  to  the  shipper's 
right  to  recover  any  damages  for  loss  or  injury 
to  said  animals,  he  will  give  notice  in  writing 
of  bis  claim  thereof  to  the  agent  of  the  railroad 
company  or  other  carrier  from  whom  he  re- 
ceived said  animals  before  said  animals  are  re- 
moved from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same 
to  said  shipper  and  before  said  animals  are 
mingled  with  other  animals." 

[1]  The  jury  have  found  that  no  written 
notice  was  served,  but  that  verbal  notice  was 
given  to  the  Atlantic  Coast  Line,  the  deliv- 
ering carrier.  There  Is  evidence  that  verbal 
notice  was  given  to  a  clerk  in  the  Coast 
Line's  office  at  Wilson.  That  the  stipulation 
Is  reasonable  and  valid  is  settled  by  state  and 
federal  authority.  Schloss  v.  Railroad,  171 
N.  C.  350,  88  S.  E.  476. 

We  are  of  opinion  that  the  verbal  notice  to 
the  clerk  in  the  Coast  Line  office  is  not  a 
compliance  with  the  contract  It  is  stipulat- 
ed that  the  notice  shall  be  In  writing.  There 
are  very  obvious  reasons  why  written  notice 
should  afford  more  protection  to  the  carrier 
than  mere  verbal  notice  to  some  clerk  In  the 
office  who  may,  overlook  it.  Our  decisions 
have  been  to  tt»e  contrary,  but  the  Supreme 
Court  of  the  United  States  has  recently  de- 
cided, in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Star- 
bird,  243  U.  S.  592,  37  Sup.  Ct  462,  61  L.  Ed. 
917,  April  30,  1917,  that: 

"A  stipulation  in  a  through  bill  of  lading  for 
an  interstate  shipment  of  peaches  that  the  car- 
rier issuing  the  bill  of  lading  shall  not  be  held 
liable  for  damages  unless  a  claim  for  damage 
is  reported  by  the  consignee  in  writing  to  the 
terminal  carrier  within  36  hours  after  the  con- 
signee has  been  notified  of  the  arrival  of  the 
freight  at  the  place  of  delivery  is  valid  and  not 
unreasonable." 

It  is  useless  to  quote  more  from  the  opin- 
ion. The  whole  tenor  of  it  Indicates  that  the 
court  r^^irded  the  stipulation  that  the  no- 
tice.must  be  In  writing  as  an  essential  part 


of  the  contract  and  that  unless  compiled 
with  a  recovery  cannot  be  had. 

[2]  This  decision  Is  binding  upon  us.  To 
the  same  effect  is  a  decision  of  the  Supreme 
Court  of  Massachusetts,  Metz  v.  Railroad,  116 
N.  E.  475,  where  Rugg,  C.  J.,  says: 

"The  doctrine  of  waiver  is  not  applicable  to 
any  subject  where  the  public  policy  has  been 
authoritatively  declared  to  be  contrary  to  waiver 
rights.  Laws  founded  upon  considerations  of 
public  policy  cannot  be  evaded  by  the  device 
of  waiver.  The  absolute  defense  is  allowed 
in  such  instances,  not  for  the  sake  of  the  de- 
fendant, but  because  it  is  the  established  prin- 
ciple of  the  law." 

[3]  If  It  is  essential  that  the  notice  be  In 
writing,  then  verbal  notice  to  some  clerk  in 
the  office  cannot  be  regarded  as  a  compliance 
with  the  contract  nor  a  waiver  of  the  stipu- 
lation. But  it  Is  contended  that  the  plain- 
tiffs are  not  suing  upon  the  bill  >of  lading 
given  him  by  the  defendant,  but  upon  an 
oral  and  distinct  agreement  made  by  defend- 
ant's agent  to  furnish  them  with  a  car  of 
sufficient  size  and  strength  to  carry  26  head 
of  horses  apd  mules  from  East  St.  Louis  to 
Wilson. 

The  complaint  of  plaintiffs,  after  stating 
the  terms  of  the  contract,  etc.,  declares: 

"And  the  said  Louisville  &  Nashville  Railroad 
Company  issued  to  these  plaintiffs  its  bill  of 
lading,  or  contract  of  carnage,  the  original  of 
which  has  been  delivered  to  the  defendant  the 
Atlantic  Coast  Line  Railroad  Company,  but  a 
copy  of  the  same  will  be  produced  upon  the  trial 
of  this  action,  if  demanded." 

[4]  There  was  but  one  contract,  and  that 
was  to  transport  safely  the  26  animals  to 
Wilson.  Under  the  terms  of  the  bill  of  lad- 
ing, as  well  as  in  performing  its  legal  duty 
as  a  common  carrier,  the  defendant  was 
bound  to  furnish  such  car  without  any  sepa- 
rate agreement  to  that  effect.  A  special 
agreement  to  furnish  a  car  sufficient  in  size 
and  strength  to  transport  the  animals  added 
nothing  whatever  to  the  obligation  assumed 
by  defendant  That  was  Its  plain  duty  under 
the  law  without  any  such  agreement 

[S,  t]  The  finding  of  the  Jury  that  plain- 
tiffs did  not  enter  Into  the  shipping  contract 
was  evidently  in  response  to  an  erroneous 
charge  of  the  court  No  such  issue  should 
have  been  submitted.  Plaintiffs  allege  that 
they  entered  into  it  and  in  their  compl&int 
offer  to  produce  It  on  the  trial.  It  was  pro- 
duced and  introduced  in  evidence  Such 
finding  Is  merely  surplusage  and  can  have 
no  effect 

[7]  But  the  true  ground  upon  which  the 
written  bill  of  lading  must  be  held  to  control 
the  rights  of  the  parties  is  founded  on  the 
Carmack  Amendment  to  the  Interstate  Com- 
merce Act.  That  amendment  requires  the 
carrier  to  Issue  a  bill  of  lading,  the  terms  of 
which  are  fixed  by  the  Interstate  Commerce 
Commission,  whereby  such  contracts  are 
made  uniform  throui^out  the  United  States. 
The  defendant  has  no  authority  to  enter  into 
any  other  contract. 
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In  the  Starblrd  Case,  6upra,  tbe  United 
States  Supreme  Court  says: 

"Since  the  passage  of  the  Carmack  Amend- 
ment, the  state  court  must  be  held  to  have 
known  that  interstate  shipments  were  covered 
by  a  uniform  federal  rule  which  required  the  is- 
suance of  a  bill  of  lading,  and  that  bill  of  lad- 
ing contained  the  entire  contract  upon  which 
the  ruiipunsioilities  of  tbe  parties  rested.  This 
is  the  result,  not  only  of  our  own  holdings,  but 
is  universally  held  in  the  state  courts." 

Tbe  Supreme  Court  of  New  Jersey,  In 
Thread  Co.  v.  Railroad,  88  N.  J.  Law,  257, 
95  Aa  1002,  Ia  R.  A.  1016C,  606,  speaking  of 
this  amendment,  says: 

"The  Carmack  Amendment,  which  is  part  of 
section  20  of  the  Interstate  Commerce  Act,  as 
amended  by  the  Hepburn  Act  June  29,  1906  (34 
Stat,  at  L.  684,  c.  3591)  quoted  in  Southern 
Express  Co.  v.  Croninger.  226  U.  S.  491  [33 
Sup.  Ct.  148,  57  L.  Ed.  314,  44  J,.  K.  A.  (N. 
S.)  257],  requires  the  issue  by  carriers  of  a 
bill  of  lading.  Under  the  act  and  the  regula- 
ti<«8  made  by  the  Interstate  Commerce  Oommis- 
sion  pursuant  thereto,  defendant  was  required 
to  submit  and  publish  with  its  tariffs  a  uniform 
bill  of  lading." 

[I]  How  far  the  Cummins  Amendment,  ap- 
proved Mareb  4, 1916,  restricting  the  right  of 
a  carrier  to  make  certain  stipulations  in  the 
bill  of  lading,  may  affect  this  particular  stip- 
ulation requiring  written  notice  of  damage, 
Is  not  presented  in  this  record.  That  amend- 
ment tp  the  Interstate  commerce  statutes  is 
not  retroactive,  and  can  therefore  hare  no 
effect  upon  the  dlsiHJsition  of  this  case,  as 
the  shipment  was  made  and  cause  of  action 
accrued  In  October,  1912.  Starblrd  Case, 
243  U.  S.  592,  87  Sup.  Ct  page  468,  61  L.  Ed. 
917;  N.  Pae.  Ry.  v.  Wall,  241  U.  S.  87,  36 
Sup.  Ct.  493,  60  L.  Ed.  905.  In  the  latter 
case  It  Is  said: 

"The  act  of  March  4,  1915,  c.  176,  38  Stat. 
1196,  altering  the  terms  of  the  Carmack  Amend- 
ment, is  without  present  bearing  because  passed 
long  after  the  shipment  was  made." 

This  court  takes  same  view  of  the  Cum- 
mins Amendment  in  Exchange  v.  Railroad, 
171  N.  C.  65,  87  S.  E3.  941,  where  the  sub- 
stance of  the  statute  is  given. 

[9]  We  are  not  unmindful  of  our  own  de- 
cisions In  Davis  V.  Railroad,  172  N.  C.  page 
209,  90  S.  B.  123,  and  Smith  v.  Railroad,  162 
N.  C.  143,  In  which  It  Is  held  that  It  Is  not 
essential  to  a  contract  of  shipment  that  the 
carrier  Issue  a  bill  of  lading;  We  still  hold 
to  the  principle  laid  down  in  those  cases  to 
this  extent,  If  a  carrier  receives  goods  for 
shipment  in  interstate  commerce  and  falls 
to  Issue  the  bill  of  lading  prescribed  by  the 
federal  law,  the  carrier  is  nevertheless  liable 
for  the  value  of  the  goods  and  damage  there- 
to to  the  same  extent  as  if  It  had  Issued  the 
bill  of  lading.  The  carrier  could  not  be  per- 
mitted to  take  advantage  of  its  own  negli- 
gence In  falling  to  issue  it. 

But  the  contract  of  shipment  would  be 
Just  what  is  prescribed  by  federal  law,  not- 
withstanding any  oral  agreements  at  vari- 
ance with  the  bill  of  lading  for  common  car- 
riers, engaged  In  interstate  commerce,  are 


prohibited  from  changing  that  contract  or 
entering  Into  any  other;  the  object  being  to 
make  aU  such  contracts  uniform  throughout 
the  United  States. 

Ui)on  the  pleadings  and  all  tbe  evidence 
the  court  should  have  sustained  tbe  motion 
to  nonsuit. 

Let  Judgment  be  entered  accordingly. 

Reversed. 

(174    N.    C.    2U) 
TABT  &  VANDTKB  v.  ATLANTIC  COAST 

LINE  R.  CO.     (No.  185.) 

■  (Supreme  Court  of  North  Carolina.    Oct  3, 

1917.) 

1.  Carbiebs  «=>  159(1)— Injdbt  to  Goose— Rb- 

QUISEMENT    OF    NOTICB    OF    LOSS    —    SUTTI- 
CIBNOT. 

A  notation  by  a  railway  agent  on  a  freight 
bill  as  to  injuries  to  shipment  was  not  a  compli- 
ance with  bill  of  lading  stipulation  for  written 
notice  of  loss  required  to  be  filed  within  a  given 
time. 

2.  Cabbieks  fe»159(2)  —  iNjtJBT  to  Goods  — 

REQtrlBEHIENT    OF    NOTICE    OF   L088 — ^LnilTA- 

TioN  OF  TnoB— Actual  Notice. 
A  shipper  could  not  recover  for  injui7  to  a 
furniture  shipment  where  he  failed  to  file  re- 
quired written  notice  of  loss  within  specified 
time,  although  agent  had  actnal  knowledge  of 
loss. 

Appeal  from  Superior  Court,  Pitt  County; 
Harding,  Judge. 

Action  by  Taft  A  Vandyke  against  tbe 
Atlantic  (joast  Line  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.  No  error. 

S.  J.  Everett,  of  Greenville,  for  appellant. 
Skinner  &  Cooper,  of  Greenville,  for  appellee. 

WALKER,  J.  This  suit  was  brought  to 
recoveir  damages  for  injttr^  to  furniture 
edilpped  over  defendant's  line  In  Interstate 
ccnnmerce,  the  amount  claimed  being  $62.89. 
Tbe  court  held,  and  so  adjudged,  that  plain- 
tiff was  not  entitled  to  recover,  aa  he  failed 
to  comply  with  the  following  stipulation  <^ 
tbe  bill  of  lading: 

"Claims  for  loss,  damage  or  delay  must  be 
made  in  writing  to  the  carrier  at  the  point  of 
delivery  or  at  the  point  of  origin  within  four 
months  after  the  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delirery  then  within  four 
months  after  a  reasonable  time  for  deUvery  has 
elapsed.  Unless  claims  are  so  made  the  carrier 
shall  not  be  liable." 

It  appeacs  that  the  goods  arrived  at  Green- 
ville, N.  C,  on  different  days  In  1914,  and 
the  agent  saw  their  condition  and  noted  It 
on  the  receipt  for  the  freight  charges,  whldi 
was  evidently  done  to  enable  the  plaintiff  to 
flle  bis  claim  according  to  the  requirements 
of  the  contract  between  the  shipper  and  the 
defendant;  but  the  plaintiff  did  not  file  any 
written  claim  until  October  10,  1914.  We 
have  held  In  several  cases  that  the  mere 
knowledge  of  the  carrier's  agent  at  the  place 
of  delivery  as  to  the  condition  of  the  goods 
would  be  sufflclent  notice  and  takes  the  place 
of  a  written  claim.  Rabon  v.  Railroad  Co, 
149  N.  C.  59,  62  S.  EL  74S ;  KIme  v.  Railroad 
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Co.,  163  N.  C.  398,  69  S.  E.  264;  Id.,  156  N. 
C.  451,  72  S.  E.  486;  Id.,  160  N.  a  457,  76 
8.  B.  609,  48  L.  R.  A.  (N.  8.)  617;  DnvaU  v. 
Railroad  Co.,  167  N.  C.  24,  83  S.  E.  21 ;  Horse 
Exchange  t.  Railroad  Ca.,  171  N.  a  65,  87 
S.  E.  941 ;  Baldwin  v.  Railroad  Co.,  170  N.  C. 
12,  86  S.  E.  776;  Mewboro  v.  Railroad  Co., 
170  N.  O.  206,  87  S.  E  37 ;  Reynolds  v.  Ex- 
press Co.,  172  N.  O.  487,  90  8.  E.  610.  It  Is 
said  by  the  conrt.  In  Mewborn  t.  RalTioad 
Co.,  supra,  ti\&t  this  principle,  by  which  ac- 
tual knowledge  acquired  by  the  delivering 
carrier's  agent  of  the  injury  to  goods,  and 
the  extent  of  the  damages,  wQl  be  a  sufficient 
notice  or  claim  of  loss,  notwithstanding  the 
provisions  in  the  bill  of  lading  that  the  claim 
shall  be  in  writing,  will  be  adhered  to  by  this 
court.  In  the  absence  of  a  contrary  decision 
of  the  highest  federal  court  At  the  October 
term,  1916,  the  United  States  Supreme  Court 
decided  that  such  a  stipulation  in  a  bUl  of 
lading  is  reasonable  and  valid,  and  must  be 
complied  with  by  the  shlK>er,  and,  if  he  does 
not  comply  vrith  it,  he  cannot  recover  dam- 
ages (St.  Louis,  etc.,  R.  Co.  v.  Starblrd,  243 
V.  S.  582,  37  Sup.  Ct.  462,  61  L.  Ed.  917  [April 
30,  1917]) ;  and  that  actual  knowledge  of  the 
agent  of  the  carrier,  as  tb  the  condition  of  the 
goods,  is  not  equivalent  to  such  claim  of  loss. 
Referring  to  this  case,  we  said,  at  this  term. 
In  Bryan  v.  L.  &  N.  R.  Co.,  93  8.  IS.  760: 

"We  are  of  opinion  that  the  verbal  notice  to 
the  clerk  in  the  Coast  Line  Office  is  not  a  com- 
pliance with  the  contract  It  is  stipulated  that 
the  notice  shall  be  in  writing.  There  are  very 
obvious  reasons  why  written  notice  sbonld  afford 
more  protection  to  the  carrier  than  mere  verbal 
notice  to  some  clerk  in  the  office  who  may  over- 
look it  Onr  decisions  have  been  to  the  contra- 
ry, but  the  Supreme  Court  of  the  United  States 
has  recently  decided,  in  St  Louis,  I.  M.  &  S.  R. 
Co.  V.  Starbird  [243  V.  S.  592]  37  Sup.  Ct  462 
[61  L.  Ed.  917],  April  30,  1917,  that :  'A  stip- 
nlation  in  a  tbrongh  bill  of  lading  for  an  inter- 
state shipment  ol  peaches  that  the  carrier  issu- 
ing the  bill  of  lading  shall  not  be  held  liable  for 
damages  unless  a  claim  for  damage  is  reported 
by  the  consignee  in  writing  to  the  terminal  car- 
rier within  36  hours  after  the  consignee  has  been 
notified  of  the  arrival  of  the  freight  at  the  place 
of  delivery  is  valid  and  not  unreasonable,'.  It  is 
nseless  to  quote  more  from  the  opinion.  The 
whole  tenor  of  it  indicates  that  the  court  re- 
garded the  stipulation  that  the  notice  must  be 
in  writing  as  an  essential  part  of  the  contract 
and  that  unless  complied  with  a  recovery  cannot 
he  had." 

As  the  court  also  said  in  that  case,  it  is  not 
difficult  for  the  consignee  to  comply  with  a 
lequlrement  of  this  kind,  and  give  notice  in 
WTiting  to  the  agent  of  the  delivering  carrier. 
Such  notice  puts  in  permanent  form  the  evi- 
dence of  an  intention  to  claim  damages,  and 
will  serve  to  call  the  attention  of  the  carrier 
to  the  condition  of  the  freight,  and  enable  it 
to  make  such  investigation  as  the  facts  of  the 
case  require  while  there  is  opportunity  so  to 
do.  The  court  said,  in  Southern  Express  Co. 
v.  Caldwell,  21  Wall.  (88  U.  S.)  264,  22  L.  Ed. 
556,  that  a  stipulation  of  this  kind  is  valid.  It 
oontravenes  no  public  policy.  It  excuses  no 
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negligence.  It  la  perfectly  OHudstent  with 
holding  the  carrier  to  the  fullest  measure  of 
good  faith,  of  diligence,  and  of  capacity, 
which  the  strictest  rules  of  the  common  law 
ever  required.  And  it  is  intrinsically  Just. 
The  court  held  that  the  responsibility  of  a 
common  carrier  may  be  limited  by  an  express 
agreement  made  with  his  employer  at  the 
time  of  his  accepting  goods  for  transporta- 
tion, provided  the  limitation  be  such  as  the 
law  can  recogndze  as  reasoiiable  and  not  in- 
consistent with  sound  public  policy ;  and,  fur- 
ther, that  an  agreement  that,  in  case  of  fail- 
ure by  the  carrier  to  deliver  goods,  he  shall 
not  be  liable,  unless  a  claim  shall  be  made  by 
the  bailor,  or  by  the  consignee  within  a  sped- 
ned  period,  if  tliat  period  be  a  reasonable 
one.  Is  not  against  the  policy  of  the  law  and 
Is  valid.  It  purported  to  relieve  the  defend- 
ants from  no  part  of  the  obligations  of  a 
common  carrier.  They  were  boimd  to  the 
same  diligence,  fidelity,  and  care  as  they 
would  have  been  required  to  exercise  If  no 
such  agreement  had  been  made.  All  that  the 
stipulation  required  was  that  the  shipper,  In 
case  the  package  was  lost  or  damaged,  should 
assert  his  claim  in  season  Jo  enable  the  de- 
fendants to  aacertaln  the  facts;  in  other 
words,  that  he  should  assert  It  within  90 
days.  Queen  of  the  Pacific,  180  U.  S.  49,  21 
Sup.  Ct  762,  45  L.  Ed.  429.  And  this  court 
decided  the  same  way  In  Lytle  v.  Telegraph 
Co.,  165  N.  C.  604,  81  S.  E  769,  and  further 
that  the  stipulation  as  to  a  written  claim  for 
loss  was  not  compiled  with  by  a  verbal  state- 
ment to  the  agent  of  the  company  that  the 
particular  message  had  been  delayed  and  the 
company  would  have  to  pay  for  It 

[1, 1]  In  this  case,  there  w.as  no  written 
notice  of  loss  given,  nor  even  any  verbal  or 
written  statement  by  the  consignee  that  he 
intended  to  claim  any  damages,  until  long 
after  the  four  months  had  expired,  although 
he  had  ample  time  to  file  such  a  notice  or 
claim  of  loss.  The  receipt  for  freight  charges 
was  banded  to  the  consignee  by  the  agent 
and  he  has  it  now ;  but  the  notation  thereon 
was  no  compliance  with  the  stipulation  in 
the  bill  of  lading.  It  may  be  added  that  the 
consignee  himself  took  our  view  of  the  mat- 
ter, as  to  this  stlpulatlMi,  and  was  conscious 
that  a  written  claim  of  loss  was  required  of 
him,  because  he  did  file  such  a  claim,  but  en- 
tirely too  late  to  be  of  any  service  to  him. 
The  carrier  would  be  at  a  great  disadvantage 
If  he  had  to  rely  upon  mere  knowledge  of  his 
agent  or  a  verbal  notice  to  him,  say  the  fed- 
eral courts,  for  It  would  result  In  great  con- 
fusion and  uncertainty  as  to  the  nature  of 
claims,  and  prevent  their  orderly  and  in- 
telligent consideration.  In  many  cases,  the 
special  facts  would  be  Involved  in  doubt,  if 
carriers  had  to  rely  upon  the  memory  of  their 
agents  as  to  claims  for  losses. 

It  follows  that  there  was  no  error  In  the 
ruling  of  the  court 

No  error. 
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(174   N.    C.    MS) 

KORNEGAT  t.  CfUNNINGHAM  et  aL 
(So.  184.) 

(Sapi«me  Court  of  North  Carolina.     Oct  8, 
1917.) 

1.  Wnxs  «=3606(4)  —  Constbuction  —  CHUr 

DBEN. 

Under  a  will  devising  in  separate  items  land 
to  three  daughters  and  the  lawful  heirs  of  the 
body  of  each  in  fee  simple,  "and  if  she  shall  die 
without  a  lawful  heir  of  her  body,"  to  the  other 
surviving  heirs,  the  language  quoted  refers  to 
"chUdren." 

2.  WiLM    ^=9602(3)— Estates    CBaATsi>— Dk- 
FEAsiBLE  Fee. 

The  daughters  took  a  fee-Bimple  estate  sub- 
ject to  be  defeated  upon  dying  without  leaving  a 
child. 

3.  Wills    «=»545(1)— Defeasible    Pee— Con- 

VEBSION   INTO   FKE   SIMPLE. 

Upon  the  death  of  two  of  the  daughters,  the 
land  devised  to  them  passed  to  the  surviving 
daughter  absolutely,  so  that  when  the  surviving 
daughter  died  she  was  seised  in  fee  of  the  land 
devised  to  the  two  daughters. 

4.  Wills  <®=>50e(l)— Defeasible  Feb— "Sub- 
VIVINO  Heibs." 

Upon  the  death  of  the  surviving  daughter 
.without  issue,  the  land  devised  to  her  passed  to 
the  heirs  of  testator;  the  word  "to  the  other 
surviving  heirs"  referring  to  the  "surviving 
heirs"  of  the  testator. 

Appeal  from  Superior  Court,  Greene 
County ;   Stacy,  Judge. 

Proceedings  by  J.  H.  Kornegay  against 
Robert  Cunningham  and  others.  From  the 
decree  entered,  defendants  appeal.  Modi- 
fled  and  affirmed. 

This  Is  a  proceeding  instituted  by  the  ad- 
ministrator of  Harriett  Susan  Hill  against 
her  heirs  and  the  heirs  of  Hymbric  Hill  to 
sell  land  for  assets  to  pay  the  debts  of  said 
Harriett  Sus^n  Hill.  The  land  in  contro- 
Tersy  formerly  belonged  to  Hymbric  Hill, 
who  died  leaving  surviving  him  three  chil- 
dren, Harriett  Susan  Hill,  Huldah  Ann  Hill, 
and  Sarah  John  Hill,  as  his  only  heirs  at 
law.  He  left  a  will  in  which  he  devised  the 
land  to  Harriett  Susan  Hill  In  item  2f  an- 
other tract  of  land  to  Huldah 'Ann  Hill  in 
item  3,  and  another  tract  of  land  to  Sarah 
John  Hill  in  item  4.  The  limitations  as  to 
all  of  these  devises  to  the  daughters  are  sub- 
stantially alike,  and  one  is  quoted  as  illus- 
trative of  all: 

"Item  2.  I  give  and  devise  to  my  beloved 
daughter,  Harriett  Susan,  fifty-two  acres  of  land 
bounded  as  follows:  [description  omitted  as  it 
is  not  material].  To  have  and  to  bold  to  her 
and  the  lawful  heirs  of  her  body  in  fee  simple 
forever,  and  if  she  should  die  without  a  lawful 
heir  of  her  body,  then  said  property  is  to  go 
to  the  other  surviving  heirs." 

Sarah  John  Hill  died  before  her  sisters, 
Huldah  Ann  and  Harriett  Susan  Hill,  with- 
out ever  having  had  a  child.  Huldah  Ann 
Hill  died  before  her  sister  Harriett  Susan 
Hill,  without  ever  having  had  a  child.  Har- 
riett Susan  Hill,  the  last  surviving  daugh- 
ter, died  In  May,  1915,  without  ever  having 
had  a  child. 

His  honor  held  that  Harriett  Susan  Hill 


died  seised  in  fee  of  all  of  the  lands  de- 
scribed In  items  2,  3,  and  4  of  said  will,  and 
entered  Judgment  accordingly,  and  the  de- 
fendants apt>ealed. 

Loftln,  Dawson  tc  Maiming,  O.  V.  Cowper, 
and  R.  A.  Whitaker,  Jr.,  all  of  Kinston,  for 
appellants.    J.  Paul  Frizzelle,  of  Snow  Hill. 

for  appellee. 

ALLEN,  J.  [1]  The  language  in  the  devise 
"and  if  she  should  die  without  a  lawful  heir 
of  her  body,"  in  the  connection  in  which 
it  Is  used,  means  children,  under  many  de- 
cisions of  this  court  Smith  v.  Lumber  Co., 
155  N.  C  389,  71  S.  B.  445,  BizzeU  v.  Loan 
Ass'n,  172  N.  C.  169,  90  8.  E.  142,  and  Al- 
bright V.  Albright,  172  N.  C.  352,  90  S.  E. 
303,  and  the  cases  cited  in  these  opinions. 

[2]  It  Is  also  equally  well  settled  that  un- 
der the  provisions  of  the  will  the  daugh- 
ters took  a  fee-simple  estate  subject  to  be 
defeated  upon  dying  without  leaving  a  dilld. 
Whitfield  y.  Garrls,  134  N.  O.  24,  45  S.  E. 
904 :  Ford  v.  McBrayer,  171  N.  C.  422,  88  8. 
B.  736. 

[3]  If  so,  under  the  plain  language  of  tlie 
will,  upon  the  death  of  Sarah  John  leaving 
no  child  surviving  her,  the  tract  of  land  de- 
vised In  Item  4  passed  In  fee  simple  to  the 
two  surviving  daughters,  Huldah  Ann  and 
Harriett  Susan,  who  were  the  only  heirs  of 
Hymbric  Hill,  the  testator,  and  of  Sarah 
John,  the  deceased  daughter,  and  upon  the 
death  of  Huldah  Ann  the  land  devised  to  her 
in  Item  3  and  her  Interest  in  the  land  devised 
to  Sarah  John  passed  in  like  manner  and 
for  the  same  reason  to  the  last  surviving 
daughter  of  the  plaintiff. 

There  Is  nothing  in  the  will  to  support  the 
contention  of  the  appellants,  heirs  of  Hym- 
bric Hill,  that  upon  the  death  of  the  two, 
Sarah  John  and  Huldah  Ann,  the  land  de- 
vised to  them  passed  to  the  surviving  daugh- 
ter, Harriett  Susan,  with  the  defeasible 
quality  annexed  to  the  title,  and,  on  the 
contrary,  the  will  says  that  upon  the  death 
of  one  leaving  no  children  "the  property  Is 
to  go  to  the  other  surviving  heirs,"  which,  in 
the  absence  of  qualifying  words,  means  to 
them  absolutely. 

[4]  The  appellants  further  contend  that 
in  any  event  they  are  entitled  to  the  land 
devised  to  Harriett  Susan,  and  here  the  case 
depends  on  the  meaning  of  the  words  "to 
the  other  surviving  heirs."  Do  they  mean 
the  surviving  heirs  of  the  testator  or  the 
surviving  heirs  of  the  devisee?  Under  ei- 
ther construction  the  whole  of  the  property 
would  pass  under  the  will,  so  that  no  light 
Is  thrown  on  the  question  by  the  presump- 
tion against  Intestacy. 

It  appears,  however,  from  the  will  that  it 
was  the  Intention  of  the  testator  that  Ills 
daughter  should  not  have  an  absolute  es- 
tate in  fee.  If  she  died  leaving  no  children, 
and  this  Intention  would  be  defeated.  If  we 
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held  tbat  "sarvlTlng  heirs"  meant  "her  but- 
Wvlng  heirs." 

It  we  adopted  this  constructloii,  contended 
for  by  the  appellee,  the  devise  would  be  to 
his  daughter  in  fee,  If  she  left  children,  and 
If  she  left  no  children,  then  to  her  heirs, 
and  under  the  latter  contingency  she  would 
hold  In  fee  under  the  rule  In  Shelley's  Case, 
which  operates: 

"Where  the  ancestor,  by  any  eift  or  convey- 
ance, tnketh  an  estate  of  freehold,  and  in  the 
same  inatrument  an  estate  is  limited,  either  me- 
diately or  immediately,  to  his  heirs  in  fee  or  in 
fee  tail,  the  heirs  are  words  of  limitation  of  the 
estate  and  not  of  purchase."  Ford  v,  McBrayer, 
171  N.  C.  422,  88  S.  E.  736. 

This  would  be  to  impute  to  the  testator 
the  employment  of  many  meaningless  words, 
the  imposition  of  limitations  upon  the  de- 
vises to  his  daughters  having  no  legal  ef- 
fect, and  WOUI4  be  contrary  to  the  intent 
expressed  In  the  will  tbat  the  daughters 
were  not  to  have  a  fee  if  tbey  left  no  chil- 
dren. 

We  are  therefore  of  opinion  that  Harriet 
Susan  died  seised  in  fee  of  the  land  devised 
in  items  3  and  4  of  the  will,  and  tbat  the 
heirs  of  Hymbrlc  Hill  are  the  owners  of 
the  land  devised  in  item  2  as  his  surviving 
heirs. 

The  appellee  will  pay  the  costs  ot  the  ap- 
peal. 

Modified  and  affirmed. 


(80  W.   \tL    678) 

FIRST  NAT.   BANK  OF  NEW   OUMBEB- 

LAND  V.  SMITH  et  aL 

(Supreme  Court  'of  Appeals  of  West  Virginia. 

Sept  18,  1917.) 

(SvUdhus  iv  the  Court.) 

C0BFOBATION8  «=>670(4)  —  Gabnishkcrt  «=> 
101— Money  in  Hands  of  Thibd  Pebson— 
Pbocess. 
To  acqaire  jurisdiction,  upon  a  sugcestion, 
to  direct  payment  of  money  or  appropriation 
of  the  proRerty  in  the  hands  or  under  the  con- 
trol of  one  other  than  the  judgment  debtor,  in 
Satisfaction   of  the   lien   of   an'  execution,   the 
process  most  be  served  on  the  person  having 
such  money  or  property  in  his  custody,  or,  if  it 
be  a  foreign  or  nonresident  domestic  corpora- 
tion, upon  the  auditor.    Acceptance  of  service  by 
either  will  not  sufiSce. 

Certified  from  Circuit  Court,  Hancock 
County. 

Execution  proceeding  by  the  First  Nation- 
al Bank  of  New  Cumberland  against  Lee  O. 
Smith  and  Sarah  J.  Smith,  with  a  suggestion 
of  garnishment  against  the  Eureka  Pipe  Line 
Company.  Motion  by  the  garnishee  to  quash 
the  return  of  service  sustained,  and  case  cer- 
tified.   Order  affirmed. 

J.  A.  McKenzie,  of  New  Cumberland,  for 
plaintifr.  Chas.  Powell  and  Kemble  White, 
both  of  Fairmont,  for  defendants. 

IjYNCH,  p.  On  a  judgment  in  its  favor 
against  Lee  O.  Smith  and  Sarah  J.  Smith, 


recovered  In  the  circuit  court  of  Hancock 
county,  the  First  National  Bank  of  New  Cum- 
berland sued  out  an  execution  to  be  levied 
uiwn  the  goods  and  chatteU  of  the  judgment 
debtors,  and  thereon  suggested  that  by  rea- 
son of  the  Hen  of  the  writ  there  was  a  lia- 
bility on  the  Eureka  Pipe  Line  Company  for 
the  amount  of  the  judgment  The  auditor, 
on  behalf  of  the  pipe  line  company,  accepted 
service  of  the  process.  It  had  no  notice  of 
the  pendency  of  the  proceeding  other  than 
that  furnished  by  such  acceptance  of  service. 
In  response  to  the  command  of  the  summons. 
It  appeared  specially  to  move,  and  did  move, 
to  quash  the  return  of  service  Indorsed  on 
the  process.  This  motion  the  court  sustain- 
ed, and,  upon  the  joint  appllcatlou  of  the  par- 
ties, certified  here  the  question  of  the  pro- 
priety of  such  ruling  upon  the  sufficiency  of 
the  return,  under  the  authority  of  section  1, 
c.  135,  Code  (sec.  4981). 

As  the  principles  recognized  and  discussed 
in  Atkins  V.  Evans,  76  W.  Va.  17,  84  S.  B. 
901,  are  controlling  upon  this  certification, 
they  need  not  be  repeated.  The  reasons  as- 
signed are  stated  logically  and  forcefully  in 
the  opinion,  and  leave  no  room  for  hesita- 
tion in  the  application  of  these  principles  to 
the  acceptance  of  service  of  process  either  in 
an  attachment  proceeding  or  upon  an  execu- 
tion issued  upon  a  judgment  Each  proceed- 
ing is  in  effect  one  in  rem,  a  species  of  seizure 
of  the  property  of  the  debtor  in  the  bands  or 
under  the  control  of  one  in  no  wise  bound  to 
satisfy  the  claim  of  the  creditor.  Its  ulti- 
mate purpose  is  to  appropriate  such  property 
to  the  extinguishment  of  the  lien  of  an  exe- 
cution. To  this  end  no  court  can  acquire  Ju- 
risdiction except  by  actual  service  of  the 
process  on  the  garnishee,  or  upon  the  auditor 
for  him  when  the  garnishee  is  a  foreign  or 
nonresident  domestic  corporation. 

Therefore  the  ruling  upon  the  motion  to 
quash  the  return  was  proper,  and  our  order 
will  approve  and  affirm  It 


,    (80  w.  Va.  «7S) 
STATE  ex  rel.  PORTER  v.  STUDEBAKER 
et  al. 

SAME  V.  DAMRON,  Circuit  Judge,  et  aL 

(Nos.  3434,  3455.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  18,  1017.) 

(SvHahvs  hy  the  Court.) 

X,  Elections  ©=275— Contest^— Jubisdictiok 
OF  CrrT  CoMsnssioN. 
In  accordance  with  the  general  rule  enunci- 
ated in  Trunick  v.  Town  of  North  view,  91  S.  E, 
1081,  the  commission  of  the  City  of  Williamson, 
as  constituted  and  sitting  on  June  30,  1017,  was 
without  jurisdiction  to  hear  and  determine  a 
contest  between  one  of  its  members,  as  then  con- 
stituted, and  one  who,  at  the  previous  general 
election,  held  pursuant  to  the  charter  of  said 
city,  was  a  candidate  for  the  term  beginning 
July  1,  1917,  and  who  had  been  found  by  said 
commission  to  have  received  the  highest  number 
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of  votes  at  said  election,  and  its  jodgment  there- 
in waa  wliolljr  void. 

2.  Elections  <8=>305(1)— Contest— Triai.  Db 
Novo — JtrBiSDic^roN  or  Lowee  Tbibcnal. 

The  commission  of  said  dty  so  constituted 
being  witliout  jurisdiction,  the  circuit  court  up- 
on appeal  by  one  of  contestants  from  the  adverse 
findihga  and  judgment  of  such  commission,  pur- 
suant to  section  11',  of  the  charter  of  said  city, 
acquired  no  jurisdiction  to  hear  and  determine 
de  novo  or  otherwise  the  merits  of  such  con- 
test, this  upon  the  general  principle  that  where 
an  inferior  court  or  tribunal  has  no  jurisdiction 
of  the  cause  an  apt>eal  from  its  decision  therein 
confers  no  jurisdiction  upon  the  appellate  court. 

3.  Pbohibition  i^=>10(2)  —  Juhisdiction  of 

LOWBB  TBIBirNAI. 

And  where  the  circuit  court  is  about  to  hear 
and  determine  such  contest  upon  appeal  pro- 
hibition will  lie  to  prevent  its  exercise  of  sucii 
jurisdiction. 

Original  prohlbltfou  by  tbe  State,  on  rela- 
tion of  WUllam  O.  Porter,  against  J.  M. 
Studebaker  and  others,  and  prohibition  by 
the  same  relator  against  Hon.  James  Dain- 
ron.  Judge  of  tbe  Circuit  Court  of  Mingo 
County,  and  others.  Writ  in  the  first  case 
denied,  and  writ  in  the  second  case  awarded. 

Campbell,  Brown  ft  Davis,  of  Huntington, 
J.  M.  Strother,  and  B.  RandoliA  Bias,  of 
WlUiamson,  for  relator.  Sanders  &  Orodi- 
ett,  of  Bluefleld,  for  respondents. 

MILIjER,  J.  By  the  first  suit,  begun  June 
29,  1917,  relator  sought  to  prohibit  respond- 
ents Studebaker,  Shannon,  Dudgeon,  C(>oper 
and  Greene,  as  members  of  the  commission 
of  the  City  of  Williamson,  from  carrying  Into 
effect  a  resolution  adopted  June  21,  1917,  de- 
claring said  Dudgeon  entitled,  after  June  .30, 
1917,  to  the  office  of  member  of  said  commls- 
don,  and  said  Dudgeon  from  sitting,  partici- 
pating, or  determining  as  a  member  of  said 
commission,  the  contest  case  of  Dudgeon,  con- 
testant, against  said  Porter,  contestee,  and 
also  to  proliiblt  the  other  respondents  from 
permitting  said  Dudgeon  to  hear,  determine 
or  participate  in  the  hearing  and  determina- 
tion of  said  cause.    - 

By  the  second  of  said  suits,  begun  on  July 
21,  1917,  the  relator  Porter  prays  prohibition 
of  the  circuit  court  of  Mingo  County,  and 
the  Honorable  James  Damron,  judge  there- 
of, from  hearing  or  determining  the  said  con- 
test proceeding  then  pending  in  said  court 
on  appeal  by  the*  said  Dudgeon  from  the 
finding  and  Judgment  of  said  commission, 
pronounced  on  June  30,  1917. 

The  record  of  the  two  causes  here  heard 
and  considered  together,  shows  that  no  ef- 
fort was  made  by  respondents  to  carry  into 
effect  said  resolution  of  June  21,  1917,  but 
on  the  contrail  said  contest  case  with  coun- 
ter notice  of  contest  then  filed  by  relator 
was,  on  June  30,  1917,  at  a  meeting  of  said 
commission  held  oa  the  night  of  that  day,  be- 
fore the  term  of  ofiBce  of  said  Dudgeon  ex- 
pired, and  at  which  he  was  present,  as  derk, 
but   whether  otherwise  participating  as  a 


member  of  said  commission  does  not  appear, 
fully  heard  on  said  notices  and  tbe  evideoce 
offered,  and  wherein  the  said  commisstou 
found  and  adjudged  that  the  relator  and  con- 
testee was  eligible  to  the  office  of  commi>- 
sioner,  to  which  he  had  at  the  preceding  Sec- 
tion been  duly  elected,  and  was  entitled  to 
serve  as  such  and  fill  said  office  for  the  term 
of  two  years,  beginning  July  1,  1917,  and  un- 
til his  successor  should  be  duly  elected  and 
qualified. 

At  a  subsequent  meeting  of  said  oommls- 
slon,  held  on  July  2,  1917,  at  which  the  new 
board  of  commissioners  elected  at  said  elec- 
tion, consisting  of  Haven,  Hill,  Preece,  Stude^ 
baker,  and  Porter,  were  present,  tlie  appel- 
lant, Dudgeon,  then  tendered  and  filed  his  pe- 
tition and  bond  and  was  allowed  an  appeal 
from  the  said  finding  and  Judgment  of  the 
commission  of  June  30,  1917,  as  then  consti- 
tuted, and  the  clerk  was  ordered  to  transmit 
all  the  original  papers  therein  to  the  derk 
of  the  circuit  court  of  Mingo  County,  and  it 
is  this  appeal  whidi  the  relator  would  pro- 
hibit the  circuit  court  from  hearing  and  de- 
termining. 

As  no  effort  was  made  by  respondents  or 
^ther  of  them  to  carry  into  effect  said  reso- 
lution of  June  21,  1917,  and  as  the  contest 
case  of  Dudgeon  t.  Porter,  was,  on  June  30, 
1917,  decided  in  favor  of  Porter,  and  he  was 
apparently  inducted  into  office,  and  was  pres- 
ent and  sitting  at  the  meeting  of  said  com- 
mission sitting  on  July  2,  1917,  when  Dud- 
geon filed  his  petlticm  and  bond  and'  was  al- 
lowed said  appeal,  the  questions  presMited  by 
the  petition  and  rule  in  the  first  case  have 
liecome  practically  moot  questions,  and  to 
award  the  writ  now  wonld  be  abortive  of  any 
practical  or  benefidal  results.  Oar  oondn- 
slon,  therefore,  is  to  deny  the  writ,  but  with- 
out costs  to  respondents. 

[1]  In  the  second  case  we  hav^  oondnded 
the  writ  should  go  as  prayed  fbr.  Section  U 
of  the  Charter  of  the  City  of  Williamson,  as 
amended  and  re-enacted  by  chapter  14,  Acts 
of  the  Legislature  1915,  relating  to  Munidpal 
Charters,  among  other  things  provides: 

"Contested  elections  shall  be  heard  and  decid- 
ed by  the  commission  and  the  proceedings  there- 
on shall  conform  as  nearly  as  may  be  to  similar 
proceeding  in  the  case  of  coun^  and  district 
officers.  The  commission  shall  be  the  judge  of 
tbe  election  returns  and  qualifications  of  its 
own  members." 

We  decided  in  Trunlck  v.  Town  of  North- 
view,  91  S.  E.  1061,  construing  a  similar  pro- 
vision of  chapter  47  (sees.  2382-2491)  of  the 
Code,  that  the  coundl  to  which  such  mem- 
ber has  been  so  elected  and  not  some  pre- 
vious coundl,  is  the  one  entitled  to  sit  la 
Judgment  on  his  election  and  qualification  for 
the  office.  There  is  nothing  presented  in  this 
case  to  except  It  from  the  general  mie  es- 
tablished In  that  case.  The  rule  of  that  case, 
we  think,  is  based  <n  sound  legal  principles 
and  ought  to  be  adhered  to.    Our  conclusion. 
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therefore,  la  tbat  tbe  commission,  as  consti- 
tuted and  sitting  on  Jane  30,  1017,  was  whol- 
ly without  Jurisdiction  to  hear  and  determine 
the  rights  of  contestant  and-contestee  In  the 
case  of  Dudgeon,  contestant,  versus  Porter, 
ctmtestee,  either  upon  the  original  notice  of 
contest  filed  by  Ehidgeon,  or  the  counter  no- 
tice filed  by  Porter,  and  that  its  findings  and 
Judgment  were  void,  and  of  no  effect  as'  a 
final  adjudication  of  the  rights  of  the  parties, 
and  that  the  proceedings  of  contest  so  insti- 
tuted should  be  regarded  and  treated  as  pend- 
ing and  undetermined  before  the  board  or 
commission  to  which  the  relator  was  on  the 
face  of  the  returns  of  the  election  ascertain- 
ed to  Itave  been  elected. 

[2,  3]  But  Dudgeon  having  been  awarded 
an  appeal  to  the  circuit  court  by  the  com- 
mission composed  of  the  newly  elected  mem- 
lers,  and  which  la  now  pending  in  the  cii^ 
cult  court,  and  section  eleven  of  the  charter 
providing  that  the  same  shall  be  heard,  and 
determined,  de  novo  by  the  Judge  of  said 
court,  tbe  question  iSi  should  that  court  or 
the  Judge  thereof  be  restrained  or  prohibited 
from  exercising  its  appellate  Jurisdiction  be- 
cause of  the  premature  or  abortive  Judgment 
of  tbe  old  commission?  In  Richmond  v.  Hen- 
derson. 48  W.  Va.  388,  37  S.  E.  663,  we  de- 
cided that: 

"Where  a  jastice  has  no  jurisdiction  of  a  civil 
action,  neither  hag  a  circuit  court  on  ai>peal, 
though  such  court  would  have  original  jariBdic- 
tion  in  the  case,  and  therefore  such  court  mast 
dismisa  the  action  for  want  of  jniisdiction." 

Here  we  have  a  case  where  the  commis- 
sion, but  not  as  constituted  at  tbe  time  of 
tbe  trial,  has  Jurisdiction.  Should  a  differ- 
ent rule  obtain  in  such  cases?  We  think  not. 
The  parties  are  entitled.  We  think,  to  the 
Judgment  of  the  first  triers  of  the  case,  in 
this  case  the  newly  elected  commission.  True 
each  of  the  parties  filed  their  notices  of  con- 
test before  the  commission  as  then  constitut- 
ed. They  were  required  by  section  1  of  chap- 
ter 6  (sec.  198)  of  the  Code,  to  give  the  no- 
tices within  ten  days,  as  therein  prescribed, 
and  section  3  (sec.  2(X))  of  said  chapter,  re- 
lating to  county  and  district  ofilcers,  requires 
notices  of  contest  to  be  presented  to  the  coun- 
ty court  at  its  first  meeting  after  the  same  is 
delivered  to  the  person  whose  flection  is  con- 
tested, when  the  same  shall  be  docketed  for 
trial  in  said  court  Whether  notices  of  con- 
test of  the  election  of  such  municipal,  officers 
by  analogy  would  necessarily  have  to  be  filed 
at  tbe  next  regular  or  some  special  meeting 
of  tbe  commission  is  a  question  we  need  not 
decide.  The  tact,  however,  is  that  the  par- 
ties to  said  contest  proceedings  did  so  file 
their  notices  and  counter  notices  of  contest, 
June  30,  1917,  before  tbe  commission  then 
sitting.  But  these  proceedings  could  give 
that  board  no  Jurisdiction  to  take  up  and  de- 
cide the  contest,  unless  the  statute  properly 
construed  gave  it  that  right,  which  we  have 
decided  it  does  not  do. 


It  seems' to  be  well  settled  that,  when  an 
inferior  oourt  or  tribunal  has  no  Jurisdiction 
of  a  cause,  an  appeal  from  its  decision  con- 
fers no  Jurisdiction  therein  upon  tbe  appel- 
late court,  and  that  this  rule  applies  not  only 
to  appeals  from  Justices'  courts  and  other 
courts,  but  to  the  decisions  of  county  boards 
and  other  similar  tribunals.  3  C.  J.  366,  { 
123,  and  cases  cited  in  notes. 

For  the  foregoing  reasons  the  writ  as  pray- 
ed for  is  awarded ;  but  as  the  case  of  Dud- 
geon V.  Porter  must  be  regarded  as  still  pend- 
ing and  undetermined  before  the  said  board 
or  commission  of  the  Oty  of  Williamscm,  the 
award  of  the  writ  shall  be  without  prejudice 
to  the  rights  of  the  parties  In  the  further 
prosecution  of  said  contest  proceedings  be- 
fore said  board  or  commission,  or  of  their 
right  of  appeal  to  the  circuit  court  from  the 
adverse  finding  or  Judgment  of  >acfa  commia- 
slon,  if  so  advised. 

Writ  awarded. 

(80  W.   Va.  680) 
STATE  T.  ROGEES.     (No.  2628.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  18,  1917.) 

(ByTlabui  hv  the  Court.) 

1.  Cbihirai.  Law   ®=>1166(1)  —  Appial  — 
Pbejudicial  Ebbob— Bubden  of  Showiho. 

To  obtain  reversal  of  a  judgment  of  convic- 
tion in  a  criminal  prosecution,  the  accused 
must  show  that  actual  prejudice  to  him  resulted 
from  the  proceedinga  in  the  trial  court. 

2.  Intoxicatino    LiquoBS    ^=>236(9)  —  Pub- 
uc  Nuisance— OwNEBSHjp. 

Upon  an  indictment  charging  maintenance 
of  a  public  nuisance  by  knowingly  permitting 
unlawful  sales  of  iatoxicating  liquors  In  a  build- 
ing therein  described  as  "owned  and  occupied" 
by  defendant,  proof  of  legal  title  by  her  la  not 
essentiaL  Posaession  ana  control  of  the  prem- 
ises are  all  the  statute  requires. 

3.  Cbihinai.   Law   «=>696(2)   —  Eviokncb— 
Variance — Motion  to  Stbiex. 

The  objection  of  variance  between  the  al- 
legation and  proof  of  ownership  in  such  a  pros- 
ecution is  not  available  after  verdict,  if  the 
evidence  complained  of  was  not  objected  to 
when  offered  and  no  motion  thereafter  was  made 
to  strike  it  out. 

(Additional  SyUalut  ty  Editorial  Staff.) 

4.  Cbiminai.   Law    9=>1184  —  EbsoB-^UBis- 

DIOnOn— OOBBBOTION  07  JUDOUKNT. 

On  writ  of  error  the  Court  of  Appeals  may 
correct  the  judgment  by  eliminating  an  item 
of  costs  erroneously  allowed  by  the  circuit  court 
to  the  prosecuting  attorney  in  the  order  refus- 
ing defendant's  petition  for  writ  of  error. 

Error  to  Criminal  Court,  Raleigh  County. 

Delia  Rogers  was  convicted  of  keeping 
and  maintaining  a  liquor  nuisance,  and  she 
brings  error.  Judgment  corrected  and  af- 
firmed. 

Dunn  &  Anderson,  of  Becklby,  for  plaintiff 
in  error.  E.  T.  England,  Atty.  6en.,  and 
Chas.  Ritchie,  Asst  Atty.  Gen.,  for  the  State. 

LYNCH,  P.  Delia  Rogers  was  convicted 
In  the  criminal  court  of  Raleigh  county  upon 
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an  Indictment  charging  tliat  sbe  kept  and 
maintained  a  public  nuisance,  created  know- 
ingly by  permitting  unlawful  sales  of  intox- 
icating liquors  in  a  house  owned  and  occu- 
pied by  her  in  that  county.  The  circuit  court 
having  refused  her  a  writ  of  error,  she 
brought  the  case  here  for  review  upon  sev- 
eral assignments,  most  of  which,  because  im- 
material and  unimportant,  deserve  only  brief 
notice. 

[1]  Whether  a  female  tenant  named  Smith, 
who  occupied  part  of  the  building  jointly 
owned  by  defendant  and  her  husband,  also 
therein  sold  intoxicating  liquors,  or  that  de- 
fendant operated  a  restaurant  in  a  part  of 
the  property  within  the  time  charged  In  the 
indictment,  could  not,  if  proved,  have  weight 
in  determining  the  guilt  or  innocence  of  the 
accused.  Nor  did  she  suffer  prejudice  be- 
cause witnesses  testified  they  had  heard  of 
the  evil  repute  of  the  house  three  years  be- 
fore the  return  of  the  Indictment  as  a  place 
of  unlawful  sales  of  liquor.  The  interroga- 
tories propounded  properly  limited  the  time 
covered  by  them ;  and  the  answers  complain- 
ed of  did  not  respond  to  the  queries.  De- 
fendant does  not  now  complain  of  proof  as 
to  the  reputation  of  the  house  when  prop- 
erly restricted,  and  did  not  in  the  petition 
for  this  writ  assign  the  admission  thereof 
as  ground  for  reversal. 

[2,  S]  The  only  other  basis-  for  reasonable 
criticism  of  the  judgment  is  the  instruction 
propounded  by  defendant  and  refused.  Its 
purport  is  that  unless  the  state  proved  be- 
yond a  reasonable  doubt  that  defendant  was 
"the  owner  of  the  house"  during  the  time 
laid  in  the  indictment,  and  knew  intoxicating 
liquors  were  sold  therein  In  violation  of  law 
within  tliat  period,  the  jury  should  acquit 
her.  That  part  of  the  instruction  relative 
to  sales  of  liquors  with  defendant's  knowl- 
edge cannot  be  impugned  as  unsound,  or  as 
unsupported  by  competent  and  conclusive 
proof.  Sales  were  made  as  charged,  by  de- 
fendant in  person,  by  her  avowed  employes 
in  her  presence,  and  by  tbem  in  her  absence. 
Of  these  violations  she  must  have  had  per- 
sonal knowledge.  Reasonable  minds  could 
reach  no  other  conclusion,  and  the  Jury  so 
found. 

The  other  proposition  contained  In  the  in- 
struction may  not  be  quite  so  clear,  when 
viewed  in  the  light  of  the  proof.  The  deed 
admitted  in  evidence  at  the  instance  of  the 
state,  without  objection,  revealed  a  joint  le- 
gal title  in  defendant  and  her  husband.  But 
the  indictment  charges  her  to  be  the  sole 


owner  and  occupier  of  the  property  at  the 
time  of  the  sales  proved ;  and,  as  a  witness, 
she  admits  having  during  the  same  i)eriod 
actual  and  ezclvsive  possession  and  control 
of  the  property,  and  that  she  bad  recently 
theretofore  confessed  to  charges  preferred 
by  an  indictment  against  her  for  permitting 
the  same  to  be  used  for  Immoral  and  unlaw- 
ful purposes.  Clearly,  she  controlled  and 
managed  the  premises,  and  rightfully  could 
have  prevented  unlawful  practices  and  con- 
duct In  them.  Sbe  then  occupied  the  premis- 
es within  the  meaning  and  Intendment  of  the 
foijnal  accusation.  So  that  she  was  not  en- 
titled to  have  the  court  say  without  qualifi- 
cation that  before  a  conviction  could  follow 
the  jury  must  believe  beyond  a  reasonable 
doubt  that  she  was  the  owner  of  the  house. 
Such  a  statement,  under  the  circumstances 
detailed,  would  have  limited  the  inquiry  to 
actual  ownership.  Snch  actual  ownership 
of  the  premises  wherein  liquors  are  kept  for 
sale  and  sold  is  not  necessary  to  constitute 
the  offense  of  maintaining  a  nuisance.  Pos- 
session and  control  are  all  that  the  statute 
requires.  2  Woollen  &  Thornton,  Int.  lAq. 
f  664.  Obviously,  there  was  no  error  in  the 
refusal  of  the  instruction.  Nor  Is  an  ob- 
jection on  the  ground  of  variance  between 
the  allegation  and  proof  of  ownership  now- 
available  to  defendant  She  did  not  raise 
any  question  as  to  the  admissibility  of  the 
deed  in  evidence  when  offered,  or  thereafter 
move  to  strike  It  out,  or  assign  variance  as. 
ground  for  a  new  trial.  The  question  comes 
too-  late  when  raised  for  the  first  time  after 
verdict.  Coal  Co.  v.  Schwartz,  177  IlL  272. 
52  N.  E.  276;  Libby  v.  Scherman.  146  111.. 
540,  34  N.  B,  801,  37  Am.  St  Rep.  191.  Or, 
as  held  in  Railway  Co.  v.  McCormick,  106 
Va.  517,  56  S.  E.  281,  and  Taliaferro  v.  Shep- 
herd, 107  Va.  66,  57  S.  E.  585,  the  variance., 
if  any,  will  be  treated  as  waived.  12  Cyc. 
567. 

[4]  The  last  ground  of  complaint  is  the  fee 
of  $10  allowed  by  the  circuit  court  to  the 
prosecuting  attorney  in  the  order  refusing, 
defendant's  petition  for  the  writ  of  error. 
On  what  authority  the  allowance  was  made 
nowhere  appears.  None  is  pointed  out,  and 
none  perceived.  Jurisdiction  upon  this  writ 
confers  the  power  to  correct  the  Judgment 
by  the  elimination  of  that  item.  As  author- 
ity therefor,  we  cite  Bank  y.  Woodford,  34 
W.  Va.  480, 12  S.  E.  544.  and  Oraham  v.  Bank, 
45  W.  Va.  701,  708,  32  S.  B.  245. 

Except  as  to  such  Item,  the  judgment  wflli 
be  affirmed. 
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(80  W.   Va.  SS8) 

STATE  ex  rel.  W.  H.  WHEBLBB  &  CO.  T. 
SHAWKEY. 

SAME  T.  BOARD  OF  PUBLIO  WORKS 
et  a1. 

(No3.  3439,  3440.) 

(Supremo  Court  of  Appeals  of  West  Virginia. 
Sept.  18*  1917.) 

(SyUaiut  by  the  Court.) 

1.  Schools  and  School  Dibtbictb  9=379— 
ScHooi.  Book  Cohmission— Oancsu^ation 
or  CoNTBACT— Statute. 

The  state  school  book  commission  created 
by  section  155a,  c.  45  (sees.  2216-2229),  Code, 
has  no  power,  after  completion  of  its  work 
and  adjournment  sine  die,  to  reconvene  and 
cancel  a  contract,  duly  executed,  created  by  the 
acceptance  of  the  bid  of  a  publisher  and  the 
formal  signatures  of  the  proper  parties,  except 
for  cause  by  law  recognized  as  sufficient  to  in- 
validate any  other  contract. 

2.  Mandamus  <S=>79  —  Sufebintkmdbnt  of 
Schools— CoNTBAcre. 

The  superintendent  of  free  schools,  ex  of- 
ficio a  member  and  secretary  of  the  commis- 
sion and  custodian  of  its  records,  cannot,  ex- 
cept for  such  cause,  withhold  from  a  publisher 
'whose  books  have  been  adopted  as  required  by 
law  a  copy  of  a  duly  executed  contract  therefor ; 
and  mandamus  lies  to  compel  such  delivery. 

3.  Schools  and  School  Districts  «=s»79— 
School  Book  Commission  —  Oontbaots— 
Copt. 

The  statute  creating  the  state  school  book 
commission  directs  the  chairman  thereof  to  ex- 
ecute in  duplicate  contracts  awarded  by  it, 
and  its  secretary  to  deliver  one  copy  to  the 
■uccesbful  bidder.  No  order  of  the  commission 
therefor  is  necessary. 

4.  Schools  and  School  Districts  9=»79— 
School  Book  ComaasioN— VAiUDiTr  op 
Acts. 

'  The  acts  of  such  commission  are  to  be 
treated  as  valid  and  binding,  although  the  ap- 

g ointment  of  its  members  may  have  been  irregu- 
ir.  Invalidity  of  its  acts  cannot  by  inference 
arise  out  of  mere  prematarity  in  appointment, 
where  the  right  so  to  act  is  not  challenged  in  a 
legal  manner  by  .competent  authority. 
6.  Mandamus  ®=»73(2)  —  Board  of  Public 
Works— Approval  of  Bond. 
The  board  of  public  works  cannot,  except 
for  good  cause,  refuse  to  approve  a  bond  duly 
executed  to  secure  performance  by  a  publisher 
of  a  contract  awarded  by  the  state  school  book 
commission.  Such  approval  is  a  mere  ministe- 
rial act;  and  mandamus  lies  against  the  mem- 
bers of  such  board,  except  the  Governor,  to 
compel  performance  of  that  duty. 

Original  m&ndamus  by  the  State,  on  rela- 
tion of  W.  H.  Wheeler  &  Co.,  a  corporation, 
against  Morris  P.  Shawkey,  Superintendent 
of  Schools,  and  the  Board  of  Public  Works 
and  others.    Peremptory  writs  awarded. 

Geo.  W.  McClInUc,  J.  E.  ChUtoo,  and  S.  B. 
GbUton,  all  of  Charleston,  for  petitioner.  E. 
T.  England,  Atty.  Gen.,  for  respondents. 

LYNCH,  P.  The  Legislature  In  1909  creat- 
ed a  state  school  book  commission,  to  con- 
sist of  the  state  superintendent  of  free 
schools,  ex  officio  secretary,  and  eight  other 
citizens  having  the  qualifications  prescribed 
by  the  act,  *o  be  appc^nted  by  the  Governor 


on 'or  before  the  1st  day,  of  April,  1012,  and* 
every  fifth  year  thereafter,  each  member 
thereof  to  qualify  and  enter  upon  the  dis- 
charge of  his  dntiee  thirty  days  after  his  ap- 
pointment and  serve  five  years  therefrom 
unless  sooner  removed  by  the  Governor.  Acts 
1909,  c.  23 ;  Code,  c.  45,  f  155a.  The  act  re- 
quires the  commission  to  meet  and  organize 
by  the  election  of  a  chairman  on  the  first 
Tuesday  In  May  following  the  appointment  of 
Its  members,'  and  then  to  request  the  publish- 
ers of  text-books  to  submit  samples  of  books 
and  the  prices  therefor  on  all  subjects  re- 
quired to  be  taught  in  the  schools  of  the  state, 
and  on  'the  first  Tuesday  in  June  following 
to  ad<9t  rules  of  procedure,  consider  the  mer- 
its of  the  books  offered,  select  and  adopt 
ouQ  of  each  series  so  used.  It  makes  it  the 
duty  of  the  Attorney  General  to  prepare  in 
duplicate  the  contracts  with  the  publishers 
whose  books  are  adopted  for  the  period  cov- 
ered by  the  appointments,  and  of  the  chalr- 
idan  of  the  commission  to  execute  them  on 
its  behalf,  a  copy  for  the  contractor,  the  other 
for  filing  with  the  secretary  of  the  commis- 
sion, and  requires  a  bond  by  each  succeejs- 
ful  Mdder,  in  an  amount  not  less  than  $10,- 
000,  payable  to  the  state,  conditioned  on  the 
faithful  and  h(»iest  performance  of  his  con- 
tract. 

The  appointees  for  the  five-year  period 
commencing  in  1917  convened  at  the  times 
and  places  prescribed  at  the  first  meeting 
elected  Vernon  E.  Johnson,  one  of  its  mem- 
bers, chairman,  and  at  the  second  meeting  se- 
lected and  adopted,  among  others,  a  number 
of  the  tat-books  published  by  W.  'H.  Wheel- 
ee  ft  Co.,  a  corporation,  who  and  such  chair- 
man executed  the  contract  therefor  as  re- 
quired, and  delivered  the  original  and  dupli- 
cate to  the  secretary  of  the  commission; 
and  the  publisher  also  executed  apd  de- 
livered the  bond  to  the  board  of  public  works 
for  Its  approval,  as  required  by  the  act  The 
secretary,  prior  to  the  institution  of  these 
proceedings,  for  some  reason  not  then  dis- 
closed, either  refused  or  failed  to  redeliver 
a  copy  of  the  contract  to  Wheeler  &  Co.,  and 
the  board  of  public  works  to  approve  the 
bond,  executed  as  prescribed  by  the  commis- 
sion. The  alternative  writ  of  mandamus 
prayed  In  these  proceedings,  the  Wheeler 
Company  being  the  relator  in  each  of  them, 
required  M.  P.  6hawkey,  superintendent  of 
sdiools,  either  to  deliver  or  show  cause  why 
he  should  not  be  compelled  to  deliver  a 
c<H>y  of  the  contract  to  the  relator,  and  the 
board  of  public  works  to  approve  the  bond 
or  show  cause  why  it  withheld  such  ai^roval. 

The  sole  cause  assigned  by  Shawkey  in  his 
original  return  for  such  failure  or  refusal  is 
that  the  selection  and  adoption  of  school 
books  and  the  contracts  therefor  remained 
under  the  further  advisement  and  control  of 
the  commission,  then  convened  in  the  dty  of 
Charleston  to  reconsider  its  former  action. 
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and  Its  deliberations  were  not  finally  condbd- 
ed,  wherefore  It  was  improper  and  a  violation 
of  his  official  duty  to  deliver  the  dui^lcate 
to  the  petitioner,  which  he  had  not  been  di- 
rected to  do  by  the  commission,  and.  In  his 
amended  and  supplemental  return,  that  the 
state  school  bools  commission,  on  July  10th, 
met  In  the  dty  of  Charleston,  In  response  to 
a  call  of  the  cfaairman,  for  the  purpose, 
among  other  thlnjgf),  of  reconsidering  its  ac- 
tion of  June  6th,  and  adjourned  on  the  lltb 
without  taking  any  action  upon  the  question, 
because  of  the  pendem?  of  these  proceedings, 
to  reconvene  at  the  call  of  the  chairman; 
that  on  July  19th,  In  responsei  to  such  call. 
It  again  convened  and  reconsidered  the  adop- 
tion of  books,  reversed  its  former  action  In 
many  Instances,  and  directed  him  and  Its 
cfaairman  to  complete  the  contracts  for  the 
various  books  then  adopted. 

The  board  of  public  works  and  the  several 
members  thereof  appeared  as  commanded 
by  the  writ,  moved  to  quash  It  and  dismiss 
the  petition,  assigning  several  grounds  there- 
for, and,  for  answer  thereto,  reiterate  sub- 
stantially the  same  matters  contained  in  the 
returns  of  the  superiuteadent  of  schools, 
and  add  that  they  have  no  right  or  power  to 
approve  or  disapprove  a  bond  given  for  the 
performance  of  the  contract  with  the  relator 
until  it  shall  have  been  completed  and  de- 
livered to  the  relatdr  and  the  deliberations 
ot  the  book  commission  concluded  "as  re- 
quired by  tbe  statute,"  and  that,  by  an  order 
entered  of  record  on  Its  mlnuteii,  the  Gover- 
nor, a  member  of  the  board  of  pubUc  works, 
was  directed  to  request  the  commission  to  re- 
convene to  reconsider  Its  former  action  as  to 
Ischool  text-books,  and  it  did  reconvene  July 
10th,  as  requested,  but  adjourned  without 
proceeding  to  such  reconsideration. 

The  return  of  the  Governor  contains  the 
same  averments  as  the  answers  of  the  other 
respondents,  except  he  contends:  First,  that 
his  action  is  not  subject  to  the  control  of  the 
court  by  mandamus;  and,  isecond,  that  the 
contract  with  the  relator  "was  not  made  in 
accordance  with  the  Judgment  of  the  mem- 
bers of  the  school  book  commission  acting  to 
gether  In  their  official  capacity  and  sitting 
as  a  board,  but  was  the  result  of  certain 
negotiattons  and  compromises  between  the 
agents  of  the  companies  who  secured  similar 
contracts  and  certain  members  of  the  com- 
mission, and  said  contract,  if  not  fraudulent, 
is  at  least  void  as  contrary  to  public  policy." 
The  allegations  as  to  negotiations  and  com- 
promises conducted  or  made  outside  of  and 
not  in  actual  session  of  the  commission  are 
denied  by  replication^  and  by  the  answers  of 
the  individual  members  of  the  commission, 
and  not  proved  or  attempted  to  be  proved  by 
any  evidence  whatsoever ;  the  burden  of  sus- 
taining them  being  upon  the  respondents. 

[1-3]  0%e  first  ground  assigned  in  support 
of  \iiB  motion  to  quash  the  alternative  writ 
and  dismiss  the  petition  la  that,  while  this 


proceeding  Is  only  nominally  In  the  name 
of  the  state.  It  Is  bi  effect  a  suit  against  the 
state  for  the  purpose  of  controlling  the  board 
of  public  works  in  administering  the  affairs 
committed  to  It  by  law,  and  therefore  In  con- 
travention of  section  35,  art  6,  of  the  Consti- 
tution, which  declares  that: 

"The  state  of  West  Virginia  shall  never  be 
made  defendant  In  any  court  of  law  or  equity." 

These  proceedings,  tM  we  conceive  them, 
clearly  do  not  fall  within  the  inhibition  of 
the  constitutional  provision  dted.  No  right 
of  the  state  is  Involved.  No  debt,  Uahlllt;, 
or  charge  Is  asserted  or  sought  to  be  «i- 
forced  against  her.  No  violation  or  breach 
of  any  contract  is  dalmed  by  the  relator. 
The  proceedings  bear  no  sort  of  resemblance 
to  the  case  of  Miller  Supply  Co.  v.  State 
Board  of  Control,  72  W.  Va.  624,  78  S.  a 
672.  In  that  case  the  plaintiff  attempted  to 
recover  of  the  board  of  control  a  Judgment 
as  for  the  breach  of  an  alleged  contract,  and 
thereby  to  Impose  a  liability  upon  the  state, 
to  be  satisfied  only  by  a  diversion  of  pub- 
lic funds  appropriated  for  other  purposes. 
There  is  no  such  attempt  here.  The  ap- 
proval ot  the  bond  of  the  relator  Is  a  mete 
ministerial  act  confided  by  the  Leglslatnie 
to  the  board  of  public  worlts.  Such  ap- 
proval does  not  oi>erate  to  affect  any  con- 
tract with  the  state  or  any  funds  of  the 
state.  Nor  are  these  proceedings  in  effect  an 
Interference  with  the  rights  or  administra- 
tive duties  and  obligations  of  the  board  of 
public  works,  or  with  any  of  the  state's  ad- 
ministrative branches  or  departments. 

By  the  second  ground  for  the  motion  the 
respondents  cball^ige  the  regularity  and 
validity  of  the  appointment  of  the  several 
members  of  the  school  book  commission,  in 
that  they  were  appointed  Mardi  3,  1917,  and 
attempted  to  qualify  before  the  term  of  the 
former  members  had  expired,  and  therefore 
that  the  acts  of  the  commission  in  adoptini: 
text-books  and  authorizing  the  contract  with 
the  petitioner  are  null  and  void  and  without 
authority  of  law. 

Whether  the  appointments  made  on  March 
3d  were  premature  or  irregular,  a  question 
not  decided,  deserves  but  a  brief  notice  and 
comment  We  need  only  cite  some  of  the 
decisions  of  this  court  consistently  holding; 
that,  where  the  interests  of  the  public  or 
third  persons  are  concerned,  full  faith  and 
credit  shall  be  accorded  to  the  acts  of  de 
facto  officers.  At  all  evoits  the  duties  per- 
formed by  the  commission,  conceding  the  pre- 
maturity of  the  appointments,  come  withio 
the  protection  of  the  rule  laid  down  in 
Franklin  v.  Vandervort,  50  W.  Va.  412,  40 
S.  EX  374,  that,  upon  principles  of  public 
policy  and  Justice,  the  acts  of  any  public  of- 
ficial, though  not  those  of  a  lawful  officer, 
are  to  be  treated  as  valid,  where  they  are 
done  under  the  color  of  an  appointment  al- 
though irregular  or  made  without  authori- 
ty of  law,  as  where  the  statute  aathorlring 
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It  Is  aftervrards  declared  nnconaUtutionaL 
Tbe  reason  underlying  tbe  rule  Is  declared 
In  Hennlng  v.  Fisher,  «  W.  Va.  238,  Clay  v. 
Boblnson,  7  W.  Va.  348,  McOlure  v.  Johnson, 
14  W.  Va.  432,  Grlffln  v.  Cunningham,  20 
Grat  (Va.)  31.  and  McOraw  v.  WlUlams,  33 
Orat  (Va.)  610,  to  be  fbat  the  soundest 
principles  at  public  policy  and  the  protee- 
tlon  of  the  welfare  of  society  demand  that 
the  acts  of  de  facto  officers  shall  be  deemed 
and  treated  as  binding  and  valid  as  the  acts 
of  ofScers  de  Jure.  In  line  with  these  deci- 
sions, and  to  emphasize  the  necessity  of  ad- 
hering to  the  principles  stated,  the  Legisla- 
ture enacted  section  15,  c.  7,  Code,  saying: 
"All  judgments  given  and  all  acts  done  by  any 
person,  by  authority  or  color  of  any  office,  or 
the  deputation  thereof,  under  the  restored 
government  of  Virginia  or  of  this  state,  before 
his  removal  therefrom,  shall  be  valid,  though 
it  may  afterwards  be  decided  or  adjudged  that 
he  was  not  lawfully  elected  or  appointed  or  was 
disqualified  to  hold  the  office,  or  that  the  aamo 
had  been  forfeited  or  vacated."  > 

Besides,  since  the  date  of  these  appoint- 
ments no  other  school  book  commission  has 
performed  or  attempted  to  arrogate  to  itself 
tbe  right  to  discharge  the  important  duties 
intrusted  to  such  a  commission  by  the  Leg- 
islature. No  rival  organization  of  the 
same  or  like  character,  pretending  to  act  in 
the  selection  and  adoption  of  school  books, 
has  appeared  to  contest  the  right  of  the 
present  one  to  perform  these  functions,  nor 
any  one  or  more  private  citizens  or  public 
officials  to  obstruct  the  performance  of  the 
functions  assigned  to  the  commission  as  at 
present  constituted,  by  legal  proceedings  or 
otherwise,  save  by  this  Indirect  and  collater- 
al method. 

Nor  does  the  diarge  that  the  contract  has 
not  been  completed,  and  hence  remains  sub- 
ject to  the  control  and  farther  deliberations 
of  the  school  book  commission,  accord  with 
the  plain  ln4>ort  of  the  minutes  of  the  com- 
mission detailing  its  action  at  the  June  meet- 
ing, as  exhibited  with  the  answer  of  its  sec- 
retary. They  show  indisputably  that  the 
commission  then  considered  and  adopted  the 
text-books  to  be  used  In  the  public  schools 
of  the  state  for  the  ensuing  flve-year  period, 
the  contract  to  fnmlsh  some  of  which  was 
awarded  to  the  relator  at  tl>e  prices  oCTered 
by  It,  fixed  the  penalty  of  the  bonds  requir- 
ed ot  successful  bidders,  ascertained  and  en- 
tered of  record  the  expense  and  per  diem  ac- 
eonnts  of  the  members,  and  adjourned  sine 
die  at  1  o'clock  June  6,  1917.  Promptly 
thereafter  the  contract  with  and  bond  by  the 
relator  were  executed  In  due  form,  and  lodg- 
ed, tbe  first  with  the  secretary  of  the  com- 
mission, and  tbe  second  with  the  board  of 
public  works.  The  only  Inference  possible 
Is  that  the  commission,  at  the  time  It  ad- 
journed, had  completely  performed  every 
duty  Imposed  by  the  statute.  Nothing  the 
performance  of  which  was  committed  to  it 
remained  undone  or  open  for  further  delib- 
eration or  determination.    The  selection  and 


adoption  of  sc1mx>1  books  for  the  succeeding 
five-year  period  thereby  became  a  closed 
question.  Besides,  the  statute  makes  no  pro- 
vision for  the  reconvening  of  the  commission 
to  open  and  reconsider  anew  any  act  there- 
tofore performed  by  It  Tbe  sole  purpose 
for  whidi  It  is  authorized  to  reconvene  is  the 
adoption  of  books  other  than  those  first  se- 
lected where  any  successful  bidder  falls  to 
contract  or  the  books  contracted  for  cannot 
be  secured.  Even  this  provision  may  or  may 
not  require  the  reassembling  of  the  commis- 
sion. It  may  or  may  not  be  necessary.  If 
necessary  or  vital  after  adjournment,  that 
body  may  lawfully  reassemble  to  supply  the 
deficiency.  There  is  no  authority  to  recon- 
vene for  any  other  purpose.  It  must  be  as- 
sumed, therefore,  that  the  adjournment  or- 
der was  final  and  conclusive;  that  all  the 
school  text-books  had  beien  selected  and 
adopted  and  the  contracts  therefor  specifi- 
cally awarded,  and  that  nothing  remained 
unfinished  except  the  formalities  attendant 
upon  the  execution  of  the  contracts  and  the 
delivery  and  approval  of  the  bonds.  Indeed, 
these  records  exclude  any  other  hypothesis, 
'nie  minutes,  it  is  true,  do  not  show,  nor  was 
it  necessary  they  should  show,  that  the  presi- 
doit  of  the  commission  was  directed  to  ex- 
ecute the  contracts  with  the  publishers,  be- 
cause "when  selections  and  adoptions  of 
books  have  been  properly  made  It  shall  be 
the  duty  of  the  chairman  of  the  state  school 
book  oommlsslMi  to  execute  contracts  there- 
for with  the  publishers  thereof  for  a  period 
of  five  years  beginning  July  Ist  following.** 
Tbe  requirements  of  these  provisions  were 
adhered  to  strictly  by  the  chairman  and  the 
relator.  It  did  all  that  was  required  of  it  to 
obtain  the  written  evidence  of-  tbe  agreement 
to  which  it  was  entitled. 

[4]  Contracts  with  the  state  school  book 
commission  stand  on)  the  samie  solid  founda- 
tion ,and  are  to  be  dealt  with  on  the  same  gen- 
eral rules  and  legal  principles,  as  contracts 
between  individuals.  They  are  entitled  to  as 
much  respect  and  are  as  eoforceaUe  as  pri- 
vate contracts.  Whether  the  school  book  com- 
ndssion  acted  prudmtly  or  wisely  it  Is  not 
within  our  province,  or  the  province  of  any 
member  of  the  board  of  public  works,  or  all 
of  Its  members  combined,  to  say.  The  Legis- 
lature has  Intrusted  these  matters  solely  to 
the  sound  discretion  and  Judgment  of  the 
state  school  book  commission,  and,  if  free 
from  fraud,  accident,  or  mistake,  and  not 
otherwise  invalid,  its  action  is  conclusive,  and 
not  subject  to  the  control  at  any  other  power 
or  authority.  Nor  Is  the  contraot,  when 
awarded,  subject  to  alteration  or  Impairment 
by  the  voluntary  act  of  the  commission.  State 
V.  Toole,  26  Mont  22,  66  Pac.  496,  55  L.  R.  A. 
644,  91  Am.  St  Bep.  386.  See,  also.  Mar- 
bury  V.  Madison,  1  Cranch,  137,  2  h.  Ed.  60; 
State  V.  Barbour,  53  Ck>nn.  76,  22  Atl.  686, 
56  Am.  R^.  65. 

[S]  It  Is  urged  that  the  Leglslatureb  bjr 
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requiring  the  bo&rd  of  public  works  to  ap- 
prove the  bond,  Intended  to  confer  on  it  au- 
thority to  exercise  a  discretion  which  the 
court  cannot  control  by  mandamus;  from 
which  the  only  permissible  conclusion  Is  that, 
without  assigning  cause  therefor,  captions  or 
sound,  the  board  arbitrarily  may  refuse  to 
give  its  approval,  though  the  bond  be  in  due 
form,  properly  executed  and  with  ample  se- 
curity. If  for  any  reason  whatever  the  board 
Eihall  be  of  opinion  that  the  commission  has 
acted  unwisely  or  Imprudently  In  the  dis- 
charge of  Its  official  functions.  This  con- 
clusion is  permissible,  because  nowhere  in 
any  answer  does  any  respondent  In  any  wise 
attempt  to  sustain  by  proof,  though  averred, 
any  Impropriety  comJmltted  by  any  one  or 
more  members  of  the  school  book  commlssioD 
in  the  discharge  of  its  official  duties,  nor  any 
formal  defecti  In  the  bond  or  Inadequacy  of 
the  security  ofTered  by  the  relator.  The 
respondents  seem  to  be  content  with  general- 
ities, unsustalned  by  testimony  when  put  in 
Issue  in  legal  form.  No  other  cause  for  the 
refusal  to  approve  the  bond  to  the  members 
of  the  board  show.  Clearly  there  are  insnifl- 
cient  to  justify  further  delay  In  the  perform- 
ance of  that  duty.  The  respondent  members 
of  the  board  of  public  works  cite  and  rely  on 
Bfflngham,  Maynard  &  Co.  v.  Hamilton,  6S 
Miss.  523, 10  South.  39.  In  some  respects  the 
facts  of  the  two  cases  are  similar.  Each  of 
them  InvolveB  the  selection  of  school  test- 
books  by  a  conunlsslon  constituted  by  the 
Le^slature.  After  awarding  the  contract 
on  October  6th  In  the  case  dted,  the  commit- 
tee adjourned.  The  superintendent  refused 
to  execute  and  deliver  to  the  successful  bid- 
der a  copy  of  the  contract  as  required,  and 
It  prayed  a  writ  of  mandamus  to  compel  de- 
livery. Afterwards  the  committee,  not  having 
performed  all  the  duties  required  of  it,  re- 
convened, ■  revised  Its  action,  and  selected 
and  contracted  for  books  other  than  t)iose 
published  by  the  relator.  These  were  purchaS'- 
ed  by  patrons,  introduced  Into  the  schools, 
and,  before  the  petition  was  filed,  were  being 
taught  therein.  Because  of  this  delay  and 
the  Incurrence  of  this  expense,  the  court  re- 
fused the  relief  prayed,  but  said: 

"Upon  the  facts  stated  in  the  petition  before 
ug,  and  which  upon  demurrer  must  be  taken  as 
true,  the  right  of  the  petitioners  to. have  the 
contract  made  with  them  by  the  defendant,  and 
have  their  books  selected  by  the  committee  on 
the  6th  of  October  taught  in  the  public  schools 
of  Holmes  county,  is  indisputable.  The  refusal 
of  the  defendant  to  contract  with  them,  as  re- 
quired by  law,  was  wholly  indefensible.  He  bad 
no  discretion  about  it.  His  plain  duty  was  to 
proceed  to  contract,  in  pursuance  of  the  ac- 
tion of  the  committee,  and  then  'to  see  that  only 
the  adopted  text-books  are  used'  in  the  schools ; 
,  and  if  this  were  a  matter  affecting  only  the  par- 
ties to  this  action,  there  could  not  be  a  doubt 
of  the  right  of  the  petitioners  to  compel  the 
performance  of  his  official  duty  by  the  defend- 
ant in  a  matter  wherein  they  have  a  pecuniary 
interest.  »  •  *  Patrons  of  the  schools  have 
incurred   the   expense   of   procuring   the  books 


Gast  selected  and  adopted),  and  the  teachers  are 
required  by  the  superintendent  of  education  to 
teach  these  books,  and  have  no  discretion  about 
it.  In  view  of  these  complications,  and  the 
evil  consequences  likely  to  arise  affecting  public 
interests,  we  deem  it  proper  to  deny  the  remedy 
sought." 

The  relator  presents  a  case  which  clearly 
and  conclusively  shows  its  right  to  some  re- 
lief. It  Is  entitled  to  have  the  contract  de- 
livered and  the  bond  approved.  The  return 
of  none  of  the  respondents  except  the  Gover- 
nor presents  a  valid  reason  for  withholding 
what  It  asks.  Hiese  answers  show  no  le- 
gally sufficient  excuse  for  failure  of  the  com- 
mission's secretary  to  deliver  to  the  relator 
a  duplicate  of  the  contract,  and  of  the  mem- 
bers of  the  board  of  public  works  to  approve 
the  bond.  If  the  returns  did  show  such  ex- 
cuse, there  might  perhaps  be  some  substan- 
tial reas(»i  for  a  further  discussion  of  the 
claim  asserted  that  the  approval  Is  dlscre- 
tloDBry.  But  surely  some  reasonable  extMiua- 
tlon  for  the  Inaction  of  the  board  must  be 
made  to  appear  to  shield  it  from  compulsion 
to  perform  this  duty.  A  mere  arbitrary  and 
unexplained  lack  of  action  will  not  nifflce. 
The  act  of  approval  is  ministerial;  and  the 
authorities  generally  hold  that,  except  as  to 
chief  executlvei  oflScers,  performance  by  pub- 
lic ofQdals  of  merei  ministerial  acts  may  be 
compelled  by  mandamus.    9  Eac  Dig.  515. 

Writs  awarded. 


(80  w.  Va.  «a) 
MOORB  V.  LEWISBURO  &  R.  R  RT.  CO. 
etal.    (No.  3452.) 

(Supreme  Court  of  Appeals  of  West  Tirginia. 
Sept  18,  1917.) 

(SyUabut  Sy  '^  Oowt.) 

1.  CORPOKATIONS    <S=190— RiOHTS    OF    STOCK- 
HOLDERS —  Management  or  Cobporatb  Ap- 

FAIKS. 

The  majority  of  the  stockholders  of  a  cor- 
poration, in  the  absence  of  frand,  have  the  un- 
controllable right  to  manage  the  corporate  af- 
fairs within  the  powers  possessed  by  such  cor- 
poration, and  a  court  of  equity  will  not  interfere 
at  the  suit  of  a  minority  to  control  such  corpo- 
rate action. 

2.  CoBPOBATioNs  «=5>320(2)— Suit  by  Mmoai- 
TT  Stockhoi-mii— Conditions  Precedknt. 

Ordinarily  a  stockholder  of  a  corporation 
cannot  maintain  a  suit  to  secure  redress  for  al- 
leged mismanagement  or  misapproprintion  of  the 
corporate  funds  by  the  managing  officers  or  di- 
rectors until  he  has  appealed  without  avail  to 
the  directors,  and,  in  case  of  their  refusal  to  act, 
to  the  stockholders,  to  correct  the  alleged 
wrongs. 

3.  Corporations  ©=5320(2)— Scrr  by  Minosi- 
TY  Stockholder— CoNDTTioNS  Precedent. 

Where  the  corporate  management  is  entirely 
under  the  control  of  the  parties  charjred  with 
fraud  and  mismanagement,  and  a  majority  of 
the  stock  is  likewise  controlled  by  them,  a  mi- 
nority stockholder  complaining  of  alleged  fraud- 
ulent acts  and  mismanagement  may  apply  to  a 
court  of  equity  for  lelid'  without  first  applying 
to  the  directors  or  stockholders,  as  such  an  ap- 
plication in  such  case  would  be  presumably  un- 
availing, and  a  court  of  equity  would  not  permit 
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4h«   alleged   guilty  parties  to   conduct  a   Boit 
Against  thenuielvea  to  obtain  such  redress. 

4.  CORPOBATIONS  <S=320(7)— SUIT  BT  MiNOBI- 

TY  Stockholdieb— Ali^oations. 
A  bill  filed  b;  a  minoTity  stockholder  of  a 
'Corporation  seeking  relief  ngainst  the  managing 
officers  upon  the  ground  of  mismanagement  and 
misappropriation  must  allege  the  particular 
things  done  by  such  managing  officers  constitut- 
ing mismanagement  and  the  particular  acts  of 
misappropriation.  It  is  not  sufficient  to  charge 
that  such  managing  officers  hare  been  guilty  of 
mismanagement  and  have  misappropriated  the 
corporate  funds,  but  the  facts  justifying  these 
conclusions  must  be  stated. 

5.  CoBPoKATioNs  <&=>606  —  Public  Sebvicx 
CoKPoBATioN— Continuance  of  Sebvice. 

A  public  service  corporation  is  under  no 
obligation  to  continue  the  service  rendered  by  it 
to  the  public  longer  than  the  public  interests 
demand  such  service,  and  whenever  the  returns 
received  by  the  corporation  for  the  service  ren- 
dered by  it  are  insufficient  to  pay  the  expenses 
ot  furnishing  the  service,  there  has  ceased  to  be 
a  public  demand  therefor. 
•6.  CSoKPORATioRs  «=>610(2)  —  Dissolution  — 
Statute. 

The  stockholders  of  a  public  service  corpo- 
ration may  dissolve  such  corporation  and  sur- 
render its  corporate  franchises  under  the  provi- 
sions of  section  56  of  chapter  53  of  the  Code 
(sec.  2888). 

7.    COBPOBATIONS  ®=»610®  —  DISSOLUTION  — 
BiQHT    OF   STOCKHOLDEB. 

A  stockholder  of  such  public  service  corpora- 
tion cannot  question  the  acts  of  the  stockhold- 
ers in  dissolving  the  corporation  and  surrender- 
ing its  corporate  franchises.  The  propriety  of 
such  action  can  be  brought  in  question,  if  at 
all,  only  by  the  proper  state  authorities. 

Appeal  from'  Circuit  Conrt,  Gre«ibrier 
County. 

Suit  for  injunction,  appointment  of  a  re- 
ceiver, etc.,  by  H.  L.  Moore  against  the  Lewis- 
burg  and  Ronceverte  Electric  Railway  Com- 
pany and  others,  with  cross-bill  by  a  part  of 
the  defendants.  Decree  for  plaintiff,  and  de- 
fendants appeal.  Decree  reversed,  receiver 
discharged,  injunction  dissolved,  and  cause 
remanded. 

R.  F.  Dnnlap,  of  Hinton,  and  Conley  & 
Johnson,  of  Charleston,  for  appellants.  Price, 
Smith,  Spilman  &  Clay,  E.  C.  Harrison,  and 
Wm.  Gordon  lUCathews,  all  of  Charleston,  and 
J.  S.  McWhorter,  of  Lewlsburg,  for  appel- 
lee. 

BITZ,  J.  This  is  an  appeal  from  decrees  of 
the  circuit  court  of  Greenbrier  county  enjoin- 
ing the  officers  of  the  defendant  company 
from  making  sale  of  its  property  and  appoint- 
ing a  receiver  to  take  charge  of  the  same, 
and  operat*  the  defendant  company's  railway. 
The  plaintiff  claims  to  be  the  owner  of  47 
shares  of  the  capital  stock  of  said  company 
out  of  a  total  of  500  shares  thereof.  In  the 
month  of  March,  1917,  a  general  meeting  of 
the  stockholders  of  the  defendant  company 
was  held  after  proper  notice,  and  a  resolu- 
tion was  unanimously  adopted,  all  of  the 
stock  of  said  company  being  present  and  rep- 
resented at  said  meeting,  providing  for  the 
dissolution  of  the  defendant  corporation,  and 


for  the  surrender  of  its  franchises  and  the 
sale  of  Its  assets,  and  appointing  Henry  Gil- 
mer and  R.  B.  Holt  trustees  for  the  purpose 
of  adihinistering  said  assets;  the  stockhold- 
ers having  determined'  to  dismantle  said  rail- 
way line  and  sell  the  steel  rails,  copper  wire, 
and  other  materials.  The  fact  tlmt  this  reso- 
lution was  adopted  by  the  stockholders  was 
published,  as  required  by  law,  and  thereaft- 
er the  same  was  certified  to  the  secretary  of 
state  by  the  proper  officers  of  the  defendant 
corporation,  and  the  operation  of  the  defend- 
ant company's  railway  was  discontinued,  and 
preparation  made  to  dismantle  the  same  and 
dispose  of  the  property.  At  the  time  of  the 
meeting  in  March  at  which  the  resolution 
of  dlssolintlon  was  passed  the  plaintiff  was 
not  interested  In  said  company.  The  47 
shares  of  stock  now  claimed  by  blm  were  at 
that  time  held  by  a  creditor  of  the  company 
as  collateral  to  secure  the  payment  of  a  note 
of  f  1,000.  This  47  shares  of  stock  came  into 
the  hands  of  the  company  in  satisfaction  of 
a  debt  owing  to  it,  and  In  accordance  with  a 
resolution  of  the  board  of  directors  of  said 
company  it  was  held  by  a  trustee  for  the  use 
and  benefit  of  the  company.  The  company, 
desiring  to  borrow  some  money  to  pay  its 
operating  expenses,  pledged  this  stock  to  se- 
cure a  loan  of  $1,000.  The  note  evidencing 
this  loan  of  f  1,000  was  long  past  due,  and  no 
effort  had  been  made  to  collect  the  same  until 
after  the  resolution  of  dissolution  had  been 
passed.  The  holder  of  the  note  then,  with- 
out notice  to  the.  defendant  company,  or  any 
of  its  officers,  claims  to  have  privately  sold 
this  stock  to  the  plaintiff  to  satisfy  his  $1,- 
000  note.  The  plaintiff.  Moore,  filed  his  bUl, 
alleging  that  he  is  a  stockholder  of  the  de- 
fendant company;  alleging  that  the  defend- 
ants W.  S.  Coursey  and  H.  L.  Van  Slckler 
procured  the  control  of  s.aid  company  for  the 
purpose  of  destroying  it;  charging  that  the 
resolution  of  dissolution  passed  by  the  stock- 
holders was  ultra  vires,  and  that  said  stock- 
holders had  no  power  to  dissolve  said  cor- 
poration, or  to  discontinue  the  operation  of 
said  raUroad;  also  alleging  that  the  defend- 
ajDts  Ooursey  and  Van  Slckler  bad  been 
guilty  of  mismanagement  and  of  misappro- 
priation of  the  funds  of  the  said  railway,  and 
that  a  sale  had  been  made  of  the  steel  rails 
and  the  copper  wire  belonging  to  the  said 
railway,  and  that  the  same  would  be  removed 
and  said  railway  dismantled  unless  an  injunc- 
tion was  granted  against  the  same;  alleging 
that  the  said  H.  L.  Van  Slckler  and  W.  S. 
Coursey  were  the  directors  of  said  defendant 
company,  and  had  absolute  control  of  a  ma- 
jority of  the  stock  thereof,  that  they  were 
insolvent,  and  that.  If  they  were  allowed  to 
make  sale  of  said  property  and  receive  the 
proceeds  therefor,  they  would  misappropri- 
ate the  same  and  deprive  the  stockholders 
and  creditors  therbof. 
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The  Bank  of  Lewlsburg  and  tlie  Bank  of 
Greenbrier  were  made  defendants  to  tills  bill 
as  the  owners  of  a  lien  against  the  property 
of  the  defendant  company  secured  by  a  deed 
of  trust  thereon.  The'se  defendants  filed  a 
cross-bill  reiterating  the  allegations  of  the 
plalntUFs  bill,  and  asking  also  for  the  at>- 
polntment  of  a  receiver  and  an  injunction  as 
prayed  for  in  the  bill  of  plaintiff.-  The  de- 
fendant company  and  the  defendants  Van 
Sickler  and  Coursey  answered  the  plaintiff's 
bUl  and  the  cross-bill  of  the  defendant  banks. 
Their  answers  show  the  history  of  this  rail- 
road. It  is  shown  that  from  its  beginning 
it  was  a  losing  venture;  it  had  been  con- 
Btracted  at  a  cost  of  more  than  $120,000,  and 
four  or  five  years  thereafter  it  became  so 
involved  that  it  was  sold  under  a  decree  of 
the  federal  District  Court  for  the  sum  of 
135,000.  It  was  then  reorganized  on  a  ba&is 
of  a  capital  of  $50,000;  additional  money  was 
spent;  but  the  receipts  arising  ftom  the  op- 
eration of  said  railroad  have  never  been  suffi- 
cient to  pay  the  expenses  of  operating  and 
maintaining  the  same.  The  defendants  btiow 
that  by  dismantling  said  railroad  and  selling 
the  material  in  the  same  they  will  be  enabled 
to  pay  all  the  debts  of  the  defendant  company 
and  have  a  substantial  surplus  for  dL&tribu- 
tion  among  the  stockholders  because  of  the 
extraordinary  prices  which  they  would  now 
be  able  to  obtain  for  these  railroad  materials. 
Tbey  deny  all  the  allegations  of  fraud  and 
embezzlement  of  the  funds  of  the  company, 
and  they  set  up  the  dissolution  of  said  com- 
pany by  its  stockholders,  and  assert  the  same 
to  be  aothorized  by  the  law  of  the  land. 
They  also  aver  the  appointment  of  Henry  Oil- 
mer  and  R.  B.  Holt  as  trustees  to  administer 
the  assets  of  the  company  for  the  creditors 
and  stockholders,  and  deny  that  there  is  any 
likelihood  that  these  trustees  will  dissipate 
or  mlsat)proprlate  the  fund  arising  from  the 
sale  of  the  assets  of  said  company. 

A  large  number  of  affidavits  are  filed,  from 
which  it  conclusively  appears  that  no  one  has 
ever  been  able  to  operate  this  railroad  ad- 
vantageously. During  the  ten  years  of  its 
operation  it  has  continuously  lost  money  for 
its  stockholders,  and  it  is  shown  that  It  is 
now  in  a  very  unsatisfactory  physical  con- 
dition, notwithstanding  no  dividends  have 
ever  been  paid  out  of  Its  earnings  to  the 
holders  of  stock. 

The  plaintiff  contends  that  the  circuit  court 
of  Greenbrier  county  had  jurisdiction  to  ap- 
point the  receiver  herein,  and  to  enjoin  the 
sale  of  the  property  of  said  company  upon 
two  grounds:  First,  because  the  defendants  H. 
Li.  Van  Sickler  and  W.  S.  CJoursey  were  grossly 
mismanaging  the  affairs  of  said  company,  and 
were  misappropriating  its  assets;  and,  sec- 
ond, because  the  defendant  company,  being 
a  public  service  corporation,  could  not  dis- 
solve and  s-urrender  its  franchises,  but  that 
the  same  must  be  sold  as  a  going  railroad 


company,  Including  In  such  sale  not  only  the 
physical  property,  but  the  franchises  thereof, 
and  that  the  attempt  to  dissolve  the  same, 
dismantle  and  sell  the  physical  prox)ertle3  in 
this  way,  was  an  ultra  vires  act  upon  the 
part  of  said  stockholders  which  could  be  en- 
joined by  any  stockholder.  The  defendant 
banks  in  their  cross-bill  make  the  same  con- 
tentions, and  they  further  insist  that,  having 
a  first  lien  upon  said  property,  and  the  debts 
evidencing  said  lien  being  due,  they  are  en- 
titled to  have  the  aid  of  a  court  of  equity  to 
enforce  said  lien.  The  allegations  in  the  bill 
as  to  the  fraudulent  conduct  ui)on  the  part 
of  tiie  defendants  Coursey  and  Van  Sickler 
are  in  the  main  general  in  their  character. 

[1-S]  A  minority  stockholder  of  a  corpora- 
tion, in  order  to  take  the  possession  and  con- 
trol of  its  assets  from  the  duly  authorized 
board  of  directors  and  officers,  must  show 
specific  acts  of  mismanagement  or  misappro- 
priation of  the  company's  assets,  and  must 
support  the  same  by  proof  thereoi  He  must 
ordinarily  further  show  that  he  has  applied 
to  the  board  of  directors,  and,  falling  to  get 
relief  therefrom,  to  the  stockholders,  for  re- 
dress against  sacbr  officers  or  directors  as 
may  be  guilty  of  the  acts  of  misappropria- 
tion and  mismanagement  of  wliich  he  cam- 
plalns.  Ward  v.  Hotel  Randolph  Oo^  OS  W. 
Va.  721,  83  S.  a  613;  SmUey  v.  New  River 
Co.,  T2  W.  Va.  221,  77  S.  a  »76;  Davidson  v. 
Davidson.  70  W.  Va.  203,  73  S.  a  715. 

Where,  however,  the  parties  charged  to  be 
guilty  of  the  acts  of  mismanagement  and 
misappropriation  are  the  board  of  directors, 
and  they  have  the  absolute  control  of  the 
stock  of  said  company,  and  it  appears  that  it 
would  be  useless  to  apply  to  them  to  rectify 
their  own  wrongful  acts,  it  is  not  necessary 
to  make  such  application,  but  said  stockhold- 
er may  at  once  apply  to  a  court  of  equity  for 
reUef.  It  is  a  generally  recognized  rule  that 
the  right  of  action  to  vindicate  corporate 
rights,  or  threatened  injury  of  projierty  of 
the  corporation,  is  vested  in  the  corporate  au- 
thorities, and  must  be  prosecuted  in  the  name 
of  tlie  corporation.  However,  this  rule  can 
hardly  be  said  to  have  application  when  the 
directors  of  the  company  themselves  are  the 
parties  guilty  of  the  misappropriations  and 
fraudulent  use  of  the  company's  property,  or 
the  ultra  vires  acts  complained  of,  and  where 
they  have  the  absolute  control  oC  the  aUxA 
of  said  corporation,  as  is  shown  to  be  the 
case  here.  Crumllsh's  Adm'r  v.  Railroad  Co., 
28  W.  Va.  623 ;  Virginia  Passenger  &  Power 
Co.  T.  Fisher,  104  Va.  121,  51  S.  BL 198;  Cook 
on  Corporations,  f  741. 

In  this  case  it  sufficiently  appears  that  the 
defendants  H.  L.  Van  Sickler  and  W.  S.  Cour- 
sey, who  are  charged  with  the  misappropria- 
tion of  the  company's  funds,  and  with  the 
mismanagement  of  its  affairs,  vrith  the  delib- 
erate purpose  of  wrecking  the  same,  are  in 
the  absolute  control  of  the  board  of  directors 
of  said  company,  and  of  the  stockholders 
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thereof,  so  that  any  application  to  the  di- 
rectors or  to  the  stockholders  for  reUef  woxild 
be  but  an  application  to  the  said  Van  Slck- 
ler  and  the  said  Couraey,  and  would  be  en- 
tirely useless. 

[4]  Are  the  allegations  of  the  plaintiff's  bill 
In  this  case  sufficient  to  Justify  the  appoint- 
ment of  a  receiver  and  the  taking  of  this 
property  away  from  the  directors  of  the  com- 
pany? As  before  stated,  these  allegations 
are  In  general  terms  that  the  defendants  Van 
Slckler  and  Ckiursey  are  acting  with  the  de- 
liberate purpose  of  wrecking  and  destroying 
the  company;  that  they  hare  mismanaged 
the  affairs  of  said  company  in  order  to  make 
its  operation  unprofitable;  that  they  have 
embezzled  and  misappropriated  some  of  the 
assets  of  said  company;  and  one  particular 
act  of  embezzlement  Is  pointed  out  and 
charged  on  Information  and  belief.  The  al- 
legations, with  this  exception,  are  general  in 
their  nature,  are  but  conclusions,  and  are  not 
sufficient  to  justify  the  interference  of  a  court 
of  equity.  To  deprive  the  properly  elected 
officers  of  a  corporation  of  the  management 
and  control  of  its  property  upon  the  ground 
of  mismanagement  or  misappropriation,  the 
allegations  of  such  mismanagement,  fraudu- 
lent conduct,  and  embezzlement  must  be  posi- 
tive declaratians  of  fact.  It  must  appear 
just  what  has  been  done  by  the  officers  which 
amounts  to  mismanagement,  embezzlement, 
or  misappropriation.  The  mere  conclusion 
drawn  from  facts  which  are  not  set  up  is  not 
sufficient.  The  defendants  in  this  case  deny 
emphatically  all  of  the  general  allegations  of 
fraud  charged  against  them,  and  the  particu- 
lar act  of  embezzlement  which  is  charged 
against  them  is  fully  met  and  overcome  by 
the  answers.  The  diarges  of  embezzlement 
made  in  the  bill  and  in  the  cross-bill  in  gen- 
eral terms  are  not  at  all  sustained  by  the 
proof.  On  the  contrary,  it  is  shown  by  the 
affidavits,  not  only  of  the  interested  parties, 
but  of  people  who  operated  this  railroad  in 
the  past,  that  it  was  always  operated  at  a 
loss;  and  it  appears  from  these  affidavits 
that  the  operation  has  been  no  more  disas- 
trous to  the  stockholders  during  the  time 
that  Van  Slckler  and  Coursey  operated  it 
than  it  was  when  operated  by  other  people. 
The  general  allegations  made  in  this  case  of 
fraud,  mismanagement,  and  misappropriation 
of  the  company's  assets,  unsupported  by  any 
evidence  and  denied  by  the  answers,  and  by 
the  affidavits  of  the  people  who  have  oppor- 
tunity to  know  the  facts  In  regard  thereto, 
are  entirely  insufficient  to  justify  the  taking 
of  this  company's  property  from  the  posses- 
sion of  its  duly  elected  officers. 

It  Is  contended,  however,  that  Independent 
of  any  charges  of  fraud  or  embezzlement,  the 
plaintiff  Is  entitled  to  the  relief  granted  on 
the  sole  ground  that  the  acts  of  the  stock- 
holdera  In  dissolving  said  corporation  and 
Burre7jdering  Its  franchises  are  ultra  vires 
and  void ;  that  the  defendant  company,  being 
«  IHiblic  service  corporation,  cannot  dissolve 


and  cannot  surrender  its  franchises,  but  that 
it  must  be  sold  as  an  operating  railroad,  its 
physical  properties  and  franchises  together; 
and  that  the  plaintiff,  being  a  stockholder  of 
said  company,  is  entitled  to  enjoin  the  car- 
rying into  effect  of  this  resolution  of  disso- 
lution. It  cannot  be  doubted  that  the  public 
are  to  some  extent  Interested  in  the  opera- 
tion of  a  railroad,  and  to  the  extent  of  this 
interest  such  corporation  differs  from  the  or- 
dinary private  corporation,  but  only  to  this 
extent  So  long  as  such  corporation  Is  en- 
gaged in  such  business  it  is  subject  to  the 
control  of  the  public  authorities ;  it  must  sub- 
mit to  some  extent  to  have  its  business  su- 
pervised and  regulated  by  public  authority; 
and  so  long  as  it  continues  to  possess  tiie 
franchises  granted  to  it  by  the  state  it  must 
exercise  those  powers  and  franchises,  and  do 
so  in  the  manner  and  under  the  regulations 
provided  by  competent  authority.  Railroad 
Co.  V.  Transportatton  Co.,  26  W.  Va.  824; 
Town  of  Oassaway  t.  Gassaway  Gas  Oo.,  75 
W.  Va.  60,  83  S.  B.  189. 

[S-7]  This  does  not  mean,  however,  that 
such  a  corporation  must  continue  to  carry 
on  the  business  for  which  it  was  incorporat- 
ed and  to  exercise  the  franchises  granted  to 
it  by  the  state  regardless  of  the  consequences 
to  itself.  To  say  that  a  railroad  corporation 
must  continue  its  operations  indefinitely,  re- 
gardless of  the  consequences  to  the  stockhold- 
ers, would  In  effect,  in  a  case  like  this,  per- 
mit the  entire  exhaustion  of  the  property  by 
its  use.  It  would  be  a  taking  of  the  private 
property  of  the  company  for  public  use  with- 
out compensation.  There  is  no  special  provi- 
sion in  our  statute  for  the  dissolution  of  pub- 
lic service  corporations.  The  provisions  of 
law  for  the  dissolution  of  private  corpora- 
tions generally  must  therefore  apply,  if  it  is 
held  that  such  corporations  can  dissolve  at 
all.  We  are  constrained  to  hold  that,  when 
it  appears  to  the  stockholders  bf  a  public 
service  corporation  that  its  business  cannot 
be  operated  except  at  a  loss,  and  that  a  fair 
test  has  been  made  in  order  to  determine  this 
fact,  they  have  authority  to  discontinue  the 
business  of  such  a  corporation  and  surrender 
its  franchises.  This  seems  to  be  supported 
by  the. authorities.  Railroad  Co.  v.  Trans- 
portation Co.,  25  W.  Va.  324 ;  Wyraan  on  Pub- 
lic Service  Corp.  |  286;  Fellows  v.  City  of 
Los  Angeles,  151  Cal.  52,  90  Pac.  137 ;  Sher- 
wood T.  Atlantic,  etc.,  B.  R.  Co.,  94  Va.  291 ; 
Commonwealth  v.  Railway  Co.,  12  Gray 
(Mass.)  180;  Jack  v.  WUliams  (C.  C.)  113  Fed. 
823;  State  v.  RaUway  Co.,  53  Kan.  329,  S6 
Paa  755,  24  L.  R.  A.  564. 

Certainly  a  public  service  corporation  is  un- 
der no  obligation  to  continue  the  service  ren- 
dered by  It  to  the  public  longer  than  the  pub- 
lic interest  dnnands  such  service,  and  It  may 
be  said  that,  whenever  the  returns  received 
by  the  oorporatloa  for  the  service  rendered  by 
It  are  Insufficient  to  pay  the  expenses  of  fur- 
nishing the  service,  there  has  ceased  to  be  a 
public  demand  for  the  service.     It  may  be 
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tbat  tbe  stockholders  of  sudi  a  corxwratlan 
determine  this  question  at  their  peril,  but  can 
a  stockholder  question  their  decision  In  this 
regard?  He  stantls  In  no  different  relation  to 
the  corporation  than  a  stockholder  In  any 
ordinary  private  corporation.  He  cannot 
question  the  validity  of  the  acts  of  the  stock- 
holders unless  ho  shows  tbat  a  pecunlai7  loss 
■will  result  to  him  therefrom.  There  is  no 
such  lowing  in  this  case,  but,  on  the  other 
hand,  it  appears  that  his  stock  will  be  worth 
more  If  the  company  is  allowed  to  dissolve, 
as  contemplated  by  the  resolution  of  the 
stockholders,  than  it  would  be  if  it  is  compel- 
led to  continue  operations  as  a  public  service 
corporation.  The  franchises  exercised  by  this 
company  were  granted  to  it  by  the  state.  If 
It  has  violated  any  of  the  provisions  of  these 
franchises  in  attempting  to  dissolve  and  dis- 
continue business,  the  state  alone  can  raise 
that  question,  if  indeed  it  can  be  raised  at  all. 
In  Lumber  Oo.  v.  Ward,  30  W.  Va.  43,  3  S.  E. 
,  227,  It  is  held  that  a  cause  of  forfeiture  can- 
not be  taken  advantage  of  or  enforced  against 
a  private  corporation,  except  in  a  pr<^er  pro- 
ceeding brou^t  by  the  state  for  that  purpose, 
and  this  goes  upon  the  theory  that  the  con- 
tract is  between  the  state  and  the  corpora- 
tion, and  that  for  a  failure  of  the  corporation 
to  perform  its  part  of  the  contract  no  one  Is 
in  position  to  take  advantage  except  the  state. 
Moore  v.  Schoppert,  22  W.  Va.  282. 

Some  of  the  authorities  seem  to  recognize 
the  right  of  the  state  in  a  proper  proceeding 
to  review  the  action  of  the  stockholders  of  a 
public  service  corporation  In  determining  to 
discontinue  business  and  surrender  its  fran- 
chises. Fellows  V.  City  of  liOs  Angeles,  151 
Cal.  52,  90  Pac.  137 ;  State  ex  rel.  Attorney 
General  v.  Railroad  Co.,  53  Kan.  329,  36  Pac. 
755,  24  L..  R.  A.  564;  Jack  v.  Williams  tC.  C.) 
113  Fed.  823,  anQ  145  Fed.  281,  76  C.  O.  A. 
165;  State  pf  Iowa  v.  Old  Colony  Trust  Co., 
215  Fed.  307,  131  C.  C.  A.  581,  L.  R.  A.  1915A, 
549;  New  York  Trust  Co.  v.  Railway  Co. 
(C.  C.)  192  Fed.  728. 

We  are  not  called  upon,  however,  to  decide 
In  this  case  whether  the  state  can  by  writ  of 
mandamus  seek  to  compel  the  said  railway 
company  to  continue  its  operations  as  a  pub- 
lic service  corporatlcm,  or  have  a  judicial  re- 
view of  the  question  of  whether  such  railroad 
can  be  operated  advantageously  to  the  stock- 
holders. 

It  is  contended  by  the  defendants  Bank  of 
Greenbrier  and  Bank  of  Lewisburg  that  they 
have  a  right  to  have  a  receiver  appointed  for 
the  purpose  of  having  satisfaction  of  their 
liens  out  of  the  funds  of  the  railroad  cwn- 
pany.  It  appears  that  these  liens  are  secured 
by  a  deed  of  trust  The  ground  upon  which 
it  is  askea  that  equity  take  jurisdiction  at 
the  instance  of  these  banks.  In  addition  to  the 
grounds  which  we  have  already  disposed  of, 
Is  that  the  defendant  company  is  making  sale 
of  its  property,  and  that  there  Is  danger  that 
the  a.ssets  will  be  so  misapplied  by  the  de- 


fendants Van  Sickler  and  Coursey  that  the 
debts  of  the  defenVlants  would  not  be  satis- 
fled.  It  appears  from  the  record  In  this 
case  that  the  stockholders  and  directors  of 
this  company  have  done  the  very  thing  which 
these  banks  desire  to  have  done ;  that  is,  they 
have  divested  themselves  of  the  right  to  ad- 
minister the  property  and  turned  It  over  to 
trustees.  It  is  In  no  way  suggested  in  any  of 
the  pleaViings  in  this  case  that  these  trustees 
are  not  entirely  solvent  or  will  not  properly 
administer  the  trust  Imposed  upon  them,  or 
that  there  Is  likely  to  be  any  loss  because  of 
their  misconduct  or  misfeasance.  In  the  ab- 
tence  of  such  a  showing  a  court  of  equity 
will  not  undo  the  act  of  the  stockholders  of 
the  corporation,  but  will  allow  the  trustees 
appointed  by  the  stockholders  to  carry  oat 
the  trust  for  the  benefit  of  the  creditors  and 
stockholders  of  the  company.  It  am)ear9 
from  the  record  that  part  of  the  property  of 
the  company  has  already  been  sold  for  an 
amount  largely  in  excess  ot  the  debts  of  the 
complaining  banks,  and  their  debts  wonld,  no 
doubt,  have  been  paid  off  before  this  time  had 
It  not  been  for  their  activity  in  restraining 
the  company  from  carrying  out  the  arrange- 
ments made  by  it 

The  decrees  of  the  circuit  court  <tf  Green- 
brier county  complained  of  will  be  reversed, 
the  Injunction  awarded  in  this  case  dissolved, 
the  receiver  'discharged,  and  the  cause  re- 
manded for  further  proceeding. 


(80  W.  Va.  6*i) 
DOOLET  et  aL  v.  BOARD  OF  EDUCATION 
OF  CABIN  CREEiK  DIST.  et  aL 
(Nos.  3388,   3446.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  18,  1917.) 

(Byllahui  by  th«  Court.) 

1.  Schools  and  Sohool  Distriots  «=»55— 
BoABD  OP  Education — Powebs. 

The  board  of  education  of  a  school  district 
is  a  corporation  created  by  statute  with  "func- 
tions of  a  public  nature  expressly  given,  and 
no  other.  It  can  exercise  only  such  power  as 
is  expressly  conferred  or  fairly  arises  by  neces- 
sary implication,  and  only  in  the  mode  prescrib- 
ed or  authorized  by  the  statute. 

2.  Schools  and  School  Districts  €=>65 — 
Disposition  of  School  Peopebtt— Stat- 
ute. 

Such  board  of  education,  after  determining 
that  some  of  its  property  is  no  longer  needed 
for  school  purposes,  can  dispose  of  such  prop- 
erty only  in  the  manner  prescribed  by  section 
10  of  chapter  45  (sec.  20i7)  of  the  Code  of 
1913 ;  that  is  to  say,  by  selling  the  same  at  pub- 
lic auction  to  the  highest  bidder,  after  due  notice 
of  the  time,  terms,  and  place  of  such  sale. 

3.  Schools  and  School  Districts  i@=lll— 
Board  of  Education  —  Disposition  op 
Peopkrtt— Injunction. 

A  taxpayer  of  the  district  may  enjoin  a 
board  of  education  from  disposing  of  any  of 
its  property  in  a  manner  other  than  that  pro- 
vided by  said  section  10  of  chapter  45  of  the 
Code  of  1913,  and,  in  case  a  conveyance  has 
been  made  therefor,  may  maintain  a  suit  to  en- 
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join  the  grantee  in  BaA  conveyance  from  taking 
poeaession  of  said  property,  >  and  to  set  aside 
such  conveyance. 

Appeal  from  Court  of  Cowsncm  Pleas,  Ka- 
nawha. County. 

Suit  for  injunction  by  W.  K.  Dooley  and 
others  against  the  Board  of  Bducatlwi  of 
Cabin  Creek  District  and  A.  C.  Lawrence, 
with  cross-bill  by  defendant  Lawrence.  De- 
cree for  plaintiffs  against  defendant  Law- 
rence denying  the  relief  sought  by  his  cross- 
bill, and  he  appeals.    Affirmed. 

Cato  &  Bledsoe  and  M.  F.  Stiles,  all  of 
Charleston,  for  appellants.  Price,  Smith, 
Spllman  &  Clay,  of  Charleston,  for  an^ellees. 

RITZ,  J.  The  defendant  board  of  edu- 
cation after  consideration  decided  to  abandon 
two  district  schools,  located  respectively  at 
Miami  and  Ronda,  and  to  construct  a  consol- 
idated graded  school  in  lieu  thereof  at  Shar- 
on, a  village  between  Miami  and  Ronda.  The 
board  owned  a  lot  at  Miami  containing  one- 
half  acre.  It  selected  a  site  at  iSbaron  for 
its  graded  school  containing  about  two  acres. 
It  appears  that  a  man  by  the  name  of  Kit- 
ten ger  had  a  contract  to  purchase  this  two- 
acre  site,  which  was  afterward  turned  over 
to  the  defendant  A.  C.  Lawrence.  The  half- 
acre  lot  owned  by  the  board  at  Miami  Is 
surrounded  by  lands  of  the  Shonk  Land  Com- 
pany, and  is  presumed  to  be  underlaid  with 
mineral  oil  or  gas.  Such  negotiations  were 
had  between  the  board  and  the  defendant  A. 
C.  Lawrence  that  he  agreed  to  transfer  to  the 
board  the  two-acre  lot  at  Sharon,  for  which 
be  had  paid  $525,  and  pay  the  board  $500  In 
cash,  for  tbe  consideration  that  the  board 
would  transfer  to  him  In  exchange  its  lot  at 
Miami.  A  deed  was  executed  by  Lawrence 
conveying  the  two-acre  lot  to  the  board,  and 
tbe  board  executed  a  deed  conveying  the 
half -acre  lot  to  Lawrence.  This  suit  was  then 
Instituted  by  taxpayers  to  enjoin  Lawrence 
from  taking  possession  df  the  schoolhouse 
lot  at  Miami,  and  to  cancel  the  deed  made  by 
the  board  of  education  to  Lawrence,  upon  the 
gxound  that  the  board  had  not  complied  with 
the  provisions  of  law  permitting  it  to  make 
disposition  of  abandoned  property,  and,  fur- 
ther, because  the  transaction  between  the 
board  of  education  and  said  Lawrence  was 
a  fraud  upon  the  taxpayers  of  said  district, 
in  tbat  the  transaction  was  a  secret  one  be- 
tween tbe  board  and  Lawrence,  and  resulted 
In  liowrence  getting  the  Miami  property,  val- 
ued at  from  $5,000  to  $10,000  for  a  consider- 
ation of  $1,025.  The  board  of  education  and 
Lawrence  both  answered  the  bill,  contending 
tbat  the  transaction  was  In  accordance  with 
law,  and  that  there  was  no  fraud  therein; 
tbat  the  Sharon  lot  purchased  by  Lawrence 
at  $^5  and  the  additional  sum  of  $500  In 
casb  was  an  adequate  and  full  consideration 
for  the  Miami  lot.  The  court  below  enjoined 
the  defendant  Lawrence  from  taking  posses- 
sion .of  tbe  lot,  and  on  motion  refused  to 


dissolve  the  injunction,  and  from  t^t  de- 
cree an  appeal  was  prosecuted  to  this  court. 
Subsequently  the  defwidant  Lawrence  filed  a 
ci!osa-bUl  in  the  cause,  alleging  that  tbe 
Shonk  Land  Comipany  owned  the  land  sur- 
rounding this  half-acre  lot  at  Miami,  and  w^s 
preparing  to  drill  wells  for  oU  and  gas  In 
close  proximity  thereto  so  as  to  drain  any  oil 
or  gas  which  might  be  thereunder,  and  pray- 
ing for  the  appointment  of  a  receiver  to  drill 
for  the  oil  and  gas  upon  said  lot  pending  tbe 
determination  of  this  litigation.  Tbe  relief 
prayed  for  was  refused  by  the  lower  court, 
and  Lawrence  appealed  to  this  court  from 
that  decree. 

[1]  The  board  of  education  of  a  school  dis- 
trict is  a  corporation  created  by  statute,  with 
functions  of  a  public  nature  expressly  given 
and  no  other.  It  can  exercise  no  power  not 
expressly  conferred  or  fairly  arising  by  ne- 
cessary implication,  and  in  no  other  mode 
than  that  prescribed  or  authoriiBed  by  tbe 
statute.  Shlnn  t.  Board  of  Ejducatlon,  39  W. 
Va.  4»7,  20  S.  B.  804;  Honaker  v.  Board  of 
Education,  42  W.  Va.  170,  24  S.  E.  644,  32 
L.  R.  A.  413,  57  Am.  St  Rep.  847. 

[2]  Section  10  of  chapter  46  of  the  Code 
provides: 

"The  president  of  the  board  of  education  of 
every  district  and  independent  district  shall  at 
least  once  a  year,  examine  all  the  schoolhoases 
now  constructed  or  in  process  of  constructioa 
and  all  school  sites  in  the  district  and  report 
tbe  condition  of  the  same  to  the  board  of  edu- 
cation :  and  such  as  are  in  the  judgment  of 
the  board,  properly  located  and  are  suitable 
or  can  with  reasonable  expense  be.  rendered  so, 
shall  be  retained,  and  the  remainder  with  the 
consent  of  the  county  superintendent,  as  to 
districts,  shall  be  sold  at  public  auction  to  the 
highest  responsible  bidder,  by  the  board  of  edu- 
cation on  proper  legal  notice  and  on  such  terms 
of  sale  as  the  board  may  order,  and  the  pro- 
ceeds shall  be  added  to  the  building  fund." 

The  appellants  rely  on  sections  8,  11,  and 
13  (sees.  2043,  2048,  and  2050)  as  conferring 
authority  upon  the  board  to  acquire  and  sell 
land.  It  is  truei  these  sections  confer  broad 
authority  upon  boards  of  education  in  the 
matter  of  acquisition  and  disposition  of  prop- 
erty, but  nowhere  do  they  undertake  to  define 
the  procedure  which  must  be  had  in  order 
that  the  board  mfty  legally  divest  itself  of  ti- 
tle to  property.  This  procedure  is  defined  by 
section  10  above  quoted.  This  section,  prescrib- 
ing the  procedure  to  he  followed  by  the  board 
of  education  in  disposing  of  property  not 
needed  by  It  for  its  corporate  purposes,  was, 
prior  to  the  amendment  of  1908  (Laws  1908, 
c.  27),  contained  in  section  33  of  chapter  45  of 
the  Code  (1906).  The  law  then  gave  the  board 
of  education  authority  to  dispose  of  such 
real  estate  at  public  auction  or  otherwise. 
The  Legislature,  however,  by  the  amend- 
ment of  1908  struck  out  the  words,  "or  other- 
wise," thus  taking  away  the  power  of  tbe 
board  of  education  to  sell  such  property  other- 
wise tlian  at  public  auction.  The  fact  that  the 
Legislature  has  in  such  detail  prescribed  the 
method,  of  disposing  of  this  sort  of  property, 
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and  the  further  fact  that  a  clear. legUla tire 
intent  was  shown  by  the  amendment  of  1908 
to  further  llMt  the  authority  of  boards  of 
education  in  this  regard,  convince  us  that  it 
waa  the  legislative  purpose  that  this  statute 
should  be  substantially  complied  with  in  or- 
dee  to  a  valid  sale  or  disposition  of  school 
property.  It  is  a  declaration  of  public  poll- 
<7  in  that  regard,  and  if  we  need  evidence  of 
the  wisdom  ctf  such  a  declaration  the  present 
suit  would  aiford  it  The  acts  of  public  ch- 
eers, however  free  from  fraud  they  may  be, 
are  too  frequently  called  in  questi(M>  by  the 
public. 

"As  It  waa  in  the  beginninff. 
Is  today  official  sinning. 
And  shall  be  forever  more" 

— seems  to  be  a  belief  firmly  grounded  In  the 
minds  of  at  least  a  large  part  of  our  citizen- 
ship. The  Legislature  in  passing  this  act  no 
doubt  had  In  view  the  tendency  to  criticize 
the  acts  of  public  otflcers,  and  in  prescribing 
this  means  of  disposing  of  public  property 
intended  to  remove  from  such  acts  even  the 
<9>portunlty  for  corruption. 

[3]  In  this  case  affidavits  are  filed  show- 
ing tliat  the  property  sought  to  be  transfer- 
red to  lAwrenoe  is  worth  from  $4,000  to 
110,000,  and  one  affidavit  is  filed  showing  that 
the  property  is  worth  more  than  $1,500,  ex- 
cluding from  consideration  the  probability 
that  it  is  underlaid  with  oil  or  gas.  These 
affidavits  are  not  met  by  proof,  but,  even  as- 
suming that  they  were,  a  controversy  nec^- 
sarily  arises  as  to  whether  or  not  the  board 
oH  education  has  been  defrauded  in  this 
transaction.  Many  of  the  taxpayers  will  al- 
ways believe  that  it  has,  and  will  assign  to 
the  officers  charged  with  the  execution  of  the 
law  corrupt  and  improper  motives.  If  the 
pr<^>erty  is  disposed  of  at  a  public  sale  after 
notice  of  the  time  and  place  thereof,  the  par- 


ties desirli^  to  purchase  it  will  have  oppor- 
tunity to  bid  thereon,  and  no  question  can  be 
raised  as  to  the  correctness  of  the  acts  of  the 
board  of  education.  There  would  not  be  even 
a  fanciful  basis  for  charges  of  fraud  and  cor- 
ruption against  the  public  officers.  It  Is  de- 
sirable, in  a  government  like  ours,  that  tlie 
people  have  the  utmbst  confidence  in  tliose 
charged  with  the)  administration  of  the  law, 
and  every  act  of  the  Liegislatnre  which  has 
for  its  purpose  the  malntainance  of  tliat  con- 
fidence, or  the  removal  of  causes  for  suspi- 
cion of  official  acts,  should  be  given  etTect, 
to  the  end  that  the  fullest  faith  may  be  re- 
piV^ed  in  the  acts  of  those  charged  with  tlie 
administration  of  the  law. 

It  follows  from  what  we  have  said  that 
the  transactions  between  Lawrence  and  the 
board  of  education  were  in  vic^tion  of  law 
and  are  void,  and  the  deed  made  in  pursuance 
thereof  is  void  and  of  no  efFect 

The  decree  of  the  lower  court  appealed 
from,  refusing  to  appoint  a  receiver  upon  the 
application  of  said  Lawrence,  is  correct  for 
the  reason,  if  for  no  other,  that,  said  Law- 
rence having  no  Interest  in  the  property,  tite 
subject-matter  <^  the  suit,  the  court  will  not 
entertain  a  bill  by  him  for  the  appointment 
of  a  receiver. 

It  is  sorted  by  the  defendants  that  the 
plaintUIs  are  not  prosecuting  this  suit  In 
gpod  faith,  but  are  allowing  themselves  to  be 
used  by  the  Shonlc  Land  Company  in  Its  en- 
deaver  to  secure  this  Miami  lot.  It  Is  not 
necessary  for  us  to  inquire  whether  or  not 
this  would  be  a  good  defense  to  the  bill.  In- 
asmuch as  the  diarges  are  unsupported,  and 
the  proof  on  behalf  of  the  plaintiffs  shows 
conclusively  that  they  are  suing  for  the  vin- 
dication of  their  rights  as  taxpayers  and  citi- 
zens of  tlie  district 

The  decrees  complained  of  will  be  affirmed. 
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(Supreme   Court  of  South  Carolina. 
1»17.) 

1.  EquITT    iQ. .  I  111  —  JUDOlCtllT  «S9902  — Ao- 

Tiow  Upon. 
An  action  may  be  brought  upon  a  judgment 
or  a  decree  in  equity,  whether  it  be  by  consent 
or  not,  even  though  no  such  action  can,  under 
Code  CiT.  Proc.  1812,  {  116,  be  brought  with- 
out leave  of  court. 

2.  Eqcitt   iQ-  j  111  —  DEoimE  —  Pgrmow   tob 

EnrOBCKMXNT. 

Petitioner  and  defendant,  her  former  hus- 
band, entered  into  a  consent  decree,  providing 
that  defendant  should  have  the  use  and  posses- 
•ion  of  premises  in  issue,  but  that  he  should  pay 
onto  petitioner,  as  guardian  of  minor  children 
«f  the  marriage,  certain  renta  until  they  should 
attain  the  age  of  21  years,  the  sums  paid  to 
be  used  for  their  maintenance  and  education. 
Defendant  failed  to  make  some  of  the  payments, 
and  petiticHm  sought  to  coi.ipel  compliance  with 
the  decree.  HoW,  that  though  the  decree  was 
<»ie  by  consent,  yet  as  defendant  contended  that 
he  was  entitled  to  expend  the  rents  for  the  edu- 
cation and  maintenance  of  the  minor  children 
aa  against  the  right  of  petitioner,  their  guardian, 
and  denied  that  he  was  UaUe  for  the  traveling 
expenses  of  the  diildren  when  they  visited  him, 
the  proper  procedure  to  enforce  compliuice  by 
the  decree  was  by  petition  in  equity ;  the  con- 
atruction  of  the  decree  and  the  rights  of  the  par- 
ties being  invidved. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  George  E  Prince,  Judge. 

Bx  parte  appUcatlon  by  Christine  E. 
Oreen,  formerly  Christine  B.  Bembert,  In- 
divldually  and  as  guardian  of  Arthur  Rem- 
bert  and  others,  against  Edward  Bembert 
and  another,  and  suit  by  Christine  E.  Rem- 
bert  against  Edward  E.  Rembert  From  a 
decree  for  Christine  E.  Green,  tbe  named  de- 
fendant appeals.    Affirmed. 

liCe  &  Molse  and  J.  H.  Clifton,  all  of  Sunv- 
ter,  for  appellant.  De  Pass  &  Do  Pass,  of 
Colnmbla,  for  Te8p<mdent. 

OA6B,  J.  The  appeal  is  from  an  ordor  of 
the  circuit  court,  Judge  Prince  presiding. 
The  order  was  made  sm  a  petition  of  Mrs. 
Green,  and  in  the  cases  next  referred  to:  Mrs. 
Gre^i  had  aforetime  sued  her  former  bus- 
band,  Edward  Hi.  Rembert,  for  the  construc- 
tion of  a  trust  deed,  and  a  consent  decree, 
Jndge  Davia  presiding,  was  entered  in  the 
case  In  April,  1910,  in  which  inter  alia  It  was 
ordered  that  the  said  Rembert  should  have 
the  possession  and  use  of  the  premises  In  is- 
sue as  tenant  thereof  at  an  annual  rental  of 
$500;  and  "that  he  do  annually  pay  unto 
Mrs.  Christine  B.  Rembert,  aa  guardian  of 
the  plalntUTs,  Edward  Bembert,  Arthur  Rem- 
bert, Andre  Rembert,  and  Esther  Gourdlne 
Rembert,  the  four-fifths  part  of  said  aimual 
rent,  until  they,  respectively,  attain  the 
age  of  21  years.  The  svan.  so  paid,  to  be 
used  by  their  said  guardian  for  the  mainte- 
nance, sui^>ort,  and  education  of  said  mi- 


nors, respectlToly.''  The  rent  was  paid  by 
Mr.  Rembert  to  Mrs.  Green  for  the  years 
1910,  1011,  and  1912;  it  was  not  paid  in 
1913  and  1914;  and  the  instant  motion  in- 
ter alia  is  to  require  Its  paymoit.  On  the 
same  day  the  decree  of  April,  1910,  was 
made,  there  was  also  another  consent  decree 
made  by  the  same  judge  betwixt  the  same 
parties,  and  that  action  was  by  Mrs.  Green 
against  Mr.  Rembert  for  separation  and 
alimony;  and  It  provided  expressly  for  the 
making  of  the  decree  first  mentioned.  So 
that  the  two  are  joined  together. 

There  are  six  exceptions,  and  they  all 
raise  Issues  of  law.  We  are  content  with 
what  the  court  has  said  on  all  the  Issues 
except  the  first  We  do  not  disagree  with 
the  court's  conclusion  thereabout;  but  the 
issue  has  some  unusual  interest,  and  It  has 
been  pressed  with  earnestness  by  the  ap- 
pellant. 

[1, 2]  The  Issue  first  made  is  tlutt  the 
court  had  no  jurisdiction  to  make  the  order. 
The  contmtlon  is  that  the  aforementioned 
decree,  directing  the  payment  of  a  stipulat- 
ed rent,  was  consented  to  by  the  parties, 
and  was  therefore  but  a  contract  of  the  par- 
ties made  imder  the  sanction  of  the  court. 
Allen  V.  Richardson,  9  Rich.  Eq.  66.  And, 
further,  that  the  exduslve  remedy  of  the 
plaintiff,  Mrs.  Green,  is  a  civil  action  on  that 
contract,  just  as  she  would  sue  on  any  other 
contract.  It  is  true  that  an  action  may  be 
brought  upon  a  judgment,  and  that  whether 
it  be  one  by  consent  or  not  2  Black,  Judg- 
ments, {  962;  Freeman,  Judgments,  i  434. 
The  Code  of  Procedure  provides  that  an  ac- 
tion shall  not  be  brought  upon  a  judgment 
without  leave  of  the  court  Code,  {  116.  Ac- 
tion may  also  be  brought  upon  a  decree  of  a 
court  of  equity.  Same  authorities  cited 
above.  But  If  the  decree  which  Is  the  sub- 
ject of  action  shall  include  other  subjects 
than  the  payment  of  money  only,  then  it 
ought  to  be  enforced  by  the  court  of  equity 
upon  petition  in  the  cause,  rather  than  by 
an  action  at  law.  Pennington  v.  Gibson,  16 
How.  65, 14  L,  Ed.  847;  2  Daniells,  Ch.  Pi.  & 
Pr.  page  1585.  In  the  Instant  case  the  peti- 
tion and  return  put  in  issue  certain  provi- 
sions embodied  in  both  of  the  aforemention- 
ed decrees  of  Judge  Davis.  The  defendant 
Mr.  Rembert  claimed  the  right,  under  the 
decrees,  to  expend  the  rent  for  the  educa- 
tion and  maintenance  of  the  children,  as 
against  the  right  of  Mrs.  Green  to  do  that. 
And  the  defendant  also  denied  that  he  was 
liable,  under  the  decrees,  for  the  traveling 
expenses  of  the  children  when  they  visited 
him  at  Sumter  from  the  far  West  Other  is- 
sues, cognate  to  the  two  decrees,  were  raised 
by  the  petition  and  return.  The  defendant 
did  not  insist  that  he  had  paid  to  Mrs. 
Green,  the  guardian,  the  rent  due ;  there  was 
involved  no  question  of  faict;  the  only  real 
issue  was,  had  Mr.  Rembert  done  the  things 
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the  decrees  had  directed  to  be  done?  and 
the  tribunal  to  settle  that  was  the  court  of 
equity,  in  which  the  cause  rested. 
The  order  below  is  affirmed. 

GARY,  0.  J.,  and  HTDRICK,  WATTS,  and 
FBASE^B,  JJ.,  concur. 


(108    S.    C.    206) 
RAINWATER  et  aL  t.  MERCHANTS*  & 
FARMERS'  BANK  OF  CHERAW. 
(No.  9615.) 

(Supreme  Court  of  South  Carolina.     Sept  28, 
1917.) 

1.  Appbai.  and  Erbob  ®=3l07— Appealable 
Obdebs— Refebence. 

An  order  refusing  a  reference  and  allowing 
a  jury  trial  is  appealable,  as  is  any  order  which 
depriyos  a  party  of  a  mode  of  trial  to  which 
he  is  entitled. 

2.  JuBT  $=>14(2)— Right  to  Jubt  Tbial— 
Plkadino  —  "AcnoN  fob  Recoveby  of 
Monet  Only." 

A  complaint  alleging  that  defendant  has  in 
his  possession  certain  cotton  belonging  to  plain- 
tiff; that  defendant  has  a  mortgage  on  one  half 
of  it  and  a  claim  for  a  certain  amount  against 
the  other  half,  owing  by  plaintiff  to  another 
party,  and  that  after  taking  that  out  there  is 
a  certain  portion  remaining;  that,  though  plain- 
tiff has  demanded  the  same,  the  defendant 
"knowingly  and  willfully  retains  possession,  to 
the  great  damago  and  injury  of  tiie  plaintiff'; 
and  in  the  next  paragraph  alleging  value  of  that 
portion,  referring  to  it  as  the  property  "unlaw- 
fully and  willfully"  held,  and  further  setting  up 
other  actual  and  punitive  damages  for  the  "un- 
lawful detention" — does  nOt  state  a  cause  of 
action  for  the  "recovery  of  money  only"  with- 
in the  meaning  of  Code  Civ.  Proc.  1912,  §  312, 
providing  that  such  action  must  be  tried  by  a 
jury,  because  it  virtually  demands  also  that  cer- 
tain property  be  applied  on  a  debt  owing  by 
plaintiff. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action 
for  Recovery  of  Money.] 

3.  Refebence  <S=3l— Constbuction  of  Stat- 
ute—Kelatino  TO  Same  Subject- Matter. 

Code  Civ.  Proc.  1912,  $  331,  prescribing  that 
references  may  be  directed  in  certain  cases, 
must  be  considered  in  connection  with  section 
382,  providing  that  certain  facts  must  be  tried 
by  a  jury. 

4.  Ohattei.  Mobtgaoes  <S=3l62— Bbeaoh  of 
Condition— Title. 

Upon  the  breach  of  the  condition  in  a  chat- 
tel mortgage,  the  legal  title  to  the  property  be- 
comes vested  in  the  mortgagee. 

6.  Chattel   Mobtoaoeb  ^=3162— Bbeach  of 
Condition— Redemption— Natube   of   Ac- 
tion. 
Where  after  breach  of  a  chattel  mortgage 
the  mortgagee   is  in   possession,   the   mortgn^ur 
'cannot  maintain  an  action,  either  for  claim  and 
delivery  or  for  damages  for  detention,  but  must 
resort  to  an  equitable  action  to  redeem. 

6.  Chattel  Mobtoages  €=s>297— Rbdeuption 
—Payment  Rkqtjibed. 

To  redeem  mortgaged  personalty  in  the 
hands  of  the  mortgagee  the  mortgagor  must  pay 
all  debts  he  owes  to  mortgagee,  as  well  as  the 
mortgage  debt. 

7.  JuBY  «=>14(2)— Recoveby  of  Monet  Only. 

Although  a  complaint  may  contain  allega- 
tions appropriate  to  an  action  for  the  recovery 
of  money  only,  nevertheless,  if  the  plaintiff  also 


seeks  to  subject  specific  property  to  the  satis- 
faction of  his  claim,  the  action  is  equitable,  and 
plaintifB  is  not  entitled  to  a  jury, 
a  Appeal  and  Ebbob  «=3967(1)— Review— 

Refebence— Discretion  of  Coubt. 
Although  a  motion  for  reference  is  ordinarily 
addressed  to  the  discretion  of  the  court,  an  oi^ 
der  granting  or  refusing  a  reference  will  be  set 
aside,  where  the  discretitm  was  erroneously  ex- 
ercised. 
9.  Refebence  «=>7(3)  —  Motion  fob  —  When 

Cbanted. 
It  is  error  to  refuse  a  reference,  where  the 
answer  raises  issues  that  cannot  be  determined 
without  the  aid  of  the  court  inr  the  exercise  of 
its  equitable  jurisdiction. 

Watts  and  Gage,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  James  W,  De  Vore, 
Judge. 

Actions  by  Morton  Rainwater,  Julius  L. 
Johnson,  and  Rufus  Powe,  respectively, 
against  the  Merchants'  &  Farmers'  Bank  of 
Cheraw,  S.  C.  From  orders  refusing  refer- 
ence, defendant  appeals.    Reversed. 

The  complaint,  omitting  the  caption.  Is  as 
follows: 

The  complaint  of  the  above-named  plaintiff 
respectfully  shows  to  the  court: 

(1)  That  the  plaintiff  is  now,  and  was  at  the 
times  hereinafter  mentioned,  a  resident  of  the 
county  of  Marlboro,  state  of  South  Carolina, 
and  the  defendant  is  now  and  was,  at  the  times 
hereinafter  mentioned,  a  corporation  under  and 
by  virtue  of  the  laws  of  the  state  of  South 
Carolina,  having  its  principal  place  of  business 
in  the  town  of  Cheraw,  county  of  Chesterfield, 
state  aforesaid. 

(2)  That  the  defendant  now  has  in  its  posses- 
sion 13,841  pounds  of  lint  cotton  belonging  to 
the  plaintiff.  The  plaintiff  is  informed  and  be- 
lieves that  the  defendant  has  a  claim  or  mort- 
gage on  one  half  of  this  cotton,  that  is  to  say, 
U,920V^  pounds,  and  the  plaintiff  is  also  in- 
formed and  believes  that  the  defendant  has  a 
claim  or  a  mortgage  on  tho  remaining  one  half 
to  the  extent  of  plaintiff's  account  vrith  P.  E. 
Hamer,  which  amounts  to  $409.66,  which  would 
amount  to  4,819^  pounda  The  balance  of  the 
said  cotton,  that  is,  2,101  pounds,  and,  though 
plaintiff  has  demanded  the  same,  the  defendant 
knowingly  and  willfully  retains  possession  to 
the  great  damage  and  injury  of  the  plaintiff. 

(3)  The  defendant  now  has  in  its  possession 
property  of  the  plaintiff  in  the  amount  of  2,101 
pounds  of  cotton  and,  though  plaintiff  has  de- 
manded the  same,  the  defendant  knowingly  and 
willfully  retains  possession  thereof. 

(4)  Plaintiff  alleges  that  the  value  of  the 
property  referred  to,  whidi  the  defendant  un- 
lawfully and  willfully  deprives  the  plaintiJBf  o^ 
is  worth  $178.58. 

(5)  That  the  unlawful  and  willful  retention  of 
plaintiffs  property  by  the  defendant  has  great- 
ly damaged  the  plaintiff,  and  has  retarded,  in- 
jured, and  damaged  the  plaintiff's  preparation 
and  management  of  his  farm  work  during  the 
year  1915  to  a  large  extent,  and  has  forced  the 
plaintiff  at  expense,  worry,  trouble,  and  time 
lost  to  mako  other  plans  and  arrangements  in 
order  to  carry  on  his  business.  And  the  de- 
fendant well  knew  and  now  well  knows  that  its 
retention  of  plaintiff's  property  has  damaged 
and  is  damaging  plaintiff,  and  at  the  time  it 
refused  to  deliver  said  property  to  the  plaintiff 
it  well  knew  that  plaintiff  would  be  damaged  in 
his  farming  operations  and  business,  and  plain- 
tiff alleges  that  the  loss  sustained  and  inflicted 
on  account  of  the  willful  and  unlawful  acts  of 
the  defendant  amount  to  $500,  actual  damage. 
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(6)  That  the  defendant  in  its  nnlawful  and 
willful  detention  of  plaintiff's  property  has 
iicted  in  a  high-handed,  unlawful,  and  willful 
manner,  well  knowing  that  its  acts  would  inflict 
injury  upon  the  plaintiff;  and  this  plaintiff  is 
informed  and  believes  that  ho  is  entitled  to  re- 
ceive in  addition  to  his  actual  damages  punitive 
damages,  and  that  on  account  of  the  willful  and 
knowing  injury  inflicted  upon  this  plaintiff  the 
defendant  should  be  punished  in  the  sum  of 
^00. 

Wherefore  plaintiff  demands  judgment  in  the 
sum  of  $1,178.58,  together  with  the  costs  and 
disbursements  of  this  action. 

The  answer,  omitting  the  caption.  Is  as 
follows: 

The  defendant,  answering  the  complaint,  here- 
in, says: 

First,  for  a  first  defense:  (1)  That  it  admits 
the  allegations  contained  in  paragraph  1  of 
the  said  complaint;  (2)  that  it  denies,  on  in- 
formation and  belief,  ^ach  and  every  other  al- 
legation contained  in  the  said  complaint,  and 
Alleges  that  plaintiff  has  been  fully  paid  for 
all  labor  expended  by  him  on  said  crop. 

Second,  for  a  second  defense:  (1)  On  infor- 
mation and  belief,  this  defendant  alleges  that 
the  plaintiff  was  a  share  cropper  of  P.  BJ.  Ha- 
mer'e,  and  that  such  crops  as  plaintiff  produced 
during  the  year  1914,  if  any,  were  the  property 
of  P.  E".  Hamer;  and  that  same  were  duly 
mortgaged  to  this  defendant,  without  any  notice, 
either  actual  or  constructive,  of  any  claim  or 
the  plaintiff's  whatsoever;  and  that  whatever 
cotton  this  defendant  may  have  received,  which 
was  produced  by  the  plaintiff,  was  received  vol- 
untarily on  the  part  of  both  plaintiff  and  P. 
E.  Hamer;  and  that  said  P.  E.  Hamer  is  large- 
ly indebted  to  this  defendant  on  a  debt  which 
the  said  mortgage  on  said  crops  was  given  to 
«ecure,  and  this  defendant  is  informed  and  be- 
lieves that  the  plaintiff  owes  the  said  P.  E. 
Hamer  very  much,  more  than  any  part  of  the 
crop  coming  to  him  was  worth  when  so  de- 
livered; and  it  denies  specifically  that  there  was 
any  balance  coming  to  the  plaintiff  under  a 
proper  accounting  and  settlement  in  a  court  of 
equity  as  between  the  plaintiff  and  said  P.  E. 
Hanaer;  and  alleges,  on  information  and  belief, 
that  this  is  a  collusive  suit  between  the  plaintiff 
and  P.  E.  Hamer  for  the  purpose  of  endeavor- 
ing to  take  away  from  this  defendant  a  large 
part  of  the  cotton  which  the  said  Hamer  actual- 
ly paid  to  the  said  bank  on  the  said  mortgage, 
and  the  said  P.  E.  Hamer  is  tho  moving  spirit  in 
the  same;  and  that  it  is  a  proceeding  brought 
for  the  purpose  of  defrauding  this  defendant  out 
of  the  cotton,  which  was  voluntarily  delivered 
by  all  of  the  parties  to  this  defendant,  to  be 
applied  on  the  said  debt. 

Wherefore  the  defendant  asks  that  the  com- 
plaint be  dismissed  with  costs. 

Stevenson  &  Prince,  of  Cheraw,  for  appel- 
lant. J.  J.  Evans  and  J.  K.  Owens,  both  of 
BennettsTiUe,  for  respondents. 

6ARX,  O.  J.  This  Is  an  appeal  from  an 
order  refusing  a  reference.  The  complaint 
alleges: 

"(2)  Thai  the  defendant  iiow  has  in  its  pos- 
session 13,841  pounds  of  lint  cotton  belonging 
to  the  plaintiff.  The  plaintiff  is  informed  and 
believes  that  the  defendant  has  a  claim  or  mort- 
gage O0  one  half  of  this  cotton,  that  is  to  say, 
6,0^V^  pounds,  and  the  plaintiff  is  also  inform- 
ed and  believes  that  the  defendant  has  a  claim 
or  a  mortgage  on  the  remaining  one  half,  to  the 
extent  of  plaintiff's  account  with  P.  E.  Hamer, 
which  amounts  to  $409.66,  which  would  amount 
to  4,819^  pounds.  The  balance  of  the  said  cot- 
ton is  2,101  pounds,  and,  though  plaintiff  has 
demanded   the  same,   the  defendant  knowingly 


and   willfaUy  retains  posseasicm,   to  the  great 
damage  and  injury  of  tho  plaintiff. 

"(3)  The  defendant  now  has  in  its  possession 
property  of  the  plaintiff  in  the  amount  of  2,101 
pounds  of  cotton,  and,  though  plaintiff  has  de- 
manded the  same,  the  defendant  knowingly  and 
willfully  retains  possession  thereof." 

After  denying  the  all^ations  of  the  com- 
plaint, the  defendant  Interposed  the  following 
as  a  defense: 

"On  information  and  belief,  this  defendant  al- 
leges that  the  plaintiff  was  a  share  cropper  of 
P.  E.  Hamer's,  and  that  such  crops  as  plain- 
tiff produced  during  the  year  1914,  if  any,  were 
tho  property  of  P.  E.  Hamer;  and  that  same 
were  duly  mortgaged  to  this  defendant,  without 
any  notice,  either  actual  or  constructive,  of  any 
claim  of  the  plaintifl's  whatever;  and  that  what- 
ever cotton  this  defendant  may  have  received, 
which  was  produced  by  the  plaintiff,  was  receiv- 
ed voluntarily  on  the  part  of  both  plaintiff  and 
P.  E.  Hamer;  and  that  said  P.  E.  Hamer  is 
lar^ceiy  indebted  to  this  defendant  on  a  debt 
which  the  said  mortgage  on  said  crops  was 
given  to  secure;  and  this  defendant  is  inform- 
ed and  believes  that  the  plaintiff  owes  the  said 
P.  E  Hamer  very  much  more  than  any  part 
of  the  crop  coming  to  him  was  worth  when  so 
delivered.    *    *    *"  .       • 

The  appellant's  exceptions  are  &»  follows: 

(1)  "The  court  erred,  it  is  respectfully  sub- 
mitted, in  holding  that,  under  the  pleadings, 
this  was  not  a  case  of  equity  for  an  accounting, 
but  was  a  case  for  damages  for  a  jury." 

(2)  "The  court  erred,  it  is  respectfully  submit- 
ted, in  not  holding  that  this  was  simply  an  ac- 
tion in  equity  for  an  accounting  between  a  share 
cropper  and  his  employer,  and  that  the  defend- 
ant bank  stood  in  the  shoes  of  the  employer,  and 
that  it  was  a  matter  of  equity  and  should  be 
referred." 

[1]  On  the  call  of  the  case  a  preliminary 
motion  was  made  to  dismiss  the  appeal  on 
the  ground  that  the  order  is  not  appealable, 
and,  therefore,  that  the  court  Is  without  Ju- 
risdiction, at  this  time,  to  hear  the  case. 

It  ii^  only  necessary  to  state  that  an  or- 
der which  deprives  a  party  of  a  mode  of 
trial  to  which  he  Is  entitled  by  law  is  appeal- 
able. 

[2,3]  We  proceed  to  determine  whether 
the  effect  of  said  order  was  to  deprive  the 
appellant  of  such   right. 

Section  331  of  the  Ck>de  is  as  follows: 

"Where  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its 
own  motion,  except  where  the  investigation  will 
require  the  decision  of  difficult  questions  of  law, 
direct  a  reference  in  the  following  cases:  (1) 
Where  the  trial  of  an  issue  of  fact  shall  re- 
quire tho  examination  of  a  long  account  on  ei- 
ther side;  in  which  case,  the  referee  may  be 
directed  to  hear  and  decide  the  whole  issue,  or 
to  report  upon  any  specific  qtiestion  of  fact  in- 
volved therein;  or  (Z)  where  the  taking  of  an 
account  shall  be  necessary  for  the  information 
of  the  court  before  judgment    •    *    •  " 

That  section  must  be  considered  In  con- 
nection with  section  312  of  the  Code,  which 
provides  that  an  issue  of  fact  In  an  action 
for  the  recovery  of  money  only,  or  of  spedflc 
real  or  personal  property,  must  be  tried  by 
a  Jury,  unless  a  Jury  trial  be  waived. 

It  cannot  be  contended  for  a  moment  that 
this  is  an  action  for  the  recovery  of  specific 
real  or  personal  property ;  and  we  shall  pro- 
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ceed  to  show  that  It  Is  not  an  action  for 
the  recovery  of  money  only. 

The  complaint  shows  that  the  defendant 
Is  a  mortgagee,  and  that  he  Is  Id  possession 
of  the  property  covered  by  his  mortgages. 
It  does  not  allege,  except  inferentially,  the 
amount  dne  on  one  of  the  mortgages,  hut 
does  allege  that  the  indebtedness  secured  by 
the  other  mortgage  amounts  to  $409.66,  leav- 
ing a  "balance"  of  2,101  pounds  after  satis- 
faction of  the  mortgages.  It  does  not  allege 
any  facts  tending  to  show  that  the  plalntifT's 
right  to  the  possession  of  the  cotton  is  para- 
mount to  the  right  of  the  mortgagee. 

The  cases  of  Reese  v.  Lyon,  20  S.  O.  17, 
sustain  the  following  propositions: 

[4]  (1)  That,  upon  breach  of  the  condition 
In  a  mortgage  of  personal  property,  the  le- 
gal title  to  the  property  becomes  vested  In 
the  mortgagee. 

[I)  (2)  That,  where  the  mortgagee  Is  In 
possession  of  the  property,  the  mortgagor 
cannot  maintain  an  action,  either  for  claim 
and  delivery  or  for  damages  arising  out  of 
the  detention  of  the  property,  for  the  reason 
that  such  possession  is  not  wrongful. 

(3)  That,  after  condition  broken,  and  before 
a  sale  of  the  property,  the  only  right  of  the 
mortgagor  is  to  bring  an  action  to  redeem, 
which  is  equitable  in  its   nature. 

[J]  ,(4)  That  the  court,  in  the  exercise  of 
Its  diancery  jpowers,  will  not,  however,  allow 
the  mortgagor  to  redeem,  unless  he  pays, 
not  only  the  Indebtedness  secured  by  the 
mortgage,  but,  likewise,  any  other  debts  he 
may  owe  the  mortgagee. 

We  need  not  fllscu-ss  the  proper  remedy  of 
the  mortgagor  after  the  sale  of  the  property, 
as  it  appears  that  the  mortgagee  has  not 
sold  the  cotton. 

[7]  Although  a  complaint  may  contain  al- 
legations appropriate  to  an  action  for  the  re- 
covery of  a  judgment  for  money,  neverthe- 
less, if  the  plaintiff  also  seeks  to  subject 
specific  property  to  the  satisfaction  of  his 
claim,  the  acti<Hi  Is  equitable  In  Its  nature, 
and  the  plaintiff  Is  not  entitled  to  a  trial  by 
jury.  Ex  parte  Landrum,  69  S.  C.  136,  48 
S.  B.  47. 

In  that  case  the  court  uses  this  language: 

"In  an  action  at  common  law,  the  only  judg- 
ments that  could  be  rendered  were:  (IJ  For  the 
recovery  of  specific  real  property;  (2)  for  the 
recovery  of  specific  personal  property;  (3)  for 
money. 

"In  the  case  under  consideratloB,  the  respond- 
ents not  only  seek  to  recover  judgment  for  tho 
amount  of  their  fees,  but  likewise  to  have  deter- 
mined out  of  what  fund  they  are  to  bo  paid. 
This  renders  it  necessary  to  invoke  the  aid  of 
the  court  in  the  exercise  of  its  chancery  pow- 
ers. The  facts  are,  therefore,  reviewable  by  this 
court." 

The  said  case  and  others  of  a  kindred  na- 
ture are  cited  in  Mobley  v.  McLucas;  09  S.  G. 
99,  82  S.  E.  986. 

[S]  A  motion  for  a  reference  Is  ordinarily 
addressed  to  the  discretion  of  the  presiding 
judge,  bnt,  if  it  should  appear,  as  it  does  in 
tue  present  case,  that  his  discretion  was  er* 


roneously  exercised,  then  the  order  granting 
or  refusing  a  reference,  will  be  set  aside. 

[»]  Not  only  was  there  error  In  refusing 
a  reference  as  to  the  Issues  arising  out  of 
the  complaint,  but,  as  it  clearly  appears  that 
the  Issues  raised  by  the  defense  cannot  be 
determined  without  the  aid  of  the  court  In 
the  exercise  of  its  equitable  jurisdiction,  there 
was  error,  also,  in  refusing  a  reference  as  to 
those  issues.  Trump  v.  Mlkell,  105  S.  C  280, 
SO  S.  E.  645;  Devereux  v.  McCi-ady,  46  S.  a 
133,  24  S.  E.  77;  Mercantile  Co.  v.  Britt,  102 
S.  C.  499,  87  S.  B.  143. 

Reversed. 

Two  other  cases  were  heard  In  oonnectlon 
with  this  case.  The  facts  are  similar  and 
the  same  questions  are  Involved.  The  orders 
In  those  cases  are  also  reversed. 

HTDRICK    and    FRASBB,    JJ.,    concur. 

WATTS,  J.  (dissenting).  This  is  an  appeal 
from  an  order  of  Judge  De  Vore  refusing  a 
motion  made  by  the  defendant-appellant  for 
an  order  to  trEinsfer  the  causes  from  calen- 
dar 1  to  calendar  2  for  trial  and  for  orders 
of  reference.  The  appeal  raises  two  points: 
(1)  Is  the  order  appealable?  and  ^)  Is  It  a 
law  cause  or  a  cause  in  equity? 

As  to  the  first,  ordinarily  the  refusal  of 
the  trial  judge  to  grant  an  order  of  reference 
is  not  appealable,  as  It  Is  within  the  discre- 
tion of  the  judge,  but  where  a  substantial 
right  Is  Involved  an  appeal  will  lie  In  this 
cause,  the  question  Involved  Is  whether  It  Is 
a  law  cause  to  be  tried  as  such  before  the 
court  and  Jury,  or  an  equity  cause  to  be  tried 
by  the  court,  and  Involves  a  substantial  right 
and  therefore  appealable,  and  the  motion  to 
dismiss  the  appeal  Is  overmled  and  refused. 

As  to  the  second  question,  Is  It  a  law  or 
equity  cause?  Ordinarily  the  complaint  pri- 
marily Indicates  the  cause  of  action,  whether 
legal  or  equitable.  In  the  case  at  bar  the 
complaint  states  a  cause  of  action  for  wrong- 
ful detention  and  conversion,  and  seeks  to 
recover  the  value  of  said  property  and  dam- 
ages for  the  unlawful  detention  and  conver- 
sion. 

The  answer  of  the  defendant  Is  a  general 
denial  and  also  raises  equitable  issues.  An 
examination  of  the  pleadings  in  the  cause 
shows  that  both  legal  and  equitable  issues 
are  raised. 

The  complaint  is  to  recover  an  unliqui- 
dated money  demand  as  damages  and,  that 
being  the  case,  clearly  the  parties  are  entitled 
to  a  trial  by  Jury,  unless  that  mode  of  trial 
has  been  waived.  Wilson  v.  York,  43  S.  C. 
301,  21  S.  B.  82. 

The  real  object  of  this  suit  by  the  plaintiff 
is  to  obtain  his  share  of  the  crop  to  which  he 
is  entitled  under  his  contract  with  Hamer. 
He  does  not  question  the  right  of  the  appe- 
lant to  what  Interest  Hamer  has  in  the  crop 
whatever.  He  admits  that  Hamer  had  one 
half  of  the  crop  and  in  his,  the  plaintiff's, 
half  the  amount  he  owed  Hamer,  his  landlord. 
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He  admits  that  ke  has  no  Intoleat  In  tbe  crop 
until  Hamer  la  paid  In  fall,  but  alleges  tbat 
the  bank  has  not  only  seized  the  interest  of 
Hamer  and  all  that  Hamer  Is  entitled  to  Irat 
has  seized  bis  Interest  after  be  had  fully 
paid  Hamer.  Tbe  respondent,  beln?  a  share 
croi>per,  had  no  Interest  In  the  crops  until  he 
paid  his  landlord  In  fall.  The  whole  crops 
were  the  landlord's  until  he  was  paid  in  fulL 
Mercantile  Go.  t.  Brltt,  102  S.  G.  503, 87  S.  E. 
148. 

But  In  the  case  at  bar  tbe  plaintifF  Is  not 
suing  the  landlord,  bnt  alleges  the  appellant 
seized  not  only  Hamer's  Interest  In  the  prop- 
erty, but  his  also,  over  which  Hamer  or  his 
assigns  have  no  dalm  whatsoever. 

The  statute  gives  tbe  laborer  a  lien  on  tbe 
crop  for  tbe  amount  due  them  for  such  labor 
next  In  priority  to  that  of  the  landlord,  and 
the  appellant  was  only  entitled  to  look  to 
whatever  interest  Earner  had  in  tbe  cr<4>,  to 
wit,  one-half,  and  out  of  the  share  of  respond- 
ent whatever  he  owed  Hamer.  Anything 
over  this  the  respondent  was  entitled  to. 

The  defendant  sets  up  fraud  and  collusion 
between  tbe  plalntlfF  and  bis  landlord,  Ha- 
mer. Hamer  Is  not  a  party  to  this  suit  but 
defendant's  answer  does  raise  equitable  Is- 
sues. 

But  the  plaintiff  must  first  establish  his 
claim  that  the  defendant  unlawfully  took  his 
property  and  converted  it  to  its  own  use,  not 
any  property  of  Hamer,  but  property  of 
plaintiff  in  which  and  over  whldi  Bamer  bad 
no  claim.  This  contention  must  be  done  be- 
fore the  tribunal  ai^x^ted  for  that  putpose, 
and  we  see  no  error  on  tbe  part  of  bis  honor. 

Exceptions  overruled. 

Judgment  affirmed. 

GAOB;  J.  I  concur  with  Mr.  Justice 
WATTS  that  the  order  below  ought  to  be  af- 
firmed. 

Let  tbe  pleadings  be  reported. 

The  complaint  is  verbose,  bnt  the  essence 
of  It  is  that  the  bank  holds  2,101  ponnds  of 
cotton  worth  $178.58,  which  money  belongs 
to  the  plaintiff;  that  the  bank  refuses  tbe 
plaintiff  the  worth  of  that  money;  that  tbe 
plaintiff  have  Judgment  for  the  money.  It 
la  an  action  for  conversion;  it  is  the  state- 
ment of  a  case  at  law;  it  is  an  action  "for 
ibe  recovery  of  money  only";  it  is  of  rij^t 
triable  by  a  Jury  (Code,  {  312) ;  it  cannot  be 
onsted  by  an  equitable  defense  pleaded  in  tbe 
answer. 

If  tbe  plaintifl  shall  prove  the  allegation, 
be  will  be  entitled  to  a  verdict  If  the  plaln- 
tur  shall  fail  to  prove  tbe  allegations,  or  if 
tbe  defendant  shall  overthrow  it  by  proof; 
tben  the  plaintifl  will  not  be  entitled  to  a 
verdict ;  and  that  ends  bis  case  at  law. 

The  answer  sets  up  only  a  defense;  It  de- 
mands no  affirmative  relief.  If  that  defense 
be  good,  call  it  legal  or  equitable,  tbe  proof 
of  it  would  operate  to  defeat  tbe  plaintiff'* 
recovery  before  a  Jury.    Fludd  v.  Assurance 


Soc.,  75  S.  G  318,  65  S.  B,  762 ;  Pom.  Rem.  {{ 
88,  92.  And  that  would  end  tbe  plalntUTa 
case  at  law. 

(X»  N.  c.  ten 
ASKEW   V.   WESTERN  UNION  TELE- 
GRAPH CO.     (No.  122.) 

(Supreme  Court  of  North  Oatolina.     Oct  10, 
1917.) 

1.  COMMKBCX  «s>8(7)— Teleobafh  Messaok 
— Nbouoert  Dxlat  nr  Dbuvxbt— Mental 
Anouish. 

Interstate  telegrams  are  governed  by  federal 
law,  and  a  recovery  cannot  be  had  in  thin  state 
for  mental  anguiih  alone,  for  negligent  delay  in 
delivery. 

2.  Tkuobaphs  iJtn  TKLBPHOincs  «s>64(5>— 
NxouaENOB— Unbxfkatvd  Messages. 

Damages  cannot  be  had  for  delay  in  deliver- 
ing an  interstate  unrepeated  message,  where  con- 
tract so  provides. 

3.  GoncBBCE  «=98(7>— Tkubokafh  Messaob— 

NSOUOEMT    DEI.AT    IN    DeLIVEBY   —    WHAT 

Law  Goveens— "Tkansmtt  anh  Deuvee." 
Negligent  delay  in  delivering  an  interstate 
telegram,  the  act  of  negligence  being  committed 
in  this  state,  is  stUl  controlled  Iv  federal  law, 
"delivery"  being  a  necessary  part  of  contract  to 
"transmit  and  deliver." 

Appeal  from  Superior  Court,  Hertford 
County;   Allen,  Judge. 

Action  by  Kader  Askew  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  defendant,  and  plaintifl  appeals.  No  er- 
ror. 

RoBwell  O.  Brldger,  of  Wlnton,  W.  R.  John- 
son and  E.  T.  &jlpes,  both  of  Aboskie,  for  ap- 
pellant Prudeu  &  Pruden,  of  Edenton,  Gil- 
liam &  Davenport,  of  Windsor,  A,  T.  Bene- 
dict, of  New  York  City,  and  TiUett  *  Guthrie, 
of  Charlotte,  for  appellee. 

WALECER,  J.  This  action  was  brought  to 
recover  damages  for  mental  anguish,  alleged 
to  have  been  caused  by  the  negligent  delay 
of  tbe  defendant  in  delivering  a  telegram, 
which  was  sent  by  Ernest  Askew,  who  lived 
in  New  York,  to  tbe  plaintifl,  who  lived  in 
this  state,  announcing  that  the  latter's  son, 
Johnnie  Askew,  was  then  dying.  It  was, 
therefore,  an  interstate  telegram. 

[1]  As  appears  in  the  record,  the  plaintiff 
sought  to  recover  damages  for  mental  an- 
guish only,  and  the  case,  therefore,  is  govern- 
ed by  the  recent  decisions  in  Norrls  v.  Tele- 
graph Co.,  93  S.  B.  465,  and  Bateman  v.  Tel- 
egraidi  C%>.,  93  S.  B.  467,  both  decided  at  this 
term.  We  held  in  those  cases,  following  the 
general  principle  as  to  interstate  telegrams, 
stated  in  Meadows  v.  Telegraph  Co.,  91  S.  E. 
1009,  at  the  last  term,  that  the  federal  law 
is  applicable  in  such  cases,  and,  for  that  rea- 
son, that  damages  cannot  be  recovered  for 
mental  anguish  alone,  unaccompanied  by  any 
physical  or  other  sufficient  legal  Injury. 
Where  the  telegraphic  message  is  intrastate 
in  character,  our  decisions  will  control. 

[2]  Besides,  tbis  was  an  unrepeated  mes- 
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sage,  and  Meadows  y.  Telegraph  Co.,  sapra, 
therefore,  specially  applies. 

The  other  matter,  relating  to  tbe  reason- 
ableness of  the  company's  rule  as  to  the  de- 
livery of  messages  beyond  its  prescribed 
Mmits,  is  much  too  important  to  be  consld- 
ared  and  decided,  until  it  is  necessary  to  do 
so.  Tbe  question],  under  tbe  federal  law,  as 
to  what  is  a  reasonable  rate  In  tbe  case  of 
public  service  corporations  engaged  in  inter- 
state business,  is  generally  one  for  the  Inter- 
state C!ouunerce  Commission  to  decide,  at 
least  in  the  first  instance,  but,  if  it  were  other- 
wise, the  writer  of  this  opinion,  speaking  sole- 
ly for  himself,  does  not  see  why  the  regula- 
tfon  of  the  defendant  in  respect  to  the  for- 
warding of  a  message  beyond  its  free  delirery 
limits,  upon  payment  of  a  fair  compensation 
for  tbe  extra  service,  is  not  a  reasonable  one, 
and  valid  in  law.  We  have  held  that  defend- 
ant has  the  right  to  establish  such  limits,  If 
they  are  reasonable,  and  to  be  paid  for  any 
service  done  in  delivering  a  uessage  at  a 
place  situated  beyond  them. 

[3]  It  is  suggested  that  the  negligence, 
alleged  in  this  case,  was  committed  in  this 
state,  and,  for  that  reason,  under  Penn's 
Case,  159  N.  O.  309,  75  8.  E.  16,  41  L.  E.  A. 
(N.  S.)  223,  the  plalntitC  is  entlUed  to  recover 
damages ;  but  we  decided  otherwise  in  Nor- 
ris"  Case,  at  this  term,  as  the  contract  im- 
posed upon  the  company  the  duty  to  "trans- 
mit and  deliver,"  and  therefore  that  "deliv- 
ery" is  a  part  of  the  interstate  transaction 
and  equally  subject  to  federal  law,  as  is 
transmission.  It  was  held  in  Kirby  v.  W.  U. 
Telegraph  Co.,  77  S.  C.  404,  58  S.  B.  10,  122 
Am.  St  Rep.  680,  that  the  word  "deliver," 
as  applied  to  a  telegram,  means  "transmit 
and  deliver,"  as  a  delivery  could  not  be  made 
without  transmission,  and  so  the  latter  Is 
not  effective  without  delivery. 

No  damages  other  than  tho<ie  for  menttri 
anguish,  caused  by  delay  in  delivering  this 
interstate  message,  being  claimed,  the  Judg- 
ment of  the  court  was  correct 

No  error. 

(174    N.    C.    268) 
KICB  T.  NORPOIyK  SOUTHERN  R.  00. 
(No.  182.) 

(Supreme  Court  of  North  Carolina.     Oct  10. 
1917.) 

1.  Negligence  «=»121(5),   134(11)  —  Pboxi- 
UATE  Cause— Evidence— Sufficiency. 

In  a  negligence  case  tbe  burden  is  on  the 
plaintiff  to  show  that  the  negligent  act  relied 
on  wag  the  proximate  cause  of  the  injury,  and 
this  evidence  must  not  be  merely  speculative  or 
mere  conjecture. 

2.  Watebs  and  Wateb  Coubses  «=>179(4)— 
Floodino    Land— Nequobnce— Sickness— 

'    Sufficiency  of  Evidence. 

In  an  action  for  damages  for  sickness  al- 
leged to  have  been  caused  by  mosquito  bites,  evi- 
dence held  insufficient  to  go  to  the  jury  to  show 
that  a  pond  in  which  mosquitoes  bred  caused  by 
the  railroad  embankment,  was  tbe  proximate 
cause  of  plaintiff's  illness. 


Appeal  from  Si4>erlor  Court,  Carteret 
County;  Stacy,  Judge. 

Action  by  Cart  Rice,  by  his  next  frimd, 
against  the  Norfolk  Southern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Civil  actloDi  tried  upon  these  issnee: 

1.  Was  the  plaintiff  injured  by  the  negligence 
of  the  defendant,  as  alleged  in  the  complaint? 
Answer :  Yes. 

2.  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  $960. 

3.  Is  the  plaintiff's  cause  of  action,  or  any 
part  thereof,  barred  by  the  statutes  of  limita- 
tion?   Answer:    No. 

4.  Is  tbe  plaintiff  estopped  to  maintain  this 
action  by  the  judgment  rendered  at  the  Jane 
term,  1914,  of  this  court  in  the  case  of  W.  J. 
Rice  V.  Norfolk  Southern  Ry.  Co.?  Answer: 
No. 

J.  F.  Duncan,  of  Beaufort,  and  Moore  & 
Duna,  of  Newbern,  for  appellant  Abemethy 
&  Davis,  and  C.  R.  Wheatle^,  all  of  Beaofprt, 
for  appellee. 

BROWN,  J.  The  plaintiff  alleges  that  he 
is  a  mlnm,  18  years  of  age,  and  resided  with 
hia  father,  who  is  now  dead,  upon  a  certain 
lot  belonging  to  his  father  situated  in  tbe 
town  of  Beaufort  Plaintiff  avers  that  de- 
fendant constructed  its  roadbed  in  sudi  a  neg- 
ligent maimer  in  1906  that  water  was  ponded 
OD  said  lot ;  that  to  relieve  this  condition,  de- 
fendant caused  a  drainpipe  to  be  laid  to  carry 
the  water  oa  in  1910,  which  it  allowed  tobe- 
come  stopped  up  so  that  water  again  ponded 
upon  the  lot;  that  in  consequence  thereof, 
plaintiff,  in  August,  1911,  was  made  01  for 
five  we^s  with  malaria  as  the  direct  result 
of  mosquito  bites. 

The  defendant  avers  that  W.  J.  Bloe,  the 
plaintiff's  father,  recovered  judgment  for  this 
alleged  Injury  to  his  premises,  and  In  that 
action  also  recovered  for  the  illness  of  his 
children,  including  plaintiff.  Defendant  fur- 
ther contends  that  the  evidence  is  not  suffi- 
cient to  establish  negUgeoce  of  defendant 
as  the  proximate  cause  of  plaintifTs  injury. 
Defendant  sets  up  other  defenses,  which  we 
need  not  refer  to. 

It  appears  that  W.  J.  Rioe  recovered  dama- 
ges against  defendant  for  this  alleged  injury 
to  his  premises,  and  that  Id  the  action  was 
embraced  a  claim  for  injury  to  the  health 
of  his  children.  The  case  is  reported  io  167 
N.  C.  2,  82  S.  E.  1034,  where  the  facta  are 
stated. 

[1]  It  Is  needless  to  consider  the  effect  of 
such  recovery  upon  the  rights  of  the  plain- 
tiff, as  we  agree  with  defendant  that  the  evi- 
dence is  insufficient  to  establish  a  direct  caus- 
al connection  between  the  alleged  negligoice 
and  plaintifTs  Illness  in  1811.  It  may  be 
difficult  to  establish  such  connection  In  a  case 
like  this,  but,  nevertheless,  the  burden  is  on 
plaintiff  to  do  so;  for  negligence  becomes 
actionable  only  when  it  is  shown  to  be  the 
proximate  cause  of  an  Inrjury. 
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The  plaintiff  claims  that  his  Illness  was 
caused  by  malaria  communicated  by  nuwqai- 
toes  bred  by  the  -water  go  ponded  on  the  lot. 

We  wlU  first  oonsider  the  eTldenoe  as  to 
malaria.  Dr.  Davis,  of  Beaufort,  who  at- 
tended plaintiff  In  1911,  testifies  that  be  ex- 
amined plaintiff  only  once  and  then  diagnos- 
ed the  case  as  malaria  and  treated  plaintiff 
for  it,  but  that  he  made  no  microecoplc  ex- 
amination of  the  blood,  and  that  such  ex- 
amination is  the  only  reliable  way  of  detect- 
ing presence  of  malaria. 

Dr.  Maxwell  testifies  that  he  examined 
plaintiff,  but  not  thoroughly,  last  October, 
found  his  condition  anemic,  could  not  say 
what  brought  it  about,  that  malaria  produces 
anemia,  and  that  hookworm  will  produce 
same  results  and  appearance. 

The  undisputed  evidence  Is  that  plaintiff 
had  hookworm  in  1911,  and  that  he  was  ex- 
amined by  Dr.  Strosnider,  a  hookworm  ex- 
pert, who  prescribed  for  plaintiff  In  March, 
1912.  hot  plaintiff  admits  that  he  failed  to 
take  the  treatment  All  the  medical  testi- 
mony Is  to  the  effect  that  hookworm  in  the 
system  will  produce  practically  the  same  re- 
sults as  malaria.  The  Rockefeller  hookworm 
expert  who  examined  plaintiff  in  1912  testi- 
fied that,  as  plaintiff  did  not  take  the  treat- 
ment, be  has  had  hookworm  disease  ever 
since. 

Thus  We  see  that  it  Is  pure  speculation  and 
guesswork  as  to  whether  plaintiff's  condition 
was  the  result  of  malaria  or  hookworm.  His 
attending  physician  Is  not  certain  It  was  ma- 
laria and  admits  that  he  did  not  make  the 
only  recognized  positive  test  All  the  medi- 
cal experts  agree  that  hookworm  produces 
the  same  outward  appearance  as  malaria,  and 
affects  the  internal  organs  in  a  «milar  man- 
ner. All  the  evidence  shows  plaintiff  vras  Im- 
pregnated with  hookworm  and  that  he  refus- 
ed to  take  the  prescribed  treatment  for  it 

We  will  now  consider  the  evidence  as  to 
tb.e  mosquitoes.  It  is  testified  to  by  all  the 
experts  examined  oni  the  trial,  and  It  appears 
to  be  an  established  theory,  that  malaria 
can  only  be  injected  into  the  human  system 
by  the  female  of  the  Anopheles  species  of 
mosquito.  Malaria  is  not  born  in  the  mos- 
quito, but  It  has  to  bite  a  human  being  who 
has  it,  and  by  Ita  sting  it  may  transmit  it 
It  is  a  conveyor  and  not  an  originator  of  the 
disease.  It  Is  In  evidence  by  Dr.  Davis, 
plaintiff's  witness,  that  no  particular  locality 
In  Beaufort  Is  free  from  malaria,  and  that 
mosquitoes  can  breed  In  salt  water;  that 
tliere  are  mosquitoes  of  three  varieties  in 
Beaufort;  that  the  Gulex  and  the  Anopheles 
are  the  most  commom    The  evidence  shows 


that  witness  Hendricks  lived  on  the  lot  prior 
to  1876;  that  the  lot  was  frequenUy  under 
water  then ;  that  the  lot  was  a  sunken  places 
being  the  lowest  point  In  the  block,  and  ad- 
joining lots  naturally  drained  oa  It  The 
evidence  shows  that  th^e  were  plenty  of 
mosquitoes  around  this  lot  before  the  rail- 
road was  built,  and  that  there  were  chills 
and  fevers  about  Beaufort  in  1911.'  One  wit- 
ness testifies  that  he  has  lived  in  Beaufort 
many  years  and  that  there  have  been  chills 
and  fevers  In  that  town  ever  since  he  has 
lived  there. 

There  Is  nothing  to  contradict  the  evidence 
that  Anopheles  mosquitoes  were  generally 
prevalent  in  all  that  section  at  time  plain* 
tiff  became  ill.  Thus  we  see  that  the  plain- 
tiff's Illness 'was  more  Ukely  to  have  been 
caused  by  hookworm  than  by  malaria  and 
If  by  the  latter,  It  Is  mere  speculation  as  to 
where  the  female  Anopheles  was  bred  that 
transmitted  It. 

B«ferring  to  the  character  of  evidence  es- 
sential to  establish  a  fact  necessary  to  bo 
proven,  Mr.  Justice  Walker  says  la  Byrd  v. 
Exp.  Co.,  130  N.  O.  275,  61  S.  B.  852: 

"The  burden  was  therefore  upon  the  plaintiff 
to  show  that  defendant's  alleged  negligence  prox- 
imately caused  bis  intestate's  deadi,  and  the 
proof  should  have  been  of  such  a  character  as 
reasonably  to  warrant  the  inference  of  the  fact 
required  to  be  established,  and  not  merely  suffi* 
cient  to  raise  a  surmise  or  conjecture  as  to  the 
existence  of  the  essential  fact." 

In  State  v.  Vinson,  63  N.  O.  335,  this  court 
thus  states  the  rule: 

"We  may  say  with  certainty,  that  evidence 
which  merely  shows  it  possible  for  the  fact  in 
issue  to  be  as  alleged,  or  which  raises  a  mere 
conjecture  that  it  was  so,  is  an  insufficient 
foundation  for  a  verdict,  and  should  not  b« 
left  to  the  jury."* 

And  in  Brown  v.  Klnsey,  81  N.  C.  245,  It  ia 
said: 

"The  rule  is  well-settled  that,  if  there  be  no 
evidence,  or  if  the  evidence  be  so  slight  as  not 
reasonably  to  warrant  the  inference  of  the  fact 
in  issue,  or  furnish  more  than  material  for  a 
mere  conjecture,  the  court  will  not  leave  the 
issue  to  be  passed  on  by  the  jury." 

[2]  Reviewing  the  entire  evidence,  we 
think  that  there  Is  not  sufficient  probative 
force  in  it  to  Justify  a  rational  conclusion 
that  plaintiffs  illness  was  the  proximate 
result  of  any  alleged  negligence  upon  part  of 
the  defendant  To  hold  otherwise  would  be 
to  give  mere  conjecture  the  probative  force 
and  effect  of  legal  evidence. 

The  motion  to  nonsuit  Is  allowed.  Let 
judgment  be  entered  accordingly. 

Reversed. 
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074    N.    C.    298) 

WORTHINGOWN  &  FBIZEMiB  v.  JOLLY. 

(No.  180.) 

(Supreme  Oonrt  of  Korth  Carolina.     Oct.  10, 

1917.) 

1.  AooouHT,  Aonow  ON  9=>11  —  Vbbibtca- 

TION. 
Verification  of  statement  of  account  for  ac- 
tion on  an  account  for  goods  sold  and  delivered 
may  be  by  a  member  of  firm  selling. 

2.  accodnt,  action  on  «=s>12— account  ab 
Evidence.  ^  ,.        . 

Where  J.  is  sued  for  goods  sold  and  deliTered 
to  S.  as  sold  at  J.'s  request,  a  verified  account 
should  be  limited  to  prima  facie  evidence  of 
delivery  to  S.,  and  the  words  at  the  beginning, 
"J.  responsible,"  should  not  be  admitted. 
8.  Frauds,  Statute  of  «=>23(3)— PaoinsE  to 

Answeb  roB  Debt  or  Anotheb— Obiginal 

Pbomise. 
One  is  not  liable  on  an  oral  agreement  to 
pay  for  all  goods  furnished  another,  unless  he 
was  an  original  promisor,  and  not  a  mere  sure- 
ty ;  that  is,  unless  he  purchased  practically  on 
his  own  account  and  directed  delivery  to  the 
other. 

Appeal  from  Superior  Court,  Pitt  Goanty; 
Harding,  Judge. 

Action  by  J.  T.  Worthlngton  and  another, 
partners  as  Worthlngton  &  Frlzelle,  against 
Titus  Jolly.  Judgment  for  plainttffB,'  and 
defendant  aiweals.  Reversed,  and  new  trial 
granted. 

Skinner  &  Cooper,  of  Greenville,  for  ap- 
pellant F.  G.  James  &  Son,  of  GreenvlUe, 
for  appellees. 

BROWN,  J.  This  action  la  brought  to  re- 
cover $82.02  for  goods  alleged  to  have  been 
sold  and  delivered  to  one  Summerell  at  re- 
quest of  defendant  The  plaintiff  put  In  evi- 
dence a  verified  account  under  the  statute, 
which  was  objected  to  by  defendant  The 
person  who  verified  it  was  Worthlngton,  a 
member  of  the  firm.  We  do  not  think  it 
comes  within  the  objection  stated  in  Nail  v. 
Kelly,  169  N.  O.  717,  86  S.  E.  627,  but  rather 
that  It  Is  supported  by  that  case,  so  far  as  Its 
regularity  Is  concerned. 

11]  But  we  think  the  Judge  should  have 
confined  the  account  strictly  to  prima  facie 
evidence  of  the  delivery  of  the  goods  to  Sum- 
merelL  At  the  beginning  of  the  account  is 
written,  "Titus  Jolly  responsible."  The  ac- 
count is  not  competent  evidence  of  Jolly's  re- 
sponsibility, and  those  words  should  be 
stricken  out  and  not  permitted  to  go  to  the 
Jury.  They  are  well  calculated  to  influence 
and  possibly  mislead  the  jury  in  their  verdict 

rZ,  3}  In  respect  to  the  charge  of  the  court 
we  think  the  assignments  of  error  are  well 
laid.  The  learned  Judge  below  did  not  ex- 
plain to  the  Jury  the  statute  of  frauds  and 
what  effect  It  has  upon  the  controversy.  The 
liability  of  defendant  appears  to  have  been 
made  to  depend  upon  whether  he  agreed  to 
pay  for  all  goods  furnished  Summerell.  De- 
fendant may  have  so  agreed,  and  then  not 
be  liable,  as  such  alleged  agreement  was  not 
in  writing.    In  order  to  hold  the  defendant 


upon  (i  verbal  promise  it  must  be  found  that 
he  was  an  original  promisor  and  was  not  a 
mere  surety ;  in  fact  that  he  purchased  the 
goods  practically  on  hds  own  account  and  di- 
rected their  delivery  to  Summerell.  The  law 
is  w^  stated  in  Peele  v.  Powell,  156  M.  C. 
663,  73  S.  El  234,  as  follows: 

'The  obligation  of  a  promisor  to  answer  for 
the  'debt  default,  or  miscarriage  of  another' 
is  original  and  binding  if  made  at  the  time  or 
before  the  debt  is  created,  when  the  credit  is 
given  solely  to  the  promisor  or  to  both." 

The  evidence  upon  this  phase  of  the  case 
is  conflicting,  and  the  court  should  have 
stated  the  evidence  and  contentions  of  both 
parties  and  let  the  jury  determine  whether  it 
was  the  intention  of  both  plaintiff  and  defend- 
ant that  the  latter  should  become  the  respon- 
sible debtor  upon  whose  verbal  request  the 
goods  were  delivered,  or  did  he  promise  sole- 
ly as  surety  for  Summerell?  In  the  latter 
event  there  must  be  written  evidence  of  the 
promise. 

New  trial. 

(174  N.  C.   3H) 
TOWN  OF  CLINTON  v.  JOHNSOU  et  aL 
(No.  228.) 

(Supreme  Court  of  North  Clarolina.     Oct,  10, 
1917.) 

1.  Eminent   Domain   «=»167(8)— Gondbioia- 
TiON— Pbocbdubb. 

Pub.  Laws  1917,  c  130;  providing  fOr  the 
organization  and  government  of  cities,  towns, 
and  incorporated  vtllages,  declares  that  its  pro- 
visions are  intended  as  a  continuation  of  exist- 
ing laws  and  are  supplemental  and  additional 
to  the  special  charters  of  cities  which  have 
not  such  powers,  unless  inconsistent  with  or 
repugnant  thereto,  and  further  declares  that  the 
procedure  for  condemnation  of  land  for  munici- 
pal purposes  shall  bo  such  as  is  provided  for 
the  condemnation  of  land  -by  railroads  in  Re- 
visal  1006,  a  2576-2688.  The  charter  of  a  mn- 
nicipaiit?.  Pub.  Loo.  and  Priv.  Laws  (Ex.  Sess.) 
1913,  c.  116,  i  48.  providing  for  the  condemna- 
tion of  property,  declares  that  where  the  owner 
cannot  agree  with  commissioners  as  to  the  value 
of  the  land,  the  mayor  shall  issue  his  warrant 
to  the  town  constable  commanding  him  to  sum- 
mon three  disinterested  freeholders  to  assess 
the  damage,  and  provides  for  an  appeal  to  the 
superior  court  with  Jury  trial.  Held,  that  a 
municipality  chartered  by  act  of  -  19l3  could 
not  proceed  under  the  provisions  of  the  Revisal 
whicn  authorized  no  jury  trial,  the  modes  being 
antagonistic, 

2.  EUINENT  DOICAIN   «S»167(S)— PBOCBDUBB- 
MODB. 

The  right  of  eminent  domain  can  be  exer- 
cised only  in  the  mode  pointed  out  in  the  statute 
conferring  it 

Appeal  from  Superior  Court  Sampson 
Ck>unty;   Stacy,  Judge. 

Condemnation  proceedings  by  the  Town  of 
Cninton  against  Henry  P.  Johnson  and  others, 
begun  by  summons  returnable  before  the 
clerk  of  the  superior  court  From  a  Judgment 
of  the  superior  court  overruling  their  de- 
murrer,  defendants    appeaL  Reversed. 

'    Henry  E.  Faison  and  Fowler  &  Oumpler. 

all  of  C?linton,  for  appellants. 
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BKOWN,  3.  These  proceedings  were  insti- 
tuted under  sections  2576  et  seq.,  of  the  Revls- 
al  for  the  purpose  of  condemning  a  strip 
of  land  belonging  to  the  defendants  in  the 
town  at  Clinton,  for  the  purpose  of  widening 
one  of  the  public  streets.  The  summons  was 
returnable  before  the  clerk  of  the  superior 
court  of  Sampson  county  when  the  petition 
was  duly  flled.  The  defendants  appeared  and 
moved  to  dismiss,  because  no  copy  of  the  pe- 
tition was  served  upon  them.  Their  motion 
being  overruled,  they  noted  their  exception 
and  demurred  to  the  petition  and  moved  to 
dismiss  because  the  clerk  of  the  superior 
court  had  no  jurisdiction. 

[1]  The  defendants  contend  that  condem- 
nation proceedings  tustituted  by  the  plaintiff 
for  the  purpose  of  condemning  property  to  wi- 
den streets  must  be  conducted  in  accordance 
with  the  charter  of  the  said  town,  being 
cliapter  115,  Prtb.  Loc.  &  Priv.  Laws  (Ex. 
Sess.)  1913.  The  particular  section  is  to  be 
found  on  page'  216,  section  48.  It  is  admitted 
that  these  proceedings  were  commenced  un- 
der the  supposed  authority  at  chapter  136, 
Public  Laws  of  1917,  entitled  "An  act  to  pro- 
vide for  the  organization  and  government  of 
cities,  towns,  and  incorporated  villages." 
This  act  contains  the  following  clause: 

"'nie  provisioiia  of  this  act,  so  far  as  they  are 
the  same  as  those  of  eziBtiog  general  laws,  are 
intended  as  a  continaation  of  said  laws  and 
not  as  new  enactments,  and,  so  far  as  they 
give  general  powers  to  cities,  are  supplementary 
to  and  additional  to  tho  special  charters  of  cities 
which  have  not  sach  powers,  unless  inconsistent 
with  or  repu^ant  thereto,  and  a  repetition  of 
SDch  powers  if  already  possessed  by  cities  by 
virtue  of  special  charters." 

Section  1,  c.  4,  of  this  act  declares  that  the 
procedure  for  the  condemnation  of  land  for 
municipal  purposes  shall  be  such  as  is  "pro- 
vided for  the  condemnation  of  land  by  irall- 
roads  In  sections  2575  to  2598,  Inclusive,  of  the 
Bevisal  of  1006,  and  acts  supplemental 
thereto  or  amendatory  thereof." 

The  charter  of  the  town  of  Clinton,  enacted 
In  1913,  provides  a  very  different  method  of 
procedure  for  the  condemnation  of  property. 
This  law  granted  to  the  platntUf  the  right  of 
eminent  domain  and  points  out  specifically 
bow  this  right  Is  to  be  exercised.  This  act 
provides  that,  in  any  ease  where  the  owner  of 
the  land  damaged  cannot  agree  with  the  com- 
missioners in  regard  to  the  value  of  the  land 
or  the  amount  of  damages,  the  mayor  shall 
Issue  bis  warrant  to  the  town  constable,  com- 
manding him  to  summon  three  disinterested 
freeholders  of  the  town,  who,  together  with 
two  disinterested  freeholders  to  be  selected 
by  the  landowner,  shall  determine  the  value 
of  the  property  and  assess  the  damages,  etc. 
There  are  other  details  provided  In  the  act, 
wbicta  it  is  unnecessary  to  set  out  An 
appeal  Is  provided  for  to  the  superior  court 
by  the  dissatisfied  party  and  for  a  Jury  trial. 

It  Is  manifest,  without  further  discussion, 
tbat  the  provisions  of  the  charter  of  the 


plaintiff  are  utterly  Inconststent  with  the 
method  of  condemnation  provided  for  rail- 
roads In  the  Kevisal.  The  Acts  pf  1917  espe- 
cially provide  for  this  contingency  and  de- 
clare that  the  provisions  of  that  act  shall  not 
apply  where  the  provisions  of  a  special  char- 
ter of  a  city  or  town  are  inconsistent  with  it. 

[2]  It  is  weU  setOed  that  the  right  of  emi- 
nent domain  can  be  exercised  only  in  the 
mode  pointed  out  in  the  statute  conferring 
it.  Allen  V.  a  B.,  102  N.  0.  S86y  9  S.  n  4; 
Davis  V.  R.  R.,  19  N.  O.  461. 

One  marked  difference  Is  that  under  the 
charter  of  the  plaintiff  a  Jury  trial  is  provid- 
ed for  as  In  civil  cases  upon  appeal,  while  un- 
der the  sections  of  the  Bevisal  referred  to  In 
the  Acts  of  1917  there  is  no  such  provision. 

While  it  is  held  in  Davis  t.  R.  <R.,  supra, 
that  the  assessment  of  damages  In  condemna- 
tion proceedings  need  not  be  made  by  a  jury 
of  twelve  freeholders,  yet  it  has  never  been 
held  tl||at  the  Legislature  cannot  so  provide. 

We  are  of  opinion  that  the  demurrer  should 
have  been  sustained  and  the  proceedings  dis- 
missed. The  plaintiff  should  proceed  under 
the  provisions  of  Its  charts. 

Reversed. 

(174   N.    C.    »8) 

WILKINa  et  al..  v.  ATLANTIC  COAST 
LINE  B.  CO.     (No.  223.) 

(Soprsme  Court  of  North  Carolina.     Oct.  10, 
1917.) 

1.  lUiLBOAos   «s>4S4(4)— FiBxa— NiONBuni. 

Where  plaintiff's  complaint  alleged  that  a 
fire  was  set  out  by  defendant's  locomotive,  a 
motion  for  nonsuit  cannot  be  granted  because 
the  evidence  showed  that  the  fire  was  thrown 
from  the  cab  and  was  not  emitted  from  the 
smokestack,  for  such  evidence  accorded  with  the 
complaint,  and,  having  been  introduced,  defend- 
ant had  the  burden  of  showing  that  it  exercised 
due  care  to  avoid  injury. 

2.  Railroads   «=>484(3)  — Fibm  — Aoiion»— , 
JuBY  Question. 

In  an  action  for  damaKes  resulting  from  a 
forest  fire  which  plaintiffs  claimed  was  set  out 
by  defendant's  en^ne,  and  the  evidence  was 
conflicting  as  to  whether  plaintiff'*  damages  re- 
sulted from  fire  set  out  by  defendant's  engine  or 
from  another  fire,  the  question^  was  for  the  jury, 
and  nonsuit  was  properly  denied. 

3.  Witnesses    ie=»37&(l)  —  Impkaohmewt  — 
Chanok. 

In  an  action  against  a  railroad  company  for 
damages  claimed  to  have  resulted  from  a  fire  set 
out  by  its  engine,  where  the  company's  section 
master  testified  that  plaintiff's  loss  was  not  the 
result  of  fire  set  out  by  the  engine,  testimony 
that  he  had  made  contradictory  statements  to 
others  is  admissible  to  impeach  him,  though 
such  testimony  was  not  admissible  to  establish 
plaintiff's  case. 

4.  Railboads  «=>4S1(1>— Fibes— Bvidkncb. 

In  an  action  against  a  railroad  company 
for  damages  claimed  to  have  resulted  from  fire 
set  out  by  its  locomotive,  evidence  of  the  direc- 
tion of  the  wind  on  the  day  of  the  fire,  it  being 
claimed  that  dead  trees  on  the  right  of  way 
were  first  ignited,  and  that  sparks  from  them 
spread  the  fire,  was  admissible. 

5.  Railboads   <8=»479  —  Fntss  —  PLKAOmo — 
Evidence. 

Where  the  complaint,  In  an  action  againat  a 
railroad  for  fire  claimed  to  have  been  set  out 
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from  its  locomotive,  after  enumerating  property 
which  was  destroyed,  alleged  that  other  things 
of  great  valae  were  destroyed,  evidence  of  dam- 
ages to  a  grapevine  was  admissible. 

Appeal  from  Superior  Ck>urt,  Onslow  Coun- 
ty; Lyon,  Judge. 

Action  by  W.  J.  Wilklns  and  others  against 
the  Atlantic  Coast  Line  Railroad  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant  appeals.     Affirmed. 

This  Is  an  action  to  recover  damages  for 
the  alleged  negligence  of  the  defendant, 
which  the  plaintiffs  claim  resulted  In  the 
damage  to  their  lands. 

The  spedflcatlons  of  negligence  In  the  com- 
plaint are:  (1)  That  by  reason  of  defective 
spark  arrester  on  engine  operated  by  defend- 
ant on  its  right  of  way,  the  defendant  care- 
lessly and  negligently  permitted  Are  to  be 
communicated  from  Its  engine  over  lands 
to  spread  to  plaintiffs'  lands ;  (2)  the  defend- 
ant carelessly  and  negligently  permi/±ed  Its 
right  of  way  to  be  foul  with  grass  and  in- 
flammable matter. 

The  elements  of  damages  alleged  are:  (1> 
That  said  flre  destroyed  large  quantities  of 
trees,  timber,  pine,  straw,  woods  mold,  light- 
wood,  and  other  things  of  great  value;  (2) 
and  did  bam  and  balce  plaintiffs'  soil. 

The  evidence  for  the  plaintiffs  tended  to 
prove:  That  on  the  morning  of  April  22d 
train  No.  320  from  'Wllralngton  to  New  Bern 
passed  Folkstone,  and  that  there  was  and 
had  been  a  fire  burning  on  the  west  side  of 
the  railroad  for  a  day  or  two,  but  on  this 
morning  as  the  train  passed  the  section 
house  sparks  were  negligently  and  carelessly 
Qirown  from  the  engine,  or  emitted  from  the 
smokestack,  falling  on  the  right  of  way  oi 
the  defendant  company;  that  the  right  of 
way  was  in  a  foul  condition,  and  that  it  was 
■  covered  with  Inflammable  matter,  such  as 
wire  grass  and  dead  grass;  that  this  Are 
burned  over  to  the  public  road  which  paral- 
leled the  railroad  at  that  point,  or  nearly 
so;  that  two  dead  pine  trees  were  set  on  flre 
by  this  flre  that  was  thrown  or  emitted  from 
the  engine;  that  these  trees  were  left 
burning  there ;  that  the  fire  from  those  trees 
set  the  woods  on  flre,  and  that  the  flre  com- 
municated from  that  land  to  the  plaintiffs' 
land  and  burned  over  some  425  acres,  or 
about  that,  and  that  this  flre  did  considera- 
ble damage  to  thetr  land;  that  the  damage 
on  the  200  acres  was  $4  per  acre ;  that  there 
was  pine  and  other  growth  there,  and  that 
the  damage  to  the  200  or  225  acres  was  $4 
for  tbe  pine  and  oak,  and  $200  for  all  the 
holly,  and  that  the  woods  mold  was  $10  per 
acre;  and  that  It  was  all  caused  by  the  neg- 
ligent burning  of  the  woods. 

The  evidence  of  the  defendant  tended  to 
prove:  That  the  flre  that  burned  over  the 
plaintiffs'  land  was  not  set  out  by  Its  engine, 
or  by  any  one  connected  with  the  defendant 
company;  that  there  was  and  had  been  for 
several  days  a  flre  burning  on  the  west  of 
the  raUroad,  and  that  on  Tuesday  evening  U 


burned  up  through  the  bay  or  near  the  rail- 
road; that  on  Saturday  morning  it  crossed 
thei  railroad  north  of  Folkstone,  and  crossed 
below,  down  at  some  other  place,  and  coo- 
tends  that  the  flre  that  was  near  the  section 
house  was  completely  extinguished  the  day 
that  It  got  out  there,  and  that  the  other  fire 
that  crossed  the  railroad  above  the  section 
house  set  the  two  pines  afire;  that  the  two 
fires  connected;  that  the  fire  from  the  west 
burned  down  to  where  the  other  flre  was,  and 
that  this  was  tbe  flre  that  set  the  trees  on 
flre,  and  that  if  the  fire  that  burned  the 
plaintiffs'  land  caught  from  the  trees,  they 
were  set  by  the  fire  from  the  west  of  the 
railroad,  and  that  there  is  no  evidence  that 
the  defendant  set  that  out,  or  was  negligent 
in  permitting  tbe  flre  on  tbe  west  ot  the  rail- 
road getting  out;  that  the  damages  claimed 
by  the  plaintiff  are  excessive ;  that  an  exami- 
nation of  this  land  was  made  soon  after  this 
fire  <m  tbe  following  week,  and,  taking  tbe 
entire  tract  of  land  that  was  burned  over, 
includtng  the  fence,  holly,  pine,  and  onder- 
growth,  the  damages  did  not  exceed  $1  per 
acre. 

There  was  also  evidence  on  the  part  of 
the  plaintiff  tending  to  prove  tliat  the  fire, 
which  came  from  the  west  side  of  the  rail- 
road, was  extinguished,  and  did  not  pass  to 
his  iand,  and  evidence  on  the  part  of  the  de- 
fendant that  this  was  the  flre  whldi  caused 
the  damage. 

The  defendant  introduced  John  Pugfa,  its 
section  master,  who  testified,  among  other 
things,  as  follows: 

"I  have  traced  down  the  Wilkins  fire,  and  I 
know  where  it  came  from.  I  found  that  tbe 
Wilkins  fire  was  the  forest  fire  that  came  from 
the  west  of  the  railroad." 

This  witness  was  asked  on  cross-examina- 
tion if  he  had  not  told  several  parties,  nam- 
ing them,  that  the  fire  comes  from  the  engine 
of  the  defendant,  and  he  denied  doing  so. 

The  plaintiff  was  then  permitted  to  prove 
by  these  persons  that  the  witness  had  told 
them  the  flre  came  from  the  engine,  and  the 
defendant  excepted.  His  honor  explained  to 
the  jury  that  this  evidence  for  tbe  plain- 
tiff could  not  be  considered  by  them  as  sub- 
stantive evidence  as  to  the  origin  of  the  fire, 
and  that  it  was  only  comi)etent  on  the  credi- 
bility of  the  witness. 

There  was  a  motion  fOr  judgment  of  non- 
suit, which  was  overruled,  and  the  defend- 
ant excepted. 

His  honor  charged  the  Jury  among  other 
things  as  follows: 

"On  the  other  hand,  if  you  should  find  that 
the  fire  that  burned  the  land  was  the  fire  tiiat 
came  from  the  west  side  of  the  railroad,  then 
you  would  answer  the  issue,  "No,*  or  if  yon  find 
that  the  engine  was  properly  equipped  with 
spark  arrester,  and  that  the  engine  and  train 
was  under  proper  control  and  being  properly 
handled,  and  that  the  fire  did  escape  from  the 
engine,  but  did  not  ignite  or  bnm  on  tbe  right  of 
way  [or  set  fire  to  the  woods  by  the  right  of 
way],  then  tbe  defendant  would  not  be  liable, 
because  they  are  not  required  to  keep  the  wootla 
free  from  combustible  matter." 
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.  To  80  much  of  th^  above  charge  as  is  includ- 
ed in  the  brackets,  the  defendant  excepted. 

"If  you  find  from  the  evidence  that  the  fire 
which  was  seen  in  the  Juniper  swamp — pocoson 
— on  Thursday  or  Friday  before  Satuniay  on 
which  the  plaintitts  claim  the  fire  burned  around 
Folkstone  was  the  fire  that  burned  the  lands  of 
■  the  plaintiffs,  yon  will  answer  the  first  issue, 
'No.' 

"The  plaintiffs  daim  that  the  fire  which  burn- 
ed over  their  land  was  put  out  by  a  freight 
train  eoing  toward  New  Bern,  No.  320;  hence 
you  will  not  consider  any  contention  that  it  was 
put  ont  by  the  freight  train  going  toward  Wil- 
mington, No.  321,  for  same  has  no  connection 
with  the  alleged  origin  of  the  fire  in  controversy. 

"The  plaintiffs  are  not  contending  that  the 
fire  that  caused  damage  to  the  plaintiffs'  woods 
was  pat  out  from  the  freight  train  passing 
Folkstone  from  New  Bern  to  Wilmington,  No. 
321.  If  you  do  not  find  from  the  evidence  and 
by  its  greater  weight  as  to  how  the  fire  did  bum 
over  the  plaintiffs'  land,  then  yon  will  answer 
the  first  issue,  'No,'  that  is  if  you  are  not  satis- 
fied from  the  evidence  and  by  its  greater  weight 
that  the  fire  was  caused  by  the  negligence  of 
the  defendant,  you  will  answer  the  first  issoe, 
"No/  but  if  yon  are  so  satisfied,  you  will  answer 
it  'Yes.' 

"If  the  two  fires,  one  from  the  west  and  the 
one  originating  on  the  east,  if  these  two  fires 
met,  and  the  fire  on  the  east  side  would  not 
have  burned  over  the  woods  but  for  the  fire  on 
the  west,  then  the  defendant  would  not  have 
been  liable,  because  the  fire  must  have  originat- 
ed from  the  negligence  of  the  defendant  to  make 
the  defendant  liable."- 

There  are  other  exceptions,  whi(di  wUl  l>e 
referred  to  In  the  opinion. 

There  was  a  verdict  and  judgment  In  favor 
of  the  plaintiffs,  and  the  defendant  appealed. 

Frank  Thompson,  of  Jacksonville,  and  I/. 
R.  Varser,  of  Lumberton,  for  appellant.  B. 
M.  Koonce,  of  Jacksonville,  and  G.  V.  Oow- 
per,  of  Klnston,  for  appellees. 

AIiLEN,  J.  The  motion  for  Judgment  of 
nonsuit  is  upon  the  ground  that  the  evidence 
shows  that  the  sparlcs  did  not  come  out  of  the 
smokestack  of  the  engine,  but  were  thrown 
from  the  cab,  and  as  this  was  unauthorized 
and  not  in  the  performance  of  a  duty,  the 
defendant  is  not  liable  therefor,  and  upon  the 
further  ground  that  the  two  fires  met,  for 
one  of  which  the  defendant  was  not  responsi- 
ble, and  that  it  Is  impossible  to  say  which 
fire  caused  the  damage. 

[1]  The  ansvrer  to  the  first  position  Is  that 
the  complaint  does  not  allege  that  the  fire 
came  from  the  smokestack,  but  from  the  en- 
gine, and  when  evidence  Is  offered,  conform- 
ing to  the  allegations  of  the  complaint,  which 
connects  the  defendant  with  the  origin  of  the 
fire,  a  judgment  of  nonsuit  cannot  be  enter- 
ed, because  the  burden  is  then  on  the  defend- 
ant to  show  the  exercise  of  due  care  to  avoid 
Injury.  Ourrle  ▼.  Railroad,  156  N.  0.  419,  72 
S.  EX  488. 

[2]  The  second  position  Involves  a  question 
of  fact  In  controversy,  which  could  only  be 
settled  by  the  Jury.  The  evidence  for  the 
plaintiffs,  if  believed,  established  the  fact 
that  the  fire  from  the  west  side  of  the  track 
was  stopped  at  the  public  road,  and  did  not 
go  on  the  lands  of  the  plaintiffs,  while  the 


evidence  for  the  defendant  showed  that  the 
fire  which  came  from  the  engine  was  extin- 
guished and  never  reached-  the  plaintlfiTs 
land.  With  this  sharp  conflict  between  the 
plaintiff  and  defendant  his  honor  adopted  the 
only  course  open  to  him  by  submitting  the 
question  to  the  jury  under  an  instruction 
that  if  the  fire  from  the  west  of  the  track 
bamed  the  land,  or  if  the  two  fires  met,  and 
the  fire  that  came  from  the  engine  would  not 
have  gone  on  the  land  but  for  the  fire  from 
the  west,  in  either  event  to  answer  the  issue 
In  favor  of  the  defendant 

[3]  The  evidence  of  the  declarations  of  the 
witness  Pugh  do  not  fall  within  the  rule  ex- 
cluding the  declarations  of  an  agent  as  to  a 
past  occurrence,  and  was  clearly  competent 
for  puri>oses  of  impeachment,  to  which  it  was 
confined.  The  witness  bad  testified  for  de- 
fendant that  he  knew  where  the  fire  came 
from  which  burned  the  plaintiffs'  land,  and 
that  it  was  from  the  west  of  the  track,  and 
the  plaintiff  was  permitted  to  impeach  him 
by  proving  by  a  number  of  witnesses  he  said 
the  fire  came  from  the  engine. 

Pate  V.  Steamboat  Co.,  148  N.  0.  678,  62  S. 
E.  614,  and  Morton  v.  Water  Co.,  168  N.  a 
687,  84  S.  BL  1019,  are  direcQy  in  point  In 
support  of  the  ruling  admitting  the 'evidence. 
In  the  Pate  Case,  which  was  an  action  to  re- 
cover damages  for  death  by  drowning,  the 
plaintiff  contended  that  the  boat  was  not 
properly  equipped  for  rescuing  passengers 
who  fell  overboard,  and  that  the  bateau  used 
for  that  purpose  was  In  bad  condition.  The 
defendant  Introduced  one  Jackson,  who  was 
operating  the  batean,  who  testified  that  the 
bateau  was  In  good  condition,  and  the  plain- 
tiff was  permitted  to  prove  by  one  Glover 
that  Jackson  told  him  the  batean  was  leak- 
ing. The  court  held  that  the  evidence  was 
competent,  and  said: 

"Of  course,  the  declarations  of  the  boat  hand, 
made  after  the  occurrence,  are  incompetent  for 
the  purpose  of  proving  the  dangerous  condition 
of  the  bateau.  Southerland  v.  RaUroad,  106  N. 
C.  100  [11  S.  B.  189].  But,  having  been  ex- 
amined by  the  defendant  as  its  witness  as  to  Oxe 
condition  of  the  bateau,  it  was  competent  to 
impeach  or  contradict  iiis  evidence  upon  that 
point  by  lii«  declarations  on  that  subject  to 
Glover.  To  lay  the  foundation  for  offering  such 
impeaching  evidence,  it  was  proper  to  ask  the 
witness  on  cross-examination  the  question  ob- 
jected to." 

This  was  quoted  and  approved  In  the  Mor- 
ton Case. 

These  are  the  exceptions  relied  upon  by 
the  defendant,  but  we  have  considered  all 
that  are  dealt  with  In  the  brief,  and  we  find 
no  error. 

[4]  It  was  competent  to  show  the  direction 
of  the  wind  on  the  day  of  the  fire,  and  that 
sparks  fell  from  the  two  dead  trees,  which 
were  burning  off  the  right  of  way,  as  the  evi- 
dence for  the  plaintiff  tended  to  prove  that 
the  fire  which  caught  on  the  right  of  way  set 
these  trees  on  fire. 

The  declaration  of  Batts  to  one  of  the 
plaintiffs  to  the  effect  that  be  bad  been  In  the 


Digitized  by 


Google 


780 


93  SOUTHBASTBBN  RBPOHTBR 


(K.a 


«wamp  trying  to  put  out  the  Are  was  compe- 
tent as  corroborative  of  Batts,  who  was  a 
witness. 

[S]  The  evidence  of  damages  to  a  grape- 
vine to  the  value  of  $15  was  properly  admit- 
ted, and  was  covered  by  the  complaint, 
which,  after  enumerating  certain  property 
which  was  destroyed,  said,  "and  other  things 
of  great  value." 

No  error. 

(174    N.    C.   283) 

CRUMPLEB   V.   HINES.     (No.   228.) 

(Supreme  Court  of  North  Carolina.     Oct.  10, 
1917.) 

1.  Judgment  $=>145(l)—DBrAiji,T— Vacation 
—Conditions. 

One  seeking  to  be  relieved  from  a  judgment 
on  the  ground  of  excusable  neglect  must  show 
either  a  prima  facie  cause  of  action  or  defense^ 
for  otherwise  the  vacation  of  the  judgment 
would  be  a  vain  thing, 

2.  CoNTBACTs   «=3l87(l)  — Actions— BKincn> 
oiABT— Right  to  Maintain. 

Where  plaintiff  advanced  money  to  enable 
a  third  person  to  purchase  land  and  the  pur- 
chaser agreed  to  repay  the  advance  and  give 
plaintiff  one-half  of  the  profits  on  resale,  the 

gurchaser  having  sold  the  land  to  defendant's 
itestate  under  an  agreement  that  one-half  of 
the  profits  should  be  credited  on  a  debt  due  the 
intestate  from  him,  and  that  plaintiff  should 
be  paid  the  amount  of  his  advance  and  the 
other  half  of  the  profits,  plaintiff,  though  not 
In  privity,  may  maintain  an  action  on  the  con- 
tract, being  the  beneficiary. 

3.  Judgment    ®=>180  — Detault— Mksitobi- 

OUS   DEfENBE. 

In  such  case,  where  plaintiff  recovered  a 
default  judgment,  allegations  in  a  motion  to 
set  the  same  aside  on  the  ground  of  excusable 
neglect  that  it  appeared  from  the  intestate's 
books  he  had  an  account  of  $233.87  against  the 
purchaser,  due  prior  to  the  sale  to  the  intes- 
tate, which  was  at  an  advance  of  $215  over 
the  price  paid  by  the  purchaser,  and  that  plain- 
tiff's claim  was  unreasonable,  did  not  show  any 
meritorious  defense,  and  hence  the  motion  must 
be  denied. 

Appeal  from  Superior  Court,  Sampson 
County ;  L^on,'  Jndge. 

Action  by  E.  A.  Crampler  against  H.  J. 
Hlnes,  administrator.  There  was  default 
Judgment  for  plaintiff,  and,  defendant's  mo- 
tion to  set  the  same  aside  on  the  ground  of 
excusable  neglect  being  denied,  he  a^eals. 
Affirmed. 

This  is  a  motion  to  set  aside  a  Judgment 
by  defatdt  on  the  ground  of  excusable  neg- 
lect. The  action  was  commenced  on  Janu- 
ary 28,  1912.  The  complaint  was  filed  at 
the  February  term,  1914,  and  the  Judgment, 
wbldi  the  defendant  asks  to  have  set  aside 
was  rendered  by  default  for  the  want  of  an 
answer,  at  August  term,  1916,  and  this  mo- 
tion was  made  within  one  year  thereafter. 
The  complaint  alleges  that  on  the  4th  day  of 
October,  1909,  John  E.  Fowler  bought  a  tract 
of  land  at  public  sale  at  the  price  of  $385 ; 
that  the  plaintiff,  at  the  request  of  Fowler, 
advanced  the  money  to  pay  the  purchase 
price,  the  said  Fowler  agreeing  to  repfty  said 


sum  and  to  give  to  the  plaintiff  one-half  of 
the  profits  for  which  the  land  should  be  sold, 
that  on  the  22d  of  December,  1900,  the  uld 
Fowler  sold  said  land  to  F.  R.  Cooper,  the  hi- 
testate  of  the  defendant,  for  the  sum  of  $600, 
and  that  the  said  Cooper  then  agreed  that  he . 
would  pay  to  the  plaintiff  the  original  pur- 
chase price  and  one  half  the  profits  on  the 
sale  to  him,  and  would  credit  said  Fowler 
with  the  oQier  half  of  said  profits  on  an 
open  account  held  by  the  said  Cooper  against 
the  said  Fowler;  that  the  said  Cooper  has 
never  paid  any  part  of  said  amount;  and 
that  thereafter  he  sold  said  land  for  the  snm 
of  $800.  No  answer  was  filed,  and  the  facts 
above  recited  are  not  denied  in  the  affidavit 
filed  by  the  defendant  In  support  of  this  mo- 
tion, nor  does  he  say  that  be  has  a  merltori- 
ouB  defense.  Both  parties  filed  affidavits  be- 
fore his  honor,  and  after  consideration  there- 
of Judgment  was  entered,  denying  the  motlnt 
of  the  defendant  upon  the  ground  that,  al- 
tbougb  excusable  neglect  had  been  shown.  It 
had  not  been  shown  that  there  was  a  merito- 
rious defense^  and  the  defaidant  excepted 
and  appealed. 

Butler  &  Herring,  of  Clinton,  for  appellant 
Henry  E.  Falson,  of  Clinton,  I.  C.  Wright,  of 
Wilmington,  and  B.  H.  Cnimpler,  of  ClIntOD, 
for  appellee. 

ALLKN,  3.  [1]  One  who  asks  to  be  re- 
lleved  fr<Kn  a  Judgment  on  the  ground  of  ex- 
cusable neglect  must  show  merit,  as  other- 
wise the  court  would  be  asked  to  do  the  vain 
thing  of  setting  aside  a  Judgment  when  it 
would  be  its  duty  to  enter  again  the  same 
Judgment  on  motion  of  the  adverse  party.  It 
he  is  a  plaintiff,  he  must  allege  facts  consti- 
tuting a  cause  of  action,  and  if  a  defendant, 
facts  which  will  be  a  defense.  It  is  not  re- 
quired that  these  facts  be  established  condn- 
sively  on  the  hearing  of  the  motion,  but  they 
must  be  alleged  in  good  faith,  and  must,  if 
true,  in  the  one  case  show  a  cause  of  action, 
and  In  the  other  a  defense.  In  other  words, 
the  facts  alleged  must  make  oat  a  prima 
facie  cause  of  action  or  defetise,  the  ultimate 
and  final  determination  of  these  being  left  to 
the  proper  tribunal.  If  the  Judgment  is  set 
aside.  Mauney  v.  Gldney,  88  N.  C.  202;  Eng- 
lish V.  English,  87  N.  C.  497;  Norton  v.  Mc- 
Laurln,  125  N.  O.  189,  34  S.  E.  269;  Turner 
T.  Machine  Co.,  133  N.  a  384,  45  S.  E.  781: 
Mlnton  T.  Hughes,  158  N.  C.  587,  73  S.  E.  810. 

[2]  Tested  by  these  principles,  we  are  of 
opinion  his  honor  held  correctly  that  the  de- 
fendant has  not  shown  a  meritorious  defense. 
He  does  not  deny,  even  on  information  and 
belief,  the  facts  alleged  in  the  complaint: 
That  Fowler  bought  the  land  at  public  sale 
for  $385 ;  that  the  plaintiff  advanced  the  pur- 
chase money  under  an  agreement  with  Fow- 
ler to  repay  the  same,  and  to  give  him  one 
half  the  profits  for  which  the  land  should  be 
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Sold;  that  Fowler  afterwards  sold  the  land 
to  the  Intestate  of  the  plaintiff  for  $600  under 
an  agreement  to  credit  Fowler  with  one  half 
the  profits  on  an  account  held  against  Fow- 
ler, and  to  pay  to  the  plaintiff  the  other  half 
of  the  profits  and  the  original  purchase  price ; 
that  the  intestate  of  the  defendant  has  paid 
nothing  and  has  sold  the  land  for  $800. 
These  facts  constitute  a  good, cause  of  action 
under  the  doctrine  of  Gorrel  v.  Water  Co., 
124  N.  O.  333,  32  a  HS.  721,  46  L.  R.  A.  513, 
70  Am.  St.  Rep.  598,  approved  and  affirmed 
In  Voorhees  v.  Porter,  134  N.  a  603,  47  6.  B. 
31,  65  L.  B.  A.  736,  SuK>ly  Oa  ▼.  I^  Ck).,  160 
N.  O.  431,  76  S.  B.  273,  Withers  v.  Poe,  167 
N.  G.  374,  83  S.  X>.  614,  and  other  cases,  that 
"one  not  a  party  or  prlry  to  a  contract,  but 
who  is  a  beneficiary  thereof,  is  entitled  to 
maintain  an  action  for  its  breach."  This  was 
at  one  time  a  much-debated  question,  relief 
being  denied  tn  some  cases  on  the  ground  of 
want  of  privity,  but  the  principle  is  now  gen- 
erally adopted  as  we  have  stated  It  See  6 
B.  G.  liu  884. 

[3]  Nor  are  the  facts  alleged  any  defense 
in  the  plaintiff's  action.  Hie  defendant  says 
he  has  examined  the  books  of  hia  Intestate, 
and  has  found  an  account  against  Fowler  of 
$233.87  due  January  13,  1009,  and  from  this 
he  concludes  that  the  claim  of  the  plaintiff  is 
unreasonable,  and  this  is  the  only  fact  stated 
bearing  on  a  defense.  Fowler  may  be  indebt- 
ed to  the  intestate,  but  this  could  not  be  al- 
leged to  defeat  a  recovery  upon  his  express 
promise  to  pay  the  plaintiff,  and  the  transac- 
tion Is  not  so  unreasonable  from  the  stand- 
point of  the  defendant,  as  his  Intestate  paid 
nothing,  and  has  received  a  payment  of  $107.- 
60  on  a  debt,  and  a  tract  of  land,  which  he 
sold  for  $800. 

The  atndavits  show  that  the  deceased  was 
an  honorable  attorney,  and  that  cordial, 
friendly  relations  existed  between  him  and 
Fowler.  They  had  many  deaUngs  with  each 
other,  and  both  were  careless  In  keeping  the 
accounts  between  them,  growing  out  of  the 
confidence  in  each  other,  and  we  are  con- 
strained to  believe  this  controveray  would  not 
have  arisen  U  the  deceased  wa«  alive. 

There  is  no  error. 

Affirmed* 


01*    N.    C.    J74) 

SUTTON  et  nx.  v.  CRADDOOK  et  nx. 

(No.  220.) 

(Supreme  <3onrt  of  North  Carolina.     Oct.  10, 
1917.) 

Beitcaindebs  «=3l6— Sai,s  Uitdkb  Obdkb  of 

OOOBT— DiSCBBTION. 

In  an  action  under  Revisal  1905,  |  1590, 
to  sell  land  affected  with  a  contingent  remain- 
der, held,  under  the  evidence,  that  the  court  did 
not  abuse  its  discretion  in  confirming  the  sale, 
as  prayed  by  all  the  parties  who  had  a  present 
interest  in  the  land  to  the  purchaser  who  bid 
$21,0(X),  although  during  the  term  at  which  tlie 
sale  was  made  appellant,  who  bad  previously 
withdrawn  an  offer  of  $19,000,  agreed  to  raise 


the  bid'  10  per  cent.,  and  later  in  the  term  in- 
creased his  offer  to  $25,000;  IJaws  1915,  c. 
146,  requiring  certain  bids  to  be  set  aside  on 
advance  bid  of  10  per  cent,  not  being  obliga- 
tory, and  the  enridence  warranting  a  finding  that 
the  bid  accepted  under  the  circumstancee  was 
the  better  disposition  of  the  property. 

Appeal  from  Suiterlor  Court,  Lenoir  Covan- 
ty,  Lyon,  Judge. 

Action  by  W.  L.  Sutton  and  wife  against 
C.  G.  CraddoCk  and  wife.  From  the  decree 
of  sale,  W.  T.  Hines,  bidder,  appeals.  Af- 
firmed. 

Action  to  sell  land  affected  with  a  contin- 
gent interest  under  section  1590  of  Revisal, 
heard  on  pleadings,  record,  and  facts  in  evi- 
dence. On  the  hearing  it  appeared:  That 
the  real  estate  in  question  formerly  belonged 
to  W.  O.  Fields,  deceased,  who  devised  the 
same  in  his  last  will  and  testament  to  his 
daughter,  Annie  Fields  Sutton,  for  her  nat- 
ural life,  and,  after  her  death,  U  she  shall 
have  married  and  have  children  or  child  by 
such  marriage,  then  to  such  dilld  or  children, 
and  if  she  does  not  marry,  then  to  her  broth- 
ers and  sisters  who  may  survive  her,  to  them, 
their  heirs  and  assigns.  That  said  Annie 
Fields  Sutton  has  been  married  for  six  or 
seven  years  without  having  had  any  child, 
and  the  parties  in  interest,  to  wit,  feme 
plaintiff  and  defendants,  her  brother  and  sis- 
ters, the  children  and  devisees  of  W.  O. 
Fields,  desiring  to  sell  the  l>roperty  which  is 
going  to  waste  for  want  of  proper  care,  bar- 
gained the  same  to  one  L.  C.  Moseley  at  the 
price  of  $2l,(X)0,  and  instituted  the  present 
action,  as  stated,  to  make  sale  and  convey- 
ance of  said  land  pursuant  to  said  bargain. 
The  court,  on  hearing  the  testimony,  makes 
extended  findings  of  fact  relative  to  the  pro- 
posed disposition  of  the  property,  among  oth- 
ers, that  at  the  time  of  bargain  made  and 
suit  instituted  the  price  offered  was  an  ad- 
equate one,  and  that  "the  interest  of  all  par- 
ties required  and  would  be  materially  en- 
hanced by  a  sale  of  the  land  to  L.  C.  Mose- 
ley at  the  price  of  $21,000,  with  Interest 
'thereon  from  January  1,  1917,  being  amount 
and  terms  of  the  offer."  It  further  appear- 
ed: That  during  the  term  the  decree  was  en- 
tered one  W.  T.  Hines  filed  a  written  stipu- 
lation whereby  he  agreed  to  raise  the  bid  10 
per  cent.,  and  later  in  the  term  he  increased 
his  offer  to  $25,000.  That  before  suit  insti- 
tuted, said  Hines,  who  was  negotiating  with 
the  parties  for  the  purchase  of  the  land,  had 
withdrawn  an  offer  of  $19,000,  which  he  had 
made  for  the  land,  saying  that  he  did  not 
care  to  buy  at  that  price.  Thereupon  the 
owners  made  the  bargain  with  L.  C.  Mose- 
ley, as  stated,  at  $21,000.  That,  soon  after 
making  the  trade,  said  Moseley,  at  the  in- 
stance of  the  owners,  bad  entered  into  pos- 
session of  the  proi)erty  and  exi)ended,  in  mon- 
ey and  material  and  improving  said  land,  as 
much  as  $2,000,  and  had  given  almost  his  en- 
tire time  to  the  purpose,  and  had  thereby 
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greatly  enhanced  its  value,  and  that  neither 
he  nor  his  bargainors  had  any  notice  It  was 
Hlnes'  purpose  to  make  an  Increased  bid  till 
It  was  offered  in  court  pending  the  proceed- 
ings. In  tills  connection,  his  honor  finds  that 
the  price  offered  by  Moseley,  when  consid- 
ered In  reference  to  a  reasonable  compensa- 
tion to  him  for  his  time  and  effort  in  im- 
proving the  home  and  the  aura  of  $2,000  in 
money  and  material  actually  expended,  is  a 
more  desirable  bid  than  that  of  said  Hlnes. 
There  was  decree  of  sale  to  Moseley  at  |21,- 
000,  retaining  the  proceeds  to  be  invested, 
pursuant  to  law,  and  the  proposed  purchasee, 
W.  T.  Hlnes,  appealed. 

Dickinson  &  Land,  of  Goldsboro,  for  appel- 
lant. Loftus,  Dawson  &  Manning,  of  Kln- 
ston,  and  McLean,  Varser  &  McLean,  of  Lum- 
b«irton,  for  appellee  Moseley. 

HOKE,  J.  It  seems  that  in  an  action  of 
this  character,  the  appellant,  W.  T.  Hlnes, 
by  reason  of  his  unaccepted  offer  to  purchase, 
has  no  such  interest  in  the  subject-matter  of 
this  litigation,  and  has  acquired  no  such  sta- 
tus in  this  suit  as  to  give  him  the  right  to 
question  the  proceedings  by  appeal  or  other- 
wise. In  Battle's  Revisal,  §  547,  the  right  of 
appeal  in  civil  actions  generally  is  conferred 
on  "any  party  aggrieved,"  and  we  find  no  de- 
cision that  would  recognize  this  proposed 
purchaser  as  coming  within  the  terms  or 
meaning  of  the  statute.  Upchurch  v.  Up- 
church,  173  N.  C. ,  91  S.  EJ.  702 ;  Faison  v. 

Hardy,  118  N.  C.  142,  23  S.  R  959;  Green  t. 
Harrison,  69  N.  C.  253,  82  Am.  Dec.  415;  In 
re  Switzer,  201  Mo.  66,  98  S.  W.  461,  119 
Am.  St.  Bep.  731,  with  extended  note  by  the 
editor;  2  R.  G.  L.  title.  Appeal  and  Error,  { 
33.  But  if  the  right  of  appeal  be  conceded, 
it  is  clear,  we  think,  that  on  the  facts  pre- 
sented in  the  record  the  sale  to  L.  G.  Moseley 
has  been  properly  confirmed. 

It  is  fully  established  with  us  that,  in  an 
action  under  this  statute  and  in  proper  in- 
stances under  its  general  powers  and  when 
the  interest  of  the  parties  will  thereby  be 
best  promoted,  a  court  of  equity  may  make 
a  disposition  of  property  by  private  sale 
Cniompsou  V.  Rosplgllosi,  162  N.  C.  145, 
77  S.  E.  113,  and  authorities  dted) ;  and 
where  a  sale  is  made  under  its  decree,  public 
or  private,  the  question  of  confirmation  is 
vested  in  the  sound,  legal  discretion  of  the 
presiding  Judge,  and  while  it  is  generally  cus- 
tomary to  refuse  confirmation  and  order  a  re- 
sale in  case  of  responsible  and  increased  bid, 
as  much  as  10  per  cent,  this  course  is  not  al- 
ways obligatory.  Speaking  to  the  question 
in  the  recent  case  of  Upchurch  v.  Upchurch, 
supra,  the  court  said: 

"But  while  these  rules  are  usually  observed, 
they  are  not  absolutely  imperative,  and  the 
question  of  confirming  a  sale  is  referred,  as  stat- 
ed, to  the  sound  legal  discretion  of  the  court, 
and  In  tEe  proper  exercise  of  such  discretion  the 
court,  under  certain  conditions,  may  reject  an 
increased  bid  and  confirm  a  sale  when  it  appears 
from  the  relevant  facts  and  circumstances  that 


such  a  coarse  is  wise  and  just  and  for  the  best 
interests  of  all  parties  whose  rights  are  hei-aft 
dealt  with  in  the  suit,"  citing  Thompson  v.  Ros- 
pigliosi,  supra ;  Uzzle  v.  VPeil,  151  N.  C.  131, 
65  S.  E.  755 ;  Wood,  Adm'r,  v.  Parker,  63  N. 
0.  379. 

How  far  and  In  what  cases  these  princi- 
ples may  be  modified  by  chapter  146,  Laws 
1915,  requiring  certain  sales  to  be  set  aside 
on  an  advanced  bid  of  10  per  cent  when  the 
amount  is  $500  or  less,  and  of  5  per  c^it.  in 
sales  over  $500,  and  whether  such  statute 
applies  in  any  case  to  Judicial  sales,  it  to  not 
necessary  to  determine,  for  the  present  pro- 
ceeding is  clearly  not  within  the  provisions 
of  the  statute,  but  is  subject  to  the  general 
principles  stated,  and  which  in  their  applica- 
tion fully  Justify  the  action  of  hto  honor  in 
directing  and  confirming  the  sale  to  the 
purchaser,  Ia  C.  Moseley,  as  prayed  by 
all  the  parties  who  have  present  interest 
in  the  property.  Apart  from  tlUs,  the 
court  finds,  and  the  facts,  in  onr  opinion, 
fully  Justify  his  finding  that,  when  proper 
regard  is  had  to  the  relevant  facts,  the  ac- 
tual expenditure  by  Moseley  and  the  &k- 
hanced  value  of  the  land,  due  to  hto  energy 
and  diligence,  the  bid  by  him  Is,  in  the  posi- 
tive, a  more  desirable  disposition  of  the  prop- 
erty. 

In  any  aspect  of  the  matter,  therefore,  the 
Judgment  of  his  honor  should  be  ni^eld. 

Affirmed. 

CLARK,  G.  J.  (concurring).  I  concur  in 
the  result  because  the  Judge  has  found  as  a 
fact,  and  there  is  evidence  to  support  it,  that 
by  reason  of  "the  actual  expenditure  by  Mose- 
ley and  the  enhanced  value  of  the  land,  due 
to  his  energy  and  diligence,  the  bid  by  him  is 
a  more  desirable  disposition  of  the  property" 
than  the  Increased  amount  in  the  enhanced 
bid  offered  by  the  ai^>ellant.  niere  are  many 
authorities  that  the  maker  of  an  advance  bid 
is  entitled  to  appeal,  if  It  is  refused  (Attor- 
ney General  v.  Navigation  Co.,  86  N.  C.  408), 
where  the  court  entertained  such  an  appeal 
and  affirmed  the  order  of  the  judge  reopen- 
ing the  bids.  "A  bidder  at  a  marshal's  sale 
is  sufficiently  a  party  to  the  proceeding  to  be 
entitled  to  appeal."  Kneeland  v.  Loan  & 
Trust  (30.,  136  U.  S.  93,  10  Sup.  Ct  950,  34  L. 
Ed.  379;  Blossom  v.  Railroad,  1  Wall.  655, 17 
L.  Ed.  673 ;  Butterfleld  v.  Usher,  91  U.  S.  248. 
23  L.  Ed.  318;  Hinkley  v.  Railroad,  94  U.  S. 
468,  24  L.  Ed.  166;  WllUams  v.  Morgan,  111 
U.  S.  698,  4  Sup.  Ct  638,  28  L.  Ed.  S59,  and 
many  others. 

The  court  will  not  open  the  bids  after  con- 
firmation, except  in  cases  of  fraud,  but  the 
settled  practice  in  our  courts  (though  the 
practice  is  different  in  some  of  the  other 
states)  is  to  set  aside  a  sale  upon  an  offer  of 
an  advance  of  10  per  cent,  if  made  before 
confirmation.  Vass  v.  Arrington,  89  N.  C.  13 ; 
Blue  V.  Blue,  79  N.  O.  60;  Wood  v.  Parker, 
63  N.  G.  370;  In  re  Bost,  56  N.  C.  4S2; 
Daniel,  Gh.  Pr.  1465.  In  Dula  v.  Beagle,  96 
N.  G.  458.  460,  4  S.  EX  649,  660,  it  is  said: 
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"It  is  well  settled  that  an  advance  bid  of  10 
per  cent.  •  •  •  is  sufficient  grounds  for  re- 
opening the  bidding  when  the  performance  of 
the  offer  is  properly  secured." 

To  same  effect,  Clement  t.  Ireland,  129  N. 
C.  220,  39  S.  E.  838;  White,  Us  parte,  82  N. 
C.  372;  HInson  v.  Adrian,  92  N.  C.  121; 
Childress  v.  Hurt,  2  Swan  (32  Tenn.)  487; 
Wilson  V.  Shields,  3  Baxt.  (62  Tenn.)  65; 
Reese  t.  Copeland,  6  Lea  (74  Tenn.)  190; 
Dupuy  ▼.  Gorman,  9  Lea  (77  Tenn.)  144; 
Todd  v.  Mannfacturlng  Co.,  84  Va.  586,  5  S. 
E.  676;  Moore  v.  Tripplett,  96  Va.  603,  32  S. 
B.  50, 70  Am.  St  Rep.  882 ;  Bank  v.  Jarvls,  26 
W.  Va.  785. 

This  is  evidently  the  legislative  construc- 
tion tn  this  state,  for  chapter  146,  Laws  1915, 
requires  a  reopening  of  the  bids  upon  an  ad- 
vance of  10  per  cent  where  the  price  does 
not  exceed  $500,  and  5  per  cent,  where  It 
does  exceed  that  amount  In  all  eases  of  a 
public  sale  of  real  estate  by  an  executor  or 
by  any  one  under  power  of  sale  In  a  will,  or 
In  the  foreclosures  of  mortgages  and  deeds 
In  trust  on  real  estate,  thus  extending  the 
protection  of  reopening  the  sale  upon  an 
advance  bid  even  where  there  is  default  upon 
a  contract  between  the  parties  as  In  a  mort- 
gage or  deed  of  trust.  This  practice  of  re- 
opening bidding  upon  an  advance  bid  has  al- 
ways been  followed  in  our  state,  and  has 
proved  a  very  great  protection  to  those  who 
are  "In  the  hands  of  the  court:."  In  a  late 
case  (Harrell  v.  Blythe,  140  N.  C.  415,  53  S. 
E.  232)  Wallcer,  J.,  held,  citing  many  author- 
ities, that  the  court  could,  even  when  there 
is  no  advance  bid,  reused  to  affirm  and  or- 
der a  new  sale  in  Its  discretion  If  it  deemed 
the  bid  inadequate.  An  advance  bid  is  ple- 
nary evidence  that  the  first  bid  was  inade- 
quate;. 

(174    N.    C.    2E3) 

CHERRI  V.  ATLANTIC  COAST  LINE  R. 
CO.     (No.  171.) 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1017.) 

1.  CoiocBBCB  €s»27(5)  —  "Intebstatb  Coy- 
MEBCE"'— What  (^oNsnTims — Ihjtbt  to 
'Raixboad  Employe. 

Where  the  servant  at  the  specific  orders  of 
the  foreman  was  carrying  cross-ties  to  a  repair 
track  used  by  the  master  in  interstate  commerce 
and  to  be  used  immediately  on  being  repaired  by 
a  waiting  train,  he  was  engaged  in  interstate 
commerce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  E^rst  and  Second  Series,  Inter- 
state Commerce.] 

2.  Mabteb  and  Servant  <S=»222(1) — Injtjbiks 
TO  Sebv ANT— Assumption  of  Risk— iNStrr- 

FICIEHT    SebVANTS. 

Where  tlie  master  furnished  insufficient 
help,  and  the  roadmaster  ordered  plaintiff  to  re- 
pair a  track  immediately,  so  that  a  waiting 
train  could  use  it,  and  plaintiff  could  not  get 
Other  help  because  the  master's  regulations  as  to 
pay  prevented  it  plaintiff  did  not  assume  the 
ride  of  injury  by  reason  of  insufficient  help. 

Appeal  from  Superior  Court  Pitt  County; 
Stacy,  Judge. 


Action  by  T.  P.  (Jherry  against  the  Atlantic 
Ck)ast  Une  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Civil  action  tried  at  April  term,  1917,  up- 
on these  Issues: 

First.  Was  the  plaintiff  injured  b7  the  negli- 
gence of  the  defendant  as  dleged  m  the  com- 
plaint?    Answer:  Yes. 

Second.  Was  the  plaintiff  employed  by  the  de- 
fendant in  interstate  commerce  and  engaged  in 
such  commerce  at  the  time  of  his  injury?  An- 
swer: Yes. 

Third.  Did  the  plaintiff  voluntarily  assume 
risk  of  injury,  as  alleged  In  the  answer?  An- 
swer: No. 

Fourth.  What  damages,  if  any,  is  plaintiff 
entitled  to  recover?    Answer:  $700.00. 

From  the  judgmait  rendered  defendant  ap- 
pealed. 

Skinner  &  Cooper,  of  Greenville,  for  appel- 
lant. Albion  Dunn,  of  Greenville,  for  ai^el- 
lee. 

BKOWN,  J.  The  evidence  .tends  to  pro*e 
that  the  plaintiff  was  employed  as  section 
master  on  defendant's  r6ad;  that  among  oth- 
er tracks  In  plaintiff's  charge  was  a  spur 
track  in  the  town  of  Greenville,  leading  to 
a  tobacco  company's  warehouse.  Plaintiff 
was  ordered  by  the  roadmaster,  a  superior 
officer,  to  make  repairs  upon  said  spur  track 
before  the  arrival  of  a  freight  train,  which 
was  then  in  the  blocb.  The  spur  track  was 
used  by  defendant  In  both  its  Interstate  and 
intrastate  business.  Cars  were  frequently 
loaded  on  the  spur  track  at  the  American 
Tobacco  Company's  warehouse  for  transpor- 
tation to  other  states. 

The  plalntifTs  evidence  tends  to  prove  that 
he,  together  with  one  Stanclll,  a  boy  15  years 
of  age,  commenced  to  make  the  repairs,  as 
directed.  These  repairs  consisted  In  taking 
out  rotten  ties  and  replacing  them  with  large 
switch  ties,  weighing  something  like  400 
pounds  eadi.  Plaintiff  testifies  that  he  had 
been  furnished  with  no  help  except  the  Stan- 
clll boy ;  that  he  had  complained  to  the  road- 
master that  Stanclll  was  not  sufficient;  that 
the  roadmaster  ordered  him  to  go  ahead  and 
do  the  best  he  could;  that  the  roadmaster 
could  not  make  men  work,  but  for  the  plain- 
tiff to  get  them  if  he  could.  The  plaintiff 
says  that  he  could  not  get  any  men  then  and 
gave  as  a  reason  for  It  the  pay  allowed  by 
the  defendant  and  the  time  and  method  of 
payment  It  Is  contended,  and  we  think 
supported  by  the  evidence,  that  the  work  was 
required  to  be  done  immediately,  and  that 
the  plaintiff  acted  In  obedience  to  the  orders 
of  the  roadmaster. 

The  plaintiff  testifies  that  he  lifted  one  of 
the  ties  and  was  carrying  It  to  the  spur  track 
where  it  was  to  be  Immediately  used,  when 
In  some  way  he  stumbled  and  fell,  owing  to 
the  weight  of  the  tie  which  fell  on  him,  and 
seriously  Injured  him.  PlalntUf  testified 
that  ordinarily  It  required  two  and  some- 
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times  four  full-grown  men  to  handle  such 
ties  as  were  being  used  on  this  occasion. 
There  la  evidence  to  the  efifect  that  If  the 
boy  StancUl  had  attempted  to  carry  the  ties 
In  connection  with  the  plaintiff,  it  would 
have  hindered  the  plaintiff,  as  the  plaintiff 
was  so  much  taller. 

It  Is  contended  that  the  plaintiff  was  not 
engaged  in  Interstate  commerce,  and  that 
therefore  this  action  cannot  be  maintained. 
It  must  be  admitted  that,  tested  by  the  de- 
dslons  of  the  Supreme  Court  of  the  United 
States  on  this  question,  the  matter  Is  left  in 
some  doubt,  but  there  is  one  case  so  much 
like  this  that  we  feel  obliged  to  tcUow  It  and 
apply  it  here. 

[1]  The  facts  In  the  case  at  bar  are  that 
the  plaintiff  was  carj-ying  cross-ties  to  a  re- 
pair track  used  by  the  defendant  in  its  in- 
terstate commerce,  and  then  immediately  to 
be  used  by  a  waiting  train.  In  the  case  of 
Pedersen  v.  Railroad,  228  U.  S.  146,  33  Sup. 
Ct.  648,  57  L.  Ed.  1125,  Ann.~Ca8.  1914C,  153, 
the  plaintiff  was  injured  while  carrying  bolts 
to  repair  a  bridge  upon  the  track  of  the  rail- 
road, company  which  was  engaged  In  Inter- 
state commerce.  In  that  case  It  was  held 
that  the  case  was  properly  triable  under  the 
Employers'  Liability  Act  (Act  April  22,  1908, 
c.  149,  35  Stat.  65  [U.  S.  Comp.  St.  1916,  H 
8657-8665]),  as  plaintiff  was  engaged  in  In- 
terstate commerbe  when  Injured.  In  that 
case  the  court  says: 

"Tracks  and  bridges  are  as  indispensable  to 
interstate  commerce  by  railroad  as  are  engines 
and  cars;  and  sound  economic  reasons  unite 
with  settled  rules  of  law  in  demanding  tiiat  all 
of  these  instrumentalities  be  kept  in  repair." 

In  Montgomery  v.  Southern  Pactflc  Co.,  64 
Or.  597,  131  Pac.  507,  47  L.  B.  A.  (N,  8.)  13, 
it  Is  held  substantially  that  all  employes 
who  participate  in  the  maintenance  or  opera- 
tion of  the  Instrumentality  for  the  general 
use  of  the  road,  thereby  enhancing  the  utili- 
ty of  such  commerce,  are  necessarily  engaged 
In  the  work  of  Interstate  commerce  within 
the  meaning  of  the  act.  In  Zikos  v.  Oregon 
B.  B,  Co.  (O.  C.)  179  Fed.  893,  the  court  says. 
In  holding  that  the  employes  engaged  In 
working  on  a  track  over  which  both  Inter- 
state and  Intrastate  commerce  is  carried,  was 
himself  engaged  in  Interstate  commerce : 

"The  track  of  the  railroad  company  engaged 
both  in  interstate  and  intrastate  commerce  is, 
while  essential  to  the  latter,  indispensable  to 
the  former.  It  is  equally  important  that  It  be 
kept  in  repair.  •  *  *  To  hold,  •  »  •  that 
a  workman  engaged  in  repairs  upon  the  track 
of  such  a  carrier  is  not  furthering  interstate 
commerce  would  be  to  deny  the  power  to  control 
an  indispensable  instrument  fbr  commercial 
intercourse  between  the  states." 

In  Lomphere  v.  Oregon  Ry.,  47  L.  R.  A. 
(N.  S.)  38,  this  matter  is  fully  discussed,  and 
numerous  authoritiefl  collected  In  the  notes, 
which  we  think  fully  sustain  the  contention 
that  the  plaintiff,  at  the  time  of  the  Injury 
sustained,  was  engaged  in  an  act  relating  to  i 


interstate  commerce.  West  t.  Railroad,  93 
S.  B.  479. 

[2]  We  think  the  motion  to  nonsuit  was 
properly  overruled.  The  plaintifTs  evidence 
tends  to  prove  that  the  defendant  bad  fur- 
nished him  insufficient  help;  that  the  road- 
master  had  ordered  him  to  repair  the  trad: 
Immediately,  so  that  a  waiting  train  could 
use  it;  that  he  could  not  get  any  other  help, 
and  that  which  he  had  was  inefficient,  and 
that  the  regulations  of  the  defendant  com- 
pany In  regard  to  pay  was  such  as  prevented 
the  hiring  of  help  that  he  needed,  even  if  he 
had  bad  the  time  to  have  gotten  It.  In  any 
view  of  this  evidence,  we  do  not  tbink  that 
the  plaintiff  assumed  the  risk  of  injuiy  <n 
his  own  account. 

This  case  la  very  much  like  Plgf  ord  t.  Ball- 
road,  160  N.  C.  97,  75  S.  B.  860,  44  Ia  R.  A. 
(N.  S.)  865.  In  that  case  the  plaintiff  was 
Instructed  by  his  superior  officer  to  load  a 
gondola  with  Iron  rails.  The  plaintiff  asked 
for  more  help,  stating  that  he  did  not  have 
help  enough.  He  was  told  to  "do  the  best 
yon  can,"  and,  while  loading  the  rails  with 
Insufficient  help,  plaintiff  was  hurt,  and  the 
court  sustains  the  finding  of  the  Jury  that 
the  plaintiff  had  not  assumed  the  risk  of 
his  employment.  The  subject  is  very  fully 
discussed  in  that  case,  and  we  content  our- 
selves by  referring  to  it. 

We  have  examined  the  other  assignmoita 
of  error,  and  think  that  they  are  without 
merit 

Mo  error. 

(174  N.    a    SD 
DUNN  V.  ATLANTIC  COAST  LINE  R.  OO. 
(No.  106.) 

(Supreme  (>)urt  of  North  CarolinJb     Oct.  10; 
1917.) 

1.  Casbikkb  ^=3318(1)— Death  or  PASSKifaKB 
Leavino  Train — Evidence. 
In  an  action  for  death  of  a  passenger  from 
an  engine  backing  at  night  without  Ughts  or 
watchman,  evidence  held  to  sustain  a  finding  of 
negligence  of  defendant. 
2.,Cabbiebs  «=>303(3)  —  JnrtjKaa  TO  Pabbkn- 

GBR — OBDINANCEB — EVIOKNCE. 

The  violation  of  a  speed  ordinance  of  a  city 
by  a  backing  engine  is  negligence,  and  not  evi- 
dence of  negligence. 

3.  Carriers  €=»320(10) — Injuries  to  Passen- 
qebs— Due  Cabe— Instructions. 

In  an  action  for  the  death  of  a  passenger 
killed  in  leaving  the  train  by  a  backing  engine, 
an  instruction  of  the  duty  of  the  railroad  as  to 
one  on  the  tracks  "under  the  implied  license" 
of  the  defendant  was  erroneous,  as  the  carrier 
owes  a  passenger  a  different  standard  of  care 
than  it  does  a  licensee. 

4.  Carriers  is=>347(13)— Death— Contbibuto- 

BT  NBOLIQENCE. 

The  failure  of  a  passenger  to  look  or  listen 
as  he  necessarily  crosses  tracks  in  leaving  a 
train  is  not  necessarily  contributory  negligence 
B8  a  matter  of  law;  the  negligence  depending 
on  the  peculiar  facts  of  the  case. 

5.  Trial  «=>253(9)— Instructions  —  lanoB- 
INQ  EvinsNCE— Contributory  Nequobnce. 

A  charge  as  to  dul7  to  look  and  listen  in  an 
action  for  the  death  of  a  passenger  backed  into 


4s»For  other  u*ea  see  same  topio  and  KBT-NUltBBR  tn  all  Kei>Nambered  DlfMta  and  Indaxat 


Digitized  by  V^UU*^ IC 


N.&) 


DUNN  V.  ATIiANTIO  COAST  LINE  B.  CO. 


785 


in  the  dark,  which  ignores  evidence  tending  to 
prove  that  deceased  was  deaf  wag  improper. 

6.  Cabrieks  <&=>348(11)— Death  to  Passengeb 

—   NEOLIOKNCB  —    iNSTarCTIONS   —      Phox- 
IMATE   CATJSE."  ,      i    J.J 

An  instruction  that  although  decedent  oia 
not  look  and  listen  before  entering  on  the  track, 
yet,  if  the  defendant  was  running  its  train  in 
excess  of  four  miles  per  hour  in  violation  of  a 
city  ordinance,  and  this  was  the  proximate  cause 
of  his  death,  the  jury  should  find  for  the  plaintiff 
was  not  erroneous  as  depriving  defendimt  of  the 
defense  of  contributory  negligence;  the  words 
"proximate  cause"  not  referring  to  proximity  of 
time  and  space,  but  that  cause  which  in  natural 
and  continuous  sequence,  nnbtoken  by  any  new 
or  independent  cause,  produces  that  event,  and 
without  which  such  event  would  not  have  occur- 
red. 

[Ed  Note.— For  other  deflnitaons,  see  Words 
and  Phrases,  Plrst  and  Second  Series,  Proximate 
Cause.} 

7,  Gabbiebb  ♦=>818(1)  —  Orrr  Obdinahcbb  — 

Spkbd  Lntrr— Nbougerck— Evidbnce. 
In  an  action  for  death  of  a  passenger  cross- 
tog  a  track,  evidence  held  snfiBcient  to  support  a 
finding  the  defendant  railroad  was  backing  its 
engine  over  four  miles  an  hour  in  violation  of  a 
city  ordinance,  rendering  it  negligent 

Appeal  from  Superior  Conrt,  Halifax  Coun- 
ty; Allen,  Jadge. 

Action  by  A.  W.  Dunn,  administrator  of  the 
estate  of  A.  L.  Artz,  deceased,  against  the 
Atlanttc  Coast  Line  Railroad  Company  for  the 
death  of  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.    No  error. 

This  Is  an  action  to  recover  damages  for 
the  killing  of  the  intestate  of  the  plaintiff, 
caused,  as  the  plaintiff  alleges,  by  the  negli- 
gence of  the  defendant,  in  that  he  was  run 
over  by  a  train  of  the  defendant  which  was 
backing  in  the  nighttime  without  a  light  or 
an  employe  on  the  rear  of  the  car,  that  no 
bell  was  ringing,  and  that  the  train  was  run- 
ning In  excess  of  four  miles  an  hour  In  vio- 
lation of  an  ordinance  of  Weldon.  Tbe  de- 
fendant denies  negligence,  and  pleads  contrib- 
utory negligence  of  the  plalntlft's  Intestate. 

The  evidence  of  the  plaintiff  tends  to  prove: 
On  the  night  of  the  Ist  of  February,  1916,  A. 
I,.  Artz,  of  Bomervllle,  Mass.,  as  inspector 
of  the  Lumber  Mutual  Fire  Insurance  Com- 
pany, came  to  Weldon,  N.  C,  to  Inspect  a 
loss  In  a  lumber  plant ;  that  he  came  on  the 
t<-aln  of  the  defendant  company  which  should 
have  arrived  at  8:25  p.  m.,  but  actually  did 
not  reach  Weldon^untll  about  8:40  p.  m.;  that 
the  night  was  dark  and  rainy;  that  tills 
train,  designated  as  No.  72,  upon  reaching  Its 
destination  at  Weldon  does  not  run  on  the 
elevated  tracks  of  the  Atlantic  Coast  Line  to 
the  Union  Station  and  discharge  Its  passen- 
gers under  shelter,  who  then  by  stairway 
reach  the  street  line,  but  ^st  south  of  the 
town  It  switches  from  the  main  line  to  the 
tracks  of  a  lower  level,  and  runs  to  the  place 
where  the  old  shed  used  to  be  betiireen  First 
and  Second  streets  of  the  said  town,  and  on 
the  same  grade  with  the  streets;  that  at  the 


place  where  the  train  stops  and  discharges 
its  passengers,  the  defendant  maintains  six 
trad»,  and  on  each  side  of  said  tracks  there 
are  two-story  buildings,  and  the  line  of  the 
buildings  are  only  a  short  distance  from  the 
outer  track  on  eadi  side;  that  there  are  no 
lights  at  night  about  or  near  said  tracks  ex- 
cept from  the  windows  of  the  buildings  and 
a  street  light  above  the  crossing  at  First 
street;    that  the  main  street  of  the  tovm, 
Washington  avenue,  strikes  these  tracks  di- 
agonally on  their  east  side,  Just  north  of  the 
building  of  the  Weldon  Bank  &  Trust  Com- 
pany, which  is  a  building  of  triangular  shape; 
that  the  Western  Union  Telegraph  Office  Is  on 
the  west  side  of  said  tracks;    that  First 
street  Is  Just  north  of  the  Western  Union 
Telegraph   Company's   office  and  the  bank 
building,   and   separates   these   points   from 
the  Union  Station  of  the  railroad  companies; 
that  passengers  all^thig  from  this  train  do 
so  In  an  open  yard  covered  by  these  railroad 
tracks  where  there  are  neither  platform  nor 
lights,  except  as  above  stated,  and  on  the 
night  In  question  about  the  station  and  ,on 
the  streets  the  mud  was  about  ankle  deep; 
that  to  reach  First  street  to  go  to  the  hotel 
a  passenger  had  to  proceed  north  and  go 
around  the  office  of  the  Western  Union  Tel- 
egraph Company,  and  to  reach  the  main  or 
business  street  of  the  town  a  passenger  had 
to  proceed  north  and  go  Around  the  Weldon 
Bank  &  Trust  Company  building;  that  if  he 
alighted  on  the  west  side  of  the  train,  to  get 
into  the  main  street,  he  would  be  compelled 
to  go  arotmd  the  front  of  the  train,  and  If 
he  alighted  <m  the  east  side  of  the  train,, to 
go  to  the  hotel,  he  would  be  compelled  to  do 
the  same  thing;  that  on  the  night  of  the  al- 
leged Injury,  Mr.  Artz  left  the  train  on  Its 
west  side,  and,  desiring  to  go  to  the  main 
street,  was  coming  from  somewhere  about  the 
second  track  directly  to  the  point  about  the 
bank  building ;  that  the  place  was  much  fre- 
quented by  the  public;   that  when  the  train 
stops  the  engine  is  detached  and  proceeds 
along  the  track  on  which  it  came  until  'a 
switch  is  reached,  when  it  changes  to  the 
next  track  and  runs  back  alongside  the  cars 
wliich  It  brought  in  and  which  had  remained 
where  the  train  first  stopped ;  that  the  switch 
is  7  rails  length  or  210  feet  from  where  this 
engine  first  stopped;    that  Just  as  Mr.  Artz 
was  crossing  in  front  of  the  end  of  the  train, 
this  engine  backed  over  him  and  so  injured 
him  that  he  died  in  a  few  hours;  that  the. 
train  was  backing;    that  there  was  no  light 
on  the  advancing  end  of  the  locomotive,  nor 
was  the  beU  ringing;  and  that  the  engine  was 
running  more  than  four  miles  an  hour,  In 
violation  of  an  ordinance  of  the  town. 

The  evidence  of  the  defendant  tends  to 
prove  that  there  was  an  aro  light  within  50 
or  60  feet  of  the  place  where  the  Intestate 
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of  the  plaintiff  was  killed  and  that  one  could 
easily  see  tbe  approaching  train;  that  there 
was  a  light  and  an  employ^  of  the  defendant 
on  the  rear  of  the  approaching  train,  and 
that  the  bell  was  ringing;  that  the  train  was 
not  running  la  excess  of  four  miles  an  hour ; 
that  the  employe  on  the  rear  of  the  train  call- 
ed to  the  Intestate  of  the  plaintiff  when  he 
saw  him  approaching  the  track,  and  when  he 
saw  that  he  did  not  stop,  he  gave  the  wash- 
out signal,  and  that  the  train  was  then  stop- 
ped within  3  or  4  feet. 

There  was  a  motion  for  Judgment  of  non- 
suit, which  was  OTerruled,  and  the  defend- 
ant excepted. 

His  honor  diarged  the  Jury  among  other 
things  as  follows 

"If  the  jury  should  find  from  the  evidence  that 
the  plaintiff  was  walking  on  the  railroad  track 
and  the  defendant  was  backing  its  en^ne  along 
the  track  in  the  nighttime  in  the  direction  of  the 
plaintiff,  and  that  there  was  no  light  at  the  time 
on  the  back  part  of  the  engine  and  no  agent 
there  to  keep  a  lookout  along  the  track,  or  if, 
being  there,  he  failed  to  exercise  reasonable  care 
in  looking  ahead  along  the  track  for  any  per- 
son on  or  near  the  track,  and  that  no  bell  was 
ridging,  and  if  the  jury  should  find  that  the  en- 
gine so  moving  ran  against  and  upon  the  intes- 
tate and  killed  him,  and  if  the  jury  should  find 
that  if  the  bell  had  been  ringing  and  there  had 
been  a  proper  lookout  on  the  engine,  the  in- 
,  testate  would  have  had  proper  notice  of  the  ap- 
proaching train  in  time  and  would  have  escaped 
the  train,  or  if  there  had  been  a  person  stationed 
on  the  engine  and  was  exercising  reasonable  care 
in  looking  along  the  track  he  would  have  observ- 
ed the  intestate  in  time  to  avoid  striking  him. 
then  the  jury  should  answer  the  first  issue,  'Yes,' 
and  the  second  issue,  'No.'  That  is  all  bearing 
upon  the  question  as  to  whether  the  bell  was 
ringing  and  whether  there  was  any  one  stationed 
to. keep  a  lookout;  In  other  words,  whether  they 
were  using  these  proper  precautions  to  prevent 
injury  to  persons  who  might  be  crossing.  It 
was  88  much  the  duty  of  the  deceased,  Mr,  Artz, 
to  look  and  listen  for  approaching  trains  at  the 
crossing  as  it  was  the  duty  of  the  railroad  to 
give  its  signalsj  and  so,  if  by  reasonable  care 
in  looking  and  listening,  the  decreased  could  have 
seen  or  heard  the  approaching  engine  and  have 
avoided  the  accident  or  injury,  it  was  his  duty 
to  have  done  so,  and  if  he  was  run  over  and 
killed  because  of  the  failure  to  look  and  listen, 
the  defendant  company  would  not  be  liable,  and 
in  that  event  you  would  answer  the  second  issue 
'Yes,'  that  is  on  the  question  of  contributory  neg- 
ligence, the  negligence  of  the  deceased. 

"(That  is  given  subject  to  this  further  charge 
that  if  the  jury  should  find  that  the  engine  was 
being  run  at  a  greater  rate  of  speed  than  four 
miles  an  hour,  this  would  be  a  violation  of  the 
ordinance  of  the  town  and  is  negligence  per  se, 
and  if  the  jury  should  find  that  this  was  the 
proximate  cause  of  the  injury,  that  is  to  say, 
that  if  the  jury  should  find  that  it  was  running 
at  a  greater  rate  of  speed  and  that  that  was 
the  proximate  cause  of  the  injury,  then  you 
would  answer  the  first  Issue,  '¥es,'  and  the  sec- 
ond Issue,  'No.')" 

To  80  much  of  the  foregoing  Instructions  as 
appears  in  parentheses,  the  defendant  ex- 
cepted. 

TSie  Jury  returned  the  following  verdict: 

(1)  Was  the  intestate  of  the  plaintiff  injured 
and  killed  by  the  negligence  of  the  defendant  as 
alleged   In  the  complaint?     Yes. 

(2)  Did  the  intestate  of  the  plaintiff  by  his 


own  negligence  contribute  to  Us  injury  as  al- 
leged in  the  answer?    Na  I 

(3)  Notwithstanding  the  negligence  of  the  in- 
testate of  the  plaintiff,  could  the  defendant  bv 

the  exercise  of  ordinary  care  have  avoided  thr        \ 
injury? 

(4)  What  amount  of  damages,  if  any,  is  the 
plaintiff  entitled  to  recover?    $15,000. 

His  honor  reduced  the  damages  to  112,000, 
and  rendered  judgment  for  that  amount,  and 
the  defendant  appealed. 

F.  S.  Sprulll,  of  Rocky  Mount,  R.  O.  Dunn, 
of  Bnfleld,  and  W.  A.  Townes  and  Carl  H. 
Davis,  both  of  Wilmington,  for  appellant 
Walter  E.  Daniel  and  Geo.  O.  Oreen,  both  ot 
Weldon,  for  appellee. 

AI/IiEN,  J.  [1]  The  evidence  for  the  plain- 
tiff, which  has  been  accepted,  establishes  the 
negligence  of  the  defendant  as  the  proximate 
cause  of  the  death  of  the  plaintiff's  intestate. 
PumeU  T.  Railroad,  122  N.  C.  832,  29  S.  E. 
953 ;  Ray  t.  Railroad,  141  N.  C.  84,  53  S.  E. 
622;  HiU  ▼.  Railroad,  166  N.  O.  596,  82  S. 
R  864.  The  question  has  been  recently  dis- 
cussed In  a  number  of  cases.  The  court  says 
in  Ray  v.  Railroad: 

"It  was  a  negligent  act  to  back  a  train  onto 
a  railroad  yard  where  persons,  passengers,  and  | 
others  were  accustomed  to  stand  or  move  about 
either  as  of  right  or  in  the  discharge  of  some  do- 
ty, or  by  permission  of  the  company,  evidenced  ^ 
by  established  usage,  without  warning  of  any 
kind  and  without  having  some  one  in  a  position 
to  observe  the  condition  of  the  track  and  signal 
the  engineer  or  caution  others  in  case  of  impend- 
ing peril" 

— and  In  Hill  v.  Railroad,  quoting  from  Lloyd 
T.  Railroad,  118  N.  C.  1010,  24  S  E.  805,  54 
Am.  St  Rep.  764: 

"It  was  negligence  on  the  ^art  of  the  defend- 
ant to  run  its  engine  after  night,  rear  in  front 
without  such  a  light,  for  two  reasons:  First 
because  by  its  aid  the  intestate  might  possibly 
have  been  seen  in  time  to  stop  the  train  and 
avert  the  accident ;  and,  secondly,  because  ev- 
ery person  who  used  the  track  as  a  footway,  un- 
der the  implied  license  of  the  defendant,  had  rea- 
sonable ground  to  expect  that  such  care  would 
be  exercised  and  to  feel  secure  in  acting  upon 
that  supposition." 

[2]  It  Is  also  settled  In  this  state  that  the 
violation  of  an  ordinance  or  statute  is  neg- 
ligence, and  not  mere  evidence  of  negligence. 
Ledbetter  v.  English,  166  N.  C.  125,  81  N.  E. 
1066;  McNeill  t.  Railroad,  167  N.  G  396, 
83  S.  E.  704. 

The  Judgment  of  nonsuit  could  not,  there- 
fore, be  granted  except  on  the  ground  of  con- 
tributory negligence,  In  that  the  intestate  of 
the  plaintiff  entered  on  the  track  without 
looking  and  listening,  and  this  could  not  be 
declared  as  matter  of  law  as  wUl  appear  in 
the  discussion  of  the  charge  relating  to  the 
second  issue. 

[3]  The  only  debatable  question  raised  by 
the  appeal  is  as  to  the  charge  on  contriba- 
tory  negligence.  The  first  part  of  this  charge 
was  too  favorable  to  the  defendant  because  it 
deals  with  the  Intestate  as  a  stranger  on  tbe 
premises  by  permission,  and  not  as  a  passen- 
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ger  leaving  the  premises  of  the  defendant, 
after  alighting  from  Its  train.  In  Warner  t. 
Railroad,  168  U.  S.  339,  18  Sup.  Ct  68,  42 
U  Ed.  491,  the  oonrt  said: 

"The  duty  owing  by  a  railroad  company  to  a 
passenger  actually  or  constructively  in  ita  care 
is  of  such  a  character  that  the  rules  of  law  reg- 
olating  the  conduct  of  a  traveler  upon  the  high- 
way when  about  to  cross  and  the  trespasser  who 
ventures  upon  the  tracks  of  a  railroad  company 
are  not  a  proper  criterion  by  which  to  determine 
whether  or  not  a  paasenfrer  who  sustains  injury 
in  going  upon  the  tracks  of  the  railroad  was 
guilty  of  contributory  negligence.  A  railroad 
company  owes  to  one  standing  towards  it  in  the 
relation  of  a  passenger  a  different  and  higher  de- 
gree of  care  from  that  which  is  due  to  mere  tres- 
passers or  strangers,  and  it  is  conversely  equally 
true  that  the  passenger,  under  given  conditions, 
has  a  right  to  rely  upon  the  exercise  by  the  road 
of  care ;  and  the  question  of  whether  or  not  he 
is  negligent,  under  all  circumstances,  must  be 
detennined  on  due  consideration  of  the  obliga- 
tions of  both  the  company  and  the  passenger." 

[4]  The  cases  bearing  on  the  question  are 
collected  in  the  note  to  Besecker  v.  Railroad, 
14  Ann.  Cas.  24,  from  which  we  quote  the 
following: 

"The  diity  of  a  railroad  company  to  a  passen- 
ge^  is  of  such  a  character  that  the  rules  of  law 
regulating  the  conduct  of  a  traveler  upon  the 
highway  when  about  to  cross  railroad  tracks  and 
of  a  trespasser  who  ventures  upon  such  tracks 
are  not  proper  criteria  by  which  to  determine 
whether  a  passenger  who  sustains  injury  in  go- 
ing upon  the  tracks  for  the  ^purpose  of  -passing 
between  a  train  and  a  station  in  the  manner 
designated  by  the  railroad  company  is  guilty  of 
contributory  n^ligence.  The  failure  of  a  pas- 
senger to  look  or  listen  under  such  circumstances 
may  or  may  not  be  negligence,  according  to  the 
peculiar  facts  of  the  case.  Chesapeake,  etc.,  R. 
Co.  V.  King,  99  Fed.  251,  40  0.  C.  A  432,  49  L. 
R.  A.  102.  But  the  mere  fact  of  crossing  a 
track  upon  the  implied  invitation  of  the  com- 
pany, for  the  purpose  of  boarding  or  leaving  a 
train,  without  looking  or  listening,  is  not  neces- 
sarily contributory  negligence  as  a  matter  of 
law." 

[S]  The  charge  was  also  objectionable  on 
the  part  of  the  plain  tlfT  because  It  ignored 
the  evidence  tending  to  prove  that  the  In- 
testate of  the  plaintiff  was  deaf;  that  there 
was  neither  man  nor  light  on  the  rear  of  the 
train ;  that  the  electric  light  did  not  aid  him ; 
that  it  was  dark  where  he  was ;  and  that  U 
he  Iiad  looked  and  listened  he  would  not  have 
seen  or  heard  anything  that  would  have  af- 
forded htm  protection.  The  court  says  In 
Ruaeell  v.  RaUroad,  118  N.  C.  1109,  24  S.  B. 
512: 

"wnere  the  plaintiff  exposes  himself  to  danger, 
if  he  is  induced  to  incur  the  risk  because  of  the 
failure  to  sound  the  whistle  or  ring  the  bell  at 
the  usual  place,  the  omission  to  listen  and  look 
is  deemed  excusable  or  not  culpable,  because  he 
is  misled  by  the  conduct  of  the  company.  Alex- 
ander V.  Baih-oad,  112  N.  C.  734,  16  S.  E.  896." 

[6]  Did  the  modification  of  this  charge  by 
the  part  excepted  to  deprive  the  defendant  of 
its  defense  of  contributory  negligence  and 
was  it  prejudicial  to  the  defendant?  When 
the  two  paragraphs  of  the  charge  are  con- 


sidered together  they  amount  to  an  Instrucj- 
tion  that,  although  the  defendant  did  not  look 
and  listen  before  entering  on  the  track,  yet, 
if  the  defendant  was  running  its  train  in  ex- 
cess of  four  miles  an  hoiur  in  violation  of  the 
ordinance,  and  this  was  the  proximate  cause 
of  his  death,  the  Jury  should  answer  the  sec- 
ond Issue,  "No."  This  charge  cannot  be  prop- 
erly interpreted  without  determining  the 
meaning  of  proximate  cause  and  incorporat- 
ing it  into  the  charge.  Proximity  of  time 
and  space  Is  no  part  of  the  definition,  and 
it  "must  be  understood  to  be  that  which  in 
natural  and  continuous  sequence,  unbroken 
by  any  new  or  Independent  cause,  produces 
that  event  and  without  which  such  event 
would  not  have  occurred."  Shearman  and 
Redfield  on  Negligence,  f  26 ;  Hardy  v.  Rail- 
road, 160  N.  C.  119,  75  S.  E.  855;  Ward  v. 
Railroad,  161  N.  0.  184,  7©  S.  B.  717.  The 
charge,  therefore,  considered  In  the  light  of 
the  accepted  definition  of  proximate  cause,  is 
equivalent  to  saying  to  the  Jury  that,  al- 
though the  plaintiff  did  not  look  and  listen 
before  entering  upon  the  track,  yet  if  the 
defendant  was  running  Its  train  In  excess  of 
four  miles  an  hour  In  violation  of  the  ordi- 
nance, and  that  if  tlie  defendant  had  not 
been  running  Its  train  at  that  speed,  the 
plaintltTs  Intestate  would  not  have  been 
killed ;  that  then  the  plaintiff  would  not  be 
guilty  of  negligence,  which  was  the  proximate 
cause  of  his,  death,  and  if  the  Jury  so  found 
th^y  should  answer  the  issue,  "No,"  and  as 
thus  understood  there  was  no  error  In  the 
charge. 

[7]  Was  there  evidence  supporting  such  a 
finding  by  the  Jury?  One  witness  for  the 
plaintiff  who  was  shown  to  be  an  expert,  tes- 
tified that  upon  certain  findings  Iby  the  Jury 
of  which  there  was  evidence,  the  train  was 
running  from  six  to  eight  miles  an  hour.  The 
engineer  of  tlie  defendant  testified  that  the 
train  was  running  about  four  miles  an  hour, 
and  that  when  he  received  the  washout  sig- 
nal, which  wa^.  before  the  plaintiff  was 
struck,  he  stopped  the  train  within  three  or 
four  feet  There  was  also  evidence  that  the 
body  of  the  plaintiff  was  dragged,  after  he 
was  struck,  15  feet  This  furnishes  some 
evidence  that  the  train  was  running  in  excess 
of  the  speed  limit  and.  If  so,  the  Jury  might 
well  have  found  that  if  it  had  been  running 
at  four  miles  an  hour,  the  plaintifTs  intestate 
would  have  passed  over  the  track,  a  distance 
of  3  or  4  feet,  before  the  train  reached  him,' 
and  would  therefore  have  escaped  injury,  and 
that  the  rate  of  speed  was  the  cause  without 
which  the  injury  would  not  have  happened. 

We  are  therefore  of  opinion  that  there  was 
no  error  in  the  charge. 

No  error. 

HOKE,  J,,  concurs  in  result. 
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LEE  ▼,  THORNTON  et  aL    (No.  249.) 

(Supreme  Court  of  North  Candina.     Oct.  10, 
1»17.) 

1.  Appeal  and  Errob  «=3970(1)— Tbiax,  ^=» 
41(1)— ExcLDDiNo   \VrTNE88E»— Discretion. 

It  is  within  the  discretion  of  the  trial  judge 
to  direct  the  witnesses  to  be  separated,  and  ex- 
cept in  cases  of  an  abuse  of  discretion  bis  or- 
der is  not  reviewable. 

2.  Trial  «=s>41(4)— Rioht  to  Ubb  Witnesses 
— WAiviB. 

Where  defendant  summoned  a  witness  witli- 
out  notifying  him  of  the  court's  order  exclud- 
ing witnesses,  and  such  witness  remained  in 
the  courtroom  during  the  examination  of  a 
witness,  defendant  waived  the  right  to  put  such 
witness  on  the  stand,  especially  where  the  samo 
testimony  could  have  been  secured  from  others. 

Appeal  from  Superior  Court,  Wake  Ooun- 
ty;   Devin,  Judge. 

Action  by  Elwood  H.  Lee  against  F.  3. 
Thornton  and  others.  From  the  Judgment 
entered,  defendants  appeal.    No  error. 

Douglass  &  Douglass  and  Armistead  Jones 
ft  Son,  all  of  Raleigh,  for  appellants.  Peele 
ft  Maynard,  of  Raleigh,  for  at^Uee. 

OLARK,  O.  J.  At  the  beginning  o£  the 
trial  the  court  made  an  order  excluding  all 
witnesses  In  ttds  cause  from  the  courtroom 
until  called  to  the  witness  stand.  When  the 
witness  Dr.  Pope  was  called  to  the  stand  ob- 
jection was  made  on  the  ground  that  he  had 
remained  in  the  courtroom  duriifg  the  exam- 
ination of  the  witnesses,  which  be  admitted 
In  reply  to  a  question  by  the  court  The 
court  foimd  as  a  fact  that: 

"This  witness,  in  violation  of  the  instructions 
of  the  court  to  exclude  all  witnesses,  came  into 
the  courtroom  and  remained  here  an  hour  dur- 
ing the  examination  of  the*  defendant  Mason 
(In  whose  behalf  he  was  called  as  a  witness). 
The  court,  in  its  discretion,  decUnod  to  -allow 
the  witness  to  testify." 

The  counsel  for  the  defendants  then  stated 
that  they  proposed  to  introduce  Dr.  Pope  as 
a  witness  -  for  the  defendant  Thornton,  and 
not  for  the  defendant  Mason,  who  was  testi- 
fying when  the  said  Dr.  Pope  was  in  the 
courtroom.  The  court  then  stated  It  would 
allow  the  witness  to  testify  as  a  character 
witness  if  desired  by  the  defendants,  and 
allowed  counsel  to  state  what  they  proposed 
to  prove  by  this  witness.  The  defendants 
stated  that: 

They  "proposed  to  prove  by  him  that  he  was 
a  practicmg  physician;  had  been  in  attendance 
on  Jim  Lee,  and  saw  him  often  about  tho  time 
of  the  execution  of  the  Mason  and  Thornton 
deeds;  that  be  had  frequent  conversations  with 
him  in  reference  to  tho  conveyance  of  liis  prop- 
erty; that  his  mind  was  clear  in  respect  there- 
to, and  that  be  knew  what  he  was  about,  and 
that  in  his  opinion  he  was  competent  in  every 
respect  to  make  a  deed  and  understood  the  value 
of  his  property." 

[1]  It  Is  of  the  ntmoet  importance  to  keep 
the  administration  of  Justice  pure  at  its 
source.  When  it  is  made  to  ai^ear  to  the 
presiding  judge  that  there  is  danger  of  the 


collusion  of  witnesses,  if  allowed  to  remain 
in  the  courtroom,  by  hearing  each  other's 
testimony,  it  is  within  his  discretion  to  di- 
rect the  witnesses  to  be  separated.  This  is 
a  matter  of  which  the  presiding  Judge  must 
judge,  and  except  in  cases  of  abuse  of  his 
discretion  such  order  is  not  reviewable. 
State  T.  Hodge,  142  N.  O.  682,  S5  S.  B.  626; 
State  T.  Lowry,  170  N.  0.  734,  87  S.  R  62. 
No  harm  can  come  from  separation  of  the 
witnesses,  and  much  injury  might  result  If 
It  is  not  done  when  it  la  made  to  ai^ear  to 
the  presiding  Judge  that  there  may  be  collu- 
sion among  the  witnesses,  tracking  each  otb- 
ear's  testimony,  like  sheep  Jumping  over  a 
fence. 

The  objection  that  the  defendants  had  the 
right  to  face  the  witnesses  against  them  has 
no  appllcatlaa  for  tills  was  a  witness  |0a 
their  behalf.  The  law  is  thus  summed  up  In 
38  Oyc.  1369: 

"The  separate  examination  of  tho  witneases 
at  the  trial  i«  a  matter  within  the  discretion  of 
the  court,  whidi  may  order  witnesses  to  be  sepa- 
rated and  examined,  each  out  of  the  hearing  of 
the  others,  or  tliat  a  witness  be  excluded  while 
the  deposition  of  another  witness  b  read.  The 
discretion  of  tho  court  will  not  l>e  reviewed  <hi 
appeal,  unless  there  ia  a  manifeat  alwse 
thereof." 

It  is  fnrtlier  said: 

"As  to  whether  a  particular  witneas  or  wit 
nesses  should  be  relMScd  or  excepted  from  tlie 
rule  is  within  the  sound  discretion  of  the  conrt. 
Where  a  witness  is  excused  from  the  rule  on 
the  statoment  of  counsel  that  he  will  not  be 
called  as  a  witness,  it  is  not  an  abuse  of  dis- 
cretion on  the  part  of  the  court  to  decline  to 
permit  him  to  testify  even  as  an  impeaching  wit- 
ness. And  where  witnossea  are  put  under  the 
rule,  and  excluded  from  hearing  the  testimony, 
there  is  no  error  in  refusing  to  allow  a  pfayaiciui 
summoned  as  a  witness  by  defendant  to  hear 
plaintifTs  testimony  so  tliat  he  may  lie  oaed  aa 
an  expert." 

These  propoaltlons  are  all  sustained  by 
numerous  cltationB  in  the  ^otee,  and  the 
last  paragraph  Is  almost  the  same  proposi- 
tion as  in  the  case  at  bar. 

There  is  no  inherent  right  that  witnesses 
may  hear  each  other  testify  and  when  the 
court  thinks  the  interest  of  Justice  requires 
that  by  separation  they  should  be  prevented 
from  doing  so  lest  there  be  collusion  among 
them,  the  order  mast  lie  obeyed,  and  if  it  is 
not  the  court  can  enforce  tlie  protection 
against  colluded  testimcmy  by  exduding  such 
witness  from  the  witness  stand.  This  point 
was  expressly  passed  upon  and  so  held  In 
State  T.  J.  H.  Hodge,  142  N.  C.  681,  55  S.  B. 
793,  where  the  appellant  was  convicted  of . 
murder  in  the  first  degree,  and  this  court 
said: 

"We  are  asked  to  give  a  new  trial,  not  for 
any  material  evidence  excluded,  but  because  the 
defense  states  that  there  was  material  evidence 
excluded,  and  that  by  a  witneas  who  waa  kept 
in  the  courtroom  contrary  to  the  order  of  the 
court  and  without  the  knowledge  of  the  court. 
*  *  *  In  an  indictment  for  homicide  in  Mas- 
sachusetts it  was  held,  upon  similar  facta,  that 
tho  exclusion  of  the  witness  was  in  the  discre- 
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tion  of  the  court,  ttongh  there  the  evidence  was 
diadoaed.      Commonwealth    v.     Crowley,     168 


Haas.  121  [46  N.  H.  416].  And  the  same  waa 
^d  in  S.  v.GeseU,  12^  Mo.  631  [27  S.  W. 
1101];    Whart.  Cr.  Ev.  (9th  Ed.)  448;    GreenL 


EIv.  (16th  Ed.)  432c;  Holder  v.  U.  S.,  150  U. 
S.  91  [14  Sup.  Ct  10,  87  L.  Ed.  1010];  O'Bryan 
V.  Allen.  95  Mo.  75  [8  S.  W.  2251;  Jadtaon  t. 
State,  14  Ind.  327;  BeU  v.  State,  44  Ala. 
393;  Bird  v.  State,  50  Ga.  589." 

A  writ  of  error  in  State  v.  Hodge,  was  ap- 
plied for  and  refused  by  the  United  States 
Supreme  Court  State  v.  Hodge  was  ap- 
proTed  In  State  v.  Lowry,  170  N.  O.  734,  87 
S.  E.  62,  where  the  court  said: 

"The  prisoners  also  except  because  after  the 
court  had  made  an  order  that  no  witness  for  the 
state  or  for  the  prisoners  should  be  allowed  in 
the  courtroom  during  the  trial,  a  witness  for 
the  state  who  remained  in  the  courtroom  was 
permitted  to  testify.  The  prisoners  moved  for 
a  nonsuit  on  that  ground,  and  also  to  set  aside 
the  verdict,  and  excepted  tp  the  denial  of  these 
motions.  But  it  is  a  matter  in  the  discretion  of 
the  court  whether  such  witness  shall  be  exam- 
ined or  not  12  Cyc.  547.  The  same  point  was 
made  in  State  v.  Hodge,  142  N.  O.  676  [55  S. 
B.  7911,  and  it  was  held  that  thla  waa  a  mat- 
ter which  rested  in  the  discretion  of  the  presid- 
inK  iudce.  The  same  ruling  waa  made  m  State 
▼.Sparrow,  7  N.  C.  487,  and  Purnell  v  Pur- 
nell,  89  N.  0.  44,  and  is  stated  as  settled  law 
in  the  text-books,  1  Greenleaf  Dv.  |i  4ai  and 
432,  and  notes,  and  2  Bishop,  New  Criminal 
Proceedings  (2d  Ed.)  If  1191  to  1193a." 

••The  exclusion  of  witnesses  from  the  court- 
room is  a  matter  in  the  discretion  of  the  court 
and  not  a  matter  of  right  It  may  be  ordered 
by  the  court  on  ita  own  motion,  but  it  Is  usual 
for  the  state  or  defendant  to  ask  for  it."  12 
Cyc.  846. 

The  defendant  contends  that  this  witness 
was  summoned  after  the  general  order  was 
given.  The  Judge  could  not  know  that  such 
witness  was  summoned,  or  that  he  was  in 
the  courtroom,  and  the  defendant  was  dere- 
lict in  that  he  or  his  counsel  did  not  direct 
the  oflScer  In  summoning  the  witness  to  in- 
form him  of  the  rule  of  the  court  excluding 
witnesses  from  the  courtroom.  If  this  negli- 
gence were  tolerated,  then  such  orders  by  the 
cotirt  could  be  easily  evaded  and  made  nuga- 
tory, and  the  desired  protection  of  a  fair 
trial  vitiated.  The  defendants  farther  urge 
that  if  the  order  is  disobeyed  there  could  be 
punishment  for  contempt  This  witness  could 
not  be  so  punished,  for  the  defendants  did 
not  notify  him  of  the  Judge's  order.  And 
even  where  the  witness  knowingly  disobeys 
the  rule,  this  is  no  protection  to  the  defend- 
and  who  has  lost  his  life  or  his  liberty,  or  to 
tlie  state  which  has  been  baflfled  In  the  con- 
victicA  of  the  guilty  party,  nor  to  either 
party  in  a  civil  action  who  has  lost  his 
property,  by  a  verdict  procured  by  a  col- 
lusion of  witnesses  who  have  defied  the 
order  of  the  court  It  Is  futile  for  the 
court  to  have  this  power  if  it  cannot  exert  It 
In  the  way  necessary  to  prevent  the  mis- 
carriage of  Justice  by  collusive  evidence. 

[2]  Certainly  in  this  case  there  was  no 
abuse  of  discretion  shown,  and  the  defendant 
waived  the  right  to  use  the  witness  by  not 
informing  him  of  the  rule  of  the  court    Be- 


sides the  testimony  which  It  Is  claimed  that 
he  would  have  given  as  to  the  mental  capac- 
ity of  Lee  could  have  been  given  by  any 
other  person  who  knew  him  sufficiently  well. 
Clary  v.  Clary,  24  N.  C.  78. 

The  Judge  of  a  superior  court  is  not  a  mere 
moderator  to  preserve  order,  but  as  this  court 
has  often  said,  he  Is  an  essential  part  of  the 
trial.  He  is  forbidden  to  express  an  opinion 
upon  the  evidence,  but  it  is  his  duty  to  see 
that  a  fair  and  impartial  trial  is  had,  which 
Is  impossible  if  witnesses  are  allowed  to  sit 
In  the  courtroom  and  hear  the  testimony  of 
other  witnesses,  when  the  court  adjudges 
that  there  is  danger  of  collusion  in  th^ 
testimony  by  tracking  each  other.  If  a  par- 
ty permits  his  witness  to  remain  in  the  courts 
room  after  such  order  is  made,  or  summons 
a  witness  thereafter  without  notifying  him 
of  such  order,  he  not  only  is  guilty  of  a  gou> 
temptuous  disregard  of  such  order,  but  he 
waives  the  right  to  put  such  witness  on  the 
stand.  It  is  his  own  fault  and  he  bas.no 
cause  to  complain. 

Upon  conMderatioQ  of  aU  the  exertions, 
we  find  no  error. 

WAMCER,  J.  (concurring.  I  Joined  Jus- 
tice Connor  in  the  dissenting  opinion  he  filed 
In  State  v.  Hodge,  142  N.  O.  678,  55  S.  B. 
791,  and  adhere  to  the  views  therein  express- 
ed, as  applied  to  the  facts  of  that  case,  but 
I  think  this  case  differs  from  that  in  the  es- 
sential respect  that  here  the  disobedience  of 
the  witness  to  the  order  of  the  Judge  was 
caused  by  the  fault  of  the  defendant  where- 
as, in  State  v.  Hodge,  this  was  not  the  fact 
It  is  suggested  by  Justice  Connor,  in  State  v. 
Hodge,  that  this  would  make  a  difference,  and 
in  such  a  case  the  general  rule  would  not  be 
followed,  and  authorities  are  dted  and  quot- 
ed from  to  show  how  the  rude  Is  thus  quali- 
fied. Justice  Connor  states  in  the  Hodge 
Case,  quoting  from  Elliott  on  Evidence,  {  802 : 

"While  there  ia  some  conflict  among  the  au- 
thorities whether  a  witness  remaining  in  the 
courtroom  should  be  permitted  to  give  teetimony, 
it  ia  held  in  some  jurisdictions  that  'where  a 
party  is  without  fault  and  a  witnesa  disobeys 
an  order  for  exclusion,  the  party  ought  not  to  be 
deprived  of  the  testimony  of  hia  witness.'  This 
latter  view  would  seem  to  be  the  better;  that  is, 
if  the  party  calling  the  witnesa  has  been  guilty 
of  no  misconduct  a  judge  ought  not  to  reject 
him.  So  then,  in  case  of  refusal  by,  or  failure 
of,  a  witneas  to  leave  the  room,  the  proper  rem- 
edy would  seem  to  be  for  the  court  to  admit 
his  teetimony  and  puniah  tho  witnesa  for  con- 
tempt of  court  Among  many  other  authorities 
cited  to  sustain  this  proposition  is  State  v. 
Sparrow,  supra.  In  this  connection  it  may  be 
well  to  note  that  the  case  cited  in  the  opinion 
of  Jackson  v.  State,  14  Ind.  327,  came  under 
review  by  the  same  court  in  State  v.  Thomas, 
111  Ind.  516  [13  N.  E.  35,  60  Am,  St  Kep. 
720],  Judge  Elliott  saying:  'Where  a  party  is 
without  fault,  and  a  witneas  disobeys  an  order 
directing  a  separation  of  witnease^  the  party 
shall  not  be  denied  the  right  of  having  the  wit- 
ness testify,  but  the  conduct  of  the  witness  may 
go  to  the  Jui7  upon  the  queation  of  his  credi- 
bility,' citing  Taylor  on  Evidence.  'But  it  seems 
I  to  be  now  aettled  that  the  Judge  has  no  right  to 
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reject  the  witness  on  this  ground,  however  much 
his  willful  disobedience  of  the  order  may  lessen 
the  value  of  his  evidence.'  Also  citing  2  Phil. 
Ev.  744,  saying:  "But  it  may  now  be  consider- 
ed as  settled  that  the  circumstance  of  a  wit- 
ness having  remained  in  court  in  disobedience 
to  an  order  of  withdrawal  Is  not  a  ground  for 
rejecting  his  evidence,  and  that  it  merely  affords. 
matter  of  observation.'  Thomas'  Case  was  re- 
afBrmed  in  Taylor  t.  State,  130  Ind.  66  [29  N. 
E.  916]." 

Following  the  trend  of  authority  on  this 
question,  I  am  of  the  opinion  that  the  dis- 
sent In  the  Hodge  Case,  which  rec^ved  my 
concurrence,  should  not  apply  here,  because 
this  case  comes  within  the  exception  to  the 
rule  that  a  party  who  calls  a  witness,  who 
has  disobeyed  the  order  of  the  Judge  exclud- 
ing him  from  the  courtroom,  must  be  with- 
out fault  himself,  in  order  to  entitle  him  to 
demand  that  the  witness  be  examined  anU 
his  testimony  heard  in  his  hehalf ;  the  gener- 
al rule  being  that  he  has  the  right  to  swear 
and  examine  a  witness,  and  the  foregoing  au- 
thorities showing  the  qualification  of  it.  It 
appears  in  this  record  that  an  order  was 
made  to  exclude  the  witnesses  from  the  court- 
room, and  that  the  witness  in  question.  Dr. 
Pope,  was  subpoenaed  after  the  order  waa 
made  anS  the  witnesses  had  retired;  and 
after  the  subpoena  was  served  upon  tiim  he 
entered  the  courtroom  and  stayed  there  dur- 
ing the  taking  of  the  testimony  of  one  of 
the  witnesses.  It  does  not  appear  that  when 
he  was  subpoenaed  he  was  informed  by  the 
defendant  of  the  order  of  the  court,  or  in 
any  way  apprised  of  the  fact  that  all  the  wit- 
nesses were  directed  by  the  court  to  leave 
and  remain  away  from  the  courtroom  during 
the  trial,  or  during  the  taking  of  the  testi- 
mony. If  this  had  been  done,  we  have  no 
doubt  that  the  witness  in  question  would 
have  complied  with  the  order,  and  It  was  ow- 
ing entirely  to  the  fault  of  the  defendant 
that  the  order  of  the  court  was  not  brought 
to  his  attention.  It  Js  not  found  as  a  fact 
In  the  case  that  he  was  intentionally  allowed 
to  enter  the  courtroom,  nor  do  I  think  that 
it  is  necessary  that  such  a  fact  should  have 
been  foun'd.  It  is  sufficient,  under  the  fore- 
going authorities,  that  his  entering  and  re- 
maining in  the  courtroom  were  due  to  the 
fault  of  the  defendant  We  have  held  in  nu- 
merous cases  that  a  person  may  waive  his 
constitutional  rights  either  by  not  claiming  or 
insisting  upon  them  (Driller  Co.  v.  Worth,  117 
N.  C.  515,  23  S.  E.  427,  and  cases  cited  in  the 
Annotated  Edition),  or  he  may  waive  them  by 
such  conduct  during  the  course  of  the  trial 
as  would  be  Inconsistent  with  any  assertion 
of  them,  as  will  appear  by  the  above-cited 
case,  and  those  which  have  approved  it  It 
may  be  that  the  defen'dant  did  not  know  of 
the  presence  of  the  witness  in  the  court- 
room, and  very  probably  that  is  the  case, 
but  he  was  there,  so  far  as  appears,  by  the 
fault  <tC  the  defendant  in  not  giving  tdm 
proper  notice  of  the  previous  order  made  by 


the  Judge.  Where  a  party  is  not  in  fault 
I  still  adhere  to  the  rule  as  laid  down  by 
Justice  Connor  in  the  Hodge  Case,  and  to 
which  I  gave  my  assent  at  the  time.  I  think 
it  proper  to  say  this  mudi,  in  order  to  show 
the  difference  l>etween  the  Hodge  Oase  and 
the  case  at  bar,  for  in  the  former  the  defend- 
ant was  not  at  fault,  wliile  in  this  case  therfr 
is  evidence  suffldent  to  Justify  the  loference 
that  the  presence  of  the  witness  was  due  to 
the  fault  or  omission  of  the  defendant  and. 
as  there  is  a  presumption  that  the  ruling  of 
the  court  below  is  correct  if  the  defendant 
was  not  in  fault  the  fact  should  have  been 
shown  by  him.  As  the  case  now  stands,  with- 
out any  finding  of  facts  by  the  court  in  ref- 
erence to  this  matter,  we  must  assnime  that 
his  honor  based  his  ruling  upon  the  fact  that 
the  defendant  was  not  entitled  to  be  heard 
through  his  witness,  because  he  was  not 
without  fault  in  the  premises. 


(174    N.    C.    2«> 
POCAHONTAS  EUEL  CO.  v.  TARBORO 
COTTON  FACTORY  et  al. 
.(No.  67.) 

(Supreme  Court  of  North  Carolina.     Oct  10, 
1917.) 

1.  CoRPOBATioNs  «=>572— Saue  of  Pkopkttt 
—  Right  of  Purchasebs  to  Reoboanizk  — 
"Incttmbbance." 

T^ws  1913.  c.  147,  provides  that  when  stock- 
holders owning  as  much  as  one-fifth  of  the  stock 
of  a  corporation  shall  apply  to  the  court  and 
show  tiiat  no  dividend  has  been  paid  for  six 
years  or  no  dividend  as  large  as  4  per  cent. 
earned  for  three  ypnrs,  the  court  shall  enter  » 
decree  of  dissolution  and  distribution  of  the  as- 
sets. Revisal  1905,  S  1238,  provides  that  when 
the  property  and  franchise  of  a  corporation  sbalT 
be  sold  under  a  judgment  or  decree  or  under  exe- 
cution to  satisfy  a  mortgage  or  other  incum- 
brance the  sale  shall  vest  the  right  and  title  of 
the  parties,  and  that  the  purchaser  and  his  as- 
sociates shall  thereupon  become  a  new  corpora- 
tion by  such  name  as  they  shall  select  Held, 
that  while  the  act  of  1913,  standing  alone,  might 
be  considered  as  confining  the  court  to  a  decree 
strictly  of  dissolution,  the  court  had  power  to- 
decree  a  sale  of  thenfrancbise  with  the  property, 
thus  conferring  upon  the  purchasers  the  right  to 
reorganise  as  a  new  corporation,  since  the  term 
"incumbrance"  is  not  used  in  its  restricted  s«ise, 
but  should  be  properly  extended  to  anv  claim 
which  imports  a  liabillty  to  sell  as  a  whole  by 
Judicial  decree. 

[Ed.  Note.— For  other  definitions,  see  Words^ 
and  Phrases,  First  and  Second  Series,  Incum- 
brance.] 

2.  Corpobatiokb  «=>575— Sale  or  Pbdfebtt 
AND  Franchises  —  Rights  or  Stocehoi.i>- 

EBS. 

A  judicial  sale  of  the  property  and  franchis- 
es of  a  corporation  under  Revisal  1905,  {  1238, 
effectually  destroys  or  annuls  the  stock  holdings 
of  the  former  stockholders. 

3.  CoRPOBATioNs  «=>221  —  Defective  Xi«cob- 
POBATioN— Liability  fok  Debts. 

Revisal  1905,  j||  1238-1241,  provides  that 
on  a  judicial  sale  of  the  property  and  franchise- 
of  the  corporation  the  purchaser  and  his  asso- 
ciates'shall  become  a  new  corporation  by  such 
name  as  they  shall  select;  that  they  shaU  meet 
within  30  days  for  the  purpose  of  reorganizing 
and  adopt  a  corporate  name  and  seal  and  deter- 
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mine  the  amonnt  of  capital  stock,  and  that  -with- 
in one  month  it  shall  be  the  dut^  of  the  new 
■corporation  to  file  a  certificate  with  the  secre- 
tary of  state  giving  the  date  of  organization,  the 
name,  etc.  The  purchasers  at  such  a  sale  held  a 
meeting  purporting  to  be  a  meeting  of  the  direc- 
tors of  the  old  corporation,  at  which  they  elected 
a  secretary  to  fill  a  vacancy,  ordered  the  stock 
to  be  divided  between  themselves  in  certain 
proportions,  except  that  a  certain  number  of 
shares  was  ordered  issued  to  another  person  in 
payment  for  services,  declared  the  directorship 
of  certain  persons  terminated  by  reason  of  their 
stock  ownership  having  been  divested  by  the 
sale,  and  certificates  of  stock  were  issued  and 
delivered  as  directed.  They  did  not  adopt  a  new 
seal  and  name,  nor  determine  anew  the  amonnt 
ot  stock,  nor  file  any  certificate  with  the  secre- 
tary of  state.  Held,  that  they  became  a  corpora- 
tion de  facto,  if  not  a  corporation  de  jnre,  and 
vrere  not  individually  liable  for  debts  contract- 
ed in  the  name  of  &e  corporation,  as  there  is 
nothing  in  the  statute  to  prevent  the  purchasers 
from  adopting  the  old  seal  and  name,  nor  from 
determining  on  the  old  number  of  shares  and  the 
filing  of  the  certificate  is  not  by  the  statute  made 
a  condition  precedent  to  corporate  existence. 

4.  "CoBPOBATiONS  €=5>28(1),  221  —  "Cobpoba- 
TioN  De  Jtirb"— "Corporation  De  Facto" 
— LiABiLiTT  roB  Debts. 

So  far  as  the  state  is  concerned,  the  distinc- 
tion between  a  "corporation  de  jure"  and  a 
"corporation  de  facto  is  that  the  one  can  suc- 
cessfully resist  a  suit  by  the  state^  brought  di- 
rectly to  test  the  rightfulness  of  its  existence, 
and  the  other  cannot,  but  as  to  individuals  deal- 
ing with  it  as  a  corporation,  there  is  no  essential 
distinction,  and  the  owners  of  both  are  alike  pro- 
tected from  individual  liability  for  debts  except 
to  the  extent  provided]  by  the  charter  or  act  of 
incorporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  De  Jure 
Corporation;    De  Facto  Corporation.] 

5.  Corporations  «=>84(3)— Estoppel  to  De- 
ny Corporate  Bxistence— Creditors. 

Where  one  extending  credit  or  value  to  an 
alleged  corporation  is  seeking  to  recover  his  debt, 
the  mere  fact  Uiat  he  has  dealt  with  the  alleged 
corporation  as  a  corporation  does  not  raise  an 
estoppel. 

6.  Partnership  «=941  —  Defective  Inoobfo- 
BATioN— Liability  as  Partners. 

Where  one  extending  credit  or  value  to  an 
alleged  corporation  is  seeking  to  recover  his 
debt,  the  members  are  ordinarily  liable  aa  part- 
ners, unless  there  is  either  a  corporation  de  jure 
or  one  de  facto. 

Appeal  from  Superior  Court,  Bagecombe 
County ;  Whedbee,  Judge. 

Action  by  the  Pocahontas  F*uel  Company 
against  the  Tarboro  Cotton  Factory  and  oth- 
ers. From  the  judgment  in  favor  of  the  de- 
fendants other  than  the  cotton  factory,  plain- 
tiff appeals.    Affirmed. 

It  api>ear8  tliat  plaintiff  company  sold  to 
the  Tarboro  Cotton  Factory,  to  be  used  in 
operating  the  mill,  a  bill  of  coal  to  the 
amount  of  $400.  The  cotton  mill  having  be- 
come insolvent  and  plaintiff's  debt  remaining 
unpaid,  he  Instituted  this  action,  seeking  to 
bold  Individual  defendants  personally  liable 
for  the  debt 

The  principal  facts  relevant  to  the  ques- 
tions presented  and  his  honor's  Judgment 
thereon  are  as  follows: 


"(1)  That  the  Tarboro  Cotton  Factbry  was  a 
duly  incorporated  and  organized  corporation  un- 
der the  laws  of  North  Carolina,  prior  to  Decem- 
ber, 1913. 

"(2)  That  on  said  date  L.  E.  Norfleet  and  oth- 
ers, minority  stockholders  of  the  said  corpora- 
tion, instituted  an  action  against  said  corpora- 
tion in  the  superior  court  of  said  county,  alleg- 
ing insolvency,  and  praying  the  appointment  ot 
a  receiver  and  the  dissolntion  of  said  corpora- 
tion, and  the  several  jadgments  and  reports  of 
sale  therein  material  to  the  matter  in  contro- 
versy in  this  action  are  made  a  part  of  this 
agreed  fact. 

"(3)  That  under  and  by  virtue  of  the  judgment 
in  said  cause,  the  franchise  and  property  and 
capital  stock  of  the  corporation  was  sold  as  di- 
rected by  said  judgment  by  the  commissioners, 
and  bought  by  Henry  Staton  under  the  conditions 
set  forth  in  his  deed  to  L.  L.  Staton,  E.  Y.  Zod- 
ler  and  Job  Cobb,  recorded  in  Book  172,  page 
375,  as  will  appear  from  said  judgments  and 
deeds,  and  the  said  Staton  thereafter  conveyed 
the  same  to  said  L.  L.  Staton,  E.  V.  Zoeller, 
and  Job  Cobb,  as  will  appear  from  the  following 
deeds:  C.  A.  Johnson  and  H.  B.  Foxall,  commis- 
sioners, to  Henry  Staton,  recorded  in  Book  172, 
page  363,  of  the  Edgecombe  Registry;  Henry 
Staton  to  L.  L.  Staton,  B.  V.  ZoeUcr.  and  Job 
Cobb,  recorded  in  Book  172,  page  375,  of  the 
said  registry;  and  the  said  deeds  are  hereby 
made  a  part  of  this  agreed  fact;  that  no  convey- 
ance was  made  by  said  Staton,  ZoeUer,  and 
Cobb  to  said  Tarboro  Cotton  Factory  or  any 
other  person. 

"(4)  That  thereafter  the  said  L.  L.  Staton,  E. 
V.  Zoeller,  and  ,Tob  Cobb  met,  and  the  proceed- 
ings entered  on  the  minute  book  of  the  Tarboro 
Cotton  Factory  as  of  date  of  1914  were  had,  and 
the  said  minutes  are  made  a  part  of  this  finding 
of  fact. 

"(5)  That  thereafter  the  said  L.  L.  Staton,  B. 
v.  Zoeller,  and  Job  Cobb  operated  said  property 
as  the  Tarboro  Cotton  Factory,  and  contracted 
the  bill  of  plaintiS  in  the  name  of  Tarboro  Cot- 
ton Factory,  and  plaintiff  accepted  notes  of  the 
Tarboro  Cotton  Factory  in  the  payment  of  the 
same. 

"Upon  the  foregoing  facts  the  court  is  of  opin- 
ion that  the  said  Tarboro  Cotton  Factory  was 
sold  as  a  going  concetn,  subject  to  $100,000  deed 
of  trust,  and  that  the  said  L.  L.  Staton,  B.  V. 
Zoeller,  and  Job  Cobb  are  not  personally  liable 
for  the  claims  of  plaintiff. 

"It  is  therefore  ordered  that  the  said  L.  L. 
Staton,  E.  V.  Zoeller,  and  Job  Cobb  go  without 
day  and  recover  their  costs. 

"It  is  further  ordered  that  the  plaintiff  recov- 
er of  the  Tarboro  Cotton  Factory  the  sum  of 
$400,  with  interest  from  June  18,  1915,  subject 
to  any  amount  that  may  have  been  collected  of 
the  defendant  Tarboro  Cotton  Factory,  on  ac- 
count of  execution  heretofore  issued  on  ue  judg- 
ment of  the  recorder  and  costs. 

"H.  W.  Whedbee,  Judge  Presiding." 

From  this  Judgment,  plaintiff,  having  duly 
excepted,  appealed. 

James  M.  Norfleet,  W.  O.  Howard,  and  A. 
W.  MacNair,  all  of  Tarboro,  for  appellant 
G.  M.  T.  Fountain  &  Son,  of  Tarboro,  for  ap- 
I«llees. 

HOKE,  J.  From  a  perusal  of  the  records 
and  deeds,  together  with  the  entries  on  the 
minute  book,  referred  to  in  the  second,  third, 
and  fourth  paragraphs  of  his  honor's  Judg- 
ment It  appears:  Tliat,  proceeding  under, 
chapter  147,  Public  Laws  of  1913,  a  minority 
of  the  stockholders  of  the  Tarboro  Cotton 
Mills,  for  lack  of  dividends  paid  or  earned 
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tor  six  and  thre«  yean,  respcctlTely,  have 
obtained  a  decree  directing  a  sale,  by  court 
commissioners,  of  all  the  property  and  fran- 
chises of  the  Tarboro  Ck>tton  Mill,  subject  to 
an  existent  mortgage  of  $100,000  for  the  pur- 
{lose  of  winding  up  its  affairs  and  distribut- 
ing its  assets.  The  decree,  reciting  that  it 
would  be  to  the  interest  of  all  the  stockhold- 
ers, minority  and  other,  that  the  stock  as 
well  as  the  property  and  corporate  franchise 
be  sold  as  a  "going  concern,"  directed  that 
all  stockholders  be  required  to  file  their 
stock  indorsed  in  blank  with  the  clerk  with- 
in 60  days  to  be  delivered  to  the  purchaser 
under  the  sale  and  on  confirmation  of  the 
same,  and  that  every  stockholder  who  failed 
to  deliver  should  be  foreclosed  of  all  right,  ti- 
tle, and  interest  In  the  stock,  and  new  stock 
should  be  issued  instead  thereof  to  the  pur- 
chaser, etc  That  pursuant  to  such  decree, 
the  property,  "real  and  personal  of  said  cor- 
poration, together  with  its  franchises,  rights, 
and  appurtenances,"  was  sold  on  June  26, 
1914,  by  the  commissioners  and  bid  in  by 
Henry  Staton  at  $28,000,  and,  the  sale  being 
duly  confirmed  and  price  paid,  was,  on  June 
30,  1914,  c<mveyed  to  him  free  and  dear  of 
any  and  all  claims  whatsoever  exc^t  said 
prior  mortgage  of  $100,000,  and  he  in  turn  re- 
citing that  he  had  acted  in  the  matter  for  L. 
U  Staton,  E.  V.  Zoeller,  and  Job  Cobb,  the 
three  individual  defendants,  conveyed  to 
them,  their  heirs,  executors,  administrators, 
and  assigns,  "all  the  property  described  in 
his  said  conveyance  and  all  rights,  title,  and 
interests  therein  acquired  by  him  as  purchas- 
er at  said  sale,  either  by  deed  or  under  and 
by  virtue  of  said  decree,  etc"  Hiat  within 
30  days  from  said  decree  and  sale  and  con- 
veyance, to  wit,  on  July  6,  1914,  the  purchas- 
ei:s  met,  and  proceedings  were  had  as  follows, 
the  same  being  entered  on  the  minute  book 
of  the  corporation  as  "minutes  of  the  meeting 
of  the  board  of  directors  of  the  Tarboro  Cot- 
ton Factory,  held  at  the  office  of  the  con^jany 
on  July  6, 1914": 

"Present  L.  L.  Staton,  E.  V.  ZoeUer  and  Job 
Cobb,  who  remained  throaghout  the  meeting. 
Ii.  L.  Staton  was  elected  chairman  and  E.  Y. 
Zoeller  secretary  pro  tem.  The  secretary  read 
the  court  decrees  and  conveyances,  and  reported 
the  115.8  shares  of  stock  delivered  to  Henry  Sta- 
ton, attorney,  by  the  clerk  of  the  court,  had  been 
delivered  to  him.  Copies  of  the  decrees  and  con- 
veyances were  ordered  filed  with  the  minutes. 
The  vacancy  caused  by  the  resignation  of  T.  E. 
Marshall  as  secretary,  was  filled  by  the  election 
of  E.  V.  Zoeller  as  secretary  of  the  company, 
salary  to  be  determined  later.  Upon  resolutions 
unanimously  carried,  it  was  ordered  that  the 
president,  L.  L.  Staton,  and  the  secretary,  E.  Y. 
Zoeller,  issue  to  E.  Y.  Zoeller  S27.6  shares  of 
stock,  and  to  Dr.  L.  L.  Staton  627.7  shares  of 
stock  and  to  Job  Cobb  527.6  shares  of  stock,  the 
said  parties  having  agreed  that  their  interests  as 
purchasers  of  the  property  were  in  proportion 
of  one-third  each,  tliat  being  the  liability  of 
.each  as  between  themselves  on  the  indorsements 
of  notes  of  the  factory  outstanding.  Upon  reso- 
lutions, unanimously  carried,  it  was  agreed  that 
Henry  Staton  be  paid  in  stock,  61.6  shares  for 
services  rendered  and  expenses  incurred  in  as- 
sistance to  the  purchasers  and  the  company,  and 
a  certificate  for  8L0  shares  was  ordered  issued  to 


Um.  This  is  not  to  affect  in  any  wise  any  claim 
he  might  have  against  the  company  for  loans  and 
it  being  understood  also  that  as  between  the  in- 
dorsers  of  the  Mutual  Alliance  Trust  Company's 
note  he  should  be  protected  against  liability. 
The  purchase  of  the  company  by  others  liaving 
divested  H.  Li.  Staton  and  H.  O.  Bridgers  of 
stock  ownership  in  the  company,  their  duector- 
ship  therein  was  declared  terminated  and  Henry 
Staton  elected  to  fill  one  of  the  vacancies  so 
made.  The  certificates  of  stock  directed  in  the 
foregoing  to  be  issued  were  issued  and  delivered 
to  the  respective  parties.  The  president  rqMrt- 
ed  that  the  cloth  or  No.  2  Mill  was  t>eing  started 
up.  Above  minutes  read  and  approved  before 
adjournment,  E.  Y.  Zoeller,  Secretary." 

And  thereafter,  as  stated  in  the  flftb  para- 
graph of  the  judgment,  the  owners  and  hold- 
ers .  of  said  stock  continued  to  operate  said 
property  as  the  Tarboro  Cotton  Factory,  and 
contracted  the  bill  of  plaintiff  In  the  name 
of  the  Tarboro  Cotton  Factory,  and  plaintiff 
accepted  notes  of  the  Tarboro  Cotton  Factory 
in  payment  of  the  same.  TTpon  these  fticts 
and  findings,  we  concur  in  the  opinion  of 
his  honor  that  no  individual  liability  should 
attach  by  reason  of  plaintiff's  claim. 

[1]  Chapter  147,  Laws  itflS,  under  wlilch 
tills  decree  and  sale  were  had,  provides  that 
except  in  case  of  corporations  for  religions, 
charitable,  fraternal,  or  educational  purposes, 
and  except  public  service  and  banking  corpo- 
rations, whenever  stockholders,  owning  as 
much  as  one-flfth  or  piore  of  capital  stock 
of  a  corporation  shall  apply  to  the  court  by 
petition  and  allege  and  show  that  for  six 
years  preceding  no  dividoid  has  been  paid 
or  for  three  years  no  dividend  as  much  as  4 
per  cent  has  been  earned,  the  court  shall 
enter  a  decree  for  dissolution  of  the  corpora- 
tion, a  wtDding  up  of  its  affairs  and  distribu- 
tion of  its  assets,  provision  being  also  made 
looking  to  proper  notice  to  shareholders  and 
persons  having  claims  against  the  company 
or  its  property.  Standing  alone,  this  statute 
might  be  considered  as  confining  the  court, 
in  such  a  proceeding,  to  a  decree  strictly  of 
dissolution,  involving  a  destruction  of  the 
corporate  franchise,  but,  when  construed  as 
it  should  be  (Keith  v.  lockhart,  171  N.  O. 
457,  88  S.  E.  640)  In  connection  with  other 
provisions  of  our  statute  law  on  the  subject, 
notably  Revisal,  C  21,  {§  123S-1241,  the  court 
had  ample  power,  in  our  opinion,  to  enter  a 
decree  for  a  sale  of  the  franchise  with  the 
corporate  property,  transferring  the  same  to 
the  purchasers  and  conferring  upon  them  the 
right  to  reorganize  and  carry  on  the  business 
as  a  new  corporation.  Coal  &  Ice  Co.  v.  Rail- 
road, 144  N.  C.  732,  57  S.  E.  444.  These  sec- 
tions referred  to  comprise  a  distinct  suIkIIvI- 
sion  of  the  chapter  on  corporations,  entitled 
"Reorganization,"  and  section  1238,  providing 
that  whenever  the  property  and  franchise 
of  a  corporation  shall  be  sold  under  a  Judg- 
ment or  decree  of  court,  etc.,  or  under  execu- 
tion, to  satisfy  a  mortgage  debt  or  other  in- 
cumbrance thereon,  such  sale  shall  vest  In 
the  purchaser  all  the  right,  title,  interest, 
and  property  of  the  parties  to  the  action  In 
which  such  Judgment  or  decree  was  made  to 
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said  property  or  frandilse  so  sold,  subject  to 
all  the  conditions,  limitations,  and  restric- 
tions of  such  corporation  and  such  purchaser 
and  hla  associates,  not  less  than  three  in 
number,  shall  thereupon  become  a  new  cor- 
poration by  such  name  as  snch  persons  shall 
select  who  shall  be  the  stockholders  In  the 
ratio  of  the  purchase  money  by  them  con- 
tributed, and  shall  be  entitled  to  all  the 
rights  and  franchises  and  be  subject  to  all 
the  conditions,  limitations,  and  penalties  of 
such  corporation  when  property  and  fran- 
chises shall  have  been  sold,  etc. 

Section  1239  provides  that  the  purchasers 
shall  meet  within  30  days  for  the  purpose  of 
reorganizing. 

Section  1240,  that  the  persons  shall  adopt 
a  corporate  name  and  seal,  determine  the 
amount  of  capital  stock,  and  hare  power  and 
authority  to  Issue  certificates  on  such  shares 
and  amounts  as  they  see  fit 

Section  1241,  among  other  things,  that, 
within  one  month  after  organization,  it  is 
the  duty  of  the  new  corporation  to  file  a  cer- 
tificate with  the  secretary  of  state,  giving  the 
date  of  organization,  the  name,  amount  of 
capital  stock,  with  name  of  president  and  di- 
rectors, wlilcb  shall  be  recorded,  and  this 
shall  be  the  charter  and  evidence  of  the 
corporate  existence  of  the  new  corporation, 
etc.  This  section  contains,  also,  a  proviso 
that  nothing  in  the  chapter  shall  divest  or 
ImiMiir  the  lien  of  any  prior  mortgage  or  in- 
combrance,  thus  justifying  that  portion  of 
the  present  decree  that  sold,  subject  to  the 
first  mortgage  of  $100,000.  It  was  the  evi- 
dent design  and  purpose,  as  it  is  the  express 
meaning  of  these  sections,*  not  only  to  pro- 
vide a  successor  to  an  insolvent  corporation 
that  might  renew  and  carry  on  lis  business 
when  desired,  but  that  the  franchise  shall 
constitute  an  asset  enhancing  the  value  of 
the  property  to  be  distributed,  and  it  is 
clear  that  the  word  "incumbrance"  in  the 
statute  was  not  used  in  the  restricted  sense 
of  an  incumbrance  on  realty  alone,  that  is, 
an  eatete  or  interest  in  property  or  a  burden 
thereon  tending  to  diminish  its  value,  usual- 
ly in  the  form- of  a  lien,  but  embracing  the 
property  of  the  corporation,  both  real  and 
personal.  Including  its  franchise;  the  term, 
as  used  in  the  statute,  should  be  proi>erly  ex- 
tended to  any  and  every  claim  which  importe 
a  liability  to  sale  as  a  whole  by  judicial  de- 
cree. And  this  proceeding  which  contem- 
plated and  authorized  a  disposition  of  the 
oitlre  property,  including  the  frandiise,  and 
a  distribution  of  the  proceeds  among  credi- 
tors and  claimants,  who  were  notified  to  ap- 
pear, and  among  the  stockholders,  should 
there  be  a  surplus,  comes  within  the  words 
and  meaning  of  the  statute  and  justifies  and 
upholds  the  sale  and  conveyance  of  the  fran- 
chise, conferring  on  the  purchasers  the  right 
of  corporate  existence. 

[I]  The  portion  of  the  decree  which  under- 
takes to  eliminate  the  interest  of  the  old 


stockholders  by  surrender  and  cancellation 
of  their  shares  had  no  direct  effect  on  the 
right  of  the  parties.  These  old  holders  had  a 
right,  of  course,  to  share  in  the  assets  If 
there  was  a  surplus,  and  that  is  allowed 
them  by  the  decree,  but  so  far  as  the  new 
corporation  is  concerned,  the  judicial  sale 
under  the  stetute  effectually  destroyed  or 
annulled  their  holdings,  and  the  case  stands, 
as  stated,  as  upon  a  sale  of  the  corporation 
franchise  and  property  as  a  whole,  designat- 
ed in  the  recitel  only  as  a  "going  concern." 

[3]  Holding  then  the  property  and  fran- 
chise with  the  right  to  organize  thereunder, 
the  question  recurs  on  the  conduct  of  the 
parties  and  its  proper  significance  after 
their  purchase.  By '  reference  to  the  min- 
utes, it  will  appear  that,  within  the  30  days 
as  reqtilred  by  the  statute,  they  met  and 
apportioned  the  stock  among  the  three  de- 
fendante,  except  61  shares  allotted  to  Henry 
Staton  for  his  services.  They  elected  a  pres- 
ident and  secretory.  By  clear  Inference,  they 
affirmed  the  old  directorate  except  H.  Ii.  Ste- 
ton  and  H.  C.  Bridgers,  whose  office  was  de- 
clared terminated,  and  H.  L.  Staton  elected 
to  fill  one  of  the  vacancies,  and  thereafter 
they  continued  to  operate  the  factory  as  be- 
fore, and,  in  such  operation,  contracted  pres- 
ent debt  in  the  corporate  name.  True,  they 
did  not  adopt  a  new  seal  and  name,  that  is, 
a  different  name,  nor  determine  anew  on  the 
amount,  that  is,  on  a  different  amount  of  cap- 
ital stock,  nor  have  they  as  yet  filed  their 
certificate  with  the  secretary  of  stete,  as  con- 
templated and  directed  by  section  1241.  As 
to  the  name,  the  language  of  the  statute  is 
"shall  *  •  »  become  a  new  corporation  by 
such  name  as"  they  (the  purchasers)  "stiall 
select" ;  nor  is  there  express  requirement  in 
1239  and  1240  that  there  shall  be  a  differ- 
ent name  and  seal.  This  is  usually  desirable, 
but  there  seems  to  be  nothing  to  prevent  the 
purchasers  from  adopting  the  old  seal  and 
name  if  they  see  proper,  nor  from  determin- 
ing on  the  old  number  of  shares;  and  as  to 
filing  the  certificate,  this  is  not  made,  in  such 
cases,  a  condition  precedent  to  corporate  ex- 
istence. Where  parties  have  no  charter  and 
are  proceeding  to  form  one,  section  1140  pro- 
vides that  corporate  existence  shall  com- 
mence at  the  time  of  filing  the  certificate  with 
the  secretary  of  state,  but  here  the  purchas- 
ers already  had  a  charter  by  reason  of  their 
purchase  and  the  statute  applicable.  Section 
1241,  provides  that  they  shall,  within  one 
month  from  ito  organization,  file  the  certifi- 
cate conteining  certein  statemente  with  the 
secretory  of  state,  a  copy  of  which,  duly  cer- 
tified, shtill  be  recorded  In  the  office  of  the 
superior  court  derk  of  the  principal  place  of 
business,  which  shall  be  its  charter  and  evi- 
dence of  its  corporate  existence. 

These  omissions,  If  they  were  such,  were 
no  doubt  due  to  the  fact  that,  in  ito  recitals, 
the  decree  stoted  that  it  was  to  the  interest 
of  all  parties  that  the  corporation  be  sold 
as  a  going  concern,  and  the  purchasers  may 
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have  thought  (erroneously  thought)  that  they 
were  restricted  to'  the  provisions  of  the  old 
charter  In  the  respects  suggested,  but  they 
were  evidently  acting  in  good  faith  about  It, 
and,  on  a  proper  consideration  of  these  pro- 
ceedings, we  are  by  no  means  confident  that 
these  parties  did  not  become  a  corporation 
de  Jure,  that  Is,  with  a  charter  or  law  au- 
thorizing It,  they  have  complied  substantially 
with  the  charter  requirements  looking  to  a 
completed  organization ;  and  very  certain  we 
are  that,  as  to  this  claimant,  they  became  at 
least  a.  corporation  de  facto,  that  is,  having 
a  charter  and  law  which  authorized  it,  they 
have  made,  in  good  folth,  an  attempt  at  or- 
ganization with  a  colorable  compliance  with 
the  charter  requirements,  followed  by  user 
of  the  corporate  powers,  or  some  of  them. 

[4]  So  far  as  the  state  is  concerned,  the 
final  distinction  between  the  two  is  that  one 
can  successfully  resist  a  suit  by  the  state 
or  sovereign  which  created  It,  brought  direct- 
ly to  test  the  rightfulness  of  its  existence,  and 
the  other  cannot,  but,  as  to  individuals  who 
have  dealt  with  It  as  a  corporation,  as  In  this 
instance,  there  Is  no  essential  difference,  and 
actors  or  owners  of  both  are  alike  protected 
from  individual  liability  for  debts  except  to 
the  extent  that  the  charter  or  act  of  In- 
corporation provides.  College  v.  Riddle,  165 
N.  C,  211,  81  S.  a  283;  Commissioners  v. 
McDaniel,  52  N.  C.  107;  Burke  v.  Elliott,  20 
N.  C.  355-359,  42  Am.  Dec.  142;  Tar  Kiver 
Nav.  Co.  V.  Neal,  10  N.  O.  520;  Union  Water 
Co.  V.  Kean,  52  N.  J.  Eq.  Ill,  27  aU.  1016; 
Board  of  Ed.  v.  Berry,  62  W.  Va.  433,  59  S. 
R  169,  125  Am.  St.  Hep.  975;  Flnnegan  v. 
Noerenberg,  52  Minn.  239,  53  N.  W.  1150,  18 
L.  R.  A.  778,  38  Am.  St.  Rep.  552;  Mining 
Co.  V.  Woodbury,  14  Cal.  424,  73  Am.  Dec. 
658 ;  Judah  v.  Amer.  Live  Stock  Asso.,  4  Ind. 
333;  2  Cook  on  Corporations  (7th  Ed.)  5  C37; 
Clark  on  Corporations,  c.  3,  p.  86;  10  Cyc. 
262;  8  Amer.  &  Eng.  Enc.  (2d  Ed.)  pp.  248, 
249.  In  College  v.  Riddle,  supra,  the  court 
approved  the  definition  of  a  corporation  de 
t&cto  given  in  10  Cyc,  to  wit: 

"That  there  must  be  a  statute  under  which  it 
miglit  organize,  a  bona  fide  attempt  to  organi;!e 
pursuant  to  the  statute,  and  an  actual  user  of 
corporate  powers  incident  to  such  organization." 

Upholding  a  conveyance  of  property  by 
such  a  corporation,  the  opinion  said  further: 

"And  as  such,  and  in  reference  to  third  per- 
sons, it  could  take  and  hold  property  and  exei- 
cise  all  the  powers  of  a  corporation  de  jure" 
(citing  Pinnei^an  v.  Noerenburg.  52  Minn.  239, 
63  N.  W.  1150,  18  L.  R.  A.  778,  38  Am.  St. 
Rep.  552;  Investment  Co.  v.  Davis,  7  Ind.  T. 
152,  104  S.  W.  573,  15  Ann.  Cas.  1134;  Mai^ 
shall  V.  Keach,  227  IIL  35.  81  N.  E.  29,  118 
Am.  St  Rep.  247,  10  Ann.  Cas.  164 ;  1  Clark  & 
Marshall  on  Corporations,  {  81), 

— and  further: 

"Its  powers  to  act  could  -only  be  drawn  in 
question  by  the  state  on  suit  regularly  entered." 

In  Board  of  Education  v.  Berry,  It  was 
held,  among  other  things: 


"If  there  has  been  a  bona  fide  effort  to  comply 
with  the  law  to  effectuate  an  incorporation  and 
the  persons  affected  thereby  have  acquiesced 
therem,  and  have  exercised  the  functions  per- 
taining to  the  corporation,  it  becomes  a  de  facto 
corporation  whose  corporate  existence  cannot  be 
litigated  in  actions  between  private  individuals 
nor  between  private  individuals  and  the  assumed 
corporation.  And,  again,  if  a  corporation  de 
facto  exists,  it  may  exercise  the  povrera  aasom- 
ed,  and  the  question  of  its  havmg  a  right  to 
exercise  them  will,  be  deemed  one  that  can  be 
raised  only  by  the  state." 

If  It  be  conceded  therefore  that,  in  this 
dnstance,  there  has  not  been  substantial  com- 
pliance with  the  law  as  to  organization,  con- 
stituting a  corporation  de  jure,  we  are  of 
opinion  on  this  record  that  these  purchasers, 
holding  a  charter  which  gave  them  the  au- 
thority, have  met  all  the  requirements  as  to 
a  corporation  de  facto,  and  have  beoi  prop- 
erly protected  from  individual  liability. 

[{,  I]  We  have  purposely  refrained  from 
resting  our  opinion  on  the  position  of  Incor- 
poration by  estoppel,  whldi  was  also  suggest- 
ed for  defendants.  That  doctrine  is  recog- 
nised in  proper  instances,  but  it  usually  ariaes 
In  cases  where  one,  having  received  value 
from  an  assumed  corporation  and  under  ob- 
ligations for  It,  is  seeking  to  resist  recovery, 
on  the  ground  solely  that  the  alleged  cor- 
poration had  no  existence.  It  ia  an  equitable 
doctrine  resting  la  part  on  the  ground  of 
value  having  passed  and  under  circumstances 
which  render  it  unjust  that  the  suggested  de- 
fense be  upheld.  It  is  very  rarely,  if  ever, 
allowed  where  tne  claimant,  having  extended 
credit  or  value  towards  the  alleged  corpora- 
tion, is  seeking  to  recover  his  debt.  In  such 
case,  no  estoppel  arises  from  the  mere  fact 
that  a  creditor  tA  claimant  has  dealt  with 
defendant  as  a  corporation,  and  unless  there 
is  one  eitbto  de  jure  or  de  facto,  the  members 
can,  ordinarily,  be  held  Uable  as  partners. 
See  Bain  v.  Clinton  Loan  Asso.,  112  X.  C. 
248,  17  S.  EX  154;  Hanstein  v.  Johnson,  112 
N.  C.  253,  17  S.  E.  155;  Clark  on  Corpora- 
tions, pp.  99,  103. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  court  is  affirmed. 

Affirmed. 


(174    N.    C.   MS) 

WOOD  V.  STATON  et  aL    (No.  68.) 

(Supreme  Court  of  North  Carolina.    Oct  10, 
1917.)  , 

Appeal  from  Superior  Court,  Edgecombe  Coun- 
ty;   Whedbee,  Judge. 

Action  by  John  B.  Wood  against  L.  L.  Staton 
and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

James  Mi  Norfleet,  W.  0.  Howard,  and  A  W. 
MacNair,  all  of  Tarboro,  for  appellant  G.  M. 
T.  Fountain  &  Son,  of  Tarboro,  for  appellees. 

HOKE,  J.  For  the  reasons  stated  in  tb« 
above  opinion  of  Fuel  Co.  v.  Tarboro  Cotton 
B''actory  et  al.,  93  S.  E.  790,  and  on  exactly 
similar  facts,  a  judgment,  denying  individoal 
liability,  is  affirmed. 

Judgment  affirmed. 
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AMERICAN  POTATO  CO.  v.  JENNBTTB 
BROS.  CO.    (No.  17.) 

<Supreme  Court  of  North  Carolina.     Oct  10, 
1917.) 

1.  Evidence   <s=>178(6)   —  Secondabt   Evi- 
dence—Contents  OF  Letter. 

In  an  action  for  damages  for  refusal  to  re- 
•ceive  potatoes  purchased  by  defendants,  evidence 
was  competent  to  prove  the  contents  of  a  lost 
letter  embodying  defendants'  order,  particularly 
where  plaintiff's  letter  of  three  days  later  was 
in  answer  to  it  and  indicated  its  contents;  the 
evidence  bearing  directly  on  the  main  issu^  con- 
cerning alleged  mistake  in  the  contract. 

2.  Evidence  <8=»178(6),  179(2)  —  Skcondaby 
Evidence— Contents  of  wbitino. 

The  original  writing  is  always  the  best  evi- 
dence of  its  own  contents,  and  its  production  is 
required,  if  the  paper  can  be  had;  but  when  it 
is  lost,  or  the  adverse  party  fails  to  produce  it, 
when  notified  to  do  bo,  parol  evidence  of  its 
contents  becomes  competent. 

3.  Saixs  <S=»3S2— Refusal  to  Bjeokivs  GK>ods 
— Actio  n— Eviden  ce. 

In  an  action  for  damages  for  refusal  to  re- 
ceive a  lot  of  potatoes  sold  defendants  and  for 
reformation  of  the  contract,  evidence  relevant 
to  the  question  of  damages  was  admissible, 
whether  the  contract  was  or  was  not  reformed. 

4.  Evidence  €=263(1)  —  Osteb  of  Compko- 
MisE— Explanation. 

It  was  competent  to  show  why  defendants 
made  offer  of  compromise,  and  that  it  was  not 
an  admission  of  liability  for  any  portion  of  the 
sum  claimed  by  plaintiffs. 
&.  Tbial  ®=9S1— Fobu  of  Exception  to  Evi- 
dence. 
An  exception  not  specifying  the  particular 
part  of  th«  evidence  alleged)  to  be  incompetent, 
there  being  more  than  one  subject  embraced  by 
it,  was  objectionable  in  form. 

6.  Evidence    ®=383(12)— Pleadinqs— Intbo- 

DUCnoN   OF  PABT. 

Where  plaintiffs  used  in  evidence  sections 
C  and  6  of  the  complaint,  and  only  fragmentary 
parts  of  sections  5  and  7  of  the  answer,  the 
court  properly  admitted  sections  5  and  6  of  the 
answer;  defendants  being  entitled  to  the  wbcde 
and  the  other  parts  of  the  two  sections  of  the 
answer  being  explanatory  of  the  parts  introduc- 
ed by  plaintiffs. 

7.  Tblal  ®=s>352(1)— Submission  of  Issues— 

FOBIC. 

The  trial  court  need  not  adopt  any  particu- 
lar form  of  issues,  provided  those  submitted  to 
the  jury  embrace  all  essential  questions  in  con- 
troversy, and  each  party  hae  an  opportunity 
to  present  clearly  and  fully  his  contentions, 
'both  as  to  fact  and  law. 
&  Tbial  ^=»352(1)— Fbamino  IssuEa 

Issues  must  be  framed  so  that,  when  an- 
swered by  the  jury,  they  will  form  the  basis  of 
a  judgment  settling  the  controversy;  if  they 
are  defective  in  such  respect,  so  that  judgment 
cannot  be  rendered  upon  theio,  it  is  ground  for 
reversaL 

9.  Tbial  ®=>351(5)— Issues— Rejection. 

Where  the  issues,  accepted  by  the  court 
and  to  which  the  jury  responded^  were  those 
made  by  the  pleadings,  coextensive  with  the 
controversy,  covering  the  whole  ground,  and  af- ' 
fording  plaintiffs  fair  opportunity  to  present 
their  case  fully  and  without  any  hindrance,  the 
conrt  properly  rejected  the  issues  tendered  by 
plaintiffs. 

10.  CoMTRAOTS  $=>323(1)  —  Bbeach  —  Readi- 
ness TO  Comply— Question  foe  Juky. 

Whether  plaintiffs  were  ready,  able,  and 
willing  to  comply  with  the  true  contract  be- 
tiveen  the  parties  was  an  issue  of  fact,  properly 


only  for  the  jury;   there  being  evidence  to  sup- 
port the  finding  on  the  issue. 

11.  Sales  ^s»3S1  —  Action  foe  Buyer's 
Breach — Readiness  to  Pebfobu— Bubden 
OF  Peoof. 

In  an  action  for  damages  for  refusal  to  re- 
ceive a  lot  of  potatoes  sold  defendants,  the  bur- 
den on  the  issue  whether  plaintiffs  were  ready, 
able,  and  willing  to  comply  with  the  true  con- 
tract was  with  plaintiffs. 

12.  Trial  <&=>256(1)— Instbuctions— Duty  to 
Request.    ' 

If  plaintiffs  desired  fuller  or  more  pertinent 
instructions,  they  should  have  requested  them. 

13.  Reformation  of  Instruments  $=»25  — 
Mistake  in  Contract  —  Reading  of  In- 
strument. 

In  deciding  the  question  whether  there  was 
any  evidence  of  mistake  in  a  contract  for  the 
sale  of  potatoes,  it  is  of  no  consequence  that  the 
instrument  was  read  by  the  parties. 

14.  Reformation  of  Insibuments  ^=>16  — 
Mistake  in  Contbact. 

Mistake  of  the  contracting  parties,  to  jus- 
tify a  reformation  of  the  contract,  must  have 
been  common  to  both  parties,  or  induced  by  the 
fraud  of  one  and  the  mistake  of  the  other,  and 
may  occur  either  in  the  formal  statement  of  the 
agreement  in  the  instrument,  or  in  some  mat- 
ter causing  the  agreement  to  be  made,  or  to 
which  it  is  to  be  applied. 

15.  Reformation  of  Instruments  ®=>20  — 
Mistake— Fraud. 

If  both  parties  to  a  contract  were  mistakes, 
equity  will  adjust  the  form  of  expression  to  the 
true  agreement,  or,  if  one  has  misled  the  other, 
particularly  when  it  was  to  obtain  the  contract, 
his  act  may  amount  to  fraud,  and  equity  Will 
aid  the  injured  party  in  rectifying  the  mistake. 

16.  Evidence  <3=433(6)  —  Parol  Xegotta- 
tionb— Mistake. 

Though  negotiations  leading  to  the  execution 
of  a  written  contract  are  merged  in  it  at  law, 
in  equity  they  are  competent  to  show  the  real 
agreement,  to  correct  mistake  in  the  instrument 
and  do  justice. 

17.  rba-ormation  of  instruments  ®=»45(15) 
—  Mistake  and  Fraud  —  Sufficiency  of 
Evidence. 

In  an  action  for  damages  for  refusal  to  re- 
ceive a  lot  of  potatoes  sold  defendants  and  for 
reformation  of  the  contract,  evidence  held  to 
show  that  plaintiffs  either  intended  defendants 
to  understand  the  contract  in  accordance  with 
their  mistake,  or,  if  not,  that  they  intended  to' 
mislead  defendants,  and  commit  a  deception 
equivalent  to  a  fraud. 

Appeal  from  Superior  Court,  Paaquotank 
County;    Daniels,  Judge. 

AcUoa  by  the  American  Potato  Company 
against  the  Jennette  Bros.  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
No  error. 

The  action  was  brought  to  recover  $469.40, 
as  damages  for  refusing  to  receive  a  certain 
lot  of  potatoes  wblch,  It  Is  alleged,  the  de- 
fendants contracted  to  buy.  The  case  was 
here  "before,  and  is  reported  la  172  N.  O.  1, 
89  S.  E.  791.  The  defendaots,  who  failed  in 
the  farmer  appeal,  have  amended  their  orig- 
inal answer,  and  asked  for  a  reformation  of 
the  contract  dated  October  25,  1912,  which 
provided  that  plaintiffs  should  ship  under  it, 
and  deliver  to  the  defendants  at  Elizabeth 
City,  800  sacks  of  cobblers  and  200  sacks  of 
White  Bliss  potatoes,  at  prices  named,  they 
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"to  be  of  tbe  beet  qnallty  shipped  from  Aroos- 
took county,"  state  of  Maine,  by  the  plain- 
tiffs; while  defendants  allege  that  plaintiffs 
contracted  to  sell  and  ship  to  them  "1,000 
bags  of  seed  potatoes  of  the  same  quality  and 
kind  which  the  defendants  had  purchased 
through  Mr.  Corey  the  year  before."  Defend- 
ants further  allege: 

"That  said  order  of  the  defendants  was  sent 
to  plaintiffs  in  a  letter  on  or  about  the  22d  day 
of  October,  1912,  and  the  receipt  of  the  order 
was  acknowledged  by  the  plaintiffs  in  a  letter 
dated  October  25,  1912;  that  these  two  letters 
contained  the  true  contract  between  the  parties. 
and  that  it  was  clearly  understood  and  agreed 
between  the  parties  that  the  potatoes  so  bought 
by  the  defendants  and  sold  by  the  plaintiffs 
should  be  the  same  kind  and  quality  that  the  de- 
fendants had  bought  from  Mr.  Corey  the  year  be- 
fore, but  through  mutual  mistake,  or  tHe  mistake 
of  these  defendants,  induced  by  the  fraud  of  the 

Slaintiffa,  who  sent  the  paper  Exhibit  A'  to  the 
efendants  in  a  letter  acknowledging  receipt  of 
this  order  and  accepting  it,  and  represented  that 
'Exhibit  A'  covered  the  contract  which  had  been 
made  between  the  pardes,  these  defendants  sign- 
ed the  said  'Exhibit  A' ;  that  these  defendants 
signed  the  said  exhibit  through  mistake,  fully 
b^evlng  that  tiie  language  in  said  contract  that 
the  potatoes  should  be  the  best  quality  shipped 
from  Aroostook  county  by  the  first  party  covered 
and  was  intended  to  guarantee  to  ihem.  the 
quality  of  potatoes  they  had  obtained  from  Mr. 
Corey  the  year  before,  and  that  the  plaintiffs 
wrongfully,  unlawfully,  and  fraudulently  mis- 
led tne  defendants  into  this  belief,  and  wrong- 
fully, unlawfully,  and  fraudulently  induced  the 
said  defendants  to  sign  the  'Exhibit  A'  under 
the  mistake  and  belief  that  they  were  buying 
the  same  quality  and  kind  of  potatoes  they  had 
purchased  the  year  before  from  Mr.  Corey,  who 
-nas  conducting  this  correspondence  for  the 
plaintiffs,  and  these  defendants  would  not  have 
signed  the  said  'Exhibit  A'  but  for  tliis  mistak- 
en beliet" 

Defendants  then  ask  for  Judgment  that  the 
contract  be  corrected  accordingly,  so  that  It 
will  express  the  true  agreement  as  they  have 
alleged  It.  The  Jury  returned  the  following 
verdict: 

"(1)  Was  it  agreed  between  the  plaintiff  and 
defendant,  at  the  time  of  the  sale  of  the  potatoes 
'in  question,  that  said  potatoes  should  be  just 
as  ^od  as  Uiose  purchased  by  defendant  through 
D.  W.  Corey  the  previous  year?    Answer:   Yes. 

"(2)  If  80,  was  said  provision  omitted  from 
the  written  contract,  B^ibit  A.,  by  the  mutual 
mistake  of  the  parties,  or  the  mistake  of  defend- 
ant, induced  by  the  fraud  of  the  plaintiff?  An- 
swer:  Yes. 

"(3)  Was  the  plaintiff  ready,  able,  and  willing 
to  comply  with  its  contract  as  alleged?  An- 
swer:   No. 

"(4)  Did  the  defendant  wrongfully  refuse  to 
take  the  potatoes  and  pay  for  the  same?  An- 
swer: No, 

"(5)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:   Nothing." 

Judgment  was  entered  on  the  verdict,  and 
the  plaintiffs  appealed. 

O.  J.  Spence  and  Aydlett  &  Simpson,  all  of 
Elizabeth  City,  for  appellants.  Ehringhaus 
&  Small,  of  Elizabeth  City,  for  appellees. 

WALKER,  J.  There  are  numerous  errors 
assigned  by  the  plaintiffs,  nearly  all  of  them 
relating  to  the  Issues,  evidence,  and  the 
charge.  We  will  consider  them  seriatim  and 
In  the  order  they  are  presented. 


[1]  Tlrst  The  first  exception  refers  to  Oie 
contents  of  the  letter  dated  October  22.  1912, 
which  had  been  lost ;  and  we  do  not  see  why 
the  evidence  was  not  competent  to  prove 
what  was  in  It,  and  esi)eclally  as  the  letter 
of  October  25, 1912,  was  an  answer  to  It.  and 
indicated  what  was  Its  contents.  The  object 
tn  proving  the  contents  of  the  letter  dated 
October  22d  was  to  show  that  defendants  had 
ordered  potatoes  of  the  kind  and  quality  de- 
scribed in  their  amended  answer;  that  is,  the 
kind  which  were  of  the  same  quality  as  those 
which  had  been  ordered  by  them  from  the 
plaintiffs,  through  Mr.  Corey,  the  year  be- 
fore. It  bears  directly  upon  the  main  Issue 
concerning  the  mistake  in  the  contract. 

[2]  The  original  writing  la  always  the  best 
evidence  of  its  contents,  and  its  production  Is 
required  by  the  law,  If  the  paper  can  be  bad ; 
but  when  It  Is  lost,  or  the  adverse  party 
falls  to  produce  It  when  notified  to  do  so, 
I)arol  evidence  of  Its  contents  then  becomes 
competent,  aa  It  is  the  best  that  la  obtain- 
able. McKelvey  on  Evidence  (2d  Ed.)  pp.  429, 
430,  431,  SI  273,  274.  It  may  be  said.  In 
this  connection,  that  the  sixth  exception  was 
properly  overruled,  as  the  letter,  known  as 
Exhibit  D,  was  in  itself  evidence  as  to  the 
contents  of  the  lost  letter,  or,  at  least.  Is  In- 
timately connected  with  it  In  a  material  re- 
spect, and  throws  light  upon  the  Issues.  It 
also  forms  a  part  of  the  general  correspond- 
ence between  the  itartles. 

[3, 4]  Second.  The  next  six  exceptions  ara 
untenable,  as  the  evidence  was  relevant  to 
the  question  of  damages,  whether  the  con- 
tract was,  or  was  not,  reformed.  It  was 
clearly  admissible  for  the  purpose  of  showing 
the  condition  and  quality  of  the  potatoes 
which  were  delivered  to  the  defendants ;  and 
as  to  the  twelfth  exception,  or  that  part  of  It 
referring  to  the  offer  of  compromise.  It  was 
competent  to  show  why  the  offer  was  made, 
and  that  it  was  not  an  admission  of  liability 
for  any  portion  of  the  stun  claimed  by  tbe 
plaintiffs.  If  this  was  not  true,  it  was 
harmless,  as  the  offer  was  not  accepted. 

[S]  Tbe  exception  is  further  objectlonabk 
in  tbrrn,  as  it  does  not  specify  the  particular 
part  of  the  evidence  which  is  incompetent; 
there  being  more  than  one  subject  embraced 
by  It.  If  the  exception  was  addressed  to  that 
part  which  relates  to  tbe  compromise,  and 
this  seems  to  be  the  case,  we  luive  already 
dealt  with  it  It  is  stated  In  tbe  thirteenth 
exception  that  tbe  court  admitted  the  evi- 
dence as  to  the  compromise  In  answer  to 
plaintiffs'  testimony.  It  also  appears  by  tbe 
letter  of  February  18,  1913,  that  pUlntlff  al- 
so offered  to  settle  on  a  basis  that  caused  It 
a  loss  of  about  $160. 

[I]  Tbe  court  properly  admitted  sections 
5  and  6  of  the  answer,  as  plaintiffs  had  used 
in  evidence  the  corresponding  sections  of  the 
complaint,  and  only  fragmentary  parts  of 
sections  6  and  7  of  the  answer.  Defendants 
were  entitled  to  tbe  whole,  as  the  other  parts 
of  the  two  sections  of  the  answ^  were  ex- 
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planatory  of  the  parts  Introduced  by  fbe 
plaintiffs. 

Third.  The  next  eight  exceptions,  Includ- 
ing the  twenty-second,  relate  to  the  value  of 
the  potatoes  and  their  condition,  and  more 
esi)eclally  to  the  difference  In  quality  from 
those  sold  to  defendants,  and  other  custom- 
ers, in  1812.  The  question  of  damages  Is  in- 
cluded within  the  scope  of  the  pleadings,  as 
well  as  that  of  reformation  of  the  contract. 
It  also  may  be  said  that  this  evidence,  or  a 
large  part  of  It,  was  corroborative  of  the  de* 
fendants'  testimony. 

[7]  Fourth.  The  court  is  not  required  to 
adopt  any  particular  form  of  Issues,  so  that 
those  submitted  embrace  all  essential  ques- 
tions In  controversy,  and  each  party  has  an 
opportunity  to  present  fairly  and  fully  his 
contentions,  both  as  to  fact  and  law.  We 
said  In  Clark  v.  Guano  Co.,  144  N.  a  64,  66 
S.  B.  8SS,  119  Am.  St  Rep.  931: 

"The  court  below  need  not  submit  issues  in 
any  particular  form.  If  they  are  framed  in 
sach  a  way  as  to  present  the  material  matters 
in  dispute,  and  so  as  to  enable  each  of  the  par- 
ties to  have  the  full  benefit  of  his  contention  be- 
fore the  jury,  and  a  fair  chance  to  develop  his 
ease,  and  if,  when  answered,  iba  issues  are  suf- 
ficient to  determioe  the  rights  of  the  parties 
and  to  support  the  judgment,  the  requirement 
of  the  statute  is  fully  met"— citine*  Hatcher  v. 
Dabbs,  133  N.  O.  239,  45'  S.  B.  Rt2 ;  Falkner 
T.  Pilcher,  187  N.  C.  449,  49  S.  E.  945;  Jack- 
son v.  Telegraph  Co.,  139  N.  O.  347,  SI  S.  B 
1016,  70  L.  R.  A.  738. 

To  the  same  effect  is  Conningbam  v.  Rail- 
road Ca,  139  N.  a  427,  61  S.  B.  1029,  2  L. 
R.  A.  (N.  S.)  921;  WUson  ▼.  Cotton  Mills, 
140  N.  C.  63,  62  8.  B.  260. 

la  the  very  recent  case  of  Power  Co.  v. 
Power  Co.,  171  N.  C.  at  page  268,  88  S.  B.  at 
page  353,  we  said: 

"Issues  are  sufficient  when  they  subn^it  to  the 
jary  proper  inquiries  as  to  all  the  essential  mat- 
ters or  the  determinative  facts  of  the  contro- 
versy. Zollicoffer  v.  Zollicoffer,  168  N.  O.  826 
[84  S.  B.  849] ;  Batcher  v.  Dabbs,  133  N.  G. 
iSO  [45  S.  B.  562].  The  form  of  the  issues  is 
of  little  or  no  consequence,  if  those  wliich  are 
submitted  to  the  jury  afford  each  party  a  fair 
chance  to  present  his  contention  in  the  case, 
so  far  as  it  is  pertinent  to  the  controversy.  Carr 
V.  Alexander,  169  N.  C.  666  [86  S.  E.  613].  .  Is- 
sues should  be  framed  upon  the  pleadings,  and 
not  upon  the  evidence,  tioins  v.  Indian  Train- 
ing School,  169  N.  C.  736  [86  S.  B.  629]." 

[I]  We  have  paused  to  consider  this  mat- 
ter again,  as  there  seems  to  be  some  misun- 
derstanding in  regard  to  it;  the  same  excep- 
tion appearing  In  many  appeals  to  this  court. 
Of  course,  issaes  must  be  so  framed  as,  when 
answered  by  the  jury,  they  will  form  the 
basis  of  a  Judgment  settling  the  controversy. 
If  they  are  defective  in  this  resx>ect.,  so  that 
Judgment  cannot  be  rendered  upon  them,  it 
is  groimd  for  reversal;  but,  if  otherwise,  it 
is  not,  as  the  cases  cited  above  will  show. 

[SI  In  this  case  the  Issues  accepted  by  the 
court,  and  to  which  the  jury  have  responded, 
cover  the  whole  ground,  and  afforded  the 
plalDtiffs  a  fair  opportunity  to  present  their 
case  fully  and  without  any  hindrance  or  prej- 


udice, and  the  court  properly  rejected  the  is- 
sues tendered  by  the  plaintiffs,  as  the  others 
were  those  made  by  the  pleadings  and  were 
coextensive  with  the  controversy. 

[10, 11]  Fifth.  The  other  exceptions,  not 
considering  those  which  are  merely  formal, 
.were  taken  to  the  charge  of  the  court.  After 
reading  it  carefully,  we  do  not  see  how  in- 
structions could  more  distinctly  and  clearly, 
and  with  greater  fullness,  have  presented 
the  case  to  the  Jury  in  all  of  its  phases.  It 
surely  stated  correctly  the  law  bearing  upon 
the  Issues,  as  It  "arose  upon  the  evidence," 
and  an  intelligent  jury  could  not  have  mis- 
understood it  Whether  the  plaintiffs  were 
ready,  able,  and  willing  to  comply  with  the 
true  contract  was  an  issue  of  fact,  proper 
only  for  the  Jury;  there  being  evidence,  as 
we  think,  to  support  the  finding  on  the  third 
Issue,  and  strong  evidence,  too.  The  burden 
as  to  this  issue  was  properly  laid  upon  the 
plaintiffs. 

[12]  Sixth.  There  were  no  prayers  for 
instructions,  and  no  motion  to  nonsuit  If 
the  plaintiffs  wanted  fuller  or  more  pertinent 
Instructions,  they  should  have  requested 
them.  Simmons  &  Ward  v.  Davenport  140 
N.  C.  407,  53  S.  B.  225,  and  other  cases  cited 
under  it  in  Lyon's  Digest  P-  S3.  But  we  will 
assume,  as  suggested  In  plaintiffs'  brief,  that 
a  motion  to  nonsuit  was  made,  and  refused, 
which  would  raise  the  question  whether  there 
was  any  evidence  of  mistake  in  the  contract, 
as  alleged  in  the  answer  and  mentioned  in  the 
first  two  Issues.  We  are  of  opinion  that 
there  was. 

[13]  It  is  of  no  consequence,  in  deciding 
this  question,  tliat  the  Instrument  was  read 
by  the  parties.  Penfleld  v.  Village  of  New 
Rochelle,  18  App.  Div.  83,  46  N.  X.  Supp. 
460.  affd.  In  160  N.  Y.  697,  65  N.  E.  1096; 
Bush  V.  Hicks,  60  N.  T.  298;  34  Cya  99;  West 
V.  Suda,  69  Conn.  60,  36  Atl.  1015. 

[14,  IS]  It  is  said  in  the  Penfleld  Case. that 
the  fact  if  It  be  a  fact  that  the  parties,  or 
either  of  them,  read  the  deed  proposed  to  be 
corrected,  does  not  affect  the  right  to  have  it 
reformed.  If  they  mistakenly  believed  that  it 
expressed  the  terms  of  the  actual  contract  be- 
tween them,  or  corresponded  therewith.  The 
mistake  must  be  common  to  both  parties  to 
the  transaction,  or  Induced  by  the  fraud  of 
one  and  the  mistake  of  the  other  (Wilson  y. 
Land  Ca,  77  N.  C.  445),  and  may  occur  d- 
ther  in  the  formal  statement  of  tb^r  agree- 
ment in  the  instrument  or  in  some  matter 
causing  the  agreement  to  be  made,  or  to 
which  It  is  to  be  applied.  Kerr,  P  &  M.  p. 
416;  Leake  on  Contracts,  p.  172.  If  both  par- 
ties were  mistaken,  equity  will  adjust  the 
form  of  expression  to  the  true  agreement; 
or,  if  one  of  the  parties  has,  by  mlsrepresen* 
tation  or  other  wrongful  conduct,  misled  the 
other,  and  especially  when  It  was  done  for 
the  purpose  of  obtaining  the  contract,  his  act 
may  amount  to  fraud,  and  equity  will  aid  the 
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injured  party  in  rectifying  the  mistake.  Kerr 
on  F.  &  M.  pp.  412,  413,  as  to  tlie  evidence 
sufficient  to  show  the  mistake: 

"By  the  general  rule  of  the  common  law,  if 
there  be  a  contract  which  has  been  reduced  into 
writing,  verbal  evidence  is  not  allowed  to  be 
given  of  what  passed  between  the  parties,  ei- 
ther before  the  written  instrument  was  made,  or 
during  the  time  it  was  in  a  state  of  preparation, 
BO  as  to  add  to  or  subtract  from,  or  in  an; 
manner  to  vary  or  qualify,  the  written  con- 
tract. A  court  of  equity,  however,  admits  such 
evidence,  whether  the  purpose  of  the  suit  be  to 
rectify  or  rescind  an  agreement." 

In  Wendt  v.  Diemer,  9  Kan.  App.  481,  53 
Pac.  1003,  It  Is  said: 

"In  the  trial  of  such  case,  where  one  of  the 
principal  questions  is  to  determine  what  were 
the  actual  terms  of  the  contract  as  agreed  upon 
by  the  parties,  it  is  not  error  for  the  court  to 
permit  one  of  the  parties,  in  giving  his  evidence, 
to  tell  ail  that  was  said  at  the  time  the  con- 
tract was  made  between  the  parties,  and  also  to 
state  incidentally  what  was  said  by  a  third  par- 
ty who  assisted  in  making  the  contract,  al- 
though his  interest  therein,  if  any,  does  not  ap- 
pear."   Kerr  on  F.  &  M.  415,  416. 

And  In  34  Cyc.  980, 981,  and  notes,  where  it 
Is  said,  in  regard  to  the  proof  of  a  material 
mistake  In  a  deed  or  contract: 

"The  general  rules  of  evidence  govern  as  to 
competency,  materiality,  relevancy,  and  such 
other  qualifications  as  make  facts  admissible  in 
proof.  Anything  which  shows  the  intention  or 
.  actual  contract  of  the  parties  is  material,  and 
any  evidence  which  goes  to  show  the  real  inten- 
tion of  the  parties  is  admissible,  whether  it  be 
by  way  of  conduct,  or  documentary  in  nature. 
•  •  *  Evidence  must  not  be  too  remote,  how- 
ever, but  in  support  of  the  issue.  It  should 
also  be  contemporaneous  with,  or  anterior  to,  the 
instrument  intended  to  be  reformed.  •  •  •  It 
is  competent  to  prove  the  mistake  by  admissions 
of  the  parties,  original  instructions,  and  the  tes- 
timony of  the  attorneys  connected  with  the  ex- 
ecution of  the  instrument." 

[16]  It  Is  also  stated  there  that  the  great 
mass  of  authorities  have  adopted  what  is 
considered  to  be  the  general  rule  that  parol 
evidence  Is  admissible  to  show  mistake  or 
fraud.  Id.  p.  982.  While  negotiations  lead- 
ing up  to  the  execution  of  the  contract  are 
merged  In  it  at  law,  they  are  competent  in 
equity  to  show  what  was  the  real  agreement, 
for  the  purpose  of  correcting  the  instrument 
and  doing  Justice.  Bobinson  v.  WlUonghby, 
65  N.  C.  520 ;  Insurance  C!o.  v.  Boyle,  21  Ohio 
St.  119 ;  Place  v.  Johnson,  20  Minn.  219  (Gil. 
198)  and  especially  Jones  v.  Warren,  134  N. 
O.  390,  46  S.  B.  740.  The  court  held  In  Arch- 
er v.  McLure,  166  N.  C.  140,  143,  81  S.  E. 
1081,  1082,  Ann.  Cas.  1916C,  180: 

"1.  Equity  will  reform  a  written  instrument, 
when  such  is  necessary  to  make  it  express  the 
intention  of  the  contracting  parties,  which  by 
reason  of  mutual  mistake,  or  the  mistake  of  the 
draftsman,  it  fails  to  do,  if  no  intervening  or 
superior  equities  of  third  persons  have  arisen 
by  reason  of  the  mistake ;  this  not  coming  with- 
in the  rule  that  parol  evidence  will  not  be  re- 
ceived to  vary  the  terms  of  a  written  contract 

"2.  It  is  required  that  the  proof  of  the  mis- 
take t>e  dear,  strong,  and  convincing,  where  a 
written  contract  is  sought  to  be  reformed ;  the 
burden  of  proof  being  on  the  party  seeking  the 
equitable  relief,  and  the  question  as  to  whether 


the  proof  meets  this  requirement  is  one  for  tiie 
jury,  and  not  for  the  court,  to  decide. 

"3.  The  doctrine  is  elementary  that  parol  eri- 
.dence  is  not,  in  general,  admissible  between  the 
parties  to  vary  a  written  instrument ;  but  it  is 
equally  well  settled  that  mistake,  fraud,  surprise, 
and  accident  famish  exceptions  to  the  general 
principle,  and  parol  evidence,  in  any  case 
brought  within  one  of  the  exceptions,  is  admit- 
ted to  vary  the  writing,  so  far  as  to  make  it  ac- 
cord with  the  true  intention  and  agreement  of 
the  parties.  These  exceptions  rest  upon  the 
liighest  motives  of  policy  and  expediency,  or  otli- 
erwise  an  injured  party  would  generally  be  with- 
out remedy." 

So  it  was  held  in  Knapp  v.  White,  23  Conn. 
529,  that  letters  written  by  the  parties  dur- 
ing negotiations  for  the  purpose  of  maldng 
the  contract  are  competent.  In  equity,  to  show 
what  it  was,  and  that  It  was  mistakenly 
written,  where  reformation  of  it  is  sought  by 
the  complainant ;  and  in  Morrison  v.  Jones, 
31  Mont  154,  77  Pac.  507,  a  concurrently  exe- 
cuted instrument  tending  to  show  the  true 
character  of  a  deed,  was  intended  to  be  a 
mortgage.  In  Van  Tuyl  v.  W.  F.  Ins.  Co, 
56  N.  Y.  657,  the  court,  in  an  action  to  reform 
a  policy,  admitted  parol  evidence  to  show 
that  It  was  to  conform  to  the  policies  of  a 
certain  other  company,  and  also  admitted  a 
policy  of  that  company,  In  order  to  correct 
the  policy  in  suit,  so  that  It  would  agree  with 
it  Referring  to  the  quantum  of  proof,  it  has 
been  said: 

"What  constitutes  such  clear,  satisfactory, 
and  sufficient  evidence,  as  to  make  the  case  go 
one  way  or  the  other,  depends  upon  the  duu^  , 
acter  of  testimony,  the  coherency  of  the  entire  ' 
case,  and  the  force  of  documents,  circumstances, 
and  facts  introduced."  34  Cyc  ppl  9S4,  985, 
986.  i      yi^         ,         , 

If  we  examine  the  proof  before  as  In  the 
light  of  these  authorities,  there  can  be  no 
doubt  that  there  was  suffident  evidence  for 
the  Jury  to  pass  upon.  Of  course,  we  refer 
the  question  of  the  quantum  of  proof  to  the 
Jury,  after  they  are  instructed  that  It  most 
be  clear,  strong,  and  convincing.  L^ew  ▼. 
Hewett,  138  N.  C.  6,  60  S.  B.  459;  King  v. 
Hobbs,  139  N.  C.  171.  61  S.  E.  911 ;  White  v. 
Carroll,  147  N.  C.  334,  61  S.  E.  19g;  Gray  v. 
Jenkins,  151  N.  &  82,  66  S.  E.  644.  It  was 
said  in  Sills  v.  Ford,  171  N.  C  at  page  736, 
88  S.  E.  at  page  637: 

"There  was  suffident  proof  of  the  mistake  for 
the  consideration  of  the  jury."  King  v.  Hobbs. 
139  N.  C.  171,  51  S.  E.  911.  "Whether  it  wS 
clear,  strong,  and  convincing  l)eing  a  question 
for  the  jury."     Lehew  v.  Hewett,  supra. 

The  letter  of  October  25,  1912,  from  the 
plaintiffs  to  the  defendants,  refers  to  the  let- 
ter of  the  22d  of  the  same  month  as  having 
l}een  received,  and  then  states: 

"We  have  booked  your  order  for  1,000  sacks 
seed  potatoes."    (ItaUcs  ours.) 

It  further  says: 

"I  remember  well  the  stock  you  got  last  year. 
It  was  grown  on  the  College  Seed  Farm.  We 
had  25  acres  on  same  farm  this  year,  and  grew 
2,995  barrels.  ♦  •  •  I  know  what  you  want, 
and  we  have  it.  •  •  ♦  We  can  spare  you 
any  part  of  2,000  more  cobblers  just  as  good 
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as  yoQ  had  last  year,  if  nnsold  when  we  hear 
from  you.  •  •  •  \Ve  inclose  contract  for  1,- 
000  sacks.  Please  execute  and  return  copy  to 
us." 

The  proof  shows  the  contents  of  the  lost 
letter  of  October  22, 1912,  and  that  It  ordered 
seed  potatoes  of  the  kind  described  in  de- 
fendants' amended  answer.  This  order,  as 
the  letter  of  October  25th  shows,  was  accept- 
ed, or  "booked."  The  contract  was  signed 
and  returned  by  defendants  in  their  letter  of 
November  3,  1912,  and  the  receipt  of  it  is  ac- 
knowledged in  plaintiffs'  letter  of  November 
7,  1912,  which  stated: 

"Yours  3d,  inclosing  contract  for  1,000  sacks 
of  potatoes  signed.  Note  you  can  us$  more,  but 
my  price  is  too  high.  My  price  is  not  too  high 
for  what  you  want.  •  *  •  I  can  spare  you 
500  to  700  more  good  ones,  if  unsold  when  I 
hear  from  you,  at  the  same  price.  •  •  •  I 
shipped  you  potatoes  last  year  when  I  could 
have  taken  $1  a  sack  more.  We  have  booked 
your  order  and  can  carry  them  ourselves." 

In  addition  to  -the  letters,  there  was  much 
oral  evidence  as  to  the  terms  of  the  defend- 
ants' offer  to  buy  seed  potatoes  made  in  the 
lost  letter  of  October  22,  1912,  which  would 
be  clear,  strong,  and  convincing  to  us,  if  we 
bad  to  pass  upon  its  weight  and  sufficiency, 
and  the  letters  impart  to  It  a  well-nigh  con- 
clusive force.  The  defendants,  even  if  they 
read  the  contract,  might  naturally  have  been 
misled  by  its  language.  "The  best  potatoes 
shipped  from  Aroostock  county"  might  also 
have  been  of  the  same  kind  and  quality  as 
those  that  the  defendants  had  bought  from 
Mr.  Corey  the  year  before,  and  the  mistake 
as  to  the  meaning  would  be  one  of  fact  and 
not  one  of  law. 

[17]  It  Is  perfectly  evident  that  plaintiffs 
eltber  intended  the  defendants  to  so  under- 
stand the  contract,  or,  if  they  did  not,  there 
Is  evidence  in  the  papers,  as  well  as  outside, 
that  they  intended  to  mislead  them,  and 
commit  a  deception  which  is  equivalent  to  a 
fraud.  Plaintiffs'  selection  of  either  horn  of 
this  dilemma  wUl  not  affect  the  result.  We 
believe  that  the  contract  could  be  reformed 
npon  the  documentary  evidence  alone,  if  we 
were  sitting  as  chancellors,  and  not  merely 
dealing  with  the  verdict  of  a  Jury.  The  let- 
ter of  October  22,  1913,  was  clear  in  Its 
terms,  as  shown  by  the  witnesses,  and  dis- 
tinctly ordered  potatoes  of  the  kind  bought 
by  defendants  in  1912,  and  the  letter  of  Oc- 
tober 25,  1913,  in  which  the  contract  was  in- 
closed, promised  to  sell  to  defendants  any 
part  of  a  lot  of  2,000  sacks  "just  as  good  as 
yon  had  last  year."  Unless  the  plaintiffs 
Intended  to  deceive  the  defendants,  this  let- 
ter meant  that  the  inclosed  contract  com- 
plied with  the  terms  of  the  promise  made  in 
the  letter  inclosing  It,  and  was,  therefore, 
calculated  to  impress  defendants  with  the  be- 
lief, when  they  signed  the  contract,  that  it 
corresponded  with  the  promise.  There  are 
other  considerations  and  circumstances  which 


justify  our  conclusion  that  Judge  'Daniels 
committed  no  error  at  the  trlaL 
No  error. 


(121   Va.   522) 
MATOAKA  COAL  CORP.  v.  CLINCH 
VALLEY  MINING.  CORP. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 
20,  1917.) 

1.  Appeal  anu  Ehbob  ^=>966(1)  —  Continu-  ' 
ANCB  «=»7— Right  to  Conxinuahcb— Dis- 
cretion OF  COUET. 

A  motion  for  continuance  is  addressed  to 
the  court's  discretion  and  although  an  appellate 
court  will  review  the  action  of  the  trial  court, 
it  will  not  reverse  its  judgment  upon  such  mo- 
tion, unless  plainly  erroneous. 

2.  Continuance  ®=>26(3)—Gbot;nd— Absent 
Witness— DiUGKNCK. 

There  was  no  abuse  of  discretion  of  trial 
court  in  refusing  defendant  a  continuance  on 
the  ground  of  absent  witness,  who  resided  in ' 
another  state,  but,  when  the  case  was  called 
had  departed  therefrom  for  his  healthy  and 
though  witness  was  largely  interested  in  de- 
fendant company,  it  took,  no  steps  to  b^ve  him 
prescn^  while  knowing  that  the  case  would  be 
called  tor  trial. 

3.  Mines  anu  Minebals  €=>6S^)— Leabs— 
Instructions  —  Excuses  for  Failube  to 
Perform — Unavoidable  Delay. 

A  strike  of  men  employed  and  a  sUght  land- 
slide on  the  rails  of  a  coal  railroad,  which  was 
removed  in  a  few  days,  were  not  an  excuse  for 
failure  to  operate,  sufficient  to  show  unavoid- 
able delay  or  circumstances  beyond  the  control 
of  defendant,  and  require  an  instruction  on 
failure  to  operate  to  refer  to  unavoidable  delay. 

4.  ^ines  and  Minerals  €=>€8(2)  —  Coal 
Lease — EixcusEs  fob  Failure  to  Pebfobu. 

Where  a  contract  provided  for  forfeiture  if 
the  defendant  failed  to  mine  coal  for  certain 
period,  and  plaintiff  had  already  given  notice 
that  it  would  demand  forfeiture  if  the  contract 
were  not  fulfilled,  the  mere  giving  of  notice,  on 
discovering  that  the  defendant  was  not  perform- 
ing after  the  time  when  the  forfeiture  first  ac- 
crued, did  not  ^ive  the  defendant  an  added 
period  during  which  nonperformance  would  not 
work  forfeiture. 

5.  Mines  and  Minebaxs  ®=>68(2)— Mining 
Rights — Leases— Construction. 

Where  one  clause  of  a  coal  lease  provided 
for  forfeiture  ipso  facto  on  cessation  for  three 
months  to  operate,  a  further  clause,  providing 
that  on  failure  to  perform  the  contract  for  a 
period  of  80  days  the  lessor  at  his  option  could 
work  a  forfeiture,  did  not  extend  the  time  dur- 
ing which  failure  to  operate  would  not  work  a 
forfeiture. 

6.  Mines  and  Minerals  ®=>70(6)— Fobfei- 
tube  of  Leases— Instructions. 

Where  a  coal  lease  provided  for  forfeiture 
on  failure  to  operate  and  pay  royalties  for  three, 
months,  an  instruction  that  if  defendant  failed 
to  pay  the  royalties  they  sliould  find  for  plain- 
tiff, unless  they  believe  "that  the  same  was 
waived"  by  the  plaintiff,,  was  not  ambiguous  as 
open  to  the  construction  that  the  word  waived" 
applied  to  royalties  and  not  forfeitures. 

7.  Mines  and  Minerals  <S=>70(6)— Lease  of 
Coal  Land— Ejectment — Instbuctions. 

Where  the  amount  of  teat  due  under  a  coal 
lease  exceeded  the  value  of  all  prasonalty  on 
the  premises,  failure  of  an  instruction  to  refer 
to  Code  1904,  §  2796,  requiring  proof  in  eject- 
ment that  there  was  no  sufficient  distress  upon 
the  premises,  was  immaterial. 
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8.  Minks  and   Minebau   «=>6S(2)— Forfbi- 
TUBE  OF  Coal  Leases— Obounds  or  For- 

FEITITBE. 

Where  a  cpal  lease  provided  for  forfeiture 
on  failure  to  perform  covenants  or  on  failure 
to  operate  for  three  months,  and  the  lessor  based 
verbal  notice  of  forfeiture  on  the  failure  to  op- 
erate, but  waei  required  in  a  bill  of  particalars 
to  set  out  the  grounds  of  forfeiture,  the  lessee 
having  alleged  that  no  ground  of  forfeiture  had 
previously  been  declared,  lessee  was  not  en- 
titled to  an  instruction  that  if  lessor  declared  on 
one  forfeiture  he  must  recover  thereon,  not  up- 
on any  other. 

9.  Ejectment  «=»46  —  Pabtieb  —  Pabty  in 
Possession. 

One  who  operated  mines  under  a  contract 
from  the  lessee  was  not  a  party  in  actual  pos- 
seseion  within  the  meaning  of  Code  1904,  § 
2726,  stating  the  parties  to  an  ejectment  pro- 
ceeding, his  possesion  being  subordinate  to  pos- 
session of  the  leasee  of  the  entire  tract,  regard- 
less of  whether  his  contract  was  a  subletting. 

10.  PaBTIES  ®=982— NqNJOINDEB— E>ffect. 
Under  Code  1904,   f  2726,   providing  that 

"the  person  actually  occupying  the  premises  and 
any  person  claiming  title  thereto,  or  claiming 
any  interest  therein  adversely  to  the  plaintiff 
may  also,  at  the  discretion  of  the  plaintiff,  be 
named  defendants  in  the  declaration,"  the  pres- 
ence of 'the  occupant  i^  not  essential  to  the  ju- 
risdiction of  the  court,  and  if  the  claimant  of 
the  premises  who  is  sued  does  not  appropriately 
raise  the  point,  and  defends  the  action  npon  the 
merits,  he  is  bound  by  the  judgment. 

11.  Pasties  ®=80(4)— Nonjoindeb— Genkbal 
Issue. 

Defendant  lessee  in  ^ectment  proceedings 
has  no  right  to  raise  under  the  general  issue  the 
question  of  deficiency  of  parties  in  that  another 
was  the  person  actually  occupying  the  premises, 
such  matter  bein"  in  abatement  and  not  in  bar, 
and  therefore  necessary  to  be  pleaded. 

12.  Ejectment  «=»70  —  Pleas  —  Plea  in 
Abatement. 

Code  1904,  i  2734,  restricting  defendants  in 
ejectment  to  the  plea  of  the  general  issue,  refers 
only  to  pleas  in  bar  and  does  not  preclude  pleas 
in  abatement 

13.  Pasties  €=>S0(4)— Nonjoindeb— Genxbal 

ISSUB 

In  view  of  Code  1904,  {  3260,  prohibiting 
plea  in  abatement  after  answer,  where  the  les- 
see in  ejectment  proceedings  pleaded  the  general 
issue,  nonjoinder  of  a  necessary  defendant  was 
foreclosed  to  him. 

14.  EaTectment  «=»88  —  Evidence  —  Admis- 
sibility. 

In  ejectment  a  contract  between  a  person 
not  a  party  and  defendant  lessee,  whereby  the 
third  person  operated  the  premises  leased,  was 
properly  excluded. 

15.  Ejectment  «=»110— Instbuctton. 

In  ejectment  proceedings,  an  instruction  that 
unless  defendant  was  actually  occupying  the 
premises  plaintiff  could  not  recover  was  prop- 
erly refused,  where  defendant  had  a  contract 
with  a  third  person  by  which  he  held  and  op- 
erated the  premises. 

E)rror  to  Circuit  Court,  Tazewell  County. 

Ejectment  by  the  Clinch  Valley  Mining 
Corporation  against  the  Matoaka  Coal  Cor- 
poration. Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  Instructions  given  at  the  Instance  of 
the  plaintiff  were: 

No.  1.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  defend- 
ant company  ceased  to  mine  and  ship  coal  from 
the  leased   premises,   described  in  the  deed   of 


lease  introduced  in  evidence  in  this  caae,  from 
the  11th  day  of  August,  1916^  to  or  after  the 
12th  day  of  November,  1916,  they  shall  find  for 
the  plaintiff,  unless  the  jury  believes  tliat  the 
plaintiff  waived  this  cause  of  forfeiture. 

No.  2.  Section  12  of  the  lease  provides  as 
follows :  "If  at  any  time  during  the  existence  of 
this  lease  the  lessee,  his  assigns  or  successors, 
shall  cease  for  the  period  of  three  months  to 
operate  the  mines  in  the  manner  usual  and  here- 
in contemplated,  then  such  failure  shall,  ipso 
facto,  work  a  forfeiture  of  this  lease,  and  there- 
upon all  improvements  placed  upon  said  prop- 
erty shall  become  the  property  of  the  lessor, 
unless  the  delay  is  unavoidable  and  caused  by 
circumstances  beyond  the  control  of  the  les- 
see:" When  the  defendant  entered  into  the 
lease,  it  obligated  itself  to  work  the  mines  on 
the  defendant's  premises,  according  to  the 
terms  of  the  lease,  and  to  provide  the  necesssry 
funds  for  so  doing.  If  it  ceased  to  operate  the 
mines  for  want  of  funds,  that  was  not  a  delay 
that  was  unavoidable  or  caused  by  circumstanc- 
es beyond  its  control.  The  plaintiff  bad  the 
right  to  stand  on  the  letter  of  its  lease,  and  to 
refuse  defendant  further  indulgence  for  breach- 
es of  such  lease;  and  if  you  find  that  on  Octo- 
ber 7th  the  plaintiff  told  the  defendant  that 
in  the  future  it  would  stand  on  the  strict  letter 
of  its  lease,  and  that  future  indnlgence  would 
not  be  granted,  and  that  the  defendant  did  not 
operate  the  mines  on  plaintiff's  property  from 
August  11,  1916,  until  November  12,  1916,  you 
should  return  your  verdict  for  the  plaintiff. 

No.  3.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  defend- 
ant company  failed  to  pay  to  the  plaintiff  the 
rents  or  royalties  flue  for  coal  mined  by  said 
defendant,  under  the  terms  of  the  deed  of  lease 
introduced  In  the  evidence  in  this  case,  and 
the  failure  to  pay  the  same  continued  for  a  pe- 
riod of  more  than  30  days  prior  to  the  institution 
of  this  suit,  then  they  shall  find  for  the  plain- 
tiff, unless  the  jury  believe  the  same  was  waiv- 
ed by  the  plaintiff. 

No.  4.  The  defendant  company  acquired  the 
lease  by  assignment.  It  took  over  the  lease 
and  became  the  owner  of  it,  and  It  must  be  held 
to  have  had  notice  of  all  the  facts  disclosed 
and  all  the  recitals  contained  in  the  lease,  in- 
cluding paragraph  12,  which  gives  the  right  <it 
forfeiture  for  failure  to  operate  the  mines  for 
three  months,  and  the  defendant  cannot  be  heard 
to  say  that  it  did  not  know  of  such  provision. 
Robinson  v.  Crenshaw,  84  Va.  348,  356,  5  8. 
B.  222;   Lamar  v.  Hale,  79  Va.  147,  160. 

The  instructions  given  at  the  instance  of 
the  defendant  ^ere: 

No.  1.  The  court  instructs  the  jury  that  he 
who  alleges  a  forfeiture  must  prove  it  by  a  pre- 
ponderance of  the  evidence. 

No.  2.  The  jury  is  further  instructed  that 
where  a  lessor,  after  knowledge  of  the  breach 
of  a  covenant  or  condition  for  which  he  could 
enforce  a  forfeiture,  expressedly  or  impliedly 
recognized  the  continuance  of  tiie  tenancy,  ha 
thereby  waives  the  forfeiture  for  such  breach, 
and  is  afterwards  precluded  from  asserting  it 

No.  3.  The  court  instructs  the  jury  that  a 
waiver  of  the  forfeiture  set  out  in  the  lease,  or 
any  of  them,  may  be  either  express  or  implied; 
it  ma^  be  by  word  or  by  acts.  All  that  is  neces- 
sary in  order  to  constitute  such  a  waiver  is  for 
the  plaintiff,  after  discovering  the  ground  of 
forfeiture  had  arisen,  to  continue  to  recognUe 
the  lease  as  being  in  existence.  18  Amer.  Eng. 
Encyc.  of  Law,  382. 

No.  6.  The  court  instructs  the  jury  that  u 
the  defendant  departed  from  the  terms  of  the 
lease  for  which  a  forfeiture  is  claimed  with  the 
acquiescence  of  the  plaintiff,  or  if  such  de- 
parture on  the  part  of  the  defendant  was  caused 
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b7  condoct  of  .the  plaintiff  which  reasonably 
induced  the  defendant  to  believe  that  the  plain- 
tiff did  not  intend  to  enforce  a  forfeiture  in  case 
of  such  a  departure,  then  the  plaintifl  is  es- 
topped from  asserting  such  forfeiture.  18 
Amer.  Eng.  Encr.  Law,  383;  Hukill  t.  Myers, 
36  W.  Va.  639,  16  S.  B.  151 ;  Bandol  v.  Scott, 
110  Cal.  590,  42  Pac.  976. 

No.  7.  The  court  instructs  the  Jury  that,  if 
they  belieTe  from  the  evidence  that  the  plain- 
tiff released  the  defendant  from  the  payment 
of  royalties  accrued  prior  to  April,  1916,  then 
the  plaintiff  waived  its  right  to  declare  the  for- 
feiture of  the  lease  by  reason  of  the  failure  to 
pay  said  royalties. 

No.  8.  The  court  instructs  the  Jury  that  the 
plaintiff  cannot  claim  a  forfeiture  for  failure 
to  pay  royalties  which  it,  the  plaintiff,  refused 
to  accept. 

No.  9.  The  court  instructs  the  Jury  that,  if 
they  believe  from  the  evidence  that  the  plaintiff, 
by  its  words  or  acts,  caused  the  defendant  to 
believe  that  it  would  not  insist  upon  a  forfei- 
ture for  failure  of  the  defendant  to  comply  with 
the  terms  and  conditions  of  the  leose,  and  there- 
by lulled  the  defendant  into  security,  and  caused 
It  to  do  or  fail  to  do  something  which  was  con- 
trary to  its  duties  under  the  lease,  and  which 
otherwise  it  would  have  done,  then  such  words 
and  acts  of  the  plaintiff  was  a  waiver  of  its 
right  to  insist  upon  a  forfeiture  for  such  act. 

No.  10.  The  court  instructs  the  jury  that  the 
lease  does  not  permit  the  plaintiff  to  claim  a 
forfeiture  for  failure  to  work  the  mines  ac- 
cording to  approved  methods  of  modern  mining, 
unless  the  evidence  shows  that  the  question  of 
whether  or  not  they  were  being  worked  in  ap- 
proved modem  methods  was  referred  to  arbi- 
trators in  accordance  with  provision  7  of  the 
lease,  and  that  the  defendant  failed  to  carry  out 
the  findings  and  judgment  of  said  arbitrators. 

No.  11.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  defend- 
ant ceased  for  the  period  of  three  months  to 
operate  the  mines  in  the  manner  as  contemplat- 
ed in  the  lease,  still  such  failure  did  not  work  a 
forfeiture  of  the  lease  unless  the  delay  was 
avoidable  by  the  defendant  and  caused  by  cir- 
cumstances within  the  control  of  the  defendant. 
If  such  delay  was  unavoidable  and  caused  by 
circumstances  beyond  the  control  of  the  lessee, 
then  such  cessation  is  not  a  cause  of  forfeiture. 

No.  15.  The  court  instructs  the  Jury  that 
even  though  the  lease  shown  in  evidence  pro- 
vides that  the  failure  of  the  lessee  to  operate 
the  mines  in  the  manner  usual  and  therein 
contemplated,  for  the  period  of  three  months, 
shall,  ipso  facto,  work  a  forfeiture  of  the  lease 
this  language  means  no  more  than  that  the  lease 
shall  be  forfeited  upon  the  failure  to  operate 
for  the  time  specified  upon  the  election  of  the 
lessor.  The  mere  failure  to  work  for  three 
months  does  not,  of  itself,  operate  to  forfeit  the 
lease. 

And,  after  argument  by  counsel  the  Jury 
retired  and  rendered  the  following  verdict: 

"We,  the  Jury,  on  the  issue  joined,  find  for 
the  plaintiff  that  It  recover  from  the  defendant, 
who  was  in  possession  thereof  at  the  commence- 
ment of  this  action,  possession  of  the  land  in 
its  declaration  specified,  and  that  it  is  entitled  to 
the  same  in  fee  simple.  Henry  Harrisson,  Fore- 
man." 

Instmctloiis  refused  defendant  are; 

No.  4.  The  court  instructs  the  Jury  that.  If 
the  plaintiff  declared  a  forfeiture  on  one  ground 
with  knowledge  of  other  grounds  of  forfeiture, 
be  mnst  stand  or  fall  upon  the  ground  of  for- 
feiture whidi-  he  declared,  and  if  he  fails  to  «s- 
tablish  his  right  to  declare  a  forfeiture  on  such 
ground,  then  the  verdict  must  be  for  the  defoid- 
•at 

S3  S.E.-fil      . 


No.  5.  The  court  instructs  the  Jury  that  even 
if  the  terms  of  the  lease  were  violated  in  every 
particular,  yet  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  knew  of  these  viola- 
tions and  failed  to  elect  and  declare  a  forfeiture 
on  account  thereof,  but  continued  to  recognize 
the  lease  as  in  existence  after  such  knowled^, 
then  the  plaintiff  waived  his  right  to  declare  a 
forfeiture  by  reason  of  said  violation. 

No.  13.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  opera- 
tion of  the  mines  was  not  resumed  between  Au- 
gust 11th  and  November  17tb,  because  the  plain- 
tiff and  defendant  agreed  in  order  to  properly 
work  the  mines  additional  capital  was  necessary, 
and  that  the  said  defendant  should,  before  re- 
suming operations,  procure  SIO.OOO,  additional 
capital  stock,  then  the  defendant  had  a  reason- 
able time  within  which  to  raise  said  additional 
capital,  and  the  Jury,  in  estimating  the  time 
which  was  to  elapse  before  the  plaintiff  could 
declare  a  forfeiture  under  the  twafth  clause  ot 
the  deed  of  lease,  must  deduct  such  reasonable 
time. 

No.  14.  The  Jury  are  Instructed  that  under  the 
twelfth  clause  of  the  lease  shown  in  evidence 
the  covenant  against  ceasing  to  operate  the 
mines  for  the  period  of  three  montns,  in  the 
manner  usual  and  therein  contemplated,  was  not 
broken  until  the  expiration  of  the  last  hour 
of  the  last  day  of  such  three  months'  period, 
during  which  the  operation  contemplated  under 
the  lease  had  ceased.  And  they  are  further  in- 
structed that  under  the  twenty-third  clause  of 
the  said  lease,  before  the  lessor  has  the  option 
to  declare  the  said  lease  forfeited  for  the  failure 
to  perform  any  of  the  covenants  and  agreements 
in  the  lease,  the  breach  of  the  covenant  must 
continue  for  SO  days  after  such  breach,  so  that, 
unless  the  jury  believe  from  the  evidence  that 
the  defendant  not  only  ceased  to  operate  the 
mines  in  the  manner  usual  and  contemplated  in 
the  lease,  for  the -period  of  three  months,  but 
that  such  failure  continued  for  the  further  peri- 
od of  30  days  after  the  lapse  of  such  three 
months'  cessation  of  work,  or,  in  other  words, 
that  the  plaintiff  ceased  to  operate  the  mine  for 
three  months  and  30  days,  then  no  forfeiture 
was  incurred  and  the  jury  must  find  for  the 
defendant. 

No.  16.  The  court  instructs  the  Jury  that  al- 
though the  twelfth  clause  of  the  lease  shown  in 
evidence  in  this  action  provides  that  "if  at  any 
time  during  the  existence  of  this  lease  the  lessee. 
his  assigns,  or  successors  shall,  for  the  period  oi 
three  months,  cease  to  operate  the  mines  in  the 
manner  usual  and  herein  contemplated,  then  such 
failure  should,^  ipso  facto,  work  a  forfeiture  of 
this  lease,"  this  language  only  means  that  upon 
the  failure  of  the  lessee  to  work  the  mines  for 
the  period  of  three  months  in  the  manner  usual 
and  contemplated,  then  such  failure  shall,  at 
the  option  of  the  lessor,  work  a  forfeiture.  And 
the  }ury  is  further,  instructed  that  before  the 
Clinch  Valley  Ooal  Mining  Corporation  can 
elect  to  treat  the  lease  as  forfeited,  for  the  fail- 
ure of  the  lessee  to  operate  the  mines  in  the 
manner  usual  and  contemplated  under  the  lease, 
and  before  the  Clinch  Valley  Mining  Company 
can  maintain  an  action  of  ejectment,  based  upon 
the  forfeiture  of  the  lease  by  the  lessee  for  the 
failure  to  perform  this  condition,  the  said  Clindi 
Valley  Coal  Mining  Company  must  first  demand 
that  the  lessee  perform  the  condition.  And 
they  are  farther  instructed  that,  unless  they 
believe  from  the  evidence  that  such  demand  ot 
performance  was  made  by  the  Clinch  Valley 
Coal  Mining  Corporation  of  the  Matoaka  Coal 
Company,  they  must  find  for  the  defendant. 

No.  18.  The  court  instructs  the  jury  that  un- 
less they  believe  from  the  evidence  that  thr 
Matoaka  Coal  Corporation  was  actually  occupy- 
ing the  premises  set  out  in  the  declaration  filed 
in  this  action,  at  the  time  of  service  of  th« 
dedaration  and  notice,  then  the  plaintiff  cannot 
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recove?  In  this  action,  and  your  verdict  shonld 
be  for  the  defendant 

The  defendant  also  otTered  the  following 
Instruction: 

No.  1.  The  court  instructs  the  Jurr  that  for- 
feitures are  not  favored  in  law,  and  that  he  who 
alleges  a  forfeiture  must  prove  it  by  a  prepon- 
derance of  the  evidence. 

But  the  court  modified  gaid  instruction  so  as 
to  read  as  follows:  "The  court  instructs  the 
jury  that  he  who  alleges  a  forfeiture  must  prove 
It  by  a  preponderance  of  the  evidence." 

B.  Randolph  Hlck%  of  Norfolk,  and  J. 
Powell  Royall,  of  Tazewell,  for  plaintiff  In 
error.  Greever,  Gillespie  &  Divine,  of  Taze- 
well, and  A.  T.  Seymour,  of  Columbus,  Ohio, 
for  defendant  In  error. 

KEJjliX,  J.  This  Is  an  action  of  ejectment 
wrought  by  the  Clinch  Valley  Mining  Corpora- 
tion against  the  Matoaka  Goal  Corporation 
to  enforce  the  forfeiture  of  a  lease  of  coal 
ianid  and  regalnt  possession  of  the  leased 
premises.  Thesei  corporations  wiU.  herein- 
after, for  convenience  and  brevity,  be  desig- 
nated as  plalntlfT  and  defendant.  There  was 
A  verdict  and  Judgment  for  the  plaintiff, 
and  the  defendant  brings  the  case  here  upon 
a  writ  of  error. 

The  plaintiff  is  the  owner  of  a  tract  of  coal 
land  In  Tazewell  county,  which  in  Jidy,  1913, 
It  leased  in  writing  to  one  Thomas  P.  Bos- 
well  for  a  period  of  30  years.  The  particu- 
lar provisions  of  this  lease,  so  tar  as  ma- 
terial, win  hereinafter  appear.  Boswell  as- 
signed the  lease  at  once  to  a  corporation 
called  the  Pocahontas  Mining  Company,  and 
this  company  shortly  thereafter  entered  into 
possession  of  the  leased  premises.  Installed 
a  coal  mining  plant  thereon,  and  continued 
to  operate  the  same  until  the  fall  of  1914, 
when  it  became  a  bankrupt,  and  Its  affairs 
were  taken  In  charge  by  the  United  States 
District  Court  for  the  Eastern  District  of 
Virginia,  sitting  as  a  court  of  bankruptcy. 
In  due  course  of  the  proceedings  In  that 
court,  the  lease  was  sold  on  March  6,  1915, 
at  public  auction,  and  was  bid  in  by  0.  M. 
Kaylor  for  the  benefit  of  himself  and  cer- 
tain associates.  The  plaintiff,  the  Clinch 
Valley  Mining  Corporation,  was  a  creditor 
Of  the  bankrupt  corporation,  and  knew  and 
approved  of  the  sale  to  Kaylor.  At  the  let- 
ter's request,  the  trustee  in  bankruptcy, 
with  the  approval  of  the  court,  made  a  deed, 
dated  March  22,  1915,  to  the  defendant,  Ma- 
toaka Coal  Corporation,  which  almost  im- 
mediately assumed  the  possession  and  opera- 
tion of  the  property  and  plant,  and  continued 
the  same  with  results  most  unsatisfactory 
and  disappointing  to  itself  and  to  the  lessor, 
until  shortly  before  this  action  was  instituted. 

The  record  contains  in  great  detail  the 
history  of  this  coal  lease,  with  all  of  Its 
vicissltudeB  and  the  many  negotiations  be- 
tween the  lessor  and  the  lessee  looking  to  its 
continued  operation.  This  history  and  these 
n^otlatlons,  however,  are  not  material  at  the 


present  stage  of  the  case,  except  as  tbey  bear 
upon  the  correctness  of  certain  rulings  of 
the  court  at  the  trial ;  and,  in  so  far  as  tbns 
material,  they  will  sufficiently  appear  in  con- 
nection with  a  discussion  of  the  various  as- 
signments of  error  which  we  shall  now  pro- 
ceed to  consider. 

[f,  2]  The  first  eCTor  assigned,   and   one 
which  Is  very  seriously  relied  upon,  is  that 
the  court  improperly ,  refused  a  continuance 
upon  the  motion  of  the  defendant.    The  mo- 
tion was  based  upon  the  absence  of  one  J. 
R.  Chamberlain,  whom  the  defendant  wished 
to  use  as  a  witness.    This  party  resided  in 
North  Carolina,  was  largely  interested  in  the 
defendant  company,  and  had  not  been  sum- 
moned as  a  witness.    It  is  contended  and  may 
be  conceded  that  the  case  was  called  for 
trial,  and  a  trial  ordered  by  the  court,  earli- 
er In  the  term  than  counsel  for  defendant 
anticipated;    but  upon  their  own   showing 
they  had  no  reason  to  suppose  tliat  a  trial 
would  not  be  had  during  the  term,  and  no 
steps  had  been  taken  to  have  the  witness  in 
readiness  to  attend.    The  motion  was  for  a 
continuance,  not  for  a  mere  postponement  to 
a  later  day  in  the  term;   but  the  defendant 
was  not  in  a  position  to  ask  for  either  a  con- 
tinuance or  postponement,  because  when  the 
case  was  first  called  Mr.  Chamberlain  was 
out  of  reach,  having  started  from  his  home 
in  North  Carolina  on  a  trip  to  Florida  for  a 
period  of  rest,  and  to  recuperate  his  health, 
apparently  leaving  no  information  by  which 
he  could  be  located.    The  condition  of  his 
health  was  not  such  as  to  have  prevented  his 
attendance  as  a  witness;   for  counsel  stated 
to  the  circuit  court,  and  they  reiterate  hi 
their  brief,  that  there  would  have  been  "no 
trouble  in  getting  him,"  If  they  could  have 
located  him  after  finding  that  they  would 
have  to  go  to  trial.     The  plaintiff  and  its 
counsel  had  done  nothing  to  lead  the  oppo- 
site side  to  suppose  that  a  trial  would  not 
be  demanded,  and  the  nature  and  spirit  of 
the  controversy   was  such   as  to    specially 
charge  them  with  notice  that  any  effort  to 
continue  the  case  would  be  resisted.    More- 
over, so  far  as  the  record  discloses,  the  tes- 
timony  of   this  witness  would   have   heed 
largely  If  not  wholly  cumulative,  and  quite 
unlikely  to  have  affected  the  result. 

"A  motion  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  court  under  all  the 
circumstancca  of  the  case,  and,  although  an  ap- 
pellate court  wiU  review  the  action  of  the  trial 
court,  it  will  not  reverse  its  Judgment  upon  snch 
motion,  unless  plainly  erroneous."  Payne  v. 
ZeU.  as  Va.  294,  295  [36  S.  B.  379]. 

This  familiar  and  well-settled  rule  is  not 
controverted  by  counsel  for  defendant,  but 
they  maintain  that  the  instant  case  does  not 
fall  within  its  influence.  We  are  of  a  con- 
trary opinion.  In  our  view  of  Hie  evidence 
upon  the  question,  the  trial  court  did  not 
abuse  its  discretion  in  refusing  the  oontinu- 
anoe. 

[S]  Tho  second  assignment  of  error  in- 
volves the  action  of  the  court  upon  the  in- 
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strucUons  to  the  jury.  In  approaching  the 
discussion  of  this  brandi  of  the  case,  it  be- 
-comes  necessary  to  set  out  lu  fnll  section  12 
of  the  lease,  ttiat  section  being  the  one  upon 
which  the  controversy  seems  to  have  mainly 
turned.   The  section  is  as  foUorws: 

"If  at  any  time  during  the  existence  of  this 
lease  the  lessee,  his  assigns,  or  successors,  shall 
cense  for  the  period  of  three  months  to  operate 
the  mines  in  the  manner  usual  and  herein  con- 
templated, then  such  failure  stiall,  ipso  facto, 
worli  a  forfeiture  of  this  lease,  and  thereupon 
all  improvements  placed  upon  said  property 
shall  become  the  property  of  the  lessor,  unless 
the  delay  is  unavoidable  and  caused  by  circum- 
atances  beyond  the  control  of  tho  lessee." 

The  instructions  given  and  refused  are  re- 
ported in  full  with  this  opinion. 

Plalntlflf's  instruction  No.  1  told  the  Jury 
that.  If  they  believed  from  the  evidence  that 
the  defendant  company  ceased  to  mine  and 
ship  coal  from  the  leased  premises  from  the 
11th  of  August,  1916,  to  or  after  the  12th  of 
November,  1816,  they  should  find  for  the 
plalntifr,  unless  they  shonld  believe  "that  the 
plaintiff  waived  this  cause  of  forfeiture." 
The  objection  urged  to  this  Instruction  is  that 
it  disregarded  that  portl(m  of  clause  12  of 
the  lease  providing  against  forfeiture  for  "de- 
lay which  was  unavoidable  and  caused  by 
-circumstances  beyond  the  control  of  the  les- 
see." This  objection,  in  substance,  is  urged 
In  connection  with  several  of  the  Instructions, 
and  may  t)e  disposed  of  here  once  for  all. 
The  "circumstances  beyond  the  control  of  the 
lessee,"  relied  upon  by  the  defendant  to  ex- 
cuse it  from  the  operation  of  the  property 
during  the  period  In  .question,  are  an  alleged 
general  strike  at  the  mines  and  an  alleged 
mountain  slide  covering  the  tracks  over 
which  the  coal  had  to  be  shipped.  A  careful 
consideration  of  the  record  fully  satisfles  us 
that,  unless  we  return  to  the  scintilla  doc- 
trine and  bold  that  an  Instruction  mnst  be 
given  where  the  evidence  in  support  of  it  is 
insufficient  to  sustain  a  verdict,  the  defend- 
ant was  not  entitled  to  have  any  instruc- 
tions regarding  these  alleged  excuses.  The 
defendant  was  practically  bankrupt,  its  plant 
was  in  poor  condition,  its  miners  had  become 
restless  and  uneasy,  and  the  very  few  labor- 
ers who  were  there  when  the  mines  closed 
quit  work  because  of  unsatisfactory  condi- 
tions, due  primarily  to  defendant's  lade  of 
funds.  The  sUde  referred  to  is  shown  to  have 
been  of  trifling  consequence.  When  steps 
were  finally  taken  to  move  cars  over  the 
tracks,  the  so-called  slide  proved  to  be  a  very 
slight  obstruction,  and  was  cleared  up  in  a 
few  days.  Upon  no  reasonable  view  of  the 
case  could  It  be  held  that  there  was  either  a 
strike  or  a  edide  of  snc^  character  as  to  ex- 
cuse the  lessee  from  the  operation  of  the 
mines  according  to  contract. 

PlalntlCTs  instruction  No.  2  after  quoting 
in  full  section  12  of  the  lease,  told  the  Jury 
that,  if  the  defendant  ceased  to  c^erate  the 
mines  for  want  of  funds,  this  could  not  be 
considered  a  delay  that  was  tmavoldable,  or 
caused  by  circumstances  beyond  Its  control; 


that  the  plaintiff  had  the  right  to  stand  on 
the  letter  of  its  lease  and  to  refuse  the  defend- 
ant further  Indulgence  for  breaches  of  the 
same;  and  that,  if  the  jury  found  that  "on 
October  7th  the  plaintUf  told  the  defendant 
that  in  the  future  it  would  stand  on  the  strict 
letter  of  its  lease  and  that  future  Indulgence 
would  not  be  granted,  and  that  defendant  did 
not  operate  the  mines  on  plalntlfrs  property 
"from  August  11th  to  November  12th,"  they 
should  return  a  verdict  for  the  plaintiff. 

[4]  It  is  urged  that  this  instruction  was 
wrong  because  It  told  the  Jury,  in  effect,  that 
on  October  7th,  after  a  considerable  portion 
of  the  three  months  had  expired,  the  plain- 
tiff could  then  recall  a  previous  waiver  of  the 
twelfth  clause  of  the  contract  and,  by  a  sort 
of  retrospective  action  on  Its  part,  claim  a 
forfeiture  under  a  three  months'  period  be- 
ginning August  11th,  although,  in  the  mean- 
time, it  might  have  led  the  defendant  to  be- 
lieve that  it  would  not  rely  upon  such  groimd 
of  forfeiture.  Every  Instruction  must  be  In- 
terpreted in  the  light  of  the  facts  of  the  par- 
tlcular  case.  The  objection  made  to  this  one 
upon  its  face  would  appear  to  have  some  mer- 
it, but  it  has  none  when  it  is  recalled  that 
shortly  prior  to  August  11th  the  defendant 
had  been  notified  that  it  would  not  be  fur- 
ther Indulged  and  would  be  expected  to  there- 
after meet  the  requirements  of  the  lease,  and 
that  between  August  11th  and  October  7th  the 
plaintiff  company  does  not  appear  to  have 
had  any  knowledge  of  the  fact  that  the  mines 
were  not  being  operated.  On  or  about  that 
date  the  r^resentatlves  of  the  company  did 
come  Into  possession  of  this  knowledge,  and, 
while  there  was  no  obligation  upon  them  to 
do  so  in  view  of  the  previous  notice,  they  did 
call  it  sharply  to  the  attention  of  the  defend- 
ant at  that  time  that  a  forfeiture  would  be  en- 
forced if  the  lease  was  not  complied  with.  In 
view  of  the  actual  facts  of  the  case  the  Instruc- 
tion would  not  have  been  bad.  If  the  court 
had  not  referred  at  all  to  the  notice  given 
to  the  defendant  on  October  7tb;  and  the 
mention  of  it  In  the  instruction  amounted  to 
nothing  more  than  saying  to  the  jury  that,  if 
they  believed  that  the  plaintiff,  after  learn- 
ing that  the  mines  were  not  being  operated, 
did  nothing  to  mislead  the  defendant  with 
reference  to  its  attitude,  they  should  find 
for  the  plaintiff. 

There  is  another  objection  urged  to  this 
instruction  No.  2,  wMch  is  based  upon  an  In- 
terpretation sought  to  be  placed  by  the  de- 
fendant upon  section  23  of  the  lease.  That 
section  provided,  among  other  things,  that — 
"any  failure  on  the  part  of  the  lessee  to  keep 
and  perform  any  of  the  terms,  conditions,  cove 
nanta,  and  agreements  herein  contained,  on  th* 
part  of  the  lessee  to  be  kept,  performed,  and 
fulfilled,  which  shall  continue  for  a  period  of 
30  days,  shall  be  deemed,  at  the  option  of  tho 
lessor,  ipso  facto,  to  work  a  forfeiture  of  this 
lease." 

[S]  The  contention  of  the  defendant  in  thl* 
connection  Is  that  the  effect  of  this  clause 
was  to  give  the  defendant  the  benefit  of  an  ad- 
ditional 30  days  before  the  forfeiture  pro- 
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Tided  toT  In  clause  12  shoijld  become  effective. 
We  cannot  accept  this  view.  Under  familiar 
rules  of  construction,  the  lease  must  be  In- 
terpreted as  a  whole,  and  In  such  a  way,  if 
possible,  as  to  give  effect  to  all  of  its  provi- 
sions. There  were  many  "covenants  and 
agreements"  by  the  lessee,  and  section  23  was 
a  general  forfeiture  clause,  while  section  12 
is  a  specific  provision  covering  specific  situa- 
tions not  embraced  within  the  terms  of  the 
general  section.  There  is  not,  In  our  opin- 
ion, any  room  for  doubt  or  dispute  upon  this 
point 

[I]  PlainUfTs  instruction  No.  8  teUs  the 
jury  that,  if  the  defendant  company  failed  to 
pay  the  royalties  when  due,  and  such  failure 
continued  for  a  period  of  more  than  30  days 
prior  to  the  institution  of  the  suit,  they 
should  find  for  the  plaintiff,  unless  they  be- 
lieved "that  the  same  was  waived  by  the 
plaintiff."  Hie  objection  made  to  this  in- 
struction is  that  it  Is  ambiguous,  and  was 
liable  to  lead  tlie  jury  to  believe  that  it  had 
reference  to  a  waiver  of  the  royalties  them- 
selves, instead  of  a  waiver  ctf  the  forfeltura 
We  do  not  think  there  was  any  reasonable 
probability  that  the  jury  could  have  taken 
this  view  of  the  instruction.  There  had  been 
a  good  deal  of  evidence  in  the  case  with  ref- 
erence to  a  remission  of  certain  of  the  royal- 
ties, but,  taken  as  a  whole,  and  in  view  of  the 
character  of  the  controversy  which  was  being 
waged  before  the  Jury,  we  think  It  practically 
certain  that  men  of  intelligence,  as  the  jury 
must  be  presumed  to  have  been,  could  not 
have  misunderstood  the  meaning  of  the  court, 
and  we  would  be  altogether  unwarranted  in 
reversing  the  judgment  upon  this  objection  to 
the  instruction. 

[7]  A  second  and  equally  untenable  objec- 
tion to  this  Instruction  Is  that  it  Ignores  the 
terms  of  section  2796  of  the  Code,  requiring, 
in  actions  of  ejectment  based  upon  a  right  of 
re-entry  for  nonpayment  of  rents,  proof  that 
there  was  no  sufficient  distress  upon  the  prem- 
ises. The  amount  of  the  rent  exceeded  the 
value  of  all  the  personal  property  on  the 
premises,  and  the  failure  of  the  instruction  to 
refer  to  the  remedy  by  distress  was  therefore 
immaterial. 

[8]  The  third  assignment  of  error  calls  In 
question  the  refusal  of  certain  Instructions 
asked  for  by  the  defendant.  The  criticism  of 
the  action  of  the  court  in  this  respect  is 
based  mainly  upon  reasons  which  have  al- 
ready been  disposed  of  \n  the  previous  part  of 
this  opinion.  Only  two  of  the  instructions 
refused  seem  to  us  to  call  for  any  special 
notice.  The  first  of  these  is  defendant's  in- 
struction No.  4,  in  which  the  court  was  asked 
to  tell  the  Jury  that,  "if  the  plaintiff  declared 
a  forfeiture  on  one  ground,  with  knowledge  of 
other  grounds  of  forfeiture,  it  must  stand  or 
fall  upon  the  ground  declared."  There  was 
no  error  in  refusing  this  instruction.  When 
Mr.  Scott,  a  representative  of  the  plaintiff, 
went  to  the  mines  after  they  had  been  idle 


for  over  three  monOis,  he  told  a  representa- 
tive ot  the  defendant  that  he  was  there  to  de- 
clare a  forfeiture  under  section  12  of  tbe 
lease.  When  this  action  was  tried,  however, 
the  plaintiff  was  required,  upon  the  defendr 
ant's  motion,  to  file  a  bill  of  imrticulars  of  its 
claim,  and  in  doing  so  it  set  oat  a  large 
number  of  additional  grounds,  including  tbe 
failure  to  pay  royalties,  all  of  which  were 
negatived  in  a  statement  of  the  groonds  of 
defens&  The'  case  was  tried  upon  the  Is- 
sue as  thus  defined.  The  contention  upon 
which  the  defendant's  proffered  instmctioD 
No.  4  rests  was  not  Indicated  in  the  groonds 
of  defense,  but,  upon  the  contrary,  one  of 
those  grounds  was  that  "the  plaintiff  failed 
to  give  the  defendant  notice  of  any  ground  of 
forfeiture  prior  to  the  institution  of  this -suit" 
The  defendant  cannot  now  be  heard  to  say 
that  the  plaintiff  did  give  notice  of  one  dis- 
tinct ground  of  forfeiture  to  the  ezclnslon 
of  all  others.  There  being  nothing  in  this 
particular  contention,  the  question  of  serving 
notice  of  the  gronnds  of  fwf^tnre  is  Im- 
matedal.  No  swA  notice  was  requislta 
The  defendant  knew  the  terms  of  its  con- 
tract The  institution  of  the  suit  was  suffi- 
cient notice  in  advance  of  the  trial ;  and  tbe 
bill  of  particulars  fully  apprized  it  of  tbe 
exact  claims  made  by  the  plaintiff.  The  real 
controversy  seems  to  have  centered  around 
the  alleged  failure  to  c^erate  the  mines  and 
to  pay  the  rents.  If  what  transidred  when 
Scott  declared  a  forfeiture  at  tbe  mines  was 
relied  upon  as  a  waiver  of  a  forfeiture)  for 
nonpayment  of  rents,  that  questicm  was  snb- 
mltted  to  the  jury  in  plaintiff's  Instruction  3, 
and  under  defendant's  instruction  9,  and  was 
by  them  found  against  the  defendant 

The  other  instruction,  defendant's  Na  18, 
which  was  refused  by  the  court  and  calls  for 
some  discussion,  was  to  the  effect  that  the 
plaintiff  could  not  recover  unless  the  Matoaka 
Coal  Corporation  was  actually  occupying  the 
premises  when  the  action  was  instituted. 
This  Instruction  presents  the  same  question 
which  is  involved  in  defendant's  fourth  as- 
signment of  error,  the  latter  challenging  the 
action  of  the  court  In  excluding  from  the 
Jury  a  certain  letter  from  one  D.  H.  Barger 
to  the  attorney  for  the  defendant,  obtaining 
the  terms  of  a  certain  contract  between  Ba> 
ger  and  the  defendant,  wherry  Barger 
agreed  to  assume  possession  of  and  <%ierate 
the  mines. 

It  tLpp«B.n  from  the  testimony  of  Barger 
and  from  the  letter  in  question  that  on  De- 
cember 4,  1916  (withont  the  plaintiff's  con- 
sent or  knowledge,  and  after  it  had  sigDl- 
Qed  its  purpose  to  enforce  the  forfeiture),  the 
defendant  entered  into  a  contract  with  Bai^ 
ger,  by  virtue  of  which  he  took  possession  of 
the  mines  and  mining  plant  and  began  to  op- 
erate the  same.  This  was  a  few  days  before 
the  present  action  was  brought  and  the  con- 
tention of  the  plaintiff  is  that  the  action  could 
not  be  maintained  without  making  Baigw,  aa 
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tbe  party  actually  oocapylng  the  premises,  a 
party  defendant 

[9]  In  our  view  of  the  wbole  of  the  evi- 
dence bearing  on  this  qnestlon,  Including  the 
contract  which  was  excluded  from  the  jury, 
but  Which  the  trial  court  saw  and  certified 
here  as  part  of  the  record,  we  do  not  think 
that  Barger  can  be  regarded  as  the  party  In 
actual  possession  of  the  premises  wltliln  the 
meaning  of  the  statute  (Ck>de,  $  2726),  re- 
lied upon  by  defendant.  He  was  operating 
the  mines  undet  a  contract  whldi  gave  him 
exclusive  possession  thereof  for  the  time  being, 
but  that  possession  was  not  exclusive  of  and 
'was  subordinate  to  the  possession  of  the  en- 
tire 1,200-acre  boundary  by  the  defendant,  as 
to  which  no  change  was  made  or  Intended  to 
be  made  by  the  contract  with  Barger.  . 

If,  however,  the  contract  with  Barger  be  re- 
garded as  a  subletting  to  him  whereby  he  be- 
came the  under  tenant  of  the  defendant  and 
In  full  iKJssession  of  the  pionlsest  the  result 
la  the  same. 

Section  2726,  so  far  as  material  here,  says: 

"The  person  actually  occupying  the  premisea 
and  any  person  claiming  title  thereto  or  claim- 
ing any  interest  therein  adversely  to  the  plain- 
tiff may  also,  at  the  discretion  of  the  plamtifC, 
be  named  defendants  in  the  declaration." 

Prior  to  the  amendment  of  this  section  by 
tbe  act  of  February  27,  1896  (Acts  189&-6, 
p.  514),  It  directed  that  "the  person  actually 
occupying  the  premises  shaU  be  ^amed  de- 
fendant In  the  declaration." 

[1 0]  The  purpose  of  the  amendment  seems 
to  have  been  to  permit  the  plaintiff  to  Join 
with  the  occupant, 'as  defendants,  any  other 
persons  claiming  title  to  the  land  (Buries'  PI. 
&  Pr.  I  119,  p.  200) ;  and  It  may  be  conceded 
that  the  actual  occupant  is  always  a  neces- 
sary party  defendant  to  an  action  of  eject- 
ment In  the  sense  that  another  defendant  may 
by  timely  and  prefer  procedure  comt)el  the 
plaintiff  to  bring  the  occupant  before  the 
co.urt.  The  presence  of  the  occupant,  bow- 
ever,  Is  not  essential  to  the  Jurisdiction  of  the 
court,  and  if  the  claimant  of  the  premises 
who  is  sued  does  not  appropriately  raise  the 
point,  and  def^ids  the  action  upon  the  mer- 
its, be  Is  bound  by  the  Judgment. 

The  statute  in  question  expressly  makes 
tbe  defendant  in  this  case  a  jn-oper  party, 
and  it  was  manifestly  tbe  real  party  la  Inter- 
est When  called  upon  during  the  progress 
of  the  trial,  and  In  answer  to  its  effort  to 
avail  itself  of  the  absence  of  Barger  as  a 
party,  to  say  whether  it  would  enter  a  dis- 
claimer, the  emphatic  answer  was  that  it 
would  not  do  so. 

[1 1  ]  The  defendant  contends  that  It  bad  the 
right  to  raise  this  question  under  the  gener- 
al Issue.  We  do  not  think  so.  Assuming, 
for  the  sake  of  this  discussion,  that  Barger 
was  "the  person  actually  occupying  tbe  prem- 
ises" within  the  meaning  of  tbe  statute,  tbe 
failure  to  make  him  a  party,  if  properly 
availed  of,  would  have  been  reversible  error, 
but  tt  was  a  matter  in  alMitement  and  not  In 


bar  and  should  have  beea  so  pleaded.  Fleas 
In  abatement  for  nonjoinder  of  defendants 
are  not  common  in  action  ex  delicto,  but  the 
reason  for  this  Is  that  in  tbe  great  majority 
of  tort  actions  tbe  plaintiff  may,  at  his  own 
option,  sue  ooe  or  any  or  all  of  those  who 
have  participated  In  the  wrong;  and  in 
such  cases  the  failure  to  Join  any  or  all  partic- 
ipants as  defendants  Is  not  a  valid  objection. 
Burks'  PL  &  Pr.  55,  59;  Walt<Mi,  eta,  v. 
MlUer,  109  Va.  210,  220,  63  S.  D.  458,  132 
Am.  St  Eep.  908;  Va.  Ry.,  etc.,  Oa  v.  Hill, 
120  Va. — ,  91  S.  B.  194.  But  when  the  rea- 
son ceases  tbe  law  ceases,  and  where  the 
plaintiff  in  aotlons  ex  delicto  improperly 
omits  parties  who  ought  to  be  Joined  as  de- 
fendants, there  can  be  no  question  that  the 
proper  remedy  Is  exactly  the  san^e  as  In  ac- 
tlona  ex  contractu.  There  is  no  reason  for 
any  distinction  In  this  respect  between  the 
two  classes  of  actions,  and  none  la  made  by 
the  authorities.  The  regular  and  well-estalv 
Ushed  method  of  objecting  to  any  action  "for 
too  few  defendants,"  where  the  ground  for 
the  objection  does  not  appear  on  tbe  face  of 
the  declaration.  Is  by  a  plea,  in  abatement. 
The  decisive  quei^lim  Is  whether  the  objec- 
tion Is  good,  not  whether  the  action  is  In  con- 
tract or  In  tort  Ordinarily  the  objection 
is  not  good  In  actions  of  tort  but  wherever  it 
Is  good,  regardless  of  the  form  of  the  action, 
the  only  remedy  known  to  our  law  Is  a  plea 
in  abatement  Bee  Graves'  Motes  oq  Plead- 
ing, 8  6;  Burks'  PI.  *  Pr.  p.  76;  National 
Fire  Ins.  Co.  v.  Catlln  (Corporation  Ot  of 
Danville)  8  Va.  Law  Reg.  127,  130;  Prunty 
V.  Mltdiell,  76  Va.  169;  Wilson  v.  McCor- 
mlck,  86  Va.  906^  U  S.  B.  976>  Code  1904,  f 
3261. 

In  this  case  the  very  contention  which  tbe 
defendant  presses  tK)on  us  rests  upon  the  as- 
sumption that  tbe  statute  makes  the  omitted 
defendant  a  necessary  party.  This  being  true, 
the  authorities  last  dted  are  directly  appli- 
cable and  are  conclusive  against  the  defend- 
ant's position. 

[12]  Sectiom  2784  of  the  Code,  restricting 
defendants  In  ejectment  to  the  plea  of  the 
general  issue,  refers  only  to  pleas  in  bar  and 
does  not  preclude  pleas  In  abatemient  2 
Barton's  Law  Pr.  1125;  Burks'  PL  4  Pr.  p. 
202 ;  James  River  &  Kanawha  Ca  t.  Robin- 
son, 16  Grat  (57  Va.)  434,  43& 

[13]  Having  seen  that  the  failure  to  make 
Barger  a  party  was  not  a  matter  In  bar 
of  the  acttcm,  and  coold  only  be  pleaded  in 
abatemmt  it  necessarily  follows  that  tbe 
point  was  not  made  either  In  due  time  or  in 
due  form,  and  was  Irretrievably  lost  after 
tbe  defendant  had  pleaded  the  general  issue, 
as  be  bad  done  In  this  case.  If  the  nonjoin- 
der had  been  properly  presented  in  the  form 
of  a  plea  In  abatement,  it  could  not  have  been 
received  after  the  defendant  had  pleaded  in 
bar.  Code,  S  3260. 

[14, 1(]  There  was  no  error  In  excluding 
tbe  evidrace  of  tbe  contract  with  Barger  and 
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in  refusing  the  InstructicHi  Nol  18  asked  for 
by  the  defendant 

(The  Instructions,  as  a  whole,  presented 
fully  and  fairly  to  the  Jnry  every  theory 
which,  under  the  evidence,  the  defendant  had 
a  right  to  have  the  jury  consider. 

The  remaining  assignments  of  error  are 
that  the  court  erred  in  not  setting  aside  the 
verdict  as  contrary  to  the  law  and  the  evi- 
dence, and  in  overruling  the  motion  of  the  de- 
fendant In  arrest  of  Judgment  We  have  al- 
ready seen  that  the  evidence  was  entirely 
sufficient  to  warrant  the  verdict  With  refer- 
ence to  the  motion  to  arrest  of  Judgment  It  la 
only  necessary  to  say  that  as  shown  above, 
there  was  no  error  in  refusing  the  eighteenth 
instruction  asked  for  by  the  defendant,  and 
it  was.  therefore,  manifestly  proper  for  the 
court  to  overrule  the  motion  In  arrest  the 
instruction!  and  the  motion  being  based  upon 
identically  the  same  contention. 

Upon  the  whole  case,  we  are  of  opinion  tliat 
there  was  no  error  in  the  Judgment  complain- 
ed of,  and  it  must  be  afBrmed. 

Affirmed. 

(80   W.    Va.    668) 

STATE  ex  rel.  VAN  SIOKLER  v.  BELL  et  aL 
(No.  3466.) 

(Supreme  C!oart  of  Appeals  of  West  Virginia. 
Sept  18,  1917.) 

(ByUahut  iv  the  Court.) 

1.  Appeal  and  Kbbok  «=3489  —  Supbbsedbas 
— Effect. 

The  effect  of  an  appeal  and  supersedeas, 
granted  by  the  Supreme  Court  of  Appeals  or  a 
jndge  thereof,  to  a  decree  of  a  drcnit  court  ap- 
pointiiig  a  receiver,  Is  to  preserve  the  status  quo 
existing  at  the  time  such  appeal  and  supersedeas 
is  made  effective;  and  if  at  said  time  such  re- 
ceiver has  taken  charge  of  a  railway  company's 
property  and  is  operating  the  same,  be  is  au- 
thorized to  retain  possession  of  such  railroad  and 
continue  the  operation  thereof. 

2.  Appeal  and  Erbob  «=>477— Sttpebsedeab 
— Opebation  by  Rbceivee — Effect. 

If  in  such  case  it  is  desired  to  have  the 
possession  and  control  of  such  railroad  with- 
drawn from  the  said  receiver,  or  the  operation 
of  it  by  him  discontinued,  an  order  to  this  end 
may  be  procured  upon  a  proper  showing  under 
the  latter  clause  of  section  12  of  chapter  135  of 
the  Code,  authorizing  the  entry  of  an  order 
staying  proceedings  under  a  decree  appealed 
from,  either  in  whole  or  in  part. 

Proceeding  by  the  State,  on  the  relation 
of  H.  L.  Van  Slckler,  against  R.  U.  Bell  and 
others.  Bule  requiring  respondents  to  show 
why  they  should  not  be  adjudged  in  con- 
tempt   Bole  discharged. 

Conley  &  Johnson,  of  Charleston,  and  R.  F. 
Dnnlap,  of  Hlnton,  for  relator.  Price,  Smith, 
SpUmen  &  Clay,  E.  O.  Harrison,  and  Wm. 
Gordon  Mathews,  all  of  Charleston,  and  J. 
S.  McWhorter,  of  liCwisburg,  for  respondents. 

B^TZ,  J.  On  the  17th  day  of  July,  1917, 
the  respondent  Rl  M.  Bell  was  duly  appoint- 
ed, by  the  circuit  court  of  Greenbrier  coanty, 


a  special  receiver  for  the  Lewl^arg  &  Ron- 
oeverte  Electric  Railway  Company,  and  by 
virtue  of  such  appointment  at  oooe  took 
charge  of  said  raUway  and  began  to  operate 
the  same.  On  the  2lBt  day  of  Jnly,  1917,  a 
writ  of  error  and  supersedeas  was  awarded 
by  a  Judge  of  this  court  to  said  decree  of  the 
circuit  conrt  of  Greenbrier  county,  and  such 
appeal  and  supersedeas  was  Immediately 
made  efFective  by  giving  the  bond  required 
by  the  order  awarding  the  same.  Tliis  writ 
was  duly  served  upon  the  plaintUfs  in  the 
suit  in  which  said  Bell  was  appointed  receiv- 
er, as  well  as  upon  the  said  BelL  Tlie  said 
Bell,  however,  refused  to  restore  said  railway 
and  its  property  to  its  officers,  and  continued 
the  operation  of  the  same.  At  tlie  relation  of 
H.  L.  Van  Sickler,  the  president  of  said  rail- 
way company,  a  rule  in  contempt  whs  award- 
ed against  said  Bell,  and  the  parties  at  whose 
Instance  he  was  appointed  receiver,  requiring 
them  to  show  cause  why  they  should  not  be 
adjudged  in  contempt  of  this  court  In  contin- 
ning  the  operation  of  said  railroad  after  the 
appeal  and  supersedeas  awarded  by  a  Judge 
of  this  court  was  made  effective. 

[1, 2]  The  elTect  which  the  granting  and 
making  ettective  of  an  appeal  and  supersede- 
as has  upon  the  possession  and  control  of 
property  in  the  bands  of  a  receiver  is  the 
sole  question  presented  here.    It  is  contended 
by  the  relator  that  the  effect  of  tills  writ  was 
to  suspend  the  operation  of  the  railroad  un- 
der the  circuit  court's  decree,  whUe  for  tbe 
respondents  it  is  contended  that  its  ^ect  was 
simply  to  stop  any  further  action  under  the 
circuit  court's  decree  and  maintain  the  status 
quo  in  existence  at  the  time  the  appeal  and 
supersedeas  became  effective    There  is  some 
diversity  of  opinion  among  the  courts  of  the 
several  states  as  to  the  effect  of  the  granting 
of  an  appeal  and  supersedeas,  but  it  seems  to 
be  settled  In  this  state  in  the  case  of  Suit  v. 
Hochstetter  OU  Co.,  63  W.  Va.  317,  61  S.  E. 
307,  and  in  Virginia  in  the  case  of  Bristow 
V.  Home  BuUdlng  Co.,  91  Va.  18,  20  S.  E.  916, 
947,  that  in  a  case  where  a  receiver  has  been 
appointed,  and  has  taken  possession  under 
his  appointment,  he  is  authorized  to  preserve 
the  status  quo  in  existence  at  the  time  the 
writ  becomes  effective.   It  is  well  settled  that 
this  writ  became  effective  upon  the  giving  of 
the  bond.    At  that  time  the  respondent  Bell 
was  in  possession  and  control  of  all  the  assets 
of  the  railway  company,  and  was  operating 
the  same,  and  his  authority  to  retain  posses- 
si(m  and  continue  operation  continued  not- 
withstanding the  granting  of  the  appeal  and 
supersedeas  to  the  decree  appointing  him. 
If  it  was  desired  to  disturb  his  possession  or 
have  operations   discontinued,   it   would  be 
necessary  to  apply  for  an  order  to  that  end, 
and  upon  a  proper  showing,  under  the  provi- 
sion of  section  12  of  chapter  1S5  of  the  0>de, 
an  order  might  be  entered  discontinuing  the 
operation  of  the  railroad,  and  requiring  tbe 
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receiver  to  restore  Its  property  to  Its  officers. 
That  has  been  the  practice  in  this  Jurisdiction 
In  such  cases;  and  the  fact  that  section  12 
of  chapter  135  of  the  CJode  confers  upon  this 
court,  or  the  judge  granting  the  appeal,  the 
authority  to  enter  such  an  order,  would  seem 
to  justify  the  conclusion  that  without  such 
an  order  the  only  effect  of  an  appeal  and  su- 
persedeas is  to  preseire  the  existing  status 
quo.  If  the  effect  of  such  writ  was  to  restore 
the  status  quo  existing  at  the  time  of  the  en- 
try of  the  decree  appealed  from,  the  latter 
clause  of  section  12  of  chapter  135  of  the 
Code  would  have  no  application  in  any  case. 
In  this  case  the  receiver  has  done  no  more 
than  preserve  the  conditions  existing  at  the 
time  the  appeal  and  supersedeas  became  ef- 
fective, and  this  he  might  do  without  vlolat- 
lng  any  order  of  this  court 
The  role  will  be  discharged. 

(80    W.    Va.   6M)  === 

GAMBLE  v.  BCENNEDT.    (No.  8807.) 

(Stipreme  Court  of  Apt>eal8  of  West  Virginia. 
Sept  25,  1917.) 

(Syllalus  hp  the  Court.) 

iNJuncnoif    «=>37—Jtjbisdiotion— Trespass 
ON  Land. 

There  is  no  jurisdiction  in  equity  to  enjoin 
alleged  trespasses  upon  lands,  the  title  to  which 
is  in  dispute,  unless  it  is  shown  that  a  suit  in 
ejectment  has  been  brought,  or  is  about  to  be 
brought,  to  settle  the  controversy  respecting  the 
titie. 

Appeal  from  (^cult  Court,  Monongalia 
County. 

Bill  for  injunction  by  Carrie  V.  Gamble 
against  John  M.  Kennedy.  Decree  for  plain- 
tlfT,  and  defendant  appeals.  Decree  reversed, 
'  injunction  dissolved,  and  bill  dismissed  with- 
out prejudice. 

Van  A.  Barrickman,  of  Morgantown,  for 
appellant.  Glenn  Hunter,  of  Morgantown,  for 
appellee. 

RITZ,  J.  It  Is  alleged  by  the  plaintiff  that 
she  Is  the  owner  of  a  tract  of  17  acres  of 
land,  of  which  she  has  t>een  in  possession  ever 
since  her  purchase  of  the  same  in  1892.  She 
ayers  that  the  defendant  is  the  owner  of  an 
adjoining  tract  of  land  which  was  formerly 
owned  by  J.  'William  Gamble.  She  says  that 
in  September,  1906,  she  optioned  the  coal  un- 
der her  land,  at  which  time  she  ascertained 
that  the  defendant  was  making  Claim  to  a 
small  part  thereof  adjoining  his  land,  con- 
taining about  1%  acres ;  that  the  defendant's 
claim  was  without  merit,  and  she  declined  to 
recognize  the  same.  She  avers  that  the  lines 
have  been  ran  by  several  surveyors,  who  have 
always  ascertained  that  this  land  belonged  to 
her.  She  farther  avers  that  in  1879  a  suit 
was  brought  by  Evan  W.  Ruble,  who  at  that 
time  owned  the  tract  of  land  now  owned  by 
herself,  against  William  Gamble,  who  was 
then  the  owner  of  the  tract  of  land  now  own- 


ed by  the  defendant,  for  the  purpose  of  re- 
covering damages  alleged  to  have  been  done 
to  this  same  1%  acres  of  land  by  the  defend- 
ant Gamble ;  that  an  order  was  entered  in 
said  suit,  which  is  exhibited  with  the  bill  and 
is  as  follows:  "This  day  came  the  parties, 
by  their  attorneys,  and  by  consent  this  case 
is  dismissed  agreed."  She  contends  that  the 
effect  of  this  order  was  to  adjudicate  that 
her  predecessor  in  title.  Ruble,  was  the  own- 
er of  the  land  in  controversy.  She  also  avers 
in  this  connection  that  the  entry  of  this  or- 
der was  the  outcome  of  an  understanding  be- 
tween Ruble  and  William  Gamble  to  the  ef- 
fect that  Gamble  would  surrender  any  claim 
to  the  land  in  dispute,  and  Ruble  would  waive 
his  claim  for  damages  for  trespasses  thereto- 
fore committed.  She  avers  that  the  defend- 
ant has  committed  repeated  trespasses  upon 
this  land  without  any  dalm  or  color  of  title 
thereto;  that  he  Is  cutting  valuable  timl)er 
thereon;  and  she  asks  that  he  be  enjoined 
from  further  trespassing  thereon,  or  from  re- 
moving the  timber  therefrom. 

The  defendant  demurred  to  the'blll  and  an- 
swered the  same.  He  denies  that  the  plain- 
tiff was  in  possession  of  the  1%  acres  of  land 
In  dispute,  or  had  ever  been  In  possession 
thereof;  but,  on  the  contrary,  he  avers  that 
since  he  purchased  this  land  in  1895  he  has 
been  In  continuous  possession  of  said  land, 
and  that  prior  thereto  his  grantor,  William 
Gamble,  had  been  in  the  possession  thereol 
He  denies  that  the  title  thereto  was  in  the 
plaintiff,  or  that  the  plaintiff's  title  papers 
cover  the  same;  but,  on  the  contrary,  he 
avers  that  upon  a  proper  survey  of  the  line 
between  him  and  the  plaintiff  the  said  tract 
of  land  is  covered  by  his  title  papers.  He 
denies  also  that  the  effect  of  the  order  en- 
tered in  the  suit  of  Ruble  against  Gamble, 
above  referred  to,  was  to  adjudicate  the  ti- 
tle, but  Insists  that  It  could  have  no  other  ef- 
fect than  to  adjudicate  the  plaintiff's  right 
to  recover  damages  In  that  suit  for  the  tres- 
passes alleged  therein  to  have  been  commit- 
ted. He  avers  that  his  predecessor  in  title, 
William  Gamble,  and  the  predecessor  in  title 
of  the  plaintiff  many  years  ago  settled  the 
controversy  as  to  this  specific  line,  and  that 
they  built  a  fence  upon  the  line  agreed  up- 
on by  them ;  that  this  fence  has  been  main- 
tained ever  since,  and  Is  still  maintained  be- 
tween the  plaintiff  and  the  defendant;  that 
the  same  has  always  t>een  treated  as  a  line 
fence,  and  that  it  is  on  the  line  was  never 
questioned  by  the  plaintiff  until  a  short  time 
before  the  institution  of  this  suit.  He  de- 
nies that  he  has  been  guilty  of  any  tresx>ass- 
es  upon  the  plaintiff's  land;  be  denies  that 
he  has  cut  any  timber  upon  the  land  in  dis- 
pute, and  says  that  there  is  not  now,  and  has 
not  been  during  his  ownership  thereof,  any 
timber  upon  the  same.  He  says  that  he  has 
good  title  to  the  1^  acres  through  his  deed 
from   William   Gamble,  and  he  also  avers 
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that,  even  though  there  may  have  been  a 
question  as  to  the  true  location  of  this  line  In 
the  past,  no  such  question  could  now  arise, 
Inasmuch  as  he  has  been  In  the  actual,  open, 
notorious,  and  hostile  possession  of  the  land 
in  cantroversy,  claiming  It  to  the  line  Indi- 
cated by  the  fence  maintained  between  him- 
self and  the  plaintiff  for  more  than  20  years. 

A  large  amount  of  evidence  was  taken  in 
the  case  by  both  parties.  Surveyors  testify 
for  the  plaintiff  that  her  title  papers  cover 
the  land  In  dispute,  but  she  has  not  undertak- 
en to  show  that  the  defendant  has  ever  cut 
any  timber  on  this  disputed  land,  nor  does 
she  show  any  other  trespasses  than  the  cut- 
ting of  briars  and  shrubs  therefrom.  She 
shows  by  her  evidence  that  the  defendant  Is 
In  the  possession  of  the  disputed  land;  that 
it  Is  now  and  has  been  for  many  years  within 
the  defendant's  Inclosure.  She  offers  evidence 
tending  to  show  that  there  was  an  agreement 
between  Ruble,  her  predecessor  in  title,  and 
Gamble,  the  predecessor  in  title  of  the  de- 
fendant, by  which  Gamble  agreed  to  waive 
any  claim  to  this  land,  in  consideration  that 
Ruble  would  dismiss  the  action  of  trespass 
above  referred  to.  However,  it  is  shown  by 
her  testimony  that,  notwithstanding  this 
agreement,  if  there  was  such  an  agreement, 
William  Gamble  remained  In  possession  of 
the  land  up  to  the  fence  claimed  by  him  as 
the  line;  and  It  Is  shown  by  numerous  wit* 
nesses  that  during  all  of  the  time  that  Wil- 
liam Gamble  resided  upon  this  land  be  claim- 
ed this  fence  as  the  line,  and  that  atnoe  the 
defendant  became  the  owner  of  the  same  he 
daimed  the  fence  as  the  line.  It  is  shown 
that  this  fence  was  maintained  Jointly  by  the 
owners  of  the  contiguous  tracts  of  land,  and 
it  Is  further  shown  that  no  question  was  ever 
raised  as  to  the  title  of  the  defendant  to  the 
tract  of  land  now  in  dispute  until  quite  re- 
cently; that  the  plaintiff  then  undertook  to 
build  another  line  fence  on  a  different  loca- 
tion, and  that  this  attempt  was  resisted  and 
prevented  by  the  defendant.  The  circuit 
court  enjoined  the  defendant  from  claiming 
the  land  in  dispute  and  from  tresttassing 
thereon. 

It  sufficiently  appears  from  the  statement 
we  have  made  that  this  case  resolves  Itself 
into  a  contest  over  the  title  to  this  tract  of 
1%  acres  of  land.  Tbo  plaintiff,  it  is  true, 
contends  that  the  title  was  adjudicated  to  her 
predecessor  by  the  action  of  trespass  referred 
to  above,  and  by  the  order  entered  therein 
dlamissiiig  the  same  agreed.  How  she  can 
contend  that  the  dismissal  of  this  suit 
"agreed"  was  an  adjudication  in  favor  of  her 
predecessor  is  a  little  difficult  to  understand. 


If  it  can  be  said  that  the  tiUe  to  the  land 
could  be  affected  by  an  order  entered  In  an 
action  of  trespass,  then  the  dismissal  of  tJie 
suit  agreed  would  be  an  adjudication  against 
the  plaintiff,  instead  of  in  her  favor.  By  ac- 
ceding to  the  dismissal  of  the  suit  agreed,  in 
the  absence  of  any  other  showing,  there  would 
be  a  bar  to  the  plaintiff  ever  maintaining 
any  suit  to  recover  anything  which  be  might 
have,  recovered  tn  that  suit.  Petbtel  ▼.  Mc- 
Cullough,  49  W.  Va.  520,  39  S.  E.  199.  But 
the  title  to  this  tract  of  land  could  not  have 
been  determined  in  the  action  of  trespass.  It 
therefore  follows  that  the  title  of  neither  of 
the  parties  was  in  any  wise  affected  by  sudi 
dismissal.  The  plaintiff,  however,  contends 
that  William  Gamble  waived  his  claim  of 
title  to  the  land  in  dispute  In  consideration 
that  Ruble  would  waive  his  claim  for  dam- 
ages. The  order  entered  does  not'show  this 
and  this  agreement  is  earnestly  disputed.  In 
fact,  it  is  contended  that.  Instead  of  William 
Gamble  waiving  his  title  to  the  land  In  dis- 
pute either  at  or  about  that  time  he  and 
Ruble  agreed  on  the  line  as  the  fence  was 
built,  and  this  contention  is  supported  by 
the  evidence  of  many  witnesses.  It  Is  also 
siqiported  by  the  fact  that  Gamble  and  the 
defendant  in  this  suit  for  a  long  time  have 
held  the  land  In  dispute  up  to  the  fence 
which  It  is  contended  by  the  defendant  is  the 
line; 

All  that  Is  involved  In  tills  case  is  the  true 
location  of  the  boundary  line  between  the 
lands  of  the  plaintiff  and  the  defendant 
This  is  a  question  not  cognizable  In  equity. 
Barth  v.  Shepherd,  92  S.  B.  317 ;  Freer  v.  Da- 
vis, 62  W.  Va.  1,  43  S.  E.  164,  69  L..  R.  A.  556, 
94  Am.  St  Hep.  895 ;  Beatty  v.  Edgell,  75  W. 
Va.  252,  83  8.  E.  908;  Barman  v.  Lambert, 
76  W.  Va.  370,  86  S.  O.  660.  The  plaintiff 
cannot  maintain  her  suit  in  equity  for  the 
purpose  of  enjoining  trespasses  on  the  land 
in  dispute,  for  the  reason  that  In  order  to  do 
so  she  must  show  that  the  tresxMisses  sought 
to  be  enjoined  are  of  a  substantial  nature, 
and  that  she  has  already  brought,  or  la  about 
to  bring,  an  ejectment  suit  to  vindicate  her 
title  thereto.  Freer  v.  Davis,  62  W.  Va.  1. 
43S.E.ie4.69L.ZLA.656,94  Am.  St  Bepw 
895. 

It  follows  that  the  decree  of  the  circuit 
court  will  be  reversed,  the  Injunction  dis- 
solved, and  the  plaintiff's  bill  dismissed,  with 
costs  to  the  appellant  In  this  court  and  in  the 
court  below.  Sudl  dismissal  will  be  without 
prejudice  to  the  right  of  the  plaintiff  to  as- 
sert her  title  in  a  court  in  which  the  con- 
troversy Is  Justiciable. 
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(80  W.  Va.  68S) 

WUiUAUS   T.    COLUMBUS    PRODUOING 
CO.    (No.  27.) 

(Supreme  Court  of  Appeals  of  Wegt  Virgiiiia. 
Sept  25,  1917.) 

fSyOabtM  (y  tke  OourU) 

1.  Nbouoercb  «=961(1)— PBomiAn  CAuaE— 

CORCUBRENT  NXGUOXITCI. 

No  liability  attaches  to  any  one  for  damages 
sustained  by  reason  of  the  acts  of  God  and  the 
forces  of  nature,  but  a  party  whose  wrongful 
acts  oo-operate  with,  aogment,  or  accelerate 
those  forces,  to  the  injnry  of  another,  is  liable 
in  damages  therefor. 

2.  Watkbs  asd  Watkb  Cottbsks  «=»62— Di- 
version AHD  OVEBFLOW— PbOXDIATK  CaUBB 
— CONCTJBBENT  NEOUOERCE. 

One  who  erects  such  a  structure  in  a  stream 
•  as,  because  of  the  character  <tf  the  structure  or 
the  stream  it  can  be  seeb  or  reasonably  con- 
templated, that  damage  will  likely  result  there- 
from to  another,  is  negligent;  and  if  the  cur- 
rent of  said  stream  becomes  so  obstructed,  by 
reason  of  sucb  structure  being  washed  down  in 
said  stream,  that  the  water  therein  is  diverted 
from  its  ordinary  channel  and  destroys  the  prop- 
erty of  another,  the  party  erecting  such  struc- 
toie  will  be  liable  in  damages,  notwithjstanding 
such  structure  may  have  been  destroyed  by  an 
extraordinary  flood. 

(Additional  Bpttabtu  i$  Editorial  Btaff.) 
8.  Watbbs  and  Watbb  Cottbses  «ss68— Di- 

TKBSION  AND  OVERFLOW— Aonon—DxOI.ABA- 
TTOR— DEITDSBEB. 

A  declaration,  in  a  suit  for  damages  from 
the  washing  away  of  plaintiff's  house,  charging 
tiiat  defendant's  erection  of  a  structure  in  a 
stream,  which  diverted  water  during  an  extraor- 
dinary flood,  was  negligence,  would  be  construed 
to  mean  that  a  person  of  ordinary  prudence 
would  not  have  erected  it  in  the  stream,  and 
that  injury  to  another  might  have  been  reason- 
ably contemplated,  and  was  sufficient  on  demur- 
rer, as  on  demurrer  every  reasonable  inference 
must  be  drawn  from  the  facts  stated  in  the  dec- 
laration, in  order  to  support  it. 

Case  Oertlfled  from  Clrcnlt  Court,  Kan- 
awha County. 

Suit  by  Stella  WilUamg  against  tbe  Colum- 
bus Producing  Company.  Demurrer  to  dec- 
laration sustained,  and  question  oertlfled. 
Demurrer  overruled,  and  cause  remanded. 

H.  W.  Houston  and  3.  .H.  Hundley,  botb  of 
Charleston,  for  plaintiff.  Koonte  &  Hurl- 
butt,  of  Charleston,  for  defendant 

RITZ,  J.  Thlb  suit  was  brought  to  recover 
damages  resulting  from  the  washing  away 
dt  plaintlfTs  house  by  an  extraordinary  flood 
on  Cabin  creek  in  August,  1916.  It  is  charg- 
ed in  the  declaration  that  the  defendant  was 
operating  for  oil  upon  Cabin  creek 'above  the 
premises  owned  by  the  plaintiff,  and  that  as' 
part  of  its  operations  It  constructed  an  oil  rig 
and  two  large  tanks  in  the  bed  of  said  creek 
near  the  upper  end  of  the  village  of  Miami, 
In  which  the  plaintiff's  property  was  located. 
It  charges  In  the  flrst  count  that  the  con- 
struction of  this  rig  and  these  tanks  in  the 
bed  of  said  creek  was  a  negligent  and  care- 
less act,  and  in  the  second  count  It  is  charged 
that  the  said  structures  were  negligently  and 
eareilesdy  buUt   upon   ireak   and   inaecnie 


foundations,  to  which  they  were  Insecurely 
fastened.  The  allegation  then  Is  in  both 
counts  that  an  extraordinary  flood  in  1916 
carried  debris  and  other  material  against 
this  rig  and  these  tanks,  causing  the  same  to 
fall  in  the  bed  of  Cabin  creek,  diverting  its 
waters  through  the  town  of  Miami,  and  wash- 
ing away  and  destroying  the  residence  of  the 
plaintiff.  A  demurrer  to  the  declaration  and 
to  each  count  was  sustained,  anfd  the  sole 
question  here  is  the  sufficiency  thereof. 

[3]  nie  ground  of  t3ie  demurrer  is  that 
the  declaration  shows  on  its  face  that  the  in- 
jury suffered  by  the  pl(tintlff  was  due  to  an 
act  dC  God,  to  wit,  the  extraordinary  flood  on 
Oabin  creek.  The  plaintiff  admits  that  said 
flood  was  an  extraordinary  one,  such  as 
could  not  reasonably  be  contemplated  by  the 
parties,  but  she  insists  that  the  defenidant  la 
liable  notwithstanding  this  fact  It  wlU  be 
observed  that  the  declaration  charges  that 
the  erection  of  this  rig  and  these  tanks  In 
the  bed  of  Cabin  creek  was  ne^gent  This, 
It  Is  true,  is  an  allegation  in  general  terms; 
but,  as  we  have  repeatedly  held,  it  Is  suffl- 
dent  on  demurrer.  Grass  v.  Development 
Co.,  76  W.  Va.  719,  84  S.  H.  750,  U  B.  A. 
1915E,  1067,  and  authorities  tiiere  dted. 
On  danurrer,  every  reasonable  Inferenoe 
must  be  drawn  from  the  facts  stated  In  the 
declaration  In  oi*der  to  support  the  same.  It 
may  be  that  the  character  of  the  structures 
erected  by  tbe  defendant  was  such  that  it 
was  negligence  to  erect  them;  it  may  be 
that  this  creek  was  of  such  character  and 
volume  that  it  was  negligence  to  erect  sudi 
structures  therein.  This  allegation  otf  neg^ 
ligence  must  be  construed  to  mean  that  a 
person  of  ordinary  prudence  would  not  have 
erected  such  structures  in  the  bed  of  Oabla 
creek;  that  the  conditions  which  could  rea- 
sonably be  contemplated  were  such  that  in- 
Jury  to  others  might  be  expected  to  zesnlt 
therefrom. 

[1]  It  thus  appearing  from  the  fledaratton 
that  the  defendant  was  negligent  in  erecting 
these  structures  in  Cabin  creek,  is  it  relieved 
from  liability  because  the  flood  which  washed 
the  structures  down,  whereby  the  water  was 
diverted  from  the  channel,  was  one  of  extra- 
ordinary proportions,  such  as  could  not  rea- 
sonably be  contemplated?  It  is  quite  true 
that  one  Is  not  liable  for  an  injury,  caused 
by  an  act  of  God,  but  if  the  negligence  of  the 
defendant  concurred  with  such  act  in  produc- 
ing the  injury,  or  in  any  manner  contributed 
thereto,  then  liability  exists.  In  order  to  ex- 
cuse upon  the  ground  that  the  Injury  waa 
caused  by  an  act  of  Gtod,  it  must  appear  that 
such  was  the  sole  cause.  Atkinson  r.  Rail- 
way Co.,  74  W.  Ta.  683,  ffl  S.  B.  602;  Shear- 
man &  Bedfleld  on  Negligence,  {  89;  Suth- 
erland on  Damages,  {  88.  In  the  case  of 
Moore  V.  Townsend,  70  Minn.  64,  78  N.  W. 
880,  the  defendant  caused  a  long  ladder  to  be 
I^aced  agaioat  his  bnlMlng,  the  foot  of  the 
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same  resting  on  the  outside  of  tbe  sidewalk. 
Kiis  ladder  was  blown  down  by  an  extraor- 
dinary windstorm  and  fell  on  the  plaintiff,  In- 
juring him.  The  defendant  contended  that 
he  was  not  liable  in  damages  for  the  Injuries 
sustained,  because  the  windstorm  was  such 
as  couTd  not  reasonably  be  contemplated,  and 
the  Injury  was  therefore  the  result  of  an  act 
dt  God.  The  court,  however,  held  that  there 
was  liability,  concluding  that  tbe  negligence 
of  the  owner  of  the  building  in  allowing  tbe 
ladder  to  be  inclined  across  the  waUi  was  a 
proximate  cause  substantially  contributing 
to  the  Injury. 

[2]  In  Aitell  V.  Northern  Pac.  Ry.  Co.,  » 
Idaho,  392,  74  Pac.  1075,  It  was  held  that  no 
liability  attaches  for  damages  sustained  by 
reason  of  the  acts  of  God  and  the  forces  of 
nature,  but  one  who  by  his  wrongful  acts 
augments,  dlTerts,  or  accelerates  those  forces 
In  such  a  manner  as  to  injure  another  is  li- 
able In  damages  therefor.-  So  In  this  case  It 
may  be  said  that  the  defendant  would  not 
be  liable  for  the  destruction  of  the  plaintifiTs 
property  by  the  extraordinary  flood  on  Calv 
in  creek;  but  if  it  intervened,  as  is  charged 
in  the  declaration  here,  and  dammed  up  the 
waters,  and  caused  them  to  be  diverted  from 
their  natural  channel  so  that  the  plaintiff's 
property  was  washed  away,  it  cannot  be  said 
that  the  extraoiUinary  flood  was  the  sole 
cause  of  the  Injury.  Under  the  allegations  of 
this  declaration  it  cannot  be  said  that  the 
plaintlfTs  property  would  have  been  damaged 
whether  the  structures  erected  by  the  defend- 
ant had  been  erected  or  not,  for  the  allega- 
tion Is  that  the  water  was  diverted  from  the 
channel  by  reason  of  the  obstruction  of  the 
same  by  defendant's  structures,  and  the  only 
reasonable  Inference  from  this  allegation  is 
that.  If  the  structures  erects  by  tbe  defend- 
ant in  tbe  channel  had  not  l>een  there,  the 
water  would  not  have  been  diverted  from  its 
natural  course.  We  think  tbe  declaration 
snfflciently  shows  that  the  construction  of 
this  rig  and  these  tanks  in  the  bed  of  the 
creek  was  negligence  which  contributed  to,  if 
it  did  not  cause,  the  plaintlfTs  Injury.  Where 
this  is  the  case,  there  is  a  right  of  recovery. 
1  Corp.  Jur.  1174;  Kirby  v.  Wylle,  108  Md. 
601,  70  Atl.  213,  21  L.  B.  A.  (N.  S.)  129,  129 
Am.  St.  Bep.  451 ;  Michaels  y.  Railroad  Ck>., 
30  X.  Y.  564,  86  Am.  Dec.  415;  Wald  T.  Ball- 
road  Co.,  162  111.  645,  44  N.  E.  888,  35  I..  B. 
A.  356,  53  Am.  St  Bep.  332;  Soott  v.  Hunter, 
46  Pa.  192,  84  Am.  Dec.  542;  The  Majestic, 
166  U.  S.  375,  17  Sup.  Ct.  597,  41  L.  Ed.  1039. 

The  authorities  dted  holding  carriers  li- 
able for  the  loss  of  goods  are  instructive  as 
showing  that  vis  major  cannot  be  relied  upon 
to  ^cuse  the  performance  otf  the  carrler'a 
duty,  where  there  is  any  other  contributing 
cause.  It  must  be  borne  in  mind,  in  applying 
such  authorities  to  this  case  that  a  carrier  of 
goods  is  in  a  sense  an  insurer,  and  is  there- 
fore held  liable,  whatever  the  co-operating 


or  contributing  cause,  wliile  in  a  case  like 
this,  to  fix  liability  upon  the  defendant,  its 
negligence  must  co-operate  with  tbe  act  of 
God  to  produce  the  injury. 

The  demurrer  to  the  declaration  will  be 
overruled,  and  the  cause  remanded. 


(80  W.   Va.   688) 
STATB  ex  rel.  HALLANAN,  State  Tax  Com'r. 
etc.,  V.  THOMPSON.    (No.  3465.) 

(Supreme  C!onrt  of  Appeals  of  West  Virgiiiia. 
Sept  25,  1917.) 

(Syllahut  hy  the  Court.) 

1>  Statutes  $=9109— TrrLE— Purpose  of  Act. 
If  the  title  of  an  act  la  broad  enough  to 
give  a  fair  and  reasonable  index  to  all  the  pur- 
poses  of  the  act,  it  is  not  necessary  to  descend  to 
particulars  in  the  title. 

2.  Statutes  ®=3l23(4) — Stjbjsct  and  Trnx. 

The  title  of  an  act  describing  it  as  an  act 
"relating  to  the  establishment  classification,  con- 
struction and  maintenance  of  public  toads"  is 
broad  enough  to  authorize  the  Legislature  to  en- 
act as  one  of  the  provisions  thereof,  a  statote 
authorizing  circuit  and  intermediate  courts  and 
justices  of  the  peace  to  sentence  such  male  per- 
sons, over  16  years  of  age,  as  are  convicted  by 
them  of  offenses  punishable  by  confinement  in 
jail,  to  work  on  the  public  roads  of  the  county 
during  the  terms  of  their  confinement  and  also 
to  authorize  them  to  suspend,  for  good  cause, 
so  much  of  the  sentence  as  requires  such  prison- 
ers to  labor  on  roads. 

3.  ChtlHINAL  IiAW  9=31001— Pabdox  Cp2  — 
Suspension  of  Sentence— Constitdtiok- 
ALiTY  OF  Statute. 

Section  114,  c.  66,  Acts  1917,  is  not  repug- 
nant to  the  OoQstitntion,  and  authorizes  suspen- 
sion, for  good  cause,  of  so  much  onlf  of  tlie 
judgment  of  conviction  as  requires  a  prisoner  to 
work  on  tbe  public  road.  It  does  not  authorise 
a  release  of  the  fine  or  jail  sentence,  imposed  as 
a  punishment  for  an  offense. 

Prohibition  by  the  State,  on  relation  of 
Walter  S.  Hallanan,  State  Tax  Commissioner 
and  ex  officio  State  Commissioner  of  Prolii- 
bltlon,  against  W.  S.  Thompson,  a  Justice 
of  the  Peace  of  Barker's  Bldge  District  Wy- 
oming County.    Writ  awarded. 

John  T.  Simms,  of  Charleston,  for  petition- 
er. Toler  &  Moran,  of  Mullens,  and  A.  A. 
Lniy,  of  Charleston,  for  respondent 

WILUAMS,  J.  On  the  peUUon  of  Walter 
S.  Hallanan,  state  tax  commissioner  and  ex 
ofiScio  state  commissioner  of  prohibition,  a 
rule  was  awarded  by  one  of  the  judges  of  this 
court  in  vacation,  on  the  2d  of  August  1917, 
returnable  on  the  first  day  of  the  present 
term,  against  W.  S.  Thompson,  a  justice  of 
the  peace  of  Barker's  Bldge  district  Wyo- 
ming county,  commanding  him  to  appear  and 
show  cause.  If  any  he  can,  why  he  should  not 
be  prohibited  from  proceeding  further  In  the 
cause  of  the  State  v.  I.  S.  Fine,  who  had  been 
adjudged  by  respondent  guilty,  on  his  own 
confession,  of  selling  liquors  unlawfully,  and 
to  pay  a  fine  of  $500,  and  serve  a  term  of  GO 
days  in  jail.  This  was  on  the  21st  of  July, 
1017.    Defendant  by  his  counsel,  served  no 
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tice  on  the  prosecatlng  attorney  ot  said  cotui- 
ty  on  the  26th  of  July  that  on  the  7tb  of 
the  following  August  he  wonid  move  the  Jus- 
tice of  the  peace  aforesaid  to  release  him 
from  the  jail  sentence  and  fine  of  $500,  statr 
ing  In  the  notice  that  the  grounds  of  the 
motion  would  be  made  known  at  the  hearing. 

The  power  and  jurisdiction  of  the  justice 
to  release  his  judgment  is  denied  by  peti- 
tioner. In  his  return  reef>ondent  alleges  that 
the  jail  sentence  Is  not  final  and  irrevocable, 
but  that  his  judgment  In  that  respect  Is  that 
defendant  be  confined  In  jail  for  a  i)erlod  of 
two  months,  "or  until  he  Is  released  by  due 
process  of  law."  He  insists  that  he  thus  re- 
tained control  over  his  judgment,  and  that  he 
has,  by  virtue  of  section  114,  c  68,  Acts  1917, 
styled  the  Good  Boads  Law,  the  power  and 
Jurisdiction  to  remit  the  aforesaid  sentence 
in  whole  or  In  part  The  only  question  to 
be  determined  Is:  Does  the  statute  confer 
such  power  upon  a  justice  of  the  peace  as 
respondent  contends  It  does,  and,  if  so,  Is 
it  in  violaticHi  of  the  C<»stitution?  It  Is  not 
contended  by  counsel  for  respondent  that,  in 
the  absence  of  the  statute  dted,  a  justice  of 
the  peace  would  have  the  power  over  his 
judgment  that  is  here  contended  for,  and  ^c 
Is  certain  he  would  have  no  such  power  in 
the  absence  of  statute.  The  judgment  of  an 
Inferior  court,  as  well  as  the  judgment  of  a 
court  of  general  jurisdiction,  rendered  after 
fuD  bearing,  must  have  finality.  If  not  re- 
heard in  the  time  and  manner  provided  by 
chai>ter  50  (sees.  255&-27»4)  of  the  Code,  a 
justice's  judgment  passes  beyond  his  contr<d. 
He  cannot  pronounce  final  judgment,  and 
thereafter  modify,  revoke  or  suspend  it,  un- 
less the  statute  cited  authorizes  Mm  to  do 
so.    The  statute  is  as  follows: 

"The  circuit,  criminal  or  intermediate  court 
wherein  the  said  person  was  sentenced,  or  the 
jodge  thereof  in  vacation,  or  a  justice  before 
whom  any  anch  person  was  convicted,  may,  for 
good  cause  shown,  release  such  defendant  from 
such  imprisonment  and  suspend  the  payment  of 
fine  and  costs,  but  no  sncb  order  shall  be  made 
by  a  justice  or  a  judge  in  vacation  of  his  court, 
ontil  at  least  ten  days  notice  in  writing  be  giv- 
en to  the  prosecuting  attorney  of  the  time  and 
place  at  which  the  motion  therefor  shall  be 
made." 

[1,2]  Petitioner  Insists  said  section  is  not 
germane  to  the  purposes  of  the  act,  and,  the 
title  of  the  act  containing  no  mention  of  the 
naatters  dealt  with  in  the  section,  that  it  is 
voifl  because  In  contravention  of  section  30, 
art.  6,  of  the  Constitution,  and  for  the  further 
reason  that,  in  effect,  it  attempts  to  vest  the 
power  to  pardon  and  remit  fines  and  penalties 
In  the  courts,  judges,  and  justices  of  the 
peace,  which  power  can  be  exercised  only  by 
the  Governor  in  view  of  section  11,  art  7, 
of  the  Constitution. 

The  statute  in  question  must  be  read  and 
considered  In  connection  with  the  sections  of 
the  act  which  precede  it  beginning  with  sec- 
tion 108.  Thus  read  and  considered,  the  pur- 
pose of  the  Legislature  appears  to  have  been 
to  provide  that  male  persons  over  16  years 
of  age,  convicted  by  any  court  or  justice  of 


the  peace  of  an  offense  punishable  by  im- 
prisonment in  jaU  or  by  fine  and  Imprison- 
ment, should  be  also  sentenced  at  the  same 
time  to  work  on  the  public  roads  of  the  coun- 
ty, during  the  time  of  their  imprisonment 
and  until  they  shall  pay  the  fine  and  costs. 
Snch  provision  is  auxiliary  to  one  of  the 
main  purposes  expressed  in  the  title  to  the 
act  as  foUows:  "Relating  to  the  establish- 
ment <dasstflcation,  construction  and  main- 
tenance of  public  roads" — and  is  therefore 
germane.  Labor  is  necessary  to  maintain  the 
roaos,  and  the  provision  relating  to  the 
working  thereon  of  men  who  have  been  sen- 
tenced to  confinement  In  jaU  for  crime  is 
certainly  not  a  matter  foreign  to  the  purpose 
as  above  expressed  in  the  title.  The  title 
being  broad  enough  to  give  a  fair  and  rea- 
sonable index  to  the  purpose  of  the  act  it 
was  not  necessary  to  descend  to  particulars 
in  the  title.  McEldowney  v.  Wyatt  44  W. 
Va.  711,  30  S.  E.  239,  45  L.  B.  A.  609,  and 
State  v.  Mines,  38  W.  Va.  125,  18  S.  E.  470 
(syL  pt  10).  Section  114  is  not,  therefore,  in 
violation  of  section  30,  art  6,  of  the  Constitu- 
tion. 

[3]  Neither  do  we  construe  said  section  114 
as  authorizing  a  court  or  a  judge  thereof  in 
vacation,  or  a  justice  of  the  peace,  to  sus- 
pend a  jail  sentence,  once  imposed  as  a  penal* 
ty  for  an  offense,  of  whldi  the  prisoner  has 
been  duly  convicted.  If  such  is  its  proper 
meaning,  it  is  void  as  being  in  conflict  with 
section  11,  art  7,  of  the  Constitution,  limit- 
ing the  power  to  remit  fines  and  penalties 
and  grant  reprieves  and  pardons,  after  con- 
viction, to  the  Governor.  In  view  of  that 
provision,  the  pardoning  power  could  not 
properly  be  vested  in  any  tribunal  or  person, 
other  than  the  Governor  of  the  state.  The 
Legislature  no  doubt  has  the  power  to  de- 
nominate the  cases  and  prescribe  certain  reg- 
ulations for  the  exercise  of  the  pardoning 
power  by  the  Governor,  but  It  certainly  canp 
not  confer  that  power  upon  any  other  person 
or  tribunal.  We  must  construe  the  act  if 
possible,  to  give  it  some  effect  rather  than 
none  at  all,  and  at  the  same  time  harmonize 
it  with  the  Constitution.  Section  108  of  the 
act  provides  that  all  male  persons  over  the 
age  of  16  years  hereafter  convicted  of  an  of- 
fense the  penalty  of  which  is  imprisonment  in 
jail,  or  both  fine  and  snch  imprisonment  shall 
be  sentenced  to  work  on  the  public  roads  dur- 
ing the  period  of  their  Jail  sentence  and  un- 
til the  fine  and  costs  are  paid.  It  does  not 
except  any  male  person  of  the  age  stated  for 
any  cause  whatever.  But  section  110  does 
authorize  the  court  or  justice  of  the  peace 
before  whom  any  such  prisoner  is  convicted, 
to  omit  from  the  sentence,  for  good  cause 
appearing  and  entered  of  record,  "that  part 
of  the  penalty  requiring  sudi  person  to  work 
on  the  public  roads  of  the  county."  What 
constitutes  such  good  cause  It  is  not  now  nec- 
essary for  us  to  say.  We  may  venture  to 
suggest  however,  that  physical  inability  to 
labor  would  be  a  good  cause.    It  cannot  be 
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supposed  the  LeglsIatUTe  meant  that  men  who 
are  physically  unable  to  labor  should  be  sen- 
tenced to  worlf  On  the  roads.  Again,  the 
good  cause  might  not  exist  at  the  time  the 
Judgment  Is  rendered,  and  might  thereafter 
arise  before  the  expiration  of  the  sentence. 
Section  114  of  the  act  was  therefore  intended 
to  provide  for  a  suspension  of  so  much  of  the 
judgment  only  (b  reQulres  a  prisoner  to  work 
on  the  public  road,  and  does  not  authorize  a 
release  of  any  part  of  the  Jail  sentence,  im- 
posed as  punishment  for  an  offense. 

The  Judgment  of  respondent  In  the  present 
Instance  is  only  for  payment  of  a  fine  and 
Imprisonment  of  accused  In  Jail  for  a  period 
of  60  days;  it  does  not  sentence  htm  to  work 
on  the  public  ro^ds  during  the  period  of  bis 
confinement  in  JalL  Hence  there  is  no  part 
of  his  Judgment  which  respondent  can,  in 
any  event,  release  or  suspend,  although  he 
declfft%8  in  his  return  that  it  Is  his  purpose 
to  hear  and  consider  the  motion  to  suspend  it, 
daiming  that  he  has  the  right  by  virtue  of 
said  section  114  to  suspend  the  Jail  sentence. 
13ie  concluding  words  of  the  Judgment,  "or 
ontil  he  Is  released  by  due  process  of  law," 
does  not  qualify  it,  or  prevent  dt  from  becom- 
ing final  and  conclusive.  Such  attempted 
reservation  of  control  over  the  Juugment  is 
wholly  nugatory.    We  wUl  award  the  writ. 

Writ  awarded. 


(»  w.  Va.  ew) 
AGLIONBT  V.  NORFOLK  ft  W.  RT.  Oa 
(No.  8854.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  26.  1917.) 

(Syttabut  ly  the  Court.) 

1.  RAH-BOADS    «=>482(1)— PibES— BVIDEWCK. 

In  a  suit  for  damages  caused  by  a  fire  al- 
leged to  have  resulted  from  sparks  thrown  from 
a  passing  locomotive  of  a  railroad  company,  it 
is  not  necessary  that  direct  evidence  tliat  the 
fire  resulted  from  sparks  so  emitted  shall  be 
given;  bnt  this  fact  may  be  established  by  proof 
of  circumstances  excluding  any  other  reasonable 
hypothesis. 

2.  Railboadb  «s>480(S)— FiBxa— NxaUGKNOE 
— Pbssuxptions. 

If  in  such  case  it  is  shown  that  the  fire  cann- 
ing the  damage  reaalted  from  sparks  emitted 
from  defendant's  looomotives,  there  is  a  pre- 
sumption that  the  defendants  negligence  was 
the  cause  thereof;  and  if  the  defendant  would 
absolve  itself  from  liability  for  the  damage 
caused  by  such  fire,  it  must  show  that  the  loco- 
motive was  constructed,  equipped,  and  operated 
in  a  reasonably  safe  way. 

S.  Railboads  4=>480(3)  —  Fibkb  —  Pbebuvf- 
HON  or  Nkqligencic — Bebuttal. 
The  presumption  of  negligence  upon  the 
part  of  the  defendant  company  in  such  case  may 
be  repelled  bT  tfkowing  that  the  locomotive, 
wliich  it  is  <jiarged  emitted  the  sparks  caus- 
ing the  fire,  was  equipped  with  approved  spark 
arresters,  that  the  same  were  in  proper  condi- 
tion, that  the  defendant  emplojred  competent 
servants  in  the  operation  of  said  locomotive, 
and  that  these  servants  were  performing  their 
duties  in  a  proper  manner  at  the  time  of  the  fire^ 


4.  Evidence  <8=>474a>-OPiinow  Evidxhcb~ 

COMPBTENOT   OF  EUFLOTEB. 

Where  the  competency  of  a  person  to  per- 
form the  duties  of  a  particular  employment, 
which  requires  the  possession  of  technioU  knowl- 
edge or  mecfaanical  skill  is  involved,  a  witness 
who  is  acquainted  with  the  manner  of  the  per- 
formance of  sudi  duties  by  the  party  whoM 
competency  is  questioned,  and  who  also  showt 
himself  possessed  of  the  requisite  technical 
knowledge  and  mechanical  skill  for  the  proper 
performance  of  such  duties,  may  testify  that 
the  party  whose  competency  is  questioned  is 
competent,  or  is  not  competent,  for  the  particu- 
lar employment. 

6.  Railboads   e=>4S0(S)  —  Fibes  —  PsEatncF- 

TION  OF  NBOLIGENCB— REBUTTAI,. 
The  presumption  of  negligence  arising  from 
the  fact  that  a  fire  was  communicated  by  one 
of  defendant's  locomotives  is  not  overcome  by 
the  testimony  of  the  engineman  in  charge  there- 
of that  he  was  operating  his  engine  in  a  prop> 
er  way  at  said  time.  In  order  to  snccessfal^ 
overcome  such  presumption  of  negligence,  it 
must  also  be  shown  that  the  fireman  who  was 
employed  at  said  tim&  in  manipulating  that 
part  of  the  engine  in  his  cliarge,  was  a  compe- 
tent fireman,  and  was  performing  his  dnties  in 
a  careful  and  proper  manner. 

Error  to  Circuit  (3ourt,  Jefferson  County. 

Suit  by  John  O.  Aglionby,  for  the  use,  etc, 
against  the  Norfolk  &  Western  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

H.  H.  McCormlck,  ol!  Charlestown.  tat 
plaintiff  in  error.  Brown  &  Brown,  of 
Charlestown,  for  defendant  in  error. 

RITZ,  J.  Tbis  suit  was  instituted  for  the 
purpose  of  recovering  the  value  of  a  house 
belonging  to  the  plaintiff  alleged  to  have 
been  burned  by  a  fire  communicated  by  one 
of  the  defendant  company's  engines.  On  the 
trial  of  the  case,  after  the  introduction  of 
the  evidence,  the  defendant  demurred  there- 
to, and  the  court  overruled  said  demurrer 
and  rendered  Judgment  for  the  plaintiff  oa 
the  conditional  verdict  of  the  Jury  for  the 
sum  of  $400. 

The  defendant  contends  that  its  demurrer 
to  the  evidence  should  liave  been  abstained 
because,  first,  it  is  not  shown  that  the  fire 
which  destroyed  the  plaintiCTs  house  result- 
ed from  sparks  emitted  from  one  of  the  de- 
fendant's engines ;  seccmd,  that,  even  though 
it  be  conceded  that  such  was  the  case,  tike 
defendant  company  has  shown  tliat  it  was 
guilty  of  no  negligence  In  connection  there- 
with by  proving  that  the  engines  in  qaestion 
were  equipped  with  awioved  spark  arrest- 
ers, were  in  good  condition  at  the  time^  and 
were  properly  (derated  by  competent  serv- 
ants. 

No  witness  testifies  iK>8itlvely  that  qjarks 
from  tbe  defendant  company's  engines  set 
the  fire  complained  of.  It  is  shown  that  a 
few  minutes  before  this  fire  was  discovered 
the  defendant  company's  train  first  88  passed 
in  a  northerly  direction ;  that  It  had  8t(¥ped 
a  short  distance  below  the  plaintiff's  bouse 
which  was  destroyed ;  tliat  at.'  the  tune  it 
passed  the  house  the  engines  were  makliig 
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coDslderabI*  «iertioD  In  order  to  rea<^  the 
ncnrmal  speed;  and  tbat  considerable  qnon- 
tltlee  of  sparks  were  being  thrown  cat  by 
one  or  the  other  of  the  locomotlTes  attached 
to  the  train.  Jnst  after  the  train  passed, 
the  occupant  of  the  house  which  was  destroy- 
ed discovered  fire  In  the  front  yard.  About 
15  mlnntes  thereafter  a  neighbor  came  and 
Informed  her  that  her  house  was  on  fire. 
She  Immediately  went  out  and  found  the 
roof  of  the  house  on  flre  on  the  side  next  to 
the  railroad.  This  house  was  Iqcated  within 
GO  feet  of  the  railroad  track.  The  weather 
bad  been  very  dry,  and  there  was  no  fire  In 
the  house  at  the  time,  nor  had  there  been 
for  some  time  prerlons  thereto. 

[1]  It  Is  not  necessary  that  the  plaintiff 
prove  by  direct  evidence  the  agency  of  the 
defendant  In  communicating  the  flre  in  cases 
Uke  this.  McLaughlin  v.  Ballroad  Ck>.,  75 
W.  Va.  287,  83  S.  B.  909;  Mills  v.  RaUway 
Co.,  73  W.  Va.  93,  79  S.  a  lOGO.  Ordinarily, 
hi  those  instances  where  there  la  direct  evi- 
dence of  the  oommnnlcatlon  of  the  flre,  the 
opportunity  exists  to  extinguish  It  before 
serious  damage  results,  and  in  those  cases 
from  which  subsequent  injury  does  result 
it  is  ordinarily  Impossible  to  furnish  any- 
thing but  evidence  of  a  circumstantial  na- 
ture to  show  the  origin  of  the  flre.  The  cir- 
cumstances shown  in  this  case  are  suffldoit 
to  warrant  the  conclusion  that  the  flre  was 
oiMnmunlcated  by  one  of  1:he  defendant  com- 
pany's engines. 

[2°,  3]  When  it  is  shown  that  the  flre  was 
communicated  by  one  of  the  defendant  com- 
pany's engines,  the  presumption  arises  that 
the  defendant  company  lias  been  negligent 
There  is  a  duty  upon  a  railroad  company  to 
equip  its  locomotives  with  approved  spark 
arresters,  and  to  properly  maintain  and  op- 
erate them,  whldi  would- include  thdr  prop- 
er in£ii)ectlon  and  r^air,  and  their  operation 
In  a  proper  manner  by  competent  servants. 
Mills  V.  Railway  C5o.,  78  W.  Va.  93,  79  S.  B. 
1090.  If  the  railroad  company  would  excuse 
itself  from  liability  for  damages  resulting 
from  flre  communicated  1^  one  of  its  locomo- 
tives, it  Is  incumbent  upon  It  to  show  that  it 
has  complied  with  these  requirements.  Ja- 
cobs V.  Railroad  Co.,  68  W.  Va.  618,  70  S.  B. 
369 ;  Wilson  v.  Bush,  70  W.  Va.  26,  73  S.  B.  69; 
Mills  V.  Railway  Co.,  78  W.  Va.  93,  79  S.  E. 
1060;  McLaughlin  v.  Railroad  Co.,  75  W. 
Ta.  287,  83  S.  B.  999. 

In  this  case  the  defendant  company  con- 
tends that  it  Is  shown  by  uncontradicted  tes- 
timony that  it  was  guilty  of  no  negligence 
in  these  respects,  and  therefore,  even  if  it 
can  be  said  that  the  flre  originated  from 
sparfes  cast  off  by  one  of  its  locomotives,  it 
is  shown  that  there  was  no  negligence  upon 
its  part,  and  the  court  should  have  sustained 
its  demurrer  to  the  evidence.  It  may  be 
said  that  the  evidence  shows  satisfactorily 
that  both  of  the  locomotives  used  on  this  oc- 
casion were  equipped  with  approved  spark 
arresters.     It  is  also  shown  by  competent 


parties,  who  inspected  these  engines  before 
leaving  the  terminal  on  this  trip,  that  the 
ash  pan  and  spark  arresters  and  the  appara- 
tus  from  the  operation  of  which  danger  from 
flre  would  likely  occur  were  in  good  condi- 
tion, and  It  is  likewise  shown  that  an  inspec- 
tion was  made  of  the  same  apparatus  at  the 
end  of  the  trip,  and  the  same  was  found  to 
be  in  good  condition.  The  enginemen  in 
charge  of  these  two  engines  are  shown  by 
their  own  testimony  to  be  men  of  experience 
in  the  operation  and  conduct  of  locomotives, 
and  It  appears  from  their  testimony  tbat 
they  were  competent  This  is  also  attempt- 
ed to  be  shown  by  the  conductor  who  testi- 
fied that  in  his  opinion  they  were  competent 
men.  OiHnlons  are  also  given  as  to  the  com- 
petency of  the  firemen  cm  these  engines  at 
that  time.  It  Is  contended  that  these  opin- 
ions were  not  competent  and  could  not  be 
treated  as  proof  of  competency.  It  is  insist- 
ed that  In  the  decision  of  tills  court  in  the 
case  of  Purkey  v.  Southern  Coal  Co.,  67  W. 
Va.  695,  60  S.  R  766,  it  is  held  that  the 
competency  of  a  servant  for  a  particular  em- 
ployment cannot  be  shown  by  the  opini(»i  of 
witnesses,  inasmuch  as  this  would  simply  be 
a  conclusion  of  the  witnesses  testifying. 

[4,  5]  Where  for  the  pnver  perfonnanoe  of 
the  duties  of  a  particular  employment  techni- 
cal knowledge  or  ihechanical  skill  is  required, 
the  Jury,  In  order  to  determine  whether  or 
not  a  particular  man  is  competent  fOr  the  per- 
formance of  the  duties  of  such  employment 
must  have  the  opinion  or  conduslon  of  some- 
body iq)on  the  quevtiiKi.  The  Jurors  do  not 
know  to  what  extent  the  proper  exercise  of  the 
duties  of  such  employment  requires  the  pos- 
session of  technical  knowledge  or  mechanical 
skill.  It  may  be  said  that  a  witness  testify- 
ing could  tell  the  Jury  the  manner  in  whldi 
the  particular  en^loj^  whose  competency  is 
tieing  tested  pwfonns  his  work,  and  then 
could  tell  the  Jury  the  manner  in  which  the 
work  should  be  performed.  This  would  be 
no  more  than  his  opinion,  however,  In  so  far 
as  the  question  of  how  the  work  should  be 
performed  is  concerned,  and  it  would  be  no 
less  a  conclusion  or  an  opinion  of  the  witness 
than  having  him  to  state  in  the  Qrst  instance, 
after  showing  his  acquaintance  with  the  work 
of  the  servant  whose  competency  is  in  ques- 
tion, and  his  capacity  to  testify  upon  the 
question  involved,  that  such  employ^  was  or 
was  not  competent  for  the  service.  One  oC 
the  grounds  upon  which  such  testimony  is 
admitted  is  that  Jurors  are  not  ordinarily 
possessed  of  the  technical  knowledge  or  me- 
dianlcal  skill  necessary  to  determine  the 
question  fbr  themselves.  The  statement  that 
the  particolar  employ^  is  competent  or  Is  In- 
competent toe  a  particular  service  is  no  more 
the  statement  of  a  conclusion  than  many 
other  things  which  are  allowed  to  be  admitted 
in  evidence.  The  witness  gives  his  Judgment 
to  the  Jury,  based  upon  his  knowledge  sf  the 
particular  employ^,  his  (^portunities  of 
observing  his  conduct  while  engaged  in  the 
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employment,  and  the  Jury  can  believe  this,  or 
not  believe  It,  as  It  may  seem  to  them  borne 
out  by  the  other  evidence  and  circumstances 
introduced  In  the  case.  In  order,  however,  to 
make  such  testimony  competent,  It  would  be 
necessary  for  the  witness  testifying  to  show 
that  he  himself  Is  acquainted  with  the  man- 
ner of  doing  this  particular  work,  that  he 
possesses  the  technical  knowledge  and  me- 
chanical skill  required  therefor,  and,  pos- 
sessing tills  knowledge,  he  must  either  testi- 
fy from  his  observation  of  the  manner  of  do- 
ing the  work  by  the  servant  whose  compe- 
tency Is  in  question,  or  ft'om  a  hyiwthetlcal 
statement  as  to  such  servant's  method  of 
performing  the  work.  When  these  conditions 
exist  such  testimony  would  be  of  material  as- 
sistance to  the  jury  In  arriving  at  a  correct 
conclusion,  and  Its  admission  is  Justified  both 
upon  principle  and  authority.  8  Wlgmore  on 
Evidence,  $  1918  et  seq.;  17  Gya  209,  241 ;  11 
R.  O.  Ij.  615;  Graham  v.  Pennsylvania  Co.; 
139  Pa.  149,  21  AU.  151,  12  L.  R.  A.  293 : 
Johnson  y.  Caughren,  55  Wash.  126, 104  Pac. 
ITO,  19  Ann.  Cas.  1148  and  note;  Hot  Springs 
Lumber  &  Mfg.  Co.  v.  Revercomb,  110  Va.  240, 
85  S.  E.  557;  Lewis  v.  Emery,  108  Mich.  641, 
66  N.  W.  569.  Many  other  authorities  might 
be  cited  to  the  same  eftect,  but  these  are  suffi- 
cient to  illustrate  the  prindide. 

The  language  used  by  the  court  In  the  sec- 
ond point  of  the  syllabus  In  the  case  of  Pur- 
key  v.  Southern  Cool  &  Transportation  Com- 
pany, 57  W.  Va.  595,  50  S.  B.  755,  might  be 
broad  enough  to  exclude  such  evidence  In  all 
cases,  but  we  must  Interpret  the  declaration 
there  made  In  connection  with  the  facts  In 
that  case.  An  examination  of  that  record 
discloses  the  fact  that  the  witnesses  who  were 
allowed  to  give. their  opinions  as  to  the  in- 
competency of  the  mine  boss,  either  had  no 
knowledge  of  mining  themselves,  or  had  no 
knowledge  or  information  as  to  the  methods 
used  by  the  mine  boss  whose  competency  was 
attacked.  Certainly  sudi  witnesses  were  in- 
competent to  give  an  opinion  upon  the  ques- 
tion. The  question  involved  there  was  the 
admissibility  of  the  opinion  of  one  not  pos- 
sessing technical  knowledge,  or  not  having 
Information  as  to  the  method  of  doing  the 
work  by  the  servant  whose  competency  is 
complained  of,  and  It  may  generally  be  said, 
as  was  said  in  that  case,  that  the  opinion  of 
such  a  witness  as  to  the  competency  or  in- 
competency of  an  employ^  is  not  evidence. 


It  proves  nothing.  That  doctrine  has  applica- 
tion to  some  of  the  evidence  introduced  in 
this  case.  The  conductor  of  the  train  is  in- 
troduced to  prove  that  the  enginemen  in 
charge  of  the  two  locomotives  were  comiie- 
tent  and  skillful  enginemen.  This  conduccorr 
while  he  shows  that  he  has  known  these  two 
enginemen  for  a  considerable  time,  and  knows 
that  th^  are  experienced  enginemen,  does 
not  show  tliat  he  knows  anything  about  run- 
ning an  engine,  that  he  possesses  the  techni- 
cal knowledge  or  mechanical  skill  necessary 
to  the  proper  operation  of  one,  or  tbat  be  is 
acquainted  with  the  manner  of  the  two  en- 
ginemen in  operating  locomotives.  Such  be- 
ing the  case,  his  opinion  would  be  of  no  aa- 
slstance  to  the  jurj,  and  it  cannot  t>e  said 
ihat  it  proves  anything. 

However,  the  enginemen  showed  by  tb^r 
own  testimony  that  they  have  been  engaged 
In  that  occupation  for  many  years,  and  it 
sufficiently  appears  that  they  are  competent 
and  skillful  men  in  their  employment.  Eiadi 
of  them  also  testifies  that  he  was  operating 
his  engine  in  a  careful  and  proper  manner 
on  the  occasion  that  it  is  charged  the  siiarks 
which  caused  the  fire  were  emitted  therefrom. 
One  of  these  enginemen  likewise  testifies  tbat 
his  fireman  was  a  competent  fireman,  and  was 
on  this  occasion  performing  bis  duties  in  a 
careful  and  proper  manner,  and  be  shows  that 
be  was  competent  to  testify  to  this  fact.  The 
other  englneman  shows  by  his  testimony  that 
he  did  not  know  whether  his  fireman  was 
competent  or  not,  except  from  the  fact  tbat 
he  had  been  in  the  service  of  the  company 
for  some  time;  be  does  not  show  that  he 
knew,  from  ills  own  observatloa  of  the  fire- 
man's meUiod  of  working,  tbat  be  was  a 
competent  fireman  or  otherwise,  and  neither 
does  he  testify  that  bis  fireman  was,  on  the 
occasion  referred  to,  performing  bis  duties 
in  a  skillful  and  proper  manner. 

In  McLeughUn  v.  Railway  Cow,  76  W.  Va. 
287,  83  S.  E.  099,  It  was  held  that  pvoof  that 
the  englneman  was  careful  and  was  properly 
performing  his  duties  at  the  time  of  the  fire 
was  not  sufficient,  but  that  there  most  be 
proof  that  the  fireman  was  also  not  negli- 
gent at  that  time.  Such  proof  is  lacking  in 
this  case  in  regard  to  the  fireman  on  ope  of 
the  locomotives,  and  to  this  extent  at  least 
the  defendant  has  failed  to  repel  the  pre> 
sumption  of  negUgence. 

The  Judgment  complained  of  is  »fBrmc«i. 


Digitized  by 


Google 


W.Va.) 


OANPIRIiD  ▼.  W^ST  VIRGINIA  CENTBAIi  GAS  CO. 


815 


(80  W.    Va.  781) 

CANFIELD  T.  WEST  VXRGINIA  CENTRAL 

GAS  CO. 

(Sapreme  Coart  of  Appeals  of  West  Yirginia. 

Sept.  26,  1917.) 

(SyUabu*  bv  *he  Court.) 

1.  Gas   «=3l8— Stobaok  ik   Skbviok  Pip»— 

Neoliokrck. 
Failure  of  a  gas  company,  on  discontinu- 
ance of  the  use  of  its  gas  by  a  patron,  to  cut 
it  off  at  the  street  valve,  so  as  to  exclude  it  from 
the  service  pipe,  and  its  cutt^  it  off  at  the 
meter  valve,  so  as  to  leave  it  stored  in  the  serv- 
ice pipe  up  to  the  meter  valve,  do  not  constitute 
negligence  per  se. 

2.  Gas  ®=>18— Stokagx  iw  Sbbvick  Pipe— In- 
spection— ^llAINTBNANCE  AND  BeFAIB. 

By  so  incidentally  storing  its  gas  in  the  serv- 
ice pipe  and  on  the  premises  of  the  former  pa- 
tron, the  gas  company  subjects  itself  to  the  duty 
and  burden  of  inspection,  maintenance,  and  re- 
pair of  such  service  pipe  while  it  is  so  used. 
8.  Gas  <S=>18  —  Storage  in  Sesyiok  Pip«— 
Inspection  and  Refaib— Negi,igence. 
But  such  burden  and  duty  do  not  extend  to 
provision  against  danger  from  a  concealed  open- 
ing or  defect  made  in  such  pipe  by  persons  other 
than  its  own  agents,  servants,  or  employes,  un- 
less it  has  knowledge  thereof  or  of  facts  and  cir^ 
cumstances  sufficient  to  put  it  upon  inquiry  re- 
specting the  same,  or  to  raise  a  reasonable  sus- 
picion of  its  existence. 

4.    PlAADING      <8=>4S  — I)ECI.AaATION  — SUTFI- 
OIENOT. 

To  be  sufficient,  a  declaration  must  set  forth 
such  facts  as,  in  law,  impose  a  duty  upon  the 
defendant  in  favor  of  the  plaintiff,  and  aver  a 
breach  thereof  in  appropriate  terms. 
6.  Gas  <8=>20(1)— Action  fob  Dakages— Suf- 
FiciENCT  OF  Declaration. 

A  declaration  against  a  gas  company,  claim- 
ing right  of  recovery  for  the  loss  of  a  house  and 
its  contents,  occasioned  by  an  explosion  of  gas 
escaping  from  a  pipe  invisibly  and  fraudulently 
connected  with  a  service  pipe  in  which  the  de- 
fendant's gas  is  stored,  at  a  point  under  the 
house  and  between  the  street  valve  and  the 
vieter  valve,  by  a  former  owner  of  the  property, 
and  containing  no  averment  of  knowledge  there- 
of on  the  part  of  the  defendant,  nor  of  any  fact 
or  drcumstance  sufficient  to  put  it  upon  inquiry, 
nor  of  such  openness  or  visibility  as  would  ren- 
der it  discoverable  bjr  a  reasonable  and  pmdent 
inspection,  is  insufficient, 

Action  by  John  Canfleld  against  the  West 
Virginia  Central  Gas  Company.  Demurrer  to 
declaration  overruled  and  question  of  plead- 
li^  certifled  by  the  trial  court  Order  re- 
versed and  demurrer  sustained,  with  leave  to 
plalntm  to  amend  hU  dedaration. 

A.  M.  Cunningham,  of  Parsons,  and  Nell 
Cunningham,  of  Elkdns,  for  plainUfl.  Tal- 
bott  &  Hoover,  of  Elklns,  for  defendant 

POFFENBARGER,  J,  The  demurrer,  the 
overruling  of  which  Is  complained  of,  on  a 
question  of  pleading  certified  by  the  trial 
court  challenges  the  sufficiency  of  a  declara- 
tion claiming  right  of  recovery  for  failure  of 
the  defendant  company,  on  discontinuance  of 
the  use  of  Its  gas  by  an  occupant  and  owner 
of  a  house,  to  shut  off  the  supply  of  gas  to  the 
service  pipe,  at  the  street  or  service  valve, 
and  to  inspect  its  gas  pipes  and  lines  to  such 
an  extent  as  to  discover  a  secret  pipe  wrong- 


fully attached  to  the  service  pipe,  between 
that  valve  and  the  meter,  and  carried  into 
the  house  by  the  owner,  and  disconnect  the 
same,  In  consequence  whereof  the  plaintiff, 
a  purchaser  of  the  property,  subsequently 
moving  into  the  house,  supposing  It  to  be  free 
from  gas  and  Ignorant  of  the  secret  connec- 
tion, unintentionally  and  Innocently  set  it 
on  fire  and  burned  it  together  with  its  con- 
tents, by  removal  of  the  pipe,  occasioning  an 
escape  of  gas  which  a  lamp  in  the  hands  of 
his  wUe  Igndted. 

The  declaration  proceeds  on  the  theory  of 
negligence.  It  imputes  no  willful  or  Inten- 
tional wrong  to  the  defendant.  Such  c<hi- 
duct  is  Imputed  only  to  the  former  owner, 
as  a  means  of  defrauding  the  defendant,  not 
the  plaintiff.  The  purpose  of  his  installation 
of  the  secret  pipe  was  to  get  the  defendant's 
gas  into  the  house  through  this  pipe,  instead 
of  through  the  meter,  and  thus  avoid  a  claim 
for  compensation  for  It ;  but  his  vendee  suf- 
fered injury  from  it  not  Intended  by  the 
perpetrator  of  the  fraudulent  act  Compensa- 
tion for  the  injury  is  claimed  from  the  de- 
fendant on  the  ground  of  alleged  omission  of 
duty  on  its  part  to  exclude  Its  gas  from  the 
secret  pipe  and  from  the  premises,  when  the 
former  owner  moved  out  and  dlscontlnned  the 
use  of  gas,  by  shutting  off  the  supply  at  the 
street  or  service  valve,  or  by  discovery  of  the 
secret  pipe,  in  the  exercise  of  the  duty  of  in- 
spection and  removal  thereof.  The  gas  was 
shut  off  at  the  meter  valve  which  was  between 
the  fraudulent  connection  and  the  entry  of 
the  secret  pipe  Into  the  house.  If  It  had  been 
shut  off  at  the  other  valve,  there  would  have 
been  no  gas  In  the  pipe  from  which  It  escaped 
Into  the-  house.  Absolute  duty  on  the  part  of 
the  defendant  to  shut  off  the  gas  at  the  street 
is  Insisted  upon.  It  is  also  contended  that 
permission  of  the  gaa  to  remain  in  the  service 
pipe  on  the  plaintiff's  premises  made  that 
pipe,  for  the  purposes  of  the  case,  the  de- 
fendant's pipe,  and  subjected  It  to  the 
same  duty  of  inspection  thereof  as  devolved 
upon  It  In  respect  to  the  pipes  It  actually 
owned  and  used  In  the  conveyance  and  stor- 
age of  Its  gas. 

[1]  For  the  proposition  that  the  failure 
to  shut  off  the  gas  at  the  meter  and  exclude 
it  from  the  service  pipe  leading  to  the  house, 
or,  rather,  to  the  point  at  which  the  meter 
valve  was,  amounted  to  negligence  per  se, 
onTy  one  case  Is  dted  that  seems  to  sustain  It 
namely.  Creel  v.  Charleston  Natural  Gas 
Co.,  61  W.  Va.  129,  41  S.  B.  174,  80  Am.  St 
Rep.  772 ;  bnt  on  a  full  and  complete  analy- 
sis of  the  opinion,  It  cannot  be  regarded  as 
having  actually  asserted  the  proposition.  If 
there  asserted  at  all,  It  was  merely  conceded 
for  the  purposes  of  argument,  and  without 
any  Investigation  or  citation  of  authority.  If 
the  language  of  the  opinion  Is  to  oe  taken 
literally,  It  Is  susceptible  of  two  or  three  con- 
structions, under  one  of  which  the  defendant 
was  absolved  from  negUgence.    It  says: 
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"The  accomoIatloD  of  the  gas  under  the  floor 
was  occasioned  by  the  negligence  of  Cavin  and 
Fergason  in  not  immediately  closing  the  pipe 
opened  by  them  after  they  were  aware  of  the 
alleged  negligence  of  the  defendant,  and  the  ex- 
plosion was  occasioned  by  the  negligence  of  Cav- 
in in  throwing  the  lighted  match  into  the  gas 
after  it  bad  so  accumulated.  *  *  *  They 
were  the  cause  of  it" 

On  the  other  hand,  it  Is  true  that  the  opin- 
ion speaks  of  the  negligence  of  the  defendant 
In  not  having  cut  the  gas  off.  The  Judge  may 
have  meant,  however,  to  assert  duty  to  cat  it 
off  after  notice  to  do  so  and  after  the  danger 
was  discovered,  since  that  Issue  was  In- 
volved. Lannen  v.  Albany  Gaslight  Co.,  44 
N.  Y.  459,  did  not  involve  the  question  we 
have  here.  At  the  time  of  the  accident  the 
gas  company  was  still  furnishing  gas  to  the 
house.  In  Lanigan  v.  New  York  Gaslight 
Co.,  71  N.  Y.  29,  the  use  of  gas  had  been  dis- 
continued; but  the  negligence  charged  and 
conceded  by  the  court  was  not  failure  to  sbnt 
off  the  gas  at  the  street,  but  failure  to  cap 
and  close  the  service  pipe  upon  the  premises 
so  as  effectually  to  exclude  the  gas  from  the 
cellar  and  store.  In  Pulaski  Gas  Light  Ck>. 
V.  McCllntock,  W  Ark.  676,  134  8.  W.  1189, 
1199,  32  U  R.  A.  (N.  S.)  825,  the  act  of  neg- 
ligence was  declared  to  be,  not  failure  to 
shut  off  the  gas  at  the  street,  but  the  running 
of  a  new  service  pipe  Into  the  property,  wlth- 
ont  knowledge  of  the  owner,  and  disconnec- 
tion of  the  old  one  at  the  street,  producing 
a  situation  wliich  deceived  and  lured  him  to 
his  Injury.  In  Manning  v.  St  Paul  GaSllght 
Co.,  129  Minn.  55,  161  N.  W.  423,  L.  K.  A. 
1916S,  1022,  Ann.  Cas.  1916B,  276,  the  In- 
Jury  was  occasioned  by  a  leaky  pipe,  while 
the  defendant  was  furnishing  gas  to  the 
plaintiff's  decedent 

[J,  8]  The  storing  of  gas  by  a  gas  company 
In  the  service  pipe  of  a  former  customer,  on 
his  pronises,  after  his  discontinuance  of  the 
use  of  gas,  cannot  be  deemed  to  be  an  act 
of  negligence  merely  because  there  Is  no  le- 
gal right  in  the  gas  company  so  to  store  Its 
gas ;  for.  If  lack  of  legal  right  of  occupancy 
amounted  to  negligence,  every  person  wrong- 
fully leaving  any  object  on  the  premises  of 
another,  however  harmless  it  might  be,  would 
be  guilty  of  negligence  and  might  be  liable 
for  any  injury  resulting  from  It.  Gas  so 
stored  is  not  more  dangerous  than  gas  stored 
elsewhere  In  pipes  and  tanks,  if  the  service 
pipe  In  which  it  is  stored  Is  sufficient  and  In 
good  condition.  Since  the  gas,  In  such  case, 
belongs  to  the  gas  company,  and  is  a  danger- 
ous agency,  the  law  imposes  upon  its  owner 
duty  to  exercise  care  in  the  storing  thereof, 
to  the  end  that  injury  may  not  result  For 
the  purposes  of  custody  and  control  of  bis 
gas,  he  makes  the  service  pipe  his  own,  and 
Is  bound  to  maintain  it  In  good  and  safe 
condition  as  long  as  be  so  uses  It  To  require 
this  is  reasonable,  Just,  consistent  with  the 
views  es^ressed  by  the  courts  generally,  and 
sufficient  as  a  safeguard  against  injury.  In 
Brady  r.  ConaoUdated  Gas  Co.,  8S  Md.  637, 


37  Atl.  263,  It  was  specifically  and  directly 
held  that  It  Is  not  per  se  negligence  on  the 
part  of  a  gas  company  to  leave  a  supply  pipe 
In  a  building  In  whidi  gas  is  no  longer  used. 
Upon  this  authority  and  the  considerations 
Just  stated,  the  expressions  la  Creel  y.  Charles- 
ton Natural  Gas  Co.,  Importing  that  All- 
ure of  the  gas  company  to  turn  off  the  gas 
at  the  street  valve,  on  discontinuance  of  the 
use  of  gas  in  a  building,  Is  negligence  per  se, 
are  disapproved. 

The  duty  to  Inspect  the  service  pipe  on  the 
premises,  in  which  the  defendant  left  its  gas, 
did  not  extend  to  provision  against  tilings  the 
existence  of  which  it  was  under  no  duty  to 
foresee  or  suspect  nor  to  effort  to  discover 
the  existence  thereof.  Nowhere  is  the  dnty 
of  Inspection  more  rigidly  enforced  tban  in 
the  law  of  master  and  servant,  and  in  that 
department  of  the  law  it  extends  only  to 
those  things  the  master  ought  to  have  known 
and  was  under  a  duty  to  know.  Hoffman  v. 
Dlckerson,  31  W.  Va.  142,  6  S.  E.  53;  John- 
son r.  Chesapeake  &  Olilo  Ballroad  Col,  36 
W.  Va.  73,  14  S.  B.  432;  Humphreys  v. 
Newport  News  ft  Ballroad  Co.,  33  W.  Ya.  135, 
10  S.  EX  39. 

None  of  the  anthorities  carry  the  princi- 
ple beyond  this  point  in  the  application  there- 
of to  ];>erson8  using  and  controlling  electricity 
and  gas.  In  Koelsch  t.  Philadelphia  Co.,  152 
Pa.  366,  25  Ati.  622,  18  U  B.  A.  759,  34  Am. 
St  Bep.  663,  the  court  stated  the  role  as  fol- 
lows: 

"While  no  abaolote  standard  of  du^  in  deal- 
ing  with  such  agencies  can  be  prescribed,  it  is 
sale  to  say,  in  general  terms,  that  every  i^- 
Bonable  precaution  suggested  by  experience  and 
the  known  dangers  of  the  snbject  ought  to  be 
taken.  This  would  require,  in  the  case  of  a 
gas  company,  not  only  that  its  pipes  and  fittings 
should  be  of  such  material  and  workmansiiipb 
and  laid  in  the  ground  with  snch  skill  and  care^ 
as  to  provide  against  the  eacape  of  gas  there- 
from when  new,  but  that  such  system  of  inspec- 
tion should  be  maintained  as  would  insure  rea- 
sonable promptness  in  the  detection  of  *  *  * 
leaks  that  might  occur  from  the  deterioration 
of  the  materitu  of  the  pijpes.  or  from  any  other 
cause  within  tiie  circumspection  of  moi  of  ordi- 
nary skill  in  the  busineaa." 

This  was  approved  and  applied  In  Denver 
Consolidated  Electric  Ca  v.  Lawrence,  31 
Colo.  301,  73  Pac.  39,  Am.  Elec  Cases,  617. 

A  gas  company  is  bound  to  Inspect  for  dis- 
covery of  leaks  due  to  defects  in  materials, 
deterioration  of  pipes  and  valves,  displace- 
ment or  dislocation  by  accident  the  weather 
and  the  like,  because  It  knows  these  things 
often  occur.  But  it  is  Justified  in  assuming 
that  no  stranger  will  deliberately  and  wan- 
tonly Interfere  with  its  pipes,  or  pipes  it  is 
using,  and  render  them  secretly  and  latently 
dangerous,  in  the  absence  of  knowledge  (tf 
snch  interference,  or  of  snch  facts  as  are  suf- 
ficient to  put  it  npon  inquiry;  for.  In  law, 
there  is  a  presumption  in  favor  of  right  a<> 
tion  and  against  wrongful  action.  According- 
ly It  was  held  In  McKehna  t.  Brldgewater 
Gas  Co.,  193  Pa.  633,  46  Aa  62,  47  U  B.  A. 
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790,  in  which  the  superintendent  of  one  com- 
pany, in  an  effort  to  supply  gas  to  its  cus- 
tomers unwittingly  connected  a  high-pressure 
line  of  another  company  with  Its  low-pres- 
sure line,  and  so  caused  an  explosion,  think- 
ing he  was  combining  two  of  his  own  lines, 
the  court  held  that  the  defendant  was  not 
bound  to  maintain  a  line  of  sentries  the 
length  of  its  route  to  keep  off  trespassers, 
nor  by  personal  inspection  at  frequent  in- 
tervals during  the  day  to  ascertain  whether 
some  other  gas  company  had  mistaken  de- 
fendant's line  for  its  own,  and  tampered  with 
Its  valves.  On  'the  same  principle,  it  was 
held  in  Barter  t.  Ught  ft  Power  Co.,  124 
Iowa,  600, 100  N.  W.  608,  that  a  presumption 
that  the  Injury  resulted  from  negligence  of 
one  who  furnishes  electricity  does  not  obtain 
where  it  is  shown  that  the  negligence  of  a 
third  person  Intervened.  The  principle  stat- 
ed and  the  authorities  just  cited  negative  any 
duty  on  the  part  of  the  defendant  to  inject 
the  service  line  for  the  discovery  of  the  pipe, 
wrongfully  attached  to  it  and  conveying  the 
gas  therefrom  Into  the  building,  unless  It  was 
open  and  patent  so  as  to  render  It  discovera- 
ble by  ordinarily  careful  Inspection. 

[4,  S]  To  be  sufficient,  a  declaration  must 
aver  such  facts  as  legally  impose  a  duty  up- 
on the  defendant  in  favor  of  the  plaintiff, 
and  th«i  aver  a  breach  of  that  duty.  Since 
a  latent  defect  in  a  gas  company's  pipe, 
wrongfully  made  by  a  third  person,  without 
the  knowledge  of  the  company,  is  not  such  a 
one  as  it  is  bound  to  look  for  in  the  exercise 
of  Its  duty  of  Inspection,  and  the  declaration 
neither  avers  that  the  defect  was  such  as 
could  have  been  discovered  by  the  Inspection 
required  by  law,  nor  that  the  defendant  had 
any  knowledge  of  Its  existence,  or  of  facts 
sufficient  to  put  it  upon  inquiry  as  to  the 
matter,  oi*  raise  a  suspicion  of  the  existence 
of  the  defect,  it  does  not  set  forth  sufficient 
facts  to  show  a  duty  from  the  defendant  to 
the  plaintiff  respecting  the  defect  causing  the 
Injury  complained  of.  Thene  is  no  allegation 
of  injury  occasioned  by  an  insufficient  or  de- 
fective pipe  or  valve  which  might  have  been 
prevented  by  Inspection  and  repair.  The  dec- 
laration attributes  the  injury  solely  to  the 
presence  of  gas  in  the  pipe  wrongfully  con- 
nected with  the  service  line.  As  this  connec- 
tion Is  alleged  to  have  been  under  the  resi- 
dence. It  was  concealed.  It  is  further  al- 
leged that  It  was  made  with  "the  criminal 
and  fraudulent  idea  of  procuring  gas  from 
the  gas  company's  service  line  to  a  great  ex- 
tent free  of  charge,"  wherefore  it  must  have 
been  secret  and  hidden.  An  open  and  patent 
one  would  not  have  effected  the  purpose  al- 
leged. 

The  order  complained  of  wUl  be  reversed, 
the  demnrrer  sustained,  and  the  case  re- 
manded, with  leave  to  the  plaintiff  to  amend 
his  declaration. 


(80  W.  V8.  78«) 
OABDNBK,  Sheriltv.MIGHOLS.    (No.  8306.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept.  26, 1017.) 

(ByUahuM  hy  the  Oowri.) 

1.  Payment  «=389(4)— Recovkby  o»  Monbt 
Paid  —  Declabatior  —  Dbmubbeb  —  Spk- 
ciAi.  Court. 

A  special  count  in  a  declaration  in  assump- 
sit, claiming  right  of  recovery  of  money  as  hav- 
ing been  paid  to  tbe  defendant  xmder  a  mistake 
of  law  or  fact,  and  setting  forth  all  of  the  facts 
and  circnmstajices  relied  npoh  as  constituting 
a  ground  of  recovery,  is,  in  legal  effect,  a  mere 
common  count  for  money  bad  and  received,  and 
a  demurrer  thereto  is  proper^  overruled. 

2.  Patvknt  «s>85(1)— Mistake— Recovery. 

Upon  mere  proof  that  his  deputy,  after  hav- 
ing paid  out  of  public  funds  in  bis  bands  for 
the  purpose  interest  conpons  constituting  obliga- 
tions 01  a  board  of  education,  which  the  deputy 
had  the  right  so  to  pay,  pledged  or  exchanged 
the  same  to  a  stranger  for  money  in  an  equal 
amount,  representing  his  purpose  in  so  doing  to 
be  the  procurement  of  money  with  which  to  dis- 
charge other  urgent  obligations  of  the  board  of 
education,  which  it  was  his  duty  to  discharge, 
and  that  such  coupons  were  subsequently  taken 
up  from  the  holder  by  another  of  his  deputies, 
without  notice  of  the  previous  payment  thereof, 
a  sheriff  cannot  recover  from  such  stranger  the 
amount  of  money  so  subsequently  paid  to  bim. 

3.  Schools  ahd  Sokooi.  Districts  «=»97(10) 
— Obligatior  of  Board  of  EJducation  — 
Pledoe  or  Exchange— Liability. 

Such  a  pledge  or  exchange  does  not,  alone 
and  of  itself,  create  any  debt  or  new  obligation 
of  the  board  of  edncation,  nor  purport  to  do  so. 

4.  Schools  and  School  Districts  <S=397(9)— 
Obligation  of  Board  of  Boucation- Kx- 
tinouibhkent. 

Nor  does  such  first  payment  of  coupons  by  a 
deputy  extinguish  them  utterly  and  for  all  pur- 
poses. The  functions  of  sudi  {>aper  do  not  end, 
nor  do  all  rights  and  obligations  respecting  it 
cease,  until  it  has  been  finally  surrendered  by  tbe 
paying  officer,  in  settlement  witii  the  issuing 
corporatlMi. 
6.  Patubrt  «s>88<6)— Bscovbby— Loss. 

To  recover  in  sucn  an  action,  a  sheriff  must 
prove  that  he  has  sustained  an  actual  loss  by 
reason  of  the  subsequent  payment. 

6.  Payment    i&=a89(6)— Recovery— Evidence. 

Evidence  offered  m  such  case,  tending  to 
prove  that  the  district  obligations,  for  the  dis- 
charge of  which  the  deputy  represented  it  to  be 
his  purpose  to  use  the  money  obtained  by  the 
exchange  or  pledge  of  the  coupons,  were  subse- 
quently paid,  without  more,  is  properly  rejected. 

7.  Payment    <S=»80(5)—IlEooyEBT— Evidence. 

Elvidence  offered  in  such  case,  tending  to 
prove  that  the  sheriff  had  reason  to  believe,  be- 
fore the  coupons  were  pledged  or  exchanged, 
that  bis  deputy  was  unfaithful  and  derelict,  is 
properly  rejected,  the  negligence  it  tends  to 
prove  being  too  remote. 

Error  to  Circuit  Court,  Jefferson  County. 

Assumpsit  by  J.  W.  Gardner,  Sheriff, 
against  L.  F.  Nichols.  Judgment  for  plain- 
tiff on  a  directed  verdict,  motion  to  set  aside 
verdict  overruled,  and  defendant  brings  er- 
ror. Reversed,  verdict  set  aside,  and  case  re- 
manded for  new  trial. 

J<dui  T.  Porterfleld,  of  Cbarlestown,  for 
plaintiff  .  in  error.  Brown  ft  Brown,  of 
Cbarlestown,  for  defendant  In  error. 


#=9For  other  cases  sm  ram*  toplo  snl  K&1>NUMBBB  In  all  K«r-Numb«r«d  DlgeiU  and  InAezw 
9SSJ^-62 
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POFFENBARGBR,  J.  The  Judgment  com- 
plained of  is  based  upon  a  verdict  for  tlie 
plaintiff  in  an  action  of  assumpsit,  rendered 
in  obedience  to  an  Instruction  of  the  court, 
to  the  giving  of  which  an  exception  was  tak- 
en. This  one  and  another,  Interposed  to  the 
action  of  the  court  in  overruling  a  motion  to 
set  aside  the  verdict,  constitute  the  grounds 
of  two  assignments  of  error.  Others  are 
founded  upon  the  overruling  of  a  demurrer 
to  the  special  count  of  the  declaration  and 
the  rejection  of  certain  evidence  offered  by 
the  defendant 

[1]  Although  the  special  count  Is  elaborate 
and  details  all  the  facts  upon  which  the 
plaintiff's  claim  is  founded,  It  is,  in  sub- 
stance and  effect,  only  a  common  count  for 
money  had  and  received,  for  it  proceeds  upon 
the  theory  of  right  to  recover  money  paid  by 
the  plaintiff  to  the  defendant  vmder  a  mis- 
take. 2  Enc.  PL  &  Prac.  1018,  citing  nximer- 
ous  authorities.  Since  there  Is  a  common 
count  for  money  had  and  received,  imder 
which  all  the  facts  are  admissible,  there  is 
no  occasion  to  inquire  whether  the  special 
count  is  vitiated  by  its  admissions  of  facts 
precluding  right  of  recovery  under  it  Much 
of  it  could  be  disregarded  as  constituting  sur- 
plusage, but  some  of  the  facts  set  forth  might 
deny  right  of  recovery.  Whether  they,  or 
they  together'  with  others  disclosed  by  the 
evidence,  do  or  not  la  the  Inquiry  to  be  dis- 
posed of  upon  the  two  principal  assignments 
of  error,  going  to  the  eufliciency  of  the  evi- 
dence adduced. 

[2, 3]  The  plaintiff  was  sheriff  of  Jefferson 
county  for  a  four-year  term,  commencing 
January  1, 1913.  O.  Bloom  Wentzell  was,  un- 
til October  29,  1915,  his  deputy,  charged  with 
tbe  collection  of  taxes,  levies,  and  assess- 
ments in  the  magisterial  district  of  Harpers 
Ferry,  and  also  with  the  duty  of  paying  or- 
ders and  other  demands  upon  tbe  county  and 
the  board  of  education  of  that  district  out 
of  the  funds  collected  by  him.  Among  the 
obligations  of  said  board  of  education  were 
certain  coupon  bonds  issued  for  the  purpose 
of  raising  money  to  erect  a  scboolbouse,  and 
it  was  the  duty  of  the  deputy  to  pay  the  in- 
terest coupons  falling  due  the  1st  day  of 
July  in  each  year.     Some  time  in  tbe  year 

1915,  on  or  about  July  1,  he  took  up  52  of 
the  coupons,  amounting  to  $650.  Later,  say- 
ing he  needed  money  with  which  to  pay  or- 
ders held  by,  or  soon  to  be  issued  to,  tbe 
school-teachers  of  tbe  district,  he  borrowed 
1650  in  money  from  the  defendant,  and  pledg- 
ed to  blm,  as  security  therefor,  tbe  52  inter- 
est coupons,  including  6  taken  up  from  tbe 
defendant  himself.  On  tbe  same  day,  Sep- 
tember 27,  1915,  tbe  defendant  delivered  tbe 
coupons  to  a  bank  for  collection.  About  one 
month  later  Wentzell  was  removed  from  of- 
fice, and  the  coupons  were  paid  January  3, 

1916,  by  T.  Grove  Henkle,  Wentzell's  succes- 
sor as  deputy,  without  notice  of  their  hav- 
ing been  previously  paid  by  Wentzell  and  ne- 
gotiated by  him  to  tbe  defendant;  but,  Imme- 


diately after  having  paid  tbem,  Henkle  dis- 
covered tbe  fact,  by  means  of  a  memoran- 
dum on  tbe  envelope  in  whlcb  they  were  re- 
ceived. The  defendant  swears  he  did  not 
know  Wentzell  had  paid  for  the  coupons  with 
public  money,  nor  that  tbe  six  coupons  taken 
from  him  were  among  those  pledged,  nor 
does  it  appear  from  any  positive  evidence 
that  they  bad  been  paid  for  with  public 
money.  Presumptively,  however,  they  had. 
There  Is  no  proof  that  Wentzell  used  the 
money  borrowed  from  tbe  defendant  for  any 
Improper  purpose  or  misappropriated  it.  He 
claimed  he  was  borrowing  It  for  use  In  the 
payment  of  lawful  orders  issued,  or  to  be  is- 
sued, by  the  board  of  education,  and  be  may 
have  done  so  and  surrendered  the  orders  to 
his  principal.  If  he  obtained  it  for  his  per- 
sonal use  and  made  such  use  of  it  tbe  de- 
fendant is  not  shown  to  have  had  any  knowl- 
edge of  his  corrupt  Intention.  On  the  con- 
trary, he  was  advised  that  it  was  to  be  used 
in  the  discbarge  of  lawful  demands  upon 
public  funds. 

Tbe  assumption  that  tbe  pledge  of  tbe  cou- 
pons made  by  the  deputy  after  be  bad  paid 
them  created  a  new  or  additional  debt  of  tbe 
board  of  education  Is  not  well  founded.  It 
bad  a  certain  number  of  coupons  to  provide 
for,  and  they  only  were  outstanding.  After 
the  pledge  complained  of,  the  number  to  be 
satisfied  remained  the  same  as  before.  Tbe 
sheriff,  not  the  deputy,  was  answerable  to 
tbe  board  of  education  for  the  full  amount  of 
the  levies  and  other  district  funds,  and  his 
obligation  to  tbe  board  was  not  discharged 
pro  tanto  by  a  mere  payment  of  the  coupons 
by  tbe  deputy.  He  could  be  acquitted,  as  to 
the  sum  so  paid,  only  by  a  surrender  of  tbe 
coupons  In  his  settlement  with  tbe  board,  or 
a  credit  for  an  equal  amount  lawfully  ob- 
tained in  some  other  way.  The  board  bad 
not  credited  him  with  tbem,  in  iiny  settle- 
ment ftt  tbe  time  of  payment  of  tbe  amount 
thereof  to  tbe  defendant.  Tecbnlcallyi  tbe 
pledge  of  tbe  coupons  may  have  been  a 
wrongful  act  but  It  did  not  necessarily  cause 
any  loss  or  injury  to  tbe  board.  Though  tbe 
coupon&  were  not  thereafter  in  tbe  treasury 
by  virtue  of  the  payment  made  by  Wentzell, 
as  they  should  have  been,  the  sheriff  was  li- 
able for  the  amount  thereof  in  money,  and 
the  board  had  suffered  no  actual  loss,  nor  In- 
curred any  additional  debt 

This  relation  of  creditor  and  debtor.  Inci- 
dent to  tbe  oftidal  and  private  agency  estab- 
lished by  law  and  contract,  subsisted  between 
the  sheriff  and  bis  deputy.  Though  otiicially 
related,  they  owed  each  other  duties,  and 
were  bound  to  make  settlements  into  wliich 
personal,  as  well  as  otUcial,  rights  entered, 
and  official  derelictions  and  wrongs  could  be 
compensated  for  or  satisfied  In  money.  View- 
ed from  the  standpoint  of  this  relationship, 
the  transaction  between  tbe  deputy  and  tbe 
defendant  was  not  harmful  or  Injurious  to 
the  sheriff  in  any  practical  sense.  He  had 
not  obtained  title  to  the  coupons  as  against 
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the  deputy,  nor  extended  the  deputy  any 
credit  for  tbem.  If  he  bad  credited  them  in 
a  settlement  and  then  paid  them  a  second 
time,  be  would  have  suCTered  an  injury  by 
the  second  payment.  As  be  had  not  done  so, 
the  deputy  was  liable  to  him  for  the  amount 
thereof,  after  the  pledge  of  the  coupons,  as 
he  bad  been  before.  The  defendant  did  not 
take  the  coupons  as  a  gift.  He  gave  the  dep- 
uty an  equivalent  amount  of  money,  and,  if 
the  latter  was  honest  and  accounted  to  his 
principal,  agreeably  to  his  arowal  of  inten- 
tion at  the  time  he  got  the  money,  the  plain- 
tiff has  suffered  no  loss.  After  the  pledge, 
the  deputy  had  the  money  with  which  to  ac- 
count to  his  principal,  instead  of  the  coupons, 
and  that  sufficed  fully  to  satisfy  his  obliga- 
tion, though  not  for  strict  performance  of 
his  official  duty.  As  betn'een  them,  the  mon- 
ey was  as  good  as  the  coupons,  for  it  would 
have  been  the  end  of  the  law  in  an  action 
against  the  deputy.  Manifestly,  therefore,  if 
the  plaintiff  has  suffered  any  practical  and 
pecuniary  loss,  it  was  occasioned,  not  by  the 
pledge  or  exchange  of  the  coupons  for  money, 
but  by  the  default  and  insolvency  of  his  dep- 
uty, to  which  the  pledge  or  exchange  did  not 
necessarily  contribute,  and  there  is  no  proof 
that  it  did,  in  point  of  fact 

[4,  6]  Nor  can  the  coupons  In  question  be 
deemed  to  have  been  legally  extinguished  in 
every  sense  by  the  first  payment,  so  as  to 
render  them  worthless.  In  the  hands  of  a 
technically  wrongful  transferee.  Strictly 
speaking,  payment  by  an  officer  only  out  of 
public  funds  is  contemplated,  but,  if  the  pay- 
ing officer  should  take  up  orders  with  his 
personal  funds  they  would^  be  good  as  against 
the  public,  and,  if  he  should  take  them  up 
out  of  public  money,  after  having  set- 
tled and  paid  up  in  full,  or  should  by  over- 
sight omit  them  from  a  settlement  and  pay 
the  balance  In  money,  they  would  be  clearly 
good  in  bis  hands,  for  the  district  would  suf- 
fer no  injury  by  payment  of  them.  If  exon- 
erated from  payment  by  the  irregularity,  it 
any.  It  would  profit  to  the-  extent  of  the 
amount  of  the  exoneration.  If  these  coupons 
had  not  been  paid  to  the  defendant,  and  the 
sheriff  had  fully  paid  to  his  successor  all  he 
owed  the  district,  no  public  loss  would  result 
from  their  payment,  wherefore  the  board  of 
educaticm  could  not  resist  payment.  Hence 
such  paper  is  not  utterly  and  completely  ex- 
tingulsbed  until  it  has  been  surrendered  to 
the  issuing  corporation  In  a  settlement  with 
the  treasurer.  Until  it  has  been  80  surren- 
dered it  has  some  virtue  In  the  hands  of  any 
person  holding  It  for  value  and  In  good  faith, 
whether  an  officer  or  a  private  person,  al- 
though it  may  have  lost  the  quality  of  ne- 
gotiability, if  originally  negotiable,  or  suf- 
fered other  disparagement.  According  to 
nil  authorities,  the  board  of  education  could 
have  ratified  the  transaction.  In  so  far  as  It 
was  illegal,  and  paid  the  coupons  to  the  de- 


fendant Mayor  ▼.  Ray,  9  Wall.  (8«  U.  S.) 
468,  22  L.  Ed.  164;  Bardsley  v.  Sternberg, 
17  Wash.  243,  49  Paa  49»;  Blser  v.  City  of 
Ft.  Worth  (Tex.  av.  App.)  27  S.  W.  739. 
The  board  of  education  is  no  party  to  this 
action,  the  controversy  involves  none  of  Its 
rights,  nor,  so  far  as  the  evidence  discloses, 
wUl  the  result  affect  it  In  any  way. 

Only  in  one  event  could  the  board  of  edu- 
cation have  suffered  any  final  and  ultimate 
loss,  insolvency  of  the  sheriff  and  insuffi- 
ciency of  his  bond ;  for  the  deputy's  wrongful 
act  was,  In  law,  his  act,  and  he  was  liable 
to  the  board  for  any  resultant  loss.  A  loss 
of  that  kind  would  be  due  to  failure  to  take 
a  sufficient  bond  as  well  as  to  the  wrongful 
acts  of  the  officer.  No  such  loss  by  the  board 
has  been  shown  or  intimated.  The  opinions 
of  other  courts  examined.  Intimating  the 
view  that  mere  payment  of  a  warrant  by 
a  disbursing  officer  of  a  public  corporation, 
without  having  taken  credit  for  it  in  his  set- 
tlement, utterly  extinguishes  it,  overlook  and 
ignore  the  vital  distinction  between  the  cor- 
poration's financial  status  and  that  of  its  of- 
ficer. They  are  separate  and  distinct  things. 
The  officer  alone  may  have  done  many 
wrongs  which,  when  righted  in  discharge  of 
his  duty,  leave  the  corporation  as  sound 
legally  and  otherwise  as  if  they  had  never 
occurred. 

Whether  the  pledge  or  sale  of  the  cou- 
pons was  an  act  done  colori  officii  might  be 
relevant  and  material  in  a  controversy  be- 
tween the  sheriff  and  the  board  of  education 
on  an  issue  of  liability  as  to  the  money  ob- 
tained from  the  defendant,  but  it  Is  not 
deemed  to  be  so  here,  since  the  transaction 
between  the  deputy  and  the  defendant  was 
contractual,  involving  voluntary  action  of 
both  parties,  and  not  unilateral,  working  a 
forceful  or  wrongful  invasion  of  any  person- 
al or  property  right  of  the  defendant,  luider 
color  of  official  axithority. 

The  facts  proved  do  not,  for  reasons  stated, 
make  out  a  case  of  right  of  recovery  of 
money  paid  under  a  mistake  of  law  or  fact. 

[6]  No  error  is  perceived  In  the  rejection 
of  the  evidence  offered  to  prove  Wentzell 
had  paid  all  but  two  of  the  teachers'  salary 
orders  for  the  year  1915.  None  of  it  tended 
to  prove  he  bad  paid  them  with  the  money 
obtained  from  the  defendant  or  surrendered 
them  to  his  principal.  Whether  It  would 
have  been  admissible.  If  it  had,  there  is  no 
occasion  to  inquire. 

[7]  Nw  did  the  court  err  in  rejecting  evi- 
dence offered  to  prove  the  plaintiff  knew  bis 
deputy  was  unfaithful  some  time  before  be 
removed  him.  His  negligence  in  delaying  re- 
moval, if  any,  was  too  remote  to  have  any 
bearing  upon  the  issue  involved  here. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trlaL 
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LDWI3  V.  MtrSGBOVB,  Justice,  et  aL 
(No.  3443.) 

(Supreme  Court  ot  Appeals  ot  West  Virginia. 
Sept  25, 1917.) 

(Byllabut  ly  the  Court.) 
Bbbach  of  the  Peace  ®=»19— Pbohibition 
«=>10(2)— Bond— Statute. 
A  justice  has  no  jurisdiction  hj  virtue  of 
sections  31  and  32,  of  chapter  32A  (Barnes) 
Code  of  West  Virginia,  as  amended  in  1917 
(Laws  1917,  c.  58),  construed  with  reference  to 
any  other  provision,  of  said  chapter,  to  require 
one  accused  of  the  offense  prescribed  by  section 
31,  after  a  preliminary  hearing,  to  enter  into  a 
bond  conditioned  not  to  violate  any  of  the  pro- 
visions of  said  chapter,  as  provided  in  section 
10  thereof,  applying  to  other  offenses,  and  bis 
attempt  to  do  so  is  in  excess  of  his  lawful  au- 
thority and  jurisdiction  and  may  be  prohibited. 

Error  to  Circuit  Court,  Marimi   County. 

Prohibition  by  William  Lewis  against  M. 
K.  Musgrove,  Justice,  and  otliers.  Writ  de- 
nied, and  plaintiff  brings  error.  Judgment 
reversed,  and  case  remanded,  with  direction 
to  award  tiie  writ. 

Chas.  Powell,  ot  Fairmont,  for  plaintiff  In 
error.  Walter  R.  Haggerty,  ot  Fairmont,  and 
Jno.  T.  Simma,  of  CbarleBtMi,  tor  defendants 
in  error. 

MILLER,  J.  On  writ  of  error  plaintiff 
has  moved  the  court  to  reverse  the  Judgment 
of  the  circuit  court  of  Marion  County  deny- 
ing him  a  writ  prohlbltlag  respondents,  Mu»- 
grove.  Justice,  and  Haggerty,  prosecuting  at- 
torney of  said  county,  frcMn  requiring  of  liim 
a  bond  with  security,  conditioned  tliat  he 
shall  not  violate  any  of  the  provisions  of 
chapter  thirteen.  Acts  of  the  Legislature  of 
West  Virginia,  1913  (Code  1913,  c.  32A  [sees. 
1280-1305])  as  amended  by  Laws  1015,  c.  7 ; 
Laws  1917,  c  68,  during  the  time  intervening 
between  the  date  of  such  bond  and  the  ad- 
journment of  tlie  next  grand  jury  term  of  the 

court  of  said  coonty,  and  In  default  of 

such  bond,  from  committing  him  to  the  Jail 
of  said  county,  alleged  to  be  in  excess  of  the 
lawful  authority  and  jurisdiction  of  said  Jus- 
tice. 

Tlie  record  shows  that  on  the  18th  day  of 
Jone^  1017,  on  a  warrant  issued  by  said  jus- 
tice on  tlie  conq>lalnt  of  Haggerty,  plaintiff 
was  arrested  and  taken  before  said  justice 
charged  in  the  complaint  and  warrant  vrlth 
unlawfully  bringing  and  carrying  iuto  the 
state  and  from  one  place  to  another  th^^in, 
intoxicating  liquors  in  excess  of  one  qnart  for 
personal  use  and  otherwise,  iuliiblted  by  sec- 
tion 31,  of  said  acts  (Laws  1015,  c.  7),  as 
amended  by  chapter  fifty  dght  of  the  acts  of 
the  Legislature  of  1917. 

The  record  further  shows  tliat  on  being 
brought  before  the  justice  on  June  18,  1017, 
the  accused  entered  into  a  recognizance  for 
his  appearance  on  June  25,  1917,  to  which 
day  the  case  was  continued  and  set  for  trial, 
and  on  that  day  he  ai^>eared  in  disdiarge  of 


his  recognizance  and  demanded  a  trial,  but 
the  prosecuting  attorney,  being  also  present, 
and,  as  provided  by  section  32,  of  chapter 
32A,  of  the  Code  (Barnes),  electing  to  have  a 
preliminary  hearing,  and  not  a  trial  before 
said  justice^  todeteimtne  whethei'  the  accused 
should  be  held  to  the  grand  Jury,  a  trial  was 
denied  him;  and  on  such  preiiinlnary  hear- 
ing, the  accused  offering  no  evidence,  the 
justice  was  of  opinion  to  and  did  hold  peti- 
tioner to  await  the  action  of  the  grand  Jury 
at  the  next  term  of  the  circuit  court,  and  re- 
quired of  him  not  only  a  recogidzanoe  in  tlie 
penalty  of  five  hundred  dollars,  conditioned 
for  Ills  appearance  before  said  court  at  said 
term,  which  was  promptiy  given,  bnt  in  ad- 
dition thereto  another  bond  with  surety  in 
like  penalty,  conditioned  as  aforesaid,  not  to 
violate  any  of  the  provisions  of  said  chapter 
13,  Acts  of  1913,  during  the  time  intervening 
between  the  date  of  the  bond  and  the  ad- 
journment of  the  n^t  grand  jury  term  of  the 
said  drcnit  court,  wbidi  latter  bond  the  ac- 
cused refused  to  give  and  the  Justice  refused 
to  discharge'  him  from  custody,  and  woold 
have  committed  him  to  the  Jail  of  said  county, 
but  for  the  rule  in  prohibition  awarded  In 
this  cause. 

The  learned  Judge  of  the  circuit  court  was 
of  opinion  to  deny  the  writ,  not  because  lie 
found  any  specific  provision  in  said  sectim 
31,  of  the  act,  authorizing  the  Justice  to  re- 
quire such  additional  bond,  but  becaose  he 
was  of  the  opinion,  first,  that  to  effectuate 
the  purposes  of  tlie  act,  and  in  obedience  to 
the  rule  of  liberal  construction  required  by 
section  23,  of  the  act,  that  the  provisions  ot 
section  10  thereof  shonld  be  read  into  section 
31  also,  and  enforced  accordingly;  second, 
that  as  neither  section  31  nor  32,  provide  for 
the  taking  of.  a  recognizance  by  the  Justice 
on  an  appeal  or  when  no  trial  but  only  a  pre- 
liminary examination  is  liad,  section  10,  of 
said  chapter,  the  only  section  covering  the 
subject  must  necessarily  be  read  into  the  lat- 
er sections. 

It  was  said  arguendo  by  the  Judg^  of  tlie 
court  below,  that  the  legislature  in  enacting 
the  statute  must  have  had  in  mind  that  the 
accused,  as  well  as  the  State,  in  order  to 
have  the  benefits  of  a  trial  before  a  Jury  and 
a  judge  learned  in  the  law  might  desire  be- 
fore trial  to  waive  examination  and  a  trial 
before  the  Justice,  and  to  transfer  the  case 
to  the  circuit  court,  <x  after  trial  before  the 
Justice  might  want  to  take  the  case  to  the 
circuit  court  on  appeal  for  a  trial  de  novo, 
wherefore  the  necessity  ot  reading  into  tlie 
later  sections  the  provisions  of  section  10, 
and  this  being  so  the  whole  of  that  sectitoi, 
including  that  provision  thereof  relating  to 
the  good  behaviour  bond,  should  be  interpo- 
lated Into  the  later  sections. 

Grammatically,  however,  the  provision  ot 
section  10,  could  aroly  only  to  "such  person" 
or  persons  as  are  included  in  section  9,  or 
some  previous  section  of  the  statute,  to  which 
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Its  provlsjons  may  be  said  to  plainly  refer. 
With  reference  to  section  9,  "sucli  person" 
plainly  refers  to  a  person  accused  of  mann* 
factoring,  selling,  offering  or  exposing,  keep- 
ing or  storing  for  sale,  etc,  any  llqnors,  etc. 
We  observe  that  section  18,  providing  for 
such  good  behavloor  bonds  "upon  conviction," 
in  addition  to  the  penalties  prescribed  limits 
tbem  to  convictions  under  sections  two  to 
sixteen  thereof.  It  seems  to  us  It  Is  travelling 
too  far  and  outside  of  the  Will  recognised 
canons  of  construction  for  the  court  to  read 
Into  a  statute  provisions  Imposing  such  unusa- 
al  burdens  upon  persons  not  convicted  of  the 
crimes  diarged,  but  only  accused  thereof, 
when  the  particular  statute  defining  the  of- 
fense and  prescribing  the  penalty  does  not  In 
terms  impose  such  burden.  To  so  construe 
the  statute  would  Involve  grave  constitutional 
questions  presented  and  argued,  but  not  nec- 
essary to  be  decided  in  view  of  the  oondu- 
slon  we  have  reached  in  the  case. 

Moreover,  the  difficulties  and  hardships 
anticipated  by  the  court  below  are  all  cover- 
ered  by  provisions  of  the  general  law.  Sec- 
tion 31  of  said  act  does  not  spedflcally  give 
tlie  accused  an  appeal  fnwa  the  Judgment  of 
the  Justice,  but  It  does  In  terms  assume  his 
right  to  such  appeal  in  giving  to  the  state 
the  same  right  of  appeal  as  the  defendant 
from  any  Judgment  of  the  Justice.  In  the 
absence  of  any  statute  giving  the  right,  or 
rule  of  practice  prescribed,  for  taking  recog- 
nizance of  ball,  etc.,  where  shoald  we  go? 
Should  we  not  look  to  the  general  law  on  the 
subject?  We  think  we  should  do  sa  Chap- 
ter 156,  of  the  C!ode,  relating  to  arrest,  com- 
mitment and  ball,  folly  covers  that  subject; 


and  In  the  absence  of  any  provision  of  said 
act  giving  appeals  in  such  cases,  we  may,  by 
analogy,  refer  to  the  provision  of  section  230, 
chapter  50,  for  the  practice  relating  to  ap- 
peals from  the  Judgments  of  Justices.  Where- 
fore, It  becomes  unnecessary  to  Interpolate 
the  burdensome  provisions  of  section  10,  of 
said  act,  into  the  later  sections  in  order  to 
preserve  the  rights  of  the  state  or  the  accused 
In  the  premises. 
High  authority  on  the  subject  says: 
"The  practice  of  i-eading  words  into  a  statute 
is  one  to  be  exercised  with  caution,  and  should 
only  be  indulged  when  the  omission  is  palpable 
and  the  omitted  word  clearly  indicated  by  tbe 
context."  2  Lewis'  Sutherland  Stat  Const, 
section  382,  p.  736. 

And  this  writer  says  in  tbe  same  para- 
graph: 

"Where  the  omission  is  not  plainly  indicated 
and  the  statute  as  written  is  not  incongruous  or 
unintelligible  and  leads  to  no  absurd  results,  the 
court  is  not  justified  in  making  an  interpola- 
tion." 

And  in  Johnson  v.  Barham,  99  Va.  305,  38 
S.  B.  136,  dted  by  this  writer  for  the  propo- 
sition Just  quoted,  the  Virginia  court  said: 

"It  is  safer  in  a  case  which  admits  of  doubt, 
where  the  court  finds  itself  at  all  involved  in 
conjecture  as  to  what  was  the  legislative  intent, 
that  the  particular  object  which  may  reasonably 
be  supposed  to  have  influenced  the  legislature 
in  tbe  particular  case  should  fail  of  consumma- 
tion tlian  that  courts  should  too  readily  yield  to 
a  saipposed  necessity,  and  exercise  a  power  so 
delicate,  and  so  easily  abused,  as  that  of  adding 
to  or  taking  from  the  words  of  tbe  statute." 

We  reach  the  conclusion  to  reverse  the 
judgment,  and  to  remand  the  case,  with  di- 
rection to  tile  drcoit  court  to  award  ttie  writ. 
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CHAFIN  T.  NORFOLK  &  W.  BT.  CX). 
(No.  2879.) 

(Supreme  Court  of  Appeals  of  West  Tirginia. 
Sept  25,  1917.) 

(Byllabut  hv  the  Court.) 

1.  Trial  <e=>156(2)— Deuubbeb  to  Btidbrcb 
— Rtjung. 

Upon  demarrer  to  evidence  by  defendant,  if 
the  plaintiff's  evidence  is  sufficient  to  sustain 
his  case,  oral  evidence  of  the  demurrant  con- 
flicting with  that  of  the  demnrree  is  ignored, 
and  the  demurrer  overruled,  unless  the  oral  evi- 
dence of  the  demurrant  be  so  clearly  preponder- 
ant over  that  of  the  demurree  that  the  verdict 
for  the  demnrree  would  be  set  aside. 

2.  Death  <8=9l0— Death  of  Pabtt— EwPiOY- 

EBS'    LlABIUTT  ACIS- RlQHT  OF  ACTION. 

At  common  law  the  right  of  action  for  an 
injury  to  the  person  is  extinguished  by  the 
death  of  the  injured  party.  The  purpose  of  the 
act  of  Congress  approved  April  22,  1908,  c. 
149,  f  0,  35  Stat  66,  as  amended  by  the  act  of 
Congress  approved  April  5,  1910,  c.  143,  §  2, 
36  Stat.  291  (U.  S.  Comp.  St.  1916,  J  8665), 
commonly  known  as  the  Employers'  Liability 
liaw,"  is  to  give  a  right  of  action  for  the  ben- 
efit of  certain  relatives,  dependent  upon  the  em- 
ploy£  wrongfully  killed,  for  the  pecuniary  loss 
to  them  resulting  from  his  death,  and  also  to 
give  an  employ6  wrongfully  injured  a  right  of 
action  therefor,  which  shall  survive,  in  case  of 
his  death,  to  the  same  beneficiaries. 

3.  Death  ®=>18(1)  —  Fxdkbal  Emflotebs' 
LiABiUTY  Act— Action  bt  Bbrkficiabt— 
"Peotjniakt  Loss." 

The  pecuniary  loss  recoverable,  under  the 
act  of  Congress  known  as  the  Employers'  Lia- 
bility Law,  by  one  dependent  upon  the  employe 
wrongfully  killed,  must  be  a  loss  which  can  be 
measured  b^  a  pecuniary  standard,  and  does  not 
include  an  inestimable  loss,  such  as  loss  of  so- 
ciety and  companionship,  or  the  care  and  advice 
of  a  husband. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pecuni- 
ary Loss.] 

4.  Death  «=>86(1)  —  Fedebai.  Emplotxbs' 
LiABiLiTT  Act— Damages. 

Damages  under  the  Emplo/ers'  Liability 
Law  of  (ingress  should  be  equivalent  to  com- 
pensation for  the  deprivation  of  the  reasonable 
expectation  of  pecuniary  benefits  that  would 
have  resulted  from  the  continued  life  of  the  de- 
ceased employe. 

6.  Death    €=>86(1)  —  Federai.    BjKpi.otebs' 

LlABILITT  ACl' — DaMAOES— PBKSBNT  WoETH. 

A  given  sum  of  money  in  hand  is  worth 
more  than  the  like  sum  payable  in  the  future; 
and,  where  a  verdict  is  based  upon  the  depriva- 
tion of  future  benefits,  the  ascertained  amount 
of  these  should  ordinarily  be  discounted  so  as 
to  make  the  verdict  equivalent  to  their  present 
value. 

6.  Death    ®=»105  —  Fedebai.     Emplotebs' 
LiABUjTT  Aciv- Peotjniabt  Damaoes— Ex- 
cessive Vebdict. 
The  verdict  of  a  jury  will  be  set  aside  as 
excessive,  in  an  action  for  damages  under  the 
Employers'    Liability    Law   of   Congress,   if   it 
appear  that  in  ascertaining  the  amount  the  jury 
proceeded  upon  a  wrong  theory,  or  violated  some 
rule   of  law  governing   the  case,   and   thereby 
found  more  than  the  pecuniary  injuries,  or  that 
the  verdict  is  so  excessive  as  to  indicate  par- 
tiality, passion,  or  prejudice  in  the  minds  of  the 
jurors. 


7.  Death  iS=»106— Fedekal  Ekpi^tebs'  Lu- 
^lUTT  Law — Dauaoes— AuouNT. 

A  recovery  under  the  Employers'  liability 
Law  of  Congress  must  be  limited  to  compensst- 
ing  those  relatives  for  whom  the  administrator 
sues,  who  are  shown  to  have  sustained  some 
pecuniary  loss ;  and  while  a  judgment  for  a 
claim  under  said  law  may  be  for  a  gross 
amount,  the  interest  of  each  beneficiary  must  be 
measured  by  his  or  her  individual  pecuniary 
loss ;  this  apportionment  is  for  the  jury  to  re- 
turn, when  requested  so  to  do. 

8.  New  Tbial  ®=>7e(5)— Excessive  Dakaoes 
—Issues  on  New  TbiAl. 

In  an  action  for  personal  injuries,  where 
there  is  a  donurrer  to  the  evidence  by  the  de- 
fendant, and  there  is  no  error  in  the  trial  in 
so  far  as  it  determines  the  liability  of  the  de 
fendant,  but  there  is  error  in  ascertaining  the 
amount  of  damages  to  which  the  plaintiff  is  en- 
titled in  the  action,  the  two  issues  are  distinct 
and  separable,  and  a  new  trial  may  be  granted, 
limited  to  ascertaining  the  proper  amount  of 
damages,  and,  when  so  ascertained,  judgment 
thereon  for  the  plaintiff  may  be  entered. 

Error  to  Circuit  Court,  Mingo  County. 

Trespass  on  the  case  by  Tennessee  Ctutfio, 
administratrix  of  the  estate  of  0.  O.  Chafln. 
against  the  Norfolk  ft  Western  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
witli  trial  limited  to  a  single  issue 

Theodore  W.  Reath,  of  Pbiladelpbia,  Pa, 
and  Holt;  Duncan  ft  Holt,  of  Huntington,  for 
plaintiff  In  error.  Wiles  ft  Bias,  of  WlUlamr 
son,  for  defendant  In  error. 

WILLIAMS,  J.  This  Is  an  action  of  tres- 
pass on  the  case,  based  np<Hi  the  ESmpIoyerS* 
Liability  Act  of  Congress,  instituted  In  the 
circuit  court  of  Mingo  county,  W.  Va^  by 
Tennessee  C!taafln,  administratrix  of  the  es- 
tate of  O.  C.  Chafln,  deceased,  against  the^ 
Norfolk  ft  Western  Railway  Company,  to  re- 
cover $50,0(X)  damages  for  the  death  of  the 
said  C.  OL  Chafln,  alleged  to  have  resulted 
from  the  wrongful  act  of  the  defendant  rail- 
way company. 

On  the  2eth  day  of  May,  1913,  O.  C.  Cha- 
fln was  a  yard  conductor  upon  the  yards  of 
the  defendant  company,  located  at  William- 
son, Mingo  county,  W.  Va.,  and,  as  such  con- 
ductor, was  engaged  on  the  night  of  that  day 
in  switching  a  caboose  from  the  west  end 
of  the  middle  yard  to  the  east  end  of  the 
north  yard.  The  yard  engine  under  his  con- 
trol had  been  coupled  to  the  caboose,  and 
was  backing  over  a  yard  track  known  as  the 
"old  main  line,"  with  the  caboose  in  front, 
eastward,  and  in  the  direction  of  the  east 
end  of  the  north  yard,  where  another  ca- 
boose was  to  be  picked  up.  Chafln  and  the 
brakeman  of  his  crew  were  riding  with  lan- 
terns In  their  hands  on  the  front  platform 
of  the  caboose,  which  was  being  shoved  alons 
the  track  in  question,  and  came  into  colli- 
sion with  a  loaded  freight  train  from  which 
the  engine  had  been  detached,  and  which 
had  been  left  standing  or  stored  upon  this 
track,  and  Cbafln  was  crushed  between  the 
caboose  and  the  end  of  the  freight  train  and 
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Instantly  killed.  It  was  nighttime,  and  the 
yard  engine  was  backing  at  the  rate  of  from 
sbE  to  eight  mUes  per  hour.  Obafln  was  in 
command  of  hla  switching  crew,  and  directed 
Its  operations.  He  had  received  orders  to  do 
switching,  and  no  Instructions  had  been  giv- 
en him  by  the  yardmaster  as  to  which  track 
he  should  take  in  going  from  one  part  of  the 
yard  to  the  other.  The  old  main  track  over 
whldi  he  was  backing  was  traveled  both 
ways,  east  and  west,  by  yard  engines  on  oc- 
casions. It  was  Likewise  used  for  the  pur- 
pose of  switching  cars  thereon. 

Chafln  left  a  widow  surviving  him,  and 
one  child  en  ventre  sa  mere,  which  was  sub- 
sequently bom,  and  was  about  17  months  old 
at  the  date  of  the  trlaL  The  widow,  Tennes- 
see Chafin,  was  appointed  administratrix  of 
his  estate,  and  brought  this  suit  to  recover 
damages  for  the  benefit  of  herself  and  child, 
they  being  the  sole  dependents.  At  the  time 
of  his  death  Chafln  was  about  28  years  of 
a^,  and  his  wife  was  about  the  same  age. 

The  declaration  charges  the  four  following 
distinct  grounds  of  negligence  against  the  de- 
fendant raUway  company:  First,  that  the 
compai^  failed  to  exercise  reasonable  care  in 
tlie  emidoyment  of  competent  officers,  agents, 
and  employes;  second,  that  it  failed  to  es- 
tablish proi^er  rules  for  the  government  of 
the  yard;  third,  that  it  faUed  to  furnish 
safe  tracks,  engines,  cars,  equipment,  etc,  in 
the  yard  where  Chafln  was  at  work;  and, 
fourth,  that  It  negligently  permitted  one  of 
its  tracks  to  become  blocked  with  loaded 
freight  cars  In  the  nighttime,  without  any 
light  or  danger  signal  thereon,  which  track 
Chafin  was  under  the  necessity  of  using,  and, 
while  so  using  it  carefully  and  without  fault 
of  his  own,  ran  into  the  cars  so  blocking  it, 
and  was  killed. 

The  defendant  pleaded  not  guilty,  upon 
which  issue  was  Joined,  and  thereupon  the 
case  was  tried  to  a  ivry;  and,  after  the  evi- 
dence hoth  for  the  plalntlfF  and  the  defendant 
had  been  Introduced,  the  defendant  demurred 
to  the  plaintiff's  evidence,  In  which  d«nnt^ 
rer  the  plaintiff  Joined,  and  thereupon  the 
Jury  returned  a  conditional  verdict  for  the 
sum  of  $19,000  in  favor  of  the  plaintiff.  The 
defendant  then  moved  the  court  to  set  aidde 
the  verdict  of  the  Jury  because  it  was  con- 
trary to  law  and  the  evidence,  as  well  as 
contrary  to  the  act  of  Congress  in  such  cases 
made  and  provided,  and  because  the  dam- 
ages were  excessive. 

It  Is  certain  that  the  death  of  Chafin  was 
caused  by  the  negligence  of  some  one.  Con- 
ceding that  he  had  the  tl^t  to  use  that 
trade  for  the  purpose  he  did  use  it  the  night 
of  the  acddent,  yet  if  he  knew  the  track  was 
liable  to  be  blocked,  and  if  it  was  his  duty  to 
provide  for  the  safety  of  his  train  without 
notice  from  any  one  whether  or  not  the  track 
was  obstructed,  and  he  voluntarily  took  the 
risk  of  the  track  being  free  from  obstructions 
and  provided  no  siiffldent  means  for  the  pro- 


tection of  his  train,  then  the  negligence  was 
his.  But,  on  the  contrary.  If  Chafln  had  the 
right  to  use  that  track  at  the  time  for  the 
purpose  for  which  he  used  it,  and  it  was  ob- 
structed'by  cars  standing  on  it,  and  it  was 
the  duty  of  the  yardmaster  to  notify  him  that 
the  track  was  obstructed  in  time  for  him  to 
provide  for  the  safety  of  his  train,  and  the 
yardmaster  knew  the  track  was  obstructed 
and  knew  that  Chafln  would  rely  upon  him  for 
such  information,  and  that  In  the  absence 
of  sudi  notice  would  assume  that  the  track 
was  open,  and  that  he  failed  to  notify  Cha- 
fin, then  the  yardmaster  was  at  fault 

[1]  Counsel  for  defendant  were  of  opinion 
that  the  evidence  on  this  point  was  such  that 
there  should  be  Judgment  for  the  defendant, 
and  demurred  to  the  evidence.  By  the  de- 
murrer to  the  evidence  the  case  was  with- 
drawn from  the  Jury,  and  the  trial  court  was 
required  to  observe  the  rules  established  by 
this  court,  by  a  long  line  of  decisions,  name- 
ly, in  the  cases  of  Barrett  v.  Coal  Co.,  55  W. 
Va.  895,  47  S.  B.  154;  Mannon  v.  Ballroad 
Co.,  56  W.  Va.  554,  49  S.  E.  450;  Shaver  v. 
Edgell,  48  W.  Va.  502,  37  S.  E.  664;  Gunn 
V.  Ballroad  Co.,  42  W.  Va.  676,  26  S.  E.  546, 
36  U  B.  A.  675;  Eelley  v.  Ballroad  Co.,  58 
W.  Va,  216,  62  S.  B.  520,  2  U  B.  A.  (N.  S.) 
898;  Boblnson  v.  Sheets,  63  W.  Va.  394,  «1 
S.  B.  347.  In  Eelley  v.  Ballroad  Co.,  supra, 
the  rule  is  fully  and  correctly  stated  as  fol- 
lows: 

"Upon  demurrer  to  evidence  by  defendant,  if 
the  plaintiff's  evidence  la  sufficient  to  sustain 
his  case,  oral  evidence  of  the  demurrant  con- 
flicting with  that  of  the  demnrree  is  ignored, 
and  the  demurrer  overruled,  unless  the  oral  evi- 
dence of  the  demurrant  be  so  clearly  preponder- 
ant over  that  of  the  demurree  that  a  verdict 
for  the  demurree  would  be  set  aside." 

There  Is  no  conflict  In  the  evidence  as  to 
the  employment  of  the  deceased,  or  as  to 
when  or  how  the  accident  occurred.  The  only 
question  on  this  phase  of  the  case  Is  whether 
or  not  the  defendant  Is  responsible  for  the 
accident.  Was  it  caused  by  defendant's  neg- 
ligence? It  Is  conceded  that  the  defendant's 
yardmaster,  who  had  general  control  of  the 
men  working  In  the  yard,  knew  that  this 
track  was  obstructed  at  the  time  of  the  ac- 
cident, and  that  he  gave  no  information  of 
this  to  Chafin.  It  Is  also  provefd  and  not 
contradicted,  that  the  car  standing  on  the 
track  had  no  light  on  it,  nor  was  there  any 
other  means  provided  to  give  warning  of  the 
obstruction.  Was  it  the  duty  of  the  defend- 
ant to  give  such  notice,  or  to  provide  means 
of  warning  to  the  deceased,  and,  in  the  ab- 
sence of  such  notice  or  warning,  was  the  de- 
ceased Justified  in  assuming  th^t  the  track 
was  dear?  Upon  this  point  the  evfdence  Is 
Irreconcilably  conflicting.  Ihe  plaintiff  in- 
troduced a  number  of  witnesses  who  testify, 
In  substance,  that,  when  a  "lead"  was  block- 
ed. It  was  the  duty  of  the  yardmaster  to  no- 
tify the  yard  conductor  or  provide  warnings, 
and  that,  in  the  absence  of  such  notice  or 
warnings,  the  conductor  would  expect  the 
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'lead"  to  be  dear.  This  la  contradicted 
by  a  number  of  defeiidaiit's  witnesses.  The 
evidence  Is  oral  and  contradictory.  It  is 
very  clear  that  there  Is  no  such  preponder- 
ance of  the  evidence  of  the  defendant  over 
that  of  the  plaintiff  as  would  authorize  the 
trial  court  to  sustain  the  demurrer  to  the  ev- 
idence, or  that  would  Justify  the  court  in  dis- 
turbing the  verdict  for  sudi  reason. 

It  is  insisted  by  defendant  that,  even  if  the 
plaintiff  is  entitled  to  recover  anything,  the 
verdict  is  excessive. 

[2]  This  proceeding  Is  founded  on  an  act 
of  Congress  approved  April  22,  1908,  as 
amended  by  the  act  of  CJongress  approved 
April  5,  1910,  commonly  known  as  the  "Em- 
ployers' Liability  Law."  This  statute  does 
not  fix  the  limit  as  to  the  amount  of  damages 
recoverable,  and  provides  (section  9)  that  a 
cause  of  action,  accruing  to  the  injured  em- 
ploy6,  shall  survive  to  the  beneficiaries  there- 
in Dame<d,  but  that  there  shall  be  but  one  re- 
covery for  the  same  injury.  Accordingly  it 
has  been  held  that  the  administrator  may 
recover  in  the  same  action  not  only  for  the 
pecuniary  loss  sustained  by  the  beneficiaries, 
but  also  damages  on  account  of  conscious 
pain  and  suffering  of  deceased,  in  case  the 
fatal  accident  did  not  produce  immediate 
death.  Kansas  CHty  Son.  Ry.  Co.  y.  Leslie, 
Adm'r,  238  V.  S.  599,  35  Sup.  Ct  844,  59  L. 
EM.  1478;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  T. 
Craft,  237  TI.  S.  648,  35  Sup.  Gt.  704,  59  L. 
Ed.  lieO;  and  Great  Northern  Ry.  Oo^  v.  Cap- 
ital Trust  Co.,  242  U.  S.  144,  37  Snp.  Ct  41, 
61  L.  Ed.  208.  In  sa<A  a  case  there  is  an  el- 
ement of  damages  which  cannot  be  ascertain- 
ed by  any  fixed  rule  of  measurement,  and 
whidi  must  therefore  be  left  very  largely 
to  the  Judgment  off  the  Jury.  However,  no 
such  element  affects  the  amount  of  damages 
recoverable  in  thia  case.  According  to  plain- 
tiff's averment,  as  well  as  her  proof,  no  time 
Intervened  between  the  fatal  accident  and 
the  death  of  deceased,  an!d  there  could  have 
been  no  conscious  suffering  and  no  cause  of 
action  to  survive.  Hence  plaintiff  can  re- 
cover only  pecuniary  damages,  which  can  be 
measured  by  some  reasonable  standard. 

[3, 4]  The  Inquiry  is:  What  pecuniary  loss 
did  the  beneficiaries  suffer  by  the  death  of 
the  deceased?  It  cannot  be  more  than  the 
loss  which  they  have  sustained  by  reason  of 
the  deprivation  of  the  pecuniary  benefits 
which  they  might  reasonably  have  received 
from  the  deceased  If  he  had  lived.  See  Mich. 
Cent.  R.  R.  Co.  v.  Vreeland,  227  TJ.  S.  59,  33 
Sup.  Ct  192,  57  L  Ed.  417,  Ann.  Gas.  1914C, 
176.  The  Court  of  Appeals  of  New  York,  in 
rniley  v.  Htidson  Elver  R.  Co.,  24  N.  X.  471, 
at  page  476,  has  aptly  defined  pecuniary  dam- 
ages as  follows: 

"The  word  'pecuniary'  was  used  in  distinction 
to  those  injuries  to  the  affections  and  sentiments 
which  arise  from  the  death  of  relatives,  and 
which,  though  most  painful  and  grievous  to  be 
borne,  cannot  be  measured  or  recompensed  bv 
money.  It  excludes,  also,  those  losses  which 
result  from  the  deprivation  of  the  society'  and 


companionship,  •  *  •  which  are  equally  in- 
capable of  being  defined  by  any  recognised 
measure  of  value.^' 

See,  also,  29  N.  T.  252,  86  Am.  Dec  297. 

If  the  verdict  is  for  more  than  the  widow 
and  child  could  have  reasonably  expected 'to 
receive  from  the  deceased.  If  he  had  not  died 
from  the  injuries,  then  It  is  excessive,  and 
should  have  been  set  aside  on  defendant's  mo- 
tion. In  ascertaining  whether  it  is  excessive 
we  must  be  governed  by  the  rules  and  prin- 
ciples generally  followed  in  similar  instances. 

Deceased  was  about  26  years  old  at  the 
time  of  his  death.  He  had  regular  employ- 
ment, and  was  earning  about  $1,410  per  an- 
num, and  spending  most  of  it  on  his  family, 
which,  of  course;  included  himself.  His  life 
expectancy  was  about  38  years.  Tte  law  re- 
quires no  more  of  the  'defendant  than  that  It 
provide  a  fund  which  will  supply  the  pecun- 
iary aid  to  the  'widow  and  child,  which  they 
could  have  reasonably  expected  from  the  de- 
ceased had  he  lived.  The  view  most  favor- 
able to  the  plaintiff  is  to  assume  that  deceas- 
ed would  have  lived  88  years,  that  he  would 
have  continued  -without  Interruption  to  earn 
$1,410  per  annum,  and  would  have  continued 
to  be  equally  as  liberal  in  the  snpport  of  his 
family  as  be  had  been  up  to  the  time  of  his 
death.  The  child  was  not  bom  until  after 
its  father's  death,  and  the  evidence  does  not 
disclose  what  part  of  the  earnings  of  the  de- 
ceased was  spent  on  the  wife,  except  in  a  gen- 
eral way  and  as  a  member  of  the  family. 

[I]  Plaintiff  is  not  entitled  to  recover  a 
greater  sum  than  will  produce  annually,  for 
the  wife  during  the  38  years  life  expectancy 
of  her  husband,  and  also  for  the  child  during 
a  period  of  21  years,  the  time  it  could  rea- 
sonably expect  pecuniary  benefits  from  its 
father,  what  both  would  reasonably  expect 
from  the  deceased  had  he  lived,  the  principal 
sum  BO  provided  for  the  two  beneficiaries  to 
be  exhausted  by  such  annual  payments  at  the 
expiration  of  the  deceased's  life  expectancy. 
In  other  words,  such  a  sum  aq  will  purchase 
ann-uities  equal  to  what  they  reasonably  ex- 
pected to  receive  from  deceased  for  the  pe- 
riods of  88  and  21  years,  respectively.  Upon 
this  subject  the  Supreme  Court  of  the  United 
States,  in  a  late  case,  has  said: 

"Damages  under  the  Employers'  Liability  Aot 
should  be  equivalent  to  compensation  for  thedep- 
rivation  of  the  reasonable  expectation  of  pecun- 
iary benefits  that  would  have  resulted  from  the 
continued  life  of  the  deceased  employ^  A  giv- 
en sum  of  money  in  hand  is  worth  more  than 
the  like  sum  payable  in  the  future ;  and  where 
a  verdict  is  based  upon  the  deprivation  of  future 
benefits,  the  ascertained  amount  of  these  should 
ordinarily  be  discounted  so  as  to  make  the  ver- 
dict equivalent  to  their  present  value."  C.  & 
O,  Ry.  Co.  V.  Kelly.  241  U.  S.  485  (36  Snp.  Ct 
630,  60  li.  Ed.  1117). 

There  is  nothing  In  the  case  to  Indicate 
that  the  child  could  reasonably  expect  to  re- 
ceive anything  from  the  father,  by  way  of 
support,  after  It  reaches  the  age  of  21  years. 
Therefore  the  verdict  urider  the  proof  as  it 
now  aiipears,  should  be  based  on  an  allow- 
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ance  for  the  wife  for  the  full  time  of  the 
husband's  expectancy  of  life,  and  for  the 
child  until  it. readies  the  age  (ft  21  years. 
And  the  aggregate  amount  of  the  Judgment 
should  be  a  sum'  the  present  value  of  which 
would  be  equal  to  the  future  pecuniary  ben- 
efits of  which  the  wife  and  child  were  de- 
prived by  the  death  of  the  husband  arid  fa- 
ther, talking  into  consideration  the  earning 
power  of  the  money  paid  In  a  lump  sum. 

[1,7]  Assuming  that  the  husband  would 
have  continued  to  earn  |1,410  every  year  for 
38  years,  that  he  would  have  spent  that  sum 
equally  for  the  benefit  of  his  wife,  his  child, 
and  himself,  and  that  the  sum  paid  at  once 
would  earn  4  per  cent  per  annum,  it  would 
require  about  $16,000  (if  our  calculation  is 
accurate,  the  sum  of  $15,695.63)  to  provide  the 
benefits  the  wife  and  child  could  reasonably 
expect  from  the  deceased;  and  assuming 
that  money  would  earn  only  SMt  per  cent.,  it 
would  require  a  little  more,  to  wit,  $16,703.38. 
There  Is  no  evidence  in  the  record  respecting 
the  earning  power  of  money  Invested  for  a 
long  period  in  good  and  stable  securities,  and 
it  may  l>e  that  neither  4  per  cent  nor  3%  per 
cent.  Is  the  proper  rate  of  interest.  But  any 
less  rate  than  3%  per  cent  we  think  would 
be  unreasonably  small,  in  view  of  the  com- 
paratively recent  and  numerous  sales  of  large 
amounts  of  municipal  bonds  for  permanent 
roads,  bearing  as  m'uch  as  5  per  cent.  Interest. 
We  do  not  say  what  the  net  earnings  of  the 
money  should  be,  or  what  portion  of  the  fund 
should  go  to  each  of  the  beneficiaries,  but  the 
foregoing  illustration  is  to  show  that  upon 
any  reasonable  hypothesis,  the  verdict  must 
necessarily  include  something  more  than  mere 
pecuniary  loss.  $19,000  will  much  more  than 
compensate  the  widow  and  chUd  for  the  pe- 
cuniary loss  they  have  sustained,  and  there- 
fore we  are  constrained  to  set  It  aside  as  be- 
ing excessive. 

Counsel  for  plainttfT  contend  that  the  ver- 
dict should  not  be  set  aside  unless  it  is  so 
far  beyond  what  is  just  and  proper  as  to 
evidence  passion,  prejudice,  partiality,  or  cor- 
ruption of  the  Jury.  Our  decisions  contain 
many  sndi  expressions,  but  they  must  be  ap- 
I>Ued  to  the  f&cts  of  the  particular  cases.  In 
the  case  of  Ogg  v.  Murdock,  25  W.  Ya.  139, 
the  verdict  was  set  aside  as  excessive  because 
It  appeared  to  the  court  that  the  Jury,  in 
making  up  Its  verdict,  had  misapplied  the 
law  governing  the  case.  The  rule  on  this 
subject  Is  more  fully  and  accurately  stated 
In  13  Oyc.  3T6,  376,  as  follows: 

"The  rule  has  sometimes  been  thus  stated:  To 
Justify  interference  by  the  conrt  with  the -ver- 
dict of  the  jury,  it  must  appear  that  some  rule 
of  law  has  been  violated,  or  else  that  the  ver- 
dict is  80  excessive  or  grossly  inadequate  as  to 
indicate  partiality,  passion,  or  prejudice  in  the 
minda  of  the  jurors." 

The  Jury  must  have  ascertained  the  amount 
of  their  verdict  in  tbis  case  according  to  a 
wrong  theory. 


[I]  Ezcessiveness  of  the  verdict  being  the 
only  error  demanding  reversal  of  the  judg- 
ment there  would  seem  to  be  no  necessity  for 
a  retrial  of  the  principal  issue;  that  Is,  to 
ascertain  whether  or  not  the  plaintiff  is  en- 
titled to  recover  anything  at  all  in  the  ac- 
tion. There  has  been  a  full  and  complete 
hearing  on  that  branch  of  the  case,  and  we 
find  no  fault  with  the  Judgment  In  respect 
thereto.  The  error  is  in  the  ascertaimnent  of 
the  amoiuut  of  damages.  The  two  matters 
are  distinct  and  separable.  When  the  only 
error  relates  solely  to  the  quantum  of  dam- 
ages, there  would  seem  to  be  no  sufficient 
reason  tor  a  new  trial  to  determine  again  the 
right  of  recovery.  In  passing  upon  the  en- 
tire case  logically  the  Jury  would  ascertain 
(1)  whether  plaintiff  is  entitled  to  recover 
anything,  and,  (2)  if  so,  how  much?  The  sec- 
ond proposition  is  wholly  separate  and  dis- 
tinct from  the  first  In  Moss  v.  Campbell's 
Creek  Railroad  Co.,  75  W,  Va.  62,  83  8.  B. 
721,  L.  R.  A.  1915C,  1183,  we  carefully  and 
fully  examined  this  question  and  reached  the 
conclusion  that  a  new  trial  may  be  limited. 
The  rule  and  the  reason  for  It  is  clearly 
stated  in  2  R.  C.  L.  287,  as  follows: 

"Probably  from  a  desire  to  eliminate  unneces- 
sary litigation,  and  in  the  exercise  of  the  discre- 
tion with  which  the  appellate  court  is  invested 
with  respect  to  the  granting  of  new  trials,  it 
is  undoubtedly  the  present  general  rule,  in  re- 
manding a  case  for  a  new  trial,  either  by  the 
court  or  a  jury,  when  error  exists  only  as  to 
one  or  more  issues  and  the  judgment  in  other 
respects  is  free  from  error,  to  limit  the  new 
trial  to  the  issnes  affected  by  the  error." 

To  this  statement  of  the  law  may  be  added, 
by  way  of  caution,  what  the  Supreme  Court 
of  North  Carolina  has  said  on  this  subject: 

"It  should  clearly  appear  that  the  matter  in- 
volved IB  entirely  distinct  and  separable  from 
tbe  matters  involved  in  the  other  issues,  and 
that  the  new  trial  can  be  had  without  danger 
of  complications  with  other  matters."  Benton 
V.  Collins,  125  N.  O.  89  [34  S.  E.  242,  47  U 
R.  A.  83]. 

We  will  therefore  reverse  the  Judgment 
set  aside  tbe  verdict  and  remand  the  cause, 
with  direction  to  again  submit  the  case  to  a 
Jury  for  the  purpose  only  of  ascertaining  the 
amount  of  damages  the  plaintiff  is  entitled 
to  recover  under  the  principles  herein  enun- 
ciated, and  to  enter  Judgment  for  the  plain- 
tiff therefor. 

The  Jury  were  not  requested  to  apportion 
the  damages,  and  did  not  apportl(Hi  them  be- 
tween the  two  beneficiaries.  It  would  unques- 
tionably have  been  their  duty  to  do  so,  if  they 
had  been  so  requested.  But  it  has  been  held 
that  it  Is  not  error  for  them  to  fail  to  make 
such  apportionment  when  they  have  not  been 
requested  so  to  do.  Central  Vermont  Ry.  Co. 
V.  White,  Adm'x,  238  U.  S.  507,  35  Sup.  Ct 
865^  69  L.  Ed.  1433,  Ann.  Cas.  1916B,  252. 
The  same  rule  has  been  followed  by  the  state 
courts  under  state  statutes  similaT  to  the 
federal  E)mployers'  Liability  Act, .  allowing 
one  recovery  for  the  beniefit  of  several  de- 
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pendents.  N.  &  W.  By.  Co.  t.  Stevens'  Adm'r, 
97  Va.  6.31,  84  S.  E.  625,  45  L.  R.  A.  367; 
International  &  G.  N.  R.  Co.  ▼.  Lenham  and 
Wife  (Tex.  Civ.  App.)  72  S.  W.  619 ;  and  Ite- 
vlne  V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  266  111. 
248,  107  N.  B.  595,  Ann.  Cas.  1916B,  481. 
No  tribunal  is  better  qualified  to  apportion 
the  damages  than  the  Jury  who  are  trying 
the  case,  and  It  Is  always  proper  to  require 
them  to  do  so  by  their  verdict.  In  fact  they 
must  necessarily  ascertain  the  separate  pe- 
cuniary loss  of  each  benefldary.  In  order  to 
determine  the  gross  amount  of  damages  re- 
coverable, and  no  additional  evidence  or  dif- 
ferent calculation  would  be  required  to  en- 
able them  to  make  the  apportionment. 
Reversed  and  remanded. 


(80   W.   Vb.  756) 

GIBSON  V.  HOPKINS.    (No.  8333.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  25,  1917.) 

(Svllalut  hv  the  Court.) 

1.  Mortgages  ^ssl — ^Requisites— Debt. 

A  "mortRORe,"  in  equity,  is  a  hypothecation 
or  pledge  of  property  for  the  security  of  a  debt. 
If  there  is  no  debt,  there  can  be  no  mortgage. 

[Ed.  Note.— For  other  definitions,  see  WiDrds 
and  Phrases,  First  and  Second  Series,  Mort- 
gage.] 

2.  MoBTGAGES    <8=5l5— Rkquibites— "Debt." 

To  be  the  subject  of  a  mortgage,  a  "debt" 
is  a  duty  or  obligation  to  pay  money,  for  the 
enforcement  of  which  an  action  will  lie.  The 
debt  secured  may  exist  at  the  date  of  the,  mort- 
gage, or  thereafter  be  created,  as  the  parties 
may  agree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt.] 

8.  MoRTOAOEB  ®=»6  —  Payment  of  Existing 
Debt— "CoNDiTiONAi,  Sale." 
If  an  absolute  conveyance  be  made  and 
accepted  in  payment  of  an  existing  debt,  and  not 
merely  as  security  for  it,  an  agreement  by  the 
grantee  to  reconvey  the  land  upon  payment  of 
a  certain  sum  within  a  specified  time  creates, 
not  a  mortgage,  but  a  "conditional  sale" ;  and 
the  grantee  holds  the  premises  subject  only  to 
the  right  to  pay  and  demand  the  reconveyance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condi- 
tional Sale.] 

4.  mobtgages  €=96 — indebtedness — "moet- 
qage"  or  "Conditional  Sale." 
But  if  the  grantor  remains  bound  to  pay  the 
debt  after  the  execution  of  the  conveyance,  the 
transaction  is  not  a  conditional  sale,  but  a 
mortgage. 

6.  Moetgages  i8=»6,  37(2)— Absoldte  Deed— 
CoNDmoNAi  Sale  —  Intention  of  Pab- 
ties— I'abol  Evidence. 
Whether  an  absolute  deed  is  a  mortgage  ot 
a  conditional  sale  is  to  be  determined  from  the 
intention   of   the   parties,   expressed   in    a   con- 
temporaneous formal  agreement  of  defeasance, 
or  proved  aliunde  by  circumstances  surrounding 
the  transaction;    and,  when  established,  as  it 
may   be,   by   parol   evidence,  such  intention  is 
controlling. 


Appeal  from  drcnlt  Comt,  lilngo  County. 

BlU  by  H.  D.  Gibson  against  M.  H.  Hop- 
kins. Decree  for  defendant  dismissing  the 
bill,  and  plaintiff  appeals.  Decree  reversed, 
and  cause  remanded. 

Thomas  West,  of  Williamson,  for  appel- 
lant Wade  H.  Bronson,  of  WilliamscKi,  for 
appellee. 

LYNCH,  P.  The  plaintiff  by  his  bill,  dis- 
missed on  final  hearing,  sought  a  decree  to' 
Interpret  and  declare  as  a  mortgage  a  deed 
in  form  absolute  and  unconditional,  made  by 
him  to  defendant  June  8,  1909,  for  two  con- 
tiguous tracts  of  land  containing  58  acres, 
and  to  permit  plaintiff  to  redeem  upon  re- 
payment of  the  debt  secured.  The  qnestion 
at  issue  between  the  parties  is  whether  the 
Instrument  was  intended  by  them  to  operate 
as  a  mortgage,  notwithstanding  its  form  and 
apparent  effect,  according  to  plalntUTs  con- 
tention, or  as  a  sale  upon  condition  of  re- 
payment by  plaintiff  of  the  consideration  ex- 
pressed therein  and  reconveyance  of  the 
land  to  him  within  three  years  from  its  date, 
and  otherwise  not  redeemable,  according  to 
defendant's  contention. 

[S]  Whether  a  deed  apparently  absolute 
and  unconditional  is  in  fact  a  mortgage,  be- 
cause a  security  for  repayment  of  money 
loaned  or  advanced,  is  to  be  determined  by 
the  Intention  of  the  parties,  either  as  dis- 
closed by  the  instrument  Itself,  or  by  a  con- 
temporaneous agreement  of  defeasance  duly 
executed,  or  proved  aliunde  by  the  circum- 
stances surrounding  the  transaction;  and. 
when  established,  as  it  may  be,  by  parol  evi- 
dence if  not  In  writing,  such  intention,  how- 
ever shown,  is  controlling  in  all  cases.  Da- 
vis V.  Demmlng,  12  W.  Va.  246 ;  Vangllder  v. 
Hoffman,  22  W.  Va.  1 ;  Sadler  v.  Taylor,  49 
W.  Va.  104,  38  S.  E.  5S3 ;  Shields  v.  Simon- 
ton,  65  W.  Va.  179,  63  S.  E.  972. 

By  a  decree  rendered  in  a  creditors'  suit 
brought  to  enforce  the  Hens  of  Judgments 
recovered  against  plaintiff,  his  lands  were 
about  to  be  sold,  when,  as  the  result  of  nego- 
tiations between  him  and  defendant,  who 
initiated  them  for  that  purpose,  the  liens 
were  discharged  by  Hopkins  and  the  lands 
conveyed  to  him  by  Gibson.  These  mutual 
undertakings,  promptly  performed,  appear  on 
the  face  of  the  deed  as  the  consideration  of 
the  grant  The  parties  to  it,  as  witnesses, 
each  testifying  in  his  own  behalf,  agree  that 
such  was  the  real  and  only  consideration  for 
the  conveyance.  Defendant  also  admits  that 
if  within  three  years  plaintiff  refunded  or 
repaid  the  money  so  advanced,  he  was  to  re- 
convey  the  land  to  the  grantor.  With  this 
stipulation  on  his  part  plaintiff  did  not  com- 
ply within  that  period,  but  thereafter  did 
tender  the  money  necessary  to  redeem  the 
land.  But  defendant  refused  to  accept  it 
solely  on  the  theory  that,  as  In  his  view  time 
was  of  the  essence  of  the  contract,  plaintiff's 
breach  of  the  condition  excused  performance 
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on  bis  part;  In  other  worda,  defendant  con- 
tends that,  as  the  conveyance  was  condition- 
al, noncompliance  by  the  former  operated  as 
a  legal  discharge  of  the  latter. 

[1 ,  2]  Upon  plaintiff,  it  is  true,  devolved 
the  burden  of  proving  that  the  conveyance, 
though  absolute  in  form,  was  Intended  by  the 
parties  to  be  a  security  for  the  repayment  of 
money,  and  that  the  repayment  discharged 
the  lien  and  entitled  him  to  a  reconveyance 
of  the  real  estate  thereby  incumbered.  Prid- 
ley  V.  Somervllle,  60  W.  Va.  272,  54  S.  B.  502. 
But  from  that  burden  defendant  has  reliev- 
ed him;  for  defendant  admits  that  if  the 
money  advanced  by  him  had  been  repaid 
vrithln  the  three  years,  he  would  have  re- 
conveyed  the  property.  This  admission, 
coupled  with  his  recognition  of  the  continued 
existence  of  an  obligation  on  the  part  of  the 
plaintiff  to  repay  the  money  within  that 
time,  clearly  tends  to  demonstrate  and  ex- 
plain the  real  motive  and  intention  of  the 
parties  in  the  execution  of  the  deed.  Such 
admission  and  recognition  show  clearly  and 
unequivocally,  as  we  think,  that  the  instru- 
ment was  not  Intended  to  effect  a  condition- 
al grant  of  the  land,  and  was  not  made  and 
accepted  as  such,  but  as  a  mere  security  for 
the  repayment  of  the  money  advanced  to  re- 
lieve the  land  from  the  liens  Incumbering  It 

The  line  of  demarcation  between  a  mort- 
gage and  a  conditional  sale  is  not  well  de- 
fined. The  distinction,  pointed  out  In  Davis 
V.  Demming,  supra.  Is  that  if  the  money  ad- 
vanced is  not  loaned,  but  furnished  with  an 
agreement  that  If  It  be  paid  within  a  given 
time  the  vendee  will  reconvey  the  land,  and 
the  whole  transaction  shows  clearly  that  no 
debt  really  remained  after  the  execution  of 
the  deed,  the  transaction  Is  a  conditional 
sale,  otherwise  not  In  case  of  doubt,  how- 
ever, a  court  of  equity  will  always  lean  in 
favor  of  a  mortgage  rather  than  a  condition- 
al sale.  Sadler  v.  Taylor,  supra ;  Thacker  v. 
Morris,  62  W.  Va.  220,  43  S.  R  141,  W  Am. 
St  Rep.  92a    In  the  Sadler  Case  It  Is  said: 

"There  is  one  circumstance  which,  if  found 
to  exist  in  transactions  of  this  kind,  determines 
the  question  ahsolutely,  namely,  if  after  the 
deed  is  executed  no  debt  remains  due  from 
the  grantor  to  the  grantee,  the  instrument  is 
not  a  mortgage." 

The  continued  existence  of  an  Indebtedness 
between  grantor  and  grantee  is  by  our  cases 
made  the  decisive  test  of  the  character  of  the 
grant  There  cannot  be  a  mortgage  unless 
there  is  a  deU  of  some  kind  to  be  secured. 
It  may  be  a  pre-existing  debt  not  extinguish- 
ed by  the  conveyance,  but  thereafter  contin- 
uing as  a  subsisting  obligation.  If  so,  the 
transaction  will  be  regarded  as  a  mortgage. 
1  Jones  on  Mortgages,  §  265.  Hence,  as  the 
author  says,  the  existence  of  a  debt  after  a 
conveyance  is  "the  supreme  test"  in  deter- 
mining the  true  character  of  the  grant 

[3,4]  That  In  this  case  there  remained  a 
debt  or  liability  unsatisfied  after  the  execu- 
tion of  the  deed  Is  not  susceptible  of  doubt 


The  defendant  subsequently  recognized  a  sub- 
sisting obligation  upon  plaintiff  to  reimburse 
him  for  the  money  exi>ended,  and  on  differ- 
ent occasions  attempted,  as  he  admits,  to  se- 
cure repayment  by  endeavoring  to  negotiate 
a  loan  upon  an  offer  to  pay  plaintiff  interest, 
and  to  persuade  him  to  sell  a  mule,  the 
money  so  loaned  and  its  Interest  and  the 
consideration  for  the  animal  to  be  adjusted 
and  applied  as  credits  on  final  consumma- 
tion or  settlement  of  the  entire  trans- 
action. If  no  debt  remained  unpaid  after 
the  deed  was  executed  and  delivered,  why 
this  solicitude  and  these  attempts,  not  In 
any  wise  denied  but  admitted,  to  obtain 
possession  of  plalnttS's  money  and  prop^ 
erty  under  the  guise  of  a  loan  and  purchase? 
That  both  were  abortive  matters  not.  They 
unerringly  serve  as  an  Index,  and  point  the 
way  to  ascertain  and  determine  what  the 
parties  had  in  mind,  their  real  motives  and 
object  in  the  execution  of  that  Instrument; 
that  object  being,  as  clearly  appears,  to  se- 
cure as  by  a  mortgage  the  very  debt  on 
which  these  credits  were  sought,  the  debt 
that  still  remains  unpaid,  though  the  amount 
was  tendered  defendant  before  the  Institu- 
tion of  this  suit,  and  which  plaintiff  ex- 
presses his  willingness  and  readiness  to  pay 
upon  a  reconveyance  of  the  property,  and 
must  pay  into  court  to  the  credit  of  this 
cause  before  he  can  fully  obtain  the  relief 
sought  That  the  recognition  of  the  exist- 
ence of  the  continued  liability  of  the  plain- 
tiff upon  the  original  contract  occurred  with- 
in the  three-year  period  spoken  of  by  defend- 
ant is  material  only  upon  the  question  of 
the  intention  of  the  parties  on  the  date  of 
the  deed;  that  is,  whether  they  Intended 
what  it  purports  on  its  face  to  be,  an  abso- 
lute or  conditional  conveyance,  or  a  security 
in  the  nature  of  a  mortgage.  If  the  latter, 
then,  as  the  authorities  cited  say,  the  test 
is,  was  there  a  debt  to  be  secured?  That 
question  defendant  has  answered  by  his  acts 
In  recognition  of  the  liability,  and  by  seek- 
ing loans  and  property  In  partial  discharge 
of  the  obligation. 

Though  of  themselves  sufllclent  to  deter- 
mine the  real  character  and  purpose  of  the 
conveyance,  notwithstanding  its  form  and  ap- 
parent effect  these  facts  are  supplemented 
by  others  of  like  Import  Defendant  at  the 
very  inception  of  the  negotiations,  and  after- 
wards, within  the  three  years,  disavowed 
any  desire  or  intention  to  purchase  the  land, 
conditionally  or  otherwise,  and  to  the  grantor 
and  their  mutual  friends  confided  the  assur- 
ance that  the  sole  object  of  the  grant  was  to 
secure  himself  against  loss  by  reason  of  any 
subsequent  disability  of  the  idaintiff,  from 
whatever  source  It  might  arise,  to  meet  his 
obligations.  E^irthermore,  he  sought  to  in- 
duce Levi  Gibson,  a  brother  of  the  plaintiff, 
to  contribute  a  part  of  the  fund  necessary  to 
liquidate  the  incumbrances  and  discharge 
the  liens  on  the  land,  upon  the  faith  of  the 


Digitized  by 


Google 


828 


93  SODTBBASTEKN  REPORTER 


(W.Va. 


security  evidenced  by  the  deed  subsequently 
executed.  None  of  this  testimony  did  defend- 
ant deny,  or  question  Its  correctness.  Be- 
sides, there  appear  In  the  case  most  of  the 
criteria  or  characteristics  generally  deemed 
significant  In  such  transactions  upon  the 
question  of  Intention  as  to  the  purposes 
thereby  to  be  effected,  namely,  whether  the 
conveyance  is  absolute  or  conditional,  or  a 
morte&ge.  But  they  have  been  reiterated 
and  applied  so  frequently  that  to  repeat 
them  or  cite  the  cases  in  determining  the 
merits  of  this  litigation  is  unnecessary. 

We  therefore  reverse  the  decree  denylnc 
the  prayer  of  the  bill,  and  remand  the  canso 
for  farther  proceedings  in  conformity  witb 
legal  principles  properly  applicable  to  the 
facts  proved. 

(80  W.  Va.  748) 

STATE  V.  PHILLIPS.     (No.  8397.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  26,  1917.) 

(SvUahtu  iy  tAe  Court.) 

1.  Criuinal  Law  ^=355— Capacitt — SPEcmo 
Intent— iNTonoATiow. 

In  a  case  in  which  specific  intent  to  do  a  fof^ 
bidden  act  is  essential  to  the  commission  of  the 
offense,  Intoxication  to  the  extent  of  deprivation 
of  reason  and  will  power  constitutes  a  defense, 
if  the  act  forbidden  has  not  been  completely 
performed^  ao  as  legally  to  warrant  an  Inference 
of  such  intent  from  the  actual  perpetration 
thereof. 

2.  Cbiuinai,  Law   «c95S— DxrERSB— Intoxi- 
OATion. 

Such  intoxication,  if  established  by  prooL 
precludes  a  finding  of  guilt  of  the  breaking  ana 
entering  of  a  building  with  intent  to  steal,  when 
the  proof  shows  only  a  breaking  and  entering, 
but  not  an  actual  taking  nor  any  attempt  to 
take. 
8.  Cbiminai,  Law   «=3753(2),  935(1)— Gapao- 

ITT — SFECIFIO    INTBNT— INTOXIOATIOR. 

If,  in  such  case,  the  proof  of  temporary  de- 
mentia occasioned  by  intoxication  is  so  full, 
dear,  and  decisive  as  to  leave  no  room  for  a 
reasonable  opinion  to  the  contrary,  the  trial 
court  should  direct  the  jury  to  find  the  defend- 
ant not  guilty,  if  requested  to  do  so,  and,  if  it 
has  failed  in  that  respect,  it  should  sustain  a 
motion,  made  in  due  time,  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 
Williams,  J.,  dissenting. 

Error  to  Circuit  Court,  Marshall  County. 

Charles  Phillips  was  convicted  of  break- 
ing and  entering  a  railroad  station  house 
virlth  Intent  to  steal,  and  he  brings  error.  Re- 
versed and  remanded  for  new  trlaL 

Martin  Brown,  of  Moundsville,  for  plain- 
tilt  in  error.  B.  T.  England,  Atty.  Gen., 
and  Charles  Ritchie,  Asst  Atty.  Gen.,  for 
the  Statfr 

POETBNBARGER,  J.  Under  a  sentence 
of  confinement  in  the  penitentiary  for  a  pe^ 
riold  of  one  year,'  pronounced  upon  a  verdict 
convicting  him  of  having  broken  and  entered 
a  stati<m  house  dt  the  Baltimore  &■  Ohio 


Railroad  Company,  with  intent  to  steal,  the 
plalntlfl  In  error  complains  only  of  the  re- 
fusal .of  the  trial  court  to  direct  a  verdict  in 
his  favor,  and  the  overruling  of  his  motion  to 
set  aside  the  verdict. 

As  to  the  state,  the  case  was  salHnitted 
without  instructions.  At  the  Instance  of  the 
prisoner,  nine  instructions  covering  all  phases 
of  the  case,  as  made  oat  by  the  evidence, 
were  given.  Though  every  instruction  gireD 
has  some  basis  or  foundation  in  the  evidence. 
Justifying  the  giving  thereof.  It  is  Insisted 
that  the  verdict  is  against  the  decTded  weight 
and  preponderance  of  the  evidence  and  should 
be  set  aside  for  that  reason. 

The  breaking  and  entering  charged  are  fol- 
ly establisheld.  Shortly  before  2  o'clock  in 
the  morning  of  a  certain  day  in  January, 
1917,  the  prisoner  broke  open  the  door  lead- 
ing Into  the  waiting  room  <fi  a  little  station 
called  CTlarington,  and  entered  that  room  of 
the  building.  He  remained  there  tor  about 
a  half  an  hour  before  he  was  arrested,  but. 
In  that  i)eriod  of  time,  he  made  no  effort,  so 
far  as  the  evidence  discloses,  to  enter  the 
ticket  office  in  which  there  were  $2  in  money 
and  about  |1,(XX>  worth  of  express  packages 
No  weapons,  keys,  chisels,  punches,  or  other 
instruments  such  as  burglars  might  carry 
were  found  on  his  person.  Of  the  three  wit- 
nesses IntroduccJd  by  the  state,  only  one  tes- 
tifies to  a  confession  of  intent  to  steaL  He 
says  the  prisoner  told  him  he  had  broken  into 
the  station  to  get  whatever  he  could  find 
that  was  worth  carrying  away.  Another 
says  he  bold  him  he  was  guilty,  and  had  so 
pleaded  in  the  Justice's  court,  since  It  was 
useless  to  make  defense.  The  third  says  he 
said  he  intended  to  enter  the  ofllce.  If  the 
prisoner's  mental  condition  was  natural  or 
normal  on  the  occasion,  this  testimony,  with 
proof  of  his  having  broken  and  entereid  the 
room,  would  amply  sustain  the  verdict.  Peo- 
ple V.  Griffin,  77  Mich,  585,  43  N.  W.  1061; 
State  V.  McBryde,  97  N.  O.  393,  1  S.  E.  925: 
Vickery  V.  State,  62  Tex.  Or.  R.  311,  137  S. 
W.  687,  Ann.  Gas.  19130^  514;  People  v.  Soto, 
53  Cal.  415 ;  Painter  v.  State,  26  Tex.  App. 
454, 9  S.  W.  774 ;  Alexander  t.  State,  31  Tex. 
Or.  R.  862,  20  S.  W.  756. 

But  mental  irresiwnslblllty  for  his  conduct 
on  the  occasion  in  question,  brought  about  by 
overindulgence  in  Intoxlcattag  liquors,  is  re- 
lied upon  as  a  drcamstance  sufficient  to  pre- 
clude the  finding  of  guilt  of  the  offense  charg- 
ed. As  to  his  mental  condition  and  as  to 
whether  he  was  drunk  or  sober  at  the  time,  all 
three  of  the  witnesses  introduced  on  behalf  of 
the  state  are  silent.  In  response  to  a  ques- 
tion as  to  his  physical  condition,  one  of  them 
said  be  was  apparently  in  very  good  condi- 
tion when  he  found  him,  but  this  statement 
manifestly  does  not  reach  the  matter  of  men- 
tal condition.  The  building  was  broken  Into 
on  Monday  or  Tuesday  night,  and  a  witness 
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says  he  had  seen  him  staggering  and  falling 
on  the  previous  Thursday  evening.  Another 
says  that,  at  about  4  o'clock  of  the  morning 
of  the  day  on  which  the  prisoner  went  from 
Round  Bottom,  the  place  at  which  he  boarded, 
to  Clarlngton  station,  a  distance  of  about  12 
miles,  the  latter  woke  him  up,  claiming  there 
were  people  In  the  house  and  around  It,  look- 
ing In  at  the  wlnlflows.  He  says  the  prisoner 
was  very  nervous  at  that  time,  so  mndi  so 
that  he  stayed  up  with  him.  At  some  time  In 
the  forenoon  of  that  day  he  left  the  boarding 
house,  saying  he  was  going  to  a  store  to  ob- 
tain some  tobacco.  He  did  enter  a  store  and 
purchase  and  pay  for  tobacco,  and  the  lady 
clerk  who  waited  on  him  saM  he  appeared 
to  be  grouchy  and  bewildered.  How  he  trav- 
eled the  distance  of  about  12  miles  from 
Roun'd  Bottom  to  Clarlngton  does  not  appear, 
nor  is  anything  known  of  his  conduct  from 
some  time  in  the  forenoon  of  the  day  until 
8 :30  or  9  o'clo<*  in  the  evening,  at  which  time 
the  station  agent  saw  him  on  or  near  the 
raUroed  tra<*  at  a  point  700  or  800  yards 
from  Clarlngton  station  and  going  In  the  di- 
rection thereof.  At  about  11  o'clock  that 
night  he  entered  a  camp  car  on  the  line  of 
the  railroad,  at  a  place  about  100  yards  dis- 
tant from  the  station,  where  he  was  again 
seen  by  the  station  agent  and  two  other  par- 
ties who  were  in  the  car.  The  night  was  cold 
and  the  ground  covered  to  some  extent  with 
snow,  and  he  evidently  entered  the  car  to 
warm  himself  by  the  fire  the  occupants  bad 
In  it.  Of  the  three  parties  who  saw  him  in 
the  car,  only  one^  the  station  agent,  testified, 
and  he  says  he  held  no  conversation  with 
hiro,  but  he  heard  him  say  the  detectives 
were  after  blm,  or  somebody  was  after  him, 
or  wanted  him.  Whether  these  remarks 
were  directed  to  anybody  or  were  mere  in- 
coherent mntterlngs.does  not  appear.  The 
prisoner's  feet  were  afDlcted  with  rheu- 
matism, in  oonsecpience  at  which  he  had 
cut  holes  in  his  shoes,  or  one  of  them,  and 
wore  socks  on  the  outside  of  them.  He  also 
carried  a  heavy  crutcb.  How  long  he  stayed  in 
the  camp  car  is  not  disclosed.  It  was  located 
about  100  yards  from  the  station,  and  at 
about  1 :30  o'clodc  a.  m.  the  occupants  thereof 
heard  a  loud  noise  at  the  station.  The  testi- 
mony indicates  that  they  did  not  go  down 
immediately  to  ascertain  what  had  hai>pened, 
axU  that  before  they  did  so  they  communicat- 
ed by  telephone  with  the  dispatcher  at  Wheel- 
ing, asking  directions  from  him  as  to-  what 
to  do.  Having  been  told  to  "get  the  fellow 
and  hold  him,"  the  agent  and  an  officer  went 
to  the  station  and  found  the  prlsmier  In  the 
waiting  room  thereof.  It  does  not  appear 
whether  the  other  two  occnpants  of  the  camp 
car  went  along  or  not.  Neither  they  nor  the 
officer  testified.  1%e  prisoner  had  evidently 
hammered  the  door  open  with  his  crutch  anO 
was  In  the  waiting  room  withoat  a  light 
When  the  agent  and  officer  reached  the  door 


he  was  heard  walking  toward  It  from  the 
beck  pert  of  the  room.  He  ottered  no  resist- 
ance, and  told  them  to  shoot  him  If  they  de- 
sircid  to  do  so,  as  he  did  not  care  whether  be 
lived  or  not  He  was  that  morning  conveyed 
to  MoundsvUle  and  committed  to  Je&l  by  a 
Justice  to  await  an  Indictment  Abont  two 
hours  after  he  was  locked  up  in  Jail  he  told 
the  Jailer  he  had  pleaded  guilty.  At  that 
time  he  did  not  appear  nervous,  but  became 
very  much  so  in  the  evening.  He  then  told 
the  jailer  he  had  t)een  drinking,  anTd  he  look- 
ed as  if  he  had  been  drinking  pretty  hard. 
His  feet  were  very  badly  frozen,  and  a  phy- 
sician was  called  to  treat  them.  He  swears 
he  has  no  recollection  whatever  of  having 
been  at  the  store  at  which  he  purchased  to- 
bacco, or  the  station,  or  in  the  Jail,  until  he 
got  up  one  morning  and  found  himself  In  a 
strange  place.  He  said  he  had  a  faint  rec- 
ollection (ft  having  been  somewhere,  but  was 
unable  to  say  whether  he  had  been  at  the 
camp  car  or  not,  and  that  be  yid  not  know 
his  feet  were  frozen  until  he  came  to  himself 
In  the  Jail.  He  testified  he  had  been  drinking 
and  other  witnesses  say  be  had  been  a  hard 
drinker  for  years. 

[1,21  Offenses  in  which  spedflc  intent  to 
do  the  forbidden  act  is  not  an  essential  ele- 
ment were  never  excused,  at  common  law,  by 
mere  drunkenness  of  the  perpetrator  of  the 
act  even  though  it  was  so  extreme  as  to 
wholly  deprive  him  of  his  reason.  State  v. 
Kldwell.  62  W.  Va.  466,  59  S.  B.  494,  13  L. 
R.  A.  <N.  S.)  1024;  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799 ;  Hopt  v.  People,  104 
U.  S.  631,  26  Ia  Ed.  873.  One  who  had  bro- 
ken Into  a  house  not  his  own,  and  therein  ap- 
propriated to  his  own  use  personal  property 
of  the  owner,  was  subjected  to  the  same  rule 
in  State  V.  Shores,  31  W.  Va.  491,  7  S.  B. 
413,  13  Am.  St  Rep.  876,  notwithstanding  es- 
sentiality of  epedRc  Intent  to  the  commission 
of  the  crime.  Since  the  intent  to  steal  could 
be  inferred  from  the  act  of  appropriation  (2 
Blsh.  Orlm.  L.  [8th  Ed.]  i  116;  Whar.  Crlro. 
L.  [11th  Bd.]  1224),  the  rule  may  have  been 
properly  applied  in  that  case;  but  lack  of 
proof  of  an  actual  taking  of  any  property 
after  the  entry  of  the  building,  and  of  any 
attempt  to  do  so,  manifestly  distinguishes 
this  case  from  It  In  State  v.  Shores  the  of- 
fense was  complete.  In  addition  to  the 
breaking  and  entering  there  was  an  actual 
taking,  from  which  the  Intent  could  be  in- 
ferred. Here  the  prisoner  broke  and  entered 
the  building,  but  took  nothing.  In  the  crime 
of  burglary  there  are  always  two  Intents,  one 
to  break  and  enter,  which  must  I)e  executed, 
and  the  other  to  commit,  in  the  building,  a 
theft  or  other  offense,  which  may  be  executed 
or  not  1  Blsh,  Crlm.  U  (8th  Bd.)  g  342 ;  2 
Blsh.  Crlm.  U  (8tb  Ed.)  {  112.  Since  the 
prisoner's  intention  to  steal  cannot  be  infer- 
red from  anything  done  by  him,  it  is  an  open 
question  dependent  upon  the  force  and  effect 
of  other  evidence,  and  all  the  authorities 
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seem  to  agree  that  complete  deprivation  of 
reason  by  Intoxication  eliminates  the  essen- 
tial element  of  apedflc  Intent,  ^vhen  such  in- 
tent Is  essential,  and  precludes  a  finding  of 
guUt  Schwabacher  v.  People,  165  lU.  618, 
46  N.  fi.  800;  Bartholomew  v.  People,  104  111. 
601,  44  Am.  Eep.  97 ;  State  v.  Bell,  29  Iowa, 
316:  Ingalls  v.  State,  48  Wis.  647,  4  N.  W. 
785 ;  Crosby  v.  People,  137  111.  325,  27  N.  B. 
49;  Hopt  V.  People,  104  U.  S.  631,  26  L.  Ed. 
873 ;  Whar.  Crim.  L.  (11th  Ed.)  93. 

[3]  Though  mental  Incapacity  to  form  an 
Intention  to  steal,  occasioned  by  intoxication, 
if  established,  renders  the  prisoner  incapable 
of  commission  of  the  crime  charged,  the  evi- 
dence of  such  incapacity,  to  preclude  the  find- 
ing of  guilt,  must  be  full,  dear,  and  dedslTe. 
If  It  Is  so  loose,  open,  or  scant  as  to  make 
room  for  different  opinions  as  to  Its  conclu- 
siveness by  reasonable  men,  it  does  not  suf- 
fice. Coalmer  v.  Barrett,  61  W.  Va.  237,  56 
S.  E.  385.  Tlie  rule  is  the  same  In  both  dvll 
and  criminal  cases.  State  v.  Clifford,  59  W. 
Va.  1,  52  S.  E.  981;  State  v.  Michael,  74  W. 
Va.  613,  82  S.  E.  611,  L.  R.  A.  1915A,  533. 
'  Notwithstanding  the  Intelligent  expressions 
attributed  to  the  prisoner  by  some  of  the 
witnesses,  his  gross  intoxication  is  over- 
whelmingly established  by  the  evidence. 
Manifestly  he  was  at  the  worst  stage  of  a 
long  period  of  inebriation.  The  delusion  with 
which  be  awoke  at  an  early  hour  of  the 
morning  remained  with  him  until  a  very 
short  time  before  be  broke  into  the  station, 
as  Is  disclosed  by  the  station  agent's  testi- 
mony. He  was  not  pursued  by  any  officers 
or  detectives,  and  his  assumption  that  he  was 
could  have  been  nothing  more  than  the  false 
conception  of  a  disordered  mind.  He  had 
been  convicted  of  unlawful  retailing  of  liq- 
uors at  Clarington,  Ohio,  just  across  tt)e  riv- 
er from  the  place  at  which  he  boarded,  on 
one  or  more  occasions;  but  he  bad  been  re- 
siding for  some  time  on  the  West  Virginia 
side  of  the  river,  within  easy  reach  of  the 
Ohio  officers,  if  he  bad  been  wanted,  and 
had  not  been  molested.  The  manner  and  cir- 
cumstances of  his  breaking  into  the  station 
were  wh<41y  at  variance  with  intelligent  ac- 
tion. He  hammered  the  door  in  with  a 
crutch  at  a  point  within  100  yards  of  a  camp 
car.  In  which  be  knew  there  were  occupants 
if  he  was  in  possession  of  his  senses.  As 
they  had  not  dispersed  nor  retired,  he  had 
presiunptively  Just  left  them.  Uow  long  he 
remained  with  them  does  not  appear.  If  be 
h£.d  had  intent  to  go  into  the  office,  no  doubt 
b(:  would  have  attacked  the  office  door  as  he 
did  the  outer  door,  as  there  was  no  more 
reason  for  secrecy  in  the  one  case  than  in  the 
oilier,  but  he  did  not.  He  proved  a  good  rep- 
utation for  honesty,  and  also  for  obedience 
to  all  laws  except  one  or  one  class  thereof. 
If  Bartley's  testimony  Is  true,  be  was  deliri- 
ous in  the  morning,  and  the  agent's  state- 
ment as  to  his  mutterings  in  the  camp  car 
corroborates  Bartley  and  tends  to  prove  the 


same  mental  omditlon  late  at  nlsnt.  All  of 
this  tends  to  sustain  the  prisoner's  own  de- 
nial of  consdousness  of  his  acts  or  condition 
throughout  the  period  in  question.  None  of 
the  evidence  relied  upon  to  prove  mental  in 
capadty  is  contradicted,  and  its  probative 
force  is  opposed  only  by  confessions  and 
statements  attributed  to  the  prisoner  and  in- 
ferences arising  from  his  conduct  Apparent- 
ly rational  remarks  and  responses  to  ques- 
tions often  come  from  crazy  people  and  even 
from  people  who  are  asleep,  and  those  attrib- 
uted to  the  prisoner  are  not  suffident  to  over- 
come the  proof  of  his  temporary  dementia. 
These  facts  and  drcumstances  explain  the 
recklessness  of  the  attack  upon  the  station 
building,  which  alone  would  not  suffice  to 
prove  lack  of  felonious  intent, 

The  Judgment  wUl  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trial. 

WILLIAMS,  J.  (dissenting).  The  opinion 
holds  that  the  evidence  is  not  suffident  to 
warrant  the  Jury  in  finding  that  the  prisoner 
intended  to  steal  at  the  time  he  broke  and 
entered  the  building.  The  Intent  may  prop- 
erly be  Inferred  from  the  act  of  breaking  and 
entering,  when  no  other  purpose  therefor  is 
made  to  appear.  The  accused  offered  no  ex- 
planation for  it,  except  to  swear  he  did  not 
remember  to  have  been  in  the  building.  Did 
not  the  Jury  have  to  determine  the  value  of 
his  testimony?  They  may  not  have  believed 
him ;  evidently  they  did  not  A  witness  for 
the  state  swears  the  prisoner  admitted, 
when  arrested  in  the  building,  that  he  in- 
tended to  take  whateveti  he  could  find,  and 
his  only  denial  of  that  statement  is  that  he 
does  not  remember  what  he  did.  His  state- 
ment at  the  camp  car,  that  detectives  were 
after  him,  and  his  act  in  breaking  open  the 
station  door  in  bearing  of  the  occupants  of  the 
car,  may  both  have  been  rational.  It  does 
not  appear  how  long  he  had  been  absent  from 
the  car  before  hei  battered  open  the  station 
door.  It  may  have  been  2%  hours,  and  he 
may  have  thought  the  men  in  the  car  were 
then  sound  asleep  and  would  not  be  easily 
wakened  at  the  early  hour  of  2  o'dodi  in  the 
morning.  It  is  proven  by  his  own  witnesses 
that  he  had  been  accused  of  violating  the  law 
Just  across  the  river  in  the  state  of  Ohio,  and 
his  statement,  apparently  irrational,  that  de- 
tectives were  after  him,  may  have  been  a  rea- 
sonable supposition  originating  in  a  guilt; 
consdence.  That  he  had  been  drinking  bard 
some  days  before,  what  he  did  on  the  day  be 
was  arrested,  together  with  all  the  other  facts 
in  the  case  bearing  on  the  condition  of  his 
mind,  are,  in  my  opinion,  snffldent  evidence 
to  carry  the  case  to  the  Jury  on  the  question 
ot  the  prisoner's  mental  capadty  to  entertain 
a  spedfic  Intent  and  whether  he  actually  had 
such  intent  to  steaL  In  view  of  that  evi- 
dence, the  court  gave  the  following  Instruc- 
tion, most  favoiable  to  the  accused: 
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"The  court  instructs  the  jury  that  the  defense 
that  the  defendant  had  been  drinking  to  excess 
and  was  so  intoxicated  that  he  did  not  know 
what  he  was  doing,  or  did  not  know  that  he 
was  doing  wrong,  at  the  time  he  entered  the 
building  in  question,  is  a  denial  of  criminal  in- 
tent, and  throws  upon  the  state  the  burden  of 
proving  such  criminal  intent  beyond  all  reason- 
able doubt,  and  the  defendant  is  not  required  to 
establish  such  defense  by  a  preponderance  of 
the  evidence.  And  unless  the  jury  find  from  the 
evidence  that  the  state  has  proved  such  criminal 
intent  beyond  all  reasonable  doubt,  you  will  find 
the  defendant  not  guilty." 

Insanity  is  not  proven,  and  the  evidence 
respecting  his  alleged  Irresponsibility,  as  a 
result  of  Intoxication,  is  not  bo  clear  as  to 
warrant  the  court  in  holding  that  it  does  not 
SupiKjrt  the  verdict.  The  Jury  had  the  right 
to  decide,  from  all  the  prisoner  said  and  did, 
that  he  was  capable  of  having,  and  did  have, 
a  specific  Intent  to  steal  when  he  broke  and 
entered  the  biiildlng.  That  he  found  nothing 
that  be  could  appropriate  Is  not  materiaL  I 
would  afflrm  the  Judgment 


(80    W.   Va.  745) 
McKINNET  V.  McKINNEY.     (No.  3317.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  25,  191T.) 

(Bylfaiua  iy  the  Court.) 

1.  DrvoRCB    C=239  — Maintenance  — OvKK- 
BUUNO  ov  Commissioneb's  Rkpobt. 

The  overruling  of  a  motion  to  recommit  the 
report  of  a  commissioner,  recommending  an 
amount  to  be  decreed,  in  a  divorce  suit  to  the 
wife,  for  the  maintenance  of  herself  and  chil- 
dren, based  upon  an  affidavit  that  the  husband's 
salary  has  been  reduced,  since  the  report  was 
made  up,  is  justified  by  a  disclosure  In  the 
record  that  the  employer  so  reducing  the  salary 
is  a  corporation  of  which  the  husband  is  the 
manager,  and  that  bis  father  owns  a  large  por- 
tion of  its  capital  stock  and  strongly  sympathizes 
with  the  son  in  the  litigation  between  him  and 
his  wife. 

2.  DivoBCB     «=>240(5)   —   Maintknanck  — 
AiiotJNT— Abuse  of  Discbktion. 

In  decreeing  to  a  wife,  for  the  support  of 
herself  and  the  children  of  l\^rself  and  husband, 
one-half  of  the  husband's  salary  income,  a  court 
does  not  abuse  its  discretion,  nor  commit  er- 
ror, when  it  appears  that  the  husband  boards 
wiUi  his  parents,  that  it  is  doubtful  whether  he 

gays  them  for  his  board,  that  although  indebted, 
e  has  been  paying  little  or  nothing  on  his  debts 
out  of  his  salary,  that  a  part  of  his  indebted- 
ness is  due  the  wife,  and  that  he  makes  liberal 
presents  to  relatives,  whose  financial  circum- 
stances are  exceptionally  good. 

3.  DivoBOB     «=>240(4)   —  Maintenance  — 
Amount. 

A  wife,  having  a  considerable  income  of  her 
own,  has  no  legal  or  just  cause  of  complaint 
against  a  decree  awarding  to  her,  for  the  sup- 
port of  herself  and  children,  practically  one-half 
of  her  husband's  moderate  salary ;  he  being  in- 
debted in  an  amount  considerably  in  excess  of 
the  value  of  his  estate. 

Appeal  from  Circuit  (Jourt,  Marlon  County. 

Suit  for  divorce  by  Emory  F.  McKlnney 
against  Odell  P.  McKinney.  From  a  decree 
confirming  a  report  of  a  commissioner  re- 


quiring defendant  to  pay  certain  stmis  per 
month  for  the  maintenance  of  plaintiff  and 
their  children,  defendant  appeals,  and  the 
plaintiff  brings  cross-appeal.  Decree  af- 
firmed. 

Frank  G.  Haymond  and  Rollo  J.  Conley, 
both  of  Fairmont  for  appellant  Harry 
Shaw,  of  Fairmont  for  appellee. 

POFFENBARGER,  J.  This  Is  an  appeal 
from  a  decree  in  the  cause  reported  in  87  S. 
E.  928,  pronounced  and  entered  by  the  cir- 
cuit court  of  Marlon  county,  pursuant  to  the 
mandate  of  this  court,  requiring  ascertain- 
ment and  adjudication  of  the  amount  to  be 
paid  by  the  defendant  to  the  plaintiff  for  the 
maintenance  of  herself  and  their  children. 
The  report  of  a  commissioner,  fixing  said  sum 
at  $75  per  month,  $25  for  the  defendant  and 
$50  for  the  two  children,  excepted  to  by  both 
parties,  was  confirmed  by  the  court  and  a 
decree  entered  requiring  the  defendant  to  pay 
said  sum,  until  the  further  order  of  the  court, 
or  until  the  plalntlflT  and  defendant  shall 
have  become  reconciled  and  resumed  cohabi- 
tation. Before  the  report  was  acted  upon, 
the  defendant  filed  an  affidavit  showing  his 
salary  had  been  reduced  to  the  extent  of  $10 
per  week,  and  moved  a  recommittal  of  the 
cause.  To  this  the  plalntUF  filed  a  counter 
aflJdavlt,  charging  the  reduction  was  volun- 
tarily and  colluslvely  made,  for  the  purpose 
of  obtaining  a  modification  of  the  report  and 
preventing  a  decree  for  the  amount  recom- 
mended. Assignments  of  error  are  based  up- 
on the  overruling  of  the  motion  and  the  de- 
fendant's exceptions  to  the  report  Claiming 
fl2S  a  month,  the  plaintiff  cross-assigns  er- 
ror In  the  overruling  of  her  exceptions  to  the 
report 

[1,2]  The  counter  affidavit  has  some  sup- 
port in  the  facts  disclosed  by  the  record.  The 
defendant's  father  is  a  wealthy  man,  and 
leans  very  strongly  to  the  side  of  his  son  In 
this  litigation.  He  owned,  at  the  date  of  the 
decree,  about  one-third  of  the  stock  of  the 
Index  Printing  Company,  the  defendant's  em- 
ployer. In  the  course  of  the  litigation,  and 
while  the  son  was  resisting  decrees  for  suit 
money  and  temporary  alimony,  he  suffered 
the  latter  to  expend  $1,200  of  Ids  money  In 
the  improvement  of  a  certain  piece  of  his 
real  estate,  and  is  repaying  it  at  the  rate  of 
$25  per  month,  without  interest  When  the 
son  left  his  wife,  he  went  to  his  father's 
home  and  boarded  free  of  charge,  until  de- 
mands for  suit  money  and  alimony  were 
made,  and  then,  according  to  the  son's  testi- 
mony, be  paid  his  board,  and  now  the  cost 
of  his  board  at  the  home  of  his  parents  is 
relied  upon  in  resistance  of  this  decree.  Un- 
der these  circumstances,  it  is  impossible  con- 
sistently to  say  the  trial  court  erred  or  abused 
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Its  discretion  in  OTerruUng  the  motion  to  re- 
commit 

The  report  of  the  commissioner  very  care- 
fully and  thoroughly  reviews  all  the  facts 
and  circumstances  disclosed  by  the  evidence, 
and  leaves  no  doubt  that  he  bestowed  upon 
the  questions  submitted  to  him  competent, 
skillful,  and  painstaking  consideration.  For 
the  support  of  the  wife  and  two  children  he 
recommended  an  allowance  of  about  one-half 
of  the  salary  income  of  the  defendant  He 
also  took'  Into  consideration  the  income  of 
the  plaintiff.  At  the  date  of  his  report,  the 
defendant's  salary  was  $36  per  week,  making 
$1,820  per  year.  The  plaintiff  held  a  posi- 
tion as  librarian  in  the  Falrmwit  Normal 
School,  which  paid  her  $90  per  month  for  11 
months  in  the  year,  and  she  subrented  a  por- 
tion of  the  bouse  she  occupied  for  $10  per 
month.  Besides  the  decrees  and  Judgments 
against  him  in  her  favor  for  costs,  the  hus- 
band owes  about  $3,500.  He  claims  he  should 
have  been  allowed  about  $50  per  month  for 
reduction  of  his  Indebtedness,  $50  per  month 
for  living  expenses,  and  $200  per  year  for  In- 
terest on  his  indebtedness.  His  own  testi- 
mony leaves  the  matter  of  his  living  expenses 
in  considerable  doubt,  and  he  has  not  been  de- 
voting any  considerable  portion  of  his  earn- 
ings to  the  payment  of  his  debts.  On  the 
other  hand,  he  has  been  quite  liberal,  for  a 


man  in  his  drcnmstances,  In  Qie  matter  of 
presents-  to  his  mother  and  sisters,  members 
of  a  family  in  unusually  good  flnnnHni  or- 
oumstanoes. 

In  view  of  these  facts,  we  are  unable  to 
say  the  commissioner  erred  in  bia  recommen- 
dations, or  that  the  trial  court  abused  ihi 
discretion  1^  entering  the  decree  complained 
of.  The  decree  Is  expressly  made  provisional 
Payments  are  required  only  until  the  further 
order  of  the  court,  or  until  the  parties  shall 
have  become  reconciled  or  resumed  cohabita- 
tion, not  permanently,  nor  for  nntaral  lite. 
Hence  the  authorities  dted  for  error  in  thU 
respect  are  clearly  Inapplicable. 

[1]  No  ground  upon  which  the  cross-assign- 
ment of  error  can  be  sustained  is  perceived. 
With  the  wife's  own  income  and  the  allow- 
ance against  the  bnsl>and,  provision  Is  made 
for  her  and  the  children  that  is  reasonable 
under  all  the  drcnmstances.  If  the  husband 
had  any  estate  of  consequence,  the  situatlMi 
would  be  different,  and  might  Justify  a  lar- 
ger decree  against  him;  but  he  has  practi- 
cally nothing  out  of  which  to  pay,  except  a 
salary  income.  He  owes  considerably  more 
tlinn  he  is  worth,  has  interest  to  pay,  and 
ought  to  pay  something  on  his  debts.  Tlia 
decree  takes  Just  about  half  of  Us  salary. 

For  the  reasons  stated,  the  decree  will  be 
affirmed* 
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HIMES  V.  BOWIiAND  LTTMBUR  GO. 
(No.  120.) 

(Sopreme  Court  of  North  Carolina.     Oct  17, 
.  •       1917.) 

1.  Masteb  aMd  Sebtart  «=>24S— Liabiutt 

FOB    InJUBIKS -CONTBIBOTOBT     NeGLTGENCB 
AS  DLFENBB.' 

The  use  by  •  lumber  company  on  its  railway 
of  a  push  car  or  bogie,  on  which  employes  rode, 
consisting  of  an  oblong  wooden  frame  without 
any  floor  except  a  number  of  braces,  was  not 
such  cnlpable  eontinoing  negligence  as  ezdaded 
the  defense  of  contributory  negligence. 

2.  Lhutation    of    Actions    iS=»130(5)— New 
Action  Afteb  Nonsuit. 

Under  the  express  provisions  of  Berlsal 
1905,  §  370,  where  an  action  for  injuries  was 
brought  soon  after  the  injuries  were  sustained, 
a  second  action  brought  within  one  year  after 
the  taking  of  a  nonsuit  in  the  first  action  was 
not  barred  by  limitations. 

AppeeH.  from  Superior  Court,  Wayne  Ooon- 
ty ;  Cox.  Judge. 

Action  by  F.  G.  Hlnes  against  the  Row- 
land Lumber  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  New  trial 
inidered. 

Tbe  action  was  to  reooTer  damages  for 
physical  injuries  caused  by  the  alleged  negU- 
Cence  of  defendant  con^wny.  In  not  keeping 
its  roadway  la  pr(q;>er  condition  and  In  supply- 
ing a  defective  car  for  Uie  work  plaintiff,  an 
employ^,  was  engaged  In  at  the  time,  August, 
1011.  On  doilal  of  liability,  plea  of  contribu- 
tory negligence,  and  statute  of  llmltattons, 
the  following  verdict  was  rendered: 

"(1)  Was  tbe  plaintife  injured  by  the  negli- 
gence of  the  defeddant,  the  Rowland  Lumber 
Company,  as  alleged  in  tbe  complaint?  Ans. 
Yes. 

"(2)  Was  the  plaintiff  guilty  of  contributory 
negligence  as  alleged  in  the  answer?    Ans.  No. 

"(3)  Is  the  action  barred  by  the  statute  of 
limitations,  as  alleged  in  the  answer?    Ans.  No. 

"(4)  What  amount  of  damages,  if  any,  is  tbe 
plaintiff  entiUed  to  recover?    Ans.  $3,760." 

Judgment  on  the  verdict,  and  defendant 
excepted  and  ai^>ealed. 

Stevens  &  Beesley,  of  Kenansvllle,  Mur- 
ray AllMi,  of  Raleigh,  and  Hi  W.  Stubbs,  of 
Willlamston,  for  appellant  Langsttw,  Allen 
A  Taylor,  of  Goldsboro,  for  appeUea 

HOKB,  J.  There  was  evidence  on  the  part 
of  plaintUC  tending  to  show  that  defendant 
was  negligent  In  respect  to  the  condition  of 
Its  roadv;ay,  and  on  facts  not  dissimilar  to 
those  of  Buchanan  ▼.  Lumber  Co.,  16S  N.  C. 
p.  40,  84  S.  E.  60 ;  plaintiff  and  others  testi- 
fying that.  In  August  1911,  he,  an  employ^ 
of  the  company  was  severely  injured  as  he 
was  going  to  his  work  on  a  push  car  or  bogle, 
used  chiefly  for  hauling  eteel  rails  for  track 
construction,  and  the  Injury  was  caused  by 
plaintlfTs  falling  through  this  car  in  the  ea- 
deavor  to  avoid  a  tree  that  had  been  cut 
away  too  close  to  the  track,  and  dragging 
plaintiff  along  the  track  30  or  40  feet  before 
•the  car  could  be  stopped. 


There  was  evidence  also  tending  to  show 
negligence  In  tbe  structure  of  the  car,  de- 
scribed by  witnesses  as  a  truck  car  or  bogle 
for  hauling  steel  rails,  the  body  consisting  of 
an  oblong  wooden  frame  9>  feet  long  by  6^ 
wide,  built  with  4  pieces  of  lumber  6x8,  brac- 
ed by  a  piece  of  same  dlmenaionB  across  the 
middle,  and  braced  further  by  Iron  rods  and 
with  steel  ban  across  each  end  to  hold  the 
rails  In  place;  plaintiff  himself  testifying 
that.  In  several  companies  where  he  had 
worked  before  this,  these  cars  ^ther  bad 
floors  on  them  or,  in  addition  to  tbe  cross 
brace  In  the  middle,  they  had  pieces  of  lum- 
ber of  same  dimensions  running  from  each 
comer,  crossing  at  the  center,  thus  redudng 
the  size  of  the  opening  and  nfaklng  them 
some  ^afer  for  persons  riding  oa  tliem. 

There  was  evidence  on  the  part  of  the  de- 
fendant tending  to  show  that  there  was  no 
tree  nor  obstruction  near  the  track,  but  that 
plaintiff  fell  because  he  had  carelessly  lost 
his  balance,  one  witness  testifying  that 
plaintiff  had  said  to  him  that  he  just  happ^i- 
ed  to  jump  on  the  car  to  ride  to  save  walk- 
ing and  he  fell  over,  and  that  It  was  as  much 
his  fault  as  anybody's.  And  further,  that 
tbe  car  was  not  designed  for  a  passenger 
car  and  that  It  was  fit  and  proper  for  the  pur- 
pose Ihteuded. 

[1]  On  this  conflicting  testimoncr,  the  court 
having  Instructed  the  jury  without  appar- 
ent) objection  as  to  the  duty  of  the  company 
In  respect  to  Its  roadway,  charged  the  jury 
further  on  the  Issues  as  follows: 

"ne  defendant  is  required  to  furnish  to  its 
employ^  safe,  modem  appliances  with  which 
to  work,  and  if  the  jury  shall  find  that  the  de- 
fendant failed  to  furnish  such  appliances  and 
equipment  and  furnished  in  their  place  antiquat- 
ed and  dangerous  appliances  and  equipment 
hazardous  to  life  and  limb,  and  the  failure  to 
do  so  was  the  proximate  cause  of  plaintiffs  in- 
jury, such  failure  on  the  part  of  the  defendant 
if  the  jury  shall  so  find,  was  continuing  negli- 
gence, which  would  cut  off  the  defense  of  con- 
tributory negligence,  unless  the  negligent  ctm- 
duct  of  tbe  injured  employi  shall  amount  to 
recklessness,  and  It  would  be  the  duty  of  the 
jury  to  answer  the  first  issue  'Tea,'  and  the 
second  issue  'No.' " 

While  the  diarge,  subject  to  modification 
in  some  Instances,  as  to  the  use  of  the  twm 
"modem,"  might  be  upheld  as  an  abstract 
proposition,  when  appUed  to  the  facts  of  this 
record  it  could  only  mean  and  was,  no  doubt 
Intended  by  his  honor  to  mean  that  the  evi- 
dence as  to  the  structure  of  the  car  permit- 
ted the  inference  that  the  defects  suggested 
might  constitute  continuing  negligence  within 
the  principle  approved  and  applied  In  Green- 
lee V.  R.  R.,  122  N.  a  p.  977,  30  S.  B.  115,  41 
Ll  R.  A.  399,  66  Am.  St  Rep.  734,  and  Trox- 
ler  V,  R.  R.,  124  N.  C.  p.  189,  32  S.  B.  550, 
44  L.  R.  A.  313,  70  Am.  St  Rep.  580,  and  the 
Jury  were  allowed  and  directed  to  consider 
Che  testimcmy  in  that  aspect  both  on  the  first 
and  second  Issues.  In  this  we  think  there 
was  error  to  defendant's  prejudice,  for  wtaidi 
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a  new  trial  should  be  allowed.  Tbese  cases 
of  Greenlee  and  Troxler,  notable  decisions  in 
our  Jurisdiction,  were  cases  In  which  the  de- 
fense of  contrlbutlory  negrllgence  was  disal- 
lowed where  an  injury  had  occurred  to  em- 
ployfe  by  reason  of  a  failure  to  equip  rail- 
road cars  with  automatic  couplets. 

While  the  position  ia  approved  and  fully 
established  with  us  in  this  and  other  like 
cases,  it  does  not  at  all  extend  to  any  and 
every  failure  on  the  part  of  employers  to  pro- 
vide their  employes  with  proper  Implements 
and  appliances.  Speaking  to  tb^  question  in 
Hicks  V.  Manufacturing  Co.,  138  N.  Oj  p.  330, 
60  S.  E.  703,  the  court,  in  modifying  the  decl- 
slon  of  Orr  v.  Telephone  Co.,  132  N.  O.  p. 
601,  44Sw  B.  401,  said: 

"If,  however,  it  was  intended  by  Orr's  Case  to 
decide. that  in  any  and  every  instance  where 
there  is  a  defective  appliance  negligently  fur- 
nished by  the  employer,  which  becomes  the 
proximate  cause  of  an  injury,  the  defense  of 
contributory  negligence  is  thereby  withdrawn, 
then  the  court  does  not  think  that  the  case  in 
this  respect  was  well  decided.  There  is  nothing 
here  said  which  must  in  any  way  be  construed 
as  indicating  a  doubt  as  to  the  wisdom  and 
correctness  of  the  Greenlee  and  Troxler  Cases, 
or  a  desire  to  modify  or  question  tbem.  They 
were  both  cases  where  there  was  a  failure  on 
the  part  of  the  railroad  company  to  supply 
automatic  couplers  for  the  operation  of  their 
trains.  The  occupation  was  one  of  imminent 
peril  which  these  automatic  couplers  well  nigh 
entirely  remove,  and  at  a  moderate  cost.  The 
failure  to  supply  them  was  causing  extended  and 
ever-increasing  disaster.  Thousands  of  men 
throughout  all  portions  of  the  country  were  be^ 
ing  killed  or  maimed  for  life,  and  conditions 
were  so  alarming  as  to  become  a  matter  of 
national  concern  and  the  subject  of  national 
legislation.  In  the  presence  of  such  conditions 
the  Supreme  Court  of  North  Carolina,  in  ad- 
vance of  the  operative  effect  of  the  national  stat- 
ute, announced  the  principle  in  Troxler's  Case 
as  follows:  'Reason,  justice,  and  humanity, 
principles  of  common  law,  irrespective  of  con- 
gressional enactments,  and  Interstate  Com- 
merce Commission  regulations  require  the  em- 
ployer to  furnish  the  employ^  safe,  modern  ap- 
pliances with  which  to  work,  in  place  of  anti- 
quated, dangerous  implements,  hazardous  to  life 
and  limb,  and  the  failure  to  do  so,  upon  injury 
ensuing  to  the  employ^,  is  culpable  continuing 
negligence'  on  the  part  of  the  employer,  which 
cuts  off  the  defense  of  contributory  negligence 
and  negligence  of  a  fellow  servant,  such  failure 
being  ue  causa  causans.  It  is  negligence  per 
se  in  any  railroad  company  to  cause  one  of  its 
employes  to  risk  his  life  and  limb  in  making 
couplings  which  can  be  made  automatically  with- 
out risk.'  These  opinions  could  be  well  justified 
and  upheld  on  the  ground  that  a  failure  to  cor- 
rect an  evil  of  this  magnitude,  when  it  could 
be  accomplished  so  effectually  at  an  insignificant 
cost,  was  such  a  reckless  and  wanton  disregard 
of  the  lives  and  safety  of  emjjloy^s  as  to  amount 
to  an  intentional  wrong  against  which  contrib- 
utory negligence  is  no  defense.  They  have, 
however,  been  approved  and  accepted  as  deci- 
sions eminently  just  and  proper  in  applying  the 
principles  of  the  law  of  negligence  to  new  and 
changing  conditions,  and  can  be  upheld  and 
support^  both  by  reason  and  precedent." 

In  this  estimate  of  the  Greenlee  and  Trox- 
ler Cases,  it  is  clear  that  this  car  has  no 
proper  place.  Here,  as  In  oUier  ordinary 
cases,  the  defendant  is  required  to  sui^ly 


for  Its  employSs  "Implements  and  appliances 
which  are  known,  approved,  and  In  general 
use,"  and  there  is  testimony  on  the  part  of 
plaintiff  tending  to  establish  negligent  default 
In  this  reelect  buti  neither  the  car  nor  the 
defects  suggested  present  sudi  excepticmal  or 
extraordinary  oondltlons  as  to  withdraw 
the  case  from  the  usnal  and  recognized 
principles  In  actions  of  this  character,  and 
which  make  contributory  negligence  on  the 
part  of  the  employ^  a  valid  defense. 

[2]  On  the  statute  of  llmltatiooa,  while 
the  transacticm  occurred  In  1911  and  present 
summ'ons  bears  date  In  February,  1816.  it 
appears  that  an  action  for  the  Injury  was 
commenced  soon  after  it  occurred,  in  Jan- 
uary, 1012,  and  prosecuted  till  January,  1818, 
when  a  nonsuit  was  taken,  bringing  the  case 
directly  within  section  370,  Bevlsal,  allowing 
an  action  begun  within  the  time  to  be  pros- 
ecuted within  one  year  after  nonsuit. 

For  the  error  Indicated,  there  should  be  a 
new  trial  of  the  cause,  and  It  is  bo  ordered 

New  trial 

074  N.    C.   J51) 

OHANCET  V.  NORFOLK  &  W.  RT.  CO. 

(No.  284.) 

(Supreme  Court  of  North  Carolina.     Oct  17, 
1917;) 

1.  NEOUaKKOB     «=>119(4)  —  PlXADinO     A5D 

Peoof.  » 

To  warrant  recovery  fOr  negligence,  it  ia 
iacumbent  on  plaintiff  to  allege  and  show  that 
defendant  was  guilty  of  some  negligent  act 
which  was  the  proximate  cause  of  the  injury, 
since  the  law  looks  to  the  in;mediate,  not  to  the 
remote,  cause  of  damage. 

2.  Negligence  ©=>56(1)— Pboxikat*  Cav^. 

Where  damage  resulting  from  another's  act 
dbes  not  flow  naturally,  legally,  and  with  suffi- 
cient directness  from  such  other's  negligence, 
plaintiff  is  not  entitled  to  recover. 

3.  Cabbiebs  «=a305(l)— Carbiaoe  or  Passe5- 
OEss  —  Liability  pob  Assault  and  Rob- 
BBBY— Proximate  Cause. 

A  railroad  is  not  liable  to  a  passenger  as- 
saulted and  robbed  on  its  train,  the  cars  bemg 
without  light  and  badl;^  overcrowded,  there  tie- 
ing  no  causal  connection  between  the  roads 
supposed  negligent  act  in  overcrowding  and  fail- 
ing to  light  its-  cars  and  the  injury  charged  to 
have  resulted  therefrom. 

Appeal  from  Superior  Court,  Oolmnbns 
County;    Bond,  Judge. 

Action  by  S.  B.  (3hancey  against  the  Nor- 
folk &  Western  Railway  Company.  From 
a  Judgment  for  plaintiff  on  demurrer  to  the 
Complaint,  defendant  appeals.  Reversed, 
and  demurrer  ordered  sustained,  and  action 
dismissed. 

Theodore  W.  Reath,  of  Philadelphia,  Pa, 
W^Ullam  B.  Gutiirie,  of  Durham,  and  Bonn- 
tree  &  Davis,  of  Wilmington,  for  ai^)ellant 

WALKER,  J.  This  appeal  was  taken  from 
a  Judgment  on  a  demurrer  to  the  complaint, 
and  the  sole  question  presented  is  whetiier 
the  facts  alleged  by  the  plalntitf  are  suflBdent 
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to  constitute  a  cause  of  action  for  negligence. 
The  complaint  states  that  plaintiff  was  a  pas- 
senger on  defendant's  train,  having  pur- 
•chased  a  tlclfet  from  Petersburg  to  Hopewell 
In  the  state  of  Virginia  ;  that  the  cars- "were 
without  any  light  and  very  dark  and  badly 
overcrowed,  many  passengers  with  this  plaln- 
•tift  being  forced  to  stand  for  want  of  seats" ; 
that  plaintiff  had  In  his  pocket  $86.15,  and 
Hliat  "by  the  gross  negligence  of  the  defend- 
ant, its  agents,  servants,  and  employes  in 
falling  to  light  said  cars  and  provide  seats 
for  Its  passengers,  and  because  of  their  crowd- 
«d  condition,  plaintiff  was  assaulted  and 
robbed  of  ?86" ;  and  that,  on  arriving  at 
Hopewell,  plaintiff  was  greatly  embarrassed; 
-atjd  humiliated  because  he  had  only  15  cents, 
having  been  robbed  of  $86. 

In  Its  last  analysis,  the  complaint  alleges 
.*hat  the  failure  to  l>roperly  light  the  cars, 
and  the  overcrowding,  of  them,  caused  the 
plaintiff  to  be  assaulted  and  robbed,  and  that 
such  robbery  caused  him,  upon  arriving  at 
.Hopewell,  to  be  greatly  embarrassed  and 
humiliated.  The  assault  Is  not  described 
with  any  pirtlcularity  so  that  we  can  under- 
stand how  it  came  about,  and  seems  to  be 
ofnly  the  pleader's  conclusion  as  to  its  charac- 
ter, and  not  a  statement  of  the  facts,  so  as 
to  afford  us  an  opportunity  to  form  an  opin-^ 
Ion.  as  to  what  caused  It 

[1,  2]  In  otder  to  warrant  recovery  for  neg- 
ligence. It  Is  Incumbent  upon  the  plaintiff  to 
allege  and  show  that  the  defendant  was  guil- 
ty of  some  n^Ugent  act,  which  was  the  prox- 
.imate  cause  of  the  Injury. .  Ramsbottom  v. 
HaUioad  Co.,  138  N.  C.  38.  50  S.  B.  448; 
Brewater  v.  Elizabeth  City,  142  N.  C.  9,  64  S. 
E.  784.  The  law  looks  to  the  immediate,  not 
to  the  remote,  cause  of  damage,  the  maxi- 
mum being,  "Causa  proxlma  et  noo  remota 
^pectatur."  Where  the  damage  resulted 
from,  the  act  of  another,  but  U  too  remote,  or, 
In  other  words,  flows  not  naturally,  legally, 
.and  with  sufflccieut  directness  from  the  al- 
leged negligence,  the  plaintiff  will  not  be  enti- 
tled to  recover.  The  Imputed  act  of  negli- 
gence most  be  causa  causans  of  the  Injury  or 
loss,  or  the  direct  and  proximate,  or  e£a.cient, 
.cause  thereof.  Broom's  Legal  Maxims,  Marg. 
K>.  206,  217,  223.  This  Is  familiar  learning. 
The  rule  was  recently  stated  to  be  that  how- 
ever negligent  a  party  Is,  If  bis  act  stands  in 
no  causal  relation  to  the  Injury;  It  Is  not  ac- 
tionable. McNeill  V.  Railroad  Co.,  167  N.  C. 
390,  83  g.  E.  704.  In  Mills  v.  A.  C.  L.  Rail- 
road Co.,  172  N.  C.  266,  90  S.  B.  221,  an  ac- 
tion was  brought  by  a  passenger  for  an  as- 
sault upon  him  by  another  passenger,  and  it 
did  not  appear  in  evidence  that  the  conductor 
or  other  employ^  of  the  company  knew  of 
the  Imminence  of  the  assault  The  case  was 
submitted  to  a  julr,  who  found  a  verdict 
against  the  defendant,  which,  upon  appeal, 
was  reversed.     Justice  Hoke,  speaking  for 


the  court,  on'  page  267  of  172  N.  C,  on  page 

221  of  90  S.  E.,  said: 

"Railroad  companies,  in  the  exercise  of  their 
franchise  as  common  carriers  of  passengers,  are 
held  to  a  high  degree  of  care  in  looking  after  the 
safety  of  passengers  upon  their  trains.  In  fur- 
therance of  this  obligation  their  conductors  and 
station  agents  are  constituted,  by  the  state  stat- 
utes, special  policemen  -  to  enable  them  the  bet- 
ter to  perform  their  duty,  and  the  company  is 
responsible  for  assaults  and  actionable  wrongs 
committed  upon  them  by  other  passengers  or 
third  persons  which  could  have  l>een  provided 
against  or  prevented  by  the  utmost  vigilance  and 
foresight  •  •  ♦  While  this  is  the  standard 
of  care  imposed  in  such  cases,  it  is  also  well 
recognized  here  and  elsewhere  that  these  com- 
panies are  not  insurers  of  the  safety  of  passen- 
gers and  are  not  liable  for  injuries  which,  in  the 
exercise  of  soch  care,  their  conductors,  employes, 
agents,  etc.,  could  not  have  reasonably  foreseen 
and  prevented." 

And  it  was  beld  in  Garland  v.  Railroad 
Co.,  172  N.  C.  638,  90  S.  E.  779,  I*  E.  A. 
1917B,  706,  that: 

"A  wrongdoer  Is  responsible  in  damages  re- 
sulting directly  and  proximately  from  the  tort 
he  has  committed ;  but  if  the  cause  is  remote  in 
efficiency  and  does  not  naturally  result  from 
the  tort,  it  wil^  not  be  considered  as  proximate." 

And  again  in  Penny  v.  Railroad  Co.,  153 
N.  C.  296,  69  S.  B.  238,  32  Ll  R.  A.  (N.  S:) 
1209,  this  court  said: 

"The  accidental  wounding  of  plaintiff  did  not 
follow  in  direct  sequence  from  the-  act  of  Van 
Amringe,  assuming  for  the  salse  of  argument 
that  the  latter  was  guilty  of  negligence  in 
lending  hia  pistol  to  La  Motte.  RamElxittom 
v.  Railroad  Company,  138  N.  C.  39  [50  S.  B. 
448].  In  this  case  it  is  held  by  Mr.  Justice 
Hoke  that  the  proximate  cause  of  an  injury  is 
one  that  produces  the  result  in  continuous  se- 
quence, without  which  it  would  not  occur,  and 
which  a  man  of  ordinary  prudence  could  reason- 
ably be  expected  to  foresee.  There  is,  in  legal 
parlance,  no  direct  causal  connection  between 
the  act  of  Van  Amringe  in  loaning  the  pistol  and 
the  unforeseen  accidental  injury  to  plaintiff  by 
Galloway.  Harton  v.  Telegraph  Co.,  146  N. 
C.  429  [59  S.  E.  1022.  14  U  R.  A.  (N.  S.)  956, 
14  Ann.  Cas.  300];  McGee  v.  Railroad  Co.,  147 
N.  C.  142  [60  S.  E.  912,  24  L.  R.  A.  (N.  S.) 
119];  Bowers  v.  Railroad  Co.,  144  N.  C.  684 
[57  S.  E.  463,  12  L.  B.  A.  (N.  S.)  446];  1 
Street's  Foundations,  120.  To  constitute  lia- 
bility there  must  not  only  be  a  breach  of  duty 
owing  by  the  defendant  to  the  plaintiff  and 
injury  to  the  latter,  but  the  breacb  of  duty 
must  be  the  cause,  and  the  proximate  cause,  of 
the  injury.  So  far  as  the  act  of  Van  Amringe 
is  concerned  it  is  a  case  of  post'  hoc,  but  not 
of  'ergo  propter  hoc,'  as  was  said  by  Manning, 
J.,  in  Hudson  v.  McArthur,  152  N.  a  452  [6,7 
S,  E.  905,  28  L.  R.  A.  (N.  S.)  115]." 

It  was  said  by  the  late  Justice  Vaughan 
Williams,  In  McDowell  v.  Railroad  Co.,  2  K. 
B.  331,  on  page  337: 

"In  those  cases  in  which  a  part  of  the  cause 
of  action  was  an  interference  of  a  stranger  or 
a  third  person,  the  defendants  are  not  held  re- 
sponsible unless  it  is  found  that  which  they  do, 
or  omitted  to  do — the  negligence  to  perform  a 
particular  duty — is  itself  the  effective  cause  of 
the  accident." 

That  case  Is  instructive  and  relevant  to 
this  opinion.     It  was  held  there  that  the 
servants  of  the  defendant  had  been  guilty  of  • 
negligence  In  not  properly  placing  the  rail- 
way van,  but  that  It  having  been  interfered 
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wltb  by  trespassers,  the  negllg^ence  of  tbe  de- 
fendant's servants  was  not  tbe  effective 
cause  of  the  accident,  and  the  defendant  was 
exonerated.  In  Burt  v.  Advertising  Newspa- 
per Co.,  164  Mass.  238.  28  N.  E.  1,  13  L.  E. 
A.  97,  Mr.  Justice  Holmes  uses  this  language: 
"Wrongful  acts  of  independent  third  persons, 
not  actually  intended  by  the  defendant,  are  not 
regarded  by  the  law  as  natural  consequences 
of  his  wrong,  and  he  is  not  bound  to  anticipate 
the  general  probability  of  such  acts,  any  more 
than  a  particular  act  by  this  or  that  individual." 

But  there  are  cases  more  directly  In  point, 
and  which  seem  to  follow  closely  the  facts 
alleged  in  this  complaint.  It  appeared  In 
Cobb  T.  Railroad  Co.,  [1883]  1  Q.  B.  459,  that 
the  plaintiff  brought  an  action  to  recover 
damages  from  a  railroad  company  for  a  snm 
of  money  which,  be  alleged,  had  been  taken 
from  his  person  by  robbery,  as  a  consequence 
of  the  company's  negligence  in  allowing  the 
carriage  to  be  overcrowded.  L.  J.  Bowen 
said  of  these  facts: 

"The  second  point  argued  was  this:  It  was 
said  that  the  overcrowding  of  the  carriage  had 
caused  damage  to  the  plaintiff  hf  occasioning 
tbe  robbery.  It  seems  to  me  impossible  to 
treat  the  alleged  damage  as  otherwise  than  too 
remote  according  to  English  law.  The  law  is 
that  the  damage  must  be  the  direct  and  natural 
consequence  of  the  breach  of  obligation  com- 
plaineid  of.  The  law  is  the  same  in  this  respect 
with  regard  both  to  contracts  and  to  torts,  sub- 
ject to  the  qualificatioD,  that  in  the  case  of  the 
former  the  law  does  not  consider  too  remote 
damages,  which  may  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  the  parties 
when  tbe  contract  was  made.  It  cannot  fairly 
be  said  that  the  robbery  was  the  natural  con- 
sequence of  overcrowding  the  railway  carriage." 

The  Cobb  Case  was  carried  by  appeal  to 
the  House  of  Lords,  and  is  reported  In  Ap- 
peal Cases,  419.  Lord  Selborne,  then  tbe 
Chancellor,  H)eaklng  to  the  question,  said 
on  page  424: 

"As  to  this  I  do  not  think  it  necessary  to  say 
more  than  that,  on  the  plaintiffs  pleading,  it 
is  not  shown  that  the  overcrowding  of  the  car- 
riage did  in  fact  conduce  in  any  way  directly 
or  indirectly,  to  the  robbery ;  and  on  the  as- 
sumption that,  under  some  possible  circum- 
stances, this  might  have  been,  actionable  negli- 
gence, it  would,  in  my  judgment,  be  indispensa- 
ble, for  that  purpose,  to  state  and  prove  some 
actual  connection  between  the  overcrowding  and 
the  loss.  It  is  not,  in  my  opinion,  enough  to 
suggest  (as  the  plaintiff  does)  tbat  to  suffer  such 
overcrowding  was  to  'facilitate  the  hustling  and 
robbing  of  tibe  plaintiff.'  As  the  case  is  stated 
by  him,  nothing  turns  npon  the  fact  that  the 
robbery  was  committed  by  a  'gang'  of  more  than 
nine  persons." 

It  was  held  In  Metropolitan  Railroad  Co. 
y.  Jackson,  App.  Cases,  103.  that  the  over- 
crowding of  a  car  was  not  the  proximate 
cause  of  an  injury  by  the  slamming  of  a  door 
of  the  carriage  upon  the  plaintiff's  thumb, 
which  was  caused  unconsciously  and  not  In- 
toitionally  by  a  guard  of  the  defendant  who 
closed  the  door.  There  are  many  similar 
cases  in  England  and  in  this  country  which 
could  be  cited  for  the  purpose  of  showing 
that  the  allegations  of  the  plaintiff's  com- 


plaint are  not  sufiBdent  to  constitute  a  cause 
of  action,  because  there  was  no  causal  ooo- 
nectlon  between  the  supposed  negligent  act 
of  the  defendant  and  th«  injory  which  It  Is 
alleged  resulted  therefrom. 

[3]  We  are  therefore  of  tbe  opinion,  and 
so  decide,  that  the  learned  Judge  wbo  pre- 
sided at  the  trial  was  in  error  when  he  over- 
ruled the  demurrer.  It  should  have  been  sus- 
tained, and  tbe  action  dismissed,  and  it  is  so 
ordered. 

Reversed. 

(174    N.    C.  3U> 

FAYBTTEVILLE  LIGHT  &  POWER  (X).  v. 

LESSEM  CO.  et  aL    (No.  304.) 

(Supreme  Court  of  North  Carolina.     Oct  17. 
1917.) 

1.  Affbal  ard  Ebbob  *s>9K2— Rbvxxw— Pao- 

CEEDING — UNDEBTAKIRQ. 

Discretion  of  court,  under  Revisal  190S.  | 
730,  in  fixing,  before  making  an  order  of  arrest 
in  a  civU  action,  amount  of  bond  of  plaintiff  to 
pay  all  damages  defendant  may  sustain  by  rea- 
son of  the  arrest,  not  exceeding  the  sum  specifi- 
ed in  the  undertaking,  will  not  be  reviewed,  in 
the  absence  of  abuse. 

2.  Abbbst  ®=>34— Civu,  Actioitb  —  Pbocbxd- 

INQ — UNnEKTAKINO. 

As  the  trial  court  may,-  under  Revioal  1906, 
{  730,  require  plaintiff  before  granting  an  or- 
der of  arrest  in  a  civil  action  to  give  a  bond 
for  damages,  it  has  power  in  its  lUacretion  to 
increase  or  diminish  the  bond. 

Appeal  from  Superior  Oourt,  Cumberland 
C!ounty;  Bond,  Judge. 

Action  by  the  Fayettevllle  Lig^t  &  Power 
Company  against  the  Iiessem  Company  and 
J.  I.  Lessem.  From  an  order  requiring  plain- 
tiff to  raise  the  amount  of  the  undertaking 
upon  which  the  individual  defendant  was  ar- 
rested, -plaintiff  appeals.     Appeal  dismissed. 

This  was  a  motion  in  an  action  which  was 
brought  by  tbe  plaintiff  to  recover  the  sum  of 
$1,430  fbr  the  conversion  of  certain  personal 
property  by  the  defendant  belonging  to  the 
plaintiff.  Tbe  necessary  ancillary  in  arrest 
and  bail  was  taken  out  by  the  plaintiff  npon 
his  deposit  of!  the  auiount  of  $250  with  the 
clerk  in  lieu  of  the  usnal  prescribed  bond, 
the  clerk  having  fixed  the  amount  of  tbe  de- 
posit An  order  for  the  arrest  of  tbe  d^end- 
ant  J.  I.  Lessem  was  issued,  and  lie  was  re- 
quired to  give  ball  In  the  sum  of  $1,500 
which  was  afterwards  given.  The  defendant 
corporation  moved  'O  dismiss  the  action,  as 
no  liability  was  alleged  against  it.  The  de- 
fendant J.  I.  Lessem  moved  to  vacate  tbe 
order  of  arrest,  upon  the  ground  that  the 
facts  stated  in  tbe  affidavit  were  not  true, 
and  the  security  required  of  tbe  plaintiff 
was  not  such,  in  amount,  as  the  law  required, 
and  tbe  ball  required  of  him  was  excessive; 
it  being  greater  than  that  required  of  the 
plaintiff.  Tbe  judge  ordered  tbe  plaintiff  t« 
raise  the  amount  of  its  undertaking  from 
$250  to  $1,000,  to  which  tbe  plaintiff  except- 
ed and  appealed.    The  defendant  also  ap- 
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pealed  from  the  nillng.  of  the  Judge  against 
tolm,.  and  reserved  all  of  his  exceptions^ 
but  has  not  docketed  his  appeal  at  this  term. 
The  time  for  docketing  not  having  expired 
and  the  defendant  not  having  docketed  his 
appeal  here,  the  only  question  before  this 
court  arises  upon  the  plaintiff's  appeal. 

Sinclair,  Dye  4  Ray,  of  Fayettevllle,  for 
appellant  E.  G.  Davis  and  Q.  K.-  Nlmocks, 
both  of  Fayettevllle,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  sole  question  is  as  to  whether 
the  Judge  had  the  power  to  increase  the 
amoont  of  plalntUTs  ondertaking. 

[1]  Revlsal,  i  730,  provides: 
"Before  making  the  order  the  court  or  judge 
shall  require  a  written  undertaking  on  the  part 
of  the  plaintiff,  with  sufficient  surety  payable  to 
the  defendant,  to  the  effect  that  if  the  defendant 
recover  Judgmoit,  the  plaintiff  will  pay  all  dam- 
ages which  be  may  sustain  by  reason  of  the  ar- 
rest, not  exceeding  the  sum  specified  in  the  un- 
dertaking, which  shall  be  at  least  one  hundred 
dollars." 

The  plaintiff  compiled  with  this  secticm, 
when,  tinder  the  order  of  the  clerk,  it  made 
the  deposit  of  the  sum  of  $250,  and  the  Judge 
clearly  had  the  discretion  to  raise  the  amount 
to  $1,000,  and  to  order  on  undertaking  In 
that  amount  to  be  executed  and  filed  by  the 
plaintiff,  or  that  it  leave  the  deposit  with  the 
clerk  and  give  bond  for  the  difference  between 
this  amount  and  $1,000.  The  matter  of  fix- 
ing the  amount  of  bonds  for  the  security  of 
costs,  and  in  other  like  cases,  Is  left  to  the 
discretion  of  the  coiut,  and  where  there  Is 
no  abuse  of  that  discretion,  the  exercise  of  It 
will  not  be  revised  by  this  court,  and  the  or- 
der of  the  Judge  In  such  a  case  is  not  review- 
able here.  Marsh  v.  Cohen,  68  N.  O.  283; 
Onshing  v.  Styron,  101  N.  C.  341,  10  S.  B. 
268 ;  5  Corpus  Juris,  499. 

[2]  There  is  generally  no  question  of  law 
Involved  in  Increasing  or  diminishing  the 
amoiHit  of  a  bond,  whether  given  for  the 
prosecution  of  a  suit,  or  for  the  defense  of  it, 
under  the  statute,  where  the  action  is  one  for 
the  recovery  of  land.  Such  questions  are 
•within  the  sound  discretion  of  the  court, 
from  the  ezerdse  of  which  no  ai^eal  will  lie, 
unless  there  has  been  a  gross  abuse  ot  the 
discretion.  There  is  no  suggestion  of  such 
in  this  case,  and.  If  there  had  been,  no  proof 
is  foimd  in  the  case  to  Justify  it.  That  the 
court  has  the  power  to  increase  or  diminish 
a  bond  for  costs,  or  which  is  given  during 
the  pendency  of  a  suit,  is  shown  very  clearly 
and  fully  by  our  decisions.  It  was  said  in 
Vaughan  ▼.  Vincent,  88  N.  C.  116,  at  page 
118,  that  where  a  court  can  require  a  bond  to 
be  given  by  a  party,  whether  it  be  plaintiff 
or  defendant,  it  may  direct  that  the  bond  be 
Increased,  if,  in  its  Judgment,  such  an  order 
la  necessary  for  the  protection  of  any  party. 
The  same  was  said  in  Rollins  v.  Henry,  77  N. 
C.  467,  where  the  defendants  were  required  to 


i^ve  bond  under  O.  C.  P.  {  382,  which  was  not 
only  for  the  costs,  but  for  the  purpose  of 
securing  to  the  plaintiff  the  benefit  of  his  re- 
covery In  damages.  The  court  held  that  the 
bond  could  be  increased  in  the  discretion  of 
the  court.  Other  cases  on  the  same  subject 
are  Jones  v.  Cox,  46  N.  C.  373,  Adams  v. 
Reeves,  76  N.  C.  412,  and  Kenney  v.  Railroad 
Co.,  166  N.  C.  566,  82  S.  E.  849. 

As  the  ruling  of  the  Judge,  by  wbidi  the 
plaintiff's  bond  was  increased  in  amount, 
was  solely  a  matter  of  discretion,  it  is  not 
reviewable  by  us,  and  the  appeal  was  iio- 
I^ovldently  taken. 

Appeal  dismissed 


074  N.    C.    M9) 
HAIiL  V.  DIXON  et  al     (No.  21T.) 

(Supreme  C!onrt  of  North  Carolina.     Oct  IT, 
1917.) 

Homestead  «=>118(2)  —  Conteyanck-Join- 
DEB  or  Wife. 
Const,  art.  10,  J  8,  requiring  joinder  of  wife 
in  conveyance  of  homestead,  applies  though  no 
homestead  has  been  laid  off,  where  there  is  judg^ 
ment  against  the  husband  constituting  a  li»i 
on  the  land,  and  on  which  execution  may  issue 
and  make  it  necessary  to  have  homestead  al- 
lotted. 

Appeal  from  Superior  Court  Duplin  Coun- 
ty;  Lyons,  Judge. 

Action  by  R.  H.  Hall  against  A.  H.  Dixon 
and  others.  Fromi  an  adverse  Judgment^ 
plaintiff  appeals.    Affirmed. 

Qeo.  R.  Ward,  of  Wallace,  for  appellant 
Stevens  &  Beasley,  of  Kenansvllle,  for  ap- 
pellees. 

BROWN,  J.  The  action  is  brought  to  sub- 
ject a  certain  tract  of  land  to  the  payment 
of  certain  debts  secured  by  mortgage  liens 
thereon  and  to  foreclose  the  same.  The  facts 
are  that  the  defendant  Dixon  and  wife  exe- 
cuted a  mortgage  June  5, 1903,  to  J.  O.  Carr, 
now  the  property  of  J.  S.  Carr.  Mallard  & 
Bryant  docketed  a  Judgment  against  Dixon 
July  31,  1906,  which  It  is  admitted  Is  now 
barred  by  the  statute  of  limitations.  On 
April  13,  1908,  Dixon  executed'  a  mortgage 
tp  Farrlor,  Sykes  &  Co.,  in  which  his  wife 
did  not  Join.  On  February  6,  1912,  Dixon 
and  wife  executed  a  mortgage  to  Oscar  and 
Jesse  Fnssell.  On  August  7, 1913,  Dixon  and 
wife  executed  a  mortgage  to  Oscar  Fussell. 
All  of  the  mortgages  were  duly  recorded  at 
the  time  when  dated.  The  land  conveyed 
was  worth  less  than  $1,000  April  13,  1908, 
and  Dixon  owned  no  other  land. 

It  is  contended  here  that  the  mortgage  to 
Farrlor,  Sykes  &  Co.,  in  which  Dixon's  wife 
did  not  Join,  is  void  as  against  the  other 
mortgages,  and  is  a  fpurth  lien  upon  the 
property.  The  plaintiff  contends  that  it  is 
not  void  as  against  the  other  mortgages,  and 
is  a  second  lien  on  the  property.  It  is  ad- 
mitted that  Dixon's  homestead  had  never 
been  allotted,  and  it  Is  settled  by  Judicial  de- 
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dslon  that  ordinarily  In  such  case  the  wife's 
Joinder  Is  not  necessary  to  pass  title  to  the 
homestead.  It  was  first  held  In  Mayho  v. 
Cotton,  69  N.  C.  294,  that  section  8,  article 
10,  of  the  Constitution,  applies  only  to  the 
conveyance  of  a  homestead  which  has  been 
laid  off,  but  the  rule  stated  In  Mayho  v.  Cot- 
ton was  modified  In  Hughes  ▼.  Hodges,  102 
N.  0.  248,  9  S.  B.  237,  so  far  as  not  to  apply 
when  the  owner  of  the  land  Is  embarrassed 
with  debt  and  his  land  Is  subject  to  be  sold 
to  satisfy  the  lien  of  a  Judgment  already 
docketed.  In  that  case  It  is  held  that  the 
owner  of  land  can  convey  the  same  absolute- 
ly or  by  way  of  trust  or  mortgage,  free  of  all 
homestead  rights,  without  the  assent  of  his 
Wife,  except  in  certain  cases,  and  one  of  the 
cases  Is  where  no  homestead  has  been  allot- 
ted, but  where  there  are  judgments  against 
him  which  constitute  a  lien  on  the  land  and 
npon  which  execution  might  issue  and  make 
It  necessary  to  have  the  homestead  allotted. 

It  is  contended  by  the  plaintiff  that  the 
case  of  Dalrymple  v.  Cole,  170  N.  C.  102, 
86  S.  E.  988,  overrules  Hughes  v.  Hodges, 
and  does  not  recognize  the  above  exception 
to  the  rule  which  ordinarily  requires  the 
wife  to  join  In  the  deed  In  order  to  convey 
a  homestead.  Hughes  r.  Hodges  has  been 
cited  in  many  cases  and  acted  upon  to  such 
extent  that  it  has  practically  become  a  rule 
of  property.  The  principle  laid  down  in  It 
Is  recognized  in  the  opinion  of  the  Chief 
Justice  in  Dalrymple  v.  Cole,  who,  after  ad- 
verting to  the  ruling  in  Mayho  ▼.  Cotton, 
says: 

"The  utmost  this  court  at  any  time  has  de- 
viated from  that  proposition  has  been  in  those 
cases  where  there  was  a  docketed  judgment  un- 
der which  the  homestead  was  required  to  be  laid 
off.  That,  however,  does  not  affect  this  case 
as  the  only  judgment  here  is  one  for  $100,  which 
the  defendant  alleges  that  it  was  agreed  should 
be  paid  out  of  the  purchase  money,  and  the 
wife's  joinder  in  the  mortgages  released  both 
the  homestead  and  her  dower  as  to  those  liens." 

We  are  therefore  of  opinion  that  his  honor 
correctly  held,  In  view  of  the  fact  that  there 
was  a  Judgment  doclseted  April  13, 1908,  and 
which  was  a  lien  upon  the  land  at  the  time 
of  the  execution  of  the  subsequent  mortgages, 
that  these  mortgages  have  priority  over  the 
mortgage  to  Farrior,  Sykes  &  Co.,  In  which 
the  wife  did  not  Join  and  which,  therefore, 
was  void. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 

(174    N.    C.   3«) 

Ex  parte  GARRETT  et  aL     (No.  254.) 

(Supreme  Court  of  North  Carolina.     Oct.   17, 
1917.) 

Pabtition  «=»106  — Sale  of  Land— Confib- 

MATioN  OP  Report — Statute. 
Under  Revisal  1905,  §  2513,  regulating  the 
confirmation  of  sales  in  partition  proceedings, 
where  an  order  of  sale  was  made,  and  the  land 
sold  pursuant  thereto  to  the  highest  bidder  at 
the  sum  of  $1,200,  and  the  commissioner  the 
next  day  filed  his  report  of  sale  that  it  was  fair. 


open,  and  well  attended,  recommending  confir- 
mation, and  the  bid  was  not  raised  within  20 
days,  and  no  exception  was  filed  to  the  report  of 
the  commissioner,  and  the  purchaser,  ready, 
able,  and  willing  to  comply  with  his  bid.  ap- 
peared before  the  clerk  and  demanded  that  the 
sale  be  confirmed,  and  thereafter  the  commis- 
sioner reported  that  another  offered  to  raise  the 
bid  to  $1,500,  the  clerk  properly  entered  judg- 
ment confirming  the  commissioner's  report  on 
the  ground  that  the  purchaser  had  the  legal 
right  to  pay  his  bid  and  receive  his  title  to  the 
land,  the  provision  of  the  statute  that  the  court 
shall  confirm  the  report  if  no  exception  is  filed 
to  it  within  20  days  Iieing  mandatory,  and  in- 
dicating an  intention  to  foreclose  the  matter  at 
the  end  of  20  days. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Devln,  Judge. 

Special  proceeding  for  the  sale  of  land  tor 
partition  on  behalf  of  Duncan  C.  Garrett 
and  others.  An  order  of  sale  was  made  and 
the  land  sold,  and  from  the  clerk's  Judgment 
confirming  the  commissioner's  report,  peti- 
tioners appealed  to  the  Judge  of  the  superior 
court,  who  reversed  the  derk's  Judgment,  and 
ordered  resale,  and  the  purchaser  appeals. 
Judgment  of  the  superior  court  reversed, 
with  directions. 

This  is  a  spedal  proceeding  for  the  sale  of 
land  for  partition.  An  order  of  sale  was 
made  accordlnjg  to  the  prayer  of  the  petition 
on  the  27th  day  of  November,  1916,  and  pur- 
suant thereto'  the  land  was  sold  on  the  2d 
day  of  January,  1917,  when  the  appellant, 
Robert  S.  Jones,  was  the  last  and  highest 
bidder  at  the  sum  of  $1,200. 

The  commissioner  filed  his  r^ort  of  sale 
on  the  3d  day  of  January,  1917,  In  whldi  he 
reports,  among  other  things: 

"That  the  sale  was  fair  and  open  and  well  at- 
tended, and  be  recommends  that,  unless  the  bid 
is  raised  within  20  days,  the  sale  l>e  confirmed, 
and  title  made  to  the  purchaser." 

the  bid  was  not  raised  within  tne  20  days, 
nor  was  any  exception  filed  to  the  report  of 
the  commissioner,  and  on  the  24th  day  of 
January,  1917,  the  purchaser,  Robert  S. 
Jones,  who  was  ready,  able,  and  willing  to 
comply  with  his  bid,  appeared  before  the 
clerk  and  demanded  that  the  sale  be  confirm- 
ed. Thereafter  the  commissioner  reported 
that  one  Lee  Richards  whs  offering  to  raise 
the  bid  to  $1,500.  The  clerk  entered  Judg- 
ment confirming  the  report  upon  the  ground 
that  the  purchaser  had  the  legal  right  to  pay 
his  bid  and  to  receive  the  title  to  the  land. 
The  petitioners  appealed  to  the  judge  of  the 
superior  court,  who  reversed  the  judfrment 
of  the  clerk  and  ordered  a  resale  of  the  land, 
and  the  purchaser  appealed  to  the  Supreme 
Court. 

Peele  &  Maynard,  of  Raleigh,  for  petition- 
ers.   J.  C.  little,  of  Raleigh,  for  Jones. 

ALLEN,  J.  The  (Statute  regulating  the 
confirmation  of  sales  In  partition  proceed- 
ings (RevLsal,  §  2513)  was  fully  considered  at 
the  last  term  in  Upchurch  v.  Upchnrch,  91 
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S.  B.  702,  and  Justice  Hoke,  spebklng  for 
the  court,  then  said,  upon  facts  presented  by 
•this  record: 

"The  law  was  enacted  to  enable  the  court  to 
proceed  to  judgment  on  the  record  as  it  stood, 
after  20  days,  and  to  shut  oS  all  ri^t  of  excep- 
tions for  irregularities,  lack  of  notice,  or  even 
inequalities  as  between  the  parties  to  the  rec- 
ord, and  it  was  never  intended  to  deprive-  the 
conrt  of  the  power  to  regulate  and  control  a  sale 
by  reason  of  advanced  bids  made  and  entered 
before  the  purchaser  appeared  and  moved  that 
his  bid  be  accepted  and  sale  confirmed.  This 
right  the  statute  confers  upon  him,  and,  under 
its  provisions,  he  can  appear  at  the  end  of  the 
20  days,  or  after,  and,  if  an  increased  bid  has 
not  been  made  at  the  time  of  motion  entered, 
he  is  entitled  to  have  the  same  allowed  and  on 
the  record  as  it  then  appears." 

The  reasons  for  adopting  this  construction 
of  the  statute  are  stated  in  the  opinion,  and 
it  may  be  added  that  parties  vrill  be  encour- 
aged to  buy,  and  the  proceeds  of  sale  Increas- 
ed, if  it  Is  known  that  the  highest  bidder 
may  have  Ms  rights  definitely  settled  within 
the  time  fixed  by  the  statute. 

It  may  also  be  noted  that  in  all  speciai 
proceedings,  except  for  partition,  in  which  a 
report  is  to  be  filed,  the  statute  (Revlsal,  { 
723)  provides  that,  if  no  exception  is  filed  to 
the  report  within  20  days,  the  court  "may" 
confirm  the  same  on  motion  of  any  party, 
while  in  the  statute  before  us,  referring  to 
partition,  the  word  used  is  "shall,"  thus  in- 
dicating a  purpose  to  distinguish  between  the 
two,  and  in  one  case  vesting  a  discretion  in 
the  court,  and  in  the  other  making  it  obliga- 
tory to  act 

All  the  parties  to  this  record  are  adults, 
and  their  attorney,  who  conducted  the  sale 
as  conunlssloner,  gave  notice  that  the  sale 
would  be  confirmed  it  no  advance  bid  was 
made  within  20  days,  and  the  purchaser  mov- 
ed promptly  for  confirmation  of  the  report. 
■  If  the  petitioners  had  entered  into  a  writ- 
ten contract  to  sell  for  |>1.200,  the  court 
would  have  compelled  performance,  In  the 
absence  of  fraud  or  mistake,  which  is  not 
alleged,  although  some  one  had  offered  the 
increased  price  of  $1,600,  and  they  ure  in  no 
better  condition  when  they  have  asked  the 
court  to  sell  for  them,  and  the  purchaser  has 
complied  with  the  statute  under  which  they 
sell. 

The  judgment  of  the  superior  court  is  re- 
versed, with  directions  to  enter  Judgrment 
in  accordance  with  this  opinion;  the  pur- 
chaser's rights  being  determined  by  the  rec- 
ord as  it  stood  when  his  motion  to  confirm 
was  made. 

Reversed. 


(174    N.    C.    865) 

BRANCH  SAW  CO.  v.  BRYANT.    (No.  292.) 

(Supreme  Court  of  North  Carolina.    Oct.  17, 
1017.) 

1,  Sat.es  «=>113— Resctssion  bt  BuTifn. 

Defendant  having  contracted  to  buy  saws 
of  pLiiutiff.  and  plaintiff  having  shipped  saws 
of  the  ainonnt  and  quality  ordered,  defendant 


had  no  right  to  return  them  to  plaintilt  without 
its  consent,  and  it  was  not  bound  to  receive 
them,  and  could  reject  defendant's  proposal  that 
it  take  them  bock  and  cancel  the  contract. 

2.  Sales  «=»W7(1)— Action  fob  Pbic»— Bub- 
sen  07  Pboof. 

In  an  action  for  the  price  of  a  shipment  of 
saws  ordered  b];  defendant  and  returned  to 
plaintiff  without  its  consent,  where  the  evidence 
showed  that  plaintiff  refused  to  comply  with 
defendant's  request  to  rescind  tbe  contract,  the 
burden  was  on  defendant  to  show  by  affirma- 
tive testimony  that  the  saws  were  received  back 
by  plaintiff  and  retained. 

3.  Sales  ®=>128— RESoissioif. 

Where  the  buyer  of  saws  returned  them  to 
the  seller,  which  actually  received  them  back 
end  retained  them,  the  buyer  was  discharged 
from  liability  for  the  price. 

4.  Sales  «=»181(11)  —  AcnoN  fob  Prick  — 

EVIOENCE. 

The  failure  of  the  seller  of  saws  to  answer 
the  buyer's  letters  respecting  his  inability  to 
pay  for  them,  or  its  decision  to  ignore  his  offer 
to  settle  by  returning  the  saws,  is  evidence  that 
the  seller  was  not  content  with  the  proposals, 
ni^d  refused  to  accept  them. 
6.  Sales  ®=»130(3)— Rescission  — Deuvekt 
Back  and  Acceptance— Evidence. 

Delivery  of  saws  to  a  railroad  by  the  buy- 
er thereof  properly  addressed  to  the  seller,  and 
the  payment  of  freight,  do  not  constitute  such 
evidence  of  a  delivery  back  to  tbe  seller  as  is  re- 
quired to  show  rescission  of  the  contract  of  sale, 
the  carrier  being  the  buyer's  agent  to  deliver 
the  goods,  and  it  being  incumbent  on  the  buyer 
to  show  that  his  agent  actually  made  the  de- 
livery and  that  the  seller  accepted  back  the 
goods. 

6.  Sales  «s>181(1)— PBESiwpnoit  as  to  De- 

UVEBT. 

As  to  express  companies  and  other  carriers 
holding  themselves  out  as  having  facilities  foi 
making  personal  delivery,  there  Is  a  presump- 
tion, merely  from  the  fact  that  the  carrier  un- 
dertook to  transport  the  goods,  that  they  were 
delivered  to  the  consignee. 

7.  Carriers   iS=>8G— Express   Company— De- 
li vest. 

Until  reasonable  effort  to  deliver  in  per- 
son has  been  made,  an  express  company  remains 
liable  aa  a  carrier,  but  if,  by  custom  or  regu- 
lation of  the  company,  limits  are  fixed  beyond 
which  it  does  not  make  personal  delivery,  when 
the  character  of  such  custom  or  regulation  is 
known  to  the  consignee,  he  must  govern  himself 
accordingly. 

5.  Sales  «=>181(1)— Accbftanck  —  Presump- 
tion. 

There  is  no  presumption  that  a  purchaser 
received  goods  from  the  mere  fact  that  they 
were  delivered  to  a  railroad  company  for  trans- 
portation to  it. 

Appeal  from  Superior  Court,  New  Hanover 
County:   Bond,  Judge. 

Action  by  the  Branch  Saw  Company 
against  J.  N.  Bryant.  From  a  Judgment 
for  plaintiff,  defendant  an>eals.     No  error. 

The  plaintiff  seeks  to  recover  the  sum  of 
$144  for  the  alleged  shipment  of  a  certain  lot 
of  saws  ordered  by  the  defendant.  The  de- 
fendant avers  that  the  saws  were  to  be  de- 
livered in  May,  but  were  not  delivered  until 
July  of  the  same  y;ear,  and  that,  after  in- 
sx>ectlng  the  saws,  be  ascertained  that  they 
were  not  of  the  kind  that  he  had  purchased,- 
or  that  the  plaintiff  had  represented  them  to 
be    It  was  In  evidence  that  after  receiving 
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the  saws,  or  after  they  had  arrived  at  a  place 
where  he  had  the  opportunity  of  Inspection, 
the  defendant  -wrote  several  letters  to  the 
plaintiff.  In  which  he  stated  that,  owing  to 
bis '  depressed  financial  condition,  he  could 
not  pay  for  the  saws,  and  requesting  that  the 
plaintiff  have  the  Atlantic  Coast  Line  Rall- 
Toad  Company,  at  Wilmington,  N.  C,  return 
the  saws  to  it,  as  he  was  in  "bad  shape." 
The  defendant  shipped  the  saws  by  rail  to 
the  plaintiff,  and  advised  it  of  the  shipment 
by  letter,  but  there  was  no  evidence  that  the 
plaintiff  received  or  accepted  the  saws,,  ex- 
cept the  fact  of  the  reshlpment,  and  that  the 
defendant  notified  the  plaintiff  by  letter  of 
what  he  had  dona  There  was  a  verdict  for 
the  plaintiff  and  judgment  thereon,  from 
which  the  defendant  appealed. 

McClammy  &  Burgwin,  of  Wilmington,  for 
appellant  W.  P.  Mangum  Turner,  of  Wil- 
mington, for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-6]  It  is  perfectly  evident  that  the 
defendant  tiaving  contracted  to  buy  the  saws, 
and  the  Jury  having  found,  under  the  diarge 
of  the  court,  that  they  were  of  the  kind  and 
quality  ordered  by  the  defendant,  the  latter 
had  no  right  to  return  them  to  the  plaintiff 
without  its  consent,  and  it  was  not  bound, 
therefore,  to  receive  them,  and  could  reject 
the  proposal  of  the  defendant  that  it  take 
them  back  and  cancel  the  contract  Medicine 
Co.  V.  Davenport  163  N.  O.  294,  TO  8.  B.  602. 
The  evidence.  Instead  of  showing,  that  the 
plaintiff  consented  that  they  might  be  re- 
turned to  it,  and  the  defendant  discharged 
from  liability  under  the  contract  toids  to 
show  very  strongly  that  the  plaintiff  refused 
to  comply  with  the  defendant's  request,  and 
it  then  devolved  upon  the  defendant  to  show, 
by  affirmative  testimony,  of  some  kind,  that 
the  saws  were  actually  received  by  the  plain- 
tiff, and  that  it  retained  them.  This,  of 
course,  would  discharge  the  defendant  as  the 
case  above  cited  shows.  The  failure  of  the 
plaintiff  to  answer  the  defendant's  letters, 
or  his  decision  to  Ignore  his  offer  of  settle- 
ment is. evidence  that  the  plaintiff  was  not 
content  with  his  proposals,  and  actually  re- 
fused to  accept  them.  The  delivery  of  the 
saws  to  the  railroad  company,  properly  ad- 
dressed to  the  plaintiff,  and  the  payment  of 
the  freight  do  not  constitute  such  evidence 
of  a  delivery  to  the  plaintiff  as  is  required 
In  such  cases,  the  carrier  being  the  agent  of 
the  defendant  to  deliver  the  goods,  and  it  be- 
ing incumbent  upon  the  defendant  to  show 
that  bis  agent  actually  made  the  delivery, 
and  that  the  plaintiff  accepted  the  goods.  It 
is  stated  in  a  text-book  of  high  authority 
that  in  a  case  of  land  carriage,  it  seems  to 
have  be^i  thought  by  the  early  Judges  that 
personal  delivery  was  implied  in  the  con- 
tract, in  the  absence  of  stipulation  or  usage 
authorizing   some   other   kind   of   ddivety. 


This  Is  still  the  presumption  as  to  express- 
men, express  companies,  and  other  carriers 
holding  themselves  out  as  liavlng  facUitieti  ■ 
for  making  personal  delivery. 

[7]  Until  reasonable  effort  to  d^ver  In 
person  lias  been  made,  an  express  company 
remains  liable  as  carrier.  If,  however,  by 
custom  or  regulation  of  the  express  company, 
limits  are  fixed  beyond  which  it  does  not 
make  personal  delivery,  when  the  character 
of  such  custom  or  regulation  is  known  to  the 
consignee,  he  must  govern  himself  accord- 
ingly.    The   author  then  proceeds  to   say: 

"The  rule  requiring  personal  delivery  does  not 
apijly  to  railroad  companies,  as  they  have  no 
facilities  for  taking  the  goods  to  the  residence 
or  place  of  business  of  the  consignee,  and  the 
general  usage  of  their  business  does  not  require 
them  to  do  so,  and  the  same  principle  is  applica- 
ble to  special  transportation  companies."  6 
Cyc  pp.  466,  467. 

Treating  of  this  matter  In  4  Ruling  Case 
Law,  at  section  276,  VP-  S21,  822,  it  is  stated, 
with  reference  to  express  and  railroad  com- 
panies, and  carriers  by  water: 

"With  respect  to  the  carriers  by  water,  how- 
ever, the  common  law  does  not  require  an  actual 
or  manual  delivery  of  the  goods  into  the  pos- 
session of  the  consignee,  or  at  his  warehouse,  in 
order  to  discharge  the  carrier  from  bis  liabiiity 
as  such.  Vessels  are  necessarily  confined  to  the 
water;  they  only  carry  from  port  to  port  or 
from  wharf  to  wharf.  Consequently,  general 
custom,  arising  from  necessity  and  the  conven- 
ience of  commerce,  sanctions  a  discharge  of  their 
cargoes  on  the  wharves,  or  at  public  landinn 
as  a  sufficieiit  and  proper  delivery.  When  rail- 
ways took  the  place  of  conveyances  drawn  by 
animals,  as  their  routes  are  in  a  measure  per- 
manently fixed,  and  not  easily  varied  to  suit  the 
convenience  or  accommo'dation  of  the  public  ne- 
cessity seemed  to  require  a  relaxation  of  the  rale 
of  the  common  law  requiring  common  carriers  by 
land  to  deliver  to  the .  consignee  personally ; 
consequently,  on  the  ground  that  a  railway  has 
no  means  of  delivery  beyond  its  own  lines,  uni- 
versal custom  seem  to  have  settled  it  as  being 
the  most  reasonable  rule  that  railway  companies 
may  discharge  themselves  of  their  liability  as 
common  carriers  by  substitnting  in  place  of  a 
formal  personal  delivery,  a  delivery  at  the  ware- 
house or  depot  provided  by  the  companies  for 
the  storage  of  goods.  Express  companies,  bow- 
ever,  are  from  the  nature  of  their  business  held 
to  a  very  strict  degree  of  responsibility,  and 
must  ordinarily  make  an  actual  personal  de- 
livery." 

[I]  In  this  state  we  have  a  regulation  of 
the  Commerce  Commission  regarding  this 
matter,  which  conforms  substantially  to  the 
rule  as  above  stated.  It  therefore  follows 
that  there  can  be  no  presumption,  even  prima 
fade,  that  the  plaintiff  received  the  goods, 
from  the  mere  fact  that  they  were  delivered 
to  the  railroad  company,  for  transportation 
to  It  If  the  plaintiff  actually  received  the 
goods,  it  la  very  strange  that  the  defendant 
did  not  show  by  evidence,  wliidi  was  certain- 
ly available  to  him,  tliat  his  agent  the  rail- 
road company,  actually  made  a  personal  de- 
livery of  them  to  the  plaintiff.  This  fact  l* 
it  existed,  could  easily  have  been  shown  by 
the  railroad's  agent  at  the  other  end  of  the 
line,  who  knew  of  the  delivery,  if  it  was 
made;. 
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We  have  esamtned  the  cbarge  of  the  court 
▼ery  carefnlly,  and  find  that  every  essential 
question  of  fact  was  snbmKted  to  the  Jury  by 
the  Judge,  and  the  verdict,  when  construed 
with  reference  to  the  evidence  and  Instruc- 
tions of  the  court,  Is  e<lulvaleut  to  a  finding 
that  the  plaintiff  delivered  the  goods  within  a 
reasonable  time  after  order  for  them  was 
filed,  and  that  the  saws  were  of  the  kind  and 
quality  which  were  contracted  to  be  sbld  to 
the  defendant,  and  the  Jury  further  found 
that  there  has  been  no  revocation  of  the  con- 
tract 

We  conclude  that  there  was  no  error  In 
the  ruling  of  the  court  below. 

No  error. 

m*  N.  c.  s») 

HARDY  V.  WEST  COAST  CONST.  CO.  et  aL 
(No.  221.) 

(Sapreme  Court  of  North  Carolina.     Oct  17. 
1917.) 

1.  MUNICIPAI,    COBFORATIONB    «=»819(3)— DB- 
FKCTS    IN     STBBKT— NEGIJQENC^^-Ev^Dl;NCK. 

In  an  action  for  personal  injury  and  for  in- 
jury to  plaintiff's  automobile  from  running  into 
an  ezcavation  made  by  a  city's  contractor,  evl- 
dence  held  to  show  the  city's  negligence  in  fail- 
ing to  place  any  danger  signals  at  such  point. 

2.  MnmoiPAi.  Oobpobaitohs  «=»797— Exca- 
vation IN  Stbest— Nkqugknck. 

Municipal  authorities  must  exercise  such 
reasonable  supervision  over  street  improvement 
work  as  to  see  to  it  that  proper  lights  at  night 
are  placed  at  an  excavation  and  at  the  piles  of 
dirt  and  obstructions  incident  thereto. 
&  Municipal  Cobforationb  «=>819(7)— Db- 

FKCT  in   Street  —   Contmbutobt  Neoli- 

oknos— Evidence. 
In  an  action  for  personal  injury  and  for 
Injury  to  plaintiff's  automobile  •  when  It  fell 
into  an  excavation  in  a  city  street,  where  there 
was  no  warning  light  or  signal,  evidence  held 
not  to  show  plaintiff's  contributory  negligence. 
4.  Mxtnicipai.  CoBPORATioNa  <S=»802— Defect 

IN  Street  —  Contbibutobt  Neouqenoe — 

Pboxuate  Cause. 
Plaintiff's  negligence  would  not  bar  his  re- 
covery unless  it  was  the  proximate  cause  of  the 
injury. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Lyon,  Judge. 

Action  by  Ira  W.  Hardy  against  the  West 
Coast  Construction  Company  and  City  of 
KlnstoD.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    No  error. 

Civil  action  tried  upon  these  Issues: 

"(1)  Was  the  plaintiff's  person  and  automo- 
bile injured  by  the  negligence  of  the  defendants? 
Answer:    Yes. 

"(2)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  own  injury  and  the  injury 
to  his  automobile?    Answer:   No. 

"(3)  What  damages,  if  any,  is  plaintiff  en- 
titled to  recover  of  the  defendants  on  account 
of  injury  to  his  person?    Answer:   $1,000. 

"(4)  What  damages,  if  any,  is  plaintiff  enti- 
tled to  recover  of  defendants  on  account  of  in- 
jury to  bis  automobile?    Answer:   $160." 

From  the  Judgment  rendered,  defendants 
appealed. 

A.  I>.  Ward,  of  Newbern,  and  Rouse  & 
Bouse,  of  Klnston,  for  appellant  West  Coast 


Const.  Co.     Loftin,  Dawson  ft  Manning,  of 
Klnston,  for  appellant  dty  of  Klnston.    G. 
V.  Cowper  and  R.  A.  Whltaker,  both  of  Kln- 
stjon,  and  T.  C.  Wooten,  of  Wilmington,  for  ' 
plaintUE. 

BROWN,  J.  The  first  four  assignments  of 
error  are  directed  to  the  right  of  the  plain- 
tiff to  recover  in  any  view  of  the  evidence. 
All  the  others  are  alleged  errors  in  the: 
charge  ot  the  court 

[1]  The  evidence  of  the  plaintiff  tends  ia 
prove  that  the  def^idant  company  was  im- 
proving the  streets  of  the  dty  of  Klnston, 
under  a  contract  with  the  dty.  It  Iiad  been 
working  on  the  day  la  question  at  the  inter- 
section of  Washington  and  McLewean  streets 
in  order  that  a  gas  pipe  might  be  laid.  Dur- 
ing the  night  it  rained  very  hard.  About  7 
o'clock  p.  m.  a  pipe  burst  at  the  point  named, 
and  the  water  flooded  the  street  Both  de- 
fendants or  their  representatlvee  received 
this  notice,  and  the  dty  sent  one  Wiggins 
there  who  drove  a  stick  in  the  pipe.  One 
Rukeubaker,  the  representative  of  the  con- 
struction company,  went  there  about  7  o'dock. 
Seeing  Wiggins  there  he  did  nothing  more. 
It  further  appears  tliat  during  tills  work  and 
as  a  usual  custom,  a  red  light  was  placed  as 
a  warning  of  danger  where  any  polqt  In  the 
street  was  left  In  an  unsafe  condition,  and 
that  a  white  light  was  merely  an  Indication 
that  there  was  some  object  at  that  point,  and 
that  the  vehicles  should  go  around  It,  all  of 
which  was  well  known  and  understood  by  the 
citizens  and  the  defendants.  Witnesses  for 
the  plaintiff  testified  that  there  was  no  red 
light  at  the  ezcavation,  but  there  was  a  white 
light  on  a  pile  of  sand  some  distance  from 
the  point  where  the  Injury  took  place.  Al- 
though the  two  men  were  sent  to  the  place 
where  the  injury  oceuTred  at  7  o'dock  thot 
night.  It  appears  that  even  in  the  condltloD 
of  the  street  at  that  time  no  red  light  or  other 
danger  signal  or  warning  to  persons  not  to 
pass  was  placed  at  the  point.  The  rain  ac- 
ctunulated  to  such  an  extent  later  In  the 
night  that  water  comidetely  covered  the  street 
at  this  point,  so  that  there  was  no  difference 
In  appearance  of  the  dltdi  and  the  other 
part  of  the  street,  and  no  one  traveling  the 
street  could  tell  that  there  was  a  ditch  or 
excavation. 

Plaintiff,  a  physician,  was  returning  home 
In  his  automobile.  He  testifies  that  he  knew 
the  work  was  going  on,  and  that  he  looked 
cautiously  down  Bast  street,  and,  seeing  no 
red  light,  drove  ahead  at  anywhere  from  10 
to  15  mUes  per  hour.  He  ot»served  the  white 
light  on  the  sand  pUe  and  drove  around  it 
according  to  regulations.  His  automobile 
plunged  into  the  deep  excavation  completely 
hidden  by  water  and  seriously  injured  plain^ 
tiff  and  damaged  the  machine. 

Taking  these  facts  to  be  establlfdied,  we 
can  see  no  ground  for  directing  a'  nonsuit  or 
for  charging  the  Jury  that  there  is  no  evi- 
dence of  negligence. 
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[2]  It  is  elementary  that  the  municipal 
authorities  are  charged  with  the  duty  of  keep- 
ing tlie  streets  of  the  municipality  in  a  rea- 
sonably sate  condition,  and  to  thut  end  they 
are  required  to  exercise  a  careful  supervision 
over  them.  Such  authorities  must  exercise 
such  rea.'^onable  supervision  over  street  Im- 
provement work  as  to  see  to  It  that  proper 
lights  at  night  are  placed  at  excavations  and 
piles  of  dirt  and  other  obstructions  incident 
to  such  work.  This  particular  city  has  had 
a  similar  experience  before  and  had  to  pay 
for  the  negligence  of  its  servants  in  this  re- 
spect 

In  Kinsey  v.  City  of  Klnston,  146  N.  0. 106, 
68  8.  E.  912,  it  is  held: 

"It  is  the  positive  duty  of  municipal  authori- 
ties to  ke«p  the  pablic  streets  in  a  reasonably 
safe  condition  for  the  use  of  pedestrians.  The 
city  ia  liable  in  damages  to  the  plaintiff,  who, 
being  accustomed  to  use  its  sidewalk  in  going 
to  and  from  her  work,  passed  in  the  morning, 
and,  repassing  in  the  evening  about  8  o'clock, 
was  injured  by  falling  into  a  ditch  which  had 
been  dug  across  the  sidewalk  in  the  intervening 
time  by  a  contractor  for  private  person,  with  no- 
tice to  and  permission  of  the  city,  and  left  with- 
out lights,  warning  signals  or  signs  at,  near,  or 
upon  the  ditdi. 

.  "While  a  private  person  is  liable  to  pedestri- 
ans for  hie  negligence  in  permitting  a  ditch  dug 
across  the  public  sidewalk  of  the  city  to  remain 
after  nightfall  without  lights  or  other  warnings, 
the  city  is  also  liable  for  negligence  when,  after 
'granting  the  permit,  it  fails  to  exercise  proper 
-supervision  and  inspection." 

To  same  elTect  is  Carrick  v.  Power  Co., 
157  N.  C.  379,  72  S.  E.  1065,  where  it  is  held 
that  a  municipality  cannot  absolve  itself 
from  liability  to  supervise  the  streets  when 
.work,  likely  to  be  dangerous,  is  done  on  them 
by  an  independent  contractor.  We  think 
these  cases  settle  the  iiability  of  both  defend- 
ants upon  the  facts  presented  here. 

[3,4]  It  is  contended  by  the  defendants 
tiat  the  plaintiff  is  guilty  of  contributory 
negligence  upon  his  own  evidence,  and  that 
the  court  erred  In  not  so  holding.  The  de- 
fendant contends  that  plaintiff  was  driving 
over  10  miles  an  hour  at  time  he  fell  into  the 
ditch  in  violation  of  city  ordinance.  Plain- 
tiff says  he  was  driving  10, 12,  or  16  miles  an 
hour.  He  seems  luutble  to  give  the  rate  of 
speed  with  any  accuracy.  But,  assuming  he 
drove  over  10  miles  an  hour,  it  does  not  follow 
that  the  unlawful  speed  was  the  cause  of  his 
injury.  Plaintiff's  negligence  would  not  bar 
recovery  unless  It  was  the  proximate  cause 
of  the  injury.  Oark  v.  Wright,  167  N.  C. 
646,  83  S.  E.  775;  Shepard  v.  Railroad,  169 
N.  C.  239,  84  S.  E.  277. 

The  court  properly  instructed  the  Jury  that, 
if  there  was  excessive  speed,  and  that  was 
the  proximate  cause  of  the  injury,  to  And 
there  was  contributory  negligence. 

According  to  plalntiiTs  evidence,  he  would 
have  driven  into  the  ditch  in  any  event  and 
been  Injured  whether  driving  10  or  15  miles 
an  hour.  The  real  cause  of  the  injury  was 
the  failure  to  display  the  red  danger  light  at 


the  point  where  the  ezoBTatlon  crossed  the 
street 

We  have  examined  the  charge,  and  deem  it 
unnecessary  to  discuss  the  several  exceptions 
to  it  In  our  opinion,  the  case  was  presented 
clearly  and  talriy  to-  the  Jury. 

No  error. 

(174   N.    C.   3») 

BROWN  et  aL  v.  .aSTNA  LIFE  INS.  CO.  et  aL 
(No.  252.) 

(Supreme  Court  of  North  Carolina.     Oct  17, 
1917.) 

iNStTBANCB     ®=»213  — LmC     INSITBANCK  —  AS- 
SIGNMENTS—CONSTBtJCTION. 

An  assignment  of  life  insurance  policy  to 
"the  chUdrei  of  W.  T.  J.  and  B.  H.  J. "  when 
W.  T-  J.  had  been  before  married  and  by  such 
marriage  bad  three  children,  passed  the  interest 
in  the  policy  only  to  the  children  of  the  second 
marriage. 

Appeal  from  Superior  Court  Wake  County; 
Devin,  Judge. 

Controversy  without  action  between  John 
W.  Brown  and  others  and  the  ^tna  Life  In- 
surance Company  and  others.  From  the 
Judgment  the  Insurance  (Company  appeals. 
Reversed. 

Tasker  Polk,  of  Warrenton,  and  Murray 
Allen,  of  Raleigh,  for  appellant  B.  S.  Roy- 
ster,  of  Oxford,  for  appellees. 

BROWN,  J.  The  defendant  insurance  com- 
pany Issued  a  policy  upon  the  life  of  Wm.  T. 
Johnson,  now  deceased,  which  was  assigned 
by  Insured  in  these  words: 

"For  value  received,  I  hereby  transfer,  assign, 
and  turn  over  unto  the  children  of  William  T. 
Johnson  and  Bettie  Hall  Johnson  all  my  right, 
title,  and  interest  in  policy  No.  269047,  issued 
by  the  JEtna  Life  Insurance  Company  of  Hart- 
ford, Conn.,  on  the  life  of  William  T.  Johnson 
and  all  benefits  and  advantages  to  be  dnived 
therefrom." 

The  deceased  was  married  twice,  Bettie 
Hall  Johnson  being  his-  second  wife,  by  whom 
be  had  three  children  who  are  defendants. 
The  plaintiffs  are  the  three  children  by  his 
first  wife  who  sue  to  recover  half  the  pro- 
ceeds of  the  policy  which  they  alleged  were 
wrongfully  paid  to  codefendants. 

We  are  of  opinion  that  the  Judge  below 
erred  In  holding  that  plaintiffs  are  equally 
entitled  with  the  codefendants.  The  words, 
William  T.  and  Bettie  Hall  Johnson,  are  de- 
scriptio  personarum,  and  only  the  children 
of  both  and  not  the  children  of  each  answer 
this  description.  The  child  of  Wm.  T.  and 
Bettie  H.  Johnson  would  undoubtedly  mean 
the  child  of  both  and  not  the  child  of  one 
only.  The  use  of  the  plural,  children,  should 
have  no  effect  upon  the  modifying  language- 
If  it  was  the  purpose  of  the  assignor  to  as- 
sign the  policy  to  his  six  children,  why  add 
the  words  "and  Bettie  Hall  Johnson"?  They 
are  clearly  unnecessary  if  such  was-  his  pur- 
pose.   Had  he  not  added  those  words,  all  his 
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Children  would  take  under  the  assignment. 
This  Is  the  view  of  the  Supreme  Court  of 
Massachusetts  In  Crape  v.  Pierce,  187  Mass. 
141,  72  N.  E.  935,  wherein  It  was  held  that 
the  expression  "the  children  of  said  F.  and 
wife''  as  used  In  a  will  meant  only  the  chil- 
dren of  their  marriage,  and  did  not  mean  the 
children  of  each  of  them,  so  that  the  child 
of  F.  by  the  former  marriage  was  excluded, 
flrom  the  distribution.  The  court  says: 
■  "If  she  had  said  the  children  of  'said  Freder- 
ick' and  gone  no  further,  those  bom  of  both 
marriages  would  have  been  included.  •  *  • 
But  the  guaUfying  words  'and  wife'  are  used, 
and  constitute  a  limitation  which  cannot  be 
rejected,  and  narrows  the  gift".  The  whole 
phrase  then  should  be  read  collectively  as  she 
used  it,  and  not  distributively  to  mean  the  chil- 
dren of  Frederick  and  the  children  of  Anna. 
Luce  v.  Harris,  79  Pa.  432 ;  Gelston  v.  Shields, 
78  N.  Y.  275.  By  this  interpretation  the  words 
^ainly  Identify  'children'  to  be  the  Issue  of 
Frederick  by  'his  present  wife'  and  do  not  in- 
clude the  appellant." 

To  the  same  effect  are  Evans  t.  Opperman, 
76  Tex.  293, 18  S.  W.  312 ;  Ins.  Co.  v.  Clougb, 
68  N.  H.  298,  44  Atl.  620;  Lockwood  v.  Bish- 
op, 51  How.  Prac.  (N.  T.)  221. 

The  point  api>ears  to  have  been  heretofore 
decided  by  this  court  in  Davenport,  Ex  parte, 
75  N.  C.  176.  In  that  case  there  was  a  devise 
as  follows: 

"I  give  to  Chloe  D.  and  husband,  and  Cather- 
ine H.  and  husband,  and  Alfred  D.  and  wife, 
•  •  *  my  tract  of  land,"  etc.  "The  said 
Chloe  and  husband,  and  Catherine  and  husband, 
and  Alfred  and  wife  to  hold  their  part  of  said 
land  during  their  lives,  and  then  to  their  chil- 
dren." 

This  court  held: 

"That  only  the  children  of  Catherine  Harrell 
beirotten  by  Henry  Harrell,  the  children  of 
Chloe  Davenport  begotten  by  David  Davenport, 
and  the  children  of  Alfred  Davenport  by  his 
wife  Penelope  are  entitled,  and  not  the  chil- 
dren of  the  said  Catherine,  Chloe,  and  Alfred 
generally." 

If  there  were  no  children  In'  existence  who 
conld  answer  the  description  of  "the  children 
of  William  T.  Johnson  and  Bettle  Hall  John- 
son" In .  the  sense  of  being  the  children  of 
their  marriage,  this  assignment  might  be 
gnbject  to  the  construction  contended  for  by 
the  plaintiffs.  This  situation  arose  In  Cooper 
T.  Carmon,  63  N.  C.  83.  The  testator  direct- 
ed that  property  remaining  at  the  death  of 
Ills  wife  should  be  "divided  amongst  our  next 
of  kin."  It  appeared  that  there  were  persons 
who  w^e  next  of  kin  to  the  husband  and 
there  were  persons  who  were  next  of  kin  to 
the  wife,  but  there  were  no  persons  who  were 
next  of  kin  to  botli  husband  and  wife.  It 
was  held  that  the  estate  must  be  divided  Into 
two  equal  parts,  and  one  part  distributed 
among  the  next  of  kin  to  the  husband  and  the 
other  part  among  the  next  of  kin  to  the  wife. 
But  the  court  said: 

"If  there  were  persons  next  of  kin  to  both 
husband  and  wife,  they  would  fit  the  description, 
our  next  of  kin,  and  they  would  take  the  whole." 


There  are  a  few  cases,  such  as  Stlgler  v. 
SUgler,  77  Va.  163,  that  give  color  to  the 
contention  of  plaintiffs.  The  Stlgler  Case 
has  been  clearly  distinguished  by  the  Su- 
preme Court  of  Texas  in  Evans  v.  Opperman, 
supra.  But  the  great  weight  of  authority  Is 
in  line  with  our  own  court. 

Reversed. 


(174    N.    C.    332) 

liB  HUB  V.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  261.) 

(Supreme  Court  of  North  Carolina.     Oct.  17, 
1917.) 

1.  TBrBOBAFHS    ANn    TULtPSOiiliS    <3=968(2)— 

Failube  to  Dbuveb — Mental  Anouish. 
In  proper  instances  damages  for  mental  an- 
guish can  be  recovered  for  negligent  faUure  to 
deliver  an  intrastate  message,  and  in  case  of 
public  service  companies  an  action  therefor  will 
lie  either  in  contract  or  tort. 

2.  Teixgkafhs  and  TxiJCPHONEa  «=>68(S)— 
Failube  to  Dklivib  Message  —  Mentai. 
suffebino. 

Although  defendant  telegraph  company  did 
not  know,  at  the  time  the  first  message  was  gent^ 
that  plaintiff  would  need  the  money  telegraphed 
to  her  by  her  husband  to  attend  the  funeral  of 
her  mother,  where  it  knew  that  she  later  re- 
ceived a  message  announcing  the  death  of  her 
mother,  and  negligently  and  carelessly  failed  to 
give  her  the  money,  or  notify  her  that  it  had 
been  received,  though  she  was  in  the  office  of  de- 
fendant and  had  a  conversation  with  its  agent, 
she  may  recover  direct  damages  for  reason- 
able expenses  incident  -to  her  prolonged  stay, 
and  also  for  mental  anguish  from  being  prevent- 
ed  from  attending  her  mother's  funeral,  if  that 
were  the  consequence  of  the  default. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   Devln,  Judge. 

Action  by  Lenie  Le  Hue  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
overruling  demurrer,  and  defendant  appeals. 
Affirmed. 

Pace  &  Boushall,  of  Raleigh,  and  A  T. 
Benedict,  of  New  York  City,  for  appellant. 
Douglass  &  Douglass,  of  Raleigh,  for  appel- 
lee. 

HOKE,  3.  [1]  It  is  well  established  in  this 
jurisdiction  that,  in  proper  instances,  dam- 
ages for  mental  anguish  can  be  recovered  for 
negligent  failure,  to  deliver  an  Intrastato 
message,  and  that,  in  case  of  public  service 
companies,  an  action  therefor  will  He  either 
In  contract  or  tort  Penn  v.  Telegraph  Co., 
159  N.  O.  306,  75  S.  E.  16,  41  L.  R.  A  (N.  S.), 
223;  Va.  Peanut  Co.  ♦v.  RaUroad,  155  N.  Q. 
148,  71  S.  E.  71;  Bright  v.  Telegraph  Co., 
132  N.  C.  317,  43  S.  E.  841.  In  the  former 
case,  the  positions  held  to  be  controlling  with 
us  are  stated  as  follows: 

"Under  certain  circumstances  substantial 
damages  for  mental  anguish  may  be  recovered 
against  a  telegraph  company  for  wrongful  and 
negligent  failure  to  deliver  or  correctly  transmit 
a  telegraphic  message,  independently  of  bodily 
or  pecuniary  injury,  by  the  sender,  addressee,  or 
the  beneficiary  whose  interest  therein  has  beea 
sufficiently  made  known  to  the  company.  Dam- 
ages for  mental  anguish  are  permitted   tc>  ba 
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recovered  in  this  state,  not  only  as  a  rule  of 
Interpretation  and  adjustment  of  the  rights  of 
the  parties  growing  oat  of  the  contract  between 
them,  but  because  of  our  public  policy,  adopted 
and  recognized  as  necessary  to  enforce  the  t>rop- 
er  performance  of  duties  incumbent  on  tele- 
graph companies  as  public  service  corporations. 
A  party  entitled  to  recover  damages  from  a  tel- 
egraph company  for  its  failure  in  its  duty  to 
transmit  and  deliver  a  message  may  bring  fals 
action  either  in  contract  or  in  tort. 

The  second  case  was  a  suit  against  a  rail- 
road company  for  negligent  delay  in  tbe 
shipment  of  goods,  and,  on  the  character  of 
the  action  that  conld  be  brought,  the  same 
'general  principles  were  presented  and  ap- 
proved. In  the  latter  action.  Associate  Jus- 
tice Allen,  In  his  concnrring  opinion  as  to 
the  right  to  sue  In  tort,  quotes  with  approval 
from  Merritt  v.  Earle,  29  N.  7.  122,  86  Am. 
Dec.  282: 

"The  liability  of  a  common  carrier  does  not 
rest  in  *  •  •  contract,  but  is  •  •  •  im- 
posed by  law.  It  exists  independently  of  the 
contract,  having  its  foundation  in  the  policy 
of  the  law,  and  it  is  upon  this  legal  obligation 
that  he  is  charged  as  carrier  for  the  loss  of 
property  intrasted  to  him." 

And  later  in  bis  opinion  he  proceeds  as 
follofes: 

"We  have  then  in  the  case  of  a  shipment  of 
freight,  a  contract  between  the  shipper  and  the 
earner,  by  which  the  carrier  has  agreed  to 
transport  and  to  deliver,  and  the  law  has  im- 
posed on  the  carrier  the  duty  to  carry  safely, 
and  to  deliver  within  a  reasonable  time,  and  our 
next  inquiry  is:  What  is  the  remedy  for  a 
breach  of  the  duty  imposed  by  the  law?  I 
think  the  shipper  may,  at  his  election,  sue  in 
contract  or  in  tort.  He  may  treat  the  obliga- 
tioDS  imposed  by  law  as  entering  into  and  be- 
coming a  part  of  the  contract  of  carriage,  in 
which  event  his  action  would  be  for  breach  of 
contract,  or  he  may  sue  for  a  breach  of  the 
public  duty,  which  has  caused  him  special  dam- 
age, and  his  action  would  be  in  tort.  4  Elliott 
on  R.  R.,  §  169a,  says :  'Where  there  Is  a  breach 
both  of  contract  and  of  duty  imposed  by  law, 
as  in  case  of  loss  or  injury  by  a  common  car- 
rier, the  plaintiff  may  elect  to  sue  either  in  con- 
tract or  in  tort' " 

A  perusal  ot  these  and  other  authorities 
aa  the  subject  will  disclose,  too,  that  one 
principal  difference,  as  to  admeasurement  of 
damages  In  the  two  classes  of  actions.  Is 
that  in  contract  the  damages  were  such  as 
were  in  the.  reasonable  contemplation  of  the 
parties  at  the  time  the  contract  Is  entered  In- 
to, while  in  tort  they  are  reasonably  probable 
under  the  relevant  facts  existent  at  the  time 
of  tort  committed.  In  the  Peanut  Co.  Case 
there  had  been  a  shipment  of  machinery 
from  Petersburg  to  WlUlamston,  N.  C,  and 
there  was  negligent  delay  In  transit  while 
the  goods  were  at  Rocky  Mount,  continued 
and  persisted  In  after  full  notice  of  special 
drcumstances  which  made  additional  dam- 
ages likely.     In  the  opinion  the  court  said: 

"This,  then,  being  the  position  of  the  nartiea, 
if  the  nominal  consignee  and  the  president  of 
the  *  •  *  company  gave  the  notice  embodied 
in  the  proposed  evidence,  and  there  was  negli- 
gent delay  on  the  part  of  the  defendant,  after 
being  affohled  full  and  reasonable  opportunity 
to  correct  the  wrong,  such  negligence  would  con- 
stitute'a  tort,  giving  plaintiff  the  right  to  re- 


cover damages  on  facts  as  they  then  appeared. 
This  is  one  principal  difference  in  the  elements 
of  damages  obtaining  in  breach  of  contract  and 
consequential  damages  arising  from  a  tort.  In 
the  one  case,  damages  are  recovered,  as  a  rule, 
on  relevant  facts  in  the  reasonable  contempla- 
tion of  the  parties  at  the  time  the  contract  is 
made;  and,  in  the  other,  on  the  facts  existent 
or  as  tbjey  reasonably  appeared  to  the  parties 
at  the  time  of  tort  committed." 

While  that  was  a  railroad  case,  the  govern- 
ing principle  Is  the  same,  giving  the  right  to 
sue  in  tort  when  there  Is  a  breach  of  con- 
tract Involving  the  breach  of  a  duty  growing 
out  of  the  exercise  and  enjoyment  of  a  pub- 
lic or  quasi  public  franchise.  On  application 
of  these  principles  to  the  facts  stated  in  the 
complaint  and  admitted  by  demurrer  to  be 
true,  the  Judgment  of  the  court  Is  clearty  cor- 
rect From  these  facts  It  appears  that,  early 
in  the  morning  of  November  22,  1915,  plaln- 
tifTs  husband,  at  Raleigh,  N.  C,  remitted  to 
plaintiff,  at  Black  Mountain,  N.  C,  a  tele- 
graphic order  for  $11.4fi,  with  which  to  pay 
her  fare  to  Raleigh  to  whidi  place  sbe  was 
ready  and  expecting  to  go ;  th^t  the  message 
was  promptly  sent  and  received  by  defend- 
ant's agent  early  in  the  morning  of  Novem- 
ber 22d,  and  was  not  delivered  until  the  mid- 
dle of  the  day  on  November  28d,  causing  de- 
fendant to  remain  at  Black  Mountain  till 
that  time  without  money  or  fonds,  eta,  to 
her  great  damage;  that,  at  S  o'clock  pi.  m., 
while  plaintiff  was  waiting  and  exi>ecting 
money  from  her  husband  to  enable  her  to 
leave  Raleigh  at  4  p.  m.,  she  received  a  mes- 
sage from  Falkland,  N.  OL,  annonnciug  the 
death  of  plaintiff's  mother,  to  be  burled  at 
that  place  on  November  23d,  and  for  lack 
of  said  r»nlttance  so  negligently  withheld, 
she  was  prevented  from  attending  her  moth- 
er's funeral  to  her  great  damage  and  mental 
anguish,  etc.  The  complaint  then  proceeds 
further  as  follows: 

"Xliat  as  plaintiff  ia  informed  and  believes, 
the  order  to  pay  the  plaintiff  the  sum  of  $11.45 
was  promptly  sent  from  Raleigh  and  duly  re- 
ceived by  the  defendant  at  Biack  Mountain  eariy 
Monday  morning,  November  22d,  to  wit  shortly 
after  8:30  a.  m.  of  said  day,  and  that  the  de- 
fendant knew  by  the  sending  of  the  said  amount 
by  the  plaintiffs  husband  by  telegraph  order, 
and  by  mformation  given  by  plaintTfTs  husband 
at  the  time  of  the  sending  of  said  order,  that 
plaintiff  had  no  money  with  which  to  pay  trans- 
portation, and  that  defendant  farther  knew  that 
when  plaintiff  received  the  message  announcing 
the  death  of  her  mother,  she  had  no  money  for 
transportation  and  other  expenses,  in  order 
that  she  might  attend  said  funeral,  and  yet  at 
the  same  time  defendant  had  in  its  possession  at 
Black  Mountain  the  said  sum  of  $11.45,  and 
negligently  and  carelessly  failed  to  notify  the 
plaintiiE,  or  to  pay  over  to  her  the  said  amount 
notwithstanding  that  plaintiff  was  in  the  office 
of  defendant  on  the  afternoon  of  November  22d 
at  Black  Mountain,  and  bad  a  conversation  with 
the  operator  and  agent  <^  defendant  That  on 
account  of  the  negligence  and  carelessness  of  the 
defendant  in  withholding  the  money  sent  by 
telegraph  order  from  Raleigh,  whicb  defendant 
knew  was  for  transportation,  and  especially 
withholding  same  and  failing  to  give  plaintiff 
notice  that  the  same  had  been  received  at  Black 
Mountain,  after  defendant  knew  that  plaintiff 
had  received  a  message  announcing  the  death 
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of  her  mother,  and  when  defendant  Well  knew 
that  plaintiff  had  no  money  to  pay  railroad  fare, 
the  plaintiff  waa  greatly  inconvenienced,  har- 
assed, worried,  humiliated,  and  suffered  great 
mental  anguish  in  being  prevented  from  attend- 
ing her  mother's  funeral  ■  and  burial,  and  has 
been  injured  and  damaged  in  the  snm  of  five 
thousand  dollang  ($5,000.00)." 

[2]  While  the  defendant  company  did  not 
know  that  plaintiff  would  need  this  money 
for  the  purpose  of  attending  her  mother's 
funeral  at  the  time  of  the  contract  entered 
into  for  sending  the  message,  there  are  alle- 
gations that  defendant,  knowing  that  she 
was  without  funds  and  that  she  had  received 
a  message  announcing  her  mother's  death, 
negligently  and  carelessly  failed  to  give  her 
the  money  oe  notify  her  It  was  there,  though 
she  was  In  the  office  of  the  company  on  the 
afternoon  of  November  22d,  and  had  i^  con- 
versation with  the  company's  agent  and  op- 
erator; If  these  allegations  are  established 
at  the  time,  it  would  constitute  a  tort  on  the 
part  of  the  company,  and  Justify  an  award 
of  any  direct  damages  for  reasonable  addi- 
tional expenses  incident  to  plalntUTs  prolong- 
ed stay  at  Black  Mountain,  and  also  for  men- 
tal anguish  for  being  prevented  from  attend- 
ing her  mother's  funeral,  if  that  was  in  con- 
sequence of  the  company's  default,  and  such 
consequence,  in  the  Judgment  of  the  Jury, 
was  reasonably  probable  under  all  the  facts 
as  they  existed  at  the  time  of  tort  committed. 

There  is  no  error,  and  this  will  be  certlfled, 
that  the  case  be  proceeded  with  in  accord- 
ance with  this  opinion. 

Affirmed. 

(174   N.    C.   S38) 

tJNIVEKSITT   OP  NORTH  CAROIilNA  ▼. 
KARKHAM  et  aL    (No.  253.) 

(Supreme  Court  of  North  Carolina.     Oct  17, 
1917.) 

BAsrrABDs  «=»104— Right  to  IiraxBrr  iboic— 
lujDoiTniATX  Childbkit. 
Where  the  illegitimate  source  of  title  left  no 
issue,  brother  or  slater,  or  issue  of  such,  and 
snrvived  her  mother,  who  left  a  legitimate  sister 
of  the  whole  blood,  who  left  a  daughter  whose 
•on  claimed  the  estate,  the  claimant  was  not  en- 
titled to  the  estate  under  Reviaal  1905,  I  1556, 
rule  10,  providing  that  estates  of  illegitimate 
diildren  shall  descend  as  if  they  had  been  bom 
in  wedlock,  and  in  case  of  the  death  of  such  a 
child  without  issue  his  inheritance  shall  vest  in 
the  mother  in  the  same  manner  as  provided  in 
rule  6,  which  provides  that  the  inheritance  will 
only  vest  in  the  mother  if  she  was  living  at  the 
death  of  her  child,  and  the  estate  escheated  to 
the  state. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; Devln,  Judge. 

Action  by  the  University  of  North  Carolina 
against  Andrew  Markham  and  others,  where- 
in C.  B.  Cope  intervened.  Judgment  for 
plaintiff,  and  Cope  appeals.    Affirmed. 

This  action  was  brought  by  the  university 
of  the  state  against  deifendants  to  recover  a 
lot  in  the  city  of  Raleigh,  N.  C,  at  the  north- 
east comer  of  Swain  and  Davie  streets,  where 
they  intersect  each  other,  which  land  is  fully 


described  in  a  certain  deed,  registered  in  the 
county  of  Wake  (Book  214,  p.  160),  where  the 
metes  and  bounds  are  given.  There  was  a 
Judgment  against  the  defendants,  heirs  at 
law  of  Jane  Staliings,  who  bad  been  made 
parties  to  the  action  by  publication  of  the 
summons,  as  directed  by  the  statute.  'The 
defendants  Andrew  and  wife,  Annie  Mark- 
ham,  were  allowed  to  withdraw  without  the 
payment  of  costs.  After  this  Judgment  waa 
entered,  O.  Bl  Cope',  claiming  to  be  the  heir 
at  law  of  Jane  Staliings,  moved,  upon  affida- 
vit alleging  the  fact,  that  he  be  made  a  par- 
ty  defendant  in  order  that  he  might  assert 
his  right  and  title  to  the  land  as  against  the 
university,  which  claimed  the  land  by  ea- 
cbeat,  and  upon  this  motion  the  following 
Judgment  was  rendered,  the  facts  being  re- 
cited therein: 

"This  cause  came  on  to  be  heard  before  W.  A. 
Devin,  Judge,  at  the  March  term,  1917,  of  the 
superior  court  of  Wake  county,  upon  motion  of 
C.  B.  Cope  by  his  attorney,  Robert  C.  Strong, 
that  he  be  made  a  party,  and  to  set  aside  the 
judgment  theretofore  rendered  in  favor  of  the 
university  and  against  the  defendants,  to  the  ef- 
fect that  the  lands  of  Jane  Stalling,  the  pro- 
positus, had  escheated  to  the  University  of  North 
Carolina  upon  the  ground  that  the  propositus 
was  illegitimate,  died  intestate,  and  without 
heirs  at  law.  C.  E.  Cope  claimed  the  land  as  the 
heir  at  law  of  Jane  Staliings,  deceased.  The 
plaintiff  denied  that  C.  E>.  Cope  was  an  heir  at 
law  of  Jane  Staliings,  deceased,  admitting  the 
allegations  contained  in  the  affidavit,  and  the  an- 
swer proposed  to  be  filed  by  0.  B.  Cope  in  this 
cause,  for  the  purpose  of  this  motion,  and  as  if 
upon  demurrer.  The  allegations,  admitted  as 
aforesaid,  and  having  a  bearing  upon  the  ques- 
tion which  is  presented  by  the  motion,  are  as  fol- 
lows: 'C.  VL  Cope  alleged  that  the  said  Jane 
Staliings  was  an  illegiomate  child  of  Charity 
StalluigB;  that  the  said  Charity  Staliings  died 
intestate  before  Jane  Staliings,  without  other  is- 
sue or  representatives  thereof,  and  without 
brother  or  sister,  excepting  one  sister  who  mar- 
ried John  King;  that  of  this  last  marriage  Mar- 
garet, the  mother  of  the  defendant  C.  E.  Cope, 
was  bom;  that  Charity  Staliings  and  Mire. 
King  were  born  of  the  same  parents  in  lawful 
wedlock;  that  Margaret  Cope  was  the  I^itlmate 
child  of  Mrs.  King;  that  C.  E.  Cope  is  the 
legitimate  child  of  Margaret;  and  that  Jane 
Staliings,  the  propositne,  had  no  issue,  and  died 
intestate.  Margaret  Cope  is  dead,  without  hav- 
ing left  a  last  will  or  testament.' 

"The  court  found  that,  taking  the  allegations 
of  the  proposed  answer  and  affidavit  as  above 
set  forth  to  be  true,  O.  B.  Cope  had  not  shown 
that  he  has  'a  probable  cause  of  action,'  in  that, 
as  matter  of  law,  he  is  not  an  heir  at  law  of 
Jane  StaUings,  and  therefore,  and  upon  that 
groond  only,  the  motion  was  denied.  Judgment 
was  rendered  for  the  plaintiff,  to  which  C.  E. 
Cope  excepted  and  appealed. 

'TThe  foregoing  is  settled  as  the  case  on  appeal. 
"W.  A.  Devin,  Judge." 

Robert  C.  Strong,  of  Ral^h.  for  doCend- 
ants. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  is  a  question  In  this  case  as  to 
v^ether  all  necessary  parties  are  before  the 
court;  hut  as  the  point  was  not  made,  and 
we  o<Hislder  it  quite  Immaterial,  in  view  of 
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our  opinion  npon  the  other  matter,  we  will 
omit  any  further  reference  to  it. 

We  agree  with  Judge  Devln,  who  pre- 
sided at  the  hearing,  tliat  C.  E.  Ck>pe  has  no 
interest  in  the  property  which  he  claims. 
The  claimant  derives  his  right,  if  he  lias  any, 
solely  through  bis  mother  and  grandmother 
by  descent,  and  his  claim  is  based  upon  the 
contention  that  his  grandmother  inherited 
from  her  sister,  Charity  Stalllngs,  who  was  a 
legitimate  child.  Descents  in  this  state  are 
regulated,  not  by  the  common  law,  but  by 
our  statutes,  Rer.  c.  30,  and  amendments 
thereto  (Sawyer  v.  Sawyer,  28  N.  C.  407); 
not  intimating  though  that,  even  at  common 
law,  the  claimant  could  succeed  in  establish- 
ing his  title,  The  case  is  controlled  by  rules 
6  and:  10  o£  the  Statute  of  Descents  (Rev.  ! 
1556).  It  must  be  understood  that  Jane  Stal- 
lipgs,  who  purchased  the  land  and  was  the 
llitegltlmate  child,  of  Charity  StalUngs,  is  the 
propositus  or  source  of  the  title;  the  stock 
of  descent  began  with  her,  and  the  claimant 
must  trace  his  title  to  her  by  some  rule  au- 
thorizing him  to  do  so.  Jane  StalUngs  left 
no  issue,  brother  nor  sister,  nor  issue  of 
such,  and  she  survived  her  mother,  who  left 
a  legitimicLte  sister  of  the  whole  blood,  Mrs. 
King,  and  it  is  through  a  supposed  course  of 
descent  from  Jane  Stalllnga  (illegitimate)  to 
her  mother,  Charity -Stalllnga  (who  was  not 
living  at  the  time  of  Jahe's  death),  and  then 
to  Mrs.  King,  and  from  her  to  her  daughter, 
Margaret  Cope,' and  from  the  latter  to  her 
son,  C.  E.  Cope,  that  the  latter  claims  to 
have  derived  title  to  the  land ; '  Mrs.  King 
and  Mrs.  Cope  being  dead. 

With  these  facts  before  us.  It  Is  well  to  re- 
fer to  our  statute  on  the  subject,  which  is 
role  10  of  Revisal,  {  1556,  relating  to  descent 
frbm  and'  among  Illegitimates,  which  pro- 
vides: 

:  "Illegitimate  children  shall  be  considered  legit- 
imate as  between  themselves  and  their  represent- 
atives, and  their  estates  shall  descend  accord- 
ingly in  the  same  manner  as  if  tbey  had  been 
born  in  wedlock.  And  in  case  of  the  death  of 
pny  such  child  or  bis  issue,  without  leaving 
issue,. bis  estate  shall  descend  to  such  person  as 
would  inherit,  if  all  such  children  had  been  bom 
in  wedlock:  Provided,  that  when  any  illegiti- 
mate child  shall  die  without  issue,  his  inherit- 
ance shall  vest  in  the  mother  in  the  same  man- 
ner as  is  provided  in  rule  6  of  this  chapter." 

It  will  be  seen  from  this  literal  recital  of 
the  statute  that  illegitimates  are  deemed,  in 
Iaw»  legitimate  as  between  themselves  and 
their  representatives,  and  their  estates  de- 
scend accordingly;  that  is,'  as  if  they  bad 
been  bom  in  wedlock.  There  is  nothing  dubi- 
ous about  tnis  part  of  the  statute,  but,  on  tlic 
contrary,  Its  language  is  plain,  direct,  and 
perfectly  Intelligible.  The  statute  further 
provides  that  whete  there  are  legitimate 
and  illegitimate  children  of  the  same  moth- 
er, and  one  of  them,  whether  of  one  class 
or  the  other,  shall  die  without  leaving  Is- 
sue, or,  if  having  isSue,  one  or  more  of 
such  issue  should  die  without  leaving  issue, 


the  descent  will  be  the  same  as  If  all  of  the 
children  had  been  legitimate  or  bom  In  law- 
ful wedlock.  But  this  does  not  exhaust  the 
provisions  of  the  statute,  as  the  course  of 
descent  Is  further  e;s:tended,  so  as  to  direct 
the  inheritance  from  an  Illegitimate  If  be 
dies  without  issue,  and  In  that  event  bis 
mother  takes  from  him,  In  the  same  manner 
as  provided  In  rule  6.  We  therefore  turn  to 
that  rule,  and  find  that  the  Inheritance  will 
only  vest  In  the  mother  when  she  Is  living  at 
the  death  of  her  child,  as  the  foUowlng  laur 
guage  plainly  shows: 

"Collnteral  relations  of  the  half  blood  aball  in- 
herit equally  with  those  of  the  whole  blood,  and 
the  degrees  of  relationship  shall  be  computed  ac- 
cording to  the  rules  which  prevail  in  descents  at 
common  law:  Provided,  that  in  all  cases  where 
the  person  last  seized  shall  have  left  no  issue 
capable  of  inheriting,  nor  brother,  nor  sister, 
nor  issue  of  such,  the  inheritance  shall  vest  in 
the  father  it  living,  and  if  not,  then  in  the 
mother  if  living."  '  ' 

It  is  said  in  Sawyer  ▼.  Sawyer,  28  N.  C. 
407: 

"If  the  propositus  *  •  •  had  died  without 
leaving  any  one  who  could  succeed  to  the  in- 
heritance but  collaterals  on  the  part  of  the 
mother,  the  land  would  have  escheated  to  the 
university." 

The  child  of  Zella  Sanderson  was  the  pro- 
positus in  that  case,  and  was  legitin^ate.  She 
acquired  her  estate  by  devise  iirom  her 
grandmother,  and  was  therefore  a  purchaser 
— as  Jane  StalUngs  was  in  this  ciase.  It  is 
true  that  the  Sawyer  Case  was  decided  upon 
a  construction  of  another  part  of  the  statute, 
rule  5,  but  the  language  we  have  quoted.  Is 
relevant  also  to  this  discussion.  The  mother 
can  inherit  from  her  child  only  when  gb» 
snrvlTes  the  chlia..  The  word  "If'  Is  one  of 
condition,  and'  the  estate  will  not  vest  If  It  Is 
not  .complied  .with.  It  being.  In  this  case,  a 
condition  precedent'  Rule  9  has  no  applica- 
tion to  our  fabts,:  as  It  relates  to  descents 
from  the  mother  to  her  Illegitimate  child  or 
its  descendants,  In  default  of  legitimate  Is- 
sue, and  excludes  the  illegitimate  child  and 
its  descendants  from  inheriting,  as  represent- 
atives of  its  mother,  any  part  of  the  estate 
of  her  kindred,  either  Uneal  or  coUateraL  It 
manifestly  has  no  bearing  upon  our  case,  as 
this  Inheritance  proceeds  from  the  child  an^ 
pot  from  tlie  mother,  being,  therefore,  the 
reverse  of  the  one  mentioned  in  rule  0. 

The  cases  cited  by  the  learned  counsel  for 
the  claimant,  C.  B..Cope,  are  not  In  point 
Kenney  v.  Railroad  Co.,  167  N.  G  14,  82  S.  B. 
968,  Ann.  Cas.  1016E,  450,  was  decided  upon 
Uevlsal,  §  137,  as  to  the  distribution  of  the 
personal  property  of  an  illegitimate  child, 
which  is  differently  worded,  and  throws  no 
light  upon  the  subject  In  that  case,  the  only 
point  decided  as  to  the  distribution  was  that 
the  half-brothers  and  the  sister  of  the  deceas- 
ed, who  was  illegitimate,  will  take  from  him, 
this  being  within  the  spirit  and  according  to 
the  very  letter  of  the  section.  Powers  v. 
Kite,  83  N.  C.  156,  is  equally  foreign  to  the 
facts  appearing  in  this  record.    The  decision 
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there  wals  confined  to  rule  8,  wblcb  provides: 
"When  any  person  shall  die,  leaving  none  who 
can  claim  as  heir  to  him,  his  widow  shall  be 
deemed  his  heir,  and  as  such  shall  inherit  his  es- 
tate."   Revisal,  |  1556. 

The  court  referred  to  rule  11,  now  rule  10, 
only  for  the  purpose  of  showing  that  Silas 
Powers'  widow  could  not  inherit  from  him, 
as  he  had  a  sister,  who  was  legitimate,  and 
his  heir  under  that  section.  This  excluded 
his  widow  as  heir  under  rule  8,  as  she  could 
be  his  heir  only  when  there  was  no  one  who 
could  claim  as  heir  to  Wjn.  Arrington  t. 
Alston,  4  N.  C.  727;  Flintham  t.  Holder,  16 
N.  C.  346;  McBryde  v.  Patterson,  78  N.  O. 
412. 

Our  9ase  is  different  from  all  those  relied 
on  by  counsel.  Rule  10  plainly  provides 
ttmt  the  mother  shall  be  heir  to  her  illegiti- 
mate child  only  in  the  event  that  she  out- 
lives him.  It  is  liMe  limitatious  in  wills  and 
d«eds,  which  have  frequently  been  before  us 
for  interpretation,  where  real  property  is  giv- 
en to  one  for  life  and  then  to  another  if  liv- 
ing at  the  death  of  the  life  tenant.  We  have 
alwdys  held  that  the  second  estate  is  a  con- 
tingent remainder  and  will  not  vest  unless 
the  person  to  whom  it  is  given  is  living  at 
the  expiration  of  the  particular  estate. 

''A  conveyance  of  land  to  the  wife  for  life,  with 
remainder  over  after  the  expiration  of  her  life 
estate  to  the  children  of  her  present  marriage, 
now  or  that  are  hereafter  bom  thereof,  and  the 
lawful  descendants  of  said  children  •  •  • 
'that  are  living  at  her  death,'  does  not  convey  a 
vested  interest  to  the  remaindermen  at  the  time 
of  its  execution,  bat  a  contingent  one,  to  be 
rested  in  such  as  are  alive  at  tlie  designated  time 
and  then  fill  the  description."  James  v.  Hooker, 
172  N.  G  780,  90  S.  E.  925. 

,    See,  also,  Vinson  v.  Wise,  158  N.  C.  653,  75 

5.  E.  732 ;  Latham  v.  Lumber  Co.,  139  N.  C. 
a,  51  S.  B.  780,  111  Am.  St  Rep.  764;  Bowen 
▼.  Hackney,  136  N.  C.  187,  48  8.  E.  633,  67 
L.  B.  A.  440 ;  Whitesides  v.  Cooper,  115  N.  0. 
570,  20  S.  B.  295 ;  Watson  v.  Smith,  110  N.  Q 

6,  14  S.  E.  640,  28  Am.  St  Rep.  665 ;  Irvtn  v. 
Clark,  98  N.  C.  437,  4  S.  E.  30. 

We  are  of  opinion,  therefore,  and  so  de- 
cide, that  the  claimant  C.  E.  Pope,  is  not  an 
heir  of  Jane  Stallli^s,  and  therefore  has  no 
Interest  in  the  action,  which  entities  him  to 
have  the  judgment  set  aside,  for  the  purpose 
of  allowing  hUn  to  file  an  answer  contesting 
the  plaintUTs  rights. 

Affirmed. 

ait    N.    C.    345) 

STATB  ez  reL   SOLICITOR  t.   JOHNSON. 
(No.  273.) 

(Supreme  Conrt  of  North  Caroliiyu     Oct  17, 
1917.) 

1.   AnOBRET  AND  CUBNT  «=>39— DiBBABMKNT 

— ConvTCTioN  or  Criminal  Offense. 
Where  an  attorney  was  repeatedly  convicted 
of  selling  wine  contrary  to  law,  and  though 
Ranted  leniency  and  a  pardon  conditioned  on 
good  behavior  he  was  again  convicted  for  the 
gaine  offense,  he  will  be  disbarred,  though  it  is 
claimed    that  the   first   violations  of  tne   law 


were  committed  under  the'  belief  that  the  loeal 

?irohibition  law  permitting  sales  of  wine  made 
rom  grapes  grown  by  the  seller  had  not  been 
repealed  by  the  state  prohibition  law. 

2.  Attobnet  ano  Client  «=»36{1)— Disbab- 

■     KENT— POWEB    to    DISBAB. 

Though  Revisal  1905,  {g  939-945.  relative 
to  contempts,  prohibits  the  disbarment  of  coun- 
sel as  punishment  for  contempt,  it  does  not  re- 
strict the  right  to  disbar  in  cases  calling  for 
disbarment  when  not  imposed  under  the  power 
to  puniiAi  for  contempt 

Appeal  from  Superior  Court,  Cumberland 
County;  Connor,  Judge. 

Disbarment  proceeding  by  the  State,  on  re- 
lation of  tiie  Solicitor,  against  James  H. 
Johnson.  From  an  order  refusing  to  disbar 
defendant  the  State  appeals.  Reversal  and 
remanded,  with  instructions. 

This  proceeding  to  disbar  the  defendant 
was  in  this  court  171  N.  C.  799,  88  S.  B.  437, 
and  the  ruling  below  that  the  superior  court 
bad  no  Jurisdiction  was  reversed.  It  now' 
comes  up  on  appeal  by  the  solicitor  from  a 
ruling  that  the  facts  found  are  not  sufficient 
to  justify  disbarment  of  defendant 

The  court  found  as  facts  that  the  defend- 
ant, while  holding  license  to  practice  law,  waR 
convicted  by  a  jury  in  the  superior  court  d 
Cumberland  at  August  term,  1913,  of  selling 
wine  contrary  to  law ;  that  at  said  term  there 
were  at  least  four  of  these  cases  In  which  he 
pleaded  guilty,  or  was  convicted,  or  entered 
a  plea  of  nolo  contendere ;  that  at  May  term, 
1914,  of  said  court  he  was  again  convicted 
of  selling  wins  contrary  to  law,  and  was 
fined  J500,  "with  the  understanding  that  the 
defendant  is  to  sell  out  his  place  of  business 
and  move  from  that  neighborhood, '  and  that 
he  is  not  to  engage  in  the  manufacture  of 
wine  in  any  place  in  North  Carolina."  He 
was  further  required  to  give  bond  to  apiwar 
for  two  years  and  show  that  he  had  not  vio- 
lated the  laws  of  North  Carolina.  Said  judg- 
ment was  not  complied  with  by  the  defend- 
ant and  he  failed  to  pay.  the  fine  Imposed. 
He  did  not  sell  out  bis  place  of  business  nor 
move  from  the  neighborhood,  and  has  failed 
to  appear  at  the  terms  of  court  to  show  good 
behavior,  as  provided  in  the  judgment 

At  May  term,  1915,  of  Cumberland  the  de- 
fendant was  again  convicted  of  Selling  wine 
contrary  to  law,  and  was  sentenced  to  three 
months  in  Jail  and  to  be  put  to  work  on  the 
public  roads.  O^  appeal  the  conviction  was 
sustained  (State  v.  Johnson,  170  N.  C.  685,  86 
S.  E.  788),  but  the  defendant  received  a  par- 
don from  the  Governor  conditioned  on  his 
good  behavior.  Disregarding  the  cotiditions, 
at  August  terra,  1916,  of  Cumberland  he  was 
again  convicted  of  selling  wine  contrary  to 
law,  but  he  was  not  sentenced,  and  prayer 
for  judgment  was  continued  under  a  bond  to 
appear  at  court  from  time  to  time  and  show 
good  behavior.  From  refusal  to  disbar  the 
defendant,  the  state  appealed. 

The  Attorney  General,  for  the  State. 
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OLARK,  0.  J.  tH  The  court  found  aa  a 
lact  that  as  to  the  several  convictions  prior 
to  May,  1915,  the  defendant  believed  that  he 
had  a  right  to  sell  on  the  ground  that  the 
local  prohibition  law  of  Gumberiand  (under 
whldi  the  manufacturer  had  the  right  to  sell 
wine  made  from  grapes  grown  on  his  own 
land,  In  quantities  of  not  more  than  two  gal- 
lons) had  not  been  repealed  by  Revisal,  g  2061, 
the  state  prohibition  law,  which  had  been 
ratified  on  a  referendum  to  the  people  of  the 
state  by  a  majority  ot  44,000  votes,  and  that 
he  had  been  so  advised  by  an  ex-soUdtor. 
This  court  has  observed: 

"Ignorance  of  the  law  ezcnses  no  one,  and 
tbft  vicarious  ignorance  of  counsel  has  no  greater 
^ect.'^  State  v.  Downs,  116  N.  O.  1066,  21  S. 
B.  688;  State  v.  McLean,  121  N.  O.  601,  28  S. 
a  140,  42  L.  R.  A.  721. 

As  the  defendant  was  a  lawyer  himself, 
there  was  all  the  less  excuse  for  his  basing 
his  disregard  of  the  law  upon  his  ignorance. 
However,  be  had  the  full  benefit  of  this  de- 
fense ;  for  In  all  the  convictions  prior  to  May, 
1915,  no  sentence  whatever  had  been  Imposed 
upon  him. 

The  conviction  of  May,  1915,  was  after  he 
6ad  been  enlightened,  but  he  procured  a  par- 
don from  the  Governor  from  that  sentence 
upon  condition  of  his  observing  the  law  there- 
after. Notwithstanding  the  continued  and 
remarkable  leniency  shown  the  defendant,  he 
was  again  convicted  In  August,  1916. 

When  this  case  was  here  before  (State  v. 
Johnson,  ITl  N.  C.  799,  88  S.  E.  437),  the 
court  held  that  Revisal,  |  211,  is  still  in  ef- 
fect, and  that  Acts  1907,  c.  941,  was  merely 
additional  to,  and  not  a  repeal  thereof.  Re- 
visal, {  211,  reposes  in  the  courts  spedilc  au- 
thority to  disbar  an  attorney  who  has  "been 
convicted,  or  in  open  court  confessed  himself 
guilty,  of  some  criminal  offense  showing  him 
to  be  unfit  to  be  trusted  in  the  discharge  of 
■the  duties  of  his  profession."  The  law  is  an 
honorable  career,  and  in  no  profession  should 
the  moral  tone  bfe  higher;  In  none  Is  the 
average  of  ability  greater  and  the  confidence 
reposed  by  the  public  more  Implicit.  To  a 
marked  extent  the  government  of  the  country 
Is  committed  to  their  care,  and  almost  entire- 
ly as  to  the  courts.  The  defendant  as  a  law- 
yer took  an  oath  to  "maintain  and  support 
the  Constitution  and  the  laws." 

In  England  and  In  many  states  of  this 
country  there  is  an  "habituiil  criminals  stat- 
ute" under  which  persons  who  have  been 
convicted  formerly  of  the  same  offense  are 
punished  more  severely  than  for  a  first  of- 
fense (Moore  v.  Missouri,  159  U.  S.  673,  16 
Sup.  Ct.  179,  40  Lfc  Ed,  301;  1  McClaln,  Cr. 
I>aws,  528);  and  this  has  been  held  constitu- 
tional (Sturtevant  v.  Com.,  158  Mass.  598,  33 
N.  E.  648;  McDonald  v.  Maaa,  180  U.  S.  311, 
21  Sup.  Ct.  388,  45  L.  Ed.  642;  12  Cyc.  919). 
In  this  state  this  pro\i8lon  (Revisal,  f  3249) 
applies  especially  on  a  second  conviction  of 
larceny  (Revisal,  §§  3500,  3506 ;  State  v.  Da- 
vidson, 124  M.  a  842,  32  S.  ES.  957),  but  it 


has  also  been  held  that,  where  bne  has  been 
convicted  oftener  than  once  of  rlolation  of 
law,  the  court  is  entitled  to  consider  it  in  the 
quantum  of  punishment  imposed,  not  to  ex- 
ceed the  statutory  maximum  (State  t.  Wil- 
son, 121  N.  C.  654,  28  8.  B.  416;  In  re  Hol- 
ley,  154  N.  C.  163,  69  S.  B.  872). 

Prom  the  number  of  convictions  the  de- 
fendant may  well  be  styled  a  professional 
"blind  tiger."  This  offense  has  almost  neces- 
sarily as  adjuncts  a  continued  defiance  of  the 
law  by  secret  sales,  often  through  disreput- 
able characters  whom  the  seller  most  use  and 
sales  are  usually  made  In  questionable 
places. 

It  is  impossible  to  conceive  that  the  pro- 
fession of  the  ministry  or  of  medldne  would 
tolerate  for  one  moment  in  their"  ranks  an 
habitual  violater  of  the  laws.  When  recent- 
ly a  member  of  the  medical  profession  was 
convicted  of  a  heinous  offense  in  Charlotte 

(State  V.  Summers,  173  N,  C.  ,  92  S.  B. 

328),  that  profession,  refusing  to  shield  the 
offender,  asked  for  his  punishment,  or  at 
least  refrained  from  joining  in  the  applica- 
tion for  his  pardon. 

It  is  impossible  that  the  courts,  whi(% 
must  rely,  to  a  large  extent,  upon  the  legal 
profession  for  the  maintenance  of  respect 
for  the  administration  of  Justice,  should  hold 
worthy  of  a  place  in  its  ranks  any  one  who. 
la  spite  of  repeated  acts  of  clemency,-  has 
continued  to  violate  the  law.  We  cannot  be- 
lieve that  a  professional  blind  tiger  or  any 
habitual  criminal,  nor  one  who  has  been  sen- 
tenced to  the  "roads"  for  three  months  for 
selling  liquor  unlawfully,  and  whose  sentence 
was  affirmed  by  this  court  on  appeal,  should 
occupy  a  place  in  the  honorable  profeasi<Ni  to 
which  we  belong. 

The  Judge  below,  after  finding  the  above 
facts,  held  that: 

"The  criminal  offenses  of  which  respondent, 
James  H.  Johnson,  has  been  convicted,  or  in 
open  court  confessed  himself  guilty,  as  above 
set  forth,  are  not  such  aa  show  him  to  be  an- 
fitted  to  be  trusted  in  the  discharge  of  the 
duties  ot  his  profession,  within  the  meaning  of 
Revisal,  |  211," 

— and  he  declined  to  disbar  him.  This  was 
a  conclusion  of  law,  and  is  erroneous.  Those 
who  aid  in  the  administration  of  the  law, 
whether  as  Judges  or  counsel,  should  have 
clean  hands,  be  respecters,  and  not  violators, 
of  the  laws.  Like  Gamaliel,  they  should  be 
learned  in  the  law  and  of  an  honorable  re- 
port among  all  men. 

[2]  In  Ex  parte  Moore,  63  N.  0.  38T,  the 
court  served  a  rule  for  contempt  with  a  view 
of  disbarring  108  members  of  the  bar  who 
had  Joined  in  signing -an  article  refiectlng  on 
the  court,  which  was  published  In  the  news- 
papers of  the  state.  The  Legislature,  in 
passing  the  subsequent  act,  now  Revisal,  {{ 
939-945,  restricting  the  power  of  the  court 
in  cases  of  contempt  committed  out  of  the 
presence  of  the  court  intended  to  forbid  the 
disbarring  of  counsel  In  such  cases  as  pun- 
ishment for  contempt.    It  was  not  Intended 
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to  reatrlct  the  right  to  disbar  In  cases  calling 
for  disbarment  which  was  not  ImjMMed  under 
the  x>ower  to  punish  for  contempt.  There  has 
been  some  confusion  In  not  distinguishing 
between  disbarment  for  contempt,  which  was 
restricted  by  the  statute  and  disbarment  on 
account  of  the  misconduct  of  counsel  in  mat- 
ters affecting  his  fitness  to  be  &  member  of 
the  bar.  Ex  parte  Schenck,  65  N.  C.  353, 
and  Es  parte  Biggs,  64  N.  C.  202,  came  un- 
der the  former  head,  and  the  rule  was  dis- 
charged, because  the  libel  charged  did  not  af- 
fect his  fitness  "to  be  trusted  In  the  duties  of 
his  profession." 

In  Kane  v.  Haywood,  66  N.  0. 1,  where  the 
motion  was  to  disbar  because  of  misconduct 
as  counsel  in  the  misuse  of  funds  coming  In- 
to his  hands,  the  court,  mistakenly  as  It 
seems  to  us,  -  held  that,  as  the  defendant 
could  not  be  disbarred  for  contempt  in  not 
paying  the  money  into  court  because  he  was 
unable  to  do  so,  the  act  of  1871  restricting 
the  power  of  the  court  to  disbar  fOr  con- 
tempt deprived  the  court  of  the  power  to  dis- 
bar for  the  willful  and  corrupt  conduct  In  ap- 
propriating the  money  of  his  client.  The  de- 
cision in  that  case  has  never  been  satisfac- 
toi7  to  the  profession,  and  "suspicion  was 
not  absent,"  as  Oaesar  said  of  Ogetoriz,  that 
the  court  extended  the  meaning  of  the  act 
which  deprived  them  of  the  power  to  disbar 
for  contempt  to  a  case  to  which  it  did  not  ap- 
ply. This  has  been  cured  by  Revisal,  {  212, 
which  requires  the  court  to  disbar  any  law- 
yer who  shall  appropriate  property  or  money 
of  his  dient. 

In  re  Applicants  for  License,  143  N.  O.  1, 
B5  S.  E.  635. 10  L.  R.  A.  (N.  S.)  288,  10  Ann. 
Cas.  187,  did  not  pass  upon  the  point  now  be- 
fore us,  but  simply  held  that  in  examining 
students  for  license  the  court  was  not  acting 
as  a  Judicial  body,  and  was  restricted  to  the 
requirements  provided  by  the  statute,  which 
were  that  the  applicants  should  be  found  to 
have  a  competent  knowledge  of  the  law,  and 
should  furnish  a  certificate  of  moral  charac- 
ter signed  by  two  reputable  meml)er8  of  the 
bar,  and  hence  the  court  could  not  go  Into 
an  Investigation  of  the  character  of  the  ap- 
plicant of  Its  own  motion.  This  was  reme- 
died by  the  provision  now  In  Kevlsal,  §  207, 
that  the  applicants  shall  not  only  satis^  the 
court  of  their  competent  knowledge  of  the 
law,  but  of  their  upright  character. 

In  re  Ebbs,  160  N.  C.  44,  68  S.B.  190,  19 
L.  R.  A.  (N.  8.)  892,  17  Ann.  Cas.  592,  held, 
by  a  divided  court,  that  counsel  convicted  of 
felony  in  another  state  could  not  be  disbar- 
red In  this  state,  though  It  would  be  other- 
wise if  the  conviction  had  taken  place  in  our 
own  courts.  Revisal  1908,  i  211a,  provides 
that  an  attorney  at  law  must  be  disbarred 
upon  conviction  of  felony  or  for  appropria- 
tion of  the  money  of  his  client.  And  section 
211b  gives  the  court  power,  in  its  discretion, 
to  disbar  an  attorney  upon  t>elng  found  guilty 


of  conduct  In  his  profession  Involving  willful 
deceit,  or  soliciting,  directly  or  indirectly, 
professional  business. 

In  State  v.  Johnson  (this  defendant)  171 
N.  C.  799,  88  S.  B.  437,  the  court  held  that 
the  court  was  not  deprived  by  the  statutes 
above  cited  from  disbarring  a  lawyer  when 
his  conduct  is  such  as  to  render  him  unfit  to 
practice  law,  and  that  Revisal  1908,  {$  211a 
and  211b,  did  not  restrict  the  authority  to 
disbar  in  cases  coming  under  Revisal,  i  211. 

This  case  will  be  remanded  to  the  court 
below,  with  instructions  that  the  decree  of 
disbarment  shall  be  entered  upon  the  rec- 
ords of  that  court,  that  it  may  be  known  that 
the  law  will  be  enforced  against  all  alike. 
He  who  habitually  violates  the  law  Is  "unfit 
to  be  trusted  in  the  discharge  of  the  duties 
of  his  profession"  and  is  not  worthy  to  sit 
among  those  who,  as  officers  of  the  court, 
aid  in  the  administration  of  Justice.  The 
order  refusing  to  disbar  the  defendant  is  re- 
versed. 


(174    N.    C.    349) 

BANK  OF  BRUNSWICK  v.  THOMP- 
SON et  al.     (No.  288.) 
(Supreme  Coort  of  North  Oarolina.     Oct.  17, 
1917.) 

1.  Banks  and  Bakkino  9s»154(6) — Countbb- 

CI.AIU    IX>B    DXPOBIT— BUBDEN    OF    PbOOP. 

Where  in  an  action  by  a  bank  on  a  note 
defendant  pleaded  an  amount  wrongly  charged 
against  his  deposit  in  the  bank  on  checks,  tlie 
validity  of  which  be  denied,  aa  a  credit  on  the 
note  and  as  a  counterclaim,  the  burden  was  on 
the  bank,  wUch  admitted  the  deposit,  to  show 
payment  on  a  proper  order  from  defendant. 

2.  Banks  and  Barkinq  «s»148(1)— Payment 

or  FOBOXD  CHBCK— LtlABIUTT. 

A  iMink  with  which  a  person  lias  a  deposit 
assumes  responsibility  for  the  erroneous  pay- 
ment of  any  check  not  drawn  or  authorized  by 
tile  depositor. 

Appeal  from  Superior  Court,  Brunswick 
County:  Bond,  Judge. 

Action  by  the  Bank  of  Brunswick  against 
J.  W.  Thompson  and  others-.  From  a  judg- 
ment for  plaintiff  for  an  insufllcient  amount, 
it  appeals.    Affirmed. 

This  action  was  brought  vj^oa  a  note  for 
$225,  and  interest  The  defendants  admitted 
the  due  execution  of  tlie  note,  Irat  claimed 
that  there  should  l>e  a  credit  entered  on  it 
for  |195,  which  Itad  been  wrongly  charged 
up  by  the  bank  against  the  deposits  of  the 
defendant  J.  W.  Thomp&on  in  said  bank, 
one  being  an  alleged  check  of  April  9,  1913, 
for  $95,  and  the  other  an  alleged  check  for 
$100  charged  against  the  defendant  J.  W. 
Thompson  on  September  26,  1913,  and  denied 
the  validity  of  said  checks,  which  sums  the 
defendants  pleaded  aa  a  counterclaim. 
The  court  charged  the  jury  that: 
"Plaintiff  bank  having  admitted  receiving  ac 
a  deposit  the  proceeds  of  the  $225  note  sued  up- 
on, the  burden  was  upon  the  plaintiff  to  satisfy 
the  jury  by  the  preponderance  of  the  evidence 
that  the  amount  of  the  two  checks  in  qaeition 
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had  been  properly  paid  out  b;  the  plaintiff  bank 
upon  a  proper  order  or  authority  of  the  de- 
fendants J.  W.  Thompson,  and  had  therefore 
been  properly  charged  against  him." 

Hiis  is  the  only  exception.  The  Jury  found 
In  favor  of  the  defendants,  and  the  court 
rendered  judgment  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  credited  by  said 
counterclaim. 

Robert  Ruark,  of  Wilmington,  and  C.  Ed. 
Taylor,  of  Southport,  for  appellant  B.  K. 
Bryan,  of  Wilmington,  for  appellees. 

GLARE,  G.  J.  [1]  This  case  stands  thus: 
The  note  sued  on  is  admitted  by  the  defend- 
ants. The  deposit  of  the  proceeds  In  plain- 
tiff bank  is-  admitted,  which  Is  the  counter- 
claim. The  burden  Is  therefore  upon  the 
bask  to  relieve  itself  of  liability  for  said  de- 
posit by  proof  of  payment.  This  the  bank 
should  be  able  to  do  by  production  of  the 
checks,  or  otherwise  if  checks  had  l>een  lost. 
The  defendant,  of  course,  could  not  produce 
the  check  which  he  claims  was  not  given  by 
himself  or  by  his  authority.  Payment  of  the 
deposit  being  pleaded  by  plaintiff,  the  bur- 
den is  on  him  who  asserts  it.  Zachary  v. 
Phillips,  101  N.  C.  571,  8  S.  B.  359;  McBray- 
er  V.  Haynes,  132  N.  C.  610,  44  S.  B.  116; 
Guano  Co.  v.  Marks,  135  M.  G.  69,  47  S.  E. 
127. 

[2]  When  one  has  a  deposit  in  bank,  it  is 
held  subject  to  bis  order,  and  the  bank  as- 
sumes the  responsibility  for  the  erroneous 
payment  of  any  check  nqt  drawn  nor  author- 
ized by  the  depositor,  and  the  burden  of  proof 
is  upon  the  bank.    This  is  elementary  law. 

The  plaintiff  relies  upon  McQueen  v.  Bank, 
111  N.  C.  609,  16  S.  B.  270,  in  which  the 
bank  admitted  that  the  plaintiff  had  deposit- 
ed with  it  a  sum  gf  money,  but  pleaded  in  its 
answer  that  the  balance  hot  drawn  out  had 
been  assigned  to  It  It  failed  to  otter  any 
evidence  in  support  of  such  allegation,  and 
it  was  held  that  the  plaintiff  was  entitled 
to  recover  the  full  amount  of  the  deposit  up- 
on the  pleadings.  That  case  is  in  point  for 
the  defendant,  for  here  the  counterclaim  by 
the  defendant  is  for  the  amount  of  such  de- 
posit, and  the  burden  is  npon  the  plaintiff 
to  account  for  the  same. 

No  error. 

(174    N.    C.    771) 
MITCHELL.  V.  RALEIGH  REP8I-COLA 
BOTTUNO  CO.     (No.  265.) 

(Supreme  Court  of  North  Carolina.     Oct  17. 
1917.) 

Appbai.  and  Bbbob  «=»1002— Revjxw— FiiiD- 

INOS. 

The  jury's  finding,  on  <.-onflictiug  evidence 
and  a  correct  charge,  against  negligence,  will  not 
be  disturbed. 

Appeal  from  Superior  Court  Wake  C!oun- 
ty;   W.  A,  Devln,  Judge. 
Action    by    Pressly    Mitchell   against   the 


Raleigh  Repsi-Cola  Bottling  Com^ny.  From 
an  adverse  judgment,  plaintiff  aiqpeUsL  Af- 
firmed. • 

The  action  was  to  recover  damages  for  in- 
juries caused  by  alleged  negligence  of  defend- 
ant in  failing  to  stop  his  auto  truck  when 
signaled  to  do  so,  as  required  by  chapter  107, 
Laws  1913.  On  three  issues  submitted,  of 
negligence,  contributory  negligence,  and  dam- 
ages, there  was  verdict  for  defendant  on  the 
first  issue.  Judgment  on  the  verdict  and 
plaintiff  excepted  and  appealed. 

W.  H.  Lyon,  Jr.,  of  Raleigh,  for  appellant 
R.  N.  Simms,  of  Raleigh,  for  appellee 

PER  CURIAM.  There  was  evidence  on  the 
part  of  plaintiff  tending  to  show  that  on  No- 
vember 4,  1914,  he  was  driving,  at  the  head 
of  a  funeral  procession,  a  wagon  carrying 
the  casket  and  dead  body  of  a  deceased  col- 
ored pecson,  when,  seeing  defendant  approadi 
with  his  truck,  loaded  with  crates  and  bot- 
tles, and  making  considerable  noise,  plaintiff 
signaled  to  the  driver  to  stop,  and  he  neglect- 
ed or  refused  to  do  so,  contrary  to  provisions 
of  statute  (chapter  107,  Laws  1913),  and  by 
reason  of  said  neglect  plaintiff's  horse  ran 
away,  throwing  plaintiff  from  the  wagon, 
and  causing  painful  bruises  and  Injuries,  for 
which  be  brings  suit 

The  evidence  on  part  of  defendant  tended 
to  show  that  defendant  did  stop  when  signal- 
ed to  and  waited  for  the  procession  to  pass, 
and  as  plaintUTs  wagon  started  down  a  hill 
It  ran  on  the  horse,  which  began  to  kick, 
breaking  the  harness,  and  that  he  ran  away 
on  that  account 

Under  a  correct  charge,  the  jury,  accepting 
defendant's  version  of  the  occurrence,  have 
answered  the  issue  of  defendant's  negligence 
"No,"  and  we  see  no  reason  for  disturbing 
the  results  of  the  trtaL 

The  objections  to  rulings  of  the  court  on 
questions  of  evidence  are  without  substan- 
tial significance,  and,  in  our  opinion,  could 
have  had  no  appreciable  effect  on  the  verdict 

The  Judgment  for  defendant  Is  therefore 
affirmed.  • 

No  error. 

(174   N.    O.    SU) 

LANIER  et  al.  y.  TOWN  OF  GREENVH^LB. 

(No.  1T3.) 

(Supreme  Court  of  North  Carolina.     Oct  17, 
1917.) 

1.  JcBT   9=»ll6—DRAWiira—TiMB— Statutes 

T^  I H  ROT  OR  Y 

Revisal  1905,  {  1959,  providhig  that  jurors 
be  drawn  20  days  before  each  term  of  court  as 
far  as  time  of  drawing  is  concerned,  is  direc- 
tory, and,  if  no  prejudice  appears,  a  pane] 
drawn  within  less  than  20  days  ia  not  subject 
to  challenge  therefor. 

2.  Shebiffs  and  Corbtabxjcs  «=»79— Dkpd- 
ties— po  webs. 

The  ministerial  duties  of  a  sheriff  may  be 
performed  by  a  deputy,  who  acts  for  the  sheriif 
and  in  his  name. 
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3.  Jury     «=>66(2)  —  Drawino  —  Statuties — 
"ShebiW'— "Deputy  Shebijt." 

"Sheriff"  of  the  county,  as  nsed  In  Revisal 
1905,  !  1963,  providing  that  the  sheriff  and  oth- 
ers shall  draw  the  jury,  includes  a  deputy  sher- 
iff, the  duty  being  ministerial,  and  the  term  re- 
ferring to  the  office,  and  not  the  man  (citing 
Words  and  Phrases,  Depnty  Sheriff;  see,  also, 
Words  and  Phrases,  Sheriff). 

4.  EiasiEH'T  Domain  «ss>14fi(4),  146  —  Tak- 
ing      IiAND    —    PUBUO       lUPBOVElCENTS    — 

Mkabubb  of  Davaoes  —  "Speciai,  Bknk- 

KTS." 

Measure  of  damages  for  land  taken  to  widen 
a  street  is  the  difference  in  value  before  and 
after  the  taking,  less  the  special  benefits,  and 
increased  value  to  the  land  enjoyed  in  common 
with  others  affected  hy  the  improvement  is  not 
a  "special  benefit." 

[EU.  Note.— For  other  definitions,  see ,  Words 
and  Phras&,  First  and  Second  Series,  Special 
Benefits.] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  Goonty; 
Harding,  Judge. 

Action  by  J.  O.  lanier  and  others  .against 
the  Town  of  Oreenvllle.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    No  error. 

Tbls  Is  an  action  bronght  by  the  plalnttfTa 
against  the  defendant  for  the  recovery  of 
damages  alleged  to  have  been  sustained  by 
them  on  inccount  of  the  taXlng  by  the  town 
of  Greenville,  for  the  parpose  of  widening 
Pitt  street,  of  a  strip  of  land  belonging  to 
them,  whldt  the  Jury  found  to  bd  85  feet  by 
8.8  feet  wide  at  <me  end,  and  10.6  feet  wide 
<»  the  other  end. 

Prior  to  the  widening  of  Pitt  street  said 
street  was  a  narrow,  alley,  undrained,  very 
little  traveled,  except  In  case  of^  absolute  ne- 
cessity, and,  as  one  witness  expressed  It,  "a 
mudhcrfe  from  beginning  to  ead."  On  one 
side  thereof  was  a  high  board ,  fence,  with 
cedar  trees  on  the  part  of  the  street  opposite 
plaintiffs'  property,  and  with  no  sidewalks 
whatever.  The  street  in  question  leads  di- 
rectly from  Dickinson  avenue,  the  main  thor- 
oughfbre  of  Greenville,  to  the  river  bridge. 

The  board  of  aldermen,  piursuant  to  powers 
vested  In  it  by  the  charter  of  the  town  of 
GreeavQle,  found  it  necessary,  In-order  td  ren- 
der said  street  safe  for  traffic,  and  in  order  to 
promote  the  interests  of  the  traveling  public 
coming  from  the  north  side  of  the  river,  to 
widen,  drain,  improve,  and  pave  sold  street 
and  lay  thereon  concrete  sidewalks,  and,  pur- 
suant to  resolutions  duly  passed  by  the  board 
of  aldermen,  the  said  street  was  widened 
and  drained,  and  asphalt  pavement  was  laid 
thereon  and  concrete  sidewalks  built,  by  rea- 
son of  which  the  plaintiffs  brought  this  ao 
ti<«i,  claiming  that  they  had  been  damaged 
in  the  sum  of  $1,000,  at  the  same  time  admit- 
ting the  power  of  the  board,  under  the  char- 
ter of  the  town  of  Greenville,  to  appropriate 
and  use  said  property  for  public  purposes; 
the  defendant,  on  the  contrary,  contending 
that  by  reason  of  the  building  of  said  side- 
walks and  the  widening  and  draining  of  said 
street  the  plaintiffs'  property  had  been  great- 


ly and  peculiarly  benefited,  and  its  value 
enhanced  in  excess  of  any  damage  that  they 
had  sustained. 

When  the  case  was  called  the  defendant 
stated  that  It  was  ready  for  trial,  but  that 
there  had  been  no  proper  jury  summoned  to 
try  the  case,  and  entered  a  challenge  to  the 
array,  upon  the  following  grounds,  to  wit: 
For  that  the  said  Jury  had  not  been  drawn  by 
the  commissioners  pursuant  to  section  1959' 
of  the  Revlsal  of  1905,  providing  that  the  Ju- 
ry shall  be  drawn  at  least  20  days  before 
each  term,  and  for  that  said  Jury  had  been  at- 
tempted to  be  drawn  pursuant  to  section  196$ 
by  a  deputy  sheriff,  the  register  of  deeds,  and 
two  Justices  of  the  peace  on  the  12th  day  of- 
May,  1917,  within  less  than  20  days  before- 
the  beginning  of  the  May  term  of  said  court, 
said  court  baring  begun'  on  the  21st  day  of 
May,  and  for  said  reasons  the  said  challenge- 
to  the  array  was  entered.  His  honor  denied 
said  challenge,  and  the  defendant  excepted, 
and  his  honor  found  tilie  following  facts: 
That  J.  C.  Gasklns  is  register  of  deeds  of 
Pitt  county  and  clerk  to  the  board  of  county 
commissioners;  that  the  Jury  was  drawn  on 
the  12th  day  of  May,  1917 ;  that  the  said 
register  of  deeds,  after  the  board  of  county 
commissioners  had  failed  to  draw  the  Jury, 
and  the  board  of  county  commissioners  had 
adjourned  and  gone  to  their  homes,  said  reg- 
ister of  deeds  and  clerk  to  the  board  of  coun- 
ty commissioners  of  Pitt  county  notified  the- 
sheriff  that  it  would  be  necessary  for  the 
sheriff  and  register  of  deeds  and  two  Justices 
of  the  peace  to  draw  the  Jury,  as  the  board 
of  county  c<nnmisslonei8  had  failed  to  do  so ; 
thereupon  the  sheriff  told  his  deputy,  J.  L. 
Taylor,  to  attend  and  assist  at  the  drawing 
of  the  Jury;  that  J.  L.  Taylor  is  deputy 
sheriff,  J.  G.  Gasklns  is  register  of  deeds  and 
clerk  of  the  board  of  county  commissioners ; 
that  B.  F.  Tyson  is  a  Justice  of  the  peace,  and' 
that  J.  T.  Smith  is  Justice  of  the  peace;  that 
said  Gasklns,  register  of  deeds,  J.  L.  Taylor, 
deputy  sheriff,  B.  F.  Tyson,  Justice  of  the; 
peace,  and  J.  T.  Smith,  Justice  of  the  peace,' 
were  present  in  the  office  of  the  register  of 
deeds,  and  drew  the  Jury  for  this  term  of 
court  In  the  usual  way,  that  is  to  say,  hav- 
ing a  boy  under  ten  years  of  age  to  draw  the 
names  of  the  Jurors  in  box  No.  1;  that  the 
Jurors  were  drawn  by  a  boy  under  ten  years  of 
age,  and  all  jurors  thus  drawn  are  competent 
Jurors,  unless  the  method  of  drawing  them 
makes  them  Incompetent,  as  matter  of  law. 
The  Jurors  were  drawn  fi-om  box  No.  1,  and 
Blips  of  paper  upon  which  names  were  written 
after  being  drawn  out  and  copied  as  Jurors 
were  placed  in  box  No.  2. 

The  sheriff  and  Justices  of  the  peace  made 
no  formal  return  to  the  register  of  deeds  of 
what  they  had  done  in  drawing  the  said 
names,  and  that  the  register  of  deeds  gave  a 
list  of  the  Jurors  thus  drawn,  with  the  usual 
order,  to  summon  16  Jurors,  to  the  sheriff, 
and  that  the  register  of  deeds  Issued  no  for- 
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ids!  written  order  for  the  Jastlces  of  the 
peace  and  the  sheriff  to  meet  for  the  drawing 
of  the  Jury,  but  called  them  over  the  tele- 
Iihone,  and  they  did  actually  appear  as  above 
set  out  In  response  to  the  call  of  the  register 
of  deeds. 

There  were  several  exceptions  to  the  re- 
fusal to  give  several  prayers  for  instructions, 
all  of  which  relate  to  the  principle  In  the  fol- 
lowing prayer  for  instruction  which  was  re- 
fused: 

"It  you  find  by  the  greater  weU^ht  of  the  evi- 
dence that  the  plaintiffs  were  the  owners  ot  the 
■trip  of  land  aUeged  to  have  been  taken  by  the 
defendant,  then  I  charge  von  that  the  damages 
that  the  plaintiffs  are  entitled  to  recover  would 
be  the  actnal  valne  of  the  land  taken  at  the 
time  of  its  taking,  and  in  assessing  these  dam- 
ages it  would  be  your  duty  to  take  into  con- 
sideration the  value  of  the  plaintiffs*  property 
immediately  before  the  taking  and  immediately 
after  the  taking,  taking  into  consideration  any 
enhancement  in  value  of  the,  plaintiffs'  property 
by  reason  of  the  improvements  which  the  de- 
fendant alleges  that  it  made  in  widening  Pitt 
street.  If  the  Improvement  has  increased  the 
value  of  plaintiffs'  property,  and  you  find  that 
the  plaintiffs*  property  has  been  benefited  more 
than  damaged,  then  the  plaintiffs  would  not  be 
entitled  to  recover  anything,  and  it  would  be 
your  duty  to  answer  the  issue  as  to  damages 
'Nothing,'  or  if  you  find  that  the  benefits  which 
the  plaintiffs  have  received,  if  you  find  that  they 
have  received  any,  equalise  the  damage  which 
they  have  suffered,  that  is  to  say,  that  the 
benefits  accruing  to  the  plaintiffs  by  reason  of 
the  improvements  made  by  the  defendant  in 
widening  the  street  are  equal  to  the  damages 
which  you  find  that  plaintiffs  suffered,  if  you 
find  they  suffered  any,  then  it  would  be  your 
duty  to  answer  the  issue  as  to  damages  'Noth- 
ing.*" 

His  honor  charged  the  Jury  as  to  the  meas- 
ure of  damages  as  foUows: 

"The  measure  of  damages  in  this  particular 
case  is  the  difference  between  the  reasonable 
market  value  of  this  lot  of  Lanier's  before  this 
'  strip  of  land  was  taken  and  the  reasonable 
market  value  of  this  lot  immediately  after  it 
was  taken,  and  the  difference  between  the  two 
would  be  the  measure  ot  the  damages,  tbat  is,' 
whatever  you  may  find  that  to  be,  less  such- pe- 
culiar benefits  and  advantages  as  have  accrued 
to  the  land  in  controversy,  not  common  to  all 
other  people  who  live  on  that  street  which  it 
improved.  It  does  not  mean  that,  because  one 
man  has  special  benefits  and  two  or  three  oth- 
ers or  all  others  have  special  benefits,  it  must 
be  some  special  benefit,  gome  special  advantage, 
that  is  not  common  and  peculiar  to  every  other 
lan<i  or  property  along  the  street." 

The  defendant  excepted. 

The  Jury  returned  a  .verdict  assessing  the 
plaintiffs'  damages  at  $750,  and  the  defend- 
ant appealed  from  the  Judgment  rendered 
thereon. 

Albion  Dnnn.  of  Greenville,  for  appellant. 
D.  M.  Clark  and  J.  Conrad  Lanier,  botb  ot 
Greenville,  for  appellees. 

ALLEN,  J.  The  defendant  does  not  allege 
tbat  there  was  any  corruption  or  intentional 
misconduct  In  the  drawing  of  the  Jury,  or 
that  anything  was  done  prejudicial  to  the 
development  of  Its  Viefense.  On  the  contrary, 
the  defendant  announced  its  readiness  for 
trial,  and,  so  far  as  the  record  shows,  the 


trial  was  had  beffore  an  Impartial  Jury,  sat- 
isfactory to  the  defendant 

[1]  We  may  then  deal  with  the  legal  qnee- 
tlons  raised  by  the  challenge  to  the  array  un- 
influenced by  other  considerations,  and  they 
Involve  a  construction  of  section  1963  of  the 
Revisal,  which  reads  as  follows : 

"If  the  commissioners  for  any  cause  fall  to 
draw  a  Jury  for  any  term  of  the  superior  court, 
regular  or  special,  the  sheriff  of  the  county  and 
the  clerk  of  the  commissioners  in  the  presenoe 
of,  and  assisted  by  two  justices  of  the  peace  of 
the  county,  shall  draw  such  jury  io  the  manner 
above  prescribed ;  and  if  a  special  term  ahall 
continue  for  more  than  two  weeks,  then  for  the 
weeks  exceeding  [the]  two,  a  Jury  or  juries  msir 
be  drawn  as  in  this  section  provided. 

Tbe  challenge  of  the  defendant  -is  on  two 
grounds:  (1)  Tbat  the  Jury  was  drawn  wltliin 
leas  than  20  days  of  the  term  of  court;  (2> 
that  the  sheriff  of  the  county  was  not  i»es- 
«it  In  perscm  at  the  drawing,  and  wma  vep- 
resented  by  bis  deputy. 

It  Is  to  be  obtwrved  In  the  first  place  tliat 
the  section  under  whldi  this  Jury  was  drawn 
does  not  require  the  Idnty  to  be  perf<»Txied 
20  days  before  a  term  ot  court,  and  tliat 
there  Is  no  Umltatlmi  as  to  time  in  tlw  sec- 
tion. 

A  preceding  section  (section  1958)  does  re- 
quire the  commlssionera  to  draw  a  Jory  "at 
least  twenty  days  before  each  regular  or  spe- 
cial term  of  the  superior  court,"  and  in  tbat 
and  succeeding  sections  the  manner  of  per- 
forming the  duty  is  minutely  prescribed,  anA 
it  further  appears  in  the  section  above  qnot- 
eid  (1963)  that  the  derk,  sheriff,  and  Justices 
"shall  draw  sodi  Jury  in  the  manner  above 
prescribed." 

Note  that  the  section  does  not  say  "nt  tlie 
time,  and  in  the  manner  abote  prescribed," 
and  for  the  reason  that  the  oommissioners 
had  all  of  the  time  up  to  20  days  before  court 
within  which  to  draw  a  Jury,  and  it  was  only 
upon  their  failure  that  the  clerk  and  other 
officers  had  the  power  to  act,  whldi  of  ne- 
cessity must  be  within  the  20  days. 

If,  however,  the  time  for  the  performance 
of  the  duty  was  fixed  by  statute-,  we  would 
not  consider  it  material  on  this  record,  as  no 
rights  have  been  prejudiced,  and  wonld  fol- 
low the  rule  in  Moore  v.  Gnano  Oo.,  130  N. 
C.  235,  41  S.  E.  296,  where  the  court  says: 

"The  action  of  the  commissioners,  as  to  time 
and  place  of  drawing  the  jury  or  revising  the 
jury  list  is  concerned,  the  statute  is  considesed 
directory ;  and  while  it  is  their  duty  to  do 
these  things  at  the  time  and  place  the  law  di- 
rects them  to  be  done,  still,  if  they  are  not 
done  when  and  where  they  should  be,  but  are 
properly  done  at  another  time  and  place,  they 
will  be  treated  as  irregularities.  This  is  because 
the  law  directs  the  commisaioners  to  neriortn 
these  duties,  and  to  prevent  delay  in  the  admin- 
istration of  justice  such  acts  are  held  to  be  di- 
rectory, and  where  no  injustice  appears  to  have 
been  done  by  such  irregularity,  the  court  will, 
it  seems,  not  make  such  irregularity  a  caose 
for  discharging  the  panel." 

[2]  The  second  objection  to  the  Jury  pre- 
sents greater  difficulty,  and  its  correct  de- 
termination depends  on  wlietlier  "sheriff  ot 
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the  county"  as  naed  in  the  section  refers  to 
the  office,  or  to  the  man  holding  the  office, 
and.  If  It  refers  to  the  office,  whether  the  duty 
to  be  performed  Is  one  properly  belonging  to 
a  depnty. 

If  the  sections  of  the  Revlsal  referring  to 
the  duties  of  sheriff  are  examined  (and  there 
are  many  of  them),  It  will  be  fonnd  that  dep- 
uty sheriffs  are  mentioned  In  only  two  or 
three.  Th«  direction  la  almost  Invariably 
that  "the  sheriff  shall,"  etc.,  and  as  said  In 
35  Cyc  148&: 

"The  statutes  frequently  use  the  word  'sheriff' 
as  a  generic  term,  includinit  not  only  the  sheriff 
proper,  but  also  deputy  sheriffs." 

It  Is  also  generally  recognized  that  the 
ministerial'  dutlf>s  of  the  sheriff  may  be  per- 
formed  by  the  deputy,  who  acts  for  the  sher- 
iff and  in  his  name. 

Again,  quoting  from  85  Oyc.  1516: 

"While  the  Judicial  functions  of  a  sheriff  can- 
not be  delegated  to  another,  the  ministerial  du- 
ties of  the  office  may  be  performed  by  a  deputy 
■heriS  or  undersberiff,  who,  however,  performs 
the  duties  delegated  to  him,  not  In  his  own  name 
or  right,  but  as  the  representative  of  the  sher- 
iff, although  he  is  recognized  as  a  public  officer. 
There  are  two  Icinds  of  deputies  well  known 
in  ipractice:  (1)  A  general  deputy  or  under- 
■henff,  who,  by  virtue  of  his  appomtment,  has 
authority  to  execute*  all  the  ordinary  duties  of 
the  sheriff,  and  who  executes  process  without 
special  power  from  the  sheriff;  and  (2)  a  spe- 
cial deputy,  who  is  an  officer  pro  hac  vice  to 
execute  a  particular  writ  in  some  certain  action, 
and  who  acts  under  a  specific,  and  not  a  gen- 
eral, appointment  of  authority." 

"Deputy  sheriffs  are  of  two  kinds:  (a)  A 
general  deputy,  or  undersheriff,  who,  by  virtue 
of  his  appointment,  has  authority  to  execute 
an  the  ordinary  duties  of  the  ofleo  of  sheriff 
(Com.  Dig.  tit.  'Viscount,'  542,  B.  1) ;  one  who 
executes  process  without  special  autiiority  from 
the  sheriff,  and  may  even  delegate  authority  in 
the  name  of  the  sheriff  or  its  execution  to  a 
special  deputy,  (b)  A  special  deputy,  who  is 
an  officer  pro  bac  vice,  to  execute  a  particular 
writ  on  some  certain  occssion,  but  acte  under  a 

Secific,  and  not  a  general,  appointment  and  au- 
ority.  AUen  v.  Smith,  12  N.  J.  Law  (7 
Halst.)  169,  162.  The  deputy  is  an  officer  co- 
eval in  point  of  antiquity  with  the  sheriff.  The 
creation  of  deputies  arises  from  an  impossibility 
of  the  sheriff's  performing  all  the  dunes  of  his 
office  in  person.  The  powers  of  the  deputy  have 
consequently  been  ascertained  at  an  eariy  date. 
The  general  criterion  by  which  to  test  his  au- 
tbori^  is  declared  in  the  case  of  Levett  v.  Far- 
rar,  Cro.  Elis.  2di,  in  which  the  court  said  that, 
if  a  writ  be  directed  to  the  sheriff  by  the  name 
of  his  office,  and  not  by  a  particular  name,  and 
doth  not  expressly  command  him  to  execute  it 
in  person,  the  undersheriff  may  execute  it  Til- 
lotson  V.  (Jheetham  ffl.  Y.)  2  Johns.  63,  70."  8 
Words  and  Phrases,  2009. 

[}]  If  the  deputy  cannot  at  least  perform 
ministerial  duties  for  the  sheriff,  why  hare 
one?  .  Of  what  use  is  the  deputy,  if  the  sher- 
iff must  always  be  present  In  the  execution 
ot  every  duty? 

Deputies,  known  as  undersherlffs,  are  ap- 
pointed because  the  duties  of  the  sheriff  are 
more  than  one  man  can  perform,  and  these 
duties  frequently  require  action  at  different 
places  at  the  same  time,  and  the  transaction 
of  pnbllc  business  would  be  greatly  impeded. 


if  their  acts,  In  proper  cases,  were  regarded 
as  Invalid,  and  without  authority  of  law. 

The  duties  to  be  performed  In  the  present 
case,  while  Important,  were  "simple,  requiring 
DO  exercise  of  Judgment,  and  consisted  in 
standing  by  with  three  other  officers  and  see- 
ing a  boy  under  ten  years  of  age  take  a 
scroll  from  one  Jury  box  and  place  it  in  an- 
other. The  officers  had  no  power  to  pass  up- 
on the  competency  of  those  drawn,  and  it 
does  not  appear  that  any  name  drawn  from 
the  first  box  was  disqualified,  or  that  this 
name  was  not  placed  on  the  list,  drawn  for 
the  term.  In  our  opinion,  the  duty  was  min- 
isterial, and  one  the  deputy  could  perform. 

[4]  Counsel  for  the  defendant  have  pre- 
sented respectable  authority  supporting  the 
principle  embraced  In  his  prayer  for  instruc- 
tion, and  in  opposition  to  the  instruction  giv- 
en by  bis  honor,  but  we  have  adhered  to  the 
rule,  in  line  with  the  weight  of  authority, 
that  in  the  assessment  of  damages  for  land 
taken  for  a  public  Improvement  the  measure 
of  damages  Is  the  difference  in  value  before 
and  after  the  taking,  less  the  special  bene- 
fits, and  that  Increased  value  to  the  land  en- 
Joyed  In  common  with  othera  affected  by  the 
improvement  Is  not  a  special  benefit 

The  question  was  considered  at  the  last 
term  tn  Campbell  v.  Com'rs  of  Davie  County, 
173  N.  C.  — ,  92  S.  B.  323,  in  which,  after 
laying  down  the  rule  that  special  benefits  are 
those  not  common  to  othera,  Clark,  C.  J„ 
says: 

"This  is  the  rule  laid  down  In  Bauman  v. 
Boes,  167  U.  S.  648,  17  Sup.  Ct.  966,  42  L.  Ed. 
270,  in  an  exhaustive  opinion,  and  the  same 
rule  has  been  applied  in  this  state.  Asheville 
V.  Johnston,  71  N.  C.  398;  BaUroad  v.  Wick- 
er, 74  N.  0.  220;  Ballroad  v.  Land  Co.,  133 
N.  C.  266,  45  S.  E.  580;  Best  v.  Cabarrus, 
152  N.  C.  531,  67  S.  E.  1066;  BaUroad  v. 
Armfield.  167  N.  C.  464,  83  S.  E.  809 ;  also  2 
Iiewis  on  Em.  Dom.  1187,  par.  691." 

We  are  less  inclined  to  change  the  rule 
since  it  was  held  in  Miller  v.  Asheville,  112 
N.  0.  768,  16  S.  E.  762,  that  It  was  within 
the  power  of  the  General  Assembly  to  pro- 
vide by  statute  that  the  damages  should  be 
reduced  "not  merely  by  the  benefits  special 
to  the  plaintiff,  but  by  all  the  benefits  ac- 
cruing to  him  either  special  or  in  common 
with  othera"  (Campbell  ▼.  Com'ra),  and  the 
legislative  body  has  declined  to  Act 

We  have  examined  the  other  exceptions, 
and  find  none  Justifying  a  new  trial. 

No  error. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  the  challenge'  to  the  array  should  have 
been  sustained  upon  the  ground  that  the  Ju- 
rors were  not  drawn  by  the  peraons  author- 
ized and  designated  by  the  statute.  The  stat- 
ute (section  1968)  is  express  that  the  sheriff 
of  the  coimty  and  the  clerk  of  the  commis- 
sioners In  the  presence  of  and  assisted  by 
two  Justices  of  the  peace  shall  draw  the  Jury, 
The  sheriff  was  not  present  and  did  not  as- 
sist in  the  drawing,  but,  upon  being  notified 
by  the  clerk  to  the  board  of  county  oowmis- 
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sioners  that  a  Jury  would  hare  to  be  drawn, 
simply  told  J.  L.  Taylor,  his  deputy,  "to  go 
help  draw  a  Jury."  I  think  the  provisions  of 
the  statute  are  mandatory  and  the  duties 
nondelegable,  and  that  the  sheriff  has  no 
more  power  to  appoint  another  to  act  for  him 
than  a  member  of  the  board  of  commission- 
ers or  the  derk  of  the  board  or  the  Justices 
of  the  peace  would  have. 

This  is  not  the  case  of  summoning  tales- 
men under  the  supervision  and  direction  of 
the  court  It  is  drawing  the  regular  panel 
of  Jurors  from  the  body  of  the  county  from 
which  the  grand  Jurors  as  well  as  petit  Ju- 
rors are  to  be  selected.  The  persons  author- 
ized to  perform  this  Important  function  are 
selected  because  of  their  indiridual  personal- 
ity and  supposed  responsibility  and  integrity. 
The  Jurors  selected  may  be  called  upon  and 
pass  upon  a  man's  life  or  death. 

To  draw  the  Jurors  from  the  box  la  a  Ju- 
dicial function  of  grave  importance  requiring 
men  of  undoubted  Integrity  in  order  to  pre- 
vent frauds.  The  discharge  of  this  duty  Is 
intrusted  to  two  Judicial  of&cers  and  two  "lay 
Judges,"  the  clerk  of  the  board  and  the  sher- 
iff of  the  county. 

From  time  immemorial  the  office  of  sheriff 
has  been  recognized  as  one  of  great  trust  and 
responsibility,  and  he  who  fills  it  Is  elected 
by  the  people  of  his  county,  and  has  the 
staijap  of  their  approval  and  the  seal  of  their 
confidence.  It  is  very  appropriate  that  be 
should  be  named  as  one  to  discharge  such 
an  important  duty  as  drawing  the  Jurors  who 
are  to  determine  matters  affecting  the  life, 
liberty,  and  property  of  their  fellow  citizens. 
There  is  no  such  office  as  "deputy  sheriff" 
created  by  law.  He  is  the  sheriff's  appoin- 
tee, and  there  is  no  limit  to  the  number  he 
may  appoint,  as  they  are  paid  by  him. 

Trials  by  Jury  lie  at  the  very  foundation 
of  our  system  of  Jurisprudence,  and  it  is  of 
vital  importance  to  the  welfare  and  safety  of 
the  state  that  the  drawing  of  the  Jurors 
should  be  conducted  by  those  appointed  by 
law  and  safeguarded  by  observing  the  provi- 
sions of  the  statute.  It  is  therefore  incon- 
ceivable to  me  that  the  Legislature  should 
have  contemplated  that  this  -solemn  duty 
could  be  delegated  by  the  sheriff  or  the  other 
responsible  ofiidals  to  whom  its  discharge  is 
intrusted. 

WALKER,  J.,  concurs  in  this  opinion. 


(174    N.    C.    306) 

CROOM    V.    WHITEHEAD. 


(No.    170.) 


(Supreme  Court  of  North  Caroliiia.     Oct.  17, 
1017.) 

1.  Evidence  «=>366(12)  —  Rbcobds  —  Pateb- 

NITY. 

In  an  action  wherein  the  question  of  pa> 
ternity  of  plaintiff's  father  is  involved,  a  rec- 
ord of  a  deed  to  plaintiff's  father  with  the  8Ui> 
name  of  the  grantee  erased  and  the  surname  of 
one  claimed  by  plaintiff  to  be  his  father's  father 


interlined  was  inadmissible,  in  the  absence  ot 
evidence  as  to  when  or  by  whom  made  or  that 
the  oriKlnal  deed  contained  the  same  correctioD. 

2.  Appeal  and  Ebbob  <8=>1050(1)— Habuuss 
B^BBOB— Evidence. 

In  an  action  where  the  evidence  was  dose, 
as  to  the  paternit;^  of  plaintiff's  father,  the 
introduction  in  evidence  of  an  inadmissible 
record  of  a  deed  in  which  the  surname  of  the 
grantee  was  erased  and  the  surname  of  one 
claimed  by  plaintiff  to  be  his  father's  father  in- 
terlined cannot  be  held  to  be  harmless. 

3.  Bastabds  €=35— Declabationb  of  Motheb 
— PATEKNmr  or  Child. 

Declarations  of  a  wife  that  a  child  born  in 
wedlock  is  not  the  child  of  her  husband  ia  in- 
competent to  prove  paternity  of  the  child. 

4.  Slaves  ®=»25— Lsoalization  of  Ibbux— 
Statutes. 

Where  a  man  and  woman,  being  slaves,  lived 
together  as  husband  and  wife  at  the  birth  of 
issue,  and  the  relation  existed  at  the  ratificatioa 
of  the  act  of  1866  (Pub.  Laws  1866,  c.  40).  they 
are  married  in  law  from  the  commencement  of 
the  cohabitation,  and  the  issue  is  legitimate. 

6.  Slaves  ^=>25— Legalization  of  Ibsde— 
Stattjtbs. 
Cohabitation  existing  at  the  birth  of  the 
child  and  the  paternity  of  the  party  from  whom, 
property  is  claimed  are  essential  under  the- 
act  of  1879  (Pub.  Laws  1879,  c.  73,  now  Can- 
ons of  Descents,  rule  13)  relating  to  descent 
to  children  of  slaves. 

6.  Slaves  <=>25=— Leoalizatiow  of  Issue— 
Descent— Statutes— CoNSTBtrcnoN. 

Under  both  ratification'  of  the  act  of  1866, 
legalizing  marriages  of  slaves,  and  the  act  of' 
1879  (now  Canons  of  Descents,  rule  13)  re- 
lating to  descent  of  property  to  children  _  of 
slaves.  It  was  not  Intended  that  cohabitation 
should  be  in  strict  personal  fidelity. 

7.  Slaves  «=»25— Declabations  as  to  Pa- 
tebnitt  —  Statutes  Distinooished  — 
Slaves. 

As  regards  declarations  of  parents,  ratifi- 
cation of  the  act  of  1866  deals  with  marriage, 
and  because  thereof  children  are  legitimate,, 
while  act  of  1879  (now  Canons  of  Deacenta,. 
rule  13)  does  not  validate  cohabitation,  but  con- 
fers the  right  to  inherit  estates  of  parents. 

8.  Slaves  «=»25— Validated  CoiiABrrATioN 
— Declabation  of  Parents  as  to  Iixeoit- 

IMACT. 

A  marriage  under  the  act  of  1896  validat- 
ing cohabitation  makes  prior  issue  chiliiren 
bom  in  wedlock,  and  declarations  of  a  parent 
tending  to  prove  illegitimacy  .are  incompetent. 

9.  Tbial  «=»207  — Evidence  — Mabbiaoe  of 
Slaves  —  Declabations  of  Pabknts  — In- 

STBrCTIONS. 

Where  the  evidence  is  conflicting  as  to  mai^ 
risKe  under  the  act  of  1866,  validating  cohabi- 
tation, declarations  of  a  parent  tending  to- 
show  illegitimacy  of  issue  may  be  introduced, 
but  the  jury  should  be  instructed  to  disregard 
them  if  they  found  a  marriage  under  such  act. 

10.  Slaves  i8=>25— Reputation  of  Mabbiaoe 
—Evidence. 

To  prove  illegitimacy  of  a  slave's  child,  it  is 
error  to  permit  witnesses  to  say  that  they  had 
not  heard  of  the  parents  living  aa  husband  and' 
wife  without  atating  the  reputation  aa  to  the 
fact  or  that  they  knew  it 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Cox,  Judge. 

Action  by  Isaac  Croom  against  Tj.  H.  White- 
head. Judgment  for  defendant,  and  plain- 
tiff appeals.    New  trial. 
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This  action  Is  for  the  recovery  of  a  tract 
of  land.  The  land  belcwged  to  Bobert  Croom, 
and  the  plaintiff  claims  that  upon  the  death 
of  Robert  Croom  the  land  descended  to  Rob- 
«rt'a  son,  Isaiah  Croom,  who  was  the  father 
of  the  plalntlfr,  Isaac  Croom,  to  whom  It  de- 
scended npon  the  death  of  his  father,  Isaiah. 
The  defendant  denied  plaintiff's  right  to  pos- 
session upon  the  ground  that  Isaiah  Croom 
was  not  the  son  of  Robert  Croom.  The  ap- 
ix^al  Involvee  the  trial  of  the  Issue  whether 
Isaiah  Croom,  the  father  of  plaintiff,  Isaac 
Croom,  was  the  son  of  Robert  Croom. 

Robert  Croom  and  Susan  Croom,  alleged 
by  the  plaintiff,  Isaac  Croom,  to  be  his  grand- 
father and  grandmother,  were  slaves.  The 
evidence'.of  thie  plaintiff  tends  to  show  that 
they  lived  together  as  man  and  wife  for  sev- 
eral years  prior  to  the  Civil  War,  during 
which  period  the  plaintifTs  father,  Isaiah 
Croom,  was  born;  that  they  ccmtinued  to 
live  together  as  man  and  vrife  until  Bobert 
"was  carried  South  after  the  first  raid  of  the 
Yankees";  that  when  Bobert  Croom  was 
carried  South  Susan  had  a  little  black  boy, 
Isaiah,  father  of  plaintiff ;  that  directly  after 
the  war  Robert  came  back,  and  Susan  then 
bad  two  other  children;  that  Bobert  and 
Susan  lived  together  after  he  came  back,  and 
after  a  year  or  two  Bobert  and  Snsan  moved 
near  Etover;  that  after  the  war  Robert 
Croom  and  Susan  Croom  were  married  by  a 
Justice  of  the  peace,  Nathan  McDanlel. 

The  evidence  of  the  defendant  tended  to 
prove  that  Bobert  and  Susan  did  not  live 
together  as  husband  and  wife,  and  that  one 
Wood  and  not  Bobert  Croom  was  the  father 
of  Isaiah.  The  defendant  was  permitted  to 
introduce  the  declarations  of  Susan,  mother 
of  Isaiah,  that  Wood  was  his  father,  and 
the  plaintiff  excepted. 

W.  H.  Waters,  a  witness  for  defendant, 
testified  that  Susan  told  him  Wood  was  the 
father  of  Isaiah,  and  that  Isaiah  was  known 
as  I^iah  Wood. 

The  defendant,  in  corroboration  of  the  wit- 
ness, offered  in  evidence  Deed  Book  No.  159, 
page  132,  f ronk  the  office  of  the  register  of 
Deeds  of  Craven  county,  showing  a  deed 
dated  June  1,  1888,  from  Mark  McClesse  to 
Isaiah  Croom,  the  word  "Croom"  being  in- 
terlined in  place  of  the  word  "Wood,"  erased. 
.  Objection  by  plaintiff.  Objection  over- 
ruled, and  the  plaintiff  excepted.  There  was 
a  rerdict  and  judgment  for  the  defendant, 
and  the  plaintiff  appealed. 

Dickinson  &  Land,  of  Goldsboro,  and  Bouse 
k  Bouse,  of  Kinston,  for  appellant.  D.  L. 
Ward  and  D.  E.  Henderson,  both  of  Newbern, 
for  appellee. 

ALLEN,  J.  (1  ]  There  Is  no  principle  which 
trill  sustain  the  ruling  of  his  honor  admit- 
ting in  evidence  the  record  of  the  deed  from 
Mark  McClesse  to  Isaiah  Croom,  on  which  It 
appears  "Wood,"  which  was  first  written,  was 


stricken  out,  and  "Croom"  written  in  its 
place.  It  is  not  shown  who  made  the  change, 
when  it  was  made,  or  by  whose  authority, 
and  there  Is  no  evidence  that  there  was  a 
similar  erasure  and  interlineation  on  the 
original  deed,  or  that  Isaiah  Croom  or  the 
plaintiff  knew  of  the  condition  of  the  record, 
and  neither  claimed  under  a  deed  to  Isaiah 
Wood. 

So  far  as  we  can  see,  the  register  of  deed^, 
when  copying  the  deed  on  the  record,  by  mis- 
take first  wrote  Isaiah  Wood  as  the  grantee 
in  the  deed,  and  at  once  corrected  the  mis- 
take by  writing  Isaiah  Croom,  the  true  gran- 
tee. 

His  honor  admitted  the  evidence,  and  told 
the  jury  it  was  ta  corroboration  of  a  witness 
who  testified  that  the  mother  of  Isaiah  told 
him  tliat  Wood  was  his  father,  and  after- 
wards in  his  charge  he  called  the  evidence  to 
the  attention  of  the  jury  and  told  them  to 
take  It  "into  consideration  in  determining 
whether  this  boy  was  the  son  of  Bobert  o;^ 
the  son  of  a  man  named  Wood." 

[2]  The  evidence  was  conflicting  as  to  the 
paternity  6t  Isaiah,  and  when  this  promi- 
nence was  given  to  the  change  in  the  record, 
which  was  doubtless  used  before  the  jury  as 
a  declaration  of  the  register  of  deeds,  we  can- 
not say  the  error  is  harmless. 

This  is  sufficient  to  dispose  of  the  appeal, 
but  there  are  other  questions  of  evidence  we 
will  consider,  as  they  will  necessarily  arise 
on  another  trial. 

[3]  The  defendant  was  permitted  to  intro^ 
duce  the  declarations  of  the  mother  of  Isaiah 
to  the  effect  he  was  the  son  of  one  Wood,  and 
not  of  Bobert  Croom.  The  competency  of 
this  evidence  depends  aa  the  legal  status  ex- 
isting between  Bobert  and  Susan  Croom  at 
the  birth  of  Isaiah,  because,  if  they  were  then 
married,  and  Isaiah  was  bom  in  wedlock, 
the  declarations  of  the  mother  made  in  1911 
or  1912- would  not  be  competent  to  prove  that 
Isaiah  was  not  the  son  of  Bobert.  West  T. 
Redmond,  171  N.  O.   742,  88  S.  E.  341. 

Robert  and  Susan  were  slaves,  and  the  evi- 
dence of  the  plaintiff  tended  to  prove  that 
they  were  cohabiting  as  man  and  wife  when 
Isaiah  was  bom,  and  that  this  relationship 
continued  up  to  and  after  the  ratification  of 
the  act  of  1866  (Pub.  Laws  1866,  c.  40), 
which  is  as  follows: 

"In  all  cases  when  a  man  and  woman,  both 
or  one  of  whom  were  lately  slaves  and  are  now 
eiaancipa£ed,  now  cohabit  together  in  the  ra- 
tion of  husband  and  wife,  the  parties  shall  be 
deemed  to  have  been  lawfully  married' as  man 
and  wife  at' the  time  of  the  commencement  of 
such  cohabitation,  although  they  may  not  have 
been  married  in  ■  due  form  of  law.  And  all 
persons  whose  cohabitation  is  hereby  ratified 
into  a  state  of  marriage,  shall  go  before  the 
clerk  of  the  court  of  pleas  and  quarter  sessions 
of  the  county  in  which  they  reside,  at  his  of- 
fice, or  before  some  justice  of  the  peace,  and  ac- 
knowledge the  fact  of  such  cohabitation,  and 
the  time  of  its  commencement;  and  the  clerk 
shall  enter  the  same  in  a  book  kept  for  that 
purpose; .  and  U.ihv  acknowledgment  be  made 


Digitized  by 


Google 


856 


US  SOUTHEASTBRN  RBPORTEB 


(N.C. 


before  a  justice  of  the  peace,  such  justice  shall 
report  tlie  same  in  writing  to  the  clerk  of  the 
court  of  pleas  and  quarter  sesaions,  and  the 
clerk  shall  enter  the  same  as  though  the  ac- 
knowledgment had  been  made  before  him;  and 
such  entry  shall  be  deemed  prima  facie  evidence 
of  all  the  allegations  therein  contained." 

This  statute  was  considered  in  State  T. 
Harris,  63  N.  C.  11,  and  the  court  said: 

"The  substance  of  marriage,  the  consent  of 
the  parties,  existing,  it  was  as  clearly  within 
the  power  of  the  Liiegislature  to  dispense  with 
any  particular  formality,  as  it  was  to  prescribe 
such.  This  neither  made  nor  impaired  the 
contract,  but  gave  effect  to  the  parties'  consent, 
and  recognized  as  a  legal  relation  that  which 
the  parties  had  constituted  a  natural  one.  So 
that,  by  force  of  the  original  consent  of  the  par- 
ties while  they  were  slaves,  renewed  after  they 
became  free,  and  by  the  performance  of  what 
was  required  by  the  statute,  they  became  to  all 
intents  and  purposes  man  and  wife.  This  would 
be  so  upon  the  strictest  construction;  much 
more,  then,  upon  the  liberal  construction  which 
should  be  given  to  a  statute  of  great  public 
necessity,  affecting  the  domestic  relations  of 
one-third  of  our  people,  and  the  morals  of  so- 
ciety in  general." 

Soon  thereafter  It  was  held  In  State  v. 
Adams,  65  N.  C.  B38,  which  was  followed  In 
State  ▼.  Whltford,  86  N.  C.  639,  and  In  Long 
V.  Barnes,  87  N.  O.  882,  that  going  before 
the  clerk  or  a  Justice  of  the  peace  was  not  es- 
sential to  the  marriage,  and  In  State  t.  Mel- 
ton, 120  N.  C.  595,  26  S.  E.  983,  that  consent 
followed  by  cohabitation,  existing  when  the 
act  of  1866  was  ratified,  constituted  a  valid 
marriage. 

[4]  It  Is  necessary  that  the  cohabitation 
should  exist  at  the  time  of  the  ratification  of 
the  act,  because  by  its  terms  It  only  applies 
to  those  who  "now  cohabit  together  in  the  re- 
lation of  husband  and  wife,"  and  the  statute 
operates  retrospectively  by  reason  of  the  lan- 
guage "shall  be  deemed  to  have  been  lawfully 
married  as  man  and  wife  at  the  time  of  the 
commencement  of  such  cohabitation." 

The  validity  of  the  retrospective  feature  of 
the  statute  was  recognized  In  Baity  v.  Cran- 
flU,  91  N.  O.  298,  49  Am.  Bep.  641,  and  Is  sup- 
ported by  the  reasoning  in  the  other  cases 
dted,  and  It  Is  said  In  State  v.  Whltford,  86 
N.  C.  639,  that  Uvlng  together  after  the  raUfl- 
catlon  of  the  act  Is  "plenary,"  and  In  Long  v. 
Barnes,  87  N.  C.  332,  "conclusive"  evidence 
of  consent. 

The  result  of  these  cases  Is  that  under  the 
act  of  1866,  If  It  Is  shown  that  the  man  and 
woman,  being  slaves,  lived  together  as  hus- 
band and  wife  at  the  birth  of  issue,  and  It 
this  relationship  existed  at  the  time  of  the 
ratification  of  the  act,  then  they  are  In  law 
husband  and  wife  from  the  commencement 
of  the  cohabitation,  and  the  Issue  Is  legiti- 
mate and  bom  In  wedlock. 

Under  this  construction  of  the  act  many 
children  bom  of  slaves,  who  had  lived  as 
husband  and  wife,  were  declared  Illegitimate 
because  one  or  both  of  the  parents  had  died 
before  the  ratification  of  the  act,  or  oh  ac- 
count of  Inability  to  make  proof  of  cohabita- 
tion existing  at  that  tlmej  and  to  meet  this 


coudltloh  the  act  of  18T9  (Pub.  Laws  18T9, 
c.  73)  was  passed,  now  rule  18  of  the  Canons 
of  Descents,  which  Is  as  follows: 

"The  children  of  colored  parents  bom  at  any 
time  before  th«  first  day  of  January,  one  thou- 
sand eight  hundred  and  sixty-eight,  of  parents 
living  together  as  man  and  wife,  are  herebj 
declared  legitimate  and  children  of  such  parents 
of  either  one  of  them,  with  all  the  rights  of 
heirs  at  law  and  next  of  kin,  with  respect  to 
the  estate  or  estates  of  any  such  parents,  or  ei- 
ther one  of  them.  If  such  children  be  dead  their 
issue  shall  represent  them  with  all  the  righti 
of  heirs  at  law  and  next  of  kin  provided  by  this 
section  for  their  deceased  parents  of  ather  of 
them  if  they  had  been  living,  and  the  provision 
of  this  section  shall  apply  to  the  estate  of  sndi 
children  as  are  now  deceased  or  otherwise." 

[(,  I]  The  two  essential  conditions  necessa- 
ry to  give  effect  to  this  last  act  are  "cohabi- 
tation subsisting  at  the  birth  of  the  child, 
and  the  paternity  of  the  party  from  whom 
the  property  claimed  Is  derived"  (Woodard  v. 
Blue,  103  N.  C.  116,  9  S.  B.  492;  s.  c..  Wood- 
ward v.  Same,  107  N.  C.  410,  12  S.  E.  453, 
10  L.  R.  A.  662,, 22  Am.  St.  Bep.  897),  and 
under  both  acts  the  cohabitation  must  be  ex- 
clusive In  the  sense  that  it  must  show  a  sin- 
gle, not  a  polygamous,  relation  ^rand>  t. 
Walker,  102  N.  O.  40,  8  S.  E.  896). 

It  was  not  Intended  to  require  that  living 
together  as  husband  and  wife  should  be  "en- 
during or  In  strict  personal  fidelity  while  It 
continued"  (HaU  v.  Fleming,  93  S.  B.  72$  or 
that  a  single  act  of  InfldeUty  on  the  part  of 
the  parents  should  have  the  effect  of  destroy- 
ing the  provisions  of  the  statutes,  primarily 
enacted  to  legitimate  the  offspring. 

[7]  There  Is  this  marked  distinction  be- 
tween the  two  statutes,  which  Is  Important  In 
dealing  with  the  comi)etency  of  the  declara- 
tions of  a  parent  The  first  deals  with  mai^ 
rlage,  and  It  Is  because  the  relationship  of 
husband  and  wife  Is  estaldlahed  that  the 
children  bom  in  wedlodt  are  legitimate, 
while  the  act  of  1879  does  not  validate  the 
cohabitation,  but  simply  confers  the  right  to 
Inherit,  and  this  right  is  limited  to  the  estates 
of  the  parents.  Bettls  v.  Avery,  140  N.  C 
187,  52  S.  E.  584. 

[t,  I]  Appling  these  principles,  we  would 
hold  on  the  plalntifTs  evidence,  which,  if  be- 
lieved, shows  a  valid  marriage  under  the 
act  of  1866,  that  the  declarations  of  the  moth- 
er, tending  to  prove  Illegitimacy,  were  com- 
petent; but,  as  the  evidence  as  to  marriage 
Is  conflicting,  his  honor  could  not  do  other- 
wise than  admit  them,  but  he  ought  to  have 
instructed  the  Jury  in  connection  therewith  . 
that,  if  they  found  from  the  evidence  that 
Bobert  ahd  Susan  were  living  as  husband 
and  wife  when  Isaiah  was  born,  and  that  this 
status  existed  at  the  time  the  act  of  1866  wtu 
ratified,  then  they  were  husband  and  wife, 
and  in  that  event  they  should  exclude  these 
declarations  from  further  consideration. 

In  Woodard  v.  Blue,  supra,  where,  then 
was  no  marriage  under  the  act,  and  the  par- 
ty had  no  claim  under  the  act  of  1879,  if  at 
all,  declarations  of  the  mother  were  received. 
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In  mnrtn  r.  Bailey,  123  N.  O.  688,  31  S.  B. 
844,  supra,  and  in  Mebane  ▼.  Capebart,  127 
N.  C.  50,  37  S.  E.  84,  in  wblch  the  marriages 
were  ralid  under  tbe  act  of  1866,  evidence  of 
quarrels  between  the  husband  and  wife  as  to 
tbe  paternity  of  the  child  and  declarations  of 
the  mother  tending  to  show  illegitimacy  were 
admitted,  but  the  distinction  we  haye  endear- 
ored  to  point  out  was  not  considered,  and  in 
tbe  later  case  both  Woodard  t.  Blue,  under 
the  act  of  1879,.  and  Erwln  ▼.  Bailey,  under 
the  Act  of  1866,  are  cited  in  support  of  the 
ruling. 

[10]  The  question  of  the  admissibility  of 
general  reputation  to  prove  illegitimacy  is 
not  presented,  as  no  witness  was  asked  as  to 
tbe  reputation,  but  several  were  erroneously 
permitted  to  say  be  had  not  heard  of  Robert 
and  Susan  living  as  husband  and  wife  with- 
out stating  the  reputation  as  to  the  fact  or 
that  they  knew  It  See  on  this  point  Spaugb 
V.  Hartman,  150  N.  C.  456,  64  S.  B.  198,  and 
other  cases. 

New  trlaL 


(174    N.    C.    298) 

WALLS  V.  STRICKLAND.     (No.  123.) 

(Supreme  Court  of  North  .C!arolma.    Oct  17, 
1917.) 

HANOAurs  €=33(8)— Telephone  Goupaiiizs— 
IivBTALLino  Telephones. 
Laws  1907,  c.  966  (Revisal  1906,  (  1096), 
giving  "regulation  and  control"  of  tdephone 
companies  to  the  Corporation  Commission,  does' 
not  deprive  the  courts  of  the  jurisdiction  by 
niandamoa  to  compel  a  telephone  company  to 
install  a  telephone,  a  duty  arising  from  facts 
established. 

Appeal  from  Superior  Court  Lee  County; 
Allen,  Judge. 

Mandamus  by  G.  W.  Walls  to  compel  W.  J, 
Strickland  to  install  a  telephone.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  is  an  action  for  a  mandamus  to  com- 
pel tbe  defendants,  owners  of  a  telephone 
line,  to  Install  a  telephone.  Tbe  facts  are  set 
out  in  the  Judgment  tendered,  which  Is  as 
follows: 

"This  cause  coming  on  to  be  beard  before  the 
undersigned  judge  of  the  superior  court  at 
chambers,  and  being  heard,  and  it  appearing  that 
the  plaintiff  more  than  ten  days  before  the  re- 
turn date  of  tbe  summons  caused  summons  to 
be  served,  with  a  copy  of  his  complaint,  on  the 
defendant,  and  that  on  the  return  date  the 
parties  appeared,  and  the  defendant  demurred 
to  the  plaintifi's  complaint,  which  demurrer  was 
overruled  and  defendant  excepted,  and  the  de- 
fendant filed  answer,  and  that  upon  the  plead- 
ings the  parties  joined  issue,  which  was  heard 
upon  the  proofs  of  the  parties;  no  jury  trial 
being  demanded,  npon  considering  the  proofs  of- 
fered and  the  arguments  of  counsel,  the  court 
finds  the  facts  to  be: 

"(1)  That  the  plaintiff  is  engaged  in  buainesa 
in  Lee  county,  and  is  a  resident  thereof,  and  that 
tbe  defendant  is  a  resident  of  Chatham  county. 

"(2)  That  the  defendant  at  and  before  the 
commencement  of  this  action  was  and  now  is 
engaged  in  furnishing  telephone  service  to  the 
public  generally,  with  a  central  office  located 


at  Moncure,  N.  C,  with  lines  extending  tiom 
this  point  to  Pittsboro,  Merrv  Oaks,  Osgood, 
and  by  the  plaintiff's  place  of  business  at  Lock- 
vUIe  to  Sanford:  and  the  defendant  has  estab- 
lished regular  tariffs  for  residence  and  business 
service,  and  for  toU  messages  over  his  and  con- 
necting lines. 

"(3)  That  prior  to  May  20, 1917,  the  defendant 
furnished  sach  service  to  the  plainUff  at  regular 
rates. 

"(4)  That  on  said  date  the  defendant  discon- 
tinued said  service. 

"(6)  That  said  service  was  not  discontinned 
by  reason  of  any  improper  use  of  said  phone 
by  the  plaintiff,  or  by  reason  of  any  failure  of 
plaintifc  to  observe  any  rule  or  regulation  estab- 
Ushed  by  tiie  defendant  for  the  conduct  of  his 
telephone  business. 

"(6)  That  prior  to  the  institution  of  this  ac- 
tion the  plaintifl  tendered  to  the  defendant  aQ 
rents  due  and  the  regular  rental  for  one  month 
in  advance  for  a  business  phone  and  demanded 
that  the  defendant  render  him  service  without 
discrimination  and  under  the  same  rules  and  reg- 
ulations service  is  fnmished  to  other  patrons  of 
the  defendant 

"(7)  That  the  defendant  refused  and  still  re- 
fuses to  furnish  said  service  to  the  plaintiff. 

"Upon  the  foregoing  facts  the  court  doth  ad- 
judge: That  the  refusal  of  the  defendant  to 
furnish  service  to  the  plaintiff  on  the  same  terms 
and  under  tbe  same  conditions  it  is  furnished 
to  the  general  public  is  a  discrimination  against 
the  plautiff  by  the  defendant ;  that  said  defend- 
ant IS  hereby  directed  and  commanded  on  or  be- 
fore August  1,  1917,  to  install  a  telephone  in- 
strument in  the  plaintiffs  premises,  and  to  con- 
nect the  same  with  the  telephone  system  op- 
erated by  Uie  defendant,  and  on  and  after  date 
to  furnish  to  the  plaintiff  service  without  dis- 
crimination upon  the  same  terms  and  conditions 
that  service  is  furnished  to  the  public  gener- 
ally. 

"It  is  further  ordered  that  the  defendant  pay 
the  costs  of  this  action,  to  be  taxed  by  the  derk. 
"O.  H.  AUen,  Judge  Presidhig." 

Tbe  defoidants  excepted  and  appealed,  up- 
on the  ground  that  telephone  companies  being 
subject  to  tbe  control  and  regulation  of  tbe 
corporation  commission,  tbe  courts  liare  no 
Jurisdiction  of  tbe  actl<ai. 

H.  A.  London  &  Son,  of  Pittsboro,  for  ap- 
pellant Hoyle  &  Hoyle,  of  Sanford,  for  ap- 
pellee. 

ALLESN,  J.  Tbe  error  in  the  position  of 
the  defendants  is  in  falling  to  distinguish  be- 
tween the  regulation  and  control  of  telephone 
companies,  which,  as  to  individuals  and  cor- 
porations, are  committed*  by  statute  to  the 
Corporation  Commission  (Revisal,  |  1096; 
chapter  966,  Laws  1907),  whether  exclusively 
so  or  not  we  need  not  say,  and  tbe  refusal  to 
perform  a  duty  to  tbe  plaintiff,  arising  upon 
facts  that  are  established.  If  tbe  duty  ex- 
ists upon  tbe  facts  found  there  Is  nothing  for 
the  Corporation  Commission  to  hear  and  in- 
vestigate, and  it  only  remains  for  the  courts 
to  compel  performance  of  the  duty. 

Tbe  question  was  considered  in  Godwin 
y.  Telephone  Co.,  136  N.  C.  259,  48  S.  E).  636, 
67  L.  R.  A.  261, 103  Am.  St  Rep.  941,  1  Ann. 
Cias.  203,  prior  to  the  amendment  of  1907  it  is 
true,  but  when,  as  said  In  the  opinion,  tele- 
phone companies  were  placed  by  the  Corpora- 
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tlon  GommlBaion  Act  "on  the  same  footing  as 
to  public  uses  as  railroads,"  and  it  was  then 
held  that  telephone  companies,  serving  the 
public,  must  discharge  their  duties  Impartial- 
ly and  without  discrimination,  and  that  the 
writ  of  mandamus,  issued  by  the  courts,  was 
the  proper  remedy  to  enforce  the  perform- 
ance of  the  duty.  The  court  declares  the  doc- 
trine as  follows: 

"A  mandamus  lies  to  compel  a  telephone  com- 
pany to  place  telephones  and  furnish  telephonic 
facilities  without  discrimiuation  for  those  who 
will  pa^  for  the  same  and  abide  the  reasonable 
regulations  of  the  company.  This  is  well  set- 
tled. State  T.  Telephone  Co.  [17  Neb.  126,  22 
N.  W.  237],  52  Am.  Rep.  404 ;  27  Am.  &  Eng. 
Ency.  (2d  Ed.)  1022;  19  Id.  877;  Joyce  on 
Electric  Law,  §  1036,  and  numerous  cases  cited 
by  all  these.  In  Telegraph  Co.  T.  Telephone 
Co.,  61  Vt.  241  [17  Atl.  1071],  5  L.  E.  A.  [161L 
15  Am.  St.  Rep.  893,  3  Am.  Elec.  Cases,  at 
page  435,  it  is  said:  'A  telephonic  system  is 
simply  for  the  transmission  of  intelligence  and 
news.  It  is  perhaps,  in  a  limited  sense,  and 
yet  in  a  strict  sense,  a  common  carrier.  It  must 
be  equal  in  its  dealing  with  all.'  That  case  cit- 
ed many  authorities,  which  are  indeed  uniform, 
that  the  telephone  business,  like  all  other  serv- 
ices .  fixed  with  public  use,  must  be  operated 
without  discrimination,  affording  'equal  rights 
to  all,  special  privileges  to  none.'  "Telephohef 
are  public  vehicles  of  intelligence,  and  they  who 
own  or  control  them  can  no  more  refuse  to 
perform  impartially  the  functions  that  they  have 
assumed  to  discbarge,  than  a  railway  company, 
as  a  common  carrier,  can  rightfully  refuse  to 
perform  its  duty  to  the  public,'  is  said  in  Tele- 
phone Co.  V.  Telegraph  Co.,  66  Md.  399,  at 
page  414  [7  AU.  800],  59  Am.  Rep.  167,  which 
IS  another  very  instructive  and  well-reasoned 
case  upon  the  same  subject  Telephone  com- 
panies are  placed  by  our  Corporation  Act  on 
the  same  footing,  as  to  public  uses,  as  railroads 
and  telegraphs." 

This  case  was  approved  In  Telephone  Co.  v. 
Telephone  Co.,  159  N.  C.  14,  74  S.  E.  638,  de- 
cided af^er  the  amendments  of  1907,  and  the 
Jurisdiction  to  enforce  i)erformance  of  a  duty 
by  mandamus  was  recognized  and  exercised. 
The  court  aaya  in  the  latter  case  of  the  duty 
and  the  remedy: 

"It  is  very  generally  recognized  that  a  tele- 
phone company  acting  under  a  quasi  public 
franchise,  is  properly  classified  among  the  pub- 
lic service  corporations,  and  as  such  is  subject 
to  public  regulation  and  reasonable  control,  and 
is  required  to  afford  its  service  at  uniform  and 
reasonable  rates  and  without  discrimination 
among  its  subscribei;^  and  patrons  for  like  serv- 
ice under  the  same  or  substantially  similar  con- 
ditions. Goodwin  v.  Telephone  Co.,  136  N.  C. 
258  [48  S.  E.  636,  67  h.  R.  A.  251,  103  Am. 
St  Rep.  941.  1  Ann.  Gas.  203].  •  •  *  In 
regard  to  the  form  of  remedy  available  where, 
as  in  this  state,  the  same  court  is  vested  with 
both  legal  and  equitable  jurisdiction,  there  is 
very  little  difference  in  its  practical  results  be- 
tween proceedings  in  mandamus  and  by  manda- 
tory injunction,  the  former  being  permissible 
when  the  action  is  to  enforce  performance  of 
duties  existent  for  the  benefit  of  the  public,  and 
the  latter  being  confined  usually  to  causes  of 
an  equitable  nature  and  in  the  enforcement  of 
rights  which  solely  concern  individuals.  High 
on  Injunctions  (4th  Ed.)  8  2.  Owing  to  the 
public  interests  involved,  in  controversies  of  this 
character,  it  is  generally  held  that  mandamus 
may  be  properly  resorted  to.  Godwin  v.  Tele- 
phone Co.,  supra ;  Commercial  Union  v.  Tele- 
shone  Co.,  supra;  Maban  v.  Telephone  Co., 
132  Md.  242  [132  Mich.  242,  83  JM.  W.  629] ; 


Yancy  v.  Telephone  Co.,  81  Ark.  486  [90  S.  W. 
679,  11  Ann.  Cas.  135].'' 

These  authorities  are  ded^ve  against  the 
defendants. 
Affirmed. 


CLARK,  O.  J.  (concurring).  The  Constltu- 
tlon  (art.  1,  {  19)  provides  that  "the  andenc 
mode  of  trial  by  Jur^  is  one  of  the  I>est  se- 
curities of  the  rights  of  the  people,  and  ought 
to  remain  sacred  and  Inviolable."  In  pro- 
ceedings before  the  Corporation  Commission 
there  is  no  Jury  trial  provided,  and  lience  if 
no  appeal  lies  therefrom  by  the  plaintiff  he 
is  deprived  of  this  sacred  and  Inviolable 
right.  It  is  solely  upon  the  ground  that  an 
appeal  gives  the  right  of  trial  by  Jury  that 
the  acts  creating  recorders'  courts  have  been 
held  constitutional.  State  r.  Lytle,  138  N. 
C.  738,  51  S.  B.  66;  State  v.  Shine,  149  N. 
C.  482,  62  S.  B.  1080,  and  many  other  cases. 
We  have  held  that  an  appeal  lay  from  the 
county  commissioners.  Toung  t.  Rollins,  90 
N.  0.  131;  Lambe  v.  Love,  109  N.  0.  3(B,  13 
S.  B.  773.  And  even  that  where  an  act  gives 
no  appeal,  the  court  will  grant  a  writ  to 
bring  up  the  case  as  on  appeal.  HlUsboro  v. 
Smith,  110  N.  C.  418,  14  S.  E.  972;  Perry  v. 
Commissioners,  130  N.  C.  560,  41  S.  E.  787. 
If  no  appeal  lies  from  the  Corporation  Com- 
mission it  Is  unconstitutional,  an  we  held  the 
recorders'  courts  would  be  if  no  appeal  were 
allowed.  In  (Corporation  Ck>mmi&slon  v.  Bail- 
road,  170  N.  0.  560,  87  S.  B.  785,  the  court 
held  that  no  appeal  lay  for  the  plaintiff  or 
petitioner,  though  Revisal,  |  1074,  provides, 
"From  all  decisions  or  determinations  made 
by  the  Corporation  (Commission  any  party 
affected  thereby  shall  be  entitled  to  appeal," 
and  Laws  1907.  c.  469,  $  6,  gave  the  right  of 
appeal  to  "all  persons  and  corporations  af- 
fected by  •  •  *  the  action  of  the  Cor- 
poration Commission."  The  court,  however, 
held  that  an  appeal  only  lay  by  the  Corpora- 
tion Commission  itself  from  its  own  decision, 
or  by  the  defendant  corporation. 

It  was  In  consequence  of  this  decision, 
doubtless,  that  the  plaintiff  avoided  applying 
to  the  Corporation  (Commission  in  this  case, 
for  fear  that  he  would  lose  hU  constitutional 
right  of  trial  by  Jury,  and  he  had  therefore 
an  Inalienable  and  undeniable  right  to  bring 
this  action  In  a  court  where  he  could  have  a 
Jury  triaL  However,  since  that  time  this 
court  has,  I  think,  In  a  unanimous  opinion 
overruled  the  decision  above  quoted  by  ig- 
noring it  and  passing  apon  an  appeal  which 
was  talcen  from  the  Corporation  Commission 
to  the  superior  court  and  from  that  court  to 
this.  RaUroad  t.  Railroad,  173  N.  C.  413. 
92  S.  B.  150.  In  this  latter  case  It  Is  redted: 
"This  is  an  appeal  by  the  petitioner,  the 
LaurinbUrg  &  Southern  Railroad  Company-, 
from  a  Judgment  of  Wake  superior  court, 
which  Judgment  affirmed  the  order  of  the 
North  (Carolina  (Corporation  Commission  dis- 
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missing  the  petition  filed  before  tlie  Cor- 
poration Cttmmlsslon  by  tbe  petitioner,"  set- 
ting out  tbe  Judgment  of  the  Corporation 
Commission.  Of  this  latter  <Sise  we  took  Ju- 
risdiction and  recognized  that  tbe  case  was 
properly  before  us  on  an  appeal  by  the  pe- 
titioner to  the  superior  court,  and  thence  to 
this  court.  This  was  necessarily  an  overrul- 
ing of  the  previous  decision  which  had  held 
that  no  appeal  lay  from  the  Corporation  Com- 
mission except  by  itself  or  the  defendant. 
Otherwise  this  court  was  without  Jurisdic- 
tion to  render  any  decision,  and  the  case  was 
coram  non  Judice.  As  this  last  opinion  Is- 
unanimous  this  should  be  taken  as  a  reverter 
to  the  ruling  of  tbe  court  in  State  v.  Rail- 
road, 161  N.  C.  270,  76  S.  B.  554,  that  an  ap- 
peal by  the  plalntifl  will  be  adjudicated  In 
this  court. 

The  only  dlfterence  between  this  last  case 
a73  N.  C.  413,  92  S.  E.  150)  and  that  In  170 
N.  C.  560,  87  S.  E.  875,  is  that  in  this  latest 
case  the  plalntiif  is  a  corporation,  but  it  was 
not  held,  and  surely  will  not  be  held,  that  a 
corporation  has  a  right  to  appeal  when  an 
individual  has  not.  The  decision  in  170  N. 
G.  560,  87  S.  E.  875,  did  not  so  hold,  but  was 
put  upon  the  ground  that  tiie  petitioner  has 
no  right  to  appeal.  The  last  decision  (173  N. 
C  413,  92  S.  B.  150)  accords  with  State  v. 
Kallroad,  supra,  and  the  wording  of  the  Re- 
risal  and  the  act  of  1907  (see  170  N.  C.  669, 
87  S.  E.  875),  and  If  the  ruUng  In  173  N.  C. 
413,  92  S.  B.  150,  is  the  abiding  decisioh  of 
the  court,  there  will  no  longer  be  cause  why, 
as  in  this  case,  plalntlfFs  should  avoid  apply- 
ing to  the  Corporation  Commission  lest  they 
lose  thereby  their  constitutional  "sacred  and 
inviolable  right"  to  a  Jury  trial.  The  matter 
is  settled  right  by  the  last  unanimous  opin- 
ion. The  maturer  Judgment  of  the  court, 
like  that  of  an  Individual,  should  prevail. 
■If,  however,  there  remains  any  doubt  about 
the  matter  every  plaintiff  lias  a  constitu- 
tional right  to  proceed,  in  every  case,  before 
the  superior  court  Instead  .of  before  the  Cor- 
poration Commission.  This  will  greatly  re- 
duce the  business  in  that  court.  In  the  case 
In  170  N.  O.  660,  87  S.  B.  875,  supra,  the 
plaintiffs  or  petitioners,  as  it  may  be  pre- 
ferred to  call  them,  sued  in  their  own  behalf 
and  interest  as  well  as  on  behalf  of  tbe  pub- 
lic, and  they  surely  could  appeal  on  behalf 
of  any  party  for  whom  they  could  bring  an 
action,  whether  It  was  themselves  or  the  pub- 
Uc. 

Since  ah  appeal  admittedly  lies.  In  all 
cases,  by  a  defendant  from  the  Corporation 
Commission  and  the  court  above  passes  upon 
tbe  law,  and  a  Jury  upon  tbe  facts,  the  Judge 
and  Jury  are  equally  of  capacity  to  pass  up- 
on identically  the  same  case  when  the  ap- 
peal is  by  the  plaintiff.  The  discrimination 
which  forbids'  tbe  latter  to  appeal  is  created 
solely  by  the  court,  and  not  by  any  statute, 
for    Ilevisal,    i    1074,    permits   "any    party 


affected  by  any  decision  of  the  Corporation, 
Commission"  to  appeal,  and  Laws  1907,  c. 
469,  S  6,  makes  this  plainer  by  providing  pre- 
sumedly in  the  interest  of  the  public,  where 
an  action  Is  on  their  behalf,  "all  persons  and 
corporations  affected  by  *  •  •  the  ac- 
tion of  the  Corporation  Commission"  may  ap- 
peal. 

Tbe  Corporation  Commission  (originally  the 
Railroad  Commission)  was  established  for 
the  very  purpose  of  protecting  the  public 
and  the  individual  citizen  from  arbitrary 
conduct  in  the  operation  of  railroads.  But 
If  plaintiffs,  seeking  relief,  either  for  them- 
selves or  on  behalf  of  the  public,  cannot  ap- 
pe&\,  they  are  thus  deprived  even  of  the 
rights  which  they  had  before  the  creation  of 
the  commission,  and  instead  of  being  pro- 
tected are  subjected  to  any  decision,  however 
arbitrary  or  erroneous  it  may  be.  Even  in 
the  matter  of  fixing  rates  an  appeal  Is  pro- 
vided by  Revisal,  §i  1078,  1079.  Revisal, 
§  1054,  makes  tbe  Corporation  Commissdon  a 
"court  of  record,"  and  if  it  can  appeal  from 
its  own  dedslona  we  have  the  singular  spec- 
tacle that  under  Revisal,  g  1074,  it  has  ten 
days  to  serve  on '  Itself  an  appeal  and  an 
assignment  of  errors  in  its  own  decisions. 
Surely,  nothing  like  this  has  ever  existed  b^ 
fore,  either  here  or  elsewhere. 

I  put  my  concurrence  in  this  case  upon  the 
ground  that  unless  the  ruling  in  170  N.  C. 
500,  87  S.  E.  875,  which  held  that  a  plaintiff 
cannot  appeal,  is  overruled  by  the  later  case 
in  173  N.  C.  413,  92  S.  B.  150,  then  the  Cor- 
poration Commission  is  an  unconstitutional 
body;  If  a  plaintiff  (unless  a  corporation)  Is 
deprived  of  the  right  to  appeal,  and  of  the 
right  to  a  Jury  trial,  though  all  defendants 
and  corporations  can  appeal,  such  discrim- 
ination Is  In  violation  of  the  fundamental 
right  of  the  citizen  and  entitles  this  plaintiff 
and  any  plaintiff  to  seek  bis  rights  In  the  su- 
perior court  in  all  cases.  What  litigant,  and 
what  counsel,  if  therie  is  any  alternative, 
will  bring  an  action  in  any  court  where  if 
unsuccessful  he  has  no  pright  of  appeal  to 
have  the  rulings  of  law  or  fact  reviewed, 
but  his  opponent  has? 

BROWN,  J.  (concurring).  I  fully  concur  in 
the  opinion  of  the  court  written  by  Justice 
ALLEN,  and  would  have  nothing  to  say  but 
that  I  cannot  let  pass'  unnoticed  the  state- 
ment in  the  concurring  opinion  of  the  Chief 
Justice  that  the  case  of  Corporation  Commis- 
sion, upon  relation  of  W.  D.  Redfem  and 
others,  170  N.  C.  660,  87  S.  E.  875,  is  "over- 
ruled by  a  unanimous  court,"  by  the  subse- 
quent case  of  State,  upon  relation  of  Laurin- 
burg  &  Southern  Railway,  v.  Seaboard  Air 
Line,  173  N.  C.  413,  92  S.  B.  150.  The  former 
case  was  a  controversy  over  the  location  of 
a  railroad  station,  wherein  it  appeared  that 
the  citizens  of  the  community  were  divided 
among  themselves  as  to  where  it  should  be 
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located,  l^e  Corporation  Commission  visit- 
ed the  place  and  located  the  station.  The 
dissatisfied  citizens  appealed  to  the  superior 
court  The  Judge  of  that  court  dismissed  the 
appeal.  This  court  a£9rmed  the  judgment, 
holding  that  upon  the  facts  presented  upon 
that  record  the  appeal  was  properly  dismiss- 
ed. The  last-named  ca&e  was  a  controversy 
presented  to  the  Corporation  Commission  be- 
tween two  railroads  in  regard  to  certain  con- 
tractual rights  and  liabilities  at  a  crossing 
'  of  the  two  roads.  The  commission  held  that 
It  had  no  power  to  interfere  with  the  writ- 
ten contract  entered  Into  between  the  parties. 
Travis,  Chairman,  concluded  the  opinion  of 
the  commission  with  these  words: 

"The  conclusion  to  which  we  have  come,  there- 
fore, is  that,  while  this  commission  clearly  thinks 
that  the  cabin  door  interlocking  plant  would  be 
suitable  and  adequate  for  this  crossing,  it  does 
not  think  that  it  has  the  power  to  order  that 
this  system  be  pat  in  and  no  other  without  im- 
properly interfering  with  the  contractual  rights 
of  the  defendant  in  the  premises,  and  the  peti- 
tion ia  thMefore  diamiased. 

In  the  Redfem  Case  the  controversy  arose 
over  a  location  of  a  railroad  station,  a  pure- 
ly administrative  matter.  The  appellants 
had  no  personal  or  property  rights  involved, 
and  no  Interest  except  what  was  common  to 
the  whole  community.  In  the  Laurinburg 
Southern  Case  property  rights  and  contrac- 
tual obligations  were  Involved  in  which  both 
railroads  were  interested.  This  court  enter- 
tained both  appeals,  and  held  that  the  record 
in  the  Redfem  Case  presented  no  facts  that 
Justified  an  appeal  to  the  superior  court 
In  the  Laurinburg  Southern  the  appeal  was 
also  entertained  by  us,  and  we  held  that  the 
Corporation  Commission  properly  dismissed 
the  petition,  as  it  had  no  power  upon  the 
fact  presented  to  Interfere  with  the  contract 
entered  into  by  both  roads.  It  Is  so  manifest 
that  the  two  cases  are  perfectly  consistent 
with  each  other  and  in  line  with  well-settled 
legal  prlndples  that  I  forbear  to  discuss  tho 
matter.  It  1>  stated  in  that  ctmcurring  opin- 
ion that  it  was  In  consequence  of  the  decl- 
don  of  this  court  in  the  Redfem  Case  that 
plaintiff  avoided  applying  to  the  Corporation 
Commission  for  fear  he  would  lose  bis  con- 
stitutional right  of  trial  by  Jury.  And  there- 
fore be  applied  to  the  superior  court,  where 
he  could  get  it 

While  I  think,  with  entire  deference,  that 
the  whole  dl&cussion  is  Irrelevant  to  any  mat- 
ter now  before  this  court,  I  cannot  forbear 
to  say  that  if  such  was  plaintiff's  motive  his 
conduct  is  very  singular.  The  record  shows 
that  he  made  no  demand  for  a  Jury  trial, 
but  on  the  contrary  permitted  the  Judge  to 
find  the  facts  about  which  there  apt)ears  to 
be  little,  if  any,  dispute. 

I  am  authorized  to  say  that  the  other  As- 
sociate Justices  concur  with  me  in  this  opin- 
ion. 


(108   S.    C.    171) 

RAGIN  V.  NORTHWESTERN  R.  CO.  OF 

SOUTH  CAROLINA  et  aL    (Na  9698.) 

(Supreme  Court  of  South  Carolina.     J  one  28, 

1917.    On  Rehearing,  Oct  18,  1917.) 

1.  Carriers  ^s>134— Action  fob  Shortage  ih 
Cotton  Shipuxnt  —  Sdfwcibnct  of  Evi- 

DENtK. 

In  action  against  a  carrier  for  shortage  of  a 
cotton  shipment,  evidence  held  to  establish  alleg- 
ed weight  of  cotton  when  delivered  to  carrier. 

2.  Cabbiebs  ®=»134— Action  for  Shortage  in 
Cotton  Shipment  —  Sufficiewct  of  Evi- 
dence. 

Evidence  in  such  case  held  to  eatablish  deliv- 
ery of  a  cotton  bale  by  consignor  to  carri«  in 
good  condition,  and  showing  no  shortage  until 
coming  into  possession  of  consignee. 

3.  Cabbibbs  «=9l34— Action  fob  SHomAGE  m 
Cotton  Shipment  —  SorriciENCT  of  Evi- 
dence. 

In  such  case  evidence  hetd  to  overcome  pre- 
sanation  that  loss  occurred  while  oottoa  was  in 
earner's  possession. 

4.  JusTioKS  or  the  Peace  4s>84(4>— Afpbab- 
ANCB— Waives  of  Objection  to  Jubibdio- 
tion.  • 

By  appearina  for  sole  purpose  of  objecting 
to  magistrate's  Jurisdiction  on  ground  of  resi- 
dency of  parties,  defendant  pursued  the  proper 
practice  to  prevent  waiver  oi  right  to  object  to 
jurisdiction. 

On  Rehearing. 

6.  Appxai,  and  Brbob  «=»996  —  Rxvbw  — 
Finding  of  Fact— Conflicting  Evidence. 
The  Supreme  Court  has  no  jurisdiction  to 
review  findings  of  fact  in  a  law  case,  where  the 
evidence  is  susceptible  of  more  than  one  infer- 
ence, but  where  only  one  inference  ia  reasonably 
deducible,  it  must  be  determined  by  the  coart  as 
a  matter  of  law. 

6.  Apfeai.  and  Errob  «=9ll78(2>— Revkbsai, 
—New  Tbiai/— Statute. 

Where  deficiency  of  evidence  in  a  case  tried 
in  magistrate'*  court  and  appealed  to  circuit 
court  may  be  supplied  on  another  trial,  a  new 
trial  will  follow  reversal  of  judgment;  drcnit 
court  rule  77  (73  S.  B.  vii)  and  Supreme  Court 
rule  27  (90  S.  E.  xii)  not  applying,  changing  the 
practice  with  regard  to  the  effect  of  reversal  of 
judgments  in  cases  brought  in  the  original  juris- 
diction of  tile  circuit  court  the  matter  thus  be- 
ing left  as  it  existed  before  adoption  of  such 
rues. 

7.  Justices  ot  the  Peace  «=>40  —  Jurisdic- 
tion—Action  against  Gabrieb  and  Gon- 
bionee. 

Where  a  consignnor,  in  action  for  shortage  in 
cotton  tdiipment  did  not  allege  that  carrier  and 
consignee  were  Jointly  liable,  magistrate  had  no 
jurisdiction  to  try  cause  aa  against  ctwsignee 
firm,  all  members  of  wliich  resided  in  a  differ- 
ent county  from  that  in  which  suit  was  brought 

Appeal  from  Oonunon  Pleas  Circuit  Court 
of  Sumter  County;  R.  W.  Mammlnger, 
Judge. 

Action  by  O.  EL  (Ragin  against  the  North- 
western Railroad  Company  of  South  Caro- 
lina and  another.  Judgment  In  magistrate's 
court  for  defendant  named,  and  on  appeal  to 
circuit  court  Judgment  reversed,  and  Judg- 
ment rendered  for  plaintiff,  and  defendant 
named  appeals.  Judgment  against  defendant 
named  reversed,  and  affirmed  as  to  defend- 
ant Henry  W.  Frost  &  Co.,  and  case  remand- 
ed for  new  trial  of  action  against  defendant 
named,  and  order  staying  remittitur  revoked. 
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Purdy  &  O^ryan,  of  MannlnK,  for  appd- 
lant  R.  R.  Co.  J.  J.  Cantey,  of  Sun«mert<m, 
for  respondent  Ragln.  R.  B.  Reiser  and  J.  B. 
Xhiffle,  both  of  Sumter,  for  respondent  Henry 
W.  rrost  &  Co. 

6ART,  C.  J.  On  the  28th  of  October,  ISIB, 
the  plaintiff  shipped  to  Henry  W.  Frost  & 
Oo.  one  bale  of  long  staple  cotton  weighing 
BM  pounds,  worth  29  cents  per  pound.  Hen- 
ry W.  Froet  &  Oo.  thereafter  notified  the 
plaintiff  that  there  was  a  shortage  of  117 
poonds  In  the  weight  of  said  bale,  aggregat- 
ing In  value  $33.93. 

The  plaintiff  brought  suit  In  a  magistrate's 
court  against  the  defendant  Northwestern 
Railroad  Conyiany  of  South  Carolina  for  said 
sum,  and  $50  penalty,  but  the  magistrate  tea- 
dered  Judgment  In  favor  of  said  detoidant 
Ml  the  ground  that  It  had  discharged  its  duty 
and  delivered  the  bale  of  cotton  to  the  con- 
signee in  good  order. 

On  appeal  to  the  circuit  court  the  magis- 
trate's Judgment  was  reversed,  and  Judgment 
rendered  in  favor  of  the  plaintiff  for  the 
amount  claimed,  together  with  the  penalty 
and  the  defendant  appealed  to  this  court. 

The  vital  question  in  the  case  Is  whether 
there  is  any  testimony  from  which  a  reason- 
able inference  can  be  drawn  that  the  defend- 
ant caused  the  loss  of  the  cotton. 

[1-3]  The  fcdlowlng  testimony  was  offer- 
ed upon  the  trial  of  Uie  case: 

O.  H.  Ragln,  plaintiff,  testified  as  followB: 

I  shipped  a  bale  of  cotton  to  Henry  W.  Frost 
ft  Co.,  at  Charleston,  over  the  Northwestern 
Railroad.  Before  the  cotton  was  shipped,  it 
was  weighed  by  Mr.  BVank  Richbourg,  the  pnbUc 
cotton  weigher,  and  weighed  504  pounds.  The 
railroad  company  issoed  me  a  regular  bill  of  lad- 
ing (offered  in  evidence  as  Sxhibit  A),  and  I  lat- 
er got  account  sales  from  Frost  &  Co.,  for  a 
bale  of  cotton,  in  which  tliere  was  a  loss  in 
weight  of  117  pounds. 

CrosB-Bzamination:  I  shipped  the  cotton  my- 
self. The  agent  did  not  re-weigh  the  cotton,  but 
I  told  him  what  it  weighed.  When  the  bale  left 
Snmmerton  it  was  in  good  order;  it  bad  not 
been  sampled.  I  have  been  farming  16  or  20 
years ;  and  If  117  pounds  had  been  picked  out  of 
the  bale  it  would  have  showed  up  pretty  well. 

Recroes-Ezamlnation:  I  did  not  point  out  the 
bale  of  cotton  to  the  agent,  but  gave  him  the 
ticket  the  weigher  gave  me. 

J.  F.  Richbourg,  public  weigher  at  Summer- 
ton,  a  witness  for  plaintiff,  said: 

I  was  weigher  on  October  28, 1916,  and  weigh- 
ed a  bale  of  cotton  for  plaintiff.  It  weighed  504 
pounds.  I  issued  him  a  ticket,  showing  the 
weight  and  kind  of  cotton.  I  put  on  the  bale  of 
cotton  a  mark  and  number.  I  went  to  see  Henry 
W.  Frost  &  Co.,  in  Charleston,  about  the  cotton. 
I  could  not  locate  the  bale,  but  they  showed  me 
a  bale,  but  the  mark  was  cut  off,  I  could  not  tell 
if  it  were  the  bale  or  not.  The  middle  letter 
looked  like  an  H,  but  I  could  not  tell  what  the 
others  were.  There  was  a  little  tag  on  the  bale 
abont  1^  inches,  marked  "C.  H.  R."  but  I  do 
not  know  bow  it  came  there. 

Cross-Examination :  The  bale  pointed  out  to 
me  as  the  Ragin  bale  was  cat  for  samples,  but  it 
did  not  show  that  anything  like  117  pounds  had 
been  pulled  out.  In  my  opinion  there  was  no 
loss  of  weight  in  that  bale.  If  the  bale  I  saw 
in  Charleston  was  the  Ragin  bale,  I  would  say 


that  the  railroad  company  had  dellvereil  It  in 
good  order. 

Redirect  Examination:  The  cotton  I  saw  in 
Charleston  did  not  appear  to  have  been  tampered 
with  along  the  way.'  About  22  bales  were  ship- 
ped at  the  same  time,  and  none  of  them  left  with 
any  little  tag  on  them. 

H.  H.  Ifedlln,  a  witness  for  plaintiff,  said: 
I  ran  a  gin  here.  On  October  28,  1916,  I 
bought  some  seed  from  C.  H.  Ragin.  My  rec- 
ords riiow  that  the  gross  weight  of  the  wagon 
and  driver  was  3,006  ponnds,  and  the  seed  and 
bale  of  cotton  he  carried  was  2,970  pounds,  leav- 
ing 336  pounds  of  seed  that  were  bought  from 
him  and  by  taking  the  weight  of  the  seed  from 
the  cotton  it  leaves  504  pounds  of  lint  cotton. 

Plaintiff  rests. 

E.  D.  Elammond,  a  witness  for  defendant, 
said: 

I  am,  and  was,  in  October  last  year,  cotton 
clerk  for  the  Atlantic  Coast  Line  Railroad  Com- 
pany at  Charleston.  My  duties  are  to  keep 
records,  deliver  cotton,  and  keep  things  straight 
Msg  records  show  that  on  October  28,  1916,  we 
received  a  bale  of  cotton  from  Summerton  ship- 
ped bv  C.  H.  Ragin  to  H.  W.  Frost  &  Co.  I 
hold  the  original  receipt  showing  that  on  Novem- 
ber 7th,  I  delivered  20  bales  of  cotton  to  H.  W. 
Frost  &  Co.,  amongthem  being  one  bale  marked 
"C.  H.  R."  to  H.  W.  Frost  &  Co.  This  cotton 
was  delivered  to  Mr.  Patrick  Galvin,  the  dray- 
man for  Frost  ft  Co.  My  records  do  not  show 
the  wmghts.  The  cotton  was  in  good  condition 
when  delivered,  and  did  not  show  any  sign  of 
any  cotton  having  been  taken  from  it. 

Patrick  Oalvln,  a  witness  for  def^dant, 
said: 

I  live  in  Charleston,  and  have  been  dravmaster 
since  1877.  In  October,  1916,  I  drayed  for  E. 
H.  Frost  ft  Co.,  H.  W.  Frost  ft  Co.,  and  for 
Whaley  ft  Rivers.  On  or  abont  the  28tb  of  Oc- 
tober, I  received  20  bales  of  cotton  from  the 
Atlantic  Coast  Line  Railroad  Company,  one  bale 
being  marked  "C.  H,  R."  I  do  not  Imow  how 
many  pounds  it  weighed.  This  bale  of  cotton 
from  ektemal  appearance  was  in  A-No.  1  order, 
and  I  would  have  made  objection  to  it  if  there 
was  anything  wrong.  I  sent  the  receipt  to  H. 
W.  Frost  ft  Co.  at  Adger's  wharf,  and  they  held 
it  to  show  the  marks.  This  is  my  receipt  for 
the  20  bales,  amongst  them  the  "C.  H.  R.'*  bale. 
J  delivered  the  cotton  to  H.  W.  Frost  ft  Co., 
and  no  exertion  was  noted  by  them,  and  no  ob- 
jection made.    (Exhibit  A.) 

The  bill  of  lading  issu^  by  the  agent  at 
Summerton,  S.  C,  to  the  plaintiff  is  in  the 
usual  form,  receipting  for  cue  bale  of  cotton 
shipped  by  C.  H.  Ragin,  consigned  to  Henry 
W.  Frost  ft  Co.  at  Charleston,  6.  C,  for  one 
bale  of  cotton  No.  1,  marked  "C.  H.  R."  (long 
staple),  weight  504  pounds  (subject  to  correc- 
tion). 

The  testimony  establishes  the  following 
facts  beyond  controversy:  First  That  the 
bale  of  cotton  in  dispute  weighed  504  pounds 
when  It  waB  delivered  to  the  railroad  com- 
pany by  the  plaintiff.  Second.  That  it  waa 
delivered  by  the  railroad  company  to  Patrick 
Galvin,  the  agent  of  Henry  W.  Frost  ft  Co. 
in  good  condition,  and  that  there  was  no  evi- 
dence of  a  shortage  until  it  came  into  pos- 
sesslmt  of  Henry  W.  Frost  ft  Ca  Third. 
That  the  railroad  company  overcame  the  pre- 
sumption that  the  loss  occurred  while  the 
cotton  was  in  its  possession. 
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'  [4]  There  Is  another  matter  to  be  determin- 
ed. Henry  W.  Frost  &  Co.  were  made  jjarties 
defendant  to  the  action  In  the  magistrate's 
court.  Tliey,  however,  appeared  for  the  sole 
purpose  of  objecting  to  the  jurisdiction  of  the 
court,  on  the  ground  that  all  the  members 
of  the  firm  were  residents  of  Charleston 
county,  and  the  action  was  commenced  be- 
fore a  magistrate  In  Clarendon  county. 
The  magistrate  sustained  the  objection  under 
section  23,  art  5,  of  the  Constitution,  and  dis- 
missed the  complaint  as  to  them.  On  ap- 
peal by  the  plaintiff  to  the  circuit  court  the 
ruling  of  the  magistrate  was  sustained,  and 
the  plaintiff  has  again  ai^)ealed  to  this  court 
on  that  question. 

The  case  of  Jenkins  v.  E.  R.,  84  S.  C.  343, 
«6  S.  E.  409,  shows  that  Henry  W.  Frost  & 
Co.  pursued  the  proper  practice  for  prevent- 
ing waiver  of  their  right  to  make  objection 
to  the  jurisdiction  of  the  court. 

Judgment  reversed. 

HYDBICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 

Oq  R^earlng. 

PER  OURIAM.  [5]  The  first  ground  of 
plaintiff's  petition  for  a  rehearing  is  that 
this  court  has  no  jurisdiction  to  review  find-, 
ings  of  tact  in'  a  law  case  such  as  this  is.i 
That  is  true  when  the  evidence  Is  susceptible' 
oif  mwe  than  one  inference.  But  we  have 
often  held  that  where  only  one  Inference  Is 
reasonably  deducible  from  the  evidence,  it 
must  be  determined  by  the  court  as  matter  of 
law.  The  opinion  in  this  case  shows  that  the 
court  reached  the  conclusion  that  the  evi- 
dence was  not  sufficient,  as  matter  of  law, 
to  sustain  the  judgment  rendered  by  the  cir- 
cuit court  against  the  railroad  company,  and 
therefore  that  judgment  was  reversed. 

[I]  Before  the  adoption  of  rule  77  of  the 
circuit  court  (73  S.  E.  vii),  and  rule  27  of  this 
court  (90  S.  E.  xil),  it  had  been  settled  that 
when  a  judgment  of  the  circuit  court  was  re- 
versed for  a  mere ,  deflciehcy  of  evidence,  a 
new  trial  followed,  if  the  deftclency  was  of 
such  a  nature  that  it  might  be  supplied.  It 
was  only  when  it  appeared  that  it  could  not 
be  supplied  that  judgment  absolute  was  reor 
dered  by  this  court  The  rules  above  referred' 
to  made  radical  changes  in  the  former  prac- 
tice with  regard  to  the  effect  of  the  reversal 
of  judgments  In  cases  brought  In  the  original 
Jurisdiction  of  the  circuit  court;  but  they  are 
not  applicable  to  cases  tried  in  magistrates' 
courts  and  carried  to  the  drcuit  court  on 
appeal.  Therefore,  in  such  cases,  the  prac- 
tice that  prevailed  prior  to  their  adoption  is 
still  of  force.  It  follows  that,  since  the  de- 
flcieinicy  of  evidence  in  this  case  may  be  sup- 
plied on  another  trial,  the  effect  of  the  rever- 


sial  of  the  judgment  bdow  'was  to  grant  a  nen' 
trlaL 

The  second  ground  of  the  petltioa  calls 
attention  to  a  matter  tiiat  was  overlooked 
by  this  court  because  of  the  improper  and 
misleading  method  of  pr^aratlon  of  the  case 
for  appeal.  Rule  5  of  this  court  (90  S.  E. 
vii),  requires  that  the  title  of  the  case  shall 
show  which  of  the  parties  are  appellant  and 
which  are  respondent  The  title  of  tills  case 
statea  that  plaintiff  is  respondent  and  the  rail- 
road company  is  appellant,  and  apparently 
the  exceptions  were  all  taken  by  the  railroad 
company,  though  it  now  appears,  from  a  state- 
ment in  the  body  of  the  case  to  which  atten- 
tion has  beeOi  called  by  the  petitioner,  that 
he  also  appealed,  bat  "for  the  sake  of  con- 
venience," his  exception  was  set  out  In  the 
case  as  No:  .4  of  the  exceptions  taken  by  the 
railroad .  company,  and  he  was  "treated  as  a 
respondent'*  It  would  be  difficult  to  conceive 
a  more  confusing  and  misleading  manner  of 
preparing  a'  case,.aod  one  more  at  variance 
with  the  settled  and  uniform  practice  and  the 
rules  of  this  court 

[7]  However,  it  dees  appear  from  the  rec- 
ord that  plaintiff  undertook  to  iMing  a  sort  of 
alternative  action  against  the  two  d^endaots 
named.  He  does  not  allege  that  they  are 
jointly  liable,  but  only  that  one  or  the  other 
is  liable  for  the  loss. of  hla  cotton.  Clearly, 
both  are  not  liable.  Ftost  &  Co.  moved  to 
dismiss  the  action  as  to  them  on  the  grounds, 
to  wit:  First  that,  aa  all  the  members  of 
that  firm  are  residents  of  Charleston  county, 
the  magistrate  in  Clarendon  county  had  no 
jurisdiction  to  try  a  cause  of  action  against 
themi;  and,  second,  that  there  was  a  misjoin- 
ier  of  causes  of  action  in  the  same  complaint 
The  magistrate  sustained  their  motion  and 
dismissed  the  action  as  to  them,  and  the  cir- 
cuit court  affirmed  his  ruling.  From  this  rul- 
ing plaintiff  appealed.  The  precise  question 
was  decided  against  plaintiff  in  the  recoit 
case  of  Darby  v.  R.  Co.,  S3  S.  &  716,  filed 
September  25, 1917.  The  case  of  Strickland  v. 
^rickland.  05  &  C.  492,  79  S.  E.  520,  which 
is  relied  upon  by  ;ilalatiff,  is  not  applicable, 
in  that  case,  it  was  held  that  defendants 
residing  in  different  counties  may  be  sued  In 
a  magistrate's  court  on  a  joint  liability  in  the 
county  of  the  residences  of  either  of  them. 
But  here  there  is  no  Joint  liability ;  neither 
defendant  is  affected  by  the  case  made 
against  the  other.  If  both  these  defendants 
resided  in  the  same  county,  they  could  not  be 
joined  as  defendants  In  this  action.  Darby 
V.  R.  Co.,  s«u>ra. 

nerefore,  the  judgment  below  as  to  Frost 
&  Co.  Is  affirmed,  and  that  against  the  rail- 
road company  Is  reversed,  and  the  case  is 
remamded  for  a  new  trial  of  the  action 
against  the  railroad  company,  and  the  ordtt 
staying  the  remittitur  Is  revoked. 
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DOWIiING  V.  SEABOARD  AIR  LINK  BY. 
et  al.    (No.  9816.) 

(Supreme  Clonrt  of  South  GaroUna.     Oct  10, 
1917.) 

1.  CabBIEBS  «=>91— C0I7TEBSI0N. 

There  is  a  conversion,  where  the  consignee, 
after  fruitless  efforts  at  adjustment,  makes  un- 
conditional  offer  to  pay  all  the  carrier's  charges, 
and  it  refuses  the  money  and  sells  the  goods. 

2.  Gabbizbs    «=s>159(4)— GokvebsioH'-Fiunq 
Of  Olaiu. 

The  provision  of  a  bill  of  lading,  requiring, 
as  condition  to  liability  of  carrier,  the  filing  of 
claims  for  loss,  damage,  or  delay,  has  no  appli- 
cation in  action  for  conversion  by  the  carrier,  re- 
foaing  tender  of  all  charges  and  selling  the  goods. 

3.  CoKMEBCB  $=>89  —  RecouBSE  TO  Ck>iirMia- 
BioN— Convebsion  bt  Carbieb. 

The  necessity  of  going  to  the  Interstate 
Commerce  Commission  for  rectification  of  a 
wrongful  charge  by  tie  carrier,  before  action 
can  be  maintained  for  relief  on  account  there- 
of, haq  no  application  where,  though  the  reason- 
ableness of  demurrage  charges  was  questioned, 
tJie  consignee  uncdnditionally  offered  to  pay  all 
charges,  and  the  carrier  refused  the  money  and 
sold  the  goods,  and  the  action  is  for  the  conver- 
sion. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  R.  W.  Memminger, 
Judge. . 

Action  by  D.  Dowllng  against  the  Seaboard 
Air  Line  Railway  and  another.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

The  first  and  second  exceptions  are: 

(1)  Because  his  honor  should  have  granted 
the  defendant's  motion  to  direct  a  verdict  in  its 
favor  on  the  counterclaim  for  $104.59,  since  the 
undisputed  testimony  was  that  plaintiff  was  in- 
debted to  defendant  for  this  sum  as  a  balance 
due  defendant  on  its  freight,  demurrage,  and 
storage  charges  and  expense  of  aelUng  Uie  ma- 
chinery, as  provided  by  law. 

(2)  Because  his  honor  should  have  directed  a 
verdict  for  defendant,  as  requested  in  bis  third 
gronnd,  to  wit:  Because  no  claim  bad  been  filed 
within  four  months  as  provided  in  section  3  of 
the  bill  of  lading.  No  claim  had  been  filed  in 
writing  within  four  months,  as  provided  in  sec- 
tion 3  of  the  bill  of  lading ;  the  plaintiff  having 
testified  that  the  refusal  to  make  delivery  of  the 
machinery  took  place  on  the  16tb  or  17th  of 
June,  1915,  that  the  sale  was  had  on  the  ISth 
of  June,  and  it  appearing  that  plaintiff  had  filed 
no  claim  up  until  the  complaint  was  filed  on  the 
3d  of  February,  1916. 

The  following  is  the  charge  of  the  court: 
Now,  gentlemen,  when  we  went  into  this  in- 
vestigation on  yesterday,  it  seemed  to  have  a 
great  number  of  complications  and  of  being  very 
difficult  to  understand;  but,  like  all  controver- 
sies between  people,  when  you  get  down  to  an 
investigation  of  them  in  detail,  you  generally 
find  that  there  are  some  plain  and  simple  ques- 
tions or  issues  between  the  parties;  and  when 
it  gets  in  that  shape,  so  that  plain  and  simple 
questions  are  to  be  submitted  to  the  jury,  and 
they  find  that  their  difiiculty  is  not  very  great, 
and  all  thev  have  to  do  is  to  see  what  the  ques- 
tions are  that  are  to  be  decided. 

"In  this  controversy  here,  gentlemen,  you  will 
see  the  claim  is  made  by  Mr.  Dowling,  the  plain- 
tiff, that  he  bought  this  certain  machinery,  and 
that  he  had  it  shipped  over  the  lines  of  the  Sea- 
board Air  Line  Railway  Company,  on  what  is 
known  as  an  order  notify  bill  of  lading,  and  that 
he  paid  for  the  bill  of  lading  at  the  bank,  and 


got  it  in  bis  possession,  and  lost  it,  and  could  not 
get  a  delivery  of  his  goods.  The  very  first  ques- 
tion to  be  decided  in  this  case  is  this,  to  start 
as  a  basis  of  the  case,  is  to  settle  the  value  of 
the  property  in  controversy ;  take  that  question 
up  first,  and  say  what  you  will  fix  the  value  of 
the  machinenr  at,  and  the  idea  of  that  is  this: 
That,  had  Mr.  Dowling,  in  due  course,  gotten 
that. bill  of  lading  and  presented  it,  in  due  and 
ordinary  length  of  time,  and  the  railroad  had 
refused  or  could  not  deliver  it  to  him,  why  it 
would  be  the  measure  of  his  damages  at  that 
time;  that  is,  the  value  of  the  property  in  ques- 
tion, and  by  that  we  mean  such  as  it  could  have 
been  bought  for,  or  be  sold  for,  at  the  time,  what 
he  could  have  gone  out  and  bought  similar  prop- 
erty, or  property  just  like  it,  for,  or  what  could 
he  have  sold  it  for.  After  you  fix  that,  you  go 
one  step  further  in  this  case:  You  will  take  this 
bill  of  lading,  which  is  the  contract  or  agree- 
ment between  the  parties,  and  follow  the  terms 
and  conditions  of  it,  because  that  shows  what 
the  stipulations  were  in  reference  to  the  ship- 
ment. You  will  see  printed  in  this  bill  of  lading' 
that  the  railroad  is  not  called  upon  or  required 
to  deliver  property,  except  upon  presentation  of: 
the  bill  of  lading.  You  will  find  this  here: 
"Tender  of  this  bill  of  lading,  properly  indorsed, 
will  be  required  before  delivery  of  the  property." 
So  you  will  see  that  there  was  no  duty,  on  the 
part  of  the  railroad,  under  the  law,  to  deliver 
that  property  to  Mr.  Dowling  until  he  could  pro- 
duce this  bill  of  lading.  So  all  of  these  matters' 
as  to  the  correspondence  going  on  between  them, 
when  Mr.  Dowling  did  not  have  the  bill  of  lad- 
ing, has  very  little  to  do  with  the  case;  it  being 
merely  an  effort  of  both  parties  to  get  the  matter 
adjusted— the  railroad  to  get  rid  of  the  property, 
and  Mr.  Dowling  to  get  his  property. 

The  question  then  comes  up,  when  Mr,  DoW' 
ling  did  find  the  bill  of  lading,  and  was  in  a  po-. 
sition  to  present  it,  and  to  comply  with  its 
terms,  and  thereby  get  the  property  from  the 
railroad  company,  then  what  is  the  contention  of 
the  parties?  Now,  Dowling  claims  that  he  made 
an  unconditional  offer  and  a  tender  of  the  mon- 
ey, a  bona  fide  and  genuine  offer  to  pay  the  mon- 
ey, presenting  the  bill  of  lading,  to  pay  such 
charges  and  such  expenses  as  the  railroad  claim- 
ed against  him;  if  he  did  that,  of  course,  it  was 
absolutely  the  duty  of  the  railroad  company  to 
deliver  it  to  him,  upon  his  paying  those  charges.' 
He  claims  that  all  they  demanded  he  offered  to- 
pay;  if  that  be  so,  of  course,  it  waa  the  duty  of 
tie  railroad  to  deliver  it  to  him. 

Now,  however,  if  it  is  as  the  railroad  claims,, 
that  Dowling  did  not  make  an  unconditional  of- 
fer, but  brought  the  money  and  offered  to  pay  alt 
these  charges  that  the  railroad  had  taxed  up 
against  this  property,  only  on  condition  that 
they  would  make  certain  indorsements  on  the 
paper,  which  they  were  not  required  by  law  to 
make,  Uien  Dowling  cannot  claim  he  has  com- 
plied with  his  contract,  and  therefore  he  would 
not  be  entitled  to  get  the  goods,  and  the  railroad 
had  the  right  to  go  on  and  sell  them;  and  if  you 
find  that  to  be  true,  then  you  will  find  a  ver- 
dict in  favor  of  the  railroad  company. 

So  the  question  would  be,  if  you  decide  that 
Dowling  did  make  the  offer  in  good  faith  to  pay 
all  charges,  why  then  the  idea  would  be  this: 
That  he  would  be  entitled  to  recover  in  this 
action  the  value  of  the  property,  which  yon  will 
fix,  diminished,  first,  by  the  freight,  which  there 
is  no  dispute  about;  you  will  deduct  that  from 
the  value  you  will  fix,  and  then  you  will  deduct 
the  newspaper  advertising,  about  which  there  is 
no  dispute,  and  then  the  question  open  for  you 
would  be  to  fix,  under  the  terms  of  this  paper,  a 
reasonable  amount  for  storage  charges  of  the 

£roperty,  if  it  was  stored.  You  will  first  say: 
>id  they  comply  with  the  terms  of  this  agree- 
ment, in  reference  to  storage?  Did  they  store 
it?     If  they  did  not  store  it,  of  course,  there- 
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could  not  be  any  charges  for  it.  Toa  know,  of 
course,  ivhat  storage  means.  Now,  bowevcr,  if 
you  decide  they  did  store  it,  yon  will  fix  what  is 
a  reasonable  storage  charge,  and  then  you  would 
put  these  items  together — the  freight,  newspaper 
advertising,  and  reasonable  storage  charges;  and 
you  will  deduct  that  from  the  amount  at  which 
you  fix  as  the  value  of  the  property,  and  giving 
Dowling  a  judgment  for  that  difference.  That  is 
the  whole  case. 

You  will  either  dedde  it  in  favor  of  the  rail- 
road, if  he  did  not  make  a  bona  fide  uncondition- 
al offer  to  pay  what  was  legally  assessed  against 
the  property,  if  he  did  not  do  that,  if  he  did  not 
make  an  unconditional  offer,  then  he  cannot  get 
back  his  property  at  all,  and  your  verdict  would 
be  for  the  railroad.  I  mean  this:  If  he  made  an 
offer  only  on  conditions  which  the  railroad  was 
not  retiuired  to  perform,  he  cannot  get  back  the 
property,  and  your  verdict  would  be  for  the 
raUroad.  If  he  made  a  bona  fide  offer  to  pay,  he 
would  be  entitled  to  get  it  bade— to  get  back  the 
property  or  its  equivalent  That  la  all  there  ia 
m  the  case.  You  will  say:  We  find  for  the 
plaintiff,  Dowling,  so  many  dollars,  so  much 
money;  or.  We  find  far  the  defendant.  Now, 
take  the  complaint  here,  as  it  seta  out  all  the 
details,  all  that  Dowling  claims,  a  great  deal  of 
which  has  been  eliminated;  take  the  answer  of 
the  defendant,  which  seta  out  what  the  railroad 
claims,  and  a  great  deal  of  that  has  been  strick- 
en out;  take  this  bill  of  lading,  and  any  other 
paper  you  want  in  the  case — and  go  and  dedde 
it.     Yon  may  retire. 

The  third  section  of  the  bill  of  lading  Is: 
The  amount  of  any  loss  or  damage  for  which 
any  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  the  freight  charges,  if  prepaid)  at  the 
place  and  time  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  represent- 
ed in  writing  by  the  shipper,  or  has  been  agreed 
upon,  or  is  determined  by  the  classification  or 
tarifb  upon  which  the  rate  is  based,  in  any  of 
which  events  such  lower  value  shall  be  the  max- 
imum amounts  to  govern  such  computation, 
whether  or  not  such  loss  or  damage  occura  from 
negligence. 

Claims  for  loss,  damage,  or  delay,  must  be 
made  in  writing  to  the  carrier  at  the  point  of 
delivery,  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in  case 
of  failure  to  make  delivery,  then  within  four 
months  after  a  reasonable  time  for  delivery  has 
elapsed.  Unless  claims  are  so  made  the  carrier 
shall  not  be  liable. 

Lyles  &  Lyles,  of  Colnmbla,  and  J.  E.  Bar- 
ley, of  Barnwell,  for  appellants.  Carter  & 
Carter,  of  Bamberg,  for  respondent 

GAGEy  3.  A  verdict  and  Judgment  for 
$284.84  for  the  plaintiff  against  the  defend- 
ant; an  appeal  by  the  defendant  There  are 
Ave  exceptions,  bat  all  were  abandoned  at 
the  hearing  save  the  first  and  second.  Let 
those  two  be  reported. 

The  appeal  involves,  we  venture  to  think, 
a  misconception  of  the  plaintiff's  case.  The 
complaint  is  verbose  to  a  degree;  but  the 
plaintiff's  testimony,  If  true,  makes  a  case 
of  bald  conversion  by  the  defendant  of  the 
plaintlfTs  goods. 

[1  ]  The  plalutifTs  testimony  tends  to  show 
this  case:     That  a  lot  of  machinery,  worth 
around  $300,  was  shipped  in  November,  1913, 
from   Savannah,  Ga.,  over  the  defendant's  I 
railway,  to  Olar,  in  Bamberg  county ;    that  I 
the  plaintiff  had  paid  for  the  machinery,  and  ' 


It  arrived  in  good  order  at  Olar  early  In  No- 
vember, 1913 ;  that  the  idalntlff  lost  or  mis- 
placed the  bill  of  lading  for  the  goods,  and 
for  that  reason  the  defendant  (within  its 
rights)  declined  to  make  delivery  to  him; 
that  there  was  long  and  fruitless  and  llland- 
able  correspondence  betwixt  the  parties  look- 
ing to  a  delivery;  that  the  plaintiff  only 
found  the  bill  of  lading  in  June,  1914 ;  that 
the  plaintiff  then  went  with  that  paper  to  get 
the  machinery;  that  the  defendant  demand- 
ed the  payment,  -before  delivery,  of  $8.19 
freight  charges,  $98.90  storage  charges,  and 
$7.60  advertising  charges ;  that  the  plaintiff, 
after  some  fruitless  effort  at  an  adjustment, 
finally  offered  to  pay  all  the  charges ;  that  the 
defendant  declined  to  receive  the  money  and 
to  deliver  the  machinery,  but  sold  it  on  Jane 
12th  at  public  outcry,  pursuant  to  regular 
advertisement,  for  $10. 

The  charge  of  the  circuit  court  was  short, 
lucid,  and  exceptionally  helpful.  It  oaght  to 
be  reported.  The  cause  did  not  at  all  inrolve 
the  filing  of  a  dnim  as  prescribed  by  section 
3  of  the  bill  of  lading.  Let  that  section  be 
reported. 

[2]  If  the  testimony  for  the  plaintiff  is 
true,  then  the  defendant  committed  a  plain 
breach  of  the  plaintlfTs  right.  The  plalntlfl 
has  not  sued  for  loss,  damage,  or  delay  of 
the  machinery.  The  plaintiff  testified  be  of- 
fered to  comply  with  every  demand  of  the  de- 
fendant and  was  rejfused  a  delivery.  It  is 
the  same  as  if  the  defendant  had  accepted  the 
charges  and  then  refused  to  deliver  the  ma- 
chinery. It  is  true  the  defendant  testified 
to  a  different  state  of  facts;  and  the  court 
charged  the  Jury  that,  if  that  testimony  was 
true,  then  the  verdict  ought  to  be  for  the  de- 
fendant. Tlie  case  made  does  not  come  with- 
in (Jeorgia  v.  Bllsh  Milling  Co.,  241  U.  S.  190, 
36  Sup.  Ct  541,  eo  L.  Ed.  948,  cited  by  the 
appellant.    So  much  for  the  second  exception. 

[3]  The  first  exception  is  also  untenable. 
If  the  plaintiff's  testimony  be  true,  then  there 
was  no  issue  about  the  three  items  of 
charge;  there  was  therefore  no  occasion  to 
go  to  the  Interstate  Commerce  Commissi  cm 
to  rectify  a  wrongful  charge  for  storage,  for 
that  was  the  chief  item  of  charge.  The 
plaintiff  testified  he  offered  to  pay  all  the 
charges,  and  the  carrier  decllnM  to  accept 
payment  and  to  make  delivery.  The  plaintiff 
testified  as  follows  on  that  question: 

Wlien  I  found  the  bill  of  lading,  I  went  with 
my  teams  and  hands  to  get  the  machinery,  and 
talked  to  the  agent,  Mr.  Fail.  I  went  the  next 
day  after  I  found  the  bill  of  lading.  I  had  con- 
tinued looking  and  searching  for  this  paper. 
and  when  I  found  it  I  went  the  following  day 
to  Olar  to  get  the  machinery.  I  asked  Mr.  Fail, 
the  agent,  to  deliver  the  machinery.  I  contend- 
ed that  the  demurrage  charges  were  not  ccnrect. 
inasmuch  as  the  machinery  bad  not  been  stored. 
It  had  been  left  out  where  the  rain  could  come 
in  on  it,  and  it  had  become  a  secondhand  planet. 
Q.  Where  was  the  machinery?  A.  At  the  edge 
of  the  shed.  Q.  The  train  shed?  A.  Yes,  sir; 
the  train  shed,  right  close  to  where  they  had  un- 
loaded it  from  the  car.  I  claimed  it  was  jost 
to  rdease  the  demurrage  charges,  but  he  [Agent 
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Fail]  would  not  agiee,  and  advi«ed  me  that  he 
had  authority  to  sell  it;  and  then  I  agreed  to 
pay  the  demurrage  and  advertising  charges  that 
he  might  have  against  it,  and  take  the  machin- 
ery ;  that  I  had  my  hands  and  teams  there,  and 
wanted  to  carry  it  back,  and  I  presented  the 
bill  of  lading  and  tendered  payment,  and  he  re- 
fused it.  To  begin  with,  he  did  not  know  what 
it  was,  and  he  did  not  think  he  had  authority 
to  deliver  it.  Q.  State  whether  ornot  you  re- 
quested him  to  correspond  with  his  superiors. 
A.  Tea,  sir.  Q.  Did  he  do  it?  A.  I  don't 
know  whether  he  did  or  not.  Q.  Did  he  do  it 
then?  A.  I  asked  him  to  wire  for  information, 
and  I  waited  some  time  for  him  to  get  the  in- 
formation. Q.  Hoim  long  did  you  stay  around 
there?  A.  I  guess  two  hours  or  more.  Q.  Did 
you  have  to  come  home  without  the  machinery? 
A.  I  had  to  come  home  without  it  Q.  State  to 
the  jury  whether  or  not  you  were  in  earnest 
when  you  offered  him,  the  money  to  pay  the 
charges  they  had  against  it.  A.  Of  course  I 
was  in  earnest. 

Mr.  Lyles:  The  witness  did  not  aay  that  he 
offered  the  money. 

Mr.  Carter:  Did  you  offer  it  to  him?  A.  Tea, 
sir.  Q.  After  coming  home,  did  yon  get  any 
communication  from  him?    A.  No,  sir. 

The  plaintifT  testlfled  he  had  $200  In  his 
pocket  to  pay  all  charges,  and  In  legal  efTect 
tendered  it  On  the  same  issue  Mr.  Eaves, 
a  former  employ^  and  station  agent. of  the 
Southern  Railway  for  15  years,  testified  as 
follows : 

Q.  State  what'  conversation  passed  between 
them  so  far  as  you  can — between  Mr.  Dowling 
and  Mr.  Fail— with  reference  to  this  machinery, 
or  what  was  said  and  done.  A.  I  went  with 
Mr.  Dowling,  and  he  asked  the  agent  what  the 
demurrage  charges  were,  and  he  said  about  $100, 
and  Mr.  Dowling  said  something  about  it  being 
excessive;  anyway,  Mr.  Dowling  said  he  was 
ready  to  take  the  machinery  out,  and  had  the 
bill  of  lading  in  his  hand,  the  original  bill  of 
lading  that  you  have  there,  in  his  hand;  I 
looked  it  over  at  the  time;  this  is  the  one  he 
had.  Q.  Did .  Mr.  Dowling  present  the  bill  of 
lading?  A.  He  presented  the  bill  of  lading 
over  the  counter  to  the  agent,  and  offered  to 
pay  the  demurrage,  freight  charges,  advertising 
charges,  and  any  other  charges- that  had  accrued 
to  the  shipment.  The  agent  refused  to  deliver 
the  shipment,  and  said  he  had  instructions  from 
his  superior  officers  to  sell  it,  and  that  he  was 
going  to  sell  it,  and  would  not  deliver  it  under 
any  condition.  Q.  State  whether  or  not  Mr. 
Dowling  requested  him  to  wire  them.  A.  And 
Hr.  Dowling  said  he  would  wait  until  he  got  a 
reply.  Q.  Did  he  seed  to  make  any  effort  in 
that  direction?    A.  Mo,  sir. 

Tbe  delivering  agent  of  the  carrier  admit- 
ted that  the  plaintiff  offered  to  pay  all  charg- 
es; bnt  the  witness  said  the  plaintiff  de- 
manded of  the  agent  that  be  should  make 
some  notation  on  the  bill  of  lading,  which  he 
declined  to  do.  The  plaintiff  denied  that, 
and  the  court  charged  the  Jury  that  the 
■gent  was  within  bis  rights  to  decline  to 
make  any  notation.  The  case  of  Texas  t. 
Abilene,  204  U.  S.  427,  27  Sup.  Ct  350,  51 
Ia  Ed.  553,  9  Ann.  Gas.  1075,  cited  by  the  ap- 
pellant, has  therefore  no  relevancy  to  tbe 
Issue  made  here. 

The  Judgment  below  la  affirmed. 

GART,  C.  J.,  and  HYDRICK,  WATTS, 
and  FRASBR,  JJ.,  concur. 
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(Supreme  Court  of  South  Carolina.     Oct  10, 
1917.) 

1.  Evidence    <e=»24S(4)  —  DECtABATiONS    of 
Agent  attes.  Accident. 

In  an  action  for  the  death  of  an  employ6, 
the  statements  of  deceased's  foreman  cDncem- 
ing  the  accident  and  the  death  made  several 
days  thereafter  were  not  admissible  against  the 
employer,  and  should  have  been  excluded  aa 
hearsay. 

2.  Evidence  i8=s>130  —  Admissions  —  SEmi- 

MENT   WITH  THIBD   PEBSONS. 

In  an  action  for  death,  testimony  tending  to 
prove  that  defendant  had  admitted  liability  for 
the  accident  by  settling  other  daims  growing 
out  of  the  same  accident  was  improperly  admit- 
ted. 

3.  Death  <S=5»58(2)— Actions  fob  Death— Pm- 

SDMFTIONa 

Under  Cr.  Code  1912,  $  697,  making  it  a  mis- 
demeanor for  any  able-bodied  man  without  just 
cause  or  excuse  to  abandon  or  fail  to  supply  the 
actual  necessaries  of  life  to  his  wife,  or  minor 
unmarried  children  dependent  upon  him,  the 
widow  and  minor  unmarried  child  of  a  deceased 
had  prima  facie  and  presumptively  a  legal  pe- 
cuniory  interest  in  the  continuance  of  his  life, 
though  he  had  abandoned  them  and  failed  to  per- 
form the  duty  imposed  upon  him  by  law,  and 
in  an  action  for  his  death,  the  failure  to  Intro- 
duce evidence  to  show  that  they  sustained  any 
actual  pecuniary  loss  did  not  justify  a  direct- 
ed verdict 

4.  Death    «=»103(1)— Actions    fob   Death- 
Questions  FOB  JUBT. 

In  an  action  for  the  death  of  a  man  who  had 
abandoned  his  wife)  and  child,  and  contributed 
nothing  to  their  support  for  years,  evidence  that 
after  he  abandoned  hia  wife  she  lived  in  the 
house  with  another  man,  and  that  she  had  an- 
other child,  did  not  as  a  matter  of  law  show 
that  she  had  forfeited  her  right  of  support,  bnt 
only  made  an  issue  for  the  jury. 

5.  Death    @=>64  —  Actions    fob    Causing 
Death— Admissibilitt   of  Evidence. 

Though  presumptively  the  widow  and  minor 
unmarried  child  of  a  deceased  suffer  financial 
loss  from  his  death,  it  may  be  shown  in  an  ac- 
tion under  the  federal  Employers'  Liability  Act 
(Act  April  22,  1908,  c.  149.  35  Stat  65  [Comp. 
St  1916,  §1  8657-86661)  from  the  relation,  cir- 
cumstances, and  relative  condition  of  deceased 
and  the  surviving  relatives  that  no  actual  pe- 
cuniary loss,  present  or  prospective,  resulted 
from  the  death. 

6.  Death    «=385  —  Davaobs    fob    Oausino 
Death— Peouniaby  Loss. 

In  an  action  for  the  death  of  an  employ^  un- 
der the  federal  Employers'  Liability  Act,  re- 
covery may  be  had  only  for  actual  pecuniary 
loss,  present  or  prospective. 

7.  Death  <3=3l04(6)  —  Dakaoes  fob  Causino 
Death— INSTBUCTIONB. 

In  an  action  under  the  federal  Employers' 
Liability  Act  for  the  death  of  an  employ^,  where 
there  was  evidence  that  deceased's  wife  after  his 
abandonment  of  her  had  forfeited  her  right  of 
support  by  living  with  another  man,  tbe  court 
should  have  charged  as  requested  that  the  meas- 
ure of  damages  was  the  -amount  which  would 
compensate  the  surviving  beneficiaries  (or  the 
actual  pecuniary  loss. 

8.  Tbiai.  «=s>242— Misixadino  Instbuctions. 

In  an  action  under  the  federal  Employers' 
Liability  Act  for  the  death  of.  an  employe,  where 
the  undisputed  evidence  showed  that  deceased, 
who  had  abandoned  his  wife  and  child,  had  not 
supported  them  for  years,  an  instruction  that 
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the  law  imposed  apon  a  man  the  duty  of  sup- 
porting his  wife  and  children,  and  that  in  the 
absence  of  other  proof  it  would  be  presumed  that 
everybody  obeyed'  the  law  until  the  contrary 
appeared,  though  stating  a  sound  proposition 
ol  law,  should  not  have  been  given,  as  it  might 
have  misled  the  jury  to  understand  that  they 
were  authorized  to  award  damages  for  the  loss 
of  support  presumed  to  have  been  furnished, 
when  in  fact  it  had  not  been  furnished. 

9.  Tbiai.  «=3252(20)  —  Ikbtkuctions— Appli- 
cability TO  Evidence. 

Where,  in  an  action  under  the  federal  Em- 
ployers' Liability  Act  for  death,  all  the  evidence 
pointed  to  an  instantaneous  death,  and  there 
was  no  evidence  that  deceased  survived  the  in- 
Jury  even  for  a  momect,  or  that  he  endured 
any  conscious  pain  and  sv.ffering,  the  submission 
of  the  question  of  pain  and  suffering  was  erro- 
neous as  allowing  the  Jury  to  speculate  about 
a  matter  about  which  the  law  requires  proof. 

10.  Death   €=104(4)  — Ihstbuctior8  —  Dak- 

AOES. 

Where,  in  an  action  under  the  federal  Em- 
ployers' Liability  Act,  the  court  charged  that 
actual  damages  was  a  sum  assessed  by  the  jury 
to  reimburse  a  party  claiming  damages  for  an 
injury,  and  that  under  the  law  a  man's  wife  and 
child  had  a  right  to  sue  for  damages  on  account 
of  his  death  if  caused  negligently,  and  that  the 
damage  sustained  was  a  matter  for  the  jury  to 
determine,  and  was  a  matter  entirely  for  them, 
thereby  allowing  the  jury  to  adopt  any  standard 
for  the  admeasurement  of  damages  that  they 
might  see  fit,  it  was  error  to  refuse  an  instruc- 
tion that  no  recovery  could  be  had  for  damages 
which  deceased  might  have  recovered  if  he  had 
survived,  nor  for  the  loss  of  society,  companion- 
ship, or  acts  of  kindness  growing  out  of  the  re- 
lationship, or  for  wounded  feelings. 

Appeal  from  Common  Pleas  Circtiit  Court 
of  Abbeville  County ;  John  S.  Wilson,  Judge. 

Action  by  Robert  Gilliam,  as  administrator, 
etc.,  against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

J.  Moore  Mars,  of  Abbeville,  for  appellant 
Graydon  &  Graydon,  of  Columbia,  and  J. 
Howard  Moore,  of  Abbeville,  for  respondent. 

HYDRICK,  J.  This  action  was  brought 
under  tbe  federal  Employers'  Liability  Act 
to  recover  damages  for  Injuries  to,  and  the 
death  of,  Whit  McBride  for  the  benefit  of  his 
widow  and  nilnor  child.  Plaintift  had  judg- 
ment, from  which  defendant  appealed. 

At  the  time  of  his  death,  McBrlde  was 
employed  by  defendant  as  a  section  hand, 
and  was  engaged  with  others  In  clearing 
away  the  wreck  of  a  freight  train  on  de- 
fendant's road,  and  in  repairing  the  track 
which  had  been  torn  up.  There  was  in  the 
wreck  a  low-sided  gondola,  loaded  with  iron 
car  wheels.  It  was  raised  by  means  of  a  der- 
rick, so  that  the  men  could  go  under  it  and 
relay  tbe  track.  While  they  were  so  engag- 
ed, the  suspended  cac  suddenly  turned  to  one 
side,  and  its  load  of  iron  car  wheels  rolled 
out  and  fell  upon  the  workmen,  five  of  whom 
— McBrlde  included — were  killed,  and  seven 
were  injured.  Some  16  or  18  years  before, 
McBride  married  the  woman,  and  had  by 
her  tlie  child  for  whose  benefit  the  action  was 
brought.     After  living  with  his  wife  about , 


a  year,  he  abandoned  her  and  his  child. 
There  was  no  evidence  that  he  afterwards 
contributed  anything  to  the  support  of  ei- 
ther of  them;  nor  was  there  any  evidence 
that  he  did  not,  except  as  that  was  inferable 
from  the  fact  that  he  had  not  lived  with 
them  or  communicated  with  them.  There 
was  evidence  that,  after  he  abandoned  her, 
his  wife  lived  In  the  house  with  another 
mian,  and  that  she  had  another  child. 

[1]  The  first  assignment  of  error  is  In  al- 
lowing Butler  McBrlde,  a  witness  for  plain- 
tiff, to  narrate  a  conversation  whl<A  he  had 
with  A.  J.  Sisk,  the  foreman  under  whom 
deceased  was  wOTklng  at  the  time  be  was 
killed,  about  the  accident  and  the  death  of 
McBride.  The  statements  of  Sisk,  made  sev- 
eral days  after  the  aoddent,  were  not  ad- 
missible as  evidence  against  defendant,  and 
should  have  been  excluded  as  hearsay. 
Kitchens  v.  Melton,  103  S.  C.  270,  87  S.  E. 
1006.  It  Is  unnecessary  to  consider  respond- 
ent's contention  that  the  error  was  made 
harmless  by  the  subsequent  examination  of 
Sisk  as  a  witness  for  defendant,  as  tbe 
judgment  must  be  reversed  on  other  grounds. 

[2]  The  court  erred,  also.  In  allowing  plain- 
tiff to  Introduce  testimony  tending  to  prove 
that  defendant  had  admitted  liability  for  the 
accident  by  settling  the  other  claims  that 
grew  out  of  It  Rookard  v.  Railway,  81  S. 
C.  190,  65  S.  B.  1047,  27  L.  R.  A.  (N.  S.)  435, 
137  Am.  St  Rep.  839;  Cable  Piano  Co.  v. 
Railway,  94  S.  C.  143,  77  S.  E.  868.  Defend- 
ant moved  for  a  directed  verdict  on  two 
grounds,  which  are  renewed  here.  The  first 
Is  that  there  was  no  evidence  that  the  bene- 
ficial plaintiffs  sustained  any  actual  pecuni- 
ary loss  by  the  death  of  McBrlde;  and  the 
second  is  that,  as  his  death  was  Instantane- 
ous, there  was  no  survival  of  the  right  of 
action  for  bis  pain  and  suffering. 

[3, 4]  As  to  the  first  ground,  the  motion 
was  properly  refused.  The  law  imposes  upon 
every  man  the  duty  of  supxtorting  his  wife  ! 
and  minor  unmarried  diildren;  and,  In  tliis 
state,  any  able-bodied  man  who,  without  just 
cause  or  excuse,  abandbns  or  falls  to  supply 
the  actual  necessaries  of  life  to  his.  wife  or 
to  his  minor  unmarried  child  or  children  de- 
pendent upon  him,  is  guilty  of  a  misdemean- 
or. Crim.  Code,  {  697;  State  v.  English,  101 
S.  C.  304,  86  S.  E.  721,  L.  R.  A.  1915F,  977. 
Therefore,  prima  fade  and  presumptively, 
tlie  widow  and  minor  unmarried  child  of  de- 
ceased had  a  legal  pecuniary  interest  In  the 
continuance  of  his  life.  The  fact  that  he  had 
abandoned  them  and  had  failed  to  perform 
the  duty  imposed  upon  him  by  the  law  did 
not  absolve  him  from  the  obligation,  nor  de- 
prive them  of  the  right  to  have  it  enforced. 
The  evidence  did  not  warrant  the  court  In 
holding,  as  matter  of  law,  that  the  wife  had 
forfeited  her  right  of  support  by  her  con- 
duct. As  to  that,  the  evidence  made  an  is- 
sue for  the  jury,  under  proper  instructions. 
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Besides,  there  was  no  evidence  that  the  right 
of  the  child,  If  she  then  was,  or  should  there- 
after during  minority  become,  dependent  was 
not  still  existent;  and  the  action  was  brought 
for  her  benefit  as  well  as  the  wife's. 

When  the  relation  between  deceased  and 
the  beneficial  plaintiff  Is  that  of  husband  and 
wife  or  parent  and  minor  child,  In  the  ab- 
sence of  evidence  to  the  contrary,  actual  pe- 
cuniary loss  will  be  presumed  from  the  death. 
Minneapolis  &  St.  Paul  Railroad  Co.  v.  Got- 
schaU,  244  U.  S.  66,  37  Sup.  Ct  598,  61  L. 
Ed.  996;  Ingersoll  v.  Detroit,  etc..  Railroad 
Co,  163  Mich.  268,  128  N.  W.  227,  32  L.  R. 
A.  (N.  S.)  362;  Fogarty  v.  Northern  Pacific 
Railroad  Co..  74  Wash.  397,  133  Pac  609,  I«. 
R.  A.  1916C,  800;  note  in  I^  R.  A.  1916E,  127, 
144,  148.  In  Ootsdiall's  Case  deceased  was  a 
minor  son  20  years  old.    The  court  said : 

"Again  it  is  insisted  that  error  was  com- 
mitted in  submitting  the  case  to  the  jury  because 
there  was  no  evidence  of  pecuniary  loss  re- 
sulting to  Gotschall's  father,  on  wbose  behalf 
the  suit  was  brought.  But  this  disregards  the 
undisputed  fact  that  the  deceased  was  a  minor 
and  as,  under  the  Minnesota  law,  the  father 
was  entitled  to  the  earnings  of  his  son  during 
minority,  the  question  is  one  not  of  right  to 
recover,  but  only  of  the  amount  of  damages 
which  it  was  proper  to  award." 

[6-7]  It  follows,  however,  that,  although 
the  technical  right  may  exist,  yet  the  depri- 
vation of  it  may  cause  very  little,  or,  possi- 
bly, no  actual  financial  loss,  for  it  may  be 
shown  from  the  relation,  circumstances,  and 
relotive  condition  of  deceased  and  the  stir- 
Tlriug  relatives  for  wbose  benefit  the  action 
Is  brought  that  no  actual  pecuniary  loss,  pres- 
ent or  prospective,  resulted  to  them  from  his 
death ;  and  it  is  well  settled  that  It  Is  only 
for  such  loss  that  recovery  may  be  had. 
Michigan  Central  R.  Co.  v.  Vreeland,  227 
U.  S.  60,  33  Sup.  Ct  192,  57  U  Ed.  417,  Ann. 
Cas.  19140,  176;  American  R.  Co.  v.  Did- 
rlckson,  227  U.  S.  143,  33  Sup.  Ct.  224,  67  L. 
Ed.  456;  Gulf,  etc.,  R.  Co.  v.  McGinnis,  228 
U.  S.  173,  33  Sup.  Ct  426,  67  I*  Ed.  785 ;  St 
t.ouis,  etc.,  Ry.  Co.  v.  Craft  237  C.  S.  648, 
35  Sup.  Ct  704,  59  L.  Ed.  1160,  or  as  in  the 
McOiunis  Case,  it  may  appear  that  some  of 
them  sustained  such  loss  while  others  did 
not.  Therefore,  in  view  of  the  evidence  tend- 
ing to  show  that  the  wife  had  forfeited  her 
right  of  support,  the  court  should  have  given 
defendant's  first  request,  to  wit: 

"I  charge  you  the  measure  of  damages  is  the 
amount  which  will  compensate  the  surviving 
beneficiaries  for  the  actual  pecuniary  loss,  and 
the  jury  should  apportion  the  amount  among 
them  according  to  the  loss  of  each." 

[I]  In  this  connection,  we  consider  the  as- 
signment of  error  in  charging  plaintiff's 
fourth  request,  to  wit: 

"That  the  law  of  this  state  imposes  upon  a 
man  the  duty  of  supporting  bis  wife  and  chil- 
dren, and  in  the  absence  of  other  proof  it  will 
be  presumed  that  everybody  obeys  the  law  of 
the  land  until  the  contrary  appears." 

While  that  Is  a  sound  proposition  of  law, 
and  is  applicable  when  there  is  no  evidence 
upon  the  question  whether  the  duty  has  been 


performed,  or  when  the  evidence  upon  that 
Issue  is  conflicting,  yet  in  view  of  the  undis- 
puted evidence  in  this  case  that  deceased 
had  not  supported  his  wife  and  child,  this 
Instruction  might  have  been  misleading,  for 
the  jnry  might  have  understood  it  as  author- 
ising an  award  of  damages  for  the  loss  of 
support,  presumed  to  have  been  furnisl^ed, 
when.  In  fact,  it  had  not  been  furnished. 
Under  the  evidence,  recovery,  if  at  all,  should 
have  been  limited  to  the  prospective  loss 
which  the  widow  and  daughter  actually  sus- 
tained by  reason  of  the  deprivation  of  their 
right  of  support  as  heretofore  explained. 

[S]  Oefuidant's  motion  for  a  directed  ver- 
dict on  the  cause  of  action  for  the  pain  and 
suffering  of  deceased  should  have  been  grant- 
ed. There  was  no  evidence  that  deceased 
enrvived  his  Injury  even  for  a  moment,  and, 
of  course,  none  that  he  endured  any  con- 
scious pain  and  suffering.  All  the  evidence 
on  that  issue  points  to  his  Instantaneous 
death.  Therefore  the  snbmisslcm  of  that  Is- 
sue to  the  ivxf  was  to  aV.jvr  them  to  specu- 
late about  a  matter  about  wbidi  the  law  re> 
quires  proof.  In  the  Craft  Case,  supra,  de- 
ceased survived  bis  injuries  more  than  half 
an  hour,  and  they  were  such  as  were  calcu- 
lated to  cause  him  extreme  pain  and  suffer- 
ing, if  he  remained  conscious,  and  there  was 
evidence  tending  to  show  that  he  was  con- 
scious. While  the  court  sustained  the  sub- 
mission of  the  issue  to  the  Jury  in  that  case, 
it  said: 

"But  to  avoid  any  misapprehension  it  !s  well 
to  observe  that  the  case  is  close  to  the  border 
line,  for  such  pain  and  suffering  as  are  sub- 
stantially contemporaneous  with  death  or  mere 
incidents  to  it  aa  also  the  short  periods  of  in- 
sensibility which  sometimes  intervene  between 
fatal  injuries  and  death,  afford  no  basis  for 
a  separate  estimation  or  award  of  damages  un- 
der statutes  Uke  that  which  is  controlling  here." 

[10]  The  only  Instructions  given  as  to  the 
measure  of  damages  are  found  in  the  general 
charge  as  follows: 

"Actual  damages  Is  a  sum  of  money  assessed 
by  a  jury  in  a  case  to  reimburse,  as  far  as  it 
can.  n  party  claiming  damages  for  an  Injury 
sustained,  and  under  the  law  a'  man's  wife  and 
child  have  a  right  to  sue  for  damages  on  account 
of  the  death  of  ber  husband  or  parent  if  the 
party  causing  the  death  did  it  in  a  negligent 
way.  As  to  what  damage  they  have  sustained, 
if  any,  that  is  a  matter  also  for  yon  to  deter- 
mine.   That  is  a  matter  entirely  for  you." 

And  again: 

"The  plaintiff  must  malce  out  his  case  by  the 
greater  weight  or  preponderance  of  the  evidence. 
If  he  has  done  so,  then  the  question  will  be 
what  damages  you  will  give  him.  That  is  a 
mattery  entirely  for  you.' 

And  the  court  refused  defendant's  aeooiH 
request  to  wit: 

"I  charge  you  no  recovery  can  be  had  foi 
damag'es  which  the  deceased  might  have  recov- 
ered if  he  had  survived,  nor  can  recovery  be 
had  for  loss  of  society,  companionship,  or  acts 
of  kindness  growint;  out  of  the  relationship, 
or  for  wounded  feelings." 

We  have  already  seen  that  the  first  pari 
of  the  second  request  should  have  been  given, 
and,  by  reference  to  the  decisions  of  the  Sn- 
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preme  Court  of  the  United  States  hereinbe- 
fore dted,  It  will  be  seen  that  the  court  erred 
both  In  the  general  instruction  as  to  the 
measure  of  damages  and  In  refusing  the  lat- 
ter part  of  defendant's  second  request.  Un- 
der the  general  instructions  given,  the  Jury 
were  allowed  to  adopt  any  standard  for  the 
admeasurement  of  damages  that  they  might 
see  fit,  and,  of  course,  to  include  therein  as 
elements  of  damage  those  matters  mentioned 
in  defendant's  second  request  which  the  Su- 
preme Court  has  held  must  be  excluded. 
Judgment  reversed. 

OART,  O.  J.,  and  WATTS,  FRASER,  and 
OAGB;  JJ.,  concur. 

(108  S.   C.  16S) 

PHILLIPS-PATTERSON    CO.    v.    NORTH- 
WESTERN R.  CO.  OF  SOUTH  CARO- 
LINA.   (No.  9740.) 

(Supreme  Court  of  South  Carolina.     July  7, 
1917.) 

1.  c  abb  debs  ^374— stofpaes  in  tsarsitd— 

Sufficiency  of  Notiok. 
Consignor's  letter  to  carrier  stating  that. 
"We  will  thank  yon  to  hold  up  delivery  until 
yon  receive  our  telegraphic  instructions,  etc.," 
held  sufficient  notice  to  stop  delivery. 

2.  Cabbiebs  «=»74— Saixb  «ss299— Stofpaob 
IN  TBANBITD  —  ElTSCT  —  Cabbieb'8  Lia- 
BIMTT. 

Upon  carrier'a  receipt  of  consignor's  notice 
for  stoppage  in  transitu,  title  became  revested 
in  the  consignor  vendor,  and  carrier  became 
liable  for  agent's  failure  to  stop  delivery. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Sumter  County;    Geo.  E.   Prince,  Judge. 

Action  by  Phillips-Patterson  Company 
against  Northwestern  Railroad  Company  of 
South  Carolina.  Defendant's  motion  for  di- 
rection of  a  verdict  overruled  upon  the  first 
ground,  and  sustained  as  to  the  second  and 
third  grounds,  and  plaiutiCT  appeals.  Order 
reversed  in  part,  and  case  remanded  for  new 
trlaL 

A.  S.  Merrlmon  and  Marlon  Seabrook,  both 
of  Sumter,  for  appellant.  John  H.  Clifton, 
of  Sumter,  for  respondent. 

GART,  a  X  This  is  an  action  for  actual 
and  punitive  damages,  alleged  to  have  been 
sustained  by  the  plaintier,  through  the  wrong- 
ful acts  of  the  defendant,  in  failing  and  re- 
fusing to  stop  certain  goods  In  transit,  which 
had  been  shipped  by  the  plaintiff  to  C.  R. 
Shuler  &  Co. — that  being  the  name  imder 
which  W.  A.  Shuler,  the  agent  of  the  defend- 
ant at  Rembert,  S.  C,  was  then  doing  bus- 
iness. The  plaintiff  also  claimed  certain 
penalties  under  the  statutes  of  this  state. 

The  defendant  denied  the  allegations  of 
the  complaint  and  set  up  as  a  defense  that 
It  was  a  carrier  of  Interstate  commerce  at 
the  times  mentioned  In  the  complaint,  and 
that  the  jienalty  statutes  of  this  state  are 
unconstitutional.     The  defendant   alsa   in- 


terposed tbe  defense  that  the  plaintiff  did 
not  file  with  the  defendant  a  notice  of  its 
claim  within  the  time  required  by  law. 

At  the  close  of  the  testimony  the  defendant 
made  a  motion  for  the  directtcm  of  a  rerdlct, 
on  the  following  grounds: 

"Sirst  That,  under  the  bills  of  lading  admit- 
ted in  evidence,  no  cause  of  action  can  be  main- 
tained, unless  it  appears  that  the  plaintiff 
filed  a  claim  in  writing,  demanding  payment  of 
the  alleged  loss  within  four  months  from  the 
date  of  tbe  bill  of  lading.  Second.  That  there 
is  no  evidence  that  at  tbe  time  of  shipment,  or 
any  of  the  alleged  shipments,  that  tbe  firm  of 
C.  B.  Shuler  &  Co.  were  then  insolvent  Third. 
That  there  is  no  evidence  that  the  plaintifb 
knew  of  the  insolvency  at  that  time,  or  that  they 
attempted  to  stop  the  transit  of  the  goods,  for 
the  reason  that  the  firm  of  C.  B.  Sholer  &  Co. 
were  then  insolvent,  or  believed  to  be  insolvent, 
or  that  the  fact  of  insolvency  in  any  way  enter- 
ed into  the  shipment  Fourth.  There  is  no  evi- 
dence of  delivery  of  the  lard  sued  for,  nor  is 
there  any  evidence  that  the  defendant  ever  re- 
ceived it,  or  had  it  in  its  possession;  the  con- 
tracts of  carriage  made  between  the  parties  ab- 
solved the  defendant  from  responsibility,  except 
under  tbe  bills  of  lading  and  the  bills  of  strict 
liBbility  for  loss  occurring  while  in  its  posses- 
sion; that  there  is  no  evidence  of  conversion 
by  the  defendant,  and,  if  there  was  conversion, 
the  act  is  without  application,  and,  if  appli- 
cable, was  unconstitutional  as  being  a  burden 
upon  interstate  commerce  and  an  intervention  of 
congressional  action." 

His  honor,  the  presiding  Judge,  overruled 
the  first  ground,  stating  that  there  was  some 
testimony  that  the  claim  was  filed.  He  sus- 
tained the  second  and  third  grounds  for  tlie 
following  reasons: 

"I  hold  that  there  is  no  right— no  legal  right- 
to  stop  goods  in  transit  that  have  been  Bhipoed 
on  bill  of  lading  to  a.  given  consignee,  except 
the  right  to  stop  them  when  the  consignee  be- 
comes insolvent  and  the  vendor  learns  of  the 
Insolvency  after  the  shipment  I  hold  that  it 
is  not  competent  for  a  consignor  to  stop  goods 
in  transit  merely  for  the  purpose  of  enforcing 
the  payment  of  another  debt.    •    •    • 

"I  hold  in  this  case  there  is  no  evidence  that 
the  consignor  ever  attemi)ted  to  stop  the  goods 
in  transit  because  of  the  insolvency  of  the  con- 
signee. I  hold  Uiat  there  is  no  evidence  that 
that  was  the  reason  that  prompted  consignor  to 
attempt  the  stoppage  of  the  goods  in  tran- 
sit   •    •    •. 

"In  the  absence  of  any  testimony  as  to  his 
debts  and  when  they  were  incurred — there  is 
absolutely  no  testimony  in  this  case  that  there 
were  any  creditors  except  tbe  consignor  at  that 
time,  that  is,  at  the  time  of  the  attempted  stop- 
page in  transit,  so  I  sustain  the  demurrer  on  the 
ground  that  the  consignor  in  this  case  has  not 
offered  testimony  that  would  warrant  his  stop- 
ping the  delivery  of  the  goods  In  transit  shipped 
on  open  bill  of  lading  to  the  consignee.  I  hold 
that  where  a  consignor  desires  to  protect  his 
rights,  get  his  money  for  his  goods  shipped,  he 
has  adequate  remedy  for  that  to  ship  them  to 
his  own  order,  order  notify,  and  attach  on  a  draft 
— send  the  bill  of  lading  with  draft  attached — 
and  when  the  draft  is  paid,  why  the  consignee 
could  have  gotten  his  goods,  otherwise  he  could 
not.    He  could  have  saved  himself." 

[1]  The  plaintiff  introduced  in  evidence  the 
follovrlng  letter,  which  was  received  by  the 
defendant  while  the  goods  were  in  transit, 
for  the  purpose  of  showing  notice  to  stop  the 
goods  in  transitu: 
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"November  19,  1014. 

"Agent  Ry.  C3o.,  Rembert,  S,  C— Dear  Sir: 
We  have  various  goods  en  route  to  your  station 
consigned  to  C.  B.  Shuler  &  Co.,  and  we  wiil 
thank  you  to  hold  up  delivery  of  these_  ship- 
ments, until  you  receive  our  telegraphic  in- 
structions to  deliver  the  same,  which  we  will  no 
doubt  give  you  in  the  next  day  or  two,  or  as 
aoon  as  some  matters  are  adjusted  between  our- 
selves and  consignee,  covering  which  w«  are  now 
in  correspondence  with  them. 

"Tours  very  truly,     Phillips-Patterson  Co." 

Our  constructioa  of  this  writing  ia  that  It 
was  sufficient  In  form  to  give  necessary  no- 
tice. It  may  be  divided  into  two  parts,  to 
wit:  First,  as  notifying  the  defendant  to 
stop  the  delivery  of  the  goods;  and,  second, 
not  to  deliver  them  without  the  plaintiff's 
consent.  The  only  uncertainty  related  to 
the  length  of  time  the  goods  were  to  be  held 
after  they  had  been  stopped;  but  the  direc- 
tion to  stop  the  goods  was  certain  and  un- 
conditional. 

[2]  The  moment  this  notice  was  received 
the  title  to  the  goods  became  revested  in  the 
plaintiff,  and  the  defendant  became  liable 
for  the  failure  of  Its  agent  to  stop  the  deliv- 
ery of  them  to  any  one  but 'the  plaintiff,  or 
a  party  named  by  U. 

The  rule  Is  thus  stated  In  Pool  t.  Ry.,  23 
S.  C.  286: 

"The  carrier  is  not  bound  to  know  whether 
the  consignor  is  exercising  his  right  to  stop  de- 
livery upon  proper  and  legal  grounds  or  not. 
All  that  he  is  bound  to  know  is  that  the  con- 
signor has  ordered  a  stoppage  before  deliver- 
ing, and,  if  so,  his  delivery  afterwards  becomes 
lllegiL  If  this  be  the  law  (and  of  this  there 
seems  no  doubt),  the  refusal  of  a  carrier  to  de- 
liver, with  an  order  in  his  hands  from  the  con- 
signor not  to  deliver,  is  a  full  protection  to 
him;  the  refusal  under  such  circumstances  af- 
fording no  cause  of  action  against  him  to  the 
vendee.  As  we  have  said,  the  order  of  nonde- 
livery revests  the  possession  of  the  property  in 
the  vendor  in  contemplation  of  law,  and  trans- 
fers the  cause  of  action  of  the  vendee  for  non- 
delivery from  and  against  the  carrier  to  and 
against  the  vendor.  From  this  it  follows  that 
the  defendant  below  had  not  only  the  right  to 
refuse  the  demand  of  the  plaintiff,  but  was  le- 
gally bound  to  do  so." 

"The  case  of  Pool  v.  Railroad  Co.,  23  S.  O. 
290,  states  the  principle  that  in  a  contest  be- 
tween the  vendee  and  « e nUor,  the  vendor  cannot 
rindicate  an  attempt  to  exercise  the  right  of 
stoppage  in  transitu,  unless  he  shows  that  the 
vendee  was  insolvent,  but  in  a  contest  between 
the  vendee  and  carrier,  all  that  is  necessary  to 
stop  the  goods  in  the  hands  of  the  carrier  is  a 
simple  notice  from  the  consifcnor,  forbidding  de- 
livery to  the  vendee.  The  effect  of  such  notice 
is  to  revest  possession  in  the  vendor,  and  if  the 
carrier  deliver  to  the  vendee  after  suc'.i  notice, 
he  becomes  liable  to  the  vendor.  '  "ic  same 
principle  would  apply  in  a  suit  by  the  vendor 
against  the  carrier.  If  after  such  notice  posses- 
sion of  the  goods  revests  in  the  vendor.  It  is  a 
breach  of  the  vendor's  right  for  the  carrier  to 
deliver  to  the  vendee,  contrary  to  the  instrnc- 
tiona  of  the  vendor."  Faust  v.  Ry.,  74  S.  C. 
360,  54  S.  K.  506;   Monaghan  MiUs  v.  Mfg.  Co., 

ee  s.  c.  195,  80  s.  e;  194. 

The  exceptions  raising  this  question  are 
sustained. 

His  honor  ruled  that  the  penalties  cannot 
be  recovered.     This  ruling  Is  sustained  by 


recent  decisions  of  the  United  States  Su- 
preme Court,  and  followed  In  late  decisions 
In  this  court,  on  the  ground  that  auch  stat- 
utes are  unconstitutional,  as  Interfering  with 
interstate  commerce. 

The  respondent's  attorney  gave  notice  of 
additional  grounds,  upon  which  he  would 
ask  that  the  order  be  sustained.  They  only 
raise  questions  that  have  already  been  con- 
sidered. 

It  Is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  reversed  (except 
in  so  far  as  it  overrules  the  first  ground  of 
the  motion  and  sustains  the  ground  that  the 
penalty  statutes  are  unconstitutional),  and 
that  the  case  be  remanded  for  a  new  tiiaL 

HYDRIGK,  WATTS,  FKASBB,  and 
GAGE,  JJ.,  concur. 


(log   3.    C.    179) 
KNIGHT  V.   LAURENS   MOTOR  OAR  Op. 
et  aL  (two  cases).    (No.  9780.) 

(Supreme  Court  of  South  Carolina.     July  24, 
1917.) 

1.  liUsisB  JlRd  Skrvast  «=3>8Q2(6)— Scope  or 
Employment. 

\  Where  defendant  motor  company's  mechan- 
ic, who  sometimes  operated  cars  for  transpor- 
tation of  passengers,  took  defendant's  car  at 
night  for  a  "joy  ride,"  the  motor  company  was 
not  liable  for  the  mechanic's  torts  while  on  such 
trip. 

2.  Mastkb   and   Sebvant  «=»308— Tobts  Op 
Servant— Ratipication. 

Where  the  servant  was  not  acting  at  all  for 
the  master,  and  did  not  profess  to  be,  retaining 
the  servant  after  knowledge  of  his  tort  would 
not  constitute  ratification,  binding  the  master. 

3.  Costs  «=>258—Abotjment— Amount. 

Under  rule  9,  anbd.  3  (90  S.  B.  viii),  the 
respondent  on  reversal  is  liable  only  for  cost  of 
printing  10  pages  of  appellant's  argument  and 
will  not  be  taxed  with  costs  of  an  argument  of 
02  pages. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  John  S.  Wilson,  Judge. 

Actions  by  Mary  C.  Knight  and  by  W.  B. 
Knight  against  the  Laurens  Motor  Car  Ck>m- 
pany  and  another.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Reversed  as  to  de- 
fendant named,  with  directions. 

Grier,  Park  &  Nicholson,  of  Greenwood, 
and  Simpson,  Cooper  &  Babb,  of  Laurens,  for 
appellants.  F'eatherstone  &  Knight  and  Dial 
&  Todd,  all  of  Laurens,  for  respondents. 

GAGE,  J.  These  two  actions  arise  out  of 
the  same  transaction,  they  were  tried  t<^eth- 
er  below  and  here,  they  sound  in  tort  to  the 
property,  the  plaintiffs  had  verdicts,  and  the 
defendants  have  appealed. 

These  generally  are  the  circumstances  of 
the  transaction:  The  Laurens  Motor  Car 
Company,  hereinafter  called  the  Motor  Com- 
pany, operated  a  garage  In  the  dty  of  Laur- 
ens for  the  sale  of  cars,  the  repair  of  cars, 
and  the  transportation  of  passengers;    the 
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defendant  Boyd,  a  yonng  man  21  years  of 
age,  was  In  the  Motor  Company's  service,  car- 
ried tbe  keys  to  the  garage,  and  was  a  me- 
chanic there;  on  the  night  before  Thanks- 
giving, Boyd  took  a  car  out  of  the  garage,  got 
into  it  wlUi  another  young  man  named  Stone, 
drove  several  miles  Into  the  country,  got  two 
young  ladies,  and  went  fof  a  "Joy  ride" ;  the 
fuel  burnt  out,  and  Boyd  stopped  in  the  mid- 
dle of  the  night  at  Mr.  Knight's  residence  to 
supply  tbe  car  with  gasoline;  Mr.  Knight, 
with  a  generosity  which  merited  a  more  con- 
siderate adjustment  of  bis  loss,  arose  from 
his  bed  and  gave  Boyd  a  pan  and  a  lantern, 
directed  him  to  his  own  car  by  the  bam,  and 
told  Boyd  be  might  supply  himself  with  gaso- 
line from  that  car's  tank;  Boyd  and  Stone 
squatted  themselves  behind  the  car,  put  the 
lantern  beside  them,  and  loosened  the  plug 
underneath  the  tank;  the  escaping  gasoline 
was  ignited  by  the  lantern,  and  the  barn  and 
contents  and  Knight's  auto  were  consumed  by 
fire. 

There  are  16  exceptions,  but  that  one  which 
goes  to  the  root  of  the  matter  charges  that 
the  testimony  does  not  make  out  a  case,  and 
the  court  ought  to  have  directed  a  verdict 
We  are  of  the  opinion  that  exception  must  b^ 
sustained.  There  is  testimony  tending  to 
prove  that  Boyd  was  a  reckless  driver;  that 
he  sometimes  drove  for  the  Motor  Company; 
that  he  was  drinking  on  the  night  of  the  ac- 
cident; that  he  carried  a  key  to  the  garage; 
that  the  president  of  tbe  Motor  Company  said 
to  EJilght,  after  the  accident,  that  Boyd 
should  not  use  the  cars  again;  that  Boyd  re- 
mained in  the  service  of  the  Motor  Company 
after  the  event.  There  Is  not  a  word-  of  tes- 
timony that  Boyd  was  carrying  Stone  and 
the  two  ladles  as  passengers,  or  that  he  was 
about  the  business  of  the  Motor  Company  on 
that  night.  There  is  no  warrant  In  the  tes- 
timony for  the  statement  by  respondents,  in 
opening  the  argument  here,  that  Boyd  "took 
from  his  employer's  garage  one  of  Its  cars 
kept  therein  for  the  transportation  of  passen- 
gers, etc.,  and  used  same  In  going  to,  and 
carrying  with  him  some  passengers  to.  Gray 
Court,  S.  C,  a  town  some  10  or  11  miles  dis- 
tant from  Laurens.  While  returning  with  his 
passengers  from  said  trip,"  etc. 

The  plainUff's  whole  case  is  built  upon  that 
assumptloii,  and  there  is  no  fact  to  support 
it.  Mr.  Knight  did  testify  that,  when  Boyd 
hailed  him  in  the  night,  Boyd  said:  "I  want 
to  borrow  two  gallons  of  gasoline  from  you, 
BO  I  can  carry  the  young  ladies  on  home  and 
carry  the  car  and  this  gentleman  back  to 
Laurens."  But  that  is  all  he  said  on  that 
subject.  The  testimony  in  Its  entirety  is  al- 
together plain,  and  is  susceptible  of  no  other 
reasonable  inference  than  that  Boyd  and 
Stone  got  into  the  car  at  Laurens  for  a  pleas- 
ure ride ;  that  they  stopped  at  Mr.  Dendy's, 
some  three  miles  north  of  Laurens,  and  took 
In  two  young  ladles  with  them  for  the  same 
purpose  of  a  pleasure  ride;    that  the  four 


proceeded  several  miles  further  north  to  the 
village  of  Gray  Court;  that  they  there  turn- 
ed back;  that  betwixt  that  point  and  Mr. 
Dendy's  the  gasoline  in  the  car  was  exhaust- 
ed, and  they  stopped  at  Mr.  Knight's  to  sup- 
ply themselves  with  gasoline,  as  before  stat- 
ed. There  is  nothing  to  the  contrary.  If  this 
statement  of  the  facts  be  true,  and  it  Is,  then 
in  our  judgment  the  Motor  Company  is  not 
liable  for  the  misadventure.  Mr.  Knight 
.was  first  of  that  opinion  himself,  because  he 
says  be  then  "did  not  know  what  the  law 
was,  •  •  •  and  did  not  know  what  the 
facts  were." 

[1]  When  Boyd  took  the  car  out,  and  went 
for  the  purposes  stated,  he  did  not  pretend  to 
be  acting  for  the  Motor  Company;  nor,  In 
fact,  was  he  so  acting.  On  the  contrary,  he 
was  acting  for  himself,  and  not  at  all  for  the 
Motor  Company.  His  conduct,  therefore,  did 
not  purport  to  be  for,  and  it  in  fact  was  not 
that  of,  the  Motor  Company.  If  that  be  so, 
the  Motor  Company  Is  not  liable  for  the  re- 
sult. There  is  no  need  to  much  discuss  other 
cases,  for  their  facts  are  diverse;  the  law 
of  a  case  must  follow  the  facts  of  that  case. 
The  facts  do  not  bring  this  case  within  that 
of  Littlefleld's,  97  S.  C.  177,  81  S.  R  487,  or 
within  Osteen's  Case,  102  S.  C  146,  86  S.  B. 
202,  L.  B.  A.  1916B,  ^9. 

12]  But  it  is  said  that,  whether  Boyd  was 
then  about  the  business  of  his  master  or  not, 
yet  the  master  subsequently  found  out  what 
had  happened  and  ratified  the  act,  and  that 
makes  the  master  liable,  and  further  that 
there  was  testimony  tending  to  prove  that 
the  Motor  Company  ratified  the  act  of  Boyd. 
And  the  testimony  pointed  to  as  tending  to 
prove  ratification  is  the  retention  of  Boyd 
in  ttie  service  of  the  master  after  the  master 
had  knowledge  of  the  tort  It  is  true  that  a 
master  may,  after  the  event,  approve  the  tort 
of  his  servant,  and  that  |s  called  ratification. 
But  it  Is  manifest  that  the  master  is  liable 
without  such  approval.  If  the  act  was  done 
by  tlie  servant  while  about  the  master's  busi- 
ness. If  tbe  act  done  by  the  servant  was 
about  the  master's  business,  but  the  servant 
went  beyond  his  commission,  the  master  is 
held  liable  U,  knowing  of  the  act,  he  should 
approve  it  after  the  event  And  there  are 
cases  which  rightly  hold  that  under  some 
circumstances  the  retention  of  the  servant 
after  the  event  is  evidence  of  approval  of  the 
event. 

But  when  Boyd  committed  the  delict  he 
was  not  acting  at  all  for  the  master,  and  did 
not  profess  to  be.  He  was  acting  solely  for 
himself ;  and  there  is  no  sudi  thing  as  a  mas- 
ter assuming,  by  ratification,  liability  for  an 
act  of  another  in  which  the  master  had  no 
part  The  principle  is  stated  by  Cooley,  and 
he  got  it  from  the  Etaglish  Judges.  Cooley 
says: 

"In  order  to  constitute  one  a  wrongdoer  by 
ratification,  the  original  act  must  have  been 
done  in  his  interest,  or  been  intende<t  to  fur- 
ther some  purpose  of  his  own."    Torts,  p.  127. 
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See,  also,  Story  on  Agency,  §  455 ;  Demx>sey 
V.  Chambers,  154  Mass.  330,  28  N.  E.  270,  13 
L.  R.  A.  219,  26  Am.  St  Rep.  249. 

The  only  facts  which  connect  the  Motor 
Company  with  the  transaction  are  these: 
Boyd  was  In  that  period,  but  not  at  that  In- 
stant, the  servant  of  the  Motor  Company,  and 
he  was  using  the  car  of  the  Motor  Company. 
It  may  be  that,  if  Boyd  had  been  carrying 
for  the  master  passengers  from  Gray  Court 
to  Laurens,  that  Is  to  say,  was  about  his  mas- 
ter's business,  and  went  out  of  gasoline  at 
Mr.  Knight's  house,  and  proceeded  negligent- 
ly to  secure  gasoline  from  Mr.  Knight  to  fin- 
ish the  trip,  in  such  a  case  the  master  of 
Boyd  would  be  liable  for  Boyd's  negligence 
thereabout.  But,  as  before  stated,  the  testi- 
mony does  not  at  all  tend  to  prove  such  a 
state  of  facts.  Therefore,  even  If  the  reten- 
tion of  Boyd  tended  to  prove  that  the  Motor 
Company  approved  his  conduct,  yet  the  sim- 
ple approval  of  the  unlawful  conduct  of  an- 
other about  the  other's  own  business,  after  it 
shall  have  happened,  will  not  render  the  ap- 
prover liable  for  the  unlawful  conduct  of  the 
other. 

This  conclusion  renders  altogether  specu- 
lative* the  issues  made  by  the  other  excep- 
tions, and  we  shall  not  advert  to  them.  Kor 
shall  we  consider  if  Boyd  is  exempt  from  lia- 
bility under  the  law,  for  counsel  for  the  ap- 
pellant has  not  argued  that  question. 

The  Judgment  below  is  reversed  as  to  the 
Motor  Company,  with  direction  to  enter  the 
same  for  the  company. 

[3]  The  respondents,  however,  ought  not  to 
be  taxed  with  the  cost  of  an  argument  of  62 
pages  for  the  appellant.  Rule  9,  subd.  3  (90 
S.  E.  vUl),  prohibits  It  The  respondents  are 
Uable,  under  the  circumstances,  to  pay  only 
for  printing  10  pages  of  the  appellant's  argu- 
ment   It  it  so  ordered. 

GABY,  a  J.,  and  HTDRICK  and  FRA- 
SER,  JJ.,  concur.    WATTS,  J.,  did  not  sit 

(80  W.  Va.  787) 

PRICHARD  V.  PREELAND  OIL  CO. 

(No.  3125.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  2,  1917.) 

(ByllaJius  by  the  Court.) 

1.  Mines  and  Minerals  <e=979(l)— On.  and 
Gas  Lease— Constbtjction— Gas  Rentals. 
Where  a  lease  for  oil  and  gas  not  only  re- 
serves as  royalty  one  eighth  of  ail  the  oil  pro- 
duced, but  also  a  stipulated  sum  "for  each  and 
every  gas  well  drilled  on  said  premises,"  the 
"payment  to  be  made  on  each  well  within  sixty 
days  after  well  is  completed,  and  to  be  paid 
yearly  thereafter  while  it  is  a  gas  well,"  the 
rights  of  the  lessor  to  the  gas  rental  do  not  nec- 
essarily depend  on  whether  the  particular  lessee 
or  some  operator  can  market  the  gas  or  whether 
the  same  is  or  can  be  marketed  by  him  off  the 
premises,  but  whether  the  well  is  a  gas  well 
within  the  proper  meaning  and  intention  of  the 
contract 


2.  Minks  and  Minerats  «=»7»(1)— On,  and 

Gas  Lease— Gas  Rentai,. 
Nor  will  the  fact  that  a  particular  well 
drilled  under  such  lease  is  an  oil  well  and  is  op- 
erated as  such  and  produces  large  quantities  of 
oil,  and  the  royalty  oil  reserved  is  paid  the  les- 
sor, excuse  payment  of  the  gas  lent  prpvided 
thereby,  if  in  fact  and  within  the  true  intent 
and  meaning  of  the  contract  the  well  is  also  a 
well  from  which  gas  might  be  produced  and 
sold  at  a  profit 

Error  to  Orcuit  (Jourt,  Marlon  County. 

Action  by  Charles  A.  Prichard  against  the 
Freeland  Oil  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Neely  &  Lively,  of  Fairmont  for  plaintiff 
in  error.  Harry  Sliaw  and  Scott  0.  Lowe, 
both  of  Fairmont,  for  defendant  in  error. 

MILLER,  J.  The  main  question  now  pre- 
sented, as  on  the  former  hearing,  75  W.  Va. 
450,  84  S.  E.  945,  L.  R.  A.  1915D,  1186,  Is 
whether  the  well  drilled  on  plaintiff's  land 
and  operated  by  defendant  for  seven  or  eight 
years  as  an  oil  well  was  also  and  for  the 
same  period  a  gas  well  within  the  meaning 
of  the  contract,  providing  for  "three  hundred 
($800.00)  dollars  per  year  for  the  gas  from 
each  and  every  gas  well  drilled  on  said  prem- 
ises," and  entitling  plaintiff  to  the  gas  rental 
sued  for. 

On  the  new  trial  awarded  the  result  was  a 
verdict  and  judgment  for  plaintiff  for  |2,472.- 
62,  the  aggregate  of  the  principal  and  inter- 
est on  each  of  the  seven  annual  iustaUuients 
of  rent  suecl  for  from  the  date  such  install- 
ments are  alleged  to  have  become  dne  to  the 
date  of  the  verdict  and  Judgment 

On  the  former  hearing  we  defined  "gas 
well,"  as  employed  In  the  lease,  and  inter- 
preted in  the  light  of  all  the  facts  and  cir- 
cumstances surrounding  the  parties,  their 
relation  to  each  other,  the  objects  and  pur- 
poses of  entering  into  the  contract  and  what 
they  subsequently  did  under  the  contract 
as  a  "gas  well,  which  considering  Its  location 
with  reference  to  any  market  for  gas,  Its  ca- 
pacity as  a  gas  producer,  can  be  profitably 
operated  as  such,  and  not  a  well  producing 
oil  in  large  quantities  and  some  'gas  and  op- 
erated for  many  years  by  lessee  as  an  oil 
w:eU,  and  without  demand  for  gas  rental  by 
lessor."  We  also  held  that  the  fact  that 
some  gas  is  found  in  one  or  more  of  the  sands 
penetrated  in  drilling  under  such  a  lease,  and 
is  afterwards  run  from  the  casing  head  into 
a  gas  line  from  wells  on  an  adjoining  lease 
operated  by  the  same  lessee,  and  the  gas 
from  all  utilized  in  operating  the  wells  on 
both  properties,  according  to  the  custom  pre- 
vailing among  all  operators  does  not  render 
the  lessee  liable  to  the  lessor  for  the  annual 
gas  rentals  provided  for  in  such  lease. 

On  the  second  trial  before  the  court  and 
Jury  the  parties  prosecuted  and  defended  the 
action  with  the  view  of  bringing  themselves 
within  the  limits  of  our  former  decision,  and 


4tS>Far  otber  cases  see  same  topic  and  KBT-NDUBBE  in  all  Key-Numbered  Digests  and  Indexes 
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the  Instnictlons  glTen  to  the  Jury  at  the  in- 
stance of  each  of  the  parties,  based  on  the 
eridencp  adduced,  fairly  and  correctly  pro- 
pounded to  the  Jury  the  law  of  the  case  as 
formerly  declared. 

[1]  The  lease  by  Its  terms  gave  to  the  le»- 
sor  right  to  the  gas  rental  "for  each  and  ev- 
ery gas  well  drilled  on  said  premises,"  the 
"payment  to  be  made  on  each  well  within 
sixty  days  after  well  Is  completed,  and  to  be 
paid  yearly  thereafter  while  It  is  a  gas  well." 
It  will  be  observed  that'  the  rights  of  the  les- 
sor are  not  made  to  depend  on  whether  any 
particular  lessee  or  operator  can  market  the 
gas,  nor  whether  gas  is  or  can  be  used  or 
marketed  off  the  premises,  or  so  long  as  the 
same  is  used .  or  marketed  therefrom,  but 
whether  the  same  Is  a  "gas  well"  within  the 
meaning  of  the  contract,  and  so  long  as  the 
same  "is  a  gas  well." 

While,  as  indicated,  in  the  opinion  on  the 
former  hearing,  the  fact  tliat  the  well  in 
question  was  drilled  and  operated  for  so 
many  years  as  an  oil  well  of  considerable 
calil)er  and  large  oil  royalties  paid  the  les- 
sor, is  an  element  to  be  considered  in  the  in- 
terpretation of  the  contract,  the  fact  that  it 
was  clearly  an  oil  well  entitling  the  lessor  to 
the  oil  royalties  paid  or  delivered  to  liim, 
would  not  preclude  him  from  his  right  to  the 
gas  rental,  if  within  the  proper  meaning  and 
Interpretation  of  the  lease  the  well  was  In 
fact  also  a  gas  well.  It  would  be  toconceiva- 
ble  that  if  under  such  a  lease  a  well  should 
produce  not  only  oil  but  gas  also  in  large 
quantities,  the  lease  should  be  so  Interpreted 
as  to  excuse  payment  of  either  the  oil  or  gas 
rental.  If  the  well  should  turn  out  to  be 
productive  of  both  oil  and  gas  in  paying 
quantities  the  terms  of  the  lease  would  rea- 
sonably call  for  payment  of  the  rent  reserved 
or  stipulated  for  both  products.  And  the  ev- 
idence discloses  that  as  a  matter  of  fact  oil 
and  gas  rentals  were  paid  by  others  on  wells 
located  In  the  same  vicinity  as  the  Prichard 
■well,  when  they  were  productive  of  both 
products  in  paying  quantities.  In  Mathes  v. 
Shaw  Oil  Co.,  80  Kaa  181,  101  Pac.  998,  the 
lease  involved,  as  in  this  case,  contemplated 
the  production  of  oil  and  gas,  and  whether 
from  the  same  or  separate  wells  was  not  con- 
sidered material.  In  that  case  the  court 
said: 

"The  lessee  has  bad  the  benefit  of  the  lessor's 
gas,  and  no  good  reason  has  been  shown  why  it 
should  not  be  paid  for.  The  fact  th&t  this  might 
compel  the  lessee  to  pay  rent  for  gas  and  royalty 
for  oil  out  of  the  same  well  does  not  seem  im- 
portant. The  lessor  should  of  right  have  what 
oil  and  gas  his  premises  produce,  whether  it  is 
taken  from  one  well  or  several." 

And  in  Indiana  Natural  Gas  &  Oil  Co.  v. 
Wilhehn,  44  Ind.  App.  100,  86  N.  E.  86,  the 
Judgment  for  plaintiff  for  gas  produced  from 
wells  producing  oil  at  the  same  time  was  af- 
firmed on  like  principles. 

On  the  last  trial  the  evidence  showed  that 
numerous  oil  and  gas  companies  were,  at  the 


time  of  the  drilling  of  the  well  on  the  Prich- 
ard land,  engaged  in  drilling  for  oil  and  gaa, 
and  that  several  gas  lines  were  in  operation 
supplying  gas  for  domestic  purposes  to  the 
people  of  nearby  or  adjoining  towns.  De- 
fendant took  testimony  tending  to  show  that 
an  effort  was  made  by  it  to  dispose  of  the 
gas  in  this  well  or  from  wells  drilled  on  ad- 
Joining  territory  to  one  or  more  of  these  gas 
companies  without  success,  and  that  it  bad 
no  market  at  that  time  for  the  gas,  and  coald 
not  profitably  have  disposed  of  it  at  that 
time  elsewhere.  But  by  the  terms  of  the 
lease  Its  ability  or  inability  to  dispose  of  the 
gas  was  not  the  sole  test  in  determining  the 
rights  of  the  lessor.  These  rights  were  fixed 
by  the  terms  of  the  lease  properly  construed. 
The  principal  test  was  whether  the  well  was 
a  "gas  well,"  and  so  long  as  it  was  a  "gas 
well"  wltliin  the  meaning  of  the  lease.  While 
the  evidence  of  the  plaintiff  may  be  said  to 
have  magnified  the  caliber  of  the  well,  and 
that  of  the  defendant  tended  to  minimize  it, 
there  was  ample  evidence  from  which  the  Ju- 
ry were  Justified  in  finding  that  the  well  in- 
volved had  a  very  strong  lock  pressure  and  a 
capacity  of  from  a  million  to  a  million  and  a 
half  cubic  feet  of  gas  per  day,  and  one  of  the 
principal  witnesses  for  the  defendant,  him- 
self engaged  in  the  gas  business  and  in  drill- 
ing for  and  transporting  gas  from  the  same 
field,  frankly  admits  that  a  gas  well  of  that 
capacity  would  surely  be  regarded  a  gas  welL 
One  of  the  plaintiff's  witnesses,  an  expert,  ic 
seems,  actually  gauged  the  well  shortly  after 
it  was  drilled  into  the  gas  sand,  and  gave  it 
as  his  opinion,  that  the  well  would  produce  a 
million  or  better  cubic  feet  per  day.  Plain- 
tiff himself  and  other  witnesses  give  evidence 
to  the  same  effect. 

[2]  It  is  contended,  however,  that  it  was 
impracticable  to  operate  the  well  both  as  an 
oil  well  and  a  gas  well  at  the  same  time,  and 
for  this  reason  and  according  to  the  princi- 
ples of  interpretation  laid  down  in  the  former 
opinion  the  defendant  can  not  be  rendered 
liable  for  gas  rentals.  But  there  Is  evidence 
that  the  gas  was  produced  from  a  sand  above 
the  rock  in  which  the  oil  was  found,  and 
that  it  was  entirely  feasible  with  proper 
equipment  obtainable  to  operate  the  well  for 
both  oil  and  gas  at  the  same  time.  There 
can  be  very  little  doubt  that  if  any  one  of  the 
several  gas  companies  drilling  for  gas  and 
operating  pipe  lines  in  the  vicinity  of  the 
Prichard  well  had  been  the  lessee  instead  of 
the  defendant  company,  the  gas  therefrom  If 
producing  a  miUion  feet  per  day,  would  have 
been  turned  into  the  gas  line  and  utilized  and 
sold  in  the  market,  or  at  least  conserved  and 
held  in  storage  for  a  later  time  when  it  could 
be  marketed.  In  either  case  the  lessor  would 
have  been  entitled  to  the  rent  reserved  In  the 
lease  for  the  gas. 

The  evidence  on  the  second  trial  presents 
a  much  stronger  case  for  plaintiff  than  ai>- 
peared  in  the  record  of  the  first  trial  pre- 
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ts^ited  here  and  was  such  as  we  think  he  was 
entitled  to  hare  snbmltted  to  the  Jury  on  the 
question  of  fact,  whether  us  construed  by  the 
conrt  the  well  was  a  gas  well  within  the 
meaning  of  the  contract,  and  on  the  whole 
we  are  of  opinion  that  the  verdict  is  not 
unwarranted  by  the  evidence. 

Oar  opinion  therefore  is  to  afilrm  the  Judg- 
ment 

(80  W.  Va.  T?3) 

HAWKINS  V.   SOUTHWESTERN  MUT. 
FIRE  INS.  CO.     (No.  3421.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  2,  1917.) 

(SyTlabu*  by  the  Court.) 

1.  ISBXmAJXCS    «=3ll5(2)  —  iNBUBABUe    IRTXB- 

E6T— Pbopestt  of  Mabbied  Woman. 
A  married  woman  who,  with  her  own  funds, 
constructs  a  house  upon  a  lot  belonging  to  ber 
husband,  under  an  agreement  that  he  will  coh- 
vey  such  lot  to  her  in  the  event  she  builds  a 
house  thereon,  has  an  insurable  interest  therein. 

2.  Insurance  i8='282(1),  389(2)— Fibb  iNStJB- 
ANCE— Recovibt— Inburabu:  Interest— Ea- 

TOPFEI.. 

One  having  an  insurable  interest  in  real  es- 
tate, who  correctly  states  such  interest  to  the 
representative  of  an  insurance  company  when 
applying  for  insurance,  and  who  signs  an  appli- 
cation filled  out  by  such  representative  in  which 
the  interest  of  the  insured  is  stated  to  be  a  fee 
simple,  will  not  be  denied  recovery  upon  a  fire 
insurance  policy  issued  pursuant  to  such  ap- 
plication in  case  of  loss  <a  the  property  by  fiie, 
even  though  the  interest  of  the  insured  is  less 
than  a  fee  simple,  by  reason  of  a  provision  in 
the  policy  making  it  void  should  the  interest  of 
the  usured  be  other  than  that  stated  in  the  ap- 
plication. Sudx  insurance  company  is  estopped 
to  say  that  the  insured's  interest  is  other  than 
its  agent  interpreted  it  to  be  at  the  time  the 
application  was  made. 

Error  to  Circuit  Court,  Mercer  County. 

Suit  by  Hattie  Hawkins  against  South- 
western Mutual  Fire  Insurance  Company. 
Verdict  for  plaintUF,  which  on  motion  was  set 
aside,  and  plaintiff  brings  error.  Judgment 
reversed,  verdict  reinstated,  and  Judgment 
rendered  for  plaintiff. 

Russell  S.  Ritz,  of  Bluefleld,  for  plaintiff  In 
error.  L.  J.  Holland,  of  Bluefleld,  for  defend- 
ant in  err 

RITZ^  J.  This  suit  is  prosecuted  to  recov- 
er the  Indemnity  provided  to  be  paid  by  a 
policy  of  insurance  Issued  by  the  defendant 
covering  a  house  situate  In  the  town  of  Bram- 
well.  The  policy  was  written  in  the  name  of 
the  plaintiff  and  purported  to  insure  a  house 
belonging  to  the  plaintiff  in  the  sum  of  $800 
against  destruction  by  fire.  The  house  was 
destroyed  by  fire  and  the  Insurance  company 
defends  the  suit  upon  three  grounds:  First, 
that  the  plaintiff  did  not  pay  the  premiums 
and  execute  premium  obligations  therefor,  as 
required  by  the  terms  of  the  policy ;  second, 
that  she  had  no  insurable  interest  in  the 
property ;  and  third,  that  the  policy  was  for- 
feited because  of  a  breach  of  a  warranty 


therein  contained  to  the  effect  that  if  the  in- 
terest of  the  insured  was  other  than  that  rep- 
resented in  the  application  the  policy  would 
be  void,  which  application  represented  the  in- 
terest of  the  Insured  to  be  that  of  fee-simple 
owner,  when,  In  fact,  such  was  not  the  case. 
The  case  was  tried  in  the  drcnlt  court  of 
Mercer  county  and  a  verdict  rendered  In 
favor  of  the  plaintiff  which  was,  on  motion, 
set  aside,  and  the  case  is  here  to  review  that 
action  of  the  court. 

There  was  a  condition  of  the  policy  that  It 
would  not  be  effective  until  at  least  one-half 
of  the  premium  had  been  paid  and  a  premium 
obligation  executed  for  the  remainder.  The 
defendant  denied  that  plaintiff  had  ever  paid 
one-half  of  the  premium,  and  also  denied 
that  she  had  executed  any  obligation  for  the 
unpaid  part  thereof.  The  premium  to  be  paid 
was  $18.  Upon  the  trial  It  was  shown  by  the 
plaintiff  and  admitted  by  the  defendant  that 
she  had  In  fact  paid  $13.10,  so  that  the  con- 
dition requiring  one-half  of  the  premium  to 
be  paid  in  cash  had  been  met  She  also  tes- 
tified that  at  the  time  of  the  Issuance  of  the 
policy  she  executed  a  premium  obligation  for 
the  unpaid  portion  of  the  premium.  This  Is 
denied  by  the  representative  of  the  company 
who  had  the  transaction  with  her.  The  jury's 
finding  in  favor  of  the  plaintiff  upon  this 
question  should  not  be  disturbed.  _ 

[1]  Did  plaintiff  have  an  Insurable  Interest 
In  the  property?  The  facts  in  regard  there- 
to are  that  the  title  to  the  lot  upon  which  the 
house  was  situate  was  vested  in  her  husiuuid, 
and  that  she,  with  her  own  funds,  erected 
the  house  thereon,  under  an  agreement  that 
her  husband  woula  convey  the  property  to 
her.  She  was  In  the  possession  of  the  prop- 
erty running  a  boarding  house  at  the  time 
the  insurance  policy  was  issued,  and  at  the 
time  of  the  fire.  She  swears  that  she  ad- 
vised the  Insurance  company's  representative, 
who  was  its  president  and  managing  officer, 
of  these  facts,  and  that  be  thereupon  advised 
her  that  the  insurance  on  the  house  would 
have  to  be  written  In  her  name ;  that  be  fill- 
ed up  an  application  stating  therein  that  she 
was  the  owner  of  the  property  in  fee  simple, 
and  she  signed  the  same.  The  president  of 
the  defendant  company,  who  is  also  its  chief 
managing  officer,  was  on  the  witness  stand 
and  testified  that  he  was  the  company's  rep- 
resentative who  had  the  transaction  with  the 
plaintiff,  and  he  does  not  in  anywise  contra- 
dict the  testimony  of  the'  plaintiff  In  this  re- 
gard. Similar  questions  to  this  have  fre- 
quently arisen  and  beem  passed  upon  by 
courts  of  last  resort  of  many  of  the  states. 
The  rule  as  to  what  constitutes  an  insurable 
Interest  seems  to  be  that  where  a  party  will 
suffer  a  pecuniary  loss  from  the  destruction 
of  the  subject-matter  of  insurance,  he  has  an 
Insurable  Interest  therein.  In  this  case  it  is 
admitted  that  the  plaintiff's  own  money  built 
this  house;   it  Is  admitted  that  she  built  it 
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OE  her  husband's  lot,  under  an  agre^nent 
with  him  that  he  would  convey  the  lot  to 
her;  and,  further,  that  she  had  been  in  the 
sole  occupancy  and  control  thereof  until  its 
destruction  by  Are. 

In  the  case  of  Kludt  t.  German  Mutual  Fire 
Ins.  Co.,  152  Wis.  637,  140  N.  W.  321,  45  L.  R. 
A.  (N.  S.)  1131,  Ann.  Cas.  1914C,  609,  it  was 
held  that  a  man  has  an  insurable  interest  in 
a  house,  the  title  to  which  is  in  his  wife,  but 
which,  with  her  consent,  be  occupies  as  a 
dwelling  for  tiimself  and  family.  From  the 
statement  of  facts  in  that  case  it  does  not 
appear  that  there  was  any  contract  whatever 
between  the  husband  and  wife,  but  simply 
upon  the  bare  occupancy  of  the  property  by' 
the  husband  as  a  dweUing  it  was  held  that 
he  had  an  Insurable  interest.  In  Farmers' 
Mutual  Fire  Ins.  Co.  v.  Fogelman,  35  Mich. 
481,  it  was  held  that  where  the  insured  bad 
an  oral  agreement  with  his  wife  for  an  in- 
terest in  the  property,  such  oral  agreement 
vested  in  him  an  insurable  interest  therein. 
In  Travis  v.  Continental  Ins.  Co.,  32  Mo.  App. 
198,  it  was  held  that  a  verbal  gift  by  the 
wife  to  the  husband  of  property  would  create 
in  him  an  insurable  Interest  In  Berry  v. 
American  Central  Ins.  Co..  132  N.  T.  49,  30 
N.  E.  254,  28  Am.  St  Bep.  548,  a  tenant  who 
had  agreed  verbally  with  his  landlord  to 
keep  the  demised  premises  insured  was  held 
to  have  an  insurable  interest  therein.  In 
Redfleld  v.  Holland  Purchase  Ins.  Co.,  56  N. 
Y.  354,  15  Am.  Rep.  424,  It  was  held  that 
where  land  is  conveyed  by  a  husband  to  his 
wife  upon  the  consideration  and  under  a  pa- 
rol agreement  that  she  shall  grant  and  con- 
vey back  by  proper  instrument  to  the  hus- 
band a  life  estate  in  the  land,  he  has  an  in- 
surable interest  therein,  even  though  she  nev- 
er executes  the  parol  agreement  for  the  re- 
conveyance of  the  life  estate.  In  American 
Ins.  Co.  V.  Donlon,  16  Colo.  App.  416,  66  Pac. 
249,  it  is  decided  that  where  one  erects  a 
house  upon  real  estate  which  he  knows  does 
not  belong  to  him,  but  under  such  circum- 
stances as  that  he  believes  that  he  would  be 
the  owner  of  the  house  erected  thereon,  he 
has  an  insurable  Interest  in  such  house,  even 
though  he  is  mistaken  as  to  bis  ownership 
thereof.  In  Stevenson  v.  London  Fire  Ins. 
Co.,  26  Upper  Canada^  Q.  B.  148,  where  plain- 
tiff insured  with  defendant  a  house  in  his 
possession  which  it  was  believed  by  blm  waa 
constructed  upon  a  lot  which  he  owned,  when, 
In  fact,  it  was  not  upon  his  lot  but  upon  the 
lot  of  another,  be  was  held  to  have  an  in- 
surable Interest  in  such  house.  In  Tucker- 
man  V.  Home  Ins.  Co.,  9  B.  I.  414,  it  is  held 
that  where  one  is  in  possession  of  real  estate 
he  has  an  Insurable  Interest  therein,  even 
though  be  has  conveyed  the  same  to  another 
upon  a  parol  understanding  that  such  other 
Is  holding  it  simply  in  trust  for  the  insured. 
In  Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  10, 
76  Am.  Dec.  681,  it  was  held  that  one  who 
had  purchased  property  by  a  parol  agreement 


had  an  insurable  interest  In  Horsch  v. 
"DweUing  House  Ins.  Co.,  77  Wis.  4,  45  N.  W. 
945,  81*  E.  A.  806,  it  was  held  that  where  a 
husband  purchased  land  and  paid  for  It  with 
his  own  money,  but  had  it  conveyed  to  his 
wife,  and  he  remains  in  the  possession  and 
control  thereof,  he  has  an  insurable  interest 
therein.  In  Jacobs  v.  Ins.  Co.,  52  S.  C.  110. 
29  3.  E.  533,  it  Is  held  that  where  a  convey- 
ance of  his  real  estate  Is  made  by  a  husband 
to  his  wife  upon  the  agreement  that  the  hus- 
band be  allowed  the  possession  and  use  of 
the  premises  during  coverture,  he  has  an  in- 
surable Interest  in  the  same.  In  2  Joyce  on 
Insurance,  |  979,  it  is  stated: 

"A  person  in  possession  under  a  pared  agree- 
ment of  purchase,  who  has  paid  part  of  the  pur- 
chase money,  has  an  equitable  interest  in  the 
premises,  which  is  insurable." 

The  same  doctrine  is  announced  in  14  B.  C. 
L.  917,  and  19  Cyc.  585. 

In  the  case  at  bar  the  proof  is  uncontra- 
dicted that  the  plaintiff  was  in  the  sole  pos- 
session and  control  of  the  preiflises,  and  that 
she  had  paid  all  of  the  purchase  money 
which  she  was  to  pay  for  the  real  estate  by 
erecting  thereon  the  house  which  was  the 
subject  of  the  insurance.  Clearly,  under  these 
authorities,  she  had  an  Insurable  Interest 

Our  case  of  Tyree  v.  Virginia  Ins.  Co.,  55 
W.  Va.  63,  46  S.  E.  706,  66  L.  E.  A.  657,  IM 
Am.  St  Hep.  983,  2  Ann.  Cas.  30,  is  relied 
upon  by  the  defendant  for  the  doctrine  that 
a  husband  has  no  insurable  Interest  in  hU 
wife's  real  estate.  So  it  was  held  in  tliat 
case,  but  there  the  husband's  daim  of  Inter- 
est was  based  solely  upon  the  existence  of 
the  marital  relation.  There  was  no  expendi- 
ture of  money  by  blm  pursuant  to  a  contract 
to  convey  him  an  interest  in  the  property. 
The  plaintiff  in  this  case  relies  upon  the  ex- 
penditure of  her  money  under  a  contract  to 
convey  her  the  property.  The  Tyree  Case 
does  not  deal  with  such  a  state  of  facts.  We 
are  convinced,  after  reading  the  opinion  of 
the  learned  judge  in  the  Tyree  Case,  that  the 
court  would  have  reached  a  different  conclu- 
sion had  the  situation  there  been  similar  to 
the  situation  shown  to  exist  In  the  case  now 
under  consideration. 

[2]  In  this  case  the  Insured  fully  communi- 
cated to  the  president  and  managing  oCQoer 
of  the  defendant  company  the  true  state  of 
the  title  to  this  prt^erty  and  her  real  Inter- 
est therein,  and  it  may  be  said  that  the  de- 
fendant is  estopped  to  deny  that  she  is  with- 
out an  insurable  interest,  having  recognized 
the  interest  which  she  actually  bad  in  the 
property  to  be  insurable.  Ttiere  is  re^>ecta- 
ble  authority  for  this  proposition.  10  Cyc. 
690;  Danvers  Mutual  Fire  Ins.  Co.  v.  Schertz. 
95  111.  App.  656;  New  England  Fire  and  Ma- 
rine Ins.  Co.  V.  Wetmore,  32  111.  221;  Frank- 
lin V.  National  Ins.  Co.,  43  Mo.  491 ;  Mayor, 
etc,  of  the  City  of  New  York  v.  Brooklyn 
Fire  Ins.  Co.,  41  Barb.  (N.  Y.)  231 ;  light  t. 
Countrymen's  Mutual  Fire  Ins.  Co.,  168  Pa. 
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810,  32  AH.  439,  47  Am.  St  Eep.  904;  W.  & 
A.  Pipe  Lines  v.  Home  Ins.  Co.,  145  Pa.  346, 
22  Atl.  665,  27  Am.  St.  Rep.  7<». 

On  tbe  other  band  it  is  contended  that 
where  the  insured  has  no  Interest  to  be  pro- 
tected, and  can  lose  nothing,  and  does  lose 
nothing,  as  the  resnlt  of  a  fire,  he  cannot  re- 
coyer  upon  a  policy  of  insurance.  Finding  as 
we  do  that  tbe  plaintiff  had  an  insurable  in- 
terest in.tbis  property,  it  is  not  necessary  for 
us  to  decide  whether  or  not  an  insurance 
company  Is  estc^ped  to  set  up  the  lack  of 
such  interest  under  facts  such  as  exist  In  this 
case,  nor  do  we  decide  that  question. 

It  Is  contended,  however,  that  even  though 
the  plaintiff  had  an  insurable  interest  in  tbe 
property  the  policy  was  void  because  of  the 
condition  therein  contained  warranting  her 
answers  made  in  her  application  to  be  true, 
when.  In  fact,  the  answer  contained  in  such 
application  that  she  was  the  owner  of  said 
property  in  fee  simple  was  not  a  fact.  Can 
tbe  defendant  company  set  this  up  as  a  de- 
fense under  the  circumstances  we  have  re- 
lated? Its  president  and  managing  officer 
filled  up  tliis  application.  He  was  advised  of 
the  exact  Interest  of  the  plaintiff  In  the  prop- 
erty, and  be,  for  his  company,  found  that  to 
be  a  fee-simple  Interest.  It  was  equivalent 
to  saying  to  the  plaintiff,  upon  tbe  state- 
ments that  you  make  to  me,  for  the  purposes 
of  insurance  in  this  company,  yon  are  the 
fee-simple  owner  of  this  property;  and  then 
the  plaintiff  upon  that  assurance  from  him 
signed  the  warranty  that  her  answers  are 
true,  meaning  to  say  that  if  your  construc- 
tion of  njy  interest  In  the  property  Is  correct, 
then  my  answers  are  correct.  There  is  no 
lack  of  authority  for  the  proposition  that 
tvhere  an  insurance  company,  or  its  agent.  Is 
fully  and  truly  advised  of  the  Interest  of  the 
Insured,  and  such  agent  fills  out  tbe  applica- 
tion, the  answers  so  made  is  the  company's 
construction  of  tbe  facts  furnished  to  the 
agent,  and  if  tbe  agent  places  upon  the  facts 
an  Incorrect  interpretation  the  company  is 
bound  thereby.  This  defendant  caunot  say 
to  the  plaintiff  in  this  case,  it  is  true  tbe 
president  of  this  company  filled  out  your  ap- 
plication for  this  insurance  upon  a  full  state- 
ment from  you  as  to  your  interest  In  tbe 
property;  he  construed  your  Interest  to  be 
a  fee-simple  Interest  for  the  purpose  of  in- 
surance in  this  company ;  but  we,  after  tak- 
ing your  money  and  lulling  you  Into  tbe  be- 
lief that  your  property  has  been  insured 
against  loss  by  fire  during  all  of  this  time, 
find  that  our  president  was  mistaken,  that 
your  interest  Is  not  in  fact  a  fee-simple  inter- 
est, and  your  insurance  is  void  because  of  his 
mistake.  Such  a  contention  Is  against  com- 
mon sense,  as  well  as  against  the  great 
wei£^t  of  authority  in  this  country. 
Scbwarzbach  v.  Protective  Union,  25  W.  Va. 
622,  62  Am.  Rep.  227;    Johnson  v.   Dakota 


Fire  &  Marine  Ins.  Co.,  1  N.  D.  167,  45  N.  W. 
799;  Pbenlx  Ins.  Co.  v.  Allen,  109  Ind.  273, 
10  N.  E.  85 ;  McBride  v.  Republic  Fire  Ina. 
Co.,  30  Wis.  562;  Eames  v.  Home  Ins.  Co., 
94  U.  S.  621,  24  L.  Ed.  298 ;  Ins.  Co.  v.  Ma- 
hone,  21  Wall.  152,  22  U  Ed.  593;  Continen- 
tal Ins.  Oo.  V.  Chamberlain,  132  U.  S.  304,  10 
Sup.  Ct.  87,  33  U  Ed.  341;  Mutual  Benefit 
lilfe  Ins.  Co.  V.  Roblson,  58  Fed.  723,  7  O.  C. 
A.  444,  22  L.  R.  A.  325;  Parker  v.  North 
American  Accident  Ins.  Co.,  92  S.  E.  88. 

It  follows  from  what  we  have  said  that  the 
court  erred  in  setting  aside  the  jury's  verdict. 
We  therefore  reverse  the  Judgment  of  the 
circuit  court,  reinstate  the  verdict  of  the  Jury, 
and  render  Judgment  thereon  In  lavor  of  the 
plaintiff  in  error,  with  costs  to  her  in  this 
court  and  In  tbe  court  below. 


(147    Oa.    3U) 
MOSS  et  al.  v.  MOSS.     (No.  6.) 
(Supreme  C6urt  of  Georgia.     Oct  18,  1917.) 
(ByXldbu*  ly  the  Court.) 

1.  Appeal  and  Ebrob  <S=>]090(7)— Law  of 
Case— Admissibilitt  of  Evidence. 

This  case  was  formerly  before  this  court 
and  is  reported  in  144  Ga.  194,  86  S.  E.  548. 
The  decision  in  that  case  is  controUing  as  to 
some  of  the  questions  raised  in  the  present  rec- 
ord. Certain  acts  and  sayings  of  the  son-in-law, 
Edwards,  to  which  objection  was  made,  were 
held  to  be  admissible  when  the  case  was  here 
before,  and  aasignments  of  error  on  admitting 
similar  testimony  are  controlled  by  that  deci- 
sion. 

2.  Appeal  and  Erbob  <S='1046(5)— Review— 
Habmlbss  Ebbob— Expbession  of  Opinion. 
_  Where,  on  the  trial  of  a  suit  brought  by  a 

wife  against  her  husband  to  recover  permanent 
alimony,  and  to  cancel  a  certain  deed  executed 
by  the  husband  to  his  daughter  by  a  former 
marriage,  one  of  the  main  issues  in  the  case 
was  whether  the  execution  of  tbe  deed  by  the 
defendant  to  his  daughter  was  fraudulent,  it 
was  error  for  the  court  to  remark  in  the  pres- 
ence of  the  jury,  on  objection  being  made  to  an 
answer  made  by  the  defendant  to  the  effect  that 
the  daughter  agreed  for  tbe  defendant  to  stay 
in  possession  of  the  land  as  long  as  he  lived, 
that  "it  could  only  be  admissible  on  one  view  of 
the  question :  That  in  the  making  of  this  deed, 
and  allowing  him  to  remain  in  possession,  is 
prima  facie  as  a  badge  of  fraud;  and  he  can 
explain  his  possession  after  the  signing  of  the 
deed  for  the  purpose  of  rebutting  it.  Such 
remark  was  an  expression  of  opinion  prejudi- 
cial to  tbe  defendant,  and  requires  a  new  trial. 

3.  Evidence  «=>314(5)  —  Hearsat— Statute. 

Where,  on  tbe  trial  of  a  suit  for  alimony,  one 
of  the  issues  was  as  to  the  conduct  of  the  plain- 
tiff in  voluntarily  abandoning  her  husband  and 
home,  it  was  not  error,  while  the  plaintiff  was 
being  examined  by  her  counsel,  for  the  court 
to  allow  her  to  testify,  over  objection,  that: 
"Clarence  Moss,  who  is  a  nephew  of  Mr.  Moss, 
and  lived  a  short  distance  away,  and  he  came 
and  told  me  this — the  day  before  I  left;  and 
he  said  he  had  to  rest  three  times  to  get  there, 
he  was  so  weak ;  and  he  told  me  that  he  knew 
from  what  he  had  heard  Edwards  say — he  saidi, 
'Aunt  Katie,  I  have  come  to  warn  you  of  the 
danger  you  are  in.'  •  •  •  He  said  that  Ed- 
wards said  he  intended  that  I  should  leave  that 
place  at  any  cost."  Such  evidence  was  admia> 
sible,  not  as  hearsay,  but  to  explain  the  conduct 
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of  tlie   plaintiff  in    lea  vine  defendant's  home, 
av.  Code  1910,  !  5T63. 

4.  DivoBCE  <S=s>276(4)— Suit   fob  Aumont— 

EVIDENOX. 

It  was  not  error,  on  the  trial  of  a  suit  for 
permanent  alimony,  to  permit  the  plaintifTs 
counsel  to  ask  the  following  question,  and  the 
plaintiff  to  answer:  "On  April  2Sth  last  year, 
1916,  the  court  made  an  order  here  requiring 
D.  J.  Moss  to  pay  you  certain  sums  of  money 
at  Tarioua  times.  How  much  of  it  has  he  ever 
paid?  A.  Not  one  penny ;  not  one."  The 
plaintiff  was  usdertalcing  to  have  canceled  a 
certain  deed  executed  by  the  defendant,  convey- 
ing the  only  land  he  owned,  in  order  to  subject 
it  to  the  payment  of  the  judgments  for  tempo- 
rary alimony  and  attorney's  fees,  and  for  per- 
manent alimony,  if  the  jury  found  it;  and  the 
evidence  was  admitted  by  the  court  to  show 
"the  date  on  which  he  was  required  to  con- 
tribute; I  will  let  him  show  the  date."  The 
court  instructed  the  jury  that  the  order  of  the 
court  fixing  temporary  alimony  and  attorney's 
fees  was  admitted,  but  that  the  jury  were  not 
to  be  influenced  by  it  in  determining  whether 
the^  would  find  permanent  alimony  for  the 
plaintiff. 

6.  DivoBCB  «=»238— Suit  foe  Alimony— DK' 

FENBES. 

I  m  potency  of  the  wife  is  not  a  ground  of, 
defense  by  a  husband  to  a  suit  brought  by  the 
wife  to  recover  permanent  alimony,  and  it  was 
not  error  to  so  instruct  the  jury. 

6.  Ghabgk  of  Coubt— Apfucabiutt  to  Is- 
sues. 
While  some  of  the  principles  of  law  charg- 
ed by  the  court,  to  which  exception  was  talcen, 
■were  abstractly  correct,  they  were  not  applica- 
ble to  the  case,  and  the  issues  of  the  case  were 
not  in  every  instance  accurately  stated ;  but 
these  inaccuracies  will  probably  not  occur  on 
the  next  tiiaL 

Error  from  Superior  Court,  Cobb  County; 
H.  L.  Patterson,  Judge. 

Suit  by  Mrs.  Catherine  V.  Moss  against 
Daniel  J.  Moss  to  recover  permanent  alimony, 
in  which,  by  amendment,  J.  A.  H.  Edwards 
and  another  were  made  parties.  Decree  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendants  bring  error.    Keversed. 

See,  also,  144  Ga.  194,  86  S.  E.  648. 

This  suit  was  brought  by  Mrs.  Catherine 
V.  Moss  against  her  husband,  Daniel  J.  Moss, 
to  recover  permanent  alimony.  Hie  petition 
alleged  that  the  plaintiff  and  defendant  were 
living  in  a  bona  fide  state  of  separation,  and 
there  was  a  prayer  to  enjoin  the  husband 
from  disposing  of  any  of  his  property.  By 
amendment,  Mrs.  Mary  Edwards,  a  daughter, 
and  J.  A.  H.  Eldwards,  a  son-in-law  of  the 
defendant,  were  made  parties.  It  was  alleged 
that  the  defendant  had  transferred  to  his 
daughter,  Mrs.  Edwards,  a  certain  tract  of 
land  and  certain  notes  for  the  purpose  of  de- 
feating the  plaintiff's  claim  for  alimony.  The 
plaintiff  prayed  that  the  deed  to  the  real  es- 
tate be  canceled  and  the  transfer  of  the  notes 
be  set  aside  as  fraudulent.  The  answer  of 
the  defendant  denied  the  material  allegations 
of  the  petition.  Tlie  Jury  found  a  verdict  for 
the  plaintiff'  for  $500  permanent  alimony,  and 
that  the  land  and  notes  were  subject    The 


defendant  made  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  accepted. 

N.  A.  Morris,  George  D.  Anderson,  and  J. 
G.  Roberts,  all  of  Marietta,  for  plaintiffs  hi 
error.  D.  W.  Blair,  of  Marietta,  for  defend- 
ant in  error, 

HIliL,  3.  Judgment  reversed.  All  the  Jna- 
tlces  concur,  except  FISH,  O,  J,  &ni  BECK, 
P.  J_  absent 


(M7    (H.    S!U 
HARRIS  T.  BARFIEU)  ICUSIO  HOUSB 
et  aL 
(Supreme  Court  of  Georgia.     Oct   19,  1917.) 

(SvUabiu  by  the  OourtJ 

Affeal  and  Ebbob  '9=3470— E^XECtmoN  9=> 
171(1)— Bond  —  Appboval  by  Cusk— Dis- 
CBETioN  OF  Clerk— Statute. 
Section  6165  of  the  Civil  Code,  providing 
how  a  supersedeas  may  l>e  obtained,  is  man- 
datory in  declaring  that  on  or  l>efore  filing  t 
bill  of  exceptions  the  party  shall  pay  all  costs, 
and  give  bond  with  good  security,  payable  to 
the  opposite  party,  and  conditioned  for  the 
payment  of  the  condemnation  money  and  all 
sulMequent  costs,  which  bond  shall  be  appro?- 
ed  by  the  cleric.  Consequently,  where  a  judg- 
ment was  obtained  in  a  city  court  against  one 
who  then  filed  a  motion  for  new  trial,  which 
was  overruled,  and  the  movant  filed  a  bill  of  ex- 
ceptions to  this  ruling  on  Novemtwr  27,  1916, 
and  at  the  same  time  tendered  to  the  clerk  of 
the  city  court  a  supersedeas  bond,  which  the 
cleric  declined  to  approve,  and  where  on  Novem- 
ber 29,  1916,  the  bond  so  tendered  was  signed 
by  an  additional  surety,  and  the  cleric  then  ap- 
proved it;  and  where  pending  and  before  the 
approval  of  the  supersedeas  l>ond  an  execution 
issued  in  favor  of  the  prevailing  party  in  the 
suit  and  was  levied  on  certain  property,  and 
the  defendant  in  error  brought  petition  to  en- 
join the  sale  of  the  property  levied  upon  under 
the  execution,  it  was  error  for  the  court  to 
grant  a  restraining  order  on  the  ground  tiiat 
"the  bond  as  filed  by  the  plaintiCu'  attorney, 
at  the  time  of  the  filing  of  the  bill  of  exceptions, 
should  have  l>een  approved  by  the  clerk,  and,  aft- 
er another  surety  had  been  procured,  wag  at- 
tested, and  approved  by  the  clerk."  Parker- 
Hensel  Engineering  Co.  v.  Schnler,  133  Ga.  696, 
66  S.  E.  800. 

(a)  The  clerk  is  clothed  with  a  discretion  to 
approve  or  disapprove  the  Iwnd,  and  in  his  dis- 
cretion will  not  be  interfered  with  unless  it  is 
manifestly  abused.  It  does  not  appear  that  it 
was  abused  in  this  case. 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  W.  D.  Thomas,  Judge. 

Action  by  the  Barfleld  Music  House  and 
others  against  Laura  Harris.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  He- 
versed. 

See,  also,  13  Ga.  App.  444,  89  S.  B.  592. 

J.  P.  Knight  of  Nashville,  and  Dan  B. 
Bruce,  of  Valdosta,  for  plaintiff  In  error. 

HILLv  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  C  J^  >nd 
BECK,  P.  J.,  absent 
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IKBY  et  al.  v.  SMITH.     (No.  20.) 
(Supreme  Court  of  Georgia.     Oct.  20,   1917.) 

(Synahut  by  the  Court.) 

1.  Retbbsionb  «=>7— Right  to. 

Where  a  grantor  conveys  land  with  provi- 
sion that  it  shall  revert  to  him  whenever  the 
Krantee  ceases  for  a  period  of  time  to  use  it 
for  specified  purposes,  and  afterwards  the  same 
grantor  conveys  the  land  to  another  grantee  un- 
conditionally, and  After  the  death  or  the  gran- 
tor the  first  grantee  ceases  to  use  the  land  for 
the  period  and  for  the  purposeis  stated  in  the 
first  grant,  the  land  reverts,  not  to  the  heirs 
of  the  deceased  grantor,  but  to  the  second 
grantee  and  his  succesaors  in  title.  Isler  v. 
Griffin,  134  Ga.  196,  67  S.  E.  854;  Green's  Ad- 
ministrator V.  Irvine  (Ky.)  66  S.  W.  278. 

2.  Vendob  and  Pcrchaseb  «=3232(1)— Ad- 
TKBSK  Possession  «=>43(3)— Notice— <3laik 
or  Hbibb  or  Gbantob. 

Where  one  buys  land  of  whidi  another  than 
tb«  grantor  is  in  possession,  the  purchaser  is 
bound  to  take  notice  of  the  claim  of  the  per- 
son holding  possession;  but  such  possession  af- 
fords no  basis  for  heirs  at  law  of  the  grantor 
to  set  up  a  claim  adverse  to  the  grantee  when 
the  person  in  possession  abandons  the  same. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge.. 
Action  between  J.  F.  Irby  and  others  and 

3.  N.  Smith.    Judgment  for  the  latter,  and 
the  former  bring  error.    Affirmed. 

J.  S.  James  &  J.  R.  Bedgood,  of  Atlanta, 
for  plaintiffs  In  error.  Rosser,  Slaton,  Phil- 
lips &  Hopkins,  of  Atlanta,  for  defendant  In 
error. 


GILBESRT,  J.  Judgment  afilrmed. 
Justices  CMicnr,  except  FISH,  0. 
BBGK,  P.  J.,  absent. 


a« 


AUthe 
J.,  and 


Ga.  »«)  

UVINGSTON  et  aL  ▼.  WTNNB  et  aL 

(No.  19.) 

(Supreme  Court  of  Geor^a.    Oct  18, 1917.) 

(Bylloiut  ly  the  CourtJ 

1.  New  Tbial  «=>40(1)— Tbial  «=9l46— Mis- 

TBIAL  —  HOSPITAUTT  TO  JUBOBS  — ;  MOTION 
FOB  NxW  TbIAI^— XiZOEFTIONS  TO  DENIAL  07 

Motion  fob  Mibtbiai.. 
Where,  during  the  trial  of  a  case,  a  motion 
to  declare  a  mistrial  was  made  by  counsel  for 
the  plaintiffs,  who  stated  to  the  court,  and  uiTer- 
ed  to  prove,  that  certain  jurors  trying  the  cage 
bad,  during  the  trial,  accepted  hospitality  from 
a  brother  of  one  of  the  defendants,  by  eating 
supper  and  brealifast  with  him  at  his  home,  and 
also  offered  to  make  proof  that  such  brother 
bad  talked  to.  one  of  the  jurors  about  the  case, 
it  was  error  to  refuse  to  declare  a  mistrial. 

(a)  Exceptions  to  the  overruling  of  a  motion 
for  a  mistrial  can  be  taken  advantage  of  by  a 
motion  for  new  trial,  although  no  exceptio.os 
pendente  lite  were  filed. 

2.  Refebence   ©=»105— Tbuth   of  Auditob's 
Refobt— BuBOEN  of  Pboof— Instbuctions. 

The  general  rule  is  that,  where  exceptions 
of  fact  to  an  auditor's  report  are  submitted  to  a 
jury,  the  report  of  the  auditor  is  to  be  taken  as 
prima  facie  true,  and  the  burden  of  overcoming 
ft  rests  upon  the  party  making  the  exceptions. 
Where  such  rule  is  correctly  given  in  charge  by 
the  court,  ir  is  not  error,  requiring  a  reversal. 


for  the  court  later  tO'  instilict  the  jury  that  he 
wiU  give  them  in  charge  "the  principles  of  law 
applicable  to  the  case,  as  if  it  were  an  original 
case  before  you,  and  originally  for  trial,"  Where 
such  instructions  given  involved  the  very  prin- 
ciples for  which  the  plaintiffs  were  contending. 

Error  from  Superior  Court,  Dodge  County ; 
J.  P.  Hlghsmlth,  Judge. 

Action  by  Mary  Livingston  and  others 
against  I>ovett  Brown  (continued  after  his  de- 
cease by  bis  administrator.  Bob  Wynne)  and 
others.  Exceptions  to  auditor's  findings  in 
favor  of  plalntlffg  submitted  to  the  Jury,  who 
found  verdict  for  defendants.  Motion  for 
new  trial  overruled,  and  plaintilfB  bring  er- 
ror.   Reversed. 

W.  Ll  Grice,  of  Hawklnsville,  B.  R.  Cal- 
houn, of  Eastman,  and  Hall  &  Grice,  of  Ma- 
con, for  plaintiffs  in  error.  Escbol  Graham, 
of  McRae,  and  Roberts  &  Smith,  and  W.  A. 
Wooten,  all  of  Batman,  for  defendants  In 
error. 

HILL,  J.  Maty  livlngaton  and  others 
brought  their  action  against  Lovett  Brown 
(since  deceased,  whose .  administrator,  Bob 
Wynne,  in  his  representative  capacity,  was 
made  a  party  defendant)  and  others,  praying 
that  certain  deeds  be  canceled,  that  the  land 
conveyed  thereby  be  decreed  to  belong  to  and 
vest  in  the  plaintiffs,  and  tliat  they  recover 
the  rents  and  the  value  of  certain  tlml>er. 
The  case  was  referred  to  an  auditor,  to  hear 
and  determine  all  issues  of  law  and  tact 
The  auditor  filed  his  report,  which  was  in  fa- 
vor of  the  plaintiffs.  The  defendants  filed 
exceptions  to  the  findings  of  fact  by  the  au- 
ditor, which  were  submitted  by  the  trial 
Judge  to  a  Jury,  who  found  a  verdict  la  fa- 
vor of  the  exceptions.  The  plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  they  excepted. 

[1]  1.  During  the  trial  of  the  case,  after 
the  jury  bad  been  charged,  and  had  retired 
to  their  room,  counsel  for  the  plaintiffs  mov- 
ed to  declare  a  mistrial  on  account  of  alleged 
misconduct  of  two  of  tbe  Jurors  in  accepting 
hospitality,  during  the  trial,  from  a  brother 
of  one  of  the  defendants.  It  was  stated  by 
counsel  that  the  two  Jurors  went  to  the  home 
of  that  defendant's  brother,  during  the  trial 
and  after  the  Jury  had  dispersed  for  the 
day,  and  ate  supper  therein.  After  supper 
they  left,  and  spent  the  night  in  the  Jury 
room  at  the  courthouse,  and  went  back  to 
the  house  of  the  brother  of  one  of  the  de- 
fendants, and  had  brealifast  with  him  there 
next  morning.  Movants'  counsel  offered  to 
prove  these  statements,  brt  was  not  allowed 
to  do  «o  by  the  court.  Counsel  for  the  plain- 
tiffs then  proposed  tliat  the  two  Jurors  be 
withdrawn,  and  that  the  trial  proceed  with 
the  remaining  Jurors,  which  offer  was  de- 
clined by  opposing  counsel. 

Error  is  assigned  on  the  failure  to  declare 
a  mistrial.  No  exception  pendente  lite  was 
taken,  and  the  facts  Just  recited  were  set 
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out  In  the  motion  for  a  new  .trial.  This  fail- 
ure to  hear  evidence  and  to  declare  a  mis- 
trial can  be  taken  advantage  of  In  a  motion 
for  new  trial,  although  no  exceptions  pen- 
dente lite  were  filed.  It  does  not  appear  that 
at  the  time  it  was  originally  made  the  mo- 
tion for  mistrial  was  predicated  u{x>n  the 
statement  that  the  brother  of  the  defendant 
had  talked  to  either  or  both  of  the  Jurors 
about  the  case  while  they  were  guests  at  his 
home;  but  it  was  based  upon  the  ground 
that  the  Jurors  had  accepted  hospitality  from 
the  defendant's  brother.  However,  in  the 
coUoQuy  between  court  and  counsel,  pending 
the  motion  for  mistrial,  the  following  oc- 
curred: Counsel  for  respondents  stated,  at 
the  time  the  motion  was  being  considered: 

"The  case  was  not  discassed  or  mentioned  at 
all  while  these  Jurors  were  at  his  home." 

Counsel  for  movants  replied : 
"I  don't  know  whether  it  was  discussed  or  not. 
I  would  like  to  make  proof  of  that,  if  it  be 
material." 

Itte  court  then  ruled: 

"I  don't  think  it  would  be  material  now.  It 
would  not  be  material,  except  on  the  considera- 
tion of  the  motion.  Since  the  case  has  gotten 
this  near  a  final  conclusion,  I  think  I  would  let 
it  go  on  now." 

Counsel  for  respondent  then  said: 
"I  don't  think  it  would  be  amiss  to  have  evi- 
dence on  the  point  that  the  case  was  not  men- 
ttoned  and  that  they  were  invited  down  there." 

The  court  responded: 

"I  don't  think  it  would  be  necessary  to  do  that 
now.  It  is  up  now  only  as  to  granting  or  not 
granting  the  motion." 

Counsel  for  respondent  then  stated: 
"If  anything  was  said  that  wonld  tend  to 
prejudice  the  juror  in  favor  of  the  defendant 
And  against  the  plaintiff,  it  would  be  material." 

Whether  the  defendant's  brother  had  talk- 
ed to  the  Jurors  about  the  case  was  very 
material,  and  the  court  made  a  definite  rul- 
ing that  hearing,  evidence  on  that  subject 
was  not  "material  now."  As  said  above,  it 
was  very  material,  as  the  question  was  on 
the  motion  for  mistrial  then  being  consider- 
ed, and  the  court  should  have  allowed  evi- 
dence on  that  question.  The  integrity  of  the 
trial  demanded  that  it  be  heard.  When  the 
aflidavlt  of  one  of  the  Jurors  was  ottered  In 
evidence  on  the  hearing  of  the  motion  for  a 
new  trial,  to  the  effect  that  the  brother  of 
the  defendant  had  talked  to  one  of  the  Ju- 
rors about  the  case,  it  was  objected  to  on  the 
ground  that  It  tended  to  Impeach  the  verdict 
of  the  Juror,  and  the  aflidavlt  was  rejected. 
But  at  the  time  the  motion  for  mistrial  was 
made  no  verdict  had  been  rendered,  and  It 
could  not  be  then  said  that  evidence  of  this 
character  tended  to  Impeach  the  verdict.  It 
was  then  that  the  trial  should  have  been 
suspended  and  evidence  heard  on  the  motion. 
It  is  true  that  the  motion  was  not  as  definite 
and  clear-cut  as  it  might  have  been;  but  it 
was  sufficient.  If  the  evidence  had  disclosed 
that  the  defendant's  brother  and  one  or  both 


of  the  Jurors,  who  were  bis  guests,  had  dis- 
cussed the  case  while  the  Jurors  were  his 
guests,  the  motion  for  mistrial  should  have 
been  granted. 

[2]  2.  On  the  trial  of  the  issue  made  by 
the  exceptions  of  fact  to  the  auditor's  report 
the  court  charged  the  Jury: 

"Now,  gentlemen,  I  am  going  to  give  yon  in 
charge  the  principles  of  law  applicable  to  the 
case,  as  if  it  were  an  original  case  before  yon 
and  originally  for  triaL" 

Exception  Is  taken  to  this  charge,  on  the 
ground  that  it  tended  to  mislead  the  Jury 
and  place  upon  the  plaintiffs  a  heavier  bur- 
den than  they  were  bound  to  carry,  In  that  It 
took  from  the  consideration  of  the  Jury  the 
fact  that  the  auditor's  report  was  In  favor  «f 
the  movants  and  that  it  was  prima  fade  cor- 
rect. In  view  of  the  general  charge  of  the 
court  this  charge  was  not  misleadlngr.  Tlie 
court  Instructed  the  Jury: 

"Now,  I  charge  you,  gentlemen,  that  the  re- 
port of  the  auditor  is  to  be  taken  as  prima  fade 
correct,  and  the  burden  is  upon  the  party  mak- 
ing the  exceptions  to  the  report  of  the  auditor; 
the  burden  being  upon  the  party  making  excep- 
tions to  the  report  of  the  auditor  to  show  to  the 
reasonable  satisfaction  of  the  jury  that  the  re- 
port is  erroneous  or '  incorrect,  under  the  evi- 
dence submitted  upon  the  case  and  taken  by  the 
auditor.  This  question,  however,  is  to  be  de- 
termined by  the  jury  from  a  consideration  of  tb« 
evidence  which  was  taken  before  the  auditor, 
and  which  has  been  read  in  your  besring  upon 
the  trial  of  this  case;  it  being  for  the  jory  to 
determine,  from  a  consideration  of  the  evidence 
as  read  to  you  and  submitted  to  yon  upon  this 
trial,  whether  or  not  the  jury  is  satisfied,  wheth- 
er or  not  it  appears  to  the  reasonable  satisfac- 
tion of  the  jury  that  the  findings  of  the  anditor 
were  erroneous  in  the  parts  excepted  to  and  as 
claimed  by  the  defendants  filing  the  exceptions." 

We  think  this  charge  Is  a  correct  state- 
ment of  the  rule  applicable  to  the  case,  and 
that  the  Jury  could  not  have  been  misled  by 
the  Instruction  excepted  to.  In  view  of  the 
charge,  which  confined  the  Issue  to  the  ex- 
ceptions to  the  auditor's  findings  of  fact 
01  vU  Code,  H  5127,  5141;  Adair  v.  St  Amand. 
136  Ga.  1,  70  S.  B.  678  (3). 

As  the  case  goes  back  for  a  new  trial,  no 
opinion  Is  expressed  on  the  sufliclency  of  the 
evidence  to  support  the  verdict. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  and  BSGE,  P.  J., 
absent. 


a«r  Oa.  ns> 
EGLESTON  V.  THUST  CO.  OF  GEORGIA 
et  aU    (No.  7.) 
(Supreme  Court  of  Georgia.     Oct  18,  1S17.) 

(Syllabut  by  the  Court.) 

Wills  €=s>493— Codicil— Definitewkss—E:!- 
forceahilitt. 
A  provision  in  a  codicil,  "that  a  person  not 
named  for  bequests  by  being  overlooked  by  me, 
and  who  the  executors  feel  was  an  oversight 
be  provided  for  liberally  and  before  provision  is 
made  for  any  charitable  object,"  is  unenforcea- 
ble, because  it  is  too  indefinite  and  too  uncertain. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  PendletMi,  Judge. 
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Petition  b7  tbe  Trast  Comimny  of  Georgia, 
as  executor  of  the  will  of  Thomas  Egleston, 
deceased,  for  the  constructloii  of  the  will, 
with  Intervention  by  Wm.  Egleston.  To  the 
decree,  Intervener  excepts  and  brings  orror. 
Affirmed. 

See,  also,  93  S.  E.  84. 

Tbe  Trust  Company  of  Georgia,  as  ezecntor 
of  the  will  of  Thomas  Egleston,  deceased, 
filed  a  petition  fctf  construction  of  the  will, 
and  for  general  direction.  William  Egleston 
filed  his  Intervention.  A  codidl  to  the  will 
contained,  among  other  provisions,  the  fol- 
lowing : 

"And  that  any  person  not  named  for  beqnests 
by  being  overlooked  by  me,  and  who  the  execu- 
tors feel  was  an  oversight,  be  provided  for  lib- 
erally and  before  provision  is  made  for  any 
charitable  object" 

The  judge  of  the«superlor  conrt  In  his  de- 
cree held  that: 

This  provision  is  "too  indefinite  to  be  effectual, 
and  is  incapable  of  being  carried  out  by  the  ex- 
ecutor and  the  advisory  trustees,  or  either  o* 
them,  and  is  therefore  void  and  ot  no  effect." 

This  ruling  was  excepted  to  upon  the 
ground  that  it  Is  contrary  to  law ;  and  also, 
among  other  grounds,  because: 

"Said  provision  Is  a  valid  and  binding  testa- 
mentary disposition;  and  upon  the  ground  that 
said  provision  is  not  too  indefinite  to  be  effectu- 
al ;  and  upon  the  ground  that  said  provision  does 
not  lack  certainty :  and  further  upon  the  ground 
that  it  is  not  so  broad  and  far-reaching  in  its 
scope  as  to  endanger  the  carrying  out  of  the 
general  scheme  of  the  testator's  will  and  being 
mconsistent  with  its  real  intention ;  and  because 
it  is  not  incapable  of  being  executed  on  the 
ground  that  the  executor  and  advisory  trustees 
cannot  ascertain  whether  a  person  was  over- 
looked by  the  testator,  or  whether  the  failure  to 
provide  for  a  person  was  an  oversight.' 

Molae  &  Ridden,  of  Atlanta,  for  plaintiff  in 
error.  Anplerscm  &  Rountree,  King  &  Spald- 
ing, and  H.  A.  Alexander,  all  of  Atlanta,  and 
O.  H.  &  B.  S.  Cohen,  of  Augusta,  for  de- 
fendants In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  The  validity  of  the  foregoing  ex- 
cerpt from  the  codicil  depends  upon  wheth- 
er .the  executor  and  advisory  trustees  can  de- 
termine (1)  what  "persons"  were  "overlook- 
ed" ;  (2)  whom  the  executors  feel  were  thus 
"overlooked"  by  "oversight";  and  (3)  what 
would  be  a  liberal  provision  for  such  persons. 
Without  attempting  to  analyze,  reconcile,  or 
explain  the  almost  aidless  views  upon  the 
question  Involved,  to  be  found  in  decisions  and 
other  authorities,  we  are  of  the  opinion  that 
the  provision  of  codidl  Is  unenforceable.  Be- 
cause It  is  too  Indefinite  an'd  too  uncertain. 
The  proposed  bequest  it  not  limited  to  friends 
or  relatives,  or  to  any  class  of  "persons." 
It  might  be  possible  to  determine  what  would 
be  a  liberal  provision,  in  the  light  of  the  value 
of  tbe  entire  estate  and  the  bequests  already 


made  certain,  provided  an  intelligent  and 
reasonably  accurate  limit  could  be  fixed  to 
the  number  of  beneficiaries  entltied  to  take 
under  the  provision.  But  we  Vlo  not  see  how 
it  could  be  determined  that  any  particular 
person  not  named  for  a  bequest  In  the  will 
was  "overlooked"  by  the  testator,  due  to 
"oversight"  me  mere  fact  of  relationship 
or  friendship,  together  with  a  failure  to  re- 
ceive mention  In  the  will,  does  not  necessa- 
rily Imply  an  "oversight."  Every  will  is  so 
much  a  tiling  of  Itself,  and  generally  so  un- 
like other  wills,  that  It  must  be  construed  by 
Itself  as  containing  its  own  law.  Olmstead 
V.  Dunn,  72  Ga.  850.  This  Is  especially  true 
of  the  will  now  under  consideration.  The  In- 
tfflitlon  of  the  testator,  ascertained  from  the 
words  of  the  will,  un'der  the  law  existing  at 
the  time  it  takes  effect  and  subject  thereto. 
Is  tbe  paramount  guide;  but  where  that  In- 
tention is  expressed  in  terms  too  Indefinite 
and  uncertain  to  permit  enforcement,  it 
amounts  to  no  expression  dt  Intention.  The 
intention  of  this  testator  as  to  other  disposi- 
tions of  his  property  was  clearly  and  unmis- 
takably expressed  in  the  will ;  and  the  courts 
should  adhere  to  that  which  is  without  doubt 
rather  than  wander  into  the  dangerous  and 
doubtful  paths  of  uncertainty.  In  the  case  of 
Mlnot  V.  Parker,  189  Mass.  176,  75  N.  E.  149 
(5),  the  court  had  under  consideration  the 
terms  of  a  will  where  the  testator  bequeathed 
a  part  of  his  estate  to  "any  of  testator's  rel- 
atives, who  'without  reason'  he  might  have 
overlooked,  such  sum  as  might  seem  to 
•  •  •  his  executors,  under  all  the  circum- 
stances, fitting,  suitable,  and  proper."  Hits 
provision  was  held  void  for  uncertainty  and 
indeflnltenesa  In  tiie  opinion  the  court  said : 
"When  an  attempt  is  made  to  define  the  class 
of  relatives  intended,  there  Is  notbing  disclosed 
by  any  extrinsic  facts  from  which  it  can  be  de- 
termined that  any  of  the  testator's  relatives 
whom  be  mav  have  omitted  were  unintentional- 
ly overlooked.  If  construed  to  mean  relatives 
whom  be  may  have  forgotten,  we  are  no  nearer 
a  definition,  for  there  is  no  standard  provided 
by  him  by  which  to  ascertain  bow  far  be  may 
have  remembered  and  purposely  omitted  them, 
or,  without  such  an  Intention,  failed  to  recall 
them  when  making  a  testamentary  disposition 
of  his  property.  Before  any  distribution  could 
be  made,  the  executors  or  the  court  would  be 
called  upon  to  decide,  and  must  determine,  not 
who  were  tbe  testator's  relatives  at  the  time 
of  his  death,  but  what  members  of  this  class  had 
been  forgotten  by  him.  Manifestly,  this  would 
be  a  practical  impossibility." 

In  that  pase  the  bequest  was  limited  to 
relatives.  Otherwise  the  case  Is  very  similar 
to  this  case. 

The  trial  court  did  not  err  In  a'djudging 
that  the  provisions  of  the  codicil  in  question 
were  void  and  of  no  effect. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  O.  3.,  and  BECK,  P.  3^ 
absoit 
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COLUKS  et  al.  v.  AMERICAN  EXCH.  NAT. 
BANK  OF  NEW  YORK  et  al. 

AME'RICAN  EXCH.  NAT.  BANK  OF  NEW 
YORK  V.  COLONS  et  aL 

(No.  569.) 

(Supreme   Court  of   Georgia.     Aug.  81,   1917. 
Rehearing  Denied  Sept  18,  1917.) 

(Bvttaiut  by  the  Court.) 

1.  Appeai.  and  Ebbob  «=9636—Rbcobd— Du- 
plication OP  EVIDENCB. 

Inasmuch  as  there  was  not  such  a  duplica- 
tion of  the  evidencci  by  copying  it  in  full  io 
the  bill  of  exceptions  and  in  the  record,  as  to 
bring  it  within  the  rule  laid  down  in  the  case 
of  Delk  T.  Pickens,  92  Ga.  576,  17  S.  E.  862, 
this  court  will  not  so  apply  that  rule  as  to  dis- 
miss the  bill  of  exceptions. 

2.  Bills  and  Notis  (S=>517— Actions— Evi- 
dence. 

There  was  evidence  authorizing  the  finding 
of  the  auditor  that  the  notes  upon  which  the 
claims  of  the  American  Exchange  National  Bank 
and  of  the  Mechanics'  &  Metals  National  Bank 
are  based  were  duly  executed. 

3.  Banks  and  Banking  «=>109(1)— Offickbs 
— Atjthobitt. 

Where  the  directors  of  a  bank  passed  a  reso- 
hition  duly  authorizing  certain  of  its  officers  to 
borrow  money  from  another  bank  and  to  execute 
the  borrowing  bank's  promissory  notes  for  the 
amount  and  deposit  bills  receivable  as  collateral 
security,  and  where  there  was  thereafter  a 
course  of  dealing  between  the  two  banks  in  ac- 
cordance with  this  resolution,  the  execution  of  a 
note  by  the  officers  of  the  borrowing  bank  and  the 
transfer  and  assignment  of  collaterals  to  secure 
its  payment  is  not  invalid  for  want  of  authority 
on  the  part  of  the  parties  giving  the  note  and 
transferring  the  collateral,  although  the  note 
was  not  given  immediately  after  the  passage  of 
the  resolution ;  it  appearing  that  there  was  no 
revocation  of  the  authority  to  borrow  money 
and  give  such  note.  And  renewals  of  the  note 
given  in  pursuance  of  the  authority  thus  con- 
ferred stand  upon  the  same  footing  as  the  original 
note,  unless  such  renewals  were  given  under  cir- 
cumstances which  rendered  them  obnoxious  to 
the  law  which  inhibits  the  giving  of  preferences 
by  banks  when  in  failing  circumstances.  Apply- 
ing this  ruling  to  the  evidence,  there  was  no 
error  in  overruling  the  exceptions  to  those  por- 
tions of  the  auditor's  report  favorable  to  the 
claims  of  the  American  Exchange  National  Bank 
and  the  Mechanics'  &  Metals  National  Bank. 

4.  Auditors — Repobt— Exceptions. 

The  court  below  did  not  err  in  overruling  the 
exception  to  the  finding  of  the  auditor  allowing 
certain  credits,  which  exception  was  based  on 
the  ground  that  the  finding  was  without  evidence 
to  8upiH>rt  it. 

5.  AuDiTons— Report— Exceptions. 

There  was  no  error  in  overruling  the  excep- 
tions to  those  portions  of  the  auditor's  report  re- 
ferred to  in  the  assignments  of  error  numbered  3, 
4,  6,  6,  7,  and  8  in  the  bill  of  exceptions. 

6.  Banks  and  Banking  4=>80(10)— Di8Soi.u- 

tion— Finding. 
The  court  did  not  err  in  overruling  the  ex- 
ceptions to  the  finding  of  the  auditor  sustaining 
the  demurrer  to  the  cross-petition  of  the  deposi- 
tors, setting  up  that  the  notes  relied  upon  by 
the  creditor  banks  were  renewals  taken  at  a 
time  when  the  debtor  bank  was  insolvent,  and 
Netting'  forth  circumstances  to  show  that  the 
creditor  banks  had  notice  of  tiiis. 


7.  Banks  and  Banking  ®=»63  —  CoNsnTU- 
TioNAL  Law  €=>S2  —  Collections  —  Sta*- 
UTES— Validitt. 

Section  2354  of  the  Civil  Code,  giving  a  lien 
to  creditors  of  a  bank  for  collections  on  col- 
laterals, is  not  void  because  violative  of  par.  2 
of  section  1  of  article  1  of  the  Oinstitution  of 
the  state  of  Georgia  (Civil  Code,  {  6358),  which 
provides  that  protection  to  person  and  property 
IS  the  paramount  duty  of  government,  and  riiall 
be  impaMal  and  complete. 

8.  Banks  and  Banking  «=963  —  CoNsnrtr- 
tional  Law  9s>300— Dub  Fbocess  of  Law. 

Nor  is  section  ^54  unconstitutional  on  the 
ground  that  it  violates  the  due  process  danse  of 
the  Ckinstitution  of  this  state,  nor  on  the  ground 
that  no  provision  is  made  for  asserting  and  fore- 
closing the  lien,  and  that  there  is  no  time  fixed 
by  the  statute  as  to  when  the  lien  shall  begin  or 
when  it  shall  operate.  It  is  not  necessary  that 
the  section  should  contain  in  itself  a  pr^nribed 
procedure  for  the  enforcement  of  a  lien;  and  the 
limitation  as  to  when  the  lien  sball  begin  and  op- 
erate can  be  established  by  the  application  of 
other  provisions  of  the  CSvil  Code  upon  a  kindred 
subject. 

9.  Banks' AND  Banking  «=980(9)  —  Di680i.u- 
,  tion— Dividend. 

The  court  below  properly  refused  to  approve 
the  auditor's  conclusion  of  law  as  to  the  manner 
and  extent  of  participation  in  the  dividends,  as 
the  auditor's  finding  upon  .this  subject  is  not  in 
accord  with  the  ruling  made  by  this  court  in  the 
case  of  Citizens'  &  Southern  Bank  v.  Alexander, 
147  Ga.  — .  92  S.  E.  868. 

10.  Banks  and  Banking  «=s>80(1)  —  Coixat- 

EBAL    SBOUBITT — E2XFKN8ES. 

The  court  erred  in  overruling  the  finding  of 
the  auditor  which  held  that  the  holders  of  col- 
laterals were  entitled  to  certain  specified  expens- 
es necessarily  incurred  in  xealixing  upon  the  col- 
laterals. 

Error  from  Superior  Court,  SnmtK'  Coun- 
ty;   Z.  A.  Uttlejohn,  Judge. 

Proceedings  by  the  State  of  Q«orgla  against 
the  Bank  of  Sonthvrestera  (Georgia,  in  vrhldi 
E.  E.  Collins,  executor,  and  others,  deposi- 
tors, and  the  American  Xlxchange  National 
BanK  of  New  York  and  others,  creditors,  in- 
tervened. There  was  a  Judgment,  and  Ool- 
11ns  and  others  bring  error,  and  the  Ameri- 
can Exchange  National  Bank  and  others  as- 
sign cross-errors.  Affirmed  in  first  case,  In 
last  case  reversed  In  part,  and  otherwise  af- 
firmed. 

Ellis,  Webb  &  Ellis,  of  Americas,  C.  R.  Mc- 
Crory,  of  EllaviUe,  and  R.  L.  Maynard,  of 
Amerlcus,  for  Collins  and  others.  Wallls  & 
Fort,  E.  A.  Hawkins,  all  of  Amerlcus,  and 
Hardeman,  Jones,  Park  &  Johnston,  of  Ma- 
con, for  American  Exchange  Nat.  Bank  and 
others. 

BECK,  J.  The  state  of  Georgia  filed  its 
petition  for  Injunction  and  receivership 
against  the  Bank  of  Southwestern  Georgia,  it 
being  alleged  that  on  the  5th  day  of  March, 
1915,  that  bank  bad  placed  its  affairs  and 
assets  under  the  control  of  the  state  bank 
examiner,  by  posting  a  notice  in  accordance 
with  the  statute  on  the  front  door  of  the 
building  In  the  dty  of  Americus;  that  the 
examiner  had  taken  possession  of  the  bank, 
together  with  all  of  its  assets  and  pnverty 
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of  every  nature  and  kind ;  and  that  after  ex- 
aiMoatlou  duly  completed  he  was  satisfied 
that  the  bank  could  not  resume  bnsineas  and 
liquidate  Its  Indebtedness,  and  he  thereupon 
reported  the  fftct  of  the  Insolvency  of  the 
banking  corporation,  etc.  The.  Attorney 
Omeral  of  the  state  was  duly  instructed  to 
Institute  proper  proceedings  for  the  purpose 
of  having  a  receiver  appointed  to  take  charge 
of  the  bank  and  to  wind  up  Its  affairs  and 
business.  The  petition  coiolng  on  to  be  heard 
on  a  date  named,  L.  G.  Council  was  appoint- 
ed permanent  receiver  of  the  property  of  the 
Insolvent  bank,  and  was  given  appropriate 
Instructions  as  to  his  duties.  Numerous 
creditors  of  the  bank  Intervened  and  became 
parties  to  the  proceedings.  H  E.  Collins,  ex- 
ecutor, and  others,  as  depositors,  were  among 
the  Interveners,  as  were  also  the  American 
Exchange  National  Bank  of  New  Tork,  the 
Mechanics'  &  Metals  National  Bank  of  New 
'York,  and  other  creditors  whom  It  Is  unnec- 
essary to  name,  as  they  are  not  parties  to 
the  bill  of  excepticma  In  these  cases.  For  the 
sake  of  convenience,  the  Bank  of  Southwest- 
ern Georgia  is  referred  to  as  the  defendant 
bask,  and  sometimes  as  the  debtor  bank  or 
the  borrowing  bank;  Collins,  executor,  and 
the  other  depositors  who  are  made  parties 
as  Interveners  are  referred  to  as  d^osltors; 
the  American  Exchange  National  Bank  of 
New  Xork  is  referred  to  as  the  American 
Bank,  and  sometimes  as  the  creditor  or  lend- 
ing bank,  and  the  Mechanics'  &  Metals  Na- 
tional Bank  of  New  York  is  referred  to  as' 
the  Mechanics'  Bank,  and  sometimes  as  the 
lending  bank  or  creditor  bank ;  the  terms 
"borrowing  bank"  and  "lending  bank"  being 
used  where  it  is  appropriate  in  order  to 
tshow  the  relationslilp  of  the  respective  banks, 
where  their  relationship  to  certain  transac- 
tions is  being  dealt  with.  The  American 
Bank  and  the  Mechanics'  Bank  both  filed 
their  Interventions,  setting  up  their  claims 
against  the  defendant  bank,  their  claims  be- 
ing based. upon  notes  which  were  secured  by 
ooUateralB.  The  depositors  filed  an  answer 
and  petition  in  the  nature  of  an  Intervention, 
and  an  amendment,  in  the  nature  of  a  cross- 
petition,  attacking  the  claims  of  the  two  cred- 
itor or  lending  banks.  In  this  cross-petition 
It  was  contended  that  the  claims  based  upon 
the  notes  held  by  the  lending  banks  and  their 
demands  that  the  proceeds  of  certain  collat- 
erals be  applied  to  their  claims  oould  not  be 
sustained,  because  the  notes  were  executed  by 
officers  of  the  defendant  bank  who  were 
without  authority  to  execute  them,  and  that 
the  collaterals  transferred  to  secure  these 
notes  were  transferred  by  officers  who  were 
without  authority  to  transfer  them,  and,  more- 
over, that  certain  of  the  notes  upon  which 
the  daims  of  the  creditor  banks  were  based 
were  merely  renewals,  and  were  not  given 
for  any  present  consideration  that  was  ad- 
vanced at  the  time  of  taking  the  notes  and 
the  deposit  of  the  collaterals,  and  that  the 
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giving  and  taking  of  collaterals  under  the 
circumstances  amounted  to  the  giving  of  a 
preference  by  an  insolvent  bank,  of  whose 
insolvency  the  lending  bank  had  knowledge 
or  notice.  Certain  facts  were  set  forth  which 
are  relied  upon  to  oonstltute  notice  to  the 
lending  banks  of  the  Insolvency  of  the  de- 
fendant bank.  Each  of  the  creditor  banks 
demurred  generally  and  specially  to  the 
cross-petition  and  amendments  of  the  deposi- 
tors Just  referred  to.  The  proceeuings  In 
the  case  were  referred  to  an  auditor  by  an 
appropriate  order  of  the  court ;  and  upon  the 
hearing  the  auditor,  after  admitting  evidence, 
sustained  the  demurrers  urged  by  the  cred- 
itor banks.  Ttese  demurrers  were  not  taken 
up  and  disposed  of  at  first  In  their  order, 
but  were  disposed  of  after  evidence  had  been 
adduced.  After  the  hearing  the  auditor  duly 
filed  his  report.  To  the  report  a  large  num- 
ber of  exceptions  were  filed  by  Collins  as 
executor,  and  by  other  depositors.  These 
were  overruled,  except  three  exceptions  re- 
lating to  the  allowance  to  the  American  Bank 
for  certain  expenses  incurred  in  making 
collections  upon  the  collaterals,  and  to  Its 
participation  In  certain  dividends.  To  the 
judgment  overruling  the  exceptions  filed  by 
the  depositors  they  excepted,  and  brought 
those  exceptions  here  for  review.  The  Amer- 
ican Bank  excepted  to  so  much  of  the  Judg- 
ment as  sustained  the  three  exceptions  filed 
by  the  depositors  Just  referred  to. 

[1]  A  motion  was  made  to  dismiss  the  bill 
of  exceptions  upon  the  ground  that  the  evi- 
dence upon  which  the  auditor  based  his  find- 
ings is  brought  up  both  in  the  record  and  in 
the  bill  of  exceptions.  The  motion  to  dis- 
miss will  not  be  sustained.  It  is  true  that 
there  is  to  a  certain  extent  a  confusion  in 
the  evidence  by  bringing  up  a  part  of  the 
evidence  in  the  bill  of  exceptions  and  bring- 
ing ail  <rf  It  up  In  the  record.  That  portion 
of  the  evidence  whidi  Is  brought  up  in  the 
bill  of  exceptions  is  set  out  under  the  differ- 
ent assignments  of  error,  and  claims  to  be 
all  of  the  evidence  necessary  to  be  considered 
in  parsing  upon  those  assignments  of  error. 
This  method  of  bringing  up  the  evidence  Is 
not  altogether  free  from  objection,  as  it  was 
found  In  investigating  this  record  that  it  was 
necessary  in  some  cases  to  read  both  the 
evidence  that  was  set  forth  in  the  bill  of 
exceptions  and  that  which  was  set  forth  io 
the  record.  We  cannot  approve  of  this  meth- 
od of  bringing  up  the  evidence.  In  the  case 
of  Delk  V.  Pickens,  92  Qa.  576,  17  S.  B.  862, 
It  was  said: 

''The  plaintiff  in  error  having  copied  in  full, 
in  the  bul  of  exceptions,  tlie  material  portions  of 
the  record,  and  having  also  specified  the  same 
to  be  brought  up  in  the  record,  in  violation  of 
both  the  letter  and  the  spirit  of  the  act  of  1889, 
prescribing  the  manner  m  which  cases  shall  be 
brongbt  to  this  court,  by  duplicating  instead  of 
abbreviating  the  record,  the  writ  of  error  must 
be  dismissed." 

The  plaintlfl  in  error  in  the  first  of  the 
above  cases  has  not  copied  the  evidence  in 
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full  in  the  bill  of  exceptions  and  in  the  rec- 
ord and  we  will  not  apply  the  ruling  in  that 
case,  as  the  case  here  does  not  necessarily 
fall  within  the  letter  of  that  ruling. 

[2,  3]  The  first  ground  of  exception  to  the 
auditor's  report  complains  that : 

"The  auditor  erred  in  finding  aa  a  matter  of 
fact  that  the  defendant  bank  executed  and  deliy- 
ered  to  the  American  E)x(>hange  National  Bank 
a  certain  note  for  $20,000,  due  April  15,  1915; 
also  in  finding  that  the  defendant  bank  executed 
a  certain  noU  for  |18,500,  due  April  15,  1915; 
also  a  note  for  $16,500,  due  June  15,  1915." 

Upon  examination  of  the  record  there  Is 
found  evidence  to  authorize  this  finding,  and 
the  court  did  not  err  in  overruling  the  ex- 
CQ>tlon.  And  in  this  connection  it  is  proper 
to  deal  with  the  exception  to  the  finding  of 
law  which  was  overruled,  and  in  which  the 
auditor  upheld  the  validity  of  the  notes  re- 
ferred to  above.  We  cannot  agree  with  the 
contention  of  plaintiffs  in  error  that  the  court 
was  In  error  on  the  ground  that  there  was  no 
evidence  that  the  (^cers  of  the  defendant 
bank  were  authorized  to  execute  the  notes  re- 
ferred to  In  behalf  of  the  defendant  bank. 
On  March  6,  1909,  the  board  of  directors  off 
the  defendant  bank  passed  the  following  res- 
olution : 

"Kesolved  that  tho  prendent,  vice  president, 
and  cashier  of  this  bank,  or  either  of  them,  be, 
and  are  hereby,  authorized  in  behalf  of  this  bank 
to  borrow  money  from  the  American  Exchange 
National  Bank  of  New  Tork  Citv,  and  to  make 
and  deliver  the  note  or  other  obligation  of  this 
bank  in  form  required  by  the  said  American  Ex- 
change National  Bank  of  New  York  for  the 
payment  of  any  sum  so  borrowed,  pledging  any 
of  the  bonds,  stocks,  bills  receivable,  or  any 
other  security  or  property  of  this  bank  therefor, 
and  to  discount  or  rediscount  the  bills  receivable 
held  by  this  bank  at  any  time,  or  any  part  there- 
of, rendering  the  same  negotiable  by  the  indorse- 
ment of  said  officials,  and  either  of  them,  by  au- 
thorizing the  said  American  Exchange  I^ational 
Bank  of  New  York  to  charge  the  same  to  the 
account  of  this  hank,  before,  at,  or  after  ma- 
turity thereof  or  any  part  thereof.  This  author- 
ity to  be  In  force  until  revoked  in  writing." 

While  the  notes  whi(di  are  the  basis  of  the 
claim  of  the  American  Bank  were  not  exe- 
cuted immediately,  or  even  In  the  year  in 
which  this  resolution  was  passed,  and*  other 
notes  had  been  in  the  meantime  executed, 
nevertheless  express  authority  was  given  in 
this  resolution  for  the  execution  of  notes  of 
the  same  character  as  those  held  by  the 
American  Bank,  axld  In  the  meantime  there 
had  been  a  course  of  conduct  upcm  the  part 
of  the  officers  of  the  defendant  bank,  con.sist- 
ent  with  the  terms  of  this  resolution,  which 
indicated  that  they  were  acting  in  view  there- 
of and  in  pursuance  of  the  power  granted 
therein.  In  the  case  of  Potts-Thompson  Liq- 
uor Co.  V.  Potts,  135  Ga.  451,  69  S.  B.  734,  it 
was  said : 

"The  management  of  the  business  of  a  corpo- 
ration may  be  intrusted  to  its  president  by  ex- 
press resolution  of  the  directors,  or  by  their 
acquiescence  in  a  long  course  of  dealing.  If  he 
be  permitted  to  carry  on  the  business  for  a  long 
time  and  to  make  contracts  for  the  corporation, 
contracts  made  by  him  incident  to  and  forming 
a  part  of  the  operation  of  the  busineaa  will  be 


binding  on  it,  whether  or  not  expressly  antboiia- 
ed  by  the  by-laws  or  by  formal  action  of  the 
directors.  3  Cook  on  Corporations  (6th  EA.)  f 
716,  p.  2290,  and  cases  cited  in  note  1;  Jones 
V.  Williams,  139  Mo.  1,  39  S.  W.  486,  40  S.  W. 
353,  37  L.  R.  A.  682,  61  Am.  St  Rep.  436; 
Jacksonville,  etc,  Co.  v.  Hooper.  160  U.  S.  814, 
16  Sup.  Ct.  379,  40  L.  Ed.  616." 

See,  also,  the  decision  in  the  case  of  Gar- 
many  V.  Lawton,  124  Ga.  876,  63  S.  E.  669, 
110  Am.  St  Rep.  207. 

There  was  no  evidence  in  this  case  that  the 
authority  to  do  the  acts  referred  to  In  the 
resolution  quoted  above  had  been  withdrawn. 
It  was  not  necessary,  to  render  valid  a  note 
given  by  the  defendant  bank  to  the  American 
Bank  for  money  borrowed  in  good  faith.  In 
view  of  this  resolution  and  the  course  of 
dealings  between  the  two  banks  as  it  was 
made  to  appear  in  the  evidence,  that  the 
lending  hank  should  see  to  it  that  a  new  and 
separate  resolution  was  passed  expressly  au- 
thorizing the  officer  signing  the  particular 
note  to  do  so.  What  is  said  above  is  applica- 
ble also  to  the  transfer  by  the  defendant 
bank  to  the  American  Bank  of  collaterals, 
consisting  of  note  and  bUls  receivable  to  the 
amount  of  some  $11,000,  and  referred  to  In 
exceptions  3  to  8,  inclusive,  in  the  bill  of  ex- 
ceptions. Nor  was  the  finding  of  the  auditor 
upon  the  subject  dealt  with  in  that  portion 
of  his  report  attadced  In  these  exceptions 
without  evidence  to  authorize  it.  The  evi- 
dence shows  that  a  similar  resolution  to  tliat 
above  quoted  was  passed  by  the  board  of  di- 
rectors of  the  defendant  bank  in  July,  1912, 
authorizing  the  named  officers  of  the  defend- 
ant bank  to  borrow  money  from  and  to  trans- 
fer collaterals  to  the  Mechanics'  &  Metals  Na- 
tional Bank  of  New  Tork,  and  to  execute  the 
notes  of  the  defendant  bank,  payable  to  said 
Mechanics'  Bank,  and  that  this  was  done 
through  a  long  conrse  of  dealings ;  and  there 
was  no  evidence  that  the  authority  thus  con- 
ferred had  been  withdrawn.  And  what  Is 
said  above  is  applicable  to  the  same  excep- 
tions to  the  auditor's  finding  in  favor  of  the 
claims  of  the  Mechanics'  Bank. 

[4-6]  The  depositors  filed,  in  addition  to 
their  original  answer  and  intervention,  a 
cross-petition  and  answer  to  the  interventioii 
of  the  American  Bank,  attacking  the  right  of 
the  bank  to  recover.  This  cross-petition  was 
stricken  upon  demurrer  by  the  auditor,  and 
to  this  ruling  the  depositors  excepted.  The 
cross-petition  thus  stricken .  covered  in  part 
the  grounds  which  we  have  dealt  with  above ; 
L  a,  the  grounds  embracing  the  defense  that 
the  officers  of  the  defendant  bank  executing 
the  notes  were,  at  the  time  of  executing  the 
same,  without  authority  to  bind  the  bank  by 
the  writing  executed ;  that  the  officers  of  the 
borrowing  bank  were  without  authority,  at 
the  time  of  the  assignment  and  transfer  of 
collaterals,  to  make  such  assignment  and 
transfer ;  and  that  the  notes  for  the  payment 
of  which  the  lending  bank  Is  now  contending 
were  renewals.  Inasmuch  as,  under  the 
pleadings  in  the  case^  the  dei>08itors  #ere 
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permitted  to  litigate  and  submit  evidence 
upon  these  questions,  they  were  not  hurt  by 
the  sustaining  of  the  demurrer ;  for  the  rul- 
ing sustaining  the  demurrer,  in  bo  for  aa  It 
eliminated  the  pleadings  covering  those  la- 
sues,  could  not  be  hurtful,  inasmuch  as  the 
deiwsitors  were  allowed  to  adduce  evidence 
upon  them  and  liave  them  determined,  as 
shown  by  the  auditor's  rulings  and  findings 
of  law  and  fact  and  the  exceptions  thereto. 
But  the  cross-petition  contained  also  attacks 
upon  the  right  of  the  American  Bank,  to  re- 
cover, based  upon  the  contention  that  at  the 
time  of  taking  the  renewals  the  borrowing 
bank  was  insolvent  and  the  lending  bank  had 
notice  of  this  Insolvency;  and  certain  facts 
are  set  forth  in  the  cross-petition  which  are 
reUed  upon  as  showing  notice  to  the  lending 
bank,  such  as  that  the  borrowing  bank  was 
compelled  to  renew  its  obligations  r  that  in 
the  spring  of  1914  the  defendant  bank  was  in- 
debt^  to  the  lending  bank  for  money  ad- 
vanced during  the  year  1913,  and  for  renewal 
obligations  for  the  year  1013,  in  large  sums ; 
that  during  the  fall  of  1914  this  Indebtedness 
was  reduced  only  by  the  payment  of  a  com- 
paratively small  amount;  that  the  renewal 
notes  were  being  discounted  by  the  lending 
bank  at  6  per' cent,  interest;  that  the  defend- 
ant bank  did  not  receive  any  cash  as  the  con- 
sideration of  said  notes  which  was  set  forth 
In  the  Intervention  of  the  American  Bank, 
but  the  same  were  simply  renewals;  and 
that  subsequently  to  the  execution  of  the 
notes  and  renewals  the  defendant  bank  de- 
livered certain  bills  receivable  as  collateral 
for  certain  specified  notes ;  and  other  similar 
facts  were  set  forth  as  showing  evidence  of 
the  Insolvency  of  the  borrowing  bank.  We 
are  of  the  opinion  that  the  paragraph  setting 
forth  the  circumstances  relied  upon  to  show 
notice  of  the  insolvency  of  the  borrowing 
bank  was  properly  stricken  upon  demurrer. 
None  of  these  facts  was  such  as  to  put  the 
lending  bank  upon  notice  that  the  defendant 
bank  was  not  financially  sound.  It  might 
well  have  assumed  that  the  borrowing  bank 
could  aftord  to  renew  the  notes  bearing  6  per 
cent  Interest,  and  lend  money  to  customers 
In  a  state  where  a  higher  rate  of  Interest 
was  legal.  What  we  have  said  here  In  regard 
to  the  ruling  of  the  auditor  upon  the  demur- 
rer filed  by  the  American  Bank  touching  the 
grounds  last  stated  is  applicable  also  to  the 
rulings  upon  the  demurrer  of  the  Mechanics' 
Bank  to  similar  grounds  in  the  bill  of  excep- 
tions made  by  the  depositors  against  the  lat- 
ter'8  claim. 

[7,  8]  The  depositors  in  their  cross-petition 
attack  section  2354  of  the  Civil  Code,  giving 
to  creditors  of  banks  who  are  bona  fide  hold- 
ers of  collaterals  to  secure  the  payment  of 
their  debts  a  lien  upon  the  assets  of  the  bank 
to  the  extent  of  the  sums  actually  collected 
on  the  collaterals  returned  to  the  bank  for 
collection,  on  the  ground  that  it  violates  par. 
2,  i  1,  art  1,  of  the  Constitution  of  the  state 


of  Georgia  (Civil  Code,  |  6358),  which  pro- 
vides that  protection  to  person  and  property 
is  the  paramount  duty  of  government,  and 
shall  be  impartial  and  complete.  There  is  no 
merit  In  this  contention.  It  was  competent 
for  the  Legislature  to  make  this  provision  In 
the  law  giving  the  lien  to  the  class  of  persons 
there  dealt  with,  as  against  the  class  refer- 
red to,  if  the  classification  was  not  arbitrary  ; 
and  the  classification  so  made  in  section  2354 
is  not  arbitrary,  but  Is  based  upon  reasonable 
grounds  of  classification.  Nor  is  this  section 
void  on  the  ground  that  it  deprives  "unse- 
cured creditors  of  their  rights  and  property 
without  due  process  of  law,  in  that  a  lien  is 
given  by  said  statute  in  favor  of  the  creditor, 
because  of  the  misdemeanor  and  malfeasance 
of  the  officers  of  the  bank,  which  was  neither 
contemplated  by  the  creditors  of  the  bank 
and  the' several  depositors  of  the  bank  nor 
by  the  stockholders  of  the  bank,"  nor  on  the 
ground  that  no  provision  is  made  for  the  as- 
serting or  foreclosing  of  the  lien,  and  no  time 
is  fixed  by  the  statute  as  to  when  the  Hen 
shall  begin  or  when  It  shall  operate.  It  Is  not 
necessary  that  the  section  should  contain  in 
itself  a  prescribed  procedure  for  the  enforce- 
ment of  a  lien ;  and  the  limitation  as  to  when 
the  lien  shall  begin  and  operate  can  be  estab- 
lished by  the  application  of  other  provision^ 
of  the  Code  upon  a  kindred  subject 

[S]  Among  the  auditor's  conclusions  of 
law  to  which  the  depositors  filed  exception)^ 
is  the  following: 

"I  find  that  under  a  decree  of  this  court  of 
December  23,  1915,  a  dividend  of  10  per  cent 
was  ordered  to  be  paid  to  all  depositors,  out 
of  the  funds  in  the  hands  of  the  receiver,  not 
otherwise  appropriated.  It  seems  from  this  de- 
cree that  this  dividend  was  paid  to  depositors 
only,  and  not  to  the  other  creditors.  I  find  that 
all  other  creditors  should  be  paid  the  same  div- 
idend before  any  further  general  distribution  of  ' 
funds  shall  be  made  by  said  receiver,  in  order 
that  all  creditors  of  the  bank,  including  deposi- 
tors, may  be  placed  upon  an  equal  footing  with 
reference  to  tne  distribution  of  its  assets.' 

In  passing  upon  the  exception  to  this  rul- 
ing of  the  auditor  the  court  held  and  adjudg- 
ed that  It  be  not  approved,  and  ruled  as  fol- 
lows: 

"The  auditor  having  reported  as  above  to  be 
bis  condasion  of  law,  that  the  banks  who  were 
creditors  of  the  defendant  bank,  holding  collater- 
al securities 'for  the  indebtedness  of  said  defend- 
ant bank,  should  receive,  ratably  and  pro  rata 
with  unsecured  creditors,  dividends  paid  from 
the  general  assets  of  the  defendant  bank,  and  at 
the  same  time  hold  collateral  pledged  as  security 
for  their  claim,  and  at  the  next  payment  of  the 
dividend  the  unsecured  creditors  shall  not  receive 
any  further  dividend  until  the  secured  creditors 
shall  have  been  paid  an  equal  or  pro  rata  divi- 
dend, and  that  said  creditors  holding  securities 
for  their  claim  shall  thereafter  share  equally 
with  unsecured  creditors  for  the  full  amount  for 
which  their  claim  is  proven,  I  am  of  the  opinion 
that  this  is  not  the  rule  applicable  to  the  dis- 
tribution of  the  assets  of  an  insolvent  bank;  that 
the  assets  of  an  insolvent  bank  in  the  hands  of 
a  receiver  should  be  distributed  upon  equitable 
principles,  and  when  there  are  two  funds  or  as- 
sets to  which  a  creditor  can  resort,  and  other 
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creditors  are  limited  to  one  of  them,  the  former 
would  be  compelled  to  exhaast  the  assets  upon 
which  he  has  an  exclusive  lien,  and  will  be  per- 
mitted to  resort  to  the  other  fund  for  deficiency 
only ;  and  it  appearing  that  the  .banks  holding 
the  recdvables  and  collateral  for  the  indebted- 
ness of  the  Bank  of  Southwestern  GeotKia  to 
them  have  amounts  on  their  face  in  excess  of  the 
amount  of  their  claim  against  the  defendant 
-bank,  the  banks  so  holding  secured  claims  should 
not  participate  in  the  dividends  paid,  or  funds 
derived  from  the  general  assets  of  the  defendant 
bank,  upon  which  the  unsecured  creditors  have 
a  claim  only,  except  as  to  any  unpaid  balance 
that  may  be  dae  on  claims  against  the  defendant 
bank,  after  the  securities  have  been  exhausted  j 
that  the  banks  holding  securities  as  aforesaid 
shall  be  entitled  to  share  and  be  paid  ratably 
with  the  unsecured  creditors  for  any  unpaid  bal- 
ance of  the  claim  held  by  them  against  the  de- 
fendant bank.  The  court  is  of  the  opinion  that 
he  is  without  authority  to  order  valued  all  col- 
laterals held  by  the  various  creditors  of  the  said 
Bank  of  Southwestern  Georgia,  or  to  appoint  an 
auditor  to  ascertain  the  value  of  the  same ;  but 
ample  assets  are  being  retained  in  the  hands  of 
the  receiver  to  pay  an  equal  per  cent  as  that 
received  by  the  unsecured  creditors  on  any  un- 
paid balance  that  said  bank  holding  securities 
may  have  after  having  exhausted  its  securities; 
and  therefore  the  exception  to  this  finding  and 
condusion  of  the  auditor  is  hereby  sustained  and 
the  finding  of  the  auditor  set  aside." 

To  the  ruling  the  American  Exchange  Na- 
tional Bank  excepted  and  assigned  error. 
We  are  of  the  opinion  that  the  court  proper- 
ly refused  to  approve  this  last-stated  ruling 
of  the  auditor,  and  are  of  the  opinion  that 
that  court's  ruling  to  which  the  American 
Bank  excepts  is  in  accordance  with  the 
rule    laid    down    in    the    case    of    Citizens' 

&  Southern  Bank  v.  Alexander,  147  Ga. , 

B2  S.  Bi  868 ;  and  we  think  that  the  rule  suc- 
cinctly stated  in  the  headnote  to  that  case 
should  he  applied  in  the  present  case,  and 
the  court's  ruling  be  afBrmed. 

[10]  But  under  the  facts  of  this  case,  and 
.  in  view  of  the  stipulations  between  the  debt- 
or bank  and  the  creditor  bank  that  "after 
deducting  all  expenses,  including  counsel  fees 
arising  from  »  •  •  the  collection  of  any 
of  said  collateral  securities,  eta,  the  residue 
of  the  proceeds"  of  the  collaterals  should  be 
applied  to  the  demands  of  the  creditor  b&nk, 
the  auditor  was  right  in  allowing  the  Amer- 
ican Bank,  as  the  holder  of  collaterals,  its 
expenses  necessarily  incurred  in  the  collec- 
tion of  collaterals,  and  the  court  erred  In 
sustaining  the  exception  to  this  portion  of 
the  auditor's  finding.  The  Judgment  in  the 
case  of  American  Exchange  National  Bank 
T.  Collins  et  al.  is  reversed  solely  on  the  ex- 
ception to  the  refusal  of  the  court  to  approve 
the  finding  of  the  auditor  allowing  the  Amer- 
ican Exchange  National  Bank,  as  holder  of 
collaterals,  its  expenses  necessarily  incurred 
in  the  collection  of  collaterals. 

None  of  the  exceptions  not  spedficnlly 
dealt  with  show  cause  for  the  reversal  of 
the  Judgment  of  the  court  below. 

Judgment  affirmed  in  the  case  first  stated. 
In  the  other  case  the  Judgment  is  reversed 
in  part,  but  otherwise  affirmed. 


(ui  0&.  US) 
BROWN  et  al.  t.  SIMS  et  al    (No.  164.) 
(Supreme  Court  of   Georgia.     Oct   18,   1917.) 

(ByllabuM  hy  the  Court.) 
Review  on  Appeai.. 

None  of  the  rulings  of  the  court  as  to  the 
admission  or  rejection  of  evidence,  or  in  in- 
structing the  jury,  or  in  failing  to  mention  the 
name  of- one  of  the  caveators  in  stating  the  case 
to  the  jury,  require  the  grant  of  a  new  triaL 
The  evidence  authorized  the  verdict 

Ehrror  from  Superior  Oonrt,  Pike  Ooonty; 
W.  B.  H.  Searcey,  Jr.,  Judge. 

Proceeding  between  W.  T.  Brown  and 
others  and  J.  M.  Sims  and  others.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Affirmed. 

Redding  &  Lester,  of  BamesTllle,  for 
plaintiffs  in  error.  E.  P.  Dnpree,  of  Zebalon. 
and  E.  J.  Reagan,  ot  McDonougb,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgm«it  afllrmed.  AH 
the  Justices  concur,  except  FISH,  C.  Jt  and 
BB(3K,  P.  J.,  absent 


(147  Oa.  SS) 
BECKHAM  et  aL  ▼.  GALLEMORE,  Tkx 
CoUector,  et  aL     (No.  15.) 
(Supreme  Court  of  Geor^.     Oct  20,  1917.) 

(ByUabut  ly  the  Court.) 

1.  CoNSTrrunoRAL  Law  «=3206(1).  283(1)  — 
ScRoous  AND  School  Distbicts  ^399  — 
Pbiviuobs  and  IioctmrriE»-I>DK  Pbockss 
of  Law— Looai,  School  Tax— Statdtk. 

The  law  in  regard  to  local  taxation  for 
school  purposes,  embodied  in  the  Civil  (3ode  of 
1910,  §{  1681-1536,  ia  not  onoonstitatioiial  for 
any  reason  assigned. 

2.  ASBIONKENTS   OF  EBBOB. 

None  of  the  assignments  of  error  require  a 
reversal  of  the  judgment  of  the  trial  court  re- 
fusing an  injunction. 

{AHitUmal  Byttahut  »y  EditorM  Btajf.) 

3.  Eviderck  <S=»83(1),  97  —  PBESUKPTioif — 
Pebfobmanob  of  Offioiai,  Dutt. 

Public  officers  are  presumed  to  have  perform- 
ed the  duties  imposed  upon  them  by  law,  and 
when  an  issue  is  raised  in  a  judicial  proceeding, 
the  burden  of  proof  rests  upon  the  party  avert- 
ing a  failure  of  such  performance. 

4.  Schools  and  School  Distbicts  «=3l03(D 
—Local  Tax  —  Scbstantiai,  CJoupliahck 
WITH  Statute. 

A  substantial  compliance  with  CSv.  Code 
1910,  {{  1531-1535,  relating  to  local  taxes  for 
public  schools,  is  all  that  is  required. 

5.  Schools  and  School  Distbicts  9=330— 
boundabieb  of  disthict— statute. 

The  prevision  of  Civ.  Code  1910,  |  1B31, 
requiring  the  forming  of  school  districts  so  that 
no  territory  shall  be  included  the  occupants  of 
which  reside  more  than  three  miles  from  the 
school  house  is  directory,  and  not  mandatory, 
and  a  variance  therefrom  is  immaterial  where 
the  board  oC  education  deems  it  impracticable  to 
literally    comply    therewith. 

6.  Schools  and  School  Distbicts  «=>30- 
Latino  out  Distbicts  —  Dibcbetion  of 
BoABD  OF  Education. 

Under  Civ.  Code  1910.  i  1531.  the  laying 
out  of  school  districts  is  a  matter  to  be  deter- 
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mined  b;  the  board  of  education,  and  a  court 
of  equity  will  not  entertain  jurisdiction  of  the 
subject  where  there  iB  no  abuse  of  discretion. 

7.  Schools   and   School   Distbictb   ®=»30— 
BoTJNDABT  at  DiBTBiCTs— Railroad. 

Where  a  railroad  is  made  the  boundary  line 
between  two  school  districts,  the  line  is  the  cen- 
ter of  the  railroad  midway  between  the  rails  of 
the  main  track. 

8.  Schools  and  School  Dibtbictb  «s>24(1) 
Establibhmsniv-Tebbitokt. 

Where  a  school  district  is  known  and  recog- 
nized b;  more  than  one  name  by  the  people  in 
the  territory,  bo  that  no  one  is  misled  as  to 
what  territory  is  meant  by  the  use  of  either 
name,  and  both  names  are  employed  ta  pro- 
ceedings incident  to  the  calling  of  an  election 
to  establish  a  school  district  and  declaring  the 
resnlt  thereof,  the  judgment  of  the  court  deny- 
ing an  injunction  against  the  collector  of  school 
taxes  in  such  district  will  not  be  set  aside  on 
account  of  such  irregularity. 

Krror  from  Superior  Court,  Twiggs  County: 
J.  L.  Kent,  Judge. 

Suit  for  injunction  by  Miss  B.  6.  Beckham 
and  others  against  S.  M.  Gallemore,  Tax  Col- 
lector, and  others.  Temporary  resttalnlng 
order  dissolyed,  and  injunctl(m  denied,  and 
plaintiffs  brings  error.    Affirmed. 

Miss  B.  O.  Beckham  and  others  filed  their 
petition  against  the  tax  collector  of  Twiggs 
county  and  a  bailiff  to  enjoin  the  collection 
of  a  local  tax  for  public  schools  under  the  act 
of  the  General  Assembly  embodied  In  Civil 
Code  1910,  SS  1531-1536.  A  temporary  re- 
straining order  was  granted,  and  upon  the 
hearing  the  judge  dissolved  the  restraining 
order  and  denied  the  injunction.  To  this 
ruling  the  plaintiffs  excepted. 

H.  F.  Griffin,  Jr.,  of  Jeffersonvllle,  and 
Ball  &  Grlce,  and  Cbas.  J.  Bloch,  all  of  Ma- 
con, for  plaintiffs  in  error.  Shannon  &  Harri- 
son, of  Jeffersonvllle,  and  Jno.  R.  L.  Smith 
and  Grady  G.  Harris,  both  of  Macon,  for  de- 
fendants In  error. 

OILBEBT,  J.  [1,4]  Public  officers  are  pre- 
sumed to  have  performed  the  duties  Imposed 
upon  them  by  law.  When  an  Issue  is  raised 
In  a  judicial  proceeding  as  to  the  truth  there- 
of, the  burden  of  proof  rests  upon  the  party 
asserting  failure  of  such  performance.  The 
evidence  in  this  case  Is  insufficient  to  Invali- 
date a  finding  by  the  trial  court  that  the 
board  of  education  c<Hnplied  with  the  statute 
in  laying  off  the  county  of  Twiggs  Into  school 
districts,  especially  when  there  is.  no  effort 
to  show  that  the  alleged  variation  from  the 
prescribed  area  was  not  due  to  natural  causes 
or  local  conditions  making  the  saine  neces- 
sary. Whether  such  conditions  are  neces- 
sary is  a  matter  that  must  be  determined  by 
the  board  of  education.  Civil  Code  1910,  § 
1531.  A  substantial  compliance  with  the 
statute  is  all  that  Is  required.  Du  Pre  v.  Cot- 
ton, 134  Ga.  316,  67  S.  E.  876;  De  Loach  v. 
Newton,  134  Ga.  739,  68  S.  E.  708. 

[t,  <J  The  provision  of  the  statute  in  re- 
gard to  the  shaping  of  the  district  so  that  no 
territory  shall  be  Included  the  occupants  of 


which  reside  further  than  three  miles  from 
the  scboolhouse  is  directory,  and  not  manda- 
tory, and  may  be  varied  where  the  board  <tf 
education  deems  It  impracticable  to  literally 
comply  with  the  statute.  The  evidence  as 
to  how  nearly  the  board  complied  with  the 
provisions  of  the  statute  in  laying  off  the  dis- 
tricts is  not  definite,  but  It  does  show  a  sub- 
stantial compliance  therewith;  and,  in  view 
of  the  discretion  allowed  the  board,  the  judg- 
ment will  not  be  reversed.  Civil  Code  1910, 
g  1531.  Besides,  this  is  a  matter  that  must 
be  determined  by  the  board  of  education,  and 
a  court  of  equity  will  not  entertain  jurisdic- 
tion of  the  subject  where  there  Is  no  abuse 
of  discretion.  Meadows  v.  Board  of  Educa- 
Uon  of  Paulding  County,  136  Ga.  153,  71  S. 
a  146;  Dobbs  v.  Hardin,  137  Ga.  191,  73  S. 
E.  582   (4) ;    Cohen  v.  Meador,  137  Ga.  561, 

73  S.  B.  749;    Edge  v.  Garrett,  138  Ga.  93, 

74  S.  B.  758  (1). 

The  evidence  in  regard  to  the  filing  in  the 
office  of  the  ordinary  of  the  map  provided  by 
the  statute  does  not  show  such  a  failure  to 
comply  with  the  law  as  will  require  the 
grant  of  an  injunction  against  the  collection 
of  the  school  taxes.    Dobbs  v.  Hardin,  supra. 

[7]  Where  a  railroad  is  made  the  boundary 
between  two  school  districts,  the  railroad  Is 
no  more  in  one  district  than  the  other.  The 
line  Is  the  center  of  the  railroad  midway  be- 
tween the  rails  of  the  main  track.  Trustees 
of  ElddyvUle  Schools  v.  Board  of  Education, 
141  Ky.  126,  132  S.  W.  182. 

[8]  Where  a  school  district  is  so  indiscrim- 
inately known  and  recognized  by  more  than 
one  name  by  the  people  in  the  territory  and 
through  the  county  that  no  one  is  misled  as 
to  what  territory  is  meant  by  the  use  of  either 
name,  and  two  or  all  three  of  these  names 
have  been  employed  In  the  various  proceed- 
ings incident  to  the  calling  of  an  election  and 
the  declaring  of  a  result  thereof  for  the  es- 
tablishment of  a  school  district,  the  Judgment 
of  the  court  denying  an  Injunction  against 
the  collection  of  school  taxes  In  such  district 
will  not  be  set  aside  oa  account  of  such  ir- 
regularity. 

[1,2]  2.  It  is  insisted  by  the  plaintiffs  in 
error: 

That  the  act  of  the  General  Assembly  under 
which  the  school  tax  is  sought  to  be  collected 
is  "violative  of  the  Constitution  of  the  United 
States  and  of  the  state  of  Georgia,  particularly 
that  part  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  which  provides 
that  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  and  that 
no  state  shall  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
and  particularly  that  part  of  the  bill  of  rights 
in  the  Constitution  of  Georgia  which  provides 
that  no  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law." 

They  also  Insist  that,  if  the  assessment  and 
levy  be  allowed  to  proceed,  they  will  be  de- 
prived of  their  property  without  due  process 
of  law,  because  they  have  not  been  afforded 
a  hearing  as  to  the  merits  of  the  school  dis- 
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trlct,  or  of  the  necessity  for  Its  creation,  or 
as  to  the  amount  of  the  tax.  This  contention 
Is  based  on  the  case  of  Embree  t.  Kansas 
aty  Road  District,  240  V.  S.  242,  36  Sup.  Ct 
317,  60  li.  Ed.  624.  This  case  concerned  an 
attack  upon  an  act  of  the  Legislature  of  the 
state  of  Missouri  authorizing  the  creation  <tf 
a  district  to  be  designated  by  the  commission- 
ers, within  which  to  Improve  a  public  road, 
wbicb  act  delegated  to  the  commissioners 
the  matters  of  location,  boundaries,  assess- 
ment, and  other  details  necessary  to  the  car- 
rying out  of  the  legislative  act  Mr.  Cooley, 
in  his  work  on  Constitutional  Limitations, 
has  clearly  drawn  the  proper  distinction  be- 
tween assessments  of  this  character  and  taxa- 
tion for  public  purposes: 

"Assessments  for  the  opening,  making,  improv- 
ing, or  repairing  of  streets,  the  draining  of 
swamps,  and  the  like  local  works  have  oeen 
generally  made  upon  property,  with  some  ref- 
erence to  the  supposed  benefits  which  -the  prop- 
erty would  receive  therefrom.  •  •  *  The 
opening  or  paving  of  a  street  may  increase  the 
value  of  all  property  upon  or  near  it;  and  it 
may  be  just  that  all  such  property  should  con- 
tribute to  the  expense  of  the  improvement;  but 
it  by  no  means  follows  that  each  parcel  of  the 
property  will  receive  from  the  improvement  a 
benefit  in  proportion  to  the  previous  value. 
One  lot  upon  the  street  may  be  greatly  in- 
creased in  value,  another  at  a  little  distance 
may  be  but  slightly  benefited ;  and  if  no  consti- 
tutional provision  interferes,  there  is  conse- 
quently abundant  reason  why  the  tax  levied 
within  the  taxing  district  should  have  refer- 
ence, not  to  value,  but  to  benefit" 

Assessment  of  this  kind,  though  In  one 
sense  an  exercise  of  the  taxing  power,  la  an 
appropriation  of  private  property  for  public 
use,  and,  says  Mr.  Cooley: 

"As  the  persons  taxed,  as  a  part  of  the  pub- 
lic, would  be  entitled  of  right  to  the  enjoyment 
of  the  improvement  when  made,  such  right  of 
^joyment  could  not  be  treated  as  compensation 
for  the  exaction  which  is  made  of  them  ex- 
dusively,  and  such  exaction  would  therefore  be 
opposed  to  those  constitutional  principles  which 
declare  the  inviolability  of  private  property. 
But  those  principles  have  no  reference  to  the 
taking  of  property  under  legitimate  taxation. 
'When  the  Constitution  provides  that  private 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation  made  therefor,  it  has  ref- 
erence to  an  appropriation  thereof  under  the 
right  of  eminent  domain.  Taxation  and  emi- 
nent domain  indeed  rest  substantially  on  the 
same  foundation,  as  each  implies  the  taking  of 
private  property  for  the  public  use  on  com- 
pensation made;  but  the  compensation  is  dif- 
ferent in  the  two  cases.  When  taxation  takes 
money  for  the  public  use,  the  taxpayer  receives, 
or  is  supposed  to  receive,  his  just  compensation 
in  the  protection  which  government  affords  to 
life,  liberty,  and  property,  in  the  public  con- 
veniences which  it  provides,  and  in  the  Increase 
in  the  value  of  possessions  which  comes  from 


the  use  to  which  the  government  applies  tbe 
money  raised  by  the  tax ;   and  these  benefits  am- 

gly  support  the   individual  burden."     Cooley's 
!onst  Lim.  612,  613. 

In  the  passage  of  this  law  the  Legislature 
considered  the  beneficial  effects  of  such  taxa- 
tion, and  determined  that  the  tax  should  be 
laid  subject  only  to  referendum  of  the  people 
to  be  affected  In  each  district  It  delegated 
to  the  board  of  education  the  ministerial  du- 
ties of  carrying  the  provlalcHis  of  the  act  Into 
effect  This  they  bad  a  constitutional  right 
to  do.  Southern  Ry.  Co.  ▼.  Melton,  133  Ga. 
277,  278,  68  S.  E.  665.  The  taxpayers  were 
afforded  full  opportunity  to  be  heard:  First, 
through  their  representatives  In  the  General 
Assembly  on  the  passage  of  this  act;  and, 
next,  the  exercise  by  those  residing  In  the 
district  of  their  right  to  vote  in  the  election 
called  for  the  purpose  of  ascertaining  the  will 
of  the  people ;  and,  lastly,  the  courts  were 
open  to  them  to  test  any  part  of  the  law,  or 
the  manner  of  carrying  It  out,  and  of  this 
last  privilege  they  have  properly  availed 
themselves.  Gray  on  Limitations  of  Taxing 
Power  and  Public  Indebtedness,  {  1130.  This 
author  shows  a  distinction  between  the  no- 
tice and  hearing  reqaired  in  Judicial  proceed- 
ings and  proceedings  for  the  levy  and  collec- 
tion of  taxes.  Id.  <  1129.  It  has  already 
been  held  by  this  court  that  this  act  was  not 
unconstitutional  on  the  ground  of  denying 
due  process  of  law.  Coleman  v.  Board  of  Ed- 
ucation, 131  Ga.  643,  63  S.  B.  41  (4).  We 
have  somewhat  elaborated  upon  what  was 
said  in  the  last-named  case,  because  the 
grounds  of  assignments  of  error  were  based 
on  different'  reasons. 

Tlie  law  under  examination  in  the  case  of 
Embree  v.  Kansas  City  Road  District  con- 
tained a  referendum,  and  it  was  de<Sared  con- 
stitutional. It  Is  argued,  however,  that  it 
provided  for  a  bearing  on  the  question  of 
benefits,  while  the  act  creating  the  school 
district  in  questioD  makes  no  such  provision. 
Our  reply  Is  that  the  school  tax  concerns  pub- 
lic taxation  for  which  the  public  benefits  are 
so  self-evident  and  uncontrovertible  that  a 
hearing  other  than  that  allowed  under  the 
act  as  above  explained  would  be  a  senseless 
proceeding.  The  question  of  benefit  to  the 
property  taxed  is  not  involved,  as  the  two 
cases  stand  upon  different  principles.  Mar- 
tin V.  School  District  of  Laurens,  57  S.  0. 125^ 
35  S.  E.  617  (3). 

Judgment  afiirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  and  BECK,  P.  J,^ 
absent 
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WHATLET  T.   LONG.     (No.  14.) 
(Supreme  Court  of  Georgia.     Oct  20,  1917.) 

fSvUalu*  ly  tht  Court.) 

Tbiai,  «=237(3)  —  Inbtbuctions— Btjkdbw  or 
Pboof. 
Where,  in  a  suit  upon  a  promiasory  note,  the 
plaintiff  makes  out  a  prima  facie  case,  and  the 
burden  of  proof  is  shifted  to  the  defendant,  it 
is  error  for  the  court  to  charge  the  jury  that 
the  defendant  must  prove  his  contentions  "to  a 
reasonable  and  a  moral  certainty." 

Error  from  Superior  Conrt,  Taylor  County; 
Geo.  P.  Manro,  Judge. 

Suit  by  Mrs.  Laura  Long  against  W.  R. 
Wbatley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Jeree  M.  Moore,  of  Montezuma,  for  plain- 
tlff  In  error.  Jule  Felton,  of  Montezuma, 
for  defendant  In  error. 

GILBERT,  J.  Mrs.  Laura  Long  brought 
salt  against  W.  R.  Whatley.  The  suit  as 
finally  submitted  to  the  Jury  had  for  Its  pur- 
pose the  recovery  of  a  Judgment  on  a  prom- 
issory note.  The  defendant  denied  liability, 
and,  tn  addition,  set  up  a  dalm  for  improve- 
ments made  on  the  property  of  the  plaintiff, 
by  way  of  recoupment.  The  court  charged 
the  jury  as  follows: 

"As  I  stated,  the  onus  is  upon  the  plaintiff  as- 
serting and  affirming  certain  facts  to  make  her 
prima  facie  case.  When  the  plaintiff  shows  a 
breach  of  that  contract  by  the  defendant,  and 
introduces  her  note,  and  presents  to  you  evi- 
dence of  the  fact  that  notice  of  attorney's  fees 
has  been  given,  the  burden  of  proof  has  been 
shifted.  It  becomes  necessary  for  the  defoidant 
to  prove  to  a  reasonable  and  moral  certainty 
that  his  contentions  are  true." 

Error  is  assigned  on  this  charge,  because 
It  places  a  greater  burden  upon  the  defend- 
ant than  the  law  requires.  This'  being  a 
dvU  case,  the  party  upon  whom  the  burden  of 
proof  rests  is  only  required  by  law  to  prove 
bis  contentions  by  a  preponderance  of  the 
evidence.  This  charge,  therefore,  was  prej- 
udicial error  requiring  the  grant  of  a  new 
trial. 

Judgment  reversed.  Ail  the  Justices  con- 
cur, exc^t  FISH,  O.  J.,  and  BECK,  P.  J.,  ab- 
sent. 

a«  Qa.  2t6) 

I>ANIELS  et  al.  v.  COMMISSIONERS   OF 

PILOTAGE  FOR  BAR  OF  TTBEB. 

(No.  6.) 

{Supreme  Conrt  of  Georgia.     Oct.  18,  1917.) 

(Byttabui  iv  the  Court.) 

1.  Appbal  and  Errob  ®=»870(1)  —  Excep- 
tions Pendente  Lite— Assignments  of  Ee- 

BOB— ReVEBSAI/. 

If  exceptions  pendente  lite  are  duly  taken  to 
an  interlocutory  ruling  of  the  court,  and  are 
regularly  certified  and  entered  of  record  in 
the  cause,  which  at  its  final  determination  is 
carried  by  writ  of  error  to  the  Supreme  Court 
by  the  opposite  party,  error  may  be  assigned 


by  the  defendant  in  error  on  the  record  in  the 
Supreme  Court  upon  the  exceptions  pendente 
lite,  and  a  reversal  of  the  ruling  complained 
of  in  the  exceptions  pendente  lite  may  be  al- 
lowed when  it  is  manifest  that  the  erroneous 
decision  of  th^  court  affected  the  final  result  of 
the  case.  Civil  Code,  §  6138;  Hodgkins  v. 
Marshall,  102  Ga.  191,  29  S.  E.  174. 
2.  Cebtiorabi  <3=921— Exercise  of  Judicial 

Function— AcnoN   or   Cohkissionbbs   or 

Pilotage. 
A  refusal  by  the  commissioners  of  pilotage 
for  the  bar  of  Tybee  and  river  of  Savannah, 
upon  ex  parte  application,  to  authorize  li- 
censed pilots  upon  that  bar  to  operate  a  boat 
separate  and  independent  from  the  pilot  boat 
to  which,  under  the  rules  of  the  commissioners, 
all  pilots  are  required  to  be  attached,  is  not 
the  exercise  of  a  judicial  function  by  the  com- 
missioners of  pilotage,  and  the  writ  of  certiorari 
will  not  lie  to  such  refusal 
8.  Mandamus  <3=987— Discretion  of  Publio 

Ofpickb— Commissioners  of  Pilotage. 
The  writ  of  mandamus  does  not  lie  to  con- 
trol the  conduct  of  an  officer  vested  with  a 
discretion,  except  where  the  exercise  of  that 
discretion  has  been  so  capricious  or  arbitrary 
as  to  amount  to  a  gross  abuse.  Under  the  law 
and  ordinances  applicable  to  the  commissioners 
of  pilotage  for  the  bar  of  Tybee  and  river  of 
Savannah,  it  was  within  the  discretion  of  the 
commissioners  to  decline  to  authorize^  licensed 
pilots  upon  that  bar  to  operate  a  pilot  boat 
separate  and  independent  from  that  to  which, 
under  existing  rules  of  the  commissioners,  all 
pilots  were  required  to  be  attached.  Under  the 
circumstances  disclosed  by  the  record,  it  does 
not  appear  that  the  commissioners  of  pilotage 
abused  their  discretion  in  refusing  to  grant  au- 
thority to  employ  such  an  independent  pilot 
boat;  and  the  application  for  mandamus  abso- 
lute was  properly   denied. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; J.  L.  Kent,  Judge. 

Mandamus  by  W.  T.  Daniels  and  B.  C. 
Daniels  against  the  Commissioners  of  Pilot- 
age for  the  Bar  of  Tybee.  Motion  to  dis- 
miss' the  petition  overruled,  and  on  its  re- 
newal at  a  subsequent  term  sustained,  and 
relators  except,  and  respondents  assign  er- 
ror on  the  exceptions  pendente  lite.   Affirmed. 

W.  T.  Daniels  and  E.  C.  Daniels  instituted 
an  action  against  the  commissioners  of  pilot- 
age for  the  bar  of  Tybee  and  the  river  of 
Savannah  for  the  writ  of  mandamus  to  com- 
pel the  respondents  as  public  officers  to  grant 
authority  to  the  relators  and  their  associates 
to  use  and  operate  a  designated  boat  as  a 
pilot  boat  (or  the  bar  of  Tybee  and  river  of 
Savannah  and  the  several  bars  and  Inlets 
north  of  Sapelo  bar,  and  to  require  them  to 
revoke  a  certain  order  theretofore  passed  by 
the  commissioners  whereby  authority  to  use 
the  boat  had  been  declined.  The  alternative 
writ  was  duly  issued,  returnable  to  the  May 
term  of  the  superior  court  then  in  session. 
On  the  day  appointed  the  respondents  fii<^ 
their  return  to  the  writ,  and  therein  answer- 
ed to  the  merits'  of  the  petition;  and  the  court 
adjourned  for  the  term.  At  the  next  term 
the  case  came  on  to  be  heard,  and  the  re- 
spondents Sled  a  motion  to  dismiss  the  peti- 
tion on  the  grounds: 


CssFor  other  cues  see  uune  topic  and  KBT-NUUBER  In  all  Key-Numbered  DlgeiU  and  ladexck 
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"First  The  relators  hare  no  right  to  the 
remedy  by  mandamus,  tor  they  have  another 
specific  legal  remedy,  to  wit,  writ  of  certiorari. 
Second.  The  petition  is  insufficient  in  law  and 
sets  up  no  cause  of  action ;  certiorari  being  the 
remedy  to  correct  the  alleged  error  of  the  com- 
missioners." 

The  motion  to  dismiss  was  overruled,  and 
exceptions  pendente  lite  to  this  ruling  were 
duly  allowed  and  filed.  The  case  then  pro- 
ceeded to  a  hearing  before  a  Jury,  and  re- 
sulted In  a  mistrial.  The  court  adjourned  for 
the  term;  and  at  the  next  term,  with  a  dif- 
ferent Judge  presiding,  the  respondents  re- 
newed their  motion  to  dismiss  the  petition  for 
mandamus.  The  relators  moved  to  strike 
this  renewal  motion.  The  court  overruled 
the  motion  to  strike,  and  sustained  the  re- 
newal motion  to  dismiss  expressly  on  the 
ground  that  the  relators'  remedy,  if  any,  was 
by  certiorari.  The  relators  excepted  to  thlsr 
ruling  and  caused  the  record  including  the 
exceptions  pendente  lite  to  be  brought  to  the 
Supreme  Court.  The  respondents  did  not 
present  a  cross-bill  of  exceptions;  but  when 
the  case  was  called  for  hearing  in  the  Su- 
preme Court,  they  assigned  error  on  the  ex- 
ceptions pendente  lite  filed  by  them  in  the 
trial  court. 

Omitting  formal  parts,  the  petition  for 
mandamus  alleged  the  following  in  substance: 
The  relators  are  duly  licensed  pilots  upon 
the  bar  of  Tybee  and  river  of  Savannah,  and 
the  respondents'  are  the  duly  appointed  com- 
missioners of  pilotage  for  the  bar  of  Tybee 
and  river  of  Savannah,  and  the  several  bars 
and  inlets  north  of  Sapelo  bar,  and  are  an 
official  body  created  under  existing  laws  of 
the  state  of  Georgia,  composed  of  designated 
individuals.  As  commissioners  of  pilotage 
they  are  empowered,  under  statutes  of  the 
state,  to  prescribe  rules  and  regulations  for 
the  government  of  pilots,  to  become  opera- 
tive when  approved  by  the  city  council  of 
Savannah.  The  commissioners  have  duly 
passed  rules  which  have  been  approved  by 
the  city  council  of  Savannah,  among  which 
are  rules  4  and  6  (set  out  in  the  opinion).  A 
corporation  organized  under  the  name  of  Pi- 
lots Navigation  Company  a  number  of  years 
ago  became  the  owner  of  a  steam  pilot  boat 
called  John  B.  EstlU,  the  name  of  which  was 
afterwards  changed  to  Iieopold  Adler,  and 
all  of  the  pilots  of  the  bar  became  owners  of 
shares  of  stock  in  the  corporatiom  In  the 
course  of  time  the  shares  of  stock  were  sold 
by  the  several  pilots  until  only  a  few  of  them 
were  interested  as  stockholders.  The  corpo- 
ration above  mentioned  leased  this  pilot  boat 
to  an  unincorporated  company  called  the  Sa- 
vannah Pilots  Association,  upon  the  basis  of 
the  corporation  receiving  for  the  hire  of  the 
boat  one-third  of  the  net  earnings. 

All  of  the  Savannah  pilots  used  the  boat  in 
rendering  services  as  pilots,  for  which  they 
were  licensed.  Prior  to  the  introduction  of 
the  John  H.  EstlU  the  Savannah  pilots  op- 


erated several  pilot  boats  propelled  by  sail 
entirdy,  upon  each  of  which  there  were  from 
four  to  six  pilots;  the  boats  operating  inde- 
pendently of  each  other,  and  competing  with 
each  other  for  the  pilot  business  over  the  bar. 
At  intervals  the  pilots,  under  a  voluntary  ar- 
rangement, would  operate  the  several  sail 
pilot  l>oats  in  their  Joint  interest,  and  at 
othei*  times  they  were  operated  independent- 
ly and  competitively.  In  1916  the  Leopold 
Adler  was  taken  out  of  service  as  a  pilot 
boat  by  the  corporation  owning  it,  and  the 
lessor  furnished  to  its  lessee,  the  Savannah 
Pilots  Association,  a  tugboat  as  a  substitute 
Shortly  before,  a  number  of  Savannah  pilots 
other  than  relators  purchased  the  auxiliary 
schooner  Eclipse,  and,  upon  petition  to  the 
commissioners  of  pilotage,  were  granted  per- 
mission to  use  that  vessel  as  a  pilot  boat, 
and  It  went  into  commission  as  such  on  April 
19,  191d.  The  relators,  not  desiring  to  op- 
erate the  Eclipse  In  conjunction  with  the 
other  pilots  interested  in  her,  purchased  the 
auxiliary  schooner  Cumberland  for  use  as  a 
pUot  boat  On  AprU  12,  1916,  relators  "pe- 
titioned" the  commissioners  of  pilotage,  in 
behalf  of  themselves  and  those  who  might 
be  associated  with  them,  for  authority  to 
use  the  Cumberland  as  a  pilot  boat  The  pe- 
tition was  in  the  form  of  a  letter,  the  body 
of  which  was  as  follows: 

"The  undersigned  have  been  In  negotiation  for 
the  purchase  of  the  auxiliary  schooner  Cumber- 
land for  use  as  a  pilot  boat  for  the  bar  of  Ty- 
bee and  Savannah  river.  The  Cumberland  is 
five  years  old,  and  has  been  in  use  for  the  past 
three  years  as  pilot  boat  at  Femandina.  She  is 
66  feet  by  17  feet  8  inches,  by  7  feet  2  inches, 
and  has  50  tons  burden.  She  has  a  fifty-horse 
four-cycle  engine,  two  masts,  eight  berths,  and 
can  make  eight  miles  an  hour  under  power.  Be- 
fore closing  for  the  purchase  of  the  l>oat,  we 
desire  for  ourselves  and  those  who  may  be  as- 
sociated with  UB  the  right  to  operate  the  Cum- 
berland for  this  purpose.  We  would  appre- 
ciate very  much  your  early  action  in  this  peti- 
tion.   Tours  very  truly." 

The  commissioners  replied  to  this  letter  by 
writing  another,  whldi,  omitting  formal 
parts,  was  as  follows : 

"I  bee  to  advise  you  that  your  petition  of 
April  12tb,  asking  that  this  board  grant  you 
authority  to  put  into  commission  the  auxiliary 
schooner  Cumberland  as  a  pilot  boat  on  Tybee 
bar  and  Savannah  river  was  to-day  presented  to 
the  members-  of  this  board;  and  after  having 
heard  your  petition  and  the  statements  of  the 
members  of  your  body,  the  commissioners  have 
requested  me  to  say  to  you  that  it  is  with 
sincere  regret  that  they  note  your  differences, 
which  to  their  mind  appear  to  be  only  personal 
ones  which  could  easily  be  adjusted  between 
you  and  the  other  pilots  of  the  Savannah  Pilots 
Association ;  and  it  is  the  sincere  desire  of  the 
members  of  this  board  that  you  and  the  other 
pilots  get  together  and  adjust  your  differences, 
and  continue  to  operate  as  one  body,  and  con- 
tinue to  give  the  port  the  service  that  it  is  en- 
titled to,  and  which  it  has  had  under  the  pres- 
ent organization  for  the  past  25  years.  The 
commissioners  are  of  the  opinion,  after  goins 
fully  into  the  matter,  that  there  is  no  need 
or  reason  why  another  pilot  boat  should  be  put 
into  commission,  and,  from  the  information  re- 
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eeived  by  them  u  to  the  present  ytttad,  the 
Eclipse,  can  see  no  reason  why  this  vessel 
should  not  be  able  to  give  good  service  as  a  pilot 
boat  and  be  able  to  meet  all  the  demands  for  a 
pilot  boat  for  some  time  to  come.  While,  the 
commissioners  do  not  deny  your  petition,  they 
desire  to  secure  some  additional  information, 
which  they  may  take  from  one  to  two  weeks  to 
secure,  and  should  you  still  desire  the  cotn- 
missioners  to  act  nixm  your  petition,  same  will 
have  their  attention  after  the  information  de- 
sired is  secured ;  but  it  is  earnestly  hoped  that 
you  and  your  association  will  be  able  to  ad- 
just your  differences  and  continue  to  operate  as 
one  harmooions  body." 

After  the  exchange  of  several  letters  be- 
tween the  petltlonerB  and  the  clerk  of  the 
board  of  conamissloners,  and  between  attor- 
neys of  the  petitioners  and  the  Clerk  of  the 
conunlssionerg,  the  chairman  of  the  board 
wrote  to  the  petitioners  a  letter  which,  omit- 
ting formal  parts,  was  as  follows: 

"I  beg  to  advise  you  that  at  a  meeting  of  the 
commissioners  of  pilotage,  held  this  day,  your 
letter  of  April  20,  1916,  was  presented;  and 
after  due  consideration  by  the  commissioners,  I 
am  directed  to- say  to  you  that  the  commission- 
ers regret  that  you  and  yoiu-  associates  could 
not  agree  to  accept  the  advice  given  you  in  a 
letter  to  yon  on  April  19th  from  Mr.  Hull,  act- 
ing chairman ;  and  the  commissioners  note  from 
your  letter  of  April  20th  that  you  have  definitely 
made  up  your  minds  that  you  will  not  operate  in 
the  present  pilot  boat  Ek:Iipse,  and  that  for 
many  reasons  you  prefer  to  have  your  own  boat. 
The  commissioners,  having  heard  from  all  of 
the  principal  Atlantic  ports,  who  report  that 
while  at  some  of  the  ports  more  than  one  pilot 
boat  is  operated  (the  business  of  the  port  re* 
quiring  a  greater  number),  that  all  are  operated 
as  a  unit  under  one  organization  at  each  port, 
are  of  the  opinion  that  the  interest  of  this  port 
does  not  require  an  additional  pilot  boa^  the 
present  vessel  being  ample  and  weU  able  to 
take  care  of  the  business  at  the  present  time. 
Should  at  any  time  in  the  future  the  business 
of  the  port  require  an  additional  boat,  the  com- 
missioners will  authorize  its  use,  but  not  as  an 
independent  boat.  Your  petition  for  the  use  of 
the  Cumberland  as  an  independent  pilot  boat 
is  therefore  denied,  as  the  commissioners  will 
at  all  times  require  the  Savannah  pilots  to  op- 
erate as  a  body  under  the  Savannah  Pilots  As- 
sociation and  governed  by  the  rules  of  the  com- 
missioners of  pilotage.  I  beg  further  to  say 
that  as  you  have  stated  that  you  have  made 
up  your  minds  not  to  operate  in  the  pilot  boat 
EJclipse,  unless  you  report  immediately  to  the 
Savannah  Pilots  Association  for  duty  on  the 
present  pilot  boat  duly  commissioned  by  this 
board,  you  will  be  cited  to  appear  before  the 
commissioners  of  pilotage  for  trial  for  disobedi- 
(^nce  of  orders  and  the  rules  and  regulations 
for  the  government  of  pilots.  A  definite  and 
immediate  reply  to  this  communication  is  ex- 
pected. For  your  further  consideration,  I  beg 
to  say  that  this  is  the  unanimous  decision  of 
tWs  board." 

Other  allegations  of  the  petition  were: 
While  the  board  of  commissioners  of  pilot- 
age have  power  to  prescribe  rules  and  regu- 
lations for  the  government  of  pilots,  the  rules 
must  be  reasonable  and  Just,  and  In  con- 
formity with  law.  The  statutes  under  which 
the  board  was  created  did  not  contemplate 
that  all  of  the  Savannah  pilots  shall  be  com- 
pelled to  form  themselves  Into  one  associa- 
tion, or  to  iterate  as  a  unit  under  one  or- 
ganization, or  In  one  boat    On  the  contrary. 


the  laws  of  the  state  contemplate  that  the 
Savannah  pilots  may  freely  compete,  with 
each  other,  and  that  they  may  own  and  oper- 
ate separate  pilot  boats,  and  It  is  not  to  the 
interest  of  the  port  of  Savannah  that  they 
should  be  subject  to  operate  In  one  combina- 
tion. The  pilot  boat  Cumberland,  In  which 
the  relators  are  Interested,  Is  a  fit  and  prop- 
er boat  for  pilot  services  on  the  Savannah 
bans  within  the  Jurisdiction,  and  Is  equal 
to  or  better  than  the  Eicllpse.  Relators  have 
a  cleav  legal  right  to  use  their  pilot  boat 
Cumberland,  and  the  commissioners  of  pilot- 
age are  under  a  dear  legal  duty  to  grant  to 
relators  the  right  so  to  use  It.  The  commis- 
sioners have  no  discretion  In  the  matter; 
but  tf  they  have  any  discretion,  it  has  been 
arbitrarily  exercised  and  abused.  Relators 
requested  of  the  (nmmlssloners  authority  to 
use  the  boat  Cumberland,  because  they  con- 
ceived, under  rule  6,  promulgated  by  the 
commissioners,  they  had  the  right  to  pass 
upon  the  question  of  fitness  of  the  Gamber- 
land  for  services  as  Intended,  and  if  the  boat 
was  fit,  relators  would  have  the  legal  right 
to  use  It,  and  the  commissioners  would  be 
under  a  dear  legal  duty  to  grant  authority 
to  use  It. 

Lawton  &  Cunningham,  of  Savannah,  for 
plaintUTs  In  error.  Garrard  &  Gazan,  of 
Savannah,  for  defendants  in  error. 

ATKINSON,  J.  [1]  1.  The  ruling  announc- 
ed in  the  first  b^ulnote  does  not  require 
elaboration. 

[2]  2.  In  avil  Code,  |  5440,  it  is  declared: 

"AU  official  duties  should  be  faithfully  ful- 
fiUed;  and  whenever,  from  any  cause,  a  defect 
of  legal  justice  would  ensue  from  a  failure  or 
improper  fulfillment,  the  writ  of  mandamus  may 
issue  to  compel  a  due  performance,  if  there  be 
no  other  specific  •  •  •  remedy  for  the  legal 
rights." 

The  trial  Judge  dismissed  the  action  for 
the  writ  of  mandamus  solely  upon  the 
grotmd  that  the  plalntUIs  had  a  legal  rem- 
edy by  certiorari.  ClvU  Code,  |  6180,  de- 
clares: 

"The  writ  of  certiorari  will  lie  for  the  cor- 
rection of  errors  committed  by  justices  of  the 
peace,  corporation  courts  or  councils,  or  any  Int 
terior  judicatory,  or  any  person  exercising  judi- 
cial powers,  including  the  ordinary,  except  in 
cases  touching  the  probate  of  wills,  granting  let- 
ters testamentary  and  of  administration." 

The  powers  and  duties  of  the  commission- 
ers of  pUotage  for  the  bar  of  Tybee  and  riv- 
er of  Savannah  are  set  forth  In  Civil  Code,  | 
1897  et  seq. ;  and  certain  rules  duly  adopted 
by  the  commissioners  of  pilotage  and  approv- 
ed by  the  dty  coondl  of  Savannah,  some  of 
which  so  far  as  material  are  set  forth  In  the 
petition  for  mandamus.  It  appears  from 
these  that  some  of  the  duties  of  the  commis- 
sioners of  pilotage  are  merely  ministerial, 
some  executive,  and  others  Judicial.  In  this 
resi>ect  they  are  similar  to  the  powers  and 
duties  ordinarily  devolved  upon  monldpal 
corporations.  Carr  v.  Augusta,  124  Ga.  lid, 
52  S.  E.  300,  involved  the  question  whether  a 
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municipal  council,  when  proceeding  to  de- 
clare forfeited  a  license  which  has  been  Is- 
sued by  It,  Is  exercising  Judicial  powers.  In 
the  course  of  the  opinion  It  was  said: 

"If  such  action  is  in  the  exercise  of  jadidal 
power,  an  error  committed  may  be  corrected  on 
certiorari.  The  duties  of  a  municipal  council 
are  varied.  Some  are  merely  ministerial,  some 
are  legislative,  some  are  executive  j  but  there 
are  still  others  which  are  judicial  m  their  na- 
ture, and  the  determinatdon  of  where  the  legis- 
lative or  ministerial  duty  ends  and  where  the 
judicial  duty  begins  is  often  attended  with  ex- 
treme difficulty.  Harris  on  Certiorari,*  f  48. 
Where  the  duty  is  purely  ministerial,  er  purely 
legislative,  the  error  cannot  be  corrected  by 
certiorari.  But  where  the  duty  imposed  upon 
the  municipal  council  clearly  requires  the  ex- 
ercise of  judicial  powers,  or  even  the  exercise 
of  quasi  judicial  powers,  the  general  nUe  is 
that  an  error  committed  may  be  reviewed  on 
certiorari.  1  Smith  on  Hun.  Corp,  §  561. 
When  a  municipal  council  passes  an  ordinance  it 
acts  in  its  legislative  capacity,  and  certiorari 
will  not  lie.  But  when,  after  having  passed  an 
ordinance,  it  proceeds  to  enforce  the  same,  ac- 
cording to  its  terms,  against  one  who  has  become 
liable  to  a  penalty  provided  by  the  ordinance,  in 
the  determination  of  whether  such  person  has 
violated  it,  and  has  thereby  become  subject  to 
be  proceeded  against  under  its  provisions,  a  mu- 
nicipal council  is  exercising  a  judicial  power  of 
the  same  nature  that  any  court  would  exercise 
in  investigating  whether  a  gi^en  person  has  vio- 
lated a  given  law.  The  action  of  the  council, 
no  matter  by  what  name  it  might  be  called,  or- 
der, resolution,  or  otherwise,  which  declares  that 
a  person  has  laid  himself  liable  to  penalties  pre- 
scribed in  the  ordinance,  is  a  judgment  of  the 
counci),  which  can  only  be  reached  by  the  ex- 
ercise of  judicial  functions,  that  is  an  applica- 
tion of  the  law  as  laid  down  in  the  ordinance 
to  the  facts  that  appear  before  the  council  at 
the  time  the  resolution  is  passed.  The  ordi- 
nance in  effect  imposed  a  penalty  upon  one  hold- 
ing a  license  to  sell  liquor  when  he  did  any 
one  or  more  of  the  acts  referred  to  in  the  ordi- 
nance. The  ordinance  devolved  upon  the  coun- 
cil the  determination  of  the  question  of  fact  as 
to  whether  he  had  been  guilty  of  the  acts  de- 
clared illegal.  •  •  *  But  it  is  said  that  the 
city  council  had  authority  to  revoke  the  license 
at  pleasure ;  and  this  is  true.  Melton  v.  Moul- 
trie. 114  Ga.  462  [40  S.  E.  302]:  Ison  v.  Grif- 
fin, 98  Ga.  62.3  (25  S.  E.  611].  If  In  the  ex- 
ercise of  its  right  the  city  had  passed  an  ordi- 
nance or  resolution  simply  revoking  the  license, 
this  would  have  been  done  in  the  exercise  of  its 
executive  powers,  and  the  courts  would  not  have 
reviewed  the  same  on  certiorari.  But  when 
they  attempt  to  revoke  the  license  for  cause, 
under  the  provisions  of  the  ordinance  providing 
that  a  certain  act  shall  be  sufficient  cause  for 
the  revocation  of  the  license,  and  do  not  proceed 
under  their  general  discretionary  power,  then 
the  determination  by  the  council  of  the  question 
as  to  whether  the  person  holding  the  license  has 
made  himself  amenable  to  the  provisions  of 
the  ordinance  declaring  a  certain  act  to  be 
sufficient  cause  for  revoking  the  license  requires 
the  exercise  of  judicial  powers,  and  renders  the 
action  subject  to  review  on  certiorari.  In  Asbell 
V.  Brunswick,  80  Ga.  503  [5  S.  E.  500],  it  was 
held,  where  a  municipal  council  had  the  right 
to  remove  a  policeman  without  trial,  as  well 
as  to  remove  him  after  trial,  that  if  the  council 
proceeded  under  the  latter  method,  their  judg- 
ment of  removal  was  subject  to  review  on  cer- 
tiorari, while  if  they  had  proceeded  under  the 
former  method,  their  action  would  have  been 
in  the  exercise  of  their  executive  powers,  and 
not  subject  to  review  on  certiorari.  See,  also, 
Gill  V.  Brunswick,  118  Ga.  85  [44  S.  E.  830] ; 
Mayor  of  Macon  t.  Shaw,  16  Ga.  172.'* 


All  that  Is  said  may,  by  analogy,  be  proper- 
ly applied  to  the  case  under  consideration 
In  determining  whether  the  commissioners  of 
pilotage  should  have  granted  the  request  of 
the  applicants  to  operate  a  separate  idiot 
boat  The  commissioners  of  pilotage  made 
certain  informal  inquiries  and  took  the  state- 
ments of  the  applicants  under  consideration, 
and  denied  the  request.  This  was  not  a  Ju- 
dicial trial  based  on  any  existing  rlgtat  or 
wrong  under  the  law  or  any  rule  of  the  com- 
missioners, but  merely  entertainment  and  re- 
fusal of  a  request  pertaining  to  the  executive 
duties  of  the  commissioners.  What  is  here 
said  is  In  accord  with  an  elaborate  discussion 
of  the  subject  of  Judicial  tribunals,  in  Mulr's 
Adm'rs  v.  Bardstown,  120  Ky.  739,  87  S.  W. 
1096  (6).  1098.  The  case  under  conslderatioa 
differs  from  Commissioners  of  Pilotage  ▼. 
Low,  R.  M.  Charlt  298,  and  Low  y.  Commis- 
sioners of  Pilotage,  R.  M.  Charlt  302,  in 
which  Low  was  formally  tried  by  the  com- 
missioners of  pilotage  on  charges  of  neglect 
of  duties.  In  the  same  manner,  the  case  of 
Healey  t.  Dean,  68  Ga.  614,  may  be  distin- 
guished. That  was  a  case  In  whldi  a  person 
filed  an  application  to  the  commissioners  of 
pilotage  for  a  pilot's  license.  The  application 
was  resisted  by  other  licensed  pilots,  and 
after  a  formal  hearing,  the  license  was  grant- 
ed. The  other  pilots  sued  out  a  writ  of  cer- 
tiorari, and  the  trial  judge  reversed  the  Judg- 
ment of  the  commissioners  and  revoked  the 
license.  This  was  held  to  be  erroneous,  on 
writ  of  error  to  the  Supreme  Court  It  Is 
not  necessary  to  refer  to  other  cases  dted  on 
the  briefs  of  counsel  for  respondents,  which 
upon  the  grounds  mentioned  are  distinguisha- 
ble from  the  present  It  Is  sufficient  to  add 
that  the  trial  court  was  In  error  In  holding 
that  certiorari  was  an  available  remedy,  and 
for  that  reason  mandamus  would  not  He. 

[3]  3.  While  the  trial  Judge  based  his  de- 
cision refusing  a  mandamus  absolute  on  the 
ground  that  the  applicants  had  a  specific 
remedy  by  certiorari,  his  Judgment  will  not 
be  reversed  If  there  was  no  ground  for  man- 
damns.  In  the  case  of  Wood  v.  Board  of 
Education  of  Washington  County,  137  Ga. 
808,  74  S.  E.  540,  it  is  said: 

"It  is  declared  by  the  Code  of  this  state  tbajt 
mandamus  does  not  lie  'to  a  public  officer  who 
has  an  absolute  discretion  to  act  or  not  un- 
less there  is  a  gross  abuse  of  such  discretion; 
but  it  is  not  confined  to  the  enforcement  of  mere 
ministerial  duties.'  Civil  Code  1910,  §  6441. 
'Ordinarily  the  writ  of  mandamus  is  a  remedy 
for  official  inaction.  It  does  not  lie  to  control 
the  conduct  of  an  officer  vested  with  a  discre- 
tion, except  where  the  exercise  of  that  discre- 
tion has  been  so  capricious  or  arbitrary  as  to 
amount  to  a  gross  abuse.'  City  of  Atlanta  v. 
Wright,  119  Ga.  207,  45  S.  E.  994;  Patter- 
son V.  Taylor,  98  Ga.  646,  25  S.  E.  771 ;  Dale 
T.  Bamett  105  Ga.  259,  31  S.  E.  167.*^ 

In  Civil  Code,  §  1897  et  seq.,  It  Is  provided 
that  the  corporated  authorities  of  the  sev- 
eral seaports  in  this  state,  including  Savan- 
nah, shall  have  power  respectively  to  appoint 
commissioners  of  pilotage  for  their  respective 
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ban.  Tbe  boanls  of  coiqmissloners  are  re- 
quired to  be  composed  of  "ship  agents,  export- 
ers, merchants,  pilots,  or  others  wbo  are  en- 
gaged In,  or  are  familiar  with,  marine  ship- 
ping, and  with  the  requirements  of  their  re- 
spective i>orts."  The  commissioners  of  pi- 
lotage of  each  port  are  empowered  to  license 
such  persons  (being  citizens  of  the  tJulted 
States)  of  good  character  as  they  shall  think 
most  fit  to  act  as  pilots  for  the  purpose  of 
conducting  vessels  Inward  to,  or  outward 
from,  the  several  ports  and  rivers  for  which 
they  shall  be  licensed  during  their  good  be- 
havior. No  person  other'  than  a  duly  licensed 
pilot  is  entitled  to  receive  any  fee,  gratuity, 
or  reward  for  conducting  or  piloting  any 
vessel  inward  to,  or  outward  from,  any  port 
tor  which  a  pilot  shall  be  licensed.  The  com- 
missioners are  also  given  power,  and  it  Is 
made  their  duty,  to  prescribe  rules  and  regu- 
latioos  for  the  government  of  pilots,  and  to 
prescribe  fees  for  their  services;  and  they 
are  authorized  to  impose  stfch  penalties,  not 
Inconsistent  with  law,  for  neglect  of  duty  or 
tot  vi<dation  of  the  orders  or  of  the  rules 
and  regulations  of  the  commissioners  as  they 
may  think  proper.  It  is  provided  In  Civil 
Code,  1 1918,  that: 

"The  commissioners  shall  preserve,  in  a  neatly 
bound  book,  a  record  of  all  their  acts,  and  of 
the  rules  and  regulations  adopted  by  them  for 
the  direction  and  government  of  the  pilots;  but 
in  the  city  of  Savannah  such  rules  and  regula- 
tions shall  not  be  operative  until  approved  by 
the  city  coundl.    •    •    * " 

In  conformity  with  this  provision  the  com- 
missioners of  pilotage  for  the  bar  of  Tybee 
and  river  of  Savannah  made  certain  rules, 
which  were  duly  approved  by  the  authorities 
of  the  dty  of  Savannah,  for  the  government 
of  pilots  and  the  matter  of  piloting  vessels 
within  the  territory  over  which  they  had 
Jurisdiction.  Among  these  were  the  follow- 
ing: 

"Rule  4.  The  pilots  shall  provide  and  maintain 
a  steam  pilot  boat,  with  accommodations  aboard 
for  at  least  eight  pilots,  which  boat  shaU  al- 
ways (weather  permitting)  remain  on  the  sta- 
tion at  the  outer  bar  for  the  purpose  of  furnish- 
ing pilots  to  inward  bound  vessels  and  reliev- 
ing outward  bound  vessels  of  pilots.  Said  pilot 
boat  shall  not  leave  her  station  at  the  outer 
bar,  except  in  cases  of  emergency,  oftener  than 
twice  in  twenty-four  hours  for  the  purpose  of 
taking  on  or  landing  pilots  at  Tybee.  When- 
ever pilot  boat  is  compelled  to  leave  outer  sta- 
tion for  coal  or  repairs,  her  place  is  to  be  sni}- 
idied  during  such  absence  by  a  proper  substi- 
tute, which  temporary  substitute,  however,  shall 


be  required  to  have  accommodationa  for  not  less 
than  six  pilots.  The  remaining  two  pilots  need- 
ed to  make  the  regular  crew  of  eight  at  outer 
bar  shall  remain  in  the  city  office  of  the  Savan- 
nah Pilots  Association,  during  office  hours  as 
per  rule  1,  ready  to  fill  any  vacancy  in  crew 
at  outer  bar.  Whenever  forced  to  leave  station 
on  account  of  stress  of  weather,  or  other  emer- 
gency, she  shall  report  back  at  station  at  earliest 
possible  moment" 

"Bule6.  No  vessel  shall  be  used  as  a  pilot 
boat,  except  by  the  authority  and  under  the 
inspection  of  the  commissioners  of  pilotage. 
Said  vessel  must  be  able  to  go  to  sea  at  all  rea- 
sonable times,  and  must  carry  signals  as  per 
rules  prescribed  by  United  States  regulations." 

The  power  to  make  rules  for  the  govern- 
ment of  pilots,  subject  to  approval  by  the 
municipal  authorities  of  the  city  of  Savan- 
nah, as  prescribed  by  Civil  Code,  |$  1901, 1918, 
construed  with  reference  to  the  business  in- 
volved and  qualifications  prescribed  for  com- 
missioners of  pilotage,  was  sufficiently  broad 
to  authorize  the  commissioners  to  miake  rules 
requiring  licensed  pilots  to  become  attached 
to  one  or  more  pilot  boats,  which  In  the  opin- 
ion of  the  commissioners  would  subserve  the 
business  interest  of  the  shipping  public,  and 
others  involved  in  the  marine  commerce  of 
the  port,  and  to  restrict  the  number  of  pilot 
vessels  to  be  employed  on  the  bar.  Rules  4 
and  6,  quoted  above,  were  of  that  character 
and  to  that  extent  reasonable  and  lawful. 
A  person  could  not  have  the  advantage  of 
engaging  in  the  business  of  piloting  vessels 
over  the  bar,  and  of  exacting  compulsory  fees 
under  the  statute,  without  submitting  him- 
self to  rules  of  the  commissioners  of  pilotage. 
The  rules  being  lawful,  the  commissioners 
had  the  authority  to  enforce  them,  or,  in 
their  discretion,  to  modify  them  by  appro- 
priate amendment  to  the  extent  of  allowing 
the  use  of  other  pilot  boats  over  the  bar. 
Whether  they  would  do  so,  however,  was 
purely  a  matter  of  discretion,  and  not  one  of 
absolute  right.  In  denying  the  application 
made  to  them,  in  the  present  case,  for  au- 
thority to  use  a  separate  vessel,  it  caiuiot  be 
said,  under  the  circumstances  of  the  case, 
that  there  was  any  abuse  of  discretion.  Un- 
der the  application  of  the  rule  stated  in  the 
first  part  of  this  division  of  the  opinion,  this 
was  not  a  proper  case  for  the  grant  of  man- 
damus, and  there  was  no  error  in  refusing 
the  application. 

Judgment  affirmed.  All  the  Justices  con- 
cur, elcept  FISH,  a  J.,  and  BECK,  P.  J., 
absent 
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<UT  Ga.   S29) 

McQTJBBN  T.  DAVIS.     (No.  18.) 
(Supreme  Court  of  Georgia.    Oct.  20, 1917.) 

(Bvllaiiu  ly  ihe  Court.) 

Question  fo4  Jubt  —  StnrpiciENCT  of  Evi- 
dence. 
Under  the  pleadings  and  the  evidence  in 
this  case,  the  issues  were  properly  submitted  to 
the  jury,  and  the  evidence  was  sufficient  to  au- 
thorize the  verdict 

Error  from  Superior  Court,  Charlton  (Joun- 
ty ;  J.  I.  Summerall,  Judge. 

Action  between  N.  McQueen,  recelyer,  and 
H.  J.  Davia  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

Wilson  &  Bennett,  of  Waycross,  for  plaln- 
tlfl  In  error.  Parks  &  Beed,  of  Waycross, 
for  defendant  In  error. 

OIIiBKBT,  3.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  and 
BECK,  F.  J.,  absent 


(147  Qa.    222) 

REID  T.  WEBB.    (No.  13.) 

(Supreme  Court  of  Georgia.     Oct  20,  1017.) 

(SvUabtu  by  the  Court.) 

Ohaboe  of  Coubt  — Buuhq  on  IiIotion  fob 
New  Tbiau 
Even  if  the  charges  complained  of  were  not 
entirely  clear  and  accurate  in  the  statements 
of  law  therein  contained,  they  were  not,  in  view 
of  the  evidence,  prejudicial  to  the  defendant 
The  evidence  warranted  the  verdict,  and  no 
sufficient  cause  for  reversing  the  judgment  over- 
ruling the  motion  for  a  new  trial  has  been 
shown. 

Error  from  Superior  Court,  FOrsyth  Covm- 
ty;  H.  li.  Patterson,  Judge. 

Action  between  Laura  Beld  and  M.  W. 
Webb,  trustee.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

J.  P.  Brooke,  of  Alpharetta,  and  3.  V. 
Poole,  of  Atlanta,  for  plaintiff  In  error.  C. 
Jj.  Harris,  of  Camming,  and  Geo.  F.  Gober 
and  W.  L  Heyward,  both  of  Atlanta,  for  de- 
fendant In  error. 

GILBEBT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except.  FISH,  0;  J.,  and 
BECK,  P.  J.,  absent 


(X41    Ga.    306) 

ANDBEWS  TRADING  CO.  v.  TBULOCK. 
(No.  2.) 

(Supreme  (jourt  of  Georgia.    Oct  17,  1917.) 

(Syllaiut  Ity  the  Court.) 

Befdsai.  of  Injunction— Evidence. 

Under  the  conflicting  evidence  in  this  case, 
the  court  did  not  err  in  refusing  an  injunction. 

Error  from  Superior  C!ourt,  Decatur  Coun- 
ty;  E.  E).  CJox,  Judge. 

Action  tor  injunction  by  the  Andrews 
Trading   (Company   against   P.   H.   Trulock. 


Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

A.  B.  Oliomton,  of  Balnbridge,  for  plain- 
tiff in  error.  W.  V.  Custer,  of  Bainbridge, 
for  defendant  in  error. 

BITJL,  3.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  CL  J.,  and 
BECK,  P.  J.,  absent 


a«  o«.  »> 

MATTHEWS  v.  HAND.     (No.  1.) 
(Supreme  Court  of  Georgia.    Oct  17,  1917J 

(SyUabue  iy  the  Court.) 
Gbantinq  Injunction  —  Appointino  He- 

CEIVJEB. 

The  evidence  was  conflicting  in  this  case, 
and  the  court  did  not  abuse  its  discretion  in 
granting  an  injunction,  or  in  appointing  a  re- 
ceiver. 

Error  from  Superior  Court  Fayette  Coun- 
ty;  W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  tor  injunction  by  Eiee  Hand  against 
A.  I>.  Matthews,  administrator.  Judgmeot 
for  plaintiff,  and  d^endant  brings  error. 
Affirmed. 

J.  W.  Culpepper,  of  FayettevllVe,  and  H.  A 
Allen,  of  Atlanta,  for  plaintiff  in  error.  Hall 
&  Jones,  of  Newnan,  for  defendant  in  error. 

HlUi,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  0.  J.,  and 
BECE^  P.  J.,  absent 


(147  Ga.  SUI 
LANGSTON  ▼.  LANGSTON.    (No.  10.) 
(Supreme  Court  ot  Georgia.     Oct  19,  1917.) 

(Syllaiut  ly  the  Court.) 

1.  Refobuation   of  Instruments  «=»17(1)— 
Deed— loNOBANCB  of  Fact. 

Where  the  terms  of  an  instrument  express 
the  intent  of  the  parties  at  the  time  the  contract 
is  made,  as  they  are  then  informed,  in  the  ab- 
sence of  any  allegation  of  fraud,  misrepresen- 
tation, or  misplaced  confidence,  equity  will  not 
interfere  to  relieve  on  account  of  ignorance  of  a 
fact  by  one  of  the  parties,  if  by  the  exercise  of 
due  (Uligence  he  might  have  ascertained  the 
truth. 

(Additional  ByOaluB  hy  Editorial  Staff.) 

2.  Refobmation  of  Instruments  *=>17(1)— 
"Ion  okance"— "Mistake.  " 

Ignorance  implies  a  total  want  of  knowl- 
edge in  reference  to  the  subject-matter;  mis- 
take admits  knowledge,  but  implies  a  wrong 
conclusion  (quoting  Words  and  Phrases,  Igno- 
rance.   See,  also.  Words  and  Phrases,  Mistake). 

Error  from  Superior  Court  Chatham  Coun- 
ty;   R.  N.  Hardeman,  Judge. 

Suit  by  John  O.  Langston  against  John  F. 
Langston.  General  demurrer  to  petition  sus- 
tained, and  petition  dismissed,  and  plaintiff 
brings  error.    Affirmed. 

John  C.  Langston  executed  a  deed  to  his 
son,  John  F.  Langston,  by  which  he  relin- 
quished to  the  latter  all  of  the  interest  of  the 


^ssFor  other  cases  see  same  topic  and  KSY-NUMBBR  In  all  Key-Numbered  Digests  and  Indsxas 
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Conner  In  the  estate  of  Mrs.  LiUllan  Langa- 
ton,  deceased,  tbe  wife  of  the  forn^r,  and  tbe 
mother  of  the  latter,  "owned  by  her  at  the 
time  of  her  death,  as  well  as  any  other  prop- 
erty that  may  come  into  her  estate  since  her 
death."  At  the  time  of  her  death,  In  addi- 
tion to  certain  personal  property,  she  owned 
a  one-third  interest  in  certain  land  telonglng 
to  the  estate  of  her  father.  This  land  haying 
been  sold  at  administrator's  sale,  John  F. 
Langston,  by  virtue  of  the  above-described 
deed,  collected  the  amount  of  nkiney  to  which 
his  father  would  otherwise  have  been  en- 
titled. John  G.  Langston  filed  i>etition  seek- 
ing, among  other  things,  to  have  the  deed 
canceled  and  set  aside  in  so  far  as  it  related 
to  the  Interest  of  his  wife  in  her  father's 
estate.  The  petition  alleges  that  the  plaln- 
tiff  knew  of  certain  enumerated  personal 
proi)erty,  but  did  not  know  that  the  father 
of  Mrs.  Langston  had  any  property  or  assets 
of  any  kind,  or  that  Mrs.  Langston  had  an 
Interest  of  value  in  the  estate  of  her  father ; 
and  that  the  plaintiff  and  his  deceased  wife 
had  lived  nnder  the  Impression  that  the  real- 
ty in  question  belohged  to  her  mother.  The 
court  sustained  a  general  demurrer  and  dis- 
missed the  petition,  and  the  plaintiff  ex- 
cited. 

J.  W.  Overstreet,  of  Sylvanla,  and  Os- 
borne, Lawrence  &  Abrahams,  of  Savannah, 
for  plaintiff  in  error.  T.  J.  Evans,  of  Syl- 
vanla, Travis  ft  Travis  and  Adams  ft  Adalns, 
all  of  Savannah,  for  defendant  In  error. 

GILBERT,  J.  (after  stating  the  facts  as 
above).  [Z]  The  plaintiff  contends  that  had 
he  known  that  his  wife  possessed  an  Inter- 
est of  value  In  her  father's  estate,  he  would 
not  have  executed  the  deed  relinquishing 
his  interest  to  his  son;  and  therefore  he  in- 
sists that  there  was  a  mistake  of  fact  mate- 
rial to  the  contract,  on  acoonnt  of  which  a 
court  of  equity  will  afford  relief  to  him.  The 
defendant  insists  that  there  was  no  mistake 
of  fact,  but  only  the  Ignorance  of  a  fact,  and 
that  a  court  of  equity  will  not  relieve  on  ac- 
count of  tbe  latter.  "Mistake  relievable  in 
equity  Is  some  unintentional  act,  or  omission, 
or  error,  arising  from  ignorance,  surprise.  Im- 
position, or  misplaced  confidence."  dv.  Code 
1910,  I  4570.  "Ignorance  la  distinguishable 
from  error.  Ignorance  is  want  of  knowledge ; 
error  is  nonconformity  or  opposition  of  ideas 
to  the  truth.  Considered  as  a  motive  of  ac- 
tions, Ignorance  differs  but  little  from  error. 
They  are  generally  found  together,  and  what 
Is  said  of  one  is  said  of  both."  Bonvier's 
Law  Diet  "Ignorance  of  facts  and  mistake 
of  facts  are  not  precisely  equivalent  expres- 
sions. Mistake  of  facts  always  supposes 
some  error  of  opinion  as  to  the  real  facts; 
but  Ignorance  of  facts  may  be  without  any 
error,  but  result  in  mere  want  of  knowledge 
or  opinion."  Story's  Bq.  Jur.  (13th  Ed.)  158. 
"Ignorance  Implies  a  total  want  of  knowl- 
edge in  reference  to  the  subject-matter ;  xnls- 


taka  admits  knowledge,  but  implies'  a  wrong 
conclusion."  4  Words  and  Phrases,  3387. 
While  there  is  a  tedmical  difference  between 
ignorance  of  fact  and  mistake  of  fact,  the  di- 
viding line  is  exceedingly  indistinct.  The  de- 
cision of  this  issue  anfd  Justice  of  tbe  parties 
should  therefore  rest  upon  a  more  secure 
basis. 

[1]  There  Is  no  contention  that  there  was 
any  misplaced  confidence,  misrepresentation, 
or  other  fraudulent  act  It  la  not  alleged 
that  the  mistake  was  mutual,  and  the  prayer 
is  not  for  a  cancellation  of  the  entire  con- 
tract, but  only  for  a  part  Thus  the  plain- 
tiff seeks  to  avoid  the  effect  of  his  contract 
in  one  particular,  while  the  remainder  is  to 
be  of  forcei  It  is  not  alleged  that  the  con- 
tract is  not  In  the  precise  terms  intended  by 
tbe  parties.  It  is  only  contended  that  the 
effect  of  the  contract  is  different  from  that 
contemplated,  in  that  the  grantee  in  the 
deed  receives  more  than  the  grantor  knew  at 
the  time  that  he  would  receive.  Reformation 
Is  Impossible,  because  the  mistake  is  not  al- 
leged to  be  of  both  parties.  Civ.  Code  1910, 
I  4579.  Cancellation  of  a  contract  extends 
to  the  whole  and  not  to  a  part  thereof,  and 
therefore  the  prayer  is  inappropriate  to  a 
petition  seeking  reformation.  The  Code  of 
1010,  i  4580.  provides : 

"In  all  eases  of  a  mistake  of  fact  material  to 
the  contract,    *    *    *    equity  will  relieve." 

But  this  is  qualified  by  the  next  section 
(4581),  which  reads : 

"If  the  party,  by  reasonable  dillKence,  could 
have  had  knowledge  of  the  truth,  equity  will  not 
relieve ;  nor  will  the  ignorance  of  a  fact,  known 
to  the  opposite  party,  justify  an  interference,  if 
there  has  been  no  misplaced  confidence,  nor  mis- 
representation, nor  other  frandulent  act." 
Weaver  v.  Roberaon,  184  Ga.  140,  186,  67  8. 
E.  662. 

Undoubtedly  reasonable  diligence  would 
have '  disclosed  a  knowledge  of  the  truth 
as  to  the  ownership  of  the '  property  In 
question.  To  cancel  a  portion  of  a  contract 
because  one  of  the  parties  was  lacking  In 
knowledge  of  the  effect  of  the  contract  would 
be  to  make  contracts  for  the  parties  whicb 
they  never  intended.  It  would  handicap  in- 
dustry, enterprise,  and  Intelligence,  and  put 
a  premium  on  negligence  and  want  of  knowl- 
edge. In  the  case  of  Wise  v.  Brooks,  60 
Miss.  891,  13  South.  836,  it  was  held  that: 

"It  is  not  what  the  parties  would  have  intend- 
ed If  they  bad  known  better,  but  what  did  they 
intend  at  the  time,  informed  as  they  were." 

See  Barnes  v.  Peterson,  136  Ga.  264,  71  S. 
E.  163. 

The  case  of  Mitchell  v.  Mitchell,  40  Ga. 
11,  Is  dted  as  a  ruling  contrary  to  that  made 
In  the  present  case.  The  petition  In  that 
case  alleged  that  the  mistake  was  mutual, 
while  the  answer  denied  mutuality.  The 
court  held  that  the  trial  Judge  erred  In  re- 
fusing an  Interlocutory  injunction.  To  con- 
strue this  decision  as  holding  that  volunteers 
would  be  entitled  to  equitable  relief  to  cancel 
a  part  of  a  deed  would  be  in  direct  conflict 
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with  the  statutes.  "Equljy  will  not  Interfere 
to  relieve  against  accidents  or  mistakes  of 
nKre  volunteers."  Civ.'  Code  1910,  S  4569. 
Nor  will  ignorance  by  both  parties  of  a  fact 
Justify  the  Interference  of  the  court  Section 
4582.  There  would  be  less  reason  for  Inter- 
ference because  of  Ignorance  on  the  part  of 
the  grantor  alone.  Abbott  v.  Dermott,  34  Ga. 
227  (1). 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  and  BECK,  P.  J., 
absent. 


(147  Ga.  307) 

DUMAS  V.  TYUS  et  aL    (No.  128.) 

(Supreme  Court  of  Georgia.    Oct  17,  1917.) 

(Spllttbua  by  the  Court.) 

1.  MoBTOAOE  Lien— Method  of  Contest. 

Where  a  creditor  of  a  mortgagor,  whether 
his  debt  be  in  judgment  or  not,  desires  to  con- 
test the  validity  or  fairness  of  the  mortgage  lien 
claimed  by  another  creditor,  adequate  remedy 
is  afforded  by  affidavit  of  illegality  under  sec- 
tion 3304  of  the  Civil  Code  of  1910.  The  pro- 
visions of  this  section  "apply  as  well  to  mort- 
gages upon  real  property  aa  to  mortgages  upon 
personal  property."    Civ.  Code  1910,  §  3283. 

2.  Judgment  Against  Defendant  in  Fi.  Fa. 
— Levy  and  Sale  as  Pbopebtt  of  Defend- 
ant. 

Where  the  petitioner  is  a  person  other  than 
the  vendor,  or  other  than  the  holder  or  assignee 
of  the  purchase  money  or  secured  debt,  and  has 
a  judgment  against  a  defendant  in  fi.  fa.,  who 
does  not  hold  legal  title  to  the  property,  but  hag 
an  interest  or  equity  therein,  such  plaintiff  in 
fi.  fa.  may  talce  up  the  debt  necessary  to  be  paid 
by  the  defendant  in  order  to  give  such  defend- 
ant legal  title  to  the  property,  by  paying  such 
debt,  with  interest  to  date,  if  due,  and  interest 
to  maturity  if  not  due,  and  then  make  a  con- 
veyance to  the  defendant  in  fl.  fa.,  and  having 
the  same  filed  and  recorded ;  whereupon  prop- 
erty may  be  levied  on  and  sold  as  the  proper^ 
of  the  defendant.    Civ.  Code  1910,  S  6038. 

3.  Mortgages  ®=>18(K2)  —  Petition  fob  In- 
junction— Demvrreb. 

The  petition  in  the  instant  case  alleges  the 
existence  of  a  secured  debt,  the  lien  of  which 
is  superior  to  that  of  the  plaintiff,  but  does  not 
allege  a  tender  to  such  lienholder  of  the  amount 
of  said  debt,  and  that  the  tender  bad  been  re- 
fused, as  provided  in  the  Code,  f  6038 ;  and  no 
facts  being  alleged  showing  that  the  remedies  in- 
dicated would  not  be  full  and  complete,  it  was 
error  to  overrule  the  demurrer  to  the  petition 
for  injunction  and  receiver.  Gatewood  v.  City 
Bank  of  Macon,  49  Ga.  45 ;  Swift  v.  Lucas,  92 
Ga.  796,  19  S.  E.  758;  Parker  v.  Barnesville 
Savings  Bank,  107  Ga.  650,  34  S.  E.  365;  Vir- 
ginia-Carolina Chemical  Co.  v.  Rylee,  139  Ga. 
669,  675,  78  S.  E.  27 ;  Shumate  v.  McLendon, 
120  Ga.  396,  401,  48  S.  £.  10. 

Error  from  Superior  Court,  Pike  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Suit  for  ani  injunction  and  for  the  appoint- 
ment of  a  receiver  by  L.  C.  Tyus  and  others 
against  F.  E.  Dumas.  Demurrer  to  petition 
overruled,  and  defendant  brings  error.  Re- 
versed. 

H.  W.  Nalley,  of  Forsyth,  for  plaintiff  to 
error.  C.  J.  Lester,  of  Barnesville,  for  de- 
fendants in  error. 


OILBBBT,  J.  Judgment  reversed.  All  the 
Justices  (jvncar,  except  FISH,  C.  J.,  and 
BECK,  P.  J.,  absent 


(UT   Ga.   mi 
METHVIN  MIN.  &  INV.  CO.  et  aL  t. 

MATTHEWS  et  al.    (No.  IL) 
(Supreme  Court  of  Georgia.    Oct  19,  1917.) 

(Syllabut  (]/  the  Court.) 

1.  Tbiai,  <3=9233(4)— Charge  of  Codbt— Coh- 
tenti0n9  of  parties. 

Where  the  facts  are  closely  contested,  th« 
charge  should  state  the  contentions  of  each  side, 
as  made  by  the  pleadings  and  the  evidence,  with 
equal  explicitness  and  fairness.  Freeman  v. 
HamUton,  74  Ga.  318  (6) ;  Whelchel  v.  Gaines- 
vUle,  etc.,  116  Ga.  431,  42  S.  E.  776  (3). 

(a)  The  court  failed  to  state  the  contention 
of  the  plaintiffs'  version  of  the  oral  agreement 
as  to  the  distraint  for  rent  and  the  right  to  ter- 
minate that  agreement  after  notice. 

(b)  The  plaintiffs'  version  of  the  oral  contract 
was  not  a  mere  negation  of  that  of-  the  defend- 
ants'. 

2.  EQUrrr  <S=»378,  381  —  Submission  of  Is- 
stTvs— Verdict. 

Where  in  an  equitable  proceeding  a  receiv- 
er has  been  appointed,  and*  he  has  assets  in  bis 
hands,  and  the  case  is  submitted  to  a  jury,  all 
of  the  issues  should  be  submitted,  and  the  ver- 
dict should  cover  findings  upon  all,  unless  one 
or  more  issues  are  eliminated  by  consent  of  the 
parties.  The  verdict  in  this  case  did  not  cover 
the  issues  as  to  the  assets  in  the  hands  of  the 
receiver,  and  the  record  does  not  explain  snch 
failure. 

terror  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  Flte,  Judg& 

Action  between  the  Methvln  Mining  &  In- 
vestment Company  and  others  and  F.  B. 
Matthews  and  others.  Judgment  for  the  lat- 
ter and  the  former  bring  error.     Reversed. 

J.  J.  Northcutt,  of  Acworth,  and  Neel  & 
Neel,  of  CartersvUle,  for  plalntUfs  In  error. 
Wm.  T.  Townsend,  of  Cartersville,  for  defend- 
ants In  error. 

GILBERT,  J.  Judgment  reversed.  AH  the 
Justices  concur,  except  FISH,  C.  J.,  and 
BECK,  P.  J.,  absent 


(1«   Q«.   SB) 
ADAMSON  V.  BRADLEY.    (No.  16.) 

(Supreme  Court  of  Georgia.    Oct  20,  1917.) 

(ByVMnu  (y  th«  Court.) 

Exceptions,  Biix  of  4=»56{2)— Cbbtificatb 
— Dismissal  of  Wbit  of  Ebbob. 

"A  certificate  to  a  bill  of  exceptions,  where- 
in the  judge  certifies  that  it  is  true,  'except  as 
hereinafter  qualified,'  and  then  adds  the  qualifi- 
cation after  the  close  of  the  general  certificate, 
does  not  amount  to  a  certification  that  the  bill 
of  exceptions  as  written  is  true ;  and  the  writ 
of  error  must  be  dismissed.  Central  of  Georgia 
Railway  Co.  v.  MUls,  143  Ga.  47,  84  S.  E.  120: 
Jarriel  v.  Jarriel,  115  Ga.  23.  41  S.  E.  262. 
The  certificate  in  the  present  case  is  substantial- 
ly the  same  as  that  in  the  Jarriel  Case,  supra, 
and  it  follows  that  the  writ  of  error  must  be 
dismissed.  Love  v.  Love,  146  Ga.  160,  162,  91 
S.  E.  27. 
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Brror  from  Superior  Gonrt,  tiberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  between  Herman  Adamson  aad  D. 
M.  Bradley.  Judgment  for  tbe  latter,  and 
the  formler  brings  error.  Writ  of  error  dis- 
missed. 

Lankford  &  (Rogers,  of  Lyons,  and  Moore  & 
Brewton,  of  Clazton,  for  plaintiff  In  error. 
P.  M.  Anderson  and  W.  6.  Warnell,  both  of 
Claztoa,  and  Wade  H.  Brewton,  of  Savan- 
nah, for  defendant  In  error. 

Him  J-  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  and 
BECK,  P.  J.,  absent 


(147    Oa.    329) 

KOBBRTSON  ▼.  BXKNB  et  al.    (No.  19.) 
(Supreme  Court  of  Georgia.    Oct.  20,  1917.) 

(SvXUhut  ly  (%e  Court.) 

1.  Pbocess  9==>160— Tbaykbsk  of  Retttbw— Di- 

BECTED    VeBDICT. 

The  court  did  not  err  in  directing  tbe  verdict 
on  the  traverse  of  the  return  of  service;  there 
being  no  issue  of  fact. 

2.  Stjtficibnct  of  Sebvics. 

Tbe  court  did  not  err  in  ruling  that  the  serv- 
ice was  sufficient. 

8.  Pbinoipai,  and  Agent  4=»22(1)— Pboof  of 
AoENCT  —  Statements  of  Axlxoed  Agent. 

Agency  cannot  be  proved  by  testimonv  of 
the  sayings  of  the  alleged  agent,  though  made 
dum    fervet    opus.      Massillon    Engine    Co.    v. 
Akerman,  110  Ga.  670.  35  8.  E.  635. 
4.  DiBECTEO    Vebdiot-^Evidenoe. 

The  evidence  supported  the  verdict,  and  the 
court  did  not  err  in  directing  a  verdict  for  the 
plaintiff  on  the  merits  of  the  case. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; M.  (X  Tarver,  Judge. 

Action  by  Mrs.  M.  A.  Byrne  and  others 
against  Mrs.  Rossa  Robertson.  Judgment 
for  plaintiffs  upon  a  directed  verdict,  and  de- 
fendant brings  error.    Affirmed. 

Wm.  Efc  Mann,  of  Dalton,  for  plaintiff  in 
error.  Maddox,  McOamy  &  Sihumate^  of 
Dalton,  for  defendants  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  and 
BEX3K,  P.  J.,  absent 


(147    aa.    328) 

DUBLIN  FERTILIZER  WORKS  ▼.  FROST. 

(No.  17.) 
(Supreme  Court  of  Georgia.     Oct  20,  1917.) 

(Sytlahua  ly  the  Court.) 

Appeal  and  Ebbob  «=»977(4)  —  Review  — 
AwABD  OF  FiBST  New  Tbiad— Evidence. 
According  to  the  uniform  ruling  of  this 
court,  where  the  verdict  is  not  required  by  the 
law  and  the  evidence,  the  judgment  of  the  trial 
court  awarding  a  first  new  trial  will  not  be  dis- 
turbed. 

Error  from  Superior  Court  lAurens  Coun- 
ty;  J.  L.  Kent  Judge. 
Action  between  the  Dublin  Fertilizer  Works 


and  Effie  Frost     Judgment  for  the  latter, 
and  the  former  brings  error.    Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  in 
error.  W.  G.  Da /is,  of  Dublin,  for  defendant 
in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  and 
BECK,  P.  J.,  absent 


a47  Go.  say 
ELLIS  et  aL  ▼.  SLAGLE  et  aL    (No.  08.) 

(Supreme  Court  of  Georgia.    Oct  19,  1917.) 

(ByUabiM  hy  the  Court.) 

1.  Ejectment  «a»109  — New  Tbiai.  «=s38— 
Evidence— DiBEOTED  Veedict. 

Under  the  evidence  in  this  case,  the  court 
erred  in  directing  a  verdict  for  the  defendant 
and  in  refusing  a  new  triaL 

2.  Adtebsb   Possession  4=»115(4)  —  EJjbot- 
MBNT  ®=»23,  95(2)— Yendob  and  Pubchabeb 

«=>230(1)    —  PBESnUPTTON  AND  BtTBDEN   OF 

Pboof— Evidence— TIT1.E. 
Where  the  evidence  in  an  action  of  eject- 
ment by  heirs  at  law  shows  possession  of  the 
land  under  a  deed  by  their  father  at  the  time 
of  his  death,  this,  without  more,  would  enti- 
tle them   to  recover. 

.  (a)  Evidence  of  the  defendant's  possession  of 
the  premises  in  dispute  for  less  than  seven  years 
under  color  of  title  would  not  authorise  the 
direction  of  a  verdict  in  his  favor. 

(b)  An  administrator's  deed  duly  executed  and 
recorded,  which  recited  an  order  to  sell,  a  sale, 
and  a  valuable  consideration,  and  conveyed  lot 
of  land  "No.  178  (except  the  widow's  dower 
which  is  assigned)  and  2  acres  off  of  the  north- 
west comer  of  lot  of  land  No.  177  in  the  twenty- 
second  district  and  third  section  of  said  coun- 
ty, said  lot  or  parcel  of  land  containing  102 
acres,  more  or  less,"  etc.,  was  notice  to  subse- 
quent purchasers  that  the  vendee  and  those  who 
held  under  him  took  only  102  acres  of  land  un- 
der the  deed ;  and  one  who  acquired  possession 
of  the  entire  lot  of  160  acres  under  some  pre- 
tended claim,  including  the  remainder  in  dower 
of  60  acres  set  apart  to  Uie  widow  of  the  dece- 
dent, would  ac9uire  no  title  to  the  60  acres  as 
against  the  heirs  at  law  of  the  decedent,  who 
sue  in  ejectment  for  the  60  acres  within  seven 
years  from  the  data  of  the  death  of  the  tenant 
in  dower. 

Error  from  Superi<Hr  Court  Catoosa  Couo- 
ty;  A.  W.  Flte,  Judge. 

Ejectment  by  J.  F.  Ellis  and  others  against 
Mrs.  W.  F.  Slagle  and  A.  B.  Robertson. 
Judgment  for  defendants  upon  a  directed 
verdict,  motion  for  new  trial  overruled,  and 
plaintiffs  bring  error.    Reversed. 

M.  L.  Harris,  of  Ringgold,  and  W.  E. 
Mann,  of  Dalton,  for  plaintiffs  in  error.    F. 

A.  CSantrell,  of  Calhoun,  and  Maddox,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  defendants 
in  error. 

HILL,  J.  J.  F.  Ellis  and  others  brought 
ejectment  against  Mrs.  W.  F.  Slagle  and  A. 

B.  Robertson,  her  tenant  in  possession,  to 
recover  60  acres  of  land  "off  of  the  south 
side"  of  lot  No.  178  In  the  twenty-eighth  dis- 
trict and  third  section  of  Catoosa  county,  the 
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same  being  land  alleged  to  have  been  set 
apart  to  Mallnda  EQlis,  deceased,  as  a  dower. 
It  was  admitted  on  the  trial  that  Mallnda 
Ellis  died  on  December  8,  1907,  and  that  she 
was  the  widow  of  J.  F.  Ellis,  Sr.  The  plain- 
tiffs introduced  a  warranty  deed  from  Smith 
Daffron  to  J.  F.  EUis,  Sr.,  dated  November 
15,  1858,  conveying  all  of  lot  of  land  No.  178 
in  the  twenty-eighth  district  and  third  section 
of  Catoosa  county,  containing  160  acres;  al- 
so the  record  of  an  order  of  court  on  the 
return  of  commissioners  assigning  dower  to 
Maliada  Ellis,  setting  apart  "60  acres  off  the 
south  side  of  lot  No.  178,  and  the  20  acres  of 
lot  No.  177,  being  in  all  80  acres,"  etc.  J. 
F.  ElUs,  Sr.,  died  in  possession  of  the  land, 
and  his  widow  occupied  it  after  his  death. 
The  plaintiffs  are  his  heirs  at  law.  The  de- 
fendants Introduced  a  deed  from  Joshua  El- 
Us, as  administrator  of  James  F.  Ellis,  de- 
ceased, to  James  M.  Daffron,  dated  January 
20,  18^,  reciting  an  order  for  sale,  sale;  and 
$910  consideration,  and  conveying  lot  of  land 
"No.  178  (except  the  widow's  dower  which  is 
assigned)  and  2  acres  off  the  northwest  comer 
of  lot  of  land  No.  177  in  the  twenty-eighth 
district  and  third  section  of  said  comity, 
said  lot  or  parcel  of  land  containing  102 
acres,  more  or  less,"  etc.  At  the  conclusion 
of  the  evidence  the  court  directed  a  verdict 
for  the  defendant.  A  motion  for  a  new  trial 
was  overruled,  and  the  plaintiffs  excepted. 
[1 ,  2]  It  was  insisted  by  the  defendant  that 
the  dower  was  not  legally  assigned,  so  as  to 
affect  her  interest,  for  that  no  "petition  for 
dower"  was  introduced,  and  no  notice  given 
to  the  administrator  or  the -heirs  at  law  was 
shown,  nor  did  It  appear  the  notice  of  ap- 
plication for  dower  was  in  the  name  of  the 
widow,  or  a  plat  was  returned,  describing  the 
land  as  required,  etc.  Whether  the  dower 
was  properly  set  apart  or  not,  the  deed  under 
which  tlie  defendant  took  (if  she  took  under 
that  deed)  conveyed  100  acres  of  lot  No.  178 
and  2  acres  of  lot  No.  177,  102  acres  in  all. 
Whatever  the  defendant  took  was  with  no- 
tice of  what  the  deed  conveyed;  and  it  ex- 
pressly conveyed  only  102  acres.  This  is 
clear  from  reading  the  deed.  It  does  not  ax>- 
pear  how  the  defendant  derived  title  to  the 
land  in  c(Xitroversy.    She  cannot  successfully 


claim  under  color  of  title  and  7  years'  pos- 
session under  the  administrator's  deed;  for 
the  record  discloses  that'  she  has  been  in  pos- 
session less  than  seven  years — to  be  exact, 
6  years,  11  mouths,  and  27  days.  There  is 
no  merit  in  the  contention  that  there  is  no 
sufficient  description  of  the  dower  interest 
Wells  V.  Dlllard,  93  Ga.  682,  684,  20  S.  E. 
263.  Nor  can  she  prevail  on  the  theory  that 
the  plaintiffs'  father,  under  whom  they  claim, 
did  not  die  in  possession  of  the  land,  for  the 
evidence  clearly  shows  that  be  did  die  in 
possession;  and,  this  being  so,  the  presump- 
tion is  that  be  had  title  to  the  land  at  that 
time.  Powell  on  Actions  for  Land,  g  303,  p. 
401.  Not  only  this,  but  the  plaintiffs  intro- 
dnced  in  evidence  a  deed  made  in  1856,  from 
Smith  Daffron  to  their  father,  conveying  the 
whole  of  lot  Na  178  (including  the  land  in 
controversy),  and  proved  that  he  died  in  pos- 
session of  the  land.  But  it  is  contended  by 
the  defendant  in  error  that  the  deed  from 
Joshua  Ellis  as  administrator  of  James  F. 
Ellis,  deceased,  dated  January  20,  1862,  con- 
veyed to  James  M.  Daffron  not  only  the  100 
acres  of  lot  No.  178,  but  also  the  remaining 
60  acres  which  had  been  set  apart  as  dower, 
and  that  only  the  dower  Interest,  which  was 
for  life  cmly,  was  reserved  or  excepted.  Bat 
we  cannot  agree  to  this  contention.  From 
reading  the  deed  It  seems  too  clear  for  argu- 
ment that  it  conveyed  only  100  acres  of  lot 
No.  178,  and  that  the  60  acres  which  had 
been  set  apart  as  dower  was  expressly  ex- 
cepted. This  view  is  strengthened  by  tbe 
evidence,  which  is  to  the  effect  that  the  es- 
tate at  the  time  of  the  sale  owed  no  debts, 
and  there  was  no  necessity  for  the  sale  of 
the  remainder  in  dower.  In  no  view  of  the 
case  can  we  see  how  a  verdict  directed  for 
tbe  defendant  can  stand.  The  plaintiffs  hav- 
ing shown  title  to  tbe  land  in  their  deceased 
father,  and  the  fact  that  he  died  In  posses- 
sion, and,  the  defendant  not  having  shown  a 
prevailing  title  which  would  defeat  a  recov- 
ery, the  court  erred  In  directing  a  verdict 
for  the  defendant,  and  in  refusing  a  new 
trial. 

Judgment  reversed.  All  the  Justices  eon- 
cur,  except  FISH,  a  J.,  and  BECK.  F.  J, 
absent. 
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(17i    N.    C.    412) 

COOPER  et  aL  v,  EVANS.     (No.  285.) 

(Sapreme  Court  of  North  CaroUmu     Oct  24, 
1917.) 

1.  RXPIiBVtIK    «=3lOO(l)— OULIK    AHD    DBUV- 
«BT— Jddgmbnt— CONaiNT. 

In  an  action  of  claim  and  delivery  for  a 
mule,  on  an  averment  of  ownerehip,  a  wrongful 
withholding,  and  damage,  wherein  defendant  an- 
swered, setting  out  the  purchase  of  the  mule  for 
$240,  a  payment  of  $100,  and  a  mortgage  to  se- 
cure the  balance,  and  alleging  a  breach  of  a 
warranty  and  damage,  and  where  plaintiff  filed 
a  reply,  admitting  the  note,  payment,  and  mort- 
gage, and  joining  issue  on  the  breach  of  the  war- 
ranty, and  where  disouted  questions  were  set- 
tled b^  the  verdict,  it  was  right  and  proper  to 
enter  judgment  in  full  adjustment  of  the  litiga- 
tion. 

2.  'Action  «ss>49  —  Sbttusment  of  Contbo- 

VERST. 

Both  the  spirit  and  letter  of  the  Code  con- 
template that  all  matters  growing  out  of  or 
connected  with  the  same  controversy  should  be 
settled  in  one  and  the  same  action. 

Appeal  from  Superior  Court,  Bruuswlck 
County;    Bond,  Judge. 

Action  of  claim  and  delivery  l^  W.  B. 
C&oper  and  others  against  G.  W.  Evans,  with 
connterclalm.  Verdict  for  plaintlfr,  and  for 
defendant  on  the  counterclaim.  From  the 
Judgment  for  plaintiff,  defendant  excepts  and 
appeals.    Affirmed. 

Tbe  action  was  claim  and  delivery  for  a 
mule,  on  averment  of  ownership,  a  wrongful 
withholding,  and  damage.  Defendant  an- 
swered In  partial  denial,  and  also  by  way  of 
counterclaim,  alleging  that  plalntllTs  claim 
was  based  on  a  chattel  mortgage  given  by 
defendant  in  purchase  of  a  mule  at  tbe  price 
of  $240,  $100  paid  In  cash,  and  balance  evi- 
denced by  note  and  mortgage  sued  on ;  fur- 
ther, that  there  was  a  false  warranty  In  sale, 
and  breach,  to  plalntlflfs  damage.  Plaintiff 
replied,  admitting  mortgage,  purchase  price, 
and  payment,  and  denying  facts  as  to  war- 
ranty, breach,  etc.  On  issnes  submitted,  the 
Jury  rendered  verdict  as  follows: 

"(1)  What  was  the  value  of  the  mule  in  con- 
troversy at  the  time  of  replevy  by  defendant 
Evans?    A.  $75. 

"(2)  Did  plaintiff  falsely  warrant  said  mule  as 
being  a  first-class  seven  year  old  mule  as  alleg- 
ed, and  did  said  warranty,  if  made,  indace  the 
•ale?    A.  Tea. 

"(3)  If  80,  what  damage,  if  any,  did  defend- 
ant Evans  sustain  thereby?    A.  $25." 

The  oouzt,  after  reciting  the  verdict,  enter- 
ed Judgment: 

"It  is  now,  on  motion  of  H.  L.  Lyon  and  John 
D.  Bellamy,  attorneys  for  plaintiff,  ordered  and 
adjudged  that  the  plaintiff  is  the  owner  and  en- 
titled to  the  immediate  possession  as  mort^gee 
of  the  mule  described  in  the  complaint.  It  is 
farther  ordered  that  the  plaintiff  is  entitled  to 
recover  of  the  defendant  the  sum  of  $150  and 
interest  on  the  same  from  the  9th  day  of  May, 
1914,  and  costs  of  action,  less  the  stun  of  $25 
found  to  be  due  th«  defendant  as  damages.  It 
is  further  ordered  that,  if  possession  of  said 
male  is  gotten  by  the  plaintiff,  he  be  sold  at  the 
courthouse  door  in  the  county  of  Brunswick, 
after  first  advertising  time  of  sale  for  10  days, 


and  the  proceeds  applied  to  the  discharge  of  this 
judgment  and  costs.  It  is  further  ordered  that, 
if  possession  cannot  t>e  had  of  said  mule,  then 
and  in  that  event  it  is  ordered  that  the  plaintiff 
recover  of  Noah  Bennett,  surety,  the  sum  of  S75, 
with  interest  from  the  9th  day  of  May,  1914, 
and  the  costs  of  this  action,  to  be  taxed  by  the 
clerk,  less  the  sum  of  $25  foimd  by  tbe  jury  to 
be  due  the  defendant  as  damages." 

Robert  Ruarli,  of  Wilmington,  for  appel- 
lant. John  D.  Bellamy  &  Hon,  ot  Wilming- 
ton, for  appellees. 

HOKE,  J.  (after  stating  tbe  facts  as 
ahOT^.  [1]  It  is  chiefly  objected  to  the  va- 
lidity of  the  proceeding  below  that  the  court 
was  without  power  to  enter  Judgment  on  the 
note,  when  it  was  not  mentioned  in  tbe  com- 
plaint ;  tbe  same  only  containing  direct  aver- 
ment of  ownership  and  an  unlawful  with- 
holding of  tbe  possession,  without  more.  It 
may  be  that  the  plaintiff  In  strictness  should 
have  set  forth  his  special  Interest  in  the 
property.  Bevisal,  {  791.  But,  conceding 
that,  on  allegations  and  direct  denial  of  own- 
ership, the  issue  should  be  determined  as  the 
IMirtles  have  seen  fit  to  present  it  in  theie 
pleadings,  we  are  of  opinion  that  no  such 
position  is  open  to  defendant  on  this  record, 
wherein  it  appears  that,  on  allegations  of 
ownership  by  plaintiff,  defendant  has  an- 
swered, setting  out  the  entire  transaction, 
the  purchase  of  tbe  mule  for  $240,  payment 
of  $100  on  the  purchase  price,  a  mortgage  to 
secure  tbe  same,  the  alleged  false  warranty, 
breach,  and  consequent  damage.  The  plain- 
tiff thereupon  files  a  reply,  admitting  the 
note,  payment,  and  mortgage,  and  joins  issue 
on  the '  warranty,  breach,  and  consequent 
damage.  These  disputed  questions  having 
been  settled  by  the  verdict,  we  have,  then,  by 
tbe  admissions  of  tbe  parties  and  the  find- 
ings of  the  Jury,  the  entire  facts  determina- 
tive of  the  controversy,  and  it  was  right  and 
proper  to  enter  Judgment  in  full  adjustment 
of  the  litigation  between  them. 

[2]  It  has  been  said  that  both  the  spirit 
and  letter  of  our  present  Code  "design  and 
contemplate  that  all  matters  growing  out 
of  or  connected  with  the  same  controversy 
should  be  adjusted  in  one  and  tbe  same  ac- 
tion." Smith  v.  Frendi,  i41  N.  C.  1,  10,  53  8. 
R.  435.  And  not  only  Is  this  true  with  us  as 
a  matter  of  general  policy,  but  in  cases  of 
this  same  character  there  are  direct  deci- 
sions approving  the  course  pursued  in  the 
present  instance.  Smith  v.  French,  supra; 
Taylor  v.  Hodges,  105  N.  O.  344, 11  S.  E.  156; 
Griffith  V.  Richmond,  126  N.  C.  377,  35  S. 
E.  620.  In  the  last  case  it  was  held  that, 
where  the  action  Is  brought  to  recover  prop- 
erty to  secure  a  debt.  In  order  to  avoid  cir- 
cuity of  action,  when  the  debt  Is  denied,  the 
Issues  and  Judgment  should  cover  the  whole 
case, '  including  the  balance  due  on  the  debt. 

There  is  no  error,  and  the  Judgment  enter- 
ed is  affirmed. 

No  error. 


E3>For  other  eases  see  same  topic  and  KBY-NUUBBR  In  all  Ker-Numbved  DlgeaU  and  Indexes 
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(174    N.    C.    414) 

McCASKEY  EEGISTER  CO.  t.  W.  J.  BEAD- 
SHAW  &  CO.    (No.  281.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917.) 

1.  Pleadino  <s=>96  —  Answeb— Sitfficiknct. 

If  it  can  be  seen  from  the  general  scope  of 
the  answer  that  a  party  has  a  defense,  though 
imperfectly  alleged,  that  it  has  not  been  stated 
with  technical  accuracy  or  precision,  will  not 
be  fatal,  as  the  pleading  must  be  construed  liber- 
ally. 

2.  Sale»  <8=»354(4)  —  Action  »ob  Pbicb— An- 
8web— sufficienct. 

In  an  action  for  the  price  of  register  system, 
an  answer  alleging  that  defendants  were  induced 
to  buy  the  register  on  representations  that  it 
would  be  of  value  to  them,  that  plaintiffs  agreed 
to  install  it  properly,  that  it  was  not  so  install- 
ed, that  complaint  was  made,  but  that  the  regis- 
ter was  never  put  in  satisfactory  condition,  that 
the  machine  was  worthless,  and  the  sale  was 
fraudulent,  was  sufficient 

Appeal  from  Superior  Court,  New  Han- 
OTer  County;   Bond,  Judge. 

Action  by  the  McCaskey  Register  Company 
against  W.  J.  Bradshaw  &  Cp.  Judgment  for 
plaintiff,  and  defendants  appeaL    lleversed. 

This  is  an  action  to  recover  $302  alleged 
to  be  the  balance  due  on  the  purdiase  price 
of  a  McCaskey  register.  The  defendants 
admitted  the  execution  of  the  contract  for 
the  purchase  of  the  register  and  the  balance 
due  thereon.  The  defendants  also  allege  by 
way  of  set-off  and  counterclaim  that  they 
were  Induced  to  buy  the  register  upon  the 
representation  that  they  would  save  the  cost 
of  a  bookkeeper  by  doing  so;  that  it  would 
keep  an  accurate  stock  list  of  their  goods, 
w-ares,  and  merchandise;  that  at  the  time  of 
the  sale  the  plaintiff  agreed  to  properly  in- 
stall the  register  and  to  send  an  agent  to  the 
place  of  business  of  the  defendants  for  that 
purpose ;  that  an  agent  was  sent  and  pre- 
tended to  install  the  register,  and  stated  that 
It  was  all  right,  but  after  oi)erating  the  same 
according  to  Instructions,  the  defendants 
discovered  that  the  machine  did  not  properly 
register  purchases  or  sales,  nor  did  It  do  any- 
thing as  it  was  represented  It  would  do,  and 
on  the  contrary  it  caused  the  defendants  to 
get  their  business  into  confusion,  and  com- 
pelled an  outlay  of  about  $100  to  have  the 
books  of  the  defendants  put  in  proper  form; 
that  complaint  was  mtade,  and  the  district 
manager  of  the  plaintiff  went  to  the  place 
of  business  of  the  defendants  and  examined 
the  machine,  and  agreed  that  the  machine 
was  improperly  installed,  and  would  not  do 
the  work,  and  he  agreed  to  send  the  state 
agent  to  the  defendants  to  properly  install  the 
same;  that  the  state  agent  did  not  go  to  see 
the  defendaiits,  and  that  the  defendants, 
after  repeated  efforts  to  have  the  machine 
installed,  notified  the  plaintiff  at  its  home 
oSce  of  the  imperfect  condition  of  the  ma- 
chine and  of  its  absolute  worthlessness,  and 
that  the  plaintiff  declined  to  put  the  ma- 
chine in  condition  so  it  would  operate;  that 


the  plaintiff  sold  to  them  a  Worthless  ma- 
chine that  has  not  been  properly  installed, 
and  has  not  properly  worked,  and  conld  not 
properly  work;  and  that  the  sale  was  made 
fraudulently  and  with  the  intent  to  cheat, 
deceive,  and  defraud  the  defendants.  His 
honor  held  that  the  allegations  of  the  answer 
were  not  sufficient  as  a  set-off  or  counter- 
claim, and  rendered  Judgmient  In  favor  of 
the  plaintiff  upon  the  pleadings  for  the  bal- 
ance due  (m  the  purchase  price  of  the  register 
and  the  defendants  excepted  and  appealed. 
McCIammy  &  Burgwin,  of  Wilmington,  for 
appellants.  John  D.  Bellamy  &  Son,  of  Wil- 
mington, for  appellee. 

ATvLEN,  J.  His  honor's  ruling  proceeds 
upon  the  idea  that  the  answer  does  not  al- 
lege a  defense  or  counterclaim,  and  as  the 
defendants  have  admitted  the  execution  of 
the  contract,  and  the  balance  due  thereon, 
that  the  plaintiff  is  entitled  to  judgment 

[1 ,  2]  The  answer  is  not  spedflc,  and  leaves 
much  to  Inference,  but  "if  it  can  be  seen 
from  its  general  scope  that  a  party  has  a 
cause  of  action  or  defense,  though  Imper- 
fectly alleged,  the  fact  that  it  has  not  been 
stated  with  technical  accuracy  or  precision 
will  not  be  so  taken  against  him  as  to  deprive 
him  of  it."  The  pleading  must  be  construed 
"liberally,"  and  "it  must  be  fatally  defective 
before  it  will  be  rejected  as  insufficient" 
Brewer  v.  Wynne,  154  N.  O.  471,  70  S.  E.  M7. 
Applying  these  principles,  we  cannot  say 
the  defendants  are  entitled  to  no  relief. 

The  action  was  commenced  w}thln  six 
months  after  the  execution  of  the  contract 
and  the  purpose  for  which  the  register  was 
bought  was  known  to  the  plaintiff.  The  de- 
fendants were  engaged  in  the  mercantile 
business,  and  it  was  understood  by  the  par- 
ties that  the  defendants  were  tmying  a  ma- 
chine, which  could  be  used,  and  would  be  of 
service  in  keeping  their  accounts.  This  is 
what  the  defendants  agreed  to  pay  for,  and 
they  allege  in  the  answer  that  the  idaintiff 
"sold  to  them  a  worthless  machine  that  has 
not  been  properly  installed,  and  has  not 
proi)erly  worked,  and  could  not  properly 
work,"  and  that  the  sale  was  made  "will- 
folly  and  fraudulently,  with  the  intent  to 
cheat,  deceive,  and  defraud  these  defend- 
ants." If  these  allegations  are  true,  and  for 
the  purposes  of  this  appeal  the  defendants 
are  entitled  to  have  them  so  considered, 
there  was  error  in  rendering  Judgment  for 
the  plaintiff  on  the  pleadings,  because  of  the 
implied  warranty  that  goods  sold  are  of 
some  value,  and  fit  for  use.  Ashford  r.  Shra- 
der,  167  N.  O.  48,  83  S.  E.  29 ;  Furniture  O). 
V.  Manufacturing  Co.,  168  N.  C.  44,  85  S.  E. 
35,  L.  R.  A.  1915E,  42a  In  the  last  case  the 
court  says: 

"It  wag  decided  in  Ashford  ▼.  Shrader,  167  N. 
O.  48  [83  S.  B.  29],  that  although  there  is  no 
implied  warranty  as  to  quality  m  the  sale  of 
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personal  property,  the  seller  la  held  to  the  duty 
of  furnishing  property  in  compliance  with  the 
contract  of  sale— that  is,  at  least  merchantable 
or  salable;  and  to  this  we  may  add  that  it 
shall  be  capable  of  being  used,  if  intended  for 
use.  Tliis  decision  and  others  of  like  import  in 
our  reports  (Medicine  Co.  v.  Davenport,  163 
N.  C.  297,  79  S.  E.  602;  Tomlinson  v.  Mor- 
gan, 166  N.  O.  657,  82  S.  E.  953;  Grocery  Ca 
V.  Vemoy,  167  N.  C.  427,  83  S.  B.  567)  rest 
upon  the  presumption  that  both  buyer  and  seller 
are  acting  honestly  and  with  no  intention  to 
cheat  or  defraud,  and  as  'the  purchaser  cannot 
be  supposed  to  buy  goods  to  lay  them  on  a 
donghiil,'  as  expressed  by  Lord  Ellenborough  in 
Gardner  y.  Gray,  4  Campbell,  143,  it  will  not  be 
assumed  that  the  seller  desires  to  obtain  money 
for  a  worthless  article." 

The  defendants  clearly  bring  themlselTes 
within  this  rule,  as  tbey  allege  that  the  reg- 
ister was  "worthless,"  and  "could  not  prop- 
erly work."  Nor  would  we  be  inclined  to  hold 
that  the  representations  alleged  to  have  been 
made  may  not  be  sufficient  as  a  basis  for  re- 
lief on  the  ground  of  fraud  under  the  authori- 
ty of  Whltehurst  v.  Insurance  Ca,  149  N.  C. 
273,  62  S.  £.  1067;  Unltype  Co.  v.  Ascbraft, 
155  N.  C.  67,  71  S.  B.  61,  and  cases  dted ;  but 
there  Is  no  allegatlcHi  tbat  the  representations 
were  false,  or  that  the  party  making  them 
knew  they  were  false,  or  that  they  were  made 
with  fraudulent  Intent.  The  delay  of  the 
defendants  In  setting  up  their  claim,  an^  the 
failure  to  return  the  property,  If  required 
to  do  so  (see  Robinson  v.  Huffstetler,  165  N. 
O.  459,  81  S.  B.  753),  is  explained  in  the 
answer  by  the  efforts  made  to  have  the  reg- 
ister properly  installed,  and  the  repeated 
promises  of  the  plalutiCF  to  send  its  agent  to 
the  place  of  business  of  the  defendants  for 
that  purpose. 

Beversed. 


<174  N.  c.  aw) 

QUELCH  et  aL  V.  FUTCH.    (No.  29S.) 

<Sapreme  Court  of  North  Carolina.     Oct.  24, 
1917.) 

1.  LnoTATion  OF  Actions  «=9l30(5)  —  Com- 
putation OF  Time— Eftect  of  Nonsuit. 

Under  Revisal  1905,  §  370,  providing  that, 
if  nonsuit  is  entered,  plaintiff,  or  if  he  die,  and 
the  cause  survive,  his  rc{>resentative,  may  com- 
mence a  new  action  within  one  year,  the  effect 
is  to  cause  the  new  action  to  relate  back  to  the 
commencement  of  the  first,  and  to  stop  the  run- 
ning of  the  statute  of  limitations  as  of  such 
date. 

2.  lAiuTATios  or  AonoRS  «=9l30(ll)— CoH- 
PUTATioN  OF  TiMB— Effect  or  Nomsuit— 
Right  to  Reopen. 

Where  one  party  to  an  action  to  recover 
land  suttefred  nonsuit,  having  theretofore  deeded 
the  land,  commencement  of  a  new  action  by  the 
grantee  in  possession  was  not  within  Revisal 
1905,  {  370,  stopping  the  running  of  limitations 
as  of  the  date  of  the  original  action,  since  the 
parties  were  not  substantially  identical  and  the 
suits  were  not  identical, 

Appeal  tiom  Superior  Court,  New  Hanover 
County. 

Action  by  J.  P.  Quelch  and  others  against 


D.  K.  Futch.    Judgment  for  defendant,  and 
plaintiffs  appeal.    No  error. 
See,  also,  172  N.  C.  316,  90  S.  S.  2S9. 

This  Is  an  action  to  recover  land.  Dnring 
the  progress  of  the  trial  the  plaintiffs  offered 
In  evidence  the  summons,  complaint,  answer, 
and  Judgment  of  nonsuit  in  a  case  begun  on 

the day  of ,  191—,  by  Thomas 

R.  Williams  against  the  defendant  herein,  D. 
K.  Switch,  seeking  to  recover  for  himself  the 
property  In  controversy  In  this  action.  At 
the  trial  of  that  action  the  plaintiff  suffered 
a  nonsuit,  and  this  action  was  begun  by  3.  P. 
Quelch  in  less  than  12  months  thereafter.  At 
the  time  that  Thomas  R.  Williams  Instituted 
the  suit  referred  to,  he  had  made  deeds  re- 
ferred to  in  the  record  herein,  and  J.  P. 
Queldi  had  his  deed  and  was  living  on  the 
tract  described  by  metes  and  bounds  In  the 
deed  from  Thomas  R.  Williams  to  R.  L.  Klrk- 
wood,  assignee. 

At  the  conclusion  of  the  evidence  the  plain- 
tiff  prayed  the  court  to  charge  the  Jury  with 
reference  to  defendant's  plea  of  adverse  pos- 
session under  color,  and  more  especially  with 
regard  to  the  tract  of  18%  acres  claimed  by 
deed  under  deed  from  Worth,  tbat  the  stat- 
ute of  limitations  ceased  to  run  on  the  date  of 
the  Institution  of  the  suit  by  Thomas  R.  Wil- 
liams V.  D.  K.  Futch.  His  honor  refused  to 
so  charge  the  Jury,  and  charged  the  Jury 
that  the  date  when  the  statute  of  limitations 
ceased  to  run  In  defendant's  favor  was  the 
date  of  the  institution  of  this  action,  on  the 
day  of ,  191 — ,  and  the  plaintiffs 


excepted.      From    the    Judgment    rendered, 
plaintiffs  appealed. 

Kenan  &  Wright  and  McQammy  &  Burg- 
win,  all  of  Wilmington,  for  appellants.  John 
D.  Bellamy  &  Son,  W.  P.  Gaflord,  and  B.  K. 
Bryan,  all  of  Wilmington,  for  appellee. 

ALLEN,  J.  The  only  question  presented  by 
the  appeal  is  whether  the  plaintiff  has 
brought  himself  within  section  370  of  the  Re- 
visal, BO  that  he  may  have  the  benefit  of  the 
action  Instituted  by  Thomas  R.  Williams 
against  the  defendant  to  defeat  the  claim  of 
adverse  possession. 

[1]  The  statute  provides  In  substance  that 
If  a  Judgment  of  nonsuit,  etc..  Is  entered  In  a 
pending  action,  "the  plaintiff,  or  if  he  die, 
and  the  cause  of  action  survive.  Us  heir  or 
representative,  may  commence  a  new  action 
within  one  year  after  such  nonsuit";  and  its 
effect,  when  its  terms  are  compiled  with.  Is  to 
cause  the  new  action  to  relate  back  to  the 
commencement  of  the  first  action,  and  to  stop 
the  running  of  the  statute  of  limitations  at 
that  time. 

[2]  It  is  clear  that  the  plaintiff  does  not 
come  within  the  language  of  the  statute,  be- 
cause he  was  not  the  plaintiff  in  the  former 
action,  and  It  does  not  appear  that  Williams, 
who  was  plaintiff,  is  dead,  or  that  the  present 
plaintiff  Is  his  heir  or  representative.  Nor 
is  he  within  the  equity  and  spirit  of  the  stat- 
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ute,  which  ia  based  iq)<»  snbstantlal  Idoitlty 
of  parties,  cause  of  actloA,  and  title,  and  be- 
cause of  these  the  two  actions  are  treated  as 
one  and  the  second  action  as  a  oontlniumce 
of  the  writ  In  the  first  "The  two  salts  must, 
It  is  said,  be  for  substantially  the  same  caus- 
es and  the  parties  In  each  suit  Identical." 
17  R.  O.  Zi.  814;  Hughes  r.  Brown,  88  Tenn. 
678,  13  S.  W.  286,  8  L.  H.  A.  480.  "The  ob- 
ject Is  to  preserve  the  right  of  any  person 
having  it  at  the  time  of  instituting  an  action 
on  his  title."  Long  v,  OrreU,  35  N.  O.  129. 
"Xbe  second  action  must  be  "based  upon  the 
ftame  cause  of  action  and  title."  Martin  t. 
Xoung,  8S  N.  0. 168. 

These  conditions  do  not  exist  in  the  pres- 
ent action,  as  WllliamB,  the  plaintiff  In  the 
former  action,  had  executed  the  deeds,  under 
which  the  plaintiff  in  this  action  claims,  be- 
fore his  action  was  instituted,  and  he  could 
itot,  therefore,  be  claiming  by  the  same  title 
as  the  present  plaintiff. 

Mo  error. 

(174   N.    C.    Mr?) 

HUNT  T.  FIDBLITT  ft  OASUAI/TY  CO.  OF 
NEW  YORK.    (No.  329.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917J 

lNSTmAwcK«=»668(l4)  —  iNDEMwrrr  Irsdb- 

ANCB— JDBT    QUSCTION. 

Evidence  that  plaintiff  employer  notified  de- 
fendant liability  insurance  company  of  an  acci- 
dent to  bia  employ^  one  month  thereafter,  but 
as  soon  as  he  Ifnew  the  employe  Intended  making 
claim,  and  that  defendant  was  noti&ed  when 
•ait  was  started,  and  was  represented  at  the 
trial,  made  jury  questions  whether  provisions  re- 
quiring immediate  notice  of  the  injury  and  foi^ 
warding  of  the  summons  to  the  insurer  were 
complied  with  or  waived. 

Appeal  from  Superior  Court,  OranTlUe 
County;  Kerr,  Judge. 

Action  by  W.  H.  Hunt  receiver  of  the  In- 
ternational Furniture  Company,  against  the 
Fidelity  &  Casualty  Company  of  New  York. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Error. 

The  International  Furniture  Ompany  took 
out  an  employers'  liability'  insurance  policy 
Id  the  defendant  company  to  the  amount  of 
110,000  against  liability  for  damages  on  ac- 
count of  bodily  injuries  or  death  suffered  by 
any  of  its  employ^  while  engaged  in  its  em- 
ployment, with  stipulations. that  the  insured 
should  give  immediate  written  notice  of  any 
accident  sustained  by  an  employ^  to  the  in- 
surer or  to  its  agent  who  had  countersigned 
the  policy,  and  of  any  claim  for  damages  on 
account  thereof,  with  full  particulars,  and  if 
any  suit  should  be  Instituted  against  the  as- 
sured on  account  of  said  accident  it  should 
Immediately  forward  the  siunmons  served  on 
It  to  the  insurer.  The  policy  was  counter- 
signed, "J.  it.  Roller  ft  Sons  Co.,  J.  R.  Hall, 
Mgr."  Thereafter  on  August  11,  1914,  during 
the  life  of  the  policy,  an  employ 4,  R.  I*  In- 
pold,  was  injured.    The  insured  on  Septem- 


ber 12fh  seat  a  written  notice  to  R.  J.  Hall, 
manager  of  the  J.  R.  Roller  ft  Sons  Com- 
pany, who  had  countersigned  the  policy.  It 
did  not,  however,  forward  the  summons  to 
the  defendant's  home  office,  but  there  was 
evidence  by  the  president  and  general  mana- 
ger of  the  assured  that  he  did  not  know  that 
Ingold  was  seriously  injured,  or  that  he  con- 
templated bringing  action  against  the  assnr- 
ed  for  his  injury,  and  that  within  a  few 
hours,  in  less  than  a  day's  time,  after  learn- 
ing this  he  caused  the  bookkeeper  of  the  fur- 
niture company  to  give  notice  in  writing  to 
John  R.  Hall,  manager  of  the  J.  R.  Roller  ft 
Sons  Company,  agents  of  the  defendant  and 
who  had  countersigned  the  policy  of  Insur- 
ance, that  Ingold  had  received  an  Injury,  and 
as  soon  as  Ingold  Informed  him  that  he  ex- 
pected to  hold  his  company  liable  he  caused 
the  written  notice  to  be  given  to  the  defend- 
ant's agents,  and  was  advised  by  said  Hall 
that  he  had  received  and  forwarded  said  no- 
tice to  defendant,  and  that  on  the  same  day 
he  received  a  letter  from  said  Hall,  which 
had  crossed  his  letter  of  the  same  date,  giv- 
ing him  written  notice.  In  which  be  said: 

"Please  let  us  have  report  of  injmr  sustained 
by  Mr.  R.  L.  Ingold  on  August  12  or  15.  Wa 
are  inclosing  report  blank.  JSigned]  J.  R.  Boil- 
er ft  Sons  Co.,  J.  R.  Hall,  Mgr." 

The  witness  further  testified  that  he  did 
not  remember  whether  he  gave  Hall  the  sum- 
mons In  the  action,  but  that  he  told  him 
about  the  suit,  and  kept  him  advised  as  to 
Its  progress,  and  that  Hall  was  present  at 
the  trial  at  which  judgment  was  taken  by 
Ingold  against  the  assured.  The  parties 
agreed  that  the  first  two  Issues  should  be  an- 
swered that  the  policy  was  issued  as  alleged, 
and  that  Ingold  was  injured  while  in  the  em- 
ploytnent  of  the  assured,  and  had  recovered 
judgment  against  it  for  91.606.30.  Tbe  court 
intimated  that  it  would  suggest  that  the 
plaintiff  take  a  nonsuit  but  instead  Instruct- 
ed the  jury  to  find  as  to  the  third  and  fourth 
Issues  "that  the  assured  did  not  give  notice 
of  the  injury  and  claim  of  said  employ^  as 
required  by  the  terms  of  the  policy  to  the  In- 
surer or  Its  agent  and  forward  the  summons 
In  the  action  against  the  assured  to  the  in- 
surer, and  to  find  that  the  plaintiff  was  en- 
titled to  recover  nothing,"  and  rendered  Judg- 
ment accordingly.    Plaintiff  appealed. 

A.  W.  Graham  ft  Son  and  John  W.  Hester, 
all  of  Oxford,  for  appellant  B.  S.  Royster, 
of  Oxford,  for  appellee. 

CLARK,  O.  J.  It  appears  from  the  evi- 
dence that  the  injury  to  Ingold  at  first  ap- 
peared slight,  and  the  assured  did  not  have 
reasonable  ground  to  apprehend  an  action 
for  damages.  And  that  as  soon  as  it  re- 
ceived notice  that  Ingold  intended  to  bring 
action,  written  notice  of  the  injury  and  of 
the  claim  was  at  once  furnished  to  the  coun- 
tersigning agents  of  the  defendant  within  24 
hours,   and   that  when   the  summons  was 
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served  the  said  agents  irere  at  once  notified 
thereof ;  were  kept  informed  of  the  progress 
of  the  action  at  every  step,  and  the  manager 
of  said  agency  was  present  at  the  trial. 
l%ere  was  conflicting  evidence  which  raised 
a  mixed  question  of  law  and  tact,  and  the 
court  should  have  submitted  to  the  Jury  the 
question  whether  there  had  been  compliance 
with  the  terms  of  the  contract,  or  a  waiver 
thereof,  under  proper  InstructlonB. 

It  was  error  to  instruct  the  Jury  to  an- 
swer the  issues  In  favor  of  the  defendant, 

Blnor. 

(174   N.    C.    I£4) 

CASHWELL   V.   FAYETTEVIUUEJ    PEPSI- 
COLA  BOTTLING  CO.     (Na  226.) 

(Supreme  Court  of  Nortji  Carolina.     Oat,  17, 
1917.) 

1.  Neousbnce  *=>2  — Right  to  Rbcoveb  — 
Connection  with  Cacse. 

Before  there  can  be  a  recovery  for  nejiligence, 
It  must  be  shnwn  tbat  the  person  who  is  aousbt 
to  be  held  liable,  aa  the  anther  of  it,  has  omit- 
ted some  legal  duty  which  he  owed  to  the  in- 
jured party. 

2.  Tkial    <8=3l65  —  Nonsuit— Considekation 
OF  Motion— Pkestjmptionb. 

On  motion  to  nonsuit,  the  plaintiff  Is  enti- 
tled to  have  the  evidence  receive  the  construc- 
tion most  favorable  to  bim.  and  to  have  all  nn- 
•  favorable  evidence  rejected. 

3.  NeouoENCX  4=9136(14)  —  QmcsnoRs  roB 

JUBT. 

Evidence  held  to  present  a  jury  question 
whether  defendant  bottling  company  in  putting 
liquids  containing  carbonic  acid  gas  into  bottles 
was  negligent,  with  the  result  that  a  bottle 
burst,  and  fra^mAits  of  glass  caused  plaintiff  to 
lose  his  sight 

4.  Appeal  and  Ebbob  4=>10G0(1)— Habmlbss 
Ebbob— Etidkncb. 

Admission  of  .evidence  that  defendant  com- 
pany had  made  a  change  in  management  for 
Sossible  negligence  of  the  nrior  manager,  who 
ad  nothing  to  do  with  the  actual  filling  of  the 
bottles,  one  of  which  exploded,  was  insufficient 
to  warrant  a  reversal  of  a  judgment  for  plain- 
tiff. 

5.  Negugenck   €=125— Evidence— ADM16S1- 

BIUTT. 

In  action  for  injuries  when  a  bottle  contain- 
ing liquid  charged  with  carbonic  acid  gas  ex- 
ploded, evidence  as  to  other  explosions  of  bot- 
tles similarly  filled  tras  admissible. 

6.  Tbial   <S=s>11S— Abgtjment   or    CotrNSEL— 
PBoPBimr. 

Comments  of  counsel  in  a  negligence  case, 
intended  to  show  what  facts  in  law  would  con- 
stitute negligence,  and  What  was  relevant  evi- 
dence of  such  facts,  made  by  reading  from  a 
prior  Case,  are  proper. 

7.  NKOuoEiroa)  «=3»27— Dinns. 

From  a  contract  of  sale  by  which  defoidant 
sold  the  plaintiff  a  liquid  for  drinking  charged 
with  carbonic  acid  gas,  the  duty  was  Implied 
that  defendant  would  use  care  to  see  that  plain- 
tiff was  not  unduly  exposed  to  the  danger  of 
the  bettles  bursting. 

8.  Negligence  <S=»27  —  Seixeb  of  Goods  — 
Duties. 

A  seller-may  not  have  knowledge  of  a  danger 
lurking  in  his  goods,  but  this  lack  of  knowledge 
may  be  produced  by  bis  failure  to  exercise  prop- 
er care  to  acquire  it,  and  knowledge  is  not  an 
essential  or  requisite  element  of  liability  for  the 
consequence,  if  the  dangerous  character  of  the 
goods  could  be  eliminated  by  the  use  of  that  de- 


gree of  care  which  the  law  requires  ot  him-onder 

the  cireumstances. 

9.  Tbial  4=»252(1>— INstbuctions. 

Abstract  propositions  of  law,  not  pointed  to 
the  facts  of  the  particular  case  or  not  pertinent 
to  them,  very  often  are  misleading,  and  should 
not  be  given  to  a  jury  for  guidance  to  a  correct 
verdict. 

Appeal  from  Superior  Court,  Sampson 
Cbnnty;  Lyon,  Judge. 

Action  by  J.  H.  Cashwell  against  the  Fay- 
etteviUe  P^sl-Cola  Bottling  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afilrmed. 

F.  M,  Wooten,  of  Greenville,  and  Kenhn  & 
Wright,  of  Wilmington,  for  appellant  But- 
ler &  Herring,  of  Clinton,  and  J.  Abner  Bark- 
er, of  Roseboro,  for  appellee. 

WALKER,  J.  The  plaintiff  sued  tor  per- 
sonal Injuries  caused  by  the  buiatlng  of  a 
Pepsi-Cola  bottle,  sold  to  him  by  defendant, 
which  he  was  handling  in  his  business  as  a 
storekeeper.  He  alleged  that  the  explosion 
was  caused  by  the  defendant's  negligence. 
There  was  evidence  tending  to  show  that 
while  the  plaintiff  was  placing  some  of  the 
bottles,  taken  from  a  crate,  on  the  shelves  of 
his  store,  one  of  the  bottles  burst  or  exploded, 
and  so  injured  his  eye  that  he  lost  tiie  sight 
of  it 

The  plaintiff  Insisted  that  the  mere  fact  of 
the  explosion  is  sufficient  to  cany  the  case 
to  the  Jury  under  the  dootrlne  of  res  ipsa 
loquitur,  but  we  understand  that  this  fact 
alone  was  held  to  be  insufiicient  as  evidence 
of  negligence  in  Dail  v.  Taylor,  151  N.  C.  284, 
66  S.  E.  135,  28  L.  B.  A.  (N.  S.)  949,  where  it 
appeared  that  the  plaintiff  in  that  case  had 
been  injured  fey  the  bursting  of  a  Coea-Oola 
bottle. 

[11  Before  there  can  be  a  recovery  for  neg- 
ligence, it  must  be  shown  that  the  person 
who  la  sought  to  be  h^d  liable,  as  the  author 
of  It,  has  omitted  some  legal  duty  which  he 
owed  to  the  injured  party.  Such  breach  of 
duty  could  be  said  to  exist  when  a  vendor 
sells  goods  having  a  latent  defect  of  a  kind 
likely  to  cause  some  physical  injuiy  to  the 
vendee,  and  of  which  the  vendor  was  aware 
or  which  he  should  have  ascertained  by  prop- 
er care  and  attention  (Wharton  on  Negli- 
gence, i  774;  29  Cyc.  pp.  430-481),  and  may 
be  referred  to  the  general  principle  announc- 
ed in  the  notable  case  of  Heaven  v.  Pender, 
11  L.  R.  (1882-83)  p.  608,  Where  it  was  said 
that: 

"Whenever  one  person  is,  by  circumstances, 
placed  in  such  a  position  towards  another  that 
every  one  of  ordinary  sense  who  did  think  would 
at  once  recognize  that  if  he  did  not  use  ordinary 
care  and  skiU  in  his  own  conduct,  with  regard 
to  those  circumstances,  he  would  cause  danger 
of  injury  to  the  person  or  property  of  the  other, 
a  duty  arises  to  use  ordinary  care  and  skill  to  , 
avoid  such  danger."  Dail  v.  Taylor,  snpra. 

Referring  to  this  statement  of  the  prin- 
ciple, it  is  said,  in  that  case,  by  Justice  Hoke: 
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First.  "Considering  tbe  case  In  this  aspect, 
it  is  very  genprniiy  held  that,  in  a  claim  of  this 
character,  a  plaintiff  is  not  required  to  establish 
liis  case  by  direct  proof,  but  the  issue  must  be 
submitted  to  the  jury  whenever  facts  are  shown 
forth  in  evidence  from  which  a  fair  and  rea- 
sonable inference  of  negligence  may  be  made." 

Speaking  to  this  question,  In  Shearman  & 
Redfield  on  Negligence,  S  58,  the  authors  say: 
"The  plaintiff  is  not  bound  to  prove  more  than 
enough  to  raise  a  fair  presumption  of  negli- 
gence on  the  part  of  the  defendant  and  of  result- 
ing injury  to  himself.  Having  done  this,  he  is 
entitled  to  recover,  unless  the  defendant  pro- 
duces evidence  to  rebut  the  presumption.  It  has 
sometimes  been  held  not  sufficient  lor  the  plain- 
tiff to  establish  a  probability  of  the  defendant's 
default,  but  this  is  going  too  far.  If  the  facts 
proved  render  it  probable  that  the  defendant 
violated  its  duty,  it  is  for  the  jury  to  decide 
'  whether  it  did  so  or  not.  To  bold  otherwise 
would  be  to  deny  the  value  of  circumstantial 
evidence.  As  already  stated,  the  plaintiff  is  not 
required  to  prove  his  case  beyond  a  reasonable 
doubt,  though  the  facts  shown  must  be  more 
consistent  with  the  negligence  of  the  defendant 
than  the  absence  of  it.  It  has  never  been  sug- 
gested tliat  evidence  of  negligence  should  be  direct 
and  positive.  In  the  nature  of  the  case,  the 
plaintiff  must  labor  under  difficulties  in  proving 
the  fact  of  negligencej  and,  as  that  fact  is  al- 
ways a  relative  one,  it  is  susceptible  of  proof 
by  evidence  of  circumstances  bearing  more  or 
less  directly  on  the  fact  of  negligence — a  kind  of 
evidence  which  might  not  be  satisfactory  in  oth- 
er classes  of  cases  o^en  to  clear  proof.  This  is 
on  the  general  principle  Of  the  law  of  evidence 
which  holds  that  to  be  sufficient  and  satisfactory 
evidence  which  satisfies  an  unprejudiced  mind." 

This  statement  is  cited  with  approval  in 
the  opinion  of  the  court  in  Fitzgerald  v. 
Railroad,  141  N.  O.  530-534,  54  S.  R  391,  893, 
e  L.  R.  A.  (N.  S.)  337,  and  In  that  case  It  was 
held  as  follows: 

"Direct  evidence  of  negligence  is  not  required, 
but  the  same  may  be  inferred  from  acts  and  at- 
tendant circumstances;  and  if  the  facts  proved 
establish  the  more  reasonable  probability  that 
the  defendant  has  been  guilty  of  actionable  neg- 
ligence, the  case  cannot  be  wiOidrawn  from  the 
jury,  though  the  possibility  of  accident  may 
arise  on  the  evidence.  There  are  instances 
where  this  requirement  is  met  by  simply  prov- 
ing the  occurrence  and  the  resultant  injury,  a 
doctrine  which  finds  expression  in  the  phrase, 
res  ipsa  loquitur,  and  which  has  been  considered 
and  applied  in  several  recent  decisions  of  this 
court,  as  in  Fitzgerald's  Case,  supra ;  Ross  v. 
Cotton  Mills,  140  N.  C.  115  [52  S.  E.  121,  1 
L.  R.  A.  (N.  S.)  298] ;  Stewart  v.  Carpet  Co., 
138  N.  C.  60  J50  S.  E.  562] :  Womble  v.  Gro- 
cery Co.,  135  N.  C.  474  [47  S.  E.  493]." 

Discussing  the  principle  res  ipsa  loquitur, 
It  Is  said  In  Labatt  on  Master  and  Servant, 
I  843,  quoted  with  approval  in  some  of  the 
rases  referred  to: 

"The  rationale  of  the  doctrine  is  that  in  some 
cases  the  very  nature  of  the  occurrence  may,  of 
itself,  and  through  the  presumption  it  carries, 
supply  the  requisite  proof ;  it  is  applicable 
when,  under  the  circumstances  shown,  the  acci- 
dent presumably  would  not  have  happened  if 
due  care  had  been  exercised.    The  essential  im- 

Eort  is  that,  on  the  facts  proved,  tbe  plaintiff 
as  made  out  a  prima  fade  case  without  direct 
-   proof  of  negligence." 

It  was  contended  by  the  plaintiff  In  Dall 
y.  Taylor,  supra,  that  the  authorities  we 
have  cited  above  applied  to  his  case,  and  the 
mere  bursting  of  the  bottle  was 'sufficient  to 


show,  prima  fade  at  least,  that  there  was 
negligence  on  the  part  of  the  defendant; 
but  this  court  thought  that  the  adoption  ot 
that  view  of  the  law  would  not  be  safe,  and 
that  some  additional  evidence  should  he  re- 
quired to  make  out  a  prima  facie  case  for 
the  plaintiff.  It  was  ruled,  tliough,  that 
where  It  appeared  that  bottles  of  tbe  defend- 
ant fined  with  Ooca-Cola  had  exploded  on 
other  occasions,  under  similar  circumstances, 
It  was  evidence  sufficient  to  be  submitted  by 
the  court  to  the  jury  on  tbe  question  of  neg- 
ligence, as  It  was  not  merely  conjectural, 
but  formed  a  basis  for  a  reasonably  safe  in- 
ference that  the  defendant  had  not  exer- 
cised that  degree  of  care  which  the  law  ex- 
acted of  him  under  the  circumstances,  and 
was  proof  of  that  kind  of  probability  as  to 
the  conduct  of  the  defendant  which  was  men- 
tioned in  the  decisions  of  the  court  already 
cited  and  quoted  from.  This  principle  of 
the  law  has  been  dearly  recognized  and  ap- 
plied in  numerous  cases.  In  Simpson  v. 
Lumber  Co.,  133  N.  C.  at  pages  101  and  102, 
45  S.  E.  472,  we  said : 

"Where  'the  plaintiff  shows  damage  resulting 
from  the  defendant's  act,  which  act,  with  tbe 
exercise  of  proper  care,  does  not  ordinarily  pro- 
duce damage,  he  makes  out  a  prima  fade  case 
of  negligence  which  cannot  be  repelled  but  by. 
proof  of  care  or  of  some  extraordinary  accident 
which  renders  care  useless.'  Aycock  v.  Bail- 
road.  89  N.  C.  321 ;  Lawton  v.  Giles,  90  N.  C. 
374;  Piggot  v.  R.  R.,  64  E.  C.  L.  228;  Craft 
V.  Timber  Co.,  182  N.  C.  151  [43  S.  E.  597] : 
Ins.  Co.  V.  R.  R.,  132  N.  C.  75  [43  S.  E.  548]. 
In  Aycock  v.  R.  R.,  89  N.  C.  329,  the  court, 
through  Smith,  C.  J.,  says:  'A  numerous  array 
of  cases  are  cited  in  the  note  (2  A.  and  E.  R.  B. 
Cases,  271)  in  support  of  each  side  of  the  ques- 
tion as  to  the  party  upon  whom  rests  tbe  bur- 
den of  proof  of  the  presence  or  absence  of  negli- 
gence, where  only  the  injury  is  shown,  in  tbe 
case  of  fire  from  emitted  sparks.' " 

See,  also,  Currie  v.  Railroad  Co.,  166  N. 
0.  419,  72  S.  E.  488,  and  the  more  recent 
case  of  Simmons  v.  John  L.  Roper  Lumber 
Co.,  93  S.  E.  736,  at  this  term. 

It  Is  contended  by  the  defendant,  though, 
that  the  class  of  cases  referring  to  the  emis- 
sion of  sparks  from  railroad  locomotives  does 
not  apply  here;  but  we  do  not  see  why  it 
does  not,  when  there  is  added  to  the  fact  of 
the  explosion  proof  of  similar  occurrences, 
and  the  further  fact,  which  Is  not  draied, 
that.  In  almost  the  largest  majority  of  in- 
stances where  filled  bottles  are  sold  In  the 
trade,  there  have  been  no  sadi  explosions. 
T*e  fact  last  mentioned  leads  fairly  and  rea- 
sonably to  the  conclusion  that  there  was 
something  wrong,  or  a  failure  to  exercise 
due  care.  In  the  filling  of  the  bottles  which 
did  e:9lode.  As  the  pressure  came  from 
the  Inside,  the  explosions  have  taken  place 
outwardly,  and  scattered  fragmmts  of  the 
broken  glass  In  every  direction.  A  joiy 
might  form  more  than  a  mere  conjecture 
or  a  guess  that  the  bottle  had  l>een  Improp- 
erly and  carelessly  diarged  with  the  car- 
bonic add  gas.  We  do  not  see  how  tbe 
pressure  from  exploding  gas  could  be  other- 
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wise  than  outwardly,  and  the  manner  In 
which  the  bottle  exploded,  and  the  effect  of 
the  explosion,  show  that  the  force  applied 
to  the  walls  of  the  bottle  was  Internal,  and 
there  was  nothing  there  that  could  have 
produced  the  explosion  except  the  gas.  It 
will  be  well  here  to  refer  to  the  testimony. 
Will  Harrison  testified: 

"I  work  for  defendant;  have  been  Its  bottler 
for  10  years.  I  and  the  other  boy  that  works 
there  handle  all  the  bottles.  When  a  ear  of  bot- 
tles come  to  the  depot  we  take  them  out  of 
the  car,  inspect  them  one  by  one,  and  put  them 
in  the  cratea,  with  racks — each  bottle  is  in  a  rack 
to  itself.  We  throw  defectiye  bottles  away. 
We  then  carry  the  good  ones  to  the  storehouse 
and  store  them  away  until  we  get  ready  to  use 
them.  We  take  them  out  and  wash  them,  rinse 
them,  and  put  them  in  boxes,  and  carry  them 
over  to  lie  machines.  When  we  are  washing 
them  we  look  through  for  broken  or  defective 
bottles,  and  throw  them  away.  None  of  them 
are  washed  by  machinery.  When  we  are  ready 
to  fill  the  bottles  we  examine  them  again  and 
throw  away  all  defective  ones.  •  *  *  I  han- 
dle the  bottles  carefully.  I  am  as  careful  as  I 
can  be.  After  I  have  the  bottles  filled,  I  take 
four  at  a  time,  hold  them  between  me  and  a 
light,  look  for  cracked  bottles  and  trash,  and 
set  all  defective  bottles  aside.  I  never  let  a 
defective  bottle  go  through  the  plant  if  I  know 
it.  I  am  instructed  to  look  over  the  bottles 
and  set  the  bad  ones  aside.  I  was  bottlincr  for 
the  defendant  all  of  the  summer  and  fall  of 
1914.  No  one  else  bottled  while  I  was  there. 
•  •  •  We  do  not  bottle  every  day,  but  we 
do  in  the  summer  and  faU.  I  get  sick  some- 
times; cannot  tell  who  bottles  when  I  em  sick. 
In  the  carbonator  there  la  water  and  gas,  at 
the  same  pressure  of  76  pounds.  The  gas  from 
the  drum  makes  the  pressure.  You  can  get  as 
high  as  200  pounds  of  gas  from  the  drum.  You 
could  get  the  gauge  so  that  you  could  get  too 
much  ga«.  ♦  ♦  •  I  have  noticed  in  opening 
Pepsi-Cola  that  if  it  is  not  quite  full  it  makes 
a  louder  noise  thnn  if  it  ia  fuIL  This  is  caused 
by  gas  in  the  bottle." 

If  there  is  no  reliable  evidence  la  this 
record  of  what  cansed  the  explosion,  and 
that  the  cause  was  an  irresistible  force 
from  within,  which  force  was  the  expansion 
of  the  gas  or  an  excessive  quantity  of  It, 
there  can  be  no  possible  way  of  proving  it 

[2,  S]  On  a  motion  to  nonsuit,  the  plain- 
tiff Is  entitled  to  have  the  evidence  receive 
the  construction  most  favorable  to  him,  and 
to  have  rejected  all  that  is  unfavorable,  so 
that  the  portion  of  it  whldi  tends  to  support 
his  case  may  alone  be  taken  into  account. 
Thus  viewed,  we  are  of  the  opinion  that 
there  was  evidence  of  negligence,  which  was 
properly  left  to  the  jury  by  the  court,  under 
correct  instructions. 

[4,  tl  We  do  not  think  that  the  evidence  as 
to  the  single  change  of  management  is  suffi- 
cient to  Justify  a  reversal.  The  witness 
stated  that  "the  management  was  changed 
only  once;  Mr.  Hooker  purchased  the  busi- 
ness in  February,  and  pat  a  new  manager 
there,  and,  in  1916,  Mr.  Hooker  put  Mr. 
Parsons  there,"  but  we  do  not  comprehend 
how  there  was  any  harm  done,  even  If  there 
was  a  change,  as  it  does  not  appear,  even 
Inferentially.  that  it  was  made  because  of 
any  negligence  of  Hooker  or  Parsons.    They 


did  not  handle  the  bottles  personally,  nor 
was  any  fault  in  connection  with  the  ex- 
plosion imputed  to  them.  The  evidence  as 
to  the  many  explosions  was  clearly  admis- 
sible.   Dall  V.  Taylor,  supra. 

[61  The  comments  of  Mr.  Butler  on  that 
case  before  the  Jury  were  legitimate  and 
proper,  as  they  were  intended  to  show  what 
facts,  in  law,  would  constitute  negligence, 
and  what  was  relevant  evidence  of  those 
facts.  He  was  not  reading  the  facts  in  that 
case  for  the  purpose  of  showing  how  the 
Jury  should  find  the  facts  to  be  in  this  case. 
The  court  said  in  Horah  v.  Knox,  87  N.  G. 
483: 

"We  are  unable  to  see  upon  what  grounds  the 
course  pursued  in  the  argument  of  counsel,  in 
the  particular  made  the  subject  of  exception, 
can  be  deemed  an  abuse  of  the  right  expressly 
given  by  statute  'to  argue  to  the  jury  the  whole 
case,  08  well  of  law  as  of  fact'  (Rev.  Code,  c. 
31,  §  57,  par.  15),  and  more  especially  under 
the  enlarged  privilege  conferred  by  a  more  re- 
cent statute  (Acts  1874-75,  c.  144).  as  interpret- 
ed in  State  v.  Miller,  75  N.  C.  73.  It  is  true 
that  the  statement  of  facts  contained  in  an  ad- 
judicated case  cannot  be  read  to  the  jury  aS' 
evidence  of  their  existence  in  another  cause,  as 
pertinent  to  a  pending  inquiry,  as  is  declared  in 
Riason  V.  Pelletier,  82  N.  C.  40;  nor  can  the 
writings  and  opinions  of  medical  experts  con- 
tained in  a  written  treatise  be  used  as  evidence 
before  a  jury.  Melvin  v.  Easley,  46  N.  C.  380 
[62  Am.  Dec  171];  Huftman  v.  aick,  77  N. 
C.  55.  But  the  reading  of  the  reported  case 
was  not  for  such  purposes,  but  to  Illustrate  a 
principle  of  law  based  upon  the  supposed,  though 
they  may  have  been  actual,  facts,  decided  by  a 
court  of  high  authority.  Without  the  facts,  the 
principle  expressed  in  an  abstract  form  would 
be  of  httle  value  in  instructing  the  Judicial  mind. 
All  treatises  upon  the  law  illustrate  a  legal  prop- 
osition and  challenge  its  acceptance  as  correct 
by  reciting  the  facts  and  material  circumstances 
under  which  it  has  been  held,  and  the  practice 
of  reading  from  them,  as  from  the  report  of 
adjudged  cases,  is  universal  and  unquestioned 
in  an  argument  upon  a  point  of  law  arising  in 
the  course  of  the  trial.  The  privilege  of  counsel 
may  be  abused,  but  unless  grossly  abused,  the 
corrective  must  be  left  in  the  hands  of  the  judge 
who  presides  and  conducts  the  trial,  in  the  ex- 
ercise of  bis  sound  discretion." 

That  case  has  since  been  frequently  ap- 
proved. In  Betts  T.  Telegraph  Co.,  167  N;  (X 
at  page  81,  83  S.  B.  at  page  166,  It  is  said: 

"The  objection  to  Mr.  Catling's  statement  to 
the  court  of  the  facts  in  Spence  v.  Telegraph 
Co.,  which  was  decided  here  by  a  per  curiam  or- 
der, is  not  tenable.  Counsel  was  addressing 
the  court  upon  a  question  of  law  and  trying  to 
show  the  similarity  between  the  facts  of  that 
case  and  those  of  this  one,  for  the  purpose  of 
arguing  to  the  court  that  Spence's  Case  was  an 
authority  for  the  position  he  had  taken  during 
the  trial  of  this  case  below.  Counsel  was  acting 
strictly  within  bis  rights,  and  the  cases  of 
Horah  v.  Knox,  87  N.  C.  483,  Harrington  v. 
Wadesboro,  153  N.  C.  437  [69  S.  B.  3991,  Chad- 
wick  V.  Kirkman,  159  N.  C.  259  [74  8.  E.  96^, 
and  State  v.  Corpening,  157  N.  C.  623  [73  S.  B. 
214,  38  L.  R.  A.  (N.  S.)  1130],  fully  sustain 
the  ruling  of  the  court.  In  those  cases  the  coun- 
sel was  reading  Uie  facta  of  another  case  to  the 
jury  for  the  purpose  of  applying  the  law  of  the 
case  to  the  one  in  hand,  and  it  was  held  proper 
for  him  to  do  so." 

It  was  not  improper  in  the  Judge  to  state 
to  the  Jury  that  it  appeared  that  plaintiff 
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was  Injifted  by  the  bnrstlngr  of  the  bottle, 
because  there  waa  no  serious  dispute  as  to 
its  being  the  cause  of  the  injury,  but  he  cor- 
rectly told  the  jury  that  it  amounted  to  noth- 
ing unless  It  was  caused  by  deffendant's  neg- 
ligence. How  could  the  defendant  have  been 
harmed  by  such  a  statement  from  the  court? 
We  have  commented  already  upon  some  of 
the  other  exceptions,  in  passing  on  the  mo^ 
tion  to  nonsuit  The  testimony  of  Harrison 
as  to  the  care  he  used  in  the  examination  of 
bottles  for  the  detection  of  flaws  likely  to 
cause  explosions,  and  the  rejection  of  the 
suspicious  ones,  afforded  some  additional 
proof  to  that  of  the  accident  in  connection 
with  the  explosion  itself,  and  the  other  ex- 
plosions that  had  taken  place  in  the  ware- 
house and  elsewhere  to  show  negligence. 
There  can  be  no  doubt  that  adequate  care 
should  have  been  used  by  the  defendant  in 
examining,  inspecting,  or  testing  the  bottles 
previously,  to  discover  any  defects  liable  to 
cause  an  explosion,  or  to  increase  the  proba- 
bility of  one,  and  to  "snlfT'  the  bottles,  for 
the  purpose  of  expelling  the  air,  in  order 
that  they  inight  be  properly  filled  and  charg- 
ed with  the  gas,  but  the  latter  Is  of  an  ex- 
plosive character,  and  should  be  carefully 
handled,  so  that  an  excessive  quantity  may 
not  be  introduced,  for  in  such  a  case  a  slight 
rise  of  temperature  might  produce  sufficient 
expansion  of  the  gas  to  cause  precisely  what 
happened  in  this  case. 

The  great  care  exercised  by  Harrison,  in 
his  inspection  and  search  for  cracks  or  flaws, 
tends  to  prove  that  the  explosion  came  from 
the  inside  and  not  because  of  any  defect  in 
the  bottle,  and  resulted  from  a  too  careless 
use  of  the  gas,  or  from  an  overcharge  of  it 

[7]  From  the  c<mtract  of  sale  with  the  de- 
fendant, the  duty  was  implied  that  the  seller 
of  the  Pepsi-Cola,  put  up  in  bottles  and  heav- 
ily charged  with  a  dangerous  and  explosive 
substance,  such  as  carbonic  add  gas,  would 
use  care  and  diligence,  proportional  to  the 
risk  of  injury,  to  see  that  his  customer  was 
not  unduly  exposed  to  the  danger  of  the  bot- 
tles bursting  and  inflicting  personal  Injury. 
The  law  is  thus  stated  in  29  Cy&  at  pages 
479,  480: 

"The  manufacturer  or  vendor,  who  deals  with 
an  article  imminently  dangerous  in  kind,  owes 
to  the  public  a  positive  and  active  duty  of  em- 
ploying care,  skill,  and  diligence  to  limit  that 
danger.  In  such  case,  the  liability  does  not 
rest  upon  the  gronnd  of  warranty,  although  a 
warranty  may  afford  an  element  of  the  tort,  by 
putting  the  party  injured  oS  his  guard  and  so 
rendering  the  negligence  effective.  Nor  does  it 
depend  on  privity  of  contract;  but  arises  from 
a  duty  not  to  expose  the  public  to  danger.  Arti- 
cles of  the  kind  under  consideration  are  dan- 
gerous chemicals,  explosives,  poisons,  or  danger- 
ous drngs.  But  where  the  proper  care  has  been 
used  no  liability  attaches,  nor  where  the  injury 
occurs  through  a  use  of  the  article  other  than 
that  for  which  it  was  furnished." 

It  is  said,  at  page  478,  that  the  duty  of 
the  seller  to  exercise  proper  care  in  respect 


to  dangevoas  articles  is  enhanced  In  the  case 
of  those  persons  with  whom  he  has  contract- 
ed, and  If  the  wrongful  act  be  not  imminent- 
ly dangerous  to  life  or  property,  the  negli- 
gent vendor  is  liable  only  to  the  party  with 
whom  he  has  a  contractual  relation.  But 
however  this  may  be,  we  think  that  in  tliis 
case  there  was  some  evidence  for  the  Jury 
on  the  question  utt  negligence — and  even 
strong  evidence — that  the  bottle  was  exces- 
sively filled  with  gas. 

There  was  no  sufficient  evidence,  in  law,  to 
show  any  contributory  negligence  of  the 
plaintiff.  No  obvious  danger  was  presented 
to  him  is  the  presence  of  which  he  continued 
to  handle  the  bottles,  when  a  man  of  ordina- 
ry prudence  and  discretion  would  have  re- 
frained from  doing  so.  He  liad  the  right  to 
rely  on  the  assurance  that  the  defendant  had 
performed  its  duty,  and  so  inspected  and  fill- 
ed the  bottle  as  to  prevent  any  such  catas- 
trophe as  has  resulted  in  the  loss  of  his  eye^ 
or,  at  least,  reduced  the  danger  to  such  a. 
minimum  as  could  be  attained  by  the  exer- 
cise of  proper  care  and  caution. 

[I]  A  seller  may  not  have  knowledge  of  a 
danger  lurking  in  his  goods,  but  this  lack  of 
knowledge  may  be  produced  by  his  failure  to 
exercise  proper  care  to  acquire  it,  and  knowl- 
edge is  not  an  essential,  or  requisite,  element 
of  liability  for  the  consequence,  if  the  dan- 
gerous character  of  Qie  goods  could  be  ^Iml- 
nated  by  the  use  of  that  degree  of  care  which 
the  law  requires  of  him  under  the  circum- 
stances. 

[I]  Abstract  propositions  of  law,  not 
pointed  to  the  facts  of  the  particular  case  or 
not  pertinent  to  them,  very  often  are  mis- 
leading, and  should  not  be  given  to  a  Jury 
for  guidance  to  a  correct  verdict  There  are 
some  other  exceptions,  but  we  think  that  we 
have  fully  covered  the  ground  with  respect  to 
those  having  any  merit  The  material  Issues 
and  contentions  of  the  respective  parties 
were  carefully  set  forth  by  the  learned  judges 
and  his  charge  to  the  jury  Is  free  from  any 
just  criticism.  He  was  entirely  fair  to  both 
parties,  and  so  put  the  case  before  the  jury 
that  there  could  be  no  possible  misconception 
as  to  the  real  subject  of  inqnliy,  or  as  to  the 
evidence  and  the  law  bearing  thereon.  We 
are  disposed  to  believe  that,  upon  all  the  is- 
sues, the  court  was  more  than  fair  to  the 
defendant  and  the  latter  has  no  reasonable 
grounds  for  complaint  The  charge  embrac- 
ed every  essential  feature  of  negligence  con- 
tributory negligence,  assumption  of  risks, 
and  damages,  and  applied  the  law  correctly 
In  every  instance. 

We  have  discovered  no  error  In  the  case  or 
record,  and  must  therefore  decline  to  dlsmin 
the  action  or  award  a  new  trial,  foe  which 
the  defendant  has  asked. 

No  error. 
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(174   N.    C.    361) 

FIRST  NAT.   BANK  OV  LUMBBRTON  v. 
McCASKIIIi  et  vx.    (No.  287.) 

(Supreme  0>urt  of  North  Carolina.     Oct  24, 
191T.) 

1.  JUDGMUNT       «=a707  —   COKOLUBIVENESS   — 
ThTKD    "P  A.ttTTBH 

The  general  rule  that  Judgments  are  bind- 
ing only  on  parties  and  privies  is  subject  to 
several  exceptions,  and  especially  where  the 
judgment  is  in  rem. 

2.  JUDOMBNT       «=»712— OONOLUSrVKNEBB— IH- 
TBODOOnOK  IN  BVIDKNCK. 

A  doeree  that  a  conveyanct  vt&n  in  fraud 
of  creditors  and  an  order  directing  the  roister 
of  deeds  to  make  entry  that  the  deed  was  null 
and  void  and  'canceled  were  competent,  but  not 
conclusive,  evidence  in  a  suit  by  a  subsequent 
creditor  to  set  aside  the  conveyance,  being  in 
the  nature  of  an  admission  which  it  is  incum- 
bent upon  defendant  to  rebut. 

8.   JUDOMSNT  «=»712— CSORCLTJSIVBNEdS— COM- 
PTTKnCT  AS  BVIDKKCB. 

A  decree  in  favor  of  a  defendant  in  an  ac- 
tion to  set  aside  a  conveyance  aa  in  fraud  of 
creditors  is  not  competent  evidence  for  defend- 
ant in  an  action  by  a  subsequent  Creditor  to 
set  aside  such  conveyance. 

Hoke  and  AOen,  JJ.,  dissenting. 

Appeal  from  Superior  (^nrt,  Cumberland 
County;  Cbnaor,  Judge. 

Suit  by  the  First  National  Bank  of  Lum- 
berton  against  A.  L.  McCasklU  and  wife. 
Court  sustains  objection  to  plaintiff's  evi- 
dence, and  plaintiff  appeals.    Brror. 

In  February,  1911,  the  defendant  McCasklU 
became  indebted  to  the  plaintUC  on  a  note 
for  fl,000  and  interest  On  default,  Judg- 
mtaat  was  obtaliled  thereon  at  September 
term,  1915,  of  Cumberland,  and  the  execution 
thereon  was  returned  unaatiaOed.  By  deed 
dated  July  29,  1913,  McCJasklil  conveyed  to 
his  wife  all  the  property  owned  by  him 
which  was  registered  in  Cumberland  Septem- 
ber 27,  191.3.  This  deed  is  attecked  by  the 
plalntiir  as  being  in  fraud  of  Its  rights  as  a 
creditor  of  McCasklU  at  the  time  of  Its  exe- 
cution and  registration.  After  proving  the 
indebtedness  to  the  plaintiff  as  alleged  in  the 
complaint,  the  plaintiff  introduced  the  record 
of  a  Judgment  obtained  in  the  United  States 
District  Court  in  the  Eastern  District  of 
North  CaroUna  by  the  Cltlaens'  Bank  of  Nor- 
folk, Va.,  against  said  McCasklU,  showing 
service  of  summons  on  September  13,  1913, 
and  that  judgment  was  rendered  for  the  sum 
of  $10,000.  It  was  two  weeks  thereafter  that 
the  alleged  fraudulent  deed  was  filed  for  reg- 
istration. It  was  in  evidence  that  said  deed 
covered  all  the  lands  McCasklU  owned.  In 
addition  to  unsecured  debts,  it  was  shown 
that  McCasklU  was  also  indebted  to  the  Jef- 
ferson Standard  Life  Insurance  Company 
and  otbMS  In  mortgages  aggregating  about 
$14,000.  On  the  issue  of  fraud  in  said  deed, 
and  also  to  prove  knowledge  of  its  fraudulent 
character  by  the  feme  defendant,  the  plain- 
tiff put  in  evidence.  In  proof  of  its  allegation 
in  the  complaint,  a  certified  copy  of  the  rec- 


ord In  the  federal  court  In  the  above  suit,  en- 
titled Citizens'  Bank  of  Norfolk,  Va.,  v.  A,  L. 
McCasklU  and  His  Wife  (these  defendants), 
wherein  that  court,  B.  G.  Connor,  judge,  aft- 
er full  hearing  and  argument  by  counsel  on 
both  sides,  entered  a  decree  that  the  deed  In 
dispute  "was  executed  by  the  defendant  Mc- 
CasklU for  the  purpose  and  with  the  Intent 
of  hindering  and  delaying  and  defeating"  the 
plaintiff  therein  in  the  collection  of  its  judg- 
ment of  $10,000;  and  further: 

"That  the  defendant  Nancy  McOaSkill,  the 
grantee  in  sud  deed,  knew  of  the  said  nur^ose 
and  intent  of  the  defendant  A.  L.  McCasklU." 

It  was  further  adjudged  In  said  decree  that 
said  deed  was  "nuU  and  void  and  of  no  ef- 
fect," as  against  the  Norfblk  bank.  There 
was  also  an  order  in  that  suit,  duly  recorded 
in  the  office  of  the  register  of  deeds  of  Cum- 
berland, Erecting  him  to  make  an  entry  to 
the  effect  that  anch  deed  had  been  declared 
null  and  vdd  and  was  therefore  canceled.  A 
certified  copy  thereof  has  also  been  filed  In 
the  office  of  the  clerk  of  the  snperlor  court  of 
Oumberlaad,  together  with  a  fnU  transcript 
of  the  record  In  the  federal  court  Hie  Judge 
below  sustained  the  defendant's  objection  to 
this  evidence,  and  the  i^alntlft  excepted. 

Rose  &  Rose,  of  FayettevlUe,  for  appeUant 
Sinclair,  Dye  it  Ray,  of  FayettevUle,  for  ap- 
pellees. 

(TliARK,  0.  3.  (after  stating  the  facts  as 
above).  [1]  Tbe  general  rule  that  judgments 
are  binding  only  on  parties  and  privies  is  sub- 
ject to  several  exceptions,  and  cspedally 
where  the  Judgment  is  in  rem.  Qreenleaf  Ev. 
(Lewis'  Ed.)  I  S25,  p.  823;  Bigelow  on  Est<^ 
pel  (6th  Ed.)  221,  229.  In  Bnnls  v.  Smith,  14 
How.  400,  14  L.  Ed.  472,  in  which  the  WUl  of 
Gen.  Kosciusko  and  the  genealogy  of  his 
family  were  in  question,  the  United  States 
Supreme  Court  held: 

"The  documentary  proofs  in  this  cause,  from 
the  orphans'  court,  of  the  genealof^r  of  the 
Kosciusko  family,  and  of  the  coUateral  relation- 
ship of  tbe  persona  entitled  to  a  decree,  and  also 
of  the  wills  of  [Oeu.]  Kosciusko,  are  properly 
in  evidence  in  this  suit.  The  record  from  Grodno 
is  judicial;  not  a  judgment  inter  partes,  but 
a  foreign  judgment  in  rem  Which  Is  evidence 
of  the  facts  adjudicated  against  all  the  world." 

It  may  be  of  Interest  to  note,  in  passing, 
that  Kosciusko  was  the  famous  PoUsb  pa- 
triot who,  coming  to  this  country  in  our  Rev- 
olution, became  adjutant  on  Washington's 
staff,  and  at  the  end  of  the  war  was  made  a 
brigadier  general  and  voted  a  donation  of 
land  by  Congress.  In  1703  he  became  general 
In  chief  of  the  Poles  in  their  war  against 
Russia,  Austria,  and  Prussia  at  the  second 
partition  of  their  unfortunate  country.  His 
statue  stands  on  the  square  opposite  the 
White  House  at  Washington. 

In  line  with  these  principles  of  law  this 
court  held  in  Latham  t.  Wlswall,  87  N.  C. 
294,  that  a  decree  for  the  sale  of  the  estate 
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of  a  lunatic  for  the  payment  of  debts  was  a 
decree  in  rem,  and  creditors  are  bound  by  it 
though  not  parties  to  the  proceeding.  In 
Bank  v.  Com'rs,  116  N.  C.  339,  21  S.  E.  410, 
it  was  held  that  a  decree  in  a  suit  by 
Railroiid  Co,  V.  Town  of  Oxford  on  the 
validity  of  a  bond  issue  was  binding  on  the 
commissioners  in  a  subsequent  suit  against 
them  by  the  holder  of  certain  of  these  bonds, 
though  the  parties  to  the  second  suit  were 
not  those  in  the  first  suit  In  Sly  .t.  Hunt, 
159  Mass.  151,  34  N.  E.  187,  211*  B.  A.  680, 
38  Am.  St.  Rep.  403,  it  was  held  that  a  pro- 
bate of  a  contested  will  is  conclusive  as 
against  the  world. 

[2,  3]  The  decree  of  the  federal  court,  ad- 
Judging  that  this  identical  conveyance  was 
made  by  the  defendant  in  fraud  of  creditors, 
is  C(Hni)etent  evidence,  though  not  conclusive. 
A  Judgment  is,  so  to  speak,  a  quasl'admlsslon 
on  the  part  of  the  party  against  whom  it  is 
rendered.  It  Is  at  least  evidence  against 
him  which  it  is  incumbent  upon  him  to  re- 
but. It  would  not  be  competent  for  tiim  if 
the  Judgment  was  in  his  favor,  as  the  plain- 
tiff was  not  a  party  to  that  action.  But  it 
is  evidence  against  the  defendant.  Such 
Judgment  cannot  be  pleaded  as  an  estoppel, 
nor  is  it  conclusive  against  the  defendant 
But  this  Judgment,  being  in  rem,  is  evidence. 
Just  as  a  Judgment  of  a  criminal  offense 
could  be  so  used.  In  re  Skinner  (D.  0.)  97 
Fed.  190,  held  that  a  Judgment  rendered  by  a 
state  court  in  which  the  bankrupt,  his  wife, 
and  the  trustee  were  all  parties,  finding  that 
a  conveyance  by  the  bankrupt  to  Ills  wife 
was  fraudulent  as  to  creditors  and  shoiild 
be  set  aside,  was  conclusive  evidence  to  that 
effect  in  the  bankrupt  court  on  an  applica- 
tion for  his  discharge,  which  was  opposed  by 
creditors  on  the  ground  that  such  conveyance 
was  a  concealment  of  assets.  The  deed  de- 
clared void  as  to  one  creditor  is  void  as  to 
all  the  creditors  then  existing.  Hoke  v. 
Henderson,  14  N.  C.  12,  which  Is  quoted  in 
Clement  v.  Cozart,  112  N.  0.  422, 17  S.  £.  486, 
which  holds  that: 

"A  voluntary  conveyance,  where  the  grantor 
did  not  Bt  the  time  of  the  grant  retain  property 
fully  sufficient  aud  available  for  the  satisfac- 
tion of  his  then  creditors,  is  fraudulent  in  law 
as  to  existing  creditors.  And  if  such  convey- 
ance shall  be  declared  void  at  the  suit  of  an 
existing  creditor,  all  creditors,  those  existing  at 
the  execution  of  the  conveyance,  and  all  sub- 
sequent creditors,  will  be  entitled  to  come  in 
and  participate  in  the  fund  arising  from  a  sale 
of  the  property,  subject  to  priorities  and  to  the 
maxim,  'Vigilantibus  non  dormientibus  leges 
subvenient'  ' 

To  same  purport  1  Moore  on  Fraudulent 
Conveyances,  70,  and  2  Do.  576.  In  Sibley  v. 
Stacey,  53  W.  Va.  292.  44  S.  E  420,  it  was 
held  that  a  decree  adjudging  a  conveyance 
fraudulent  and  void  as  to  one  creditor  inures 
to  the  benefit  of  all  other  creditors  in  the 
same  class.  In  Curlee  v.  Bembert,  37  S.  0. 
214,  15  S.  E.  954,  It  was  held  that  a  convey- 


ance cannot  be  void  as  to  one  creditor  and 
valid  as  to  another  creditor  in  the  same  class. 
In  Savage  v.  Knight,  92  N.  C.  493,  53  Am. 
Bep,  423,  it  was  held  that  "a  deed  fraudu- 
lent and  void  as  to  one  creditor  is  void  as  to 
all."  To  the  same  purport,  Eppright  t. 
Kauffman,  90  Mo.  26,  1  S.  W.  736: 

"A  record  may  also  be  admitted  in  evidence 
in  favor  of  a  stranger,  against  one  of  the  par- 
ties, as  containing  a  solemn  admission  or  judi- 
cial declaration  by  such  party  in  regard  to  a 
certain  fact."  Greenieaf,  Ev.  (Lewis'  E^d.)  { 
527a,  p.  825. 

In  11  A.  ft  E.  (2d  Ed.)  391,  it  is  said: 
"Where  there  is  jurisdiction  of  the  person  and 
the  subject-matter,  and  the  judgment  is  not  the 
result  of  fraud  and  collusion  between  the  par- 
ties to  it,  and  the  record  is  material  only  to 
establish  the  fact  of  such  jadgment  and  those 
legal  consequences  which  result  from  that  fact, 
the  record  must  be  regarded  as  conclusive  even 
as  to  strangers.  Tte  object  of  this  rule  is 
tb  give  stability  and  aecarity  to  judgments,  de- 
crees, and  sentences  when  made  by  conrta  hav- 
ing jurisdiction  of  the  person  and  the  sabject- 
matter,  and  they  are  therefore  founded  on  and 
euM>orted  by  a  sound  public  policy  which  ad- 
mits an  inflexible  adherence  to  them." 

In  excluding  this  evidence  there  was  error. 
HOKE  and  AhLBSS,  JJ.,  dissenting. 


GOODMAN  V.  WHITE. 


074  N.   C.  S») 

(No.  286.) 

Oct   24. 


(Supreme  (3ourt  of  North  Carolina. 
1917.) 

1.  OoBiiOBATioNS  <8=»88  —  Capitai.  Stock  — 
Pbopebtt — Statuti. 

Under  Bevisal  1905,  {  1160,  providing  that 
nothing  but  money  shall  oe  considered  as  pay- 
ment of  any  part  of  the  capital  stock  of  any 
corporation,  except  as  provided  in  the  case  of 
the  purchase  of  property  or  of  labor  performed, 
a  transaction  whereby  defendant  borrowed  $4,- 
000  and  purchased  a  half  interest  in  a  furni- 
ture company,  and  let  the  company  that  he  was 
promoting  take  it  over  as  soon  as  it  was  in- 
corporated, and  pay  bis  note,  and  also  issue  to 
him  $8,200  in  stock  as  the  consideration,  was 
illegal. 

2.  CoHFOBATiONS  «=»30(3)— Capital  Stock— 

TOBNINO  IN  PaOPERTY— PdBUC  POLICT. 

Such  transaction  was  also  against  good  mor- 
als and  sound  public  policy. 

3.  Cobfobations   ®s»30(l)   —  Pbokotkbs   — 

FiDUCIABT   BBLATION. 

The  promoters  of  a  corporation  occupy  a 
fiduciary  relation  to  it  requiring  the  same  good 
faith  on  their  part  which  the  law  exacts  of  di- 
rectors of  corporations  and  other  fiduciaries,  and 
cannot  make  a  secret  profit  out  of  their  trust  'to 
the  detriment  of  the  futnre  corporation  and  its 
members. 

4.  COBPOBATIONS    ®=»30(3)    —    Pbomotiow    — 
BOABD   of  DiBECTOBS — DiSCLOSUBE. 

Promoters  of  a  corporation  are  required  to 
provide  it  with  a  board  of  directors  whidi  in 
dealing  with  them  will  act  independently  for 
the  corporation,  and  they  must  also  make  a  full 
disclosure  to  the  directors  of  their  interest  and 
of  all  facts  concerning  the  property  they  pro- 
pose to  sell   to  the  corporation. 

5.  COBPOBATIONS   «=:>22$  —   SuBSOBIFTIOn'    TO 

CAPrrAL  Stock— Tbubt  Fund. 
Subscriptions  to  the  capital  stock  of  a  cor- 
poration constitute  a  trust  fund  for  the  protec- 
tion and  security  of  its  creditors. 


«s»For  oUier  cases  s«e  same  topic  and  KBY-N<UUB£B  In  all  Kex-K umbered  DtswU  sad  IndWM 


Digitized  by 


\^oogle 


N.C^ 


OOO0MAi7  T.  WHITB 


907 


8.  CoBPOB^noNS  «=>282(3}  — Oapttai.  Stock 
-♦Payment— Property — STAXtm:. 
Bevisal  1905,  i  1161,  providing  that  a  cor- 
poration may  take  property  necessary  for  ita 
busineas  in  payment  of  ita  stock,  to  be  taken  at 
its  tnie  value  by  tlie  directors  whose  jadgment, 
in  the  absence  of  fraud,  shall  be  conclusive, 
a  margin  may  be  allowed  for  an  honest  difFer- 
ence  of  opinion  as  to  valne,  a  valuation  grossly 
excessive  and  knowingly  made,  while  its  accept- 
ance may  bind  the  corporation,  is  a  fraud  on  the 
creditors^  and  they  may  proceed  against  the  in- 
dividual stockholder,  turning  over  the  property 
as  payment,  as  for  an  unpaid  subscription. 

7.  Corporations  €=>269(1)  —  Subbobiption 
TO  Gapitai.  Btook— Payubnt— Bubdkh  or 
Pboof. 

A  stockholder,  whose  stock  was  paid  for  by 

groperty  turned  over  to  the  corporation,  has  the 
urden  of  proving  his  plea  of  payment,  and 
must  show  that  the  property  was  taken  in  pay- 
ment at  its  true  value,  and  that  such  value  was 
approved  by  board  of  directors,  acting  independ- 
ently in  the  interest  of  the  corporation. 

8.  CoBPORATioNa  ^=9266(3)  —  Payioekt  or 
Stock— Valuation— EviDBHCE. 

In  an  action  by  the  trustee  in  bankru|>tcy  of 
a  corporation  to  recover  on  a  subscription  to 
shares  of  its  stock,  evidence  htid  to  show  that 
property  given  in  payment  was  taken  at  an  ex- 
cessive value,  and  without  such  approval  by  a 
board  of  directors,  acting  independently  in  the 
interest  of  the  corporation. 

Appeal  from  Superior  Conrt,  New  Hamo- 
TeT  County;  Bond,  Jadge. 

Acticm  by  Louia  Goodman,  trustee  In  bank- 
ruptcy of  tbe  A.  D.  Ridi  Company,  against 
J.  F.  White.  Judgment  for  plaintiff  upon  a 
directed  verdict,  and  defendant  excepts  and 
appeals.    Mo  error. 

The  action  Is  brought  to  recover  |8,200  on 
the  defendant's  subscription  at  par  to  82 
shares  of  stock  of  the  A  D.  Rich  Company, 
a  bankrupt  corporation.  The  subscription  is 
admitted,  and  also  all  the  allegations  of  the 
complaint,  except  two  alleging  that  tbe  stock 
has  not  been  paid  for.  It  is  admitted  that 
the  plea  of  payment  is  the  only  issue  before 
the  conrt.  His  honor  instrncted  tbe  jury  that 
upon  all  the  evidence  the  plea  of  payment 
was  not  sustained,  and  directed  a  verdict  for 
plaintiff.  Defendant  excepted,  and  from  the 
Jadgment  rendered,  appealed. 

iRobert  Ruark,  of  Wilmington,  for  aK>el- 
lant.  Kenan  &  Wright  and  E.  K.  Bryan,  all 
of  Wilmington,  for  appellee. 

BROWN,  J.  Viewing  tbe  evidence  in  its 
most  favorable  light  for  defendant.  It  dis- 
closes these  facts:  A.  D.  Rich  and  one  Sneed 
owned  a  furniture  business  in  Wilmington 
known  as  the  Poor&-Sneed  Furniture  Compa- 
ny. Rich  and  defendant  agreed  to  buy  out 
'deed's  half  Interest,  and  to  convert  the  busi- 
ness Into  a  corporation,  to  be  promoted  and 
organized  by  them  and  called  the  A.  D.  Rich 
Company,  with  a  certain  capltallzatioiL,  Six- 
ty per  cent,  of  the  stock  was  subscribed  for 
and  to  be  Issued  to  Rich,  and  40  per  cent, 
82  shares,  was  subscribed  for  and  to  be  Issued 
to  defendant     Before  the  corporation  was 


Incorporated,  Sneeds'  Interest  in  the  furniture 
company  was  purchased  for  |4,000.  All  of 
this  money  was  obtained  by  defendant  from  a 
bank  on  his  note  which  It  was  agreed  between 
the  two  promoters  should  be  taken  up  by  the 
corporation  after  its  organization.  After- 
wards the  corporation  was  organized  and 
took  over  the  entire  stock  and  business  of  the 
Poore-Sneed  Fumltuie  Company,  and  then 
It  took  up  tbe  $4,000  note  of  defendant  with 
the  bank  and  substituted  its  own  note  there- 
for.   The  defendant  testified: 

"I  paid  14,000  or  loaned  Rich  the  money  to 
pay  for  it  I  did  not  pay  $1  of  it  that  was  not 
afterwards  assumed  by  some  one  else.  The  $4,- 
000  was  assumed  by  Uie  A.  D.  Rich  Company. 

The  basis  of  the  plea  of  payment  Is  set 
•forth  In  the  statement  made  by  defendant's 
counsel  to  the  superior  conrt: 

"We  do  not  contend  that  Mr.  White  paid  over 
to  the  A  D.  Rich  Company  as  such  in  cash  for 
the  stock  issued  to  him,  but  that  the  stock  issued 
to  him  was  paid  In'  the  transfer  of  the  assets 
of  the  Poore-Sneed  Company,  first  to  Rich  aad 
White,  and  later  by  Rich  and  White  .  to  tlk« 
A   D.  Rich  Company." 

[1-4]  As  we  understand  It,  the  .contention 
of  defendant  is  that  he  borrowed  $4,000,  and 
purchased  Sneed's  half  Interest  in  tbe  furni- 
ture company,  and  let  the  A.  D.  Rich  corpora- 
tion take  it  as  socm  as  it  was  Incorporated ; 
that  the  corporation  paid  defendant's  $4,000 
note,  and  In  addition  Issued  to  him  $8,200  In 
stock  as  the  consideration,  thus  paying  $12,- 
200  In  money  and  stock  for  what  cost  the  de- 
fendant only  $4,000.  Such  a  transaction  as 
that  cannot  be  upheld.  It  Is  contra  bonos 
mores,  and  against  sound  public  policy  as 
well  as  the  statutes  of  this  state. 

The  defendant  and  his  associate  Rich  were 
the  promoters  of  the  A.  D.  Rich  corporation, 
and  as  such  occupied  a  fiduciary  relation  to 
It  Prolnoters  occupy  such  a  relation  of  tru^ 
and  oonfidoice  towards  tbe  corporation  they 
are  calling  into  existence  as  requires  the 
same  good  faith  on  their  part  which  the  law 
exacts  of  directors  of  corporations  and  other 
fiduciaries.  "They  are  trustees,"  says  10  Oyc. 
274,  "in  a  sense  which  dlsaMes  them  from 
takiag  to  themselves  a  secret  profit  made  out 
of  their  trust  to  the  detriment  of  tbe  future 
corporation  or  Its  members."  In  organizing 
tbe  Intended  corporation  the  promoters  are 
required  to  see  that  It  Is  provided  with  a 
board  of  directors  which  in  dealing  with  them 
will  act  Independently  for  the  corporation 
and  not  for  thenv.  Tbe  promoters  must  also 
make  a  full  and  fair  disclosure  to  the  direc- 
tors of  their  interest  and  of  ail  the  facts  con- 
cerning the  property  they  propose  to  sell  to  the 
corporation.  10  .Qyc.  275;  Erlanger  v.  Phos- 
phate Co.,  8  App.  Cas.  1218.  The  common 
form  which  such  breaches  of  trust  upon  tbe 
part  of  promoters  generally  takes  is  to  pur- 
chase property  at  one  valuation  and  to  sell  It 
to  the  corporation  at  a  much  higher,  without 
making  full  disclosure.  Such  transactions, 
says  Judge  Thompson,  can  never  be  allowed  to 
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stand  where  Jnstiee  la  properly  administered. 
10  Oyc.  2T6 ;  Parker  v.  Nlckeraon,  137  Mass. 
487;  Simons  v.  Oil  Go.,  01  Pa.  202,  100  Am. 
Dea  628. 

[5]  It  is  elementary  leaimlng  now  that  the 
subscriptions  made  ta  the  capital  stock  of  a 
corporation  constitute  a  trust  fund  for  the  pro- 
tection and  security  of  its  creditors.  In  or- 
der that  audi  subscriptloaB  may  be  protected 
In'  their  Integrity  and  not  become  a  means 
of  deceiving  those  who  deal  with  the  corpora- 
tion, our  statute  provides  that: 

"Nothinir  bat  money  shall  be  considered  as 
payment  of  any  part  of  the  capital  stock  of  any 
corporation  organized  under  this  chapter,  except 
aa  herein  provided  in  the  case  of  the  purchase  of 
pwperty  or  labor  performed."    Revisal,  S  ^160. 

[6]  Section  1161  provides  how  and  undeir 
what  conditions  the  corporation  may  talce 
property  necessary  for  Its  business  In  pay- 
ment for  Its  stock,  declaring  (hat  the  property 
shall  be  taken  at  its  tru&  value  to  be  ascer- 
talned  by  the  directors,  and  that: 

"In  the  absence  of  •  •  •  fraud  the  judg- 
ment of  the  directors  as  to  the  value  ef  the 
proper^  shall  be  coacluaivew" 

This  subject  Is  fully  discussed  In  Hobgood 
▼.  Ehlen,  141  N.  O.  S4S,  B3  a  B.  8B7,  where 
It  Is  held: 

"In  the  absence  of  charter  restrictions,  a 
corporation  may  take  property,  which  is  rea- 
sonably necesfary  for  its  legitimate  business,  in 
payment  of  its  stock,  but  when  so  received  the 
property  must  be  taken  at  its  reasonable  mone- 
tary value.  Although  a  margin  may  be  allowed 
for  an  h«nest  difference  of  opinion  as  to  value, 
a  valuation  grossly,  excessive,  knowingly  made, 
while  its  acceptance  may  bind  the  corporation, 
is  a  fraud  on  creditors,  and  they  may  proceed 
against  the  stockholder  individually,  who  sells 
the  property,  as  for  an  unpaid  subscription." 

[7]  The  bnrflen  of  proof  upon  a  plea  of  pay- 
ment Is  om  the  one  pleading  It,  the  defendant 
In  this  case.  He  admits  that  the  etbek.  was 
not  paid  for  in  money,  but  In  property.  He 
must  therefore  establish  that  the  property 
was  taken  in  payment  at  Its  true  value,  and 
farther  that  such  value  was  approved  by  a 
board  of  directors  acting  independently  in 
the  Interest  of  the  corporation,  whose  judg- 
ment is  conclusive  ezc^t  In  case  of  fraud. 

[t]  The  defendant  has  failed  to  establish 
either  of  these  essential  requlremients  of  Che 
statute.  Acc()rdlng  to  his  own  evidence  de- 
fendant purchased  Sneed's  Interest  in  the 
furniture  company  for  $4,000,  and  transfer- 
red It  to  the  corporation  for  $12,200,  of  which 
$S,200  was  In  the  corporate  stock  subscribed 
for  at  par,  and  $4,000  in  defendant's  note 
whldi  corporation  took  up  for  him.  There 
Is  no  evidence  that  the  board  of  directors, 
acting  Independently  In  the-  corporation's  In- 
terest, fixed  the  value  at  which  the  property 
was  taken.  In  f&ct  there  Is  no  evidence  there 
was  a  board  of  directors,  although  we  assume 
there  was.  But  who  constituted  the  board? 
Nteceasarlly  the  defendant,  his  son  (who  own- 
ed one  share),  and  lUch,  for  they  owned  the 
entire  capital  stock  of  the  corporation.     Is' 


It  to  be  supposed  for  a  moment  that  a  direct 
torate  so  constituted  would  act  Independ- 
ently In  the  corporation's  interest  In  purchas- 
ing property  from  one  of  its  members? 

The  law  forbids  that  the  same  person  shall 
act  as  buyer  and  seller  both.  This  Is  a  clear 
case  where  the  promoter  and  subscriber 
should  be  made  to  pay  for  his  stodc,  and  Is 
very  similar  to  Hobgood  v.  Ehlen,  supra. 
We  think  his  honor  was  correct  In  directing 
a  verdict  for  plaintiff. 

No  enot. 

aT4    N.    C.    tTT) 

WAGSTAFF   y.   CENTRAL  HIGHWAX 
OOMMISSION  OF  PERSON  COUN- 
TY.   (No.  324.) 

(Supreme  Court  of  North  Carolina.     Oct.  24, 
1917.) 

1.  Statutes  «=>28  —  Sractmbnt  —  Akerd- 
KBKT  or  Biix. 

A  bill  for  establishing  a  uniform  county 
road  system  was  passed  by  the  House  and 
amended  by  the  Senate,  so  as  to  provide  that 
all  roads  shall  be  laid  out  and  constructed  un- 
der the  supervision  of  a  competent  engineer  ac- 
ceptable to  the  highway  commisdon,  and  ac- 
ceded to  by  the  House.  Held,  that  it  was  on- 
necessary  uat  the  acquiescence  be  made  as  pro- 
vided by  Const,  art.  2,  |  14,-providing  that  every 
bill  imposing  taxes  should  be  read  three  times 
in  each  house  on  three  different  days  and  agreed 
to  by  each  house  respectively;  the  amendment 
not  affecting  the  financial  mature  of  the  bill, 
and  therefore  not  being  material. 

2.  Statctvb  4=323  —  Enactuxnt  —  Aicekd- 

JCKRT. 

A  bill  bv  the  Heoae,  providing  for  a  uniform 
countj^  road  system,  amended  by  the  Senate,  by 
inserting  a  section  relative  to  the  retirement  of 
certain  township  bonds,  so  as  to  more  clearly 
direct  the  manner  in  wUch  the  acts  authorised 
by  the  original  bill  should,  be  performed,  and 
acquiesced  in  by  the  house,  need  not  be  repassed 
by  it,  under  Const,  art.  2,  f  14,  requiring  rev- 
enue bills  to  be  passed  on  tUid  reading  by  each 
house,  respectively. 
8.  CouHTixs  ^s»174—TAxi[Tioir— Bonos. 

A  statute  providing  for  the  issuance  of  cona* 
ty  road  bonds,  maturmg  in  installments  at  in- 
tervals of  ten  years  in  tlie  discretion  of  the 
highway  commission,  )s  not  prohibited  by  the 
Constitution. 

Appeal  from  Superior  Court,  Person  Coun- 
ty;  Connor.  Judge. 

Submitted  controversy  between  T.  C.  Wag- 
stafF  and  the  Central  Highway  Oommlssion 
of  Person  County.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Modified  and  af- 
firmed. 

This  Is  a  controversy  without  action,  sub- 
mitted under  Revisal,  |  803,  to  determine  the 
validity  of  chapter  — ,  Public  Local  Laws 
1917,  authorizing  the  central  highway  com- 
mission of  Person  county  to  issue  and  sell 
bonds  of  said  county  to  procure  money  to 
build  and  Improve  and  maintain  the  publle 
roads  of  said  county  and  to  issue  said  bonds 
maturing  serially  at  intervals  of  five  years. 
Said  act  was  duly  submitted  to  the  voters  of 
the  county  under  the  provisions  of  the  act. 
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and  was  declared  adopted  on  s  oanvaas  of 
the  returns. 

Roxboro  township.  In  Person  connty,  nn- 
der  antborlty  of  dtopter  448,  Public  Local 
Laws  1915,  Issued  and  sold  road  bonds  to  the 
amount  of  |75,000  for  the  b^iefit  of  the  roads 
In  said  township,  and  OMSt  of  the  money  has 
been  so  expended,  and  contracts  have  been 
made  that  will  consume  the  balance;  said 
bonds  mnnlng  for  a  period  of  40  ^ears  from 
date  of  Issue  and  bearing  Interest  at  the  rate 
of  6  per  cent,  interest  payable  semiannually. 
For  the  purpose  of  paying  Interest  and  creat- 
ing a  sinking  fend  (which  must  be  at  least 
1  ptr  cent,  anaoally  of  the  entire  Issue),  and 
to  maintain  the  roads  of  Boxboro  township, 
the  oonnty  commiesioneis  of  Person,  under 
tbe  antbority  of  said  act,  levied  for  the  year 
1916  40  oeots  on  each  $100  of  property  and 
$1.20  OB  eatdi  poll  in  Boxboro  township.  No 
levy  has  been  made  under  tbe  provisions  of 
said  act  for  1917. 

Tbe  General  Assembly  of  19X7,  for  the 
purpose  of  creating  a  uniform  road  system 
lor  Person  county,  enacted  chapter  — ,  Pub- 
lic Local  Laws  1917,  being  House  Bill  No.  14 
and  Senate  Bill  No.  223.  Section  1  of  said 
act  provides  for  suhmitting  to  the  voters  of 
Person  the  question  of  issuing  bonds  to  an 
amonnt  not  exceeding  $300,000.  'Section  6  of 
said  act  peovldes  that  tbe  money  received 
from  the  sale  of  said  bonds  shall  be  appor- 
tioned vmoog  tbe  nine  townships  in  said 
county,  and  that  JuA  lees  than  $25,000  shall 
be  expended  in  road  work  in  each  township. 
It  further  provides  that  the  highway  commla- 
fllon,  before  these  bonds  are  issued,  shall,  if 
possible,  provide  for  retiring  the  $75,000  Rox- 
boro township  road  bonds  authorized  by 
diapter  449,  Public  Local  Laws  1915;  and, 
if  said  bonds  cannot  be  retired,  then  $75,000 
of  the  Issue  provided  for  by  the  act  In  ques- 
tion shall  not  be  issued,  and  said  amount 
shall  be  withdrawn  from  the  portion  of  said 
bond  issue  which  would  otherwM^  be  ap- 
portioned to  Boxboro  township. 

It  Is  agreed  that  the  highway  commission 
has  not  succeeded  in  retiring  tbe  aforesaid 
$75,000  Roxboro  township  road  bonds,  but 
they  are  outstanding  and  unpaid.  Section 
10  of  tbe  .act  provides  that  the  oommission- 
ers  of  Person  sliall  annnally  levy  not  more 
tban  50  cents  on  eacb  $100  worth  of  property 
and  not  more  than  $1.50  on  each  poll  to  pay 
the  Interest  on  tbe  bonds  authorized  by  this 
act  of  1917,  and  to  maintain  tbe  roads  In 
good  order,  and  in  accordance  with  said  au- 
thority the  commissioners,  at  the  Instance  of 
tbe  highway  commission,  have  levied  at  that 
rate  for  said  purpose  for  the  year  1917.  It 
Is  agreed  that  a  number  of  amendments  were 
made  on  tblrd  reading  in  the  Senate  to  Honse 
Bill  No.  14,  Senate  Bin  No.  223,  and  said 
amendments  were  acceded  to  in  the  House, 
but  without  said  acquiescence  being  made  in 
tbe  mode  required  by  section  14,  art  2. 

Tbe  court  held  that  none  of  the  amend- 


pients  are  material;  that  the  statute  la  valid, 
and  authorizes  the  defendant  to  issue  and 
sell  bonds  as. therein  provided;  and  that  it 
may  Issue  said  bonds  maturing  serially  at 
Intervals  of  5  years.  From  such  Judgment 
the  plaintiff  appealed. 

William  D.  Merrltt,  for  appellant  a  A. 
Hall,  of  Greensboro,  and  F.  O.  Carver,  of 
Boxboro,  for  appellee.  Manning  &  Kltchin 
and  Douglass  &  Douglass,  all  of  Balel^ 
amicus  curls. 

CLARK,  C.  J.  Honse  Bill  No.  14  was  In- 
troduced in  the  House  of  Bepresentatlves  of 
1917  and  passed  its  three  several  readings 
on  three  different  days ;  the  second  and  third 
readings  having  been  by  roll  call,  with  yeas 
and  nays  duly  entered  on  the  Journal,  as  re- 
quired by  section  14,  art  2,  of  the  Constitu- 
tion. In  the  Senate  It  was  Bill  No.  223,  and 
passed  that  body  in  the  same  manner,  ex- 
cept that  upon  its  third  reading  in  the  Senate 
certain  amendments  were  adopted  and  the 
bill  passed  its  tblrd  reading  as  amended. 
Tbe  bill  as  amended  was  duly  concurred  in 
by  the  House  of  Bepresentatlves,  but  not  In 
tbe  manner  required  by  section  14,  art  2, 
of  tbe  Constitution.  It  Is  admitted  by  plain- 
tiff that  the  amendments  to  sectibns  2,  5,  8, 
and  the  new  section  12b,  are  not  material. 
While  such  admission  would  not  be  binding 
on  the  courts,  we  concur  that  they  are  not 
material,  and  do  not  invalidate  tbe  acjt,  in 
purview  of  the  decision  In  Glenn  v.  Wray,  126 
N.  O.  730,  36  S.  E.  167. 

[1, 1]  The  plaintiff  contends  that  the  fol- 
lowing amendments  were  material,  and  ren- 
dered the  bill  invalid  by  reason  of  their  not 
having  passed  the  House  In  the  manner  re- 
quired by  tbe  aforesaid  provision  of  tbe  Con- 
stitution, to  wit: 

Section  7  was  amended  by  Inserting: 

"Provided,  all  roads  shall  be  laid  ont  and  con- 
stnicted  under  the  supervision  of  a  competent 
and  export  engineer  acceptable  to  the  central 
highway  commission." 

Section  11  was  amended  so  aa  to  require 
that  tbe  sinking  fnnd  should  amount  to  at 
least  1  per  cent  (tf  tbe  entire  Isane  annually ; 
the  words  "annnally"  and  "at  least  1  per  cent 
of  the  entire  issue"  having  been  inserted.  A 
new  section  was  inserted  as  follows: 

"Sec.  12a.  In  the  event  that  the  $75,000  of 
road  bonds  mentioned  in  section  6  hereof, can- 
not be  retired  or  exchanged,  then  it  sliall  be  the 
duty  of  the  central  highway  commiosioD  created 
herein  to  assume  the  payment  of  the  interest  on 
said  l>onds  and  provide  a  sinking  fund  for  the 
payment  of  tbe  same,  as  is  set  out  in  chapter 
449,  Public  Local  Laws  of  1915,  ont  of  the 
funds  received  from  the  annual  levy  of  taxes  on 
the  taxable  property  and  polls  in  Boxtx>ro  town- 
ship under  this  act:  Provided,  that  in  no  event 
shall  the  annual  levy  on  the  taxable  property 
and  the  poll  tax  in  Boxl>oro  township  exceed 
fifty  cents  on  each  hundred  dollars  worth  of 
taxable  property  and  one  dollar  and  fifty  cents 
on  tbe  poll  when  combined  nnder  this  act  and 
chapter  449.  Public  Local  Laws  1915." 
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Subsequently  the  General  Assembly  enacted 
chapter  — ,  Public  tiocal  Laws  1917,  which 
added  to  the  act  before  us  the  following  as: 

"Sec.  14.  'In  the  event  the  provisions  of  this 
act  are  adopted  by  the  voters  of  Person  county 
in  the  manner  provided  by  said  act,  then  all  laws 
and  clauses  of  laws  enacted  prior  to  this  ses- 
sion of  the  General  Assembly  providing  for  the 
levying  of  any  taxes  for  the  building  or  main- 
tenance of  public  roads  in  the  county  of  Person, 
or  in  any  of  the  townships  thereof,  are  hereby 
repealed ;  it  being  the  purpose  of  this  act  to 
make  uniform  taxation  for  public  roads  in  all 
the  townships  of  said  county  of  Person,  and  to 
limit  such  taxation  to  the  rates  and  amounts 
herein  provided  for,  in  case  the  provisions  of 
this  act  are  adopted  in  the  manner  provided 
for  in  said  act." 

We  do  not  thinfc  that  the  amendments  to 
section  7  and  section  11  in  any  wise  affect 
the  validity  of  the  statute.  They  do  not  af- 
fect the  taxing  or  other  financial  features  of 
the  act,  and  do  not  Increase  either  the  taxes 
or  the  obligation  authorlised,  or  impose  any 
additional  burden  on  the  taxpayers,  and 
therefore  it  was  not  required  that  the  act  as 
thus  amended  should  again  pass  three  sever- 
al readings  on  three  different  days  In  the 
House  and  Senate,  with  the  yeas  and  nays 
^%corded  on  the  second  and  third  readings  in 
each  house.  Section  12  does  nothing  more 
than  to  direct  more  clearly  the  manner  in 
which  certain  acts  authorized  by  the  original 
bill  should  be  performed.  Section  14  is  sub- 
ject to  the  provisions  of  section  6. 

Ttie  intent  of  the  Legislature  was  to  estab- 
lish a  uniform  system  of  road  construction 
for  the  county  of  Person,  which  was  to  In- 
clude Roxboro  township,  and  to  provide  for 
the  taking  over  of  the  roads  already  built  or 
being  built  by  Roxboro  township,  making 
them  a  part  of  the  county  system;  also  to 
pay  the  debt  ($75,000)  Issued  by  Roxboro 
township  for  road  purposes  under  chapter 
449,  Public  Local  Laws  1^15,  either  by  buy- 
ing them  or  exchanging  county  bonds  for 
them,  using  Roxboro  township's  share  of  the 
proceeds  of  the  county  bonds  for  that  pur- 
pose, or,  if  that  should  be  impracticable,  then 
payment  of  said  bonds  should  be  assumed  by 
the  county.  The  object  was  to  prevent  Rox- 
boro township  from  being  taxed  to  pay  the 
county  bonds  and  also  to  pay  ber  own  bonds, 
and  therefore  the  statute  (section  6)  provides 
that,  if  the  Roxboro  township  bonds  "cannot 
be  retired  or  exchanged,  then  in  that  event 
$75,000  of  the  issue  herein  provided  for  shall 
not*  be  issued,  and  this  amount  shall  be  with- 
drawn from  the  portion  of  said  bond  issue 
which  would  otherwise  be  apportioned  to 
Roxboro  township."  That  Is,  by  authority 
of  the  act  there  are  outstanding  $75,000  bonds 
issued  onder  the  act  of  1915  by  Roxboro 
township,  and  $225,000  shall  be  issued  by  the 
county;  Roxboro  township  being  credited  on 
its  proportionate  part  of  principal  and  inter- 
est of  $300,OCK)  vrtth  the  payment  of  principal 
and  interest  on  the  $75,000  bonds  already  is- 


sued by  It  for  the  construction  and  mainte' 
nance  of  the  roads  in  that  township. 

[3]  There  is  no  Inhibition  in  the  Constitu- 
tion upon  the  authority  of  the  Legislature  to 
authorize  (section  2)  the  issuance  of  bonds 
falling  due  in  Installments  of  ten  years  in  the 
discretion  of  the  central  highway  commission, 
at  intervals.  It  is  a  matter  that  rests  within 
the  province  of  the  Legislature.  Sadi  provi- 
sion does  not,  however,  authorize  the  iasaance 
of  bonds  falling  due  at  intervals  of  five  years. 
We  think  that  all  the  power  and  authority  to 
borrow  money,  pledge  the  faith  of  the  coun- 
ty, and  to  levy  taxes  which  are  conferred  by 
chapter  — ,  Public  Local  Laws  1917,  are  to 
be  found  in  the  original  bill,  and  that  sudi 
power  was  in  no  wise  increased  or  affected  by 
the  amendments,  and  hence  that  such  amend- 
ments are  not  material,  and  did  not  require 
that  the  bill  as  amended  should  be  read  again 
three  times  in  each  house,  with  the  yeas  and 
nays  recorded  on  the  second  and  third  read- 
ings in  each  house. 

There  is  nothing  in  this  case  that  rtdiaea 
the  question  of  the  validity  of  the  poU  tax 
authorized  by  the  act  It  does  not  appear 
that,  added  to  the  poll  tax  already  existing, 
the  amount  of  the  poll  tax  would  exceed  the 
constitutional  limitation  of  $2 ;  but,  if  it  did, 
speaking  for  myself  only,  the  Coostltntlon 
would  simply  restrict  and  forbid  any  addi- 
tion by  the  act  to  the  poll  tax  which  would 
make  the  total  poll  tax  exceed  $2.  It  is  true 
that  the  Constitution  also- provides  that  the 
poll  tax  can  be  applied  only  to  edncsttloD  and 
the  support  of  the  poor ;  but,  again  speaking 
only  for  myself,  this  does  not  forbid  the  levy- 
ing of  the  poll  tax  under  this  statute,  provid- 
ed, or  until,  the  aggregate  amount  shall  at- 
tain the  limitation  of  $2,  but  the  poll  tax, 
whenever  levied,  cannot  be  applied  to  any 
other  purpose  than  that  specified  in  the  Con- 
stitution. Neither  of  these  matters  would 
in  any  wise  affect  the  validity  of  the  bonds, 
as  the  purchaser  thereof  would  take  with 
notice  that  the  poll  tax  cannot  exceed  $2  and 
cannot  be  applied  to  any  other  purposes,  than 
education  and  the  support  of  the  poor.  These 
questions,  as  already  stated,  are  not  present- 
ed by  any  exception  in  this  record. 

With  the  modification  that  the  act  confers 
discretion  to  issue  bonds  falling  due  at  inter- 
vals of  ten  years,  but  not  at  intervals  of  five 
years,  the  Judgment  is  affirmed. 


STATE  V.  SMITH. 


(174    N.    C. 

(No.  89.) 


9M) 


(Supreme  Court  of  North  Carolina.     Oct  24, 

1917.) 

1.  Elections  «=s>90  —  Distbaitchibemxht  — 
"Felony." 
In  view  of  Revisal  1905,  1  3292,  defining 

as  a  "felony,"  a  crime  that  may  be  punished  by 
imprisonment  in  a  penitentiary,  and  Const  art 
6,  §  2,  providing  that  any  one  guilty  of  a  felony 
shall  forfeit  bis  right  to  vote,  such  prcishment 
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should  not  b«  Imposed,  except  by  ezpreaa  pro- 
vision of  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Felony.] 

2.  Absattlt  and  Battebt  ®=s>100  —  Assault 
WITH  Deadly  Weapon— Pitnishiient. 
Revisal  1905,  {  3293,  providing  that  all  mis- 
demeanors, where  punishment  is  not  prescribed, 
shall  be  punished  as  at  common  law,  and  sec- 
tion 3^0.  providing  that,  in  cases  of  assault 
with  or  without  intent  to  kill  or  injure,  the  per- 
son convicted  shall  be  punished  by  fine  or  im- 
Srisonment,  or  both,  at  the  coort's  discretion, 
o  not  authorize  a  sentence  of  four  years 
imprisonmei^t  in  the  penitentiary  upon  one  who 
pleads  guilty  to  an  assault  with  a  deadly  weap- 
on, as  the  judge  cannot  change  the  character  of 
punishment  established  by  law  for  such  an  of- 
fense, but  can  merely  vary  sentences  within  the 
law. 

Appeal  from  Superior  Court,  Wayne 
County. 

Joe  Smith,  Indicted  for  secret  assault, 
pleaded  guilty  of  assault  with  a  deadly  weap- 
on, and  was  sentenced  to  four  years'  Impris- 
onment In  the  penitentiary,  and  he  appeals. 
Error. 

Defendant  was  indicted  for  secret  assault, 
and  at  the  conclusion  of  the  state's  evidence 
tendered  a  plea  of  guilty  of  assault  with  a 
deadly  weapon,  which  plea  was  accepted  by 
the  state.  The  evidence  tended  to  show  an 
aggravated  assault  with  a  deadly  weapon, 
firing  twice  with  a  pistol  at  the  prosecutor, 
one  John  W.  Howell,  and  at  close  range.  In- 
flicting a  slight  wound  In  the  hand.  The 
court  sentenced  defendant  to  four  years'  con- 
finement in  the  penitentiary,  and  defendant 
excepted  and  appealed. 

Langston.  Allen  &  Taylor,  of  Goldsboro, 
for  appellant.  The  Attorney  General  and 
a.  H.  Sykes,  Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J.  The  provision  of  our  Constitu- 
tion (article  1,  f  14)  restraining  In  general 
terms  tbe  "Infliction  *  of  cruel  and  unusual 
punishments,"  has  been  considered  with  us 
more  especially  as  an  admonition  to  the  judi- 
ciary in  the  Imposition  of  sentences  recogniz- 
ed and  established  by  the  law  for  the  pun- 
ishment of  given  offenses  and  to  the  extent 
that  the  same  are  discretionary  with  the 
courts,  and,  while  there  is  decided  intimation 
that  in  extraordinary  and  exceptional  in- 
stances it  may  be  held  to  affect  legislative 
enactments,  there  is  no  suCh  question  pre- 
sented in  this  record,  for  the  statutes  ap- 
plicable do  not  come  under  the  condemnation 
of  any  such  principle,  and  the  question  pre- 
sented must  be  determined  by  correct  inter- 
pretation of  the  legislation  controlling  the 
subject  State  t.  Woodllef,  172  N.  C.  885,  90 
S.  E.  137 ;  State  t.  James  Francis,  167  N.  O. 
612,  72  S.  E.  1(H1;  State  t.  Manuel,  20  N.  C. 
144.  And  see  an  Interesting  case  on  the  gen- 
eral question  in  Weems  v.  United  States,  217 
V.  a.  349.  30  Sup.  Ct.  544,  54  L.  Ed.  793,  19 
Ann.  Gas.  705,  holding  certain  provisions  of 
tbe  Philippine  Criminal  Code  void,  as  con- 


trary to  the  Philippine  BUI  of  Rights,  forbid- 
ding cruel  and  unusual  punishments. 

[1,2]  Considering  the  case  In  the  aspect 
suggested,  oiu-  statute  on  crimes  (Revisal,  S 
3292)  defines  as  a  felony  a  crime  that  may  be 
punished  by  imprisonment  in  tbe  peniten- 
tiary. Section  2,  art  6,  of  our  Constitution, 
provides  that  any  one  convicted  or  confess- 
ing himself  guilty'  of  a  crime  that  can  be  so 
punished  shall  forfeit  his  right  to  vote  and. 
shall  only  be  restored  to  citizenship,  etc.,  as 
provided  by  law.  A  punishment  Involving 
consequences  of  that  character  should  not  be 
Imposed  but  by  express  provision  of  law,  and 
we  are  of  opinion  that  there  Is  now  no  law 
in  this  state  which  justifies  the  imposition  of 
such  a  sentence  for  four  years,  or  other 
term,  for  the  offense  of  which  tbe  defendant 
stands  convicted — an  assault  with  a  deadly 
weapon.  The  sections  in  our  Revisal  wbidi 
may  be  considered  as  bearing  more  directly 
on  the  subject  are  as  follows: 

"Sec.  3293.  All  misdemeanors,  where  a  specific 
punishment  is  not  prescribed,  snail  b^  punished 
as  misdemeanors  at  common  law;  but  if  the 
oSense  be  infamons,  or  done  In  secrecy  or  mal- 
ice, or  with  deceit  or  intent  to  defraud,  the 
offender  shall  be  punished  by  imprisonment  in 
the  county  jail,  not  less  than  four  months  or 
more  than  ten  years,  or  be  fined." 

"Sec.  3620.  In  all  cases  of  assault  with  or 
without  intent  to  kill  or  injure,  the  person  con- 
victed shall  be  punished  by  fine  or  imprisonment 
or  both,  at  the  discretiou  of  the  court:  Provided, 
that  when  no  deadly  weapon  is  used  and  no 
serious  damage  is  done,  the  punishment  in  as- 
saults, assaults  and  batteries  and  affrays  shall 
not  exceed  a  fine  of  $50.00  or  imprisonment  for 
thirty  days;  but  this  proviso  ahall  not  apply  to 
cases  of  assault  with  intent  to  kill,  or  with  in* 
tent  to  commit  rape." 

Under  the  ruling  in  State  t.  Rlppy,  127  N. 
O.  610,  37  8.  E.  148,  this  later  section  bear- 
ing directly  on  the  case  of  assaults  with  or 
without  Intent  to  kill,  making  provision  for 
punishment  of  such  offenses,  is  to  be  regard- 
ed as  specific  within  the  meaning  of  the  stat- 
ute, and  entirely  withdraws  the  case  of  as- 
sault from  the  <q;>eration  of  section  3293. 
Both  of  the  sections,  however,  were  consid- 
ered in  State  ▼.  McNelU,  75  N.  C.  15,  and  it 
was  directly  held  that  neither  provision  au- 
thorized imprisonment  In  the  penitentiary 
for  the  offense  of  assault  and  battery.  The 
decision  in  McNeill's  Case  is  epitomized  in 
the  headnotes  as  follows: 

"Misdemeanors  made  punishable  as  at  common 
law,  or  punishable  by  fine  or  imprisonment  or 
both,  can  be  punished  by  fine,  or  imprisonment 
in  the  county  jail,  or  both.  Hence,  a  general 
verdict  of  'guilty*  upon  an  indictment  contain- 
ing three  counts,  to  wit  one  for  an  assault  with 
a  deadly  weapon  with  intent  to  kill;  another, 
for  a  similar  assault  with  iritent  to  injure ;  and 
a  third,  for  a  common  assault  and  battery — will 
not  since  Acts  1870-71,  c.  43,  justify  impris- 
onment in  tbe  penitentiary.  Eine  and  impris- 
onment at  the  discretion  of  the  court  does  not 
confer  the  power  to  imprison  in  the  peniten- 
tiary." 

While  tbe  language  of  section  3620  author- 
izes a  punishment  for  assault  with  or  with- 
out intent  to  kill  by  fine  or  imprisonment,  oi 
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botb.  In  the  discretion  of  the  court,  It  does 
not  at  all  mean  that  the  Judge  may  change 
the  character  of  punishment  recognized  and 
established  by  the  law  for  such  an  offense, 
but  that,  within  such  limits,  the  extent  of  the 
punishment  is  referred  to  the  discretion  of 
the  trial  judge,  and  bis  sentence  may  not  be 
interfered  with  by  the  appellate  court,  ex- 
cept In  case  of  manifest  and  gross  abuse. 
This  position  is  emphasized  by  the  fact  that, 
under  the  former  law  (chapter  167,  U  8  and 
7,  Laws  1868-69),  an  assault  with  a  deadly 
weapon,  or  by  any  means  likely  to  produce 
death,  with  Intent  to  kill,  could  be  punished 
by  imprisonment  in  the  penitentiary  not  ex- 
ceeding ten  years,  and,  In  section  7,  an  as- 
sault with  a  deadly  or  dangerous  weapon, 
without  Intent  to  kill,  but  with  Intent  to  In- 
jure, was  so  punishable  not  exceeding  five 
years,  and  the  Statute  of  1870-71  (chapter 
43),  now  Rerlsal,  {  3620,  was  substituted  for 
these  sections,  and  was  enacted  for  the  ex- 
press purpose  of  repealing  them.  In  case  of 
State  T.  Rlppy,  supra,  a  sentence  of  ten  years 
In  the  state's  prison  was  upheld ;  but  in  that 
case  there  was  a  statute  which  expressly  au- 
thorized imprisonment  In  the  state  prison. 

Recurring  to  the  many  decisions  Imposing 
sentences  for  misdemeanors,  we  find  none 
where  a  sentence  of  more  than  two  years  has 
been  approved.  State  v.  Woodlief,  supra,  and 
authorities  cited.  Bnt  there  seems  to  be 
nothing  in  these  cases  which  necessarily  re- 
stricts the  lower  court  to  this  period,  and, 
with  the  limitation  that  he  cannot  change  the 
character  of  punishment  recognized  by  the 
law  for  a  given  offense  or  alter  by  his  sen- 
tenoe  the  quality  of  a  crime  from  a  misde- 
meanor to  a  felony,  there  is  nothing  which 
would  prevent  a  court  from  making  "the 
punishment  fit  the  crime,"  where  It  Is  unpre- 
scrlbed  by  the  law  and  within  the  sound  le- 
gal discretion. 

This  win  be  certified,  that  the  sentence  on 
the  prisoner  ntay  be  set  aside  and  a  legal 
punishment  Imposed  in  accordance  with  law.' 

Error. 


(174   N.    C.    S82) 

UNIVERSAL  OIL  ft  FERTILIZER  CO.  v. 
BURNEY.     (No.  291.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917.) 

1.  Evidence  «=»474(14)  —  Opinion  —  Knowl- 
edge OF  WHNKSS— Handwkitinq. 

A  witness  who  had  never  seen  defendant 
write,  but  had  received  letters  from  him  in  the 
usual  course  of  business,  was  competent  to  tes- 
tify to  defendant's  handwriting. 

2.  Evidence  «s>186(3) — Secondabt  Evidence 
— Degrees. 

The  principle  that  parol  evidence  of  a  lost 
original  will  not  be  received  when  there  is  shown 
to  be  a  dependable  copy  available  or  until  proper 
efforts  have  been  made  to  procure  it  cannot  ap- 
ply, unless  it  be  shown  that  there  is  a  copy  in 
existence  to  be  procured  by  proper  procedure. 


3.  Appeal  and  Eaaoa  «=>1056(3)— Habvless 
Ekbob— Exclusion  of  Evidence— Insuffi- 
cient FOB  Pdbpose  Offebed. 

In  an  action  for  the  breadi  of  a  contract 
dated  February,  1912,  to  sell  and  deliver  cotton 
seed  at  the  price  of  24  cents  a  bushel,  defend- 
ant's witnesses  having  testified  that  in  the 
spring  plaintiff's  purchasing  agent  offered  him 
a  price  below  24  cents,  which  was  dedined,  that 
the  court  excluded  a  question  and  answer  to  the 
effect  that  if  plaintiff  had  offered  as  much  ai 
24  cents  witness  would  have  sold,  will  be  held 
without  prejudice;  the  proposed  question  and 
answer  bieng  too  indefinite  to  permit  the  ap- 
plication of  the  principle  that  the  injured  party 
must  do  what  reasonable  business  prudence  re- 
quires to  minimize  his  loss. 

4.  Appeal  and  Ebrob  «=»1032(1)— Pbuuoi- 
ciAL  Ebrok— Duty  to  Show. 

A  party  who  assails  the  validity  of  a  trial 
must  show  that  prejudicial  error  has  been  com- 
mitted. 

5.  Damages  «=>4(K2)— Sales  «=»421— Bbkacu 
op  Contbact— Instbuctions. 

Where  there  was  evidence  to  the  effect  that 
defendant  knew  plaintiff  was  buying  the  seeds 
to  manufacture,  and  that  be  had  sold  his  product 
of  the  mills  "against  the  seed  plaintiff  was  tlwi 
buying  of  defendant,"  the  chaixe  of  the  court, 
after  instructing  that  the  jury  could  allow  as 
damage*  the  difference  between  the  contract  and 
market  price,  "that  if  defendant  knew  that 
plaintiff  had  made  bargains  by  which  they  were 
to  use  the  seed,  and  plaintitf  was  forced  to  go 
into  the  market  and  buy  the  seed  at  a  higher 
price  to  take  the  place  of  the  seed  whidi,  if  any, 
he  had  wrongfully  failed  to  furnish,  the  added 
cost  of  the  seed  would  be  an  additional  element 
of  damages,"  wSs  fully  sustained,  as  one  who 
violates  his  ooatract  is  liable  for  such  damages 
including  gains  prevented  as  well  as  losses  sus- 
tained as  may  be  supposed  to  have  enteral  into 
the  contemplation  of  the  parties  when  the'  con- 
tract was  made. 

6.  APPBAi.  AND  Ebbob  «s9lOd4(l)— iNsnno- 
TIONS— Pbuxtdicial  Ebbob. 

There  being  nothing  to  show  that  plaintiff 
bought  except  when  compelled  to  do  so,  or  tliat 
he  paid  moiethan  the  nlarket  price,  no  preJQ- 
dicial  error  was  shown  by  the  giving  of  sadi 
instruction. 

7.  CuBTOUB  and  Usages  «=9l2(2)  —  Knowii- 

EDGE— PeeSUKPTION.    . 

That  it  was  the  usage  and  custom  to  deliver 
goods  on  the  river  bank  instead  of  on  the  boat 
would  not  bind  the  purchaser  unless  he  knew 
of- the  same;  it  not  being  a  general  custom  of 
which  the  parties  are  presumed  to  have  knowl- 
edge. 

Appeal  from  Superior  Gonrt,  New  Hanover 
County ;  Bond,  Judge. 

Action  by  the  Universal  Oil  &  Fertilizer 
Company  against  R.  A.  Burney.  Judgment 
for  plaintiff,  and  defendant  appeals,  ^^rui- 
ed. 

The  action  was  chiefly  to  reooTor  damages 
for  an  alleged  breach  of  contract  on  the  part 
of  defendant  In  the  sale  and  delivery  of  a 
certain  amount  of  cotton  seed,  plaintiff's  evi- 
dence tending  to  show  that,  in  Febmary, 
19X2,  plaintiff  bought  and  defendant  sold  and 
agreM  to  deliver  at  the  boat  at  White  Oak 
Landing  8,000  to  10,000  bushels  of  cotton  see:I 
for  purposes  of  manufacturing  and  resale, 
at  the  contract  price  of  24  cents  per  bushel, 
or  $16  per  ton;  that  after  delivering  about 
2,300  bnshels  defendant,  In  breach  of  Its  con- 
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tract,  failed  to  deliver  the  remainder,  and 
plaintiff  .was  thereby  forced  to  go  on  the 
market  for  the  remainder  of  the  seed,  or 
6,850  bushels  of  them,  at  an  advanced  price, 
being  the  amount  required  to  fill  its  contracts 
made  in  reliance  on  defendant's  agreement, 
and  to  plaintUTs  damage,  1360.76.  The  evi- 
dence of  plaintiff  tended  farther  to  show  that 
the  contract  for  said  purchase  was  in  parol 
and  made  by  its  purchasing  ageqt,  A.  A.  Mc- 
Qneen,  and  that,  at  the  time  the  sale  was 
made,  said  agent  notlfled  defendant  that  the 
seed  were  being  bonght  for  manufacturing, 
and  that  disposition  of  the  plrodnct  would  be 
made  in  reliance  upon  defendant's  agree- 
ment; McQueen  testifying,  among  other 
things,  as  follows: 

"I  insisted  on  Mr.  Barney's  not  putting  in 
any  more  seed  than  he  actnally  bad,  as  Mr. 
Worth  (manager)  woald  sell  the  prodoct  of  these 
seed  against  &e  seed  he  was  buying ;  he  would 
sen  oil  against  these  seed.  Mr.  Bumey  said  he 
had  8,000  bui^els  of  seed  of  bis  own,  and  in- 
sisted on  wiring  for  saoka  so  that  they  coald  be 
shipped  immediately.  They  were  to  be  shipped 
as  soon  as  the  sacks  could  come,  plaintifC  having 
agreed  to  supply  the  sacks." 

And  again: 

"I  told  Mr.  Bumey  that  Mr.  Worth  had  sold 
the  cake  against  this  lot  of  seed,  snd  was  anx- 
ious to  get  it." 

Additional  claim  was  made,  with  evidence 
to  support  it,  for  a  quantity  of  sacks  sup- 
plied by  plaintiffs,  pursuant  to  agreement, 
and  which  defendant  had  never  returned  or 
accounted  for. 

Defendant  averred  and  offered  evidence 
tending  to  show  that  be  only  octntracted  for 
6,000  bushels  of  seed,  and  tbat  be  bad  de- 
livered as  much  as  3,810  busbels,  and  that 
bis  reason  for  not  making  further  deliveries 
was  because  of  plalntilTs  falling  to  supply 
sacks  tbat  were  suitable  for  shipment;  tbat 
they  were  not  delivered  on  the  boat,  but 
were  left  on  the  river  bank  in  care  of  boys 
who  were  kept  tliere  by  local  merchants  of 
White  Oak  to  overlook  and  care  for  freight 
oi;  tbat  kind  at  the  landing;  this  being  a 
custom  which  prevailed  there  with  the  mer- 
chants and  shippers.  Defendant  contended 
further  that  he  had  not  been  paid  for  all  the 
seed  he  had  shipped,  and  that  as  a  fact  there 
would  be  du6  defendant  on  correct  settle- 
ment $30.30,  which  he  demanded  as  a  coun- 
terclaim. 

On  Issues  submitted,  the  jury  rendered  the 
following  verdict: 

"Is  defendant,  Barney,  indebted  to  plaintiff, 
and,  if  so,  in  what  amount?  Answer:  Yes, 
$393.32,  with  interest  from  March  15,  1917." 

Judgment  oh  the  verdict,  and  defendant 
excepted  and  appealed. 

McClammy  ft  Bnvgwin,  of  WOmington, 
for  appellant  W.  P.  Mangum  Turner,  of 
Wilmington,  for  appellee. 

HOKE,  J.    The  jury  have  accepted  plain- 
tiff's version  that  there  was  a  breach  of  Con- 
93S.E.-68 


tract  on  the  part  of  defendant,  assessing 
plaintiff's  damages  at  $393.32,  and,  on  care- 
ful consideration  of  tbe  record,  we  find  no 
error  that  would  Justif>'  us  in  disturbing  the 
results  of  tbe  triaL 

[1]  It  was  objected  for  defendant  that  tbe 
witness  Worth,  examined  for  plaintiff,  in 
reference  to  a  letter  purporting  to  have  beeh 
written  by  defendant,  Burney,  was  allowed 
to  testify  to  the  handwriting  of  defendant, 
having  never  seen  him  write,  but  having  re- 
ceived letters  from  him  In  the  course  of  busi- 
ness. It  is  well  recognized  that,  in  order  to 
speak  to  this  question,  a  witness  is  not  re- 
quired to  have  seen  the  person  write,  and, 
on  the  facts  in  evidence,  authority  with  us  is 
against  defendant's  position.  Morgan  v.  Fra- 
ternal Association,  170  N.  C.  T5-82,  6«  S.  B. 
975,  dting  Nicholson  v.  Lumber  Co.,  156  N. 
C.  69,  72  S.  E.  86,  36  U  R.  A.  (N.  S.)  162; 
TutUe  V.  Ralney,  98  N.  C.  613,  4  S.  B.  475. 
.Morgan's  Case  was  not  unlike  this,  and  the 
opportunity  of  the  witness  to  familiarize 
himself  witb  tbe  handwriting  was  not  great- 
er, and  it  was  held  on  this  subject: 

"Where  the  insurance  oommiasioner  has  tes- 
tified that  he  is  familiar  with  the  signature  to  a 
letter  sought  to  be  introduced  in  evidence  from 
correspondence  witb  the  writer  through  his  de- 
partment and  he  could  testify  to  tbe  hondwrit- 
ing"  etc. 

[t]  It  was  objected  fortber  tbat  this  wit- 
ness. Worth,  who  was  general  manager  of 
plaintiff  company,  was  allowed  to  speak  to 
tbe  contents  of  tbe  letter  in  question,  tbe 
wltn^  having  said  that  he  had  looked  for 
tbe  letter  and  had  not  been  able  to  find  it; 
tbat  bis  letter  book  contained  an  entry  show- 
ing tbat  such  a  letter  bad  been  received,  buc 
that  he  was  unable  to  find  it ;  that  be  could 
not  find  any  of  the  company's  correspond- 
ence for  January,  February,  March,  April,  or 
May,  1912;  that  they  had  moved  three  or 
four  times  in  the  last  five  years  and  he  could 
not  find  the  correspondence  anywhere.  The 
contract  here  was  made  by  the  purchasing 
agent,  McQueen,  and  was  in  parol.  The  let- 
ter in  question  from  defendant  Burney,  pre- 
vious to  the  contract,  contained  an  offer  to 
sell  plaintiff  8,000  to  10,000  bushels  of  cot- 
ton seed,  and  so  was  In  direct  support  of 
plaintiff's  claim  tbat  such  was  the  contract. 
Defendant,  as  we  understand  the  record,  does 
not  contend  that  the  proof  of  loss  of  the  orig- 
inal is  InsuiScient,  but  bases  his  objection  on 
tbe  fact  that  no  notice  was  shown  for  de- 
fendant to  produce  a  copy,  and,  unless  that 
was  done,  parol  evidence  of  the  contents  of 
tbe  lost  original  Is  not  permissiUe.  In  tbe 
application  of  what  Is  termed  tbe  best  evi- 
dence rule  there  is  decided  conflict  of  author- 
ity on  the  question  whether  there  are  de- 
grees of  secondary  evidence.  An  intelligeuc 
writer  on  the  subject  (Jones  on  Evidenco 
[2d  Ed.]  I  228)  lays  It  down  as  the  English 
rule  that  no  sucb  degrees  are  recognized,  and 
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that  the  position  Is  supported  by  the  cases  In 
Massachusetts,  Indiana,  Michigan,  and  Ne- 
braska. '  The  author  also  states  that  the  cur- 
rent of  American  authority  is  to  the  con- 
trary, and,  under  this,  termed  the  American 
rule,  that  parol  evidence  of  a  lost  original 
will  not  be  received  when  there  Is  shown  to 
be  a  dependable  copy  in  existence  and  avail- 
able as  evidence,  or  until  proper  effort  Is 
made  to  procure  it  In  case  of  private  writ- 
ings, a  decision  in  this  state  (Osborne  v.  Bal- 
iew,  29  N.  O.  415)  seems  to  favor  the  English 
rule,  but  it  is  not  now  necessary  to  decide 
the  question,  for,  under  either  rule  It  is  held 
that  before  the  principle  is  recognized  or 
enforced,  it  must  be  shown  that  there  Is  a 
copy  In  existence  to  be  procured  by  proper 
procedure.  Jones  on  Evidence,  i  229.  De- 
fendant objects  and  excepts  because  they 
were  not  notified  to  produce  a  copy,  and  we 
find  nowhere  In  the  record  that  sudi  a  copy 
was  made  or  held  by  defendant. 

[3]  Again,  it  appeared  that  a  witness  for 
defendant,  J.  R.  Hunt,  bad  testified  that  be 
lived  at  White  Oak  in  1912  and  In  the  spring 
of  that  year,  and  McQueen,  plaintiff's  pur- 
chasing ogmt,  had  made  blm  an  offer  for 
cotton  seed  at  some  price  belo.w  24  cents  per 
bushel,  which  was  declined,  and  it  is  insisted 
that  error  was  committed  In  excluding  a 
question  and  answer  of  this  witness,  to  the 
effect  that,  if  plaintiff  had  offered  as  much 
as  24  cents,  witness  would  have  sold.  It  is 
well  understood  that,  in  case  either  of  tort 
committed  or  contract  broken.  It  is  "the  duty 
of  the  injured  party  to  do  what  reasonable 
business  prudence  requires  in  order  to  min- 
imize his  loss,"  Cotton  Oil  Co.  v.  Telegraph 
Co.,  171  N.  C.  706-708,  89  B.  E.  21,  and  au- 
thorities cited,  bnt  the  proposed  question  and 
answer  o£  the  witness  here  Is  entirely  too 
Indefinite  to  call  for  or  permit  the  applica- 
tion of  any  such  principle.  It  does  not  ap- 
pear what  was  the  price  offered  nor  whether 
the  time  when  it  occurred  would  have  tended 
to  relieve  plaintiff,  nor  the  amount  of  seed 
that  the  witness  had. 

[4,  5]  It  is  incumbent  upon  a  party  who 
assails  the  validity  of  a  trial  to  show  that 
prejudicial  error  has  been  committed,  and, 
on  the  facts  presented,  tills'  exception  must 
be  disallowed.  In  re  Smith's  WUl,  163  N.  O. 
466,  79  S.  E.  977.  And  the  same  position 
will  suffice  for  a  principal  objection  to  the 
charge  of  the  court  that,  after  instructing 
the  Jury  they  could  allow  as  damages  the 
difference  between  the  contract  and  market 
price,  "that  if  defendant  knew  that  plaintiff 
had  made  bargains  by  wliich  they  were  to 
use  this  seed,  and  plaintiff  was  fcnrced  to  go 
into  the  mariset  and  buy  the  seed  at  a  high- 
er price  to  take  the  place  of  the  seed  which, 
if  any,  he  had  wrongfully  failed  to  furnish, 
the  added  cost  of  the  seed  would  be  an  addi- 
tional element  of  damages."  There  is  evi- 
dence on  the  part  of  plaintiff  to  the  effect 
that,  at  the  time  of  the  contract,  defendant 
Imew  plaintiff  was  buying  these  seed  to  man- 


ufacture, and  that  he  had  sold  his  product 
of  the  mills  "against  the  seed  plaintiff  was 
then  buying  of  defendant,"  and;  on  tills 
eAddence,  we  incline  to  the  opinion  that  the 
charge  of  his  honor  can  be  fully  sustained 
as  given.  TlUinghast  v.  Cotton  Mills,  143 
N.  0.  268,  55  8.  El  621;  Machine  Co.  v.  To- 
bacco Co.,  141  N.  a  284,  53  S.  li  885 ;  Lewis 
V.  Rountrec,  79  N.  C.  122,  28  Am.  Rep.  309. 
In  Madiine  Con^jany  Case,  supra.  It  was 
held  that  when  one  violates  his  contract,  he 
Is  liable  for  sudi  damages,  Including  gains 
prevented  as  well  as  losses  sustained  as  may 
fairly  be  suffered  to  have  entered  into  the 
contemplation  of  the  parties  when  tb^  ai&de 
the  contract 

[6,  7]  But  in  any  event,  there  is  nothing  in 
the  record  to  show  that  In  buying  these 
seed,  to  protect  itself  against  the  conse- 
quences of  defendant's  breach,  the  plaintiff 
paid  anything  above  the  market  value,  or 
that  he  purchased  at  the  time  otherwise  than 
at  the  market  price.  On  this  question  the 
language  of  the  witness  Worth  is  that  he 
sold  110  tons  of  cake  to  the  Exchange  Cot- 
ton &  Oil  Company,  of  Kansas  City,  and  fall- 
ing to  get  the  seed  fn>m  Mr.  Bumey,  he  had 
to  buy  them  because  these  parties  required 
his  company  to  live  up  to  their  contract  and 
deliver  the  cake.  "So  I  went  out  on  the  open 
market  and  bought  seed  at  the  best  price  I 
could.  I  bought  from  the  North  Carolina 
Cotton  Oil  Company  and  paid  the  prices  as 
followa"  There  is  nothing  to  show  that  plain- 
tiff bought,  except  when  compelled  to  do  so 
by  the  obligation  into  which  his  company  bad 
entered,  nor,  as  stated,  that  he  paid  more 
than  the  market  price  at  the  time  the  pur- 
chase was  made,  and,  no  prejudicial  error 
being  made  to  ai^tear  and  this  exception 
also  must  be  overruled.  Def«idant  also  ob- 
jects and  assigns  for  error  that  the  court  In 
charging  the  Jury  as  to  the  existence  of  the 
usage  or  cU8t<xn  in  delivering  goods  oo  the 
river  bonk  in  care  of  boys  there  employed 
to  look  after  them  by  local  merchants  in- 
stead of  delivering  them  f.  o.  b.  on  the  boat 
as  the  contract  in  terms  specified,  instructed 
them,  among  other  things,  tliat  if  the  oil 
company  knew  nothing  about  su(ib  a  custcsn, 
it  was  the  duty  of  defendant  to  deliver  to 
the  steamboat  company,  and  not  leave  them 
in  custody  of  tlie  employes  of  these  mer- 
chants. 

It  is  established  doctrine  that  the  terms 
of  a  contract  may  be  explained  and  inter- 
preted by  reference  to  a  prevailing  custom 
or  usage,  and  it  is  recognized  further  that 
such  a  custom  may  t>e  so  general  and  all- 
pervading  that  the  parties  may  be  presumed, 
in  some  Instances  conclusively  presumed,  to 
have  made  their  contract  in  contemplation 
of  it  but  such  a  presumption  is  not  permis- 
sible in  respect  to  a  custom  of  this  kind,  the 
usage  at  a  local  steamboat  landing.  In  such 
cases,  unless  the  parties  knew  of  it  they 
could  not  have  contracted  in  reference  to  it 
and,  on  the  facts  In  evidence,  the  charge  of 
his  honor  is  undoubtedly  correct    Gilmer  v. 
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Young,  122  N.  C.  806,  29  S.  E.  830;  Chatean- 
gay  Ore  C5o.  t.  Blake,  144  U.  S.  476,  12  Sup. 
Ct.  731,  36  Ia  Ed.  510;  Pennell  v.  Transpor- 
tation Co.,  94  Micb.  247,  63  N.  W.  1049; 
Clark  on  Contracts,  p.  328;  Jones  on  £t1- 
dence  <2d  Ed.)  {  464.  In  the  dtaUon  to 
Clark,  supra,  It  Is  said: 

"It  is  a  general  rule  that  the  usage  must  have 
been  known  to  the  parties,  but,  if  a  usage  is  es- 
tablished and  general,  it  is  presumed  to  have 
been  known  to  them  and  is  obligatory  without 
proof  of  knowledge,  and,  even  in  case  of  igno- 
rance, if  it  is  not  a  general  usage  or  if  from 
want  of  informants  or  any  other  reason  it  can- 
not be  held  to  be  established  in  the  sense  in 
which  we  have  used  that  term,  then  it  must  be 
affirmatively  ^own  that  the  parties  had  knowl- 
edge of  the  usage  at  the  time  of  contracting 
and  contracted  with  reference  to  it." 

And  In  Jones  on  Evidence: 

"There  are  certain  commercial  customs  and 
usages  of  which  every  person  in  the  communi- 
ty is  deemed  to  be  cognizant,  such  for  example 
as  those  belonging  to  the  law  merchant,  but  the 
usages  of  special  trades  and  those  local  usages 
which  may  be  limited  to  certain  communities, 
cannot  of  course  be  presumed  to  be  known  at 
all.  These  have  been  called  usages  as  distin- 
guished from  the  general  recognized  customs  of 
times.  In  respect  to  these  usages,  there  should 
be  proof  either  of  actual  knowledge  on  the  part 
of  the  person  to  be  affected  or  proof  of  circum- 
stances from  which  such  knowledge  may  be 
fairly  inferred." 

The  remaining  exceptions  are  without 
m^t,  some  of  them  being  abandoned  by  ap- 
pellant, and,  on  the  record,  the  Judgment  for 
plaintiir  Is  affirmed. 

No  error. 


(1T4   N.    C.    3M) 

COOPEB  T.  CI/UTB.    (Nos.  290,  299.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917.) 

On  Plaintiff's  Appeal. 

1.  Appkal   and   Ebbob   <S=979(1)  —  Swmva 
Abidb  Vebdict— Dibcbetion  ott  Corar. 

IMscretion  of  the  superior  court,  on  motion 
to  set  aside  a  verdict  as  contrary  to  the  weight 
of  evidence,  will  not  be  reviewed,  in  the  absence 
of  evidence,  of  an  abuse  thereof. 

2.  Sales  «=»418(1,  2)— Bbeach  of  Ezecutobt 
Contbact— Dauaqes. 

For  breach  of  an  executory  contract  to  sell 
cotton  at  a  certain  price  per  pound,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  actual  or  market  value 
of  the  cotton  at  the  time  and  place  of  the  breach, 
and,  if  the  market  value  is  the  same  as  the  con- 
tract price,  only  nominal  damages  can  be  re- 
covered. 
8.  Sales  «s»154— Sals  or  Cotion— Pkbfobu- 

AjrCB. 

'  Where  defendant  did  not  contract  to  sell  to 
plaintiff  any  particular  lot  of  cotton,  he  could 
nave  performed  the  contract  by  purchasing  sim- 
ilar cotton  on  the  market  and  making  delivery 
to  plaintiff. 

4.  Sales  iS=s>166(1)— Sale  of  Uncomfbessed 
Cotton  —  Dorr    to    Deltveb   Compressed 

■  Cotton. 

Defendant,  who  had  contracted  to  sell  un- 
compressed cotton,  could  not  be  required  by 
plaintiff,  the  buyer,  to  deliver  compressed  cotton 
worth  more  than  uncompressed. 


On  Defendant's  Appeal. 

5.  Sales  «=5»172— Bbeach  of  Contbact— Ex- 
cuse. 

That  defendant,  who  had  contracted  to  sell 
uncompressed  cotton,  did  not  know  when  he 
contracted  that  his  cotton  had  been  compressed 
and  sold  by  one  holding  it  under  a  storage  con- 
tract, does  not  excuse  defendant  for  bis  failure 
to  deliver  uncompressed  cotton  to  the  buyer. 

6.  Daicages  9=»9  —  Bbeach  of  Contract  — 
Nominal  Damage. 

No  actual  damage  to  the  buyer  of  goods 
having  been  proven  crom  the  seller  s  breach,  the 
latter  is  nevertheless  liable  for  nominal  dam- 
ages. 

Appeal  from  Superior  Cooit,  New  Han- 
over County ;   Bond,  Judge. 

Action  by  W.  B.  Cooper,  trading  as  W.  B. 
Cooper  &  Co.,  against  G.  A.  Clute.  From  a 
Judgment  for  plaintiff,  both  parties  appeal. 
No  error. 

Civil  action  tried  upon  these  Issues: 

(I)  Did  defendant,  Clute,  contract  and  agree 
to  sell  and  deliver  to  plaintiff.  Cooper,  1,430 
bales  of  cotton  at  10%  cents  per  pound,  basis 
middling,  as  alleged  in  complaint?  Answer: 
Yes. 

J 2)  Was  plaintiff,  Cooper,  ready,  able,  and 
lling  to  receive  and  pa^  for  said  cotton  and 
comply  with  bis  part  of  said  contract?  Answer: 
Yes. 

(3)  Was  defendant,  Clute,  caused  to  make  said 
contract  by  false  and  fraudulent  statements 
made  by  plaintiff.  Cooper,  or  his  agent,  intended 
to  and  which  did  deceive  him,  as  to  market 
price  of  cotton  at  that  time  in  Wilmington,  as 
alleged  in  answer?    Answer:   No. 

(4)  Was  said  contract  made  for  cotton  not 
compressed,  both  supposing  said  cotton  had  not 
been  compressed,  when  in  fact  it  had  been  com- 
pressed at  that  time?    Answer:    Yes. 

(5)  Would  plaintiff.  Cooper,  have  received  the 
cotton  as  compliance  with  the  contract  if  defend- 
ant, Clute,  had  offered  to  deliver  it?  Answer: 
Yes. 

(6)  Could  defendant,  Clute,  have  gotten  cotton 
from  Sprunt  with  which  to  comply  with  his  con- 
tract with  plaintiff,  Cooper?    Answer:  No. 

(7)  Did  defendant,  Clute,  wrongfully  break  his 
contract  and  fail  to  deliver  the  cotton  according 
to  its  terms?    Answer:   Yes. 

(8)  Was  it  within  contemplation  of  both  par- 
ties to  the  contract  that  plaintiff  was  buying  the 
cotton  to  sell  again?    Answer:   Yes. 

(9)  What,  if  anything,  could  plaintiff,  Cooper, 
have  made  by  selling  the  cotton  within  reason- 
able time,  if  defendant,  Qute,  had  delivered  It 
according  to  bis  contract?    Answer:  Nothing. 

(10)  What  was  market  price  per  pound  of 
the  cotton  at  place  at  which  it  was  to  be  de- 
livered, on  Wednesday,  February  28,  1916?  An- 
swer:  10%  cents. 

(II)  What  was  market  value  per  pound  of 
the  cotton  at  place  at  which  it  was  to  be  de- 
livered on  Saturday,  February  26,  1916?  An- 
swer: 10%  cents. 

(12)  Under  the  contract,  was  delivery  to  be 
made  on  Wednesday,  February  23,  1916,  or  on 
Saturday,  February  26.  1916?  Answer:  Satur- 
day. February  26,  1916. 

(13)  When  Clute  made  the  contract,  had  his 
cotton  hpen  compressed  by  Sprunt  without  his 
knowledge?    Answer:   Yes. 

(14)  What  was  the  weight  per  bale  of  the  cot- 
ton?   Answer:  468.1  pounds. 

(15)  Did  said  cotton  grade  one-eighth  cent  per 
pound  above  middlinj?    Answer:    Yes. 

(16)  Was  the  bargain  between  the  plaintiff  and 
defendant  made  with  reference  to  the  same, 
1,430  bales  of  cotton  stored  in  warehouse  of  Wil- 
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mingfan    Oompreas    ft    Warehouse    Company? 
Answer:  Yes. 

(17)  At  time  bargain  was  made  between  plain- 
tiff and  defendant,  bad  Sprunt  &  Son  agreed  to 
sell  the  cotton  to  another  buyer;  defendant, 
Clute,  not  knowing  of  same?    Answer:    Yes. 

(18)  At  time  bargain  was  made  between  plain- 
tiff and  defendant,  had  Sprunt  &  Son  sold  and 
delivered  the  cotton  to  another  buyer?  Answer: 
Yes. 

(13)  Would  defendant,  Clute,  have  made  the 
contract  with  plaintiff,  Cooper,  if  he  had  known 
the  cotton  had  Deen  compressed,  and  that  Sprunt 
&  Son  had  agreed  to  sell  or  had  deUvered.it  to 
another  buyer?    Answer:  No. 

(20)  Did  defendant,  Clute,  when  he  failed  to 
deliver  the  cotton,  nave  the  right  to  call  on 
Sprunt  ft  Son  for  cotton  to  deliver  to  Cooper  in 
place  of  the  cotton  whidi  Sprunt  &  Son  had 
compressed?    Answer:  Na 

(21)  What  damages,  if  anything,  is  plaintiff. 
Cooper,  entitled  to  recover  <tf  defendant,  Clute? 
Answer:   One  penny. 

Tbe  court  rendered  Judgment  agaiiust  tbe 
defendant  for  one  penny  and  costs.  Plaintiff 
and  defendant  excepted  and  appealed. 

John  D.  Bellamy  ft  Son  and  McClammy  ft 
Burgwln,  all  of  Wilmington,  for  pin  In  tiff. 
Roontree  ft  Davis  and  Kenan  &  Wright,  all 
of  Wilmington,  for  defendant. 


PlaintUTs  AppeaL 

BROWN,  J.  There  are  seven  assignments 
of  error  by  plaintiff.  Five  of  them  aver  that 
the  court  erred  In  refusing  to  set  aside  the 
verdict  upon  certain  issues,  and  the  sixth 
avers  that  the  court  erroneously  refused  to 
set  aside  the  verdict  upon  all  the  issues, 
based  upon  the  ground  that  It  was  contrary 
to  the  weight  of  the  evidence. 

[1]  This  Is  a  matter  in  the  sound  discre- 
tion of  the  superior  court,  and  will  not  be 
reviewed,  in  the  absence  of  evidence  of  an 
abuse  of  such  discretion.  Bird  v.  Bradburn, 
131  N.  a  438,  42  S.  E.  936 ;  Collins  v.  Casu- 
alty Co.,  172  N.  C.  549,  90  S.  E.  585. 

Seventh  assignment  avers  that  the  court, 
erred  in  failing  to  give  Judgment  for  the 
plaintiff  for  the  difference  betweeiji  10% 
cents,  the  contract  price  of  tbe  cotton,  and 
11.03  cents,  the  price  which  it  was  admitted 
the  defendant  obtained  from  Sprunt  for  the 
sale  of  tbe  said  cotton,  and  the  costs  of  the 
action,  and  in  signing  tbe  Judgment  set  out 
in  the  record.  The  findings  of  the  Jury  es- 
tablish that  tbe  defendant  entered  into  a 
contract  with  plaintiff  to  deliver  to  him  at 
tbe  Hilton  compress,  near  Wilmington,  1,430 
bales  of  cotton  not  compressed  at  tbe  price 
of  10%  cents  per  pound,  delivery  to  be  made 
on  February  2(^,  1916;  that  plaintiff  was 
ready,  able,  and  willing  to  take  and  "pay  for 
tbe  cotton  according  to  contract;  that  de- 
fendant failed  to  deliver  tbe  cotton;  and 
that  Its  market  value  at  time  and  place  of 
delivery  was  10%  cents  per  pound. 

[2]  The  measure  of  damage  to  be  recover- 
ed for  breach  of  an  executory  contract  of 
this  character  is  well  settled  to  be  tbe  diffei- 


ence  between  tbe  contract  price  and  the  actu- 
al or  martcet  value  of  the  property  at  tbe 
time  and  place  of  the  breach  of  the  contract. 
Under  this  rule,  U  the  market  value  is  the 
same  as  the  contract  price  when  the  eon- 
tract  is  breached,  only  nominal  damages  can 
be  recovered.  39  Cyc.  1992;  Iiumlier  Co.  v. 
Mfg.  Ca,  162  N.  C.  395,  7S  S.  E.  284;  Ber- 
berry Y.  TOmbacher,  162  N.  C.  499,  77  S.  E. 
412.  There  are  cases  where  the  evidence 
warrants  the  allowance  of  special  damage, 
but  we  see  nothing  in  this  case  that  takes  it 
out  of  the  general  rule. 

There  la  no  evidence  tliat  tbe  contract  had 
been  entered  into  by  plalntlfl  for  tbe  pur- 
pose of  filling  contracts  made  by  him,  as  in 
Johnson  v.  Railroad,  140  N.  a  574,  53  S.  E.. 
362,  and  that  such  purpose  was  within  the 
knowledge  or  contemplation  of  both  parties 
when  the  contract  was  made.  While  it  is 
found  that  plaintiff  purchased  the  cotton  to 
sell  again,  it  is  also  found  tliat,  had  the  cot- 
ton been  delivered  and  resold  within  a  rea- 
sonable time,  plaintiff  would  have  made  noth- 
ing by  the  transaction. 

[3]  Plalntllt  contends  that  the  court  should 
have  rendered  Judgment  Cor  plaintiff  for  tbe 
difference  between  U0%  cents,  the  contract 
price,  and  11.03  cents,  which  plaintiff  claims 
tbe  defendant  received  from  Sprunt  for  tbe 
cotton.  Tiie  plaintiff  tendered  no  sudi  isBoe^ 
and  there  is  no  finding  of  fact  that  defendant 
received  11.03  for  the  cotton>  But  that  is  im- 
materiaL  The  written  contract  shows  that 
the  defendant  did  not  sell  to  plaintiff  any 
particular  cotton.  Defendant  could  have  per- 
formed tbe  contract  by  purchasing  similar 
cotton  on  the  market  and  making  the  ddiv- 
ery. 

[4]  If  he  failed  to  do  so,  in  tbe  absence  of 
proof  of  special  damage,  the  defendant  can 
be  held  only  for  Its  value  as  fixed  by  tbe 
Jury,  less  the  contract  price.   Tbe  evidence  is 
tliat  the  cotton  that  Sprunt  held  for  defend- 
ant under  a  storage  contract  bad  been  com- 
pressed and  sold  by  Sprunt  without  defend- 
ant's knowledge  before  the  contract  sued  on 
bad  been  entered  Into.    The  defiendant  woold 
not  be  required  to  deliver  compressed  cotton 
in  discharge  of  a  contract  calling  for  uncom- 
pressed cotton ;  the  former  being  worth  more. 
Therefore  tbe  terms  of  settlement  between 
Sprunt  and  defendant  have  no  relati<m  to 
this  controversy.     The  question  here  is,  not 
what  plaintiff  would  probably  tiave  made  by 
a  performance  of  tbe  contract  by  defendant 
(the  Jury   find   that  he  would  have  made 
nothing),  but  what  was  he  damaged  by  de- 
fendant's failure  to  perform  it?     Hie  evi- 
dence is  conflicting  as  to  the  value  of  similar 
cotton  at  place  of  delivery  on  February  26, 
1916,   but  the  Jury  hare  fixed  It  at  10%, 
which   is   the  contract  price.     It  therefore 
follows  that  the  plaintiff  has  sustained  no 
actual  damage. 

No  error. 
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Defendant's  AppeaL 

The  defendant  In  Ids  answer  alleges  that 
the  contract  to  sell  was  entered  Into  undet 
a  mntual  mistake,  and  asks  a  rescission.  No 
snch  Issue  was  submitted,  and  there  Is  no 
evidence  to  support  the  contention. 

[i,  l]Th6  fact  that  defendant  did  not 
know  that  bjs  cotton  had  been  comjpressed 
•  and  sold  by  Spmnt  at  the  time  he  entered  In- 
to the  contract  with  plaintiff  does  not  ex- 
cuse him  for  Its  breach.  No  actual  damage 
having  been  proven,  he  Is  nevertheless  liable 
for  nominal  damage.  Berbarry  t.  Tombadi- 
er,  supra. 

No  error. 

(174  N.   C.    J88) 

ROGERS  et  al.  v.  POWELL  et  al.    (No.  115.) 

(Supreme  Court  pf  North  Carolina.     Oct.  24, 
1917.) 

OFncEBS  €=382— TrTLE  of  Boabo  or  Tbtts- 

TEES— DiBECT   PBOCEEDINO  TO  TBT. 

In  view  of  Reviaal  1906,  {  ^6,  providing 
that.  In  any  action  wherein  the  title  to  any 
office  is  iDvolTed,  defendant,  being  in  possession, 
shall  continae  therein  pending  Oie  action,  and 
no  judge  shall  make  any  restraining  order, 
etc.,  where  there  are  two  rival  board*  of  tnia- 
teea  of  a  school  district,  and  one  of  them  has 
been  in  the  actual  enjoyment  of  the  offices  in 
dispute,  are  in  fnll  control  of  the  school,  have 
employed  teachers  for  the  incoming.. year,  and 
are  in  under  color,  it  is  not  open  to  the  other 
board  to  have  the  question  of  which  is  the  true 
board  determined  in  an  action  for  Injunction, 
where  the  title  is  only  presented  as  a  collat- 
eral issue,  but  the  parties  should  try .  out  the 
?|uestion  of  title  in  an  action  brought  directly 
or  the  purpose. 

Clark,  C.  J.,  dissenting. 

Ai^eal  from  Superior  Cooct,  Hertford 
County;   Whedbee,  Judge. 

Action  by  W.  W.  Rogers  and  others  against 
G.  G.  Powell  and  others.  From  judgment 
dissolving  the  restraining  order,  plaintiffs 
appeal.    Affirmed. 

The  action  was  instituted  by  plaintiffs, 
claiming  to  be  the  regular  board  of  trustees 
of  Ahoskle  school  district  No.  11,  seeking  an 
Injunction  to  require  defendants,  also  claim- 
ing to  be  the  regular  board,  to  turn  over  to 
plnintlffs  the  school  building,  etc.,  and  to  en- 
join defendants  from  interfering  with  plain- 
tiffs In  the  control  of  said  property  and  in 
the  management  of  said  school  and  its  af- 
fairs. B^rom  judgment  dlssolvlnx  the  re- 
straining order,  the  plaintiffs  appealed. 

Wlnborne  &  Winbome,  of  Murfreeaboro, 
and  Pruden  &  Pruden,  of  Edenton,  for  ap- 
pellants. Winston  &  Matthews,  of  Windsor, 
and  W.  R.  Joimson,  of  Ahoskle,  tor  appellees. 

HOKE,  J.  Chapter  210,  Private  Laws 
1909,  provides  for  creation  of  Ahoskle  school 
district  No.  11,  incorporating  a  board  of 
trustees  of  six  members  for  the  governance 
of  the  school  and  its  affairs,  who  shall  hold 
office  for  six  years,  and  to  be  divided  into 
classes,  so  that  two  shall  go  out  by  expira- 


tion of  term  every  two  years.  In  case  of  ad 
interim  vacancies,  they  shall  be  filled  by  the 
remaining  members  of  the  board  by  a  major- 
ity vote  thereof  until  the  next  general  elec- 
tion, when  such  vacancies  shall  be  filled  by 
an  election  of  the  voters  of  the  district. 

A  perusal  of  this  record  will  disclose  that 
tltis  is  a  contest  between  two  rival  boards  of 
trustees,  each  claiming  to  be  de  jure,  and 
where  the  defendants  are  and  have  been  in  the 
actual  enjoyment  of  the  offices  in  dispute,  are 
In  full  exercise  of  the  control  and  manage- 
ment of  the  school  and  its  affairs,  have  em- 
Idoyed  the  teachers  for  the  incoming  school 
year,  and  are  in  under  color ;  one  of  defend- 
ants having  been  regularly  elected  by  the  vot- 
ers, and  three  others  having  been  appointed 
to  fill  vacanciegata  meeting  held  for  the  pur- 
pose and  claiming  to  have  authority  to  make 
such  appointments.  Ui>on  such  a  record,  our 
authorities  are  to  the  effect  that  it  Is  not 
open  to  plaintiffs  to  have  the  question  deter- 
mined in  an  at.-tlon  of  this  character,  where 
the  title  is  only  presented  as  a  collateral  is- 
sue, but  that  the  parties  should  try  out  the 
question  of  title  in  an  action  properly  consti- 
tuted and  brought  directly  for  the  purpose. 
Mldgett  V.  Gray,  168  N.  C.  138,  73  S.  B.  791 ; 
Rhodes  r.  Love,  153  N.  O.  468,  69  S.  B.  436; 
Patterson  v.  Hobbs,  65  N.  C.  119.  The  ques- 
tion presented  was  fully  discussed  in  one  of 
the  cases  cited  (Rhodes  v.  Love,  supra).  As- 
sociate Justice  Walker  delivering  the  opinion, 
and  where  it  was  held,  among  otlier  things: 

"Action  by  mandamus,  brought  by  one  claim- 
ing to  be  the  duly  elected  and  qualified  treas- 
urer of  a  graded  school  committee,  to  compel  the 
present  occupant  to  deliver  to  him  the  books  and 
papers  of  the  office,  alle^d  to  be  wrongfully 
withheld,  is  not  the  proper  remedy,  .and  the 
action  wiU  be  dismissed,  when  the  pleadings  put 
the  title  to  the  office  in  issue,  ana  that  Is  the 
real  matter  fai  controversy.  The  title  to  a  pub- 
lic office  in  dispute  t>etween  two  rival  claimants 
must  be  determined  by  an  action  of  quo  war- 
ranto, or  by  an  action  in  the  nature  of  quo 
warranto,  especially  when  the  defendant  is  in 
possession  of  the  office  under  a  claim  of  right  in 
him  to  hold  it  and  exercise  its  functions  or 
perform  its  duties:  and  a  mandamus  to  compel 
the  surrender  of  the  books  and  papers  will  not 
lie.  until  the  claimant  has  established  the  dis- 
puted title." 

It  may  be  well  to  note  that  defendants  do 
not  contend  but  that  two  of  plaintiffs,  W.  W. 
Rogers  and  P.  H.  Mitchell,  have  full  right  to 
m^bership,  they  Iiaving  been  duly  elected 
thereto  by  the  voters  at  the  election  in  May ; 
but  tills  is  a  contest  between  the  two  boards, 
and,  the  defendants  being  In  possession  and 
exercise  of  the  offices  and  under  colorable 
duUa  of  right,  their  position  can  only  be 
questioned  by  suit  brought  directly  for  tlie 
purpose.  Pocahontas  Fuel  Co.  v.  Tarboro 
Cotton  Factory,  93  S.  E  790,  at  present  term ; 
Commissioners  v.  McDaniel,  52  N.  C.  107; 
Burke  V.  Elliott,  26  N.  C.  353,  42  Am.  Dec. 
142;  Tar  River  Co.  v.  Neal,  10  N.  C.  620; 
Brown  V.  O'ConneU,  36  Conn.  432,  4  Am. 
Rep.  89;  8  Amer.  &  Eng.  Enc.  (2d  Ed.)  p. 
783  et  seq.     And   being,   as   stated,  a   con- 
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test  between  tw»  rival  boards,  while  it  is 
admitted  tbat  two  6t  plaintiffs  are  entitled 
t»  membership,  the  rightful  organization  of 
plaintiffs  as  a  board  is  earnestly  denied,  and 
furthermore,  is  involved  in  substantial  doubt. 
To  restrain  the  defendants,  therefore,  from 
any  and  all  "interference  in  the  affairs  of 
the  school,"  might  result  In  serions  hin- 
drance, and  leave  this  important  work  for 
the  time  being  entirely  without  official  su- 
pervision or  control. 

Under  bvk3i  conditions,  the  public  interests 
should  receive  due  consideration  in  determin- 
ing the  right  to  injunctive  relief  (Jones  v. 
Lassiter,  169  N.  C.  750;  86  S.  E.  710) ;  a  po- 
sition fully  recognized  in  cases  of  this  char- 
acter by  our  statute  law,  even  in  actions 
brought  for  the  direct  purpose  of  trying  the 
title — section  836,  Revlsal,  chapter  12,  snbc. 
40,  title  Quo  Wairanto,  making  provision  as 
follows: 

"In  any  civil  action  pending  in  any  of  the 
courts  of  this  state  wherein  the  title  to  any 
office  is  involved,  the  defendant,  being  in  the 
possession  of  said  office  and  discharging  the  du- 
ties thereof,  shall  continae  therein  pending  such 
action,  and  no  judge  shall  make  any  restraining 
order  interfering  with  or  enjoining  sacb  officer 
in  the  premises;  and  such  officer  shall,  not- 
withstanding any  such  order,  continue  to  exer- 
cise the  dutiep  of  such  office  pending  such  litiga- 
tion, and  receive  the  emoluments  thereof." 

There  is  nothing  In  the  case  of  Salisbury 
V,  Croom,  167  N.  C.  223.  88  S.  B.  854,  dted 
for  plaintUt  board,  that  in  any  way  militates 
against  our  present  decision.  That  was  a 
contest  between  two  Individuals,  each  claim- 
ing to  be  the  rightful  member  of  the  board  of 
directors  of  the  Central  Hospital,  and  the 
question  as  to  which  of  two  rival  boards  had 
the  right  of  present  control  of  the  property 
was  in  no  way  presented.  The  court  held 
that  defendant,  Croom,  having  been  appointed 
and  duly  confirmed  by  the  Senate,  was  en- 
titled to  the  position,  and  the  official  board 
was  right  in  accepting  him  as  such. 

The  same  position  is  recognized  here  as  to 
two  of  plaintiffs,  who  were  duly  elected  by 
the  voters.  No  one  disputes  their  right,  as 
members  or  to  act  as  such.  The  third  taeml)er 
who  was  so  elected  positively  declined  to 
serve,  and  this  is  one  of  the  vacancies  filled 
by  the  old  board,  claiming  the  right  to  do  so 
under  this  statute  of  incorporation.  It  was 
stated  on  the  argument  and  accepted  as  true 
that  an  action  in  the  nature  of  quo  warranto 
has  been  instituted  for  the  purpose  of  deter- 
mining this  question  between  these  boards, 
and  for  that  reason  we  have  not  deemed  it 
advisable  to  refer  in  detail  to  the  testimony 
bearing  on  the  claims  of  the  respective  par- 
ties. But  a  casual  perusal  of  the  record  and 
facts  in  evidence  discloses  that  defendant 
board  is  in  possession  and  control  of  the 
school,  its  buildings  and  other  property,  and 
at  least  in  under  color  of  right ;  and,  under 
the  principles  stated,  their  management  and 
efforts  to  carry  on  the  school  and  serve  the 
public  should  not  be  interfered  with  by  in- 


junction until  the  issue  has  beax  finally  de- 
cided in  this  action,  brought  directly  for  the 
purpose. 

There  is  no  error  in  dissolving  the  injunc- 
tion, and  the  Judgment  of  the  superior  court 
to  that  effect  Is  affirmed. 

Affirmed. 

CLARE,  O.  J.  (dissenting).  This  is  not  a 
quo  warranto  to  try  the  title  to  office  but 
simply  an  injunction,  which  was  temporarily 
granted,  to  restrain  intruders  from  exerda- 
ing  certain  duties  when  upon  unquestioned 
facts  they  were  acting  without  authority. 
The  Ahoskie  school  district  had  six  trustees. 
On  May  7, 1017,  an  election  was  had  for  three 
members  of  said  board.  The  incumbents, 
candidates  for  re-election,  were  defeated,  and 
three  new  members  elected.  The  regular  day 
for  the  session  of  the  l>oard  at  which  the  new- 
members  should  have  appeared  to  talce  their 
seats  was  the  first  Tuesday  in  June  f  cdlowing  ^ 
L  e.,  June  6th.  But  three  of  the  old  board,  O, 
G.  Powell,  J.  A.  Williams,  and  M.  D.  Gatllng 
(the  last  two  of  whom  had  been  defeated  of 
re-eIecti<Mi),  met  in  session  on  May  2l8t,  with- 
out notice  to  the  newly  elected  trustee,  and 
assuming  themselves  to  be  the  board,  and 
without  notice  to  him,  declared  vacant  the 
position  of  one  of  the  absent  members  (A.  B> 
Garrett),  and  assumed  to  elect  in  his  place- 
one  A.  B.  Cowan,  and  then  again  on  May 
26th  they  met  with  Cowan  present  and  de- 
clared vacant  the  place  of  another  absentee,. 
Ix  T.  Sumner,  and  elected  to  fill  the  same- 
J.  R.  Garrett,  and  subsequently,  upon  the  res- 
ignation of  A.  B.  Cowan,  they  elected  M.  D:. 
Gatling  (who  liad  been  defeated  at  the  elec- 
tion) in  bis  place.  On  the  first  Tuesday  in 
June,  Powell  (one  of  the  three),  J.  R.  Garrett, 
and  A.  B.  Cowan,  both  of  whom  bad  t>een 
elected,  as  above  set  out,  without  authority, 
met  with  said  Gatling  and  declared  the  office 
of  W.  Ia.  Curtis,  one  of  the  newly  elected 
members,  vacant  because  he  bad  not  qualified, 
and  appointed  J.  A.  Williams  (who  had  also- 
t)een  defeated  at  the  election)  in  bis  place^ 
and  then  invited  the  other  two  newly  elected 
members  to  sit  with  them,  which  was  de- 
ciined. 

This  was  an  Injunction,  brought  by  P.  H> 
Mitchell  and  W.  W.  Rogers,  two  of  the  new 
members  elected  on  May  7th,  asking  an  in- 
junction against  C.  G.  Powell,  one  of  the  oldi 
members,  and  his  three  associates,  who  had 
all  been  illegally  chosen  in  the  ingenious  men- 
ner  Just  narrated,  as  intruders,  from  takings 
possession  of  the  school  building  and  proper- 
ty, and  interfering  in  any  way  with  the  man- 
agement of  the  school.  A  temporary  restrain- 
ing order  was  granted  by  Kerr,  J.,  July  28, 
1917,  returnable  before  Whedbee,  J.,  August 
14, 1917,  when  it  was  dissolved,  and  the  plain- 
tiffs appealed. 

It  is  apparent  from  this  summary  that  the 
defendants  were  usurpers,  and  should  have 
been  restrained  until  there  was  a  legal  meet- 
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tag  of  a  majority  of  tbe  board.  The  defend- 
ants' right  to  exercise  any  authority  depends 
entirely  upon  the  validity  of  the  meeting  on 
May  21  St  That  meeting  was  an  absolute 
nullity,  because,  In  the  best  view  tor  tbe  de- 
fendants, there  were  only^  three  members 
present,  which  Is  not  a  majority  of  six.  Cot- 
ton Mills  V.  Com'rs,  108  N.  C.  678,  13  S.  B. 
271 :  Rev.  i  2831  (2).  And  furthermore  it  was 
not  held  at  the  regular  time,  the  first  Tues- 
day In  June.  Moore  r.  Com'rs,  113  N.  G.  128, 
18  S.  K  84.  The  action  taken  by  them  in 
declaring  the  Seat  of  one  of  the  absent  memi 
ber'a  vacant  and  attempting  to  fill  it  was  a 
nuUity,  for  three  members  out  of  six  had  no 
authority  to  take  tills  or  any  other  action, 
and  consequently  the  sabseqnent  meeting  of 
these  three  men  with  the  substitute  chosen  by 
them  on  May  21st,  and  all  their  subsequent 
conduct,  which  reinstated  two  of  tbe  very 
men  the  people  had  put  out,  is  invalid,  because 
It  Is  all  based  upon  the  meeting  of  May  21st, 
.which  was  itself  a  nullity. 

We  do  not  know,  and  it  is  immaterial,  what 
was  the  issue  at  the  election  on  May  7th. 
But  we  do  know  that  the  three  members  of 
the  old  board  were  defeated  for  re-election, 
and  that  tbe  three  new  members  were  elect- 
ed in  th^r  stead,  and  yet  two  of  the  men  de- 
feated by  the  peoi^e  kept  tbe  new  members 
out  till  they  reinstated  themselves.  Under  a 
government  which  rests  upon  the  consent  of 
the  governed,  the  voice  of  the  pei^le,  wheth- 
er in  a  school  district  or  a  township,  or  in  the 
state  or  nation,  legally  expressed  should  gov- 
ern. It  matters  not  that  this  is  only  a  school 
district  The  methods  herein  attempted  to 
set  aside  the  duly  expressed  will  of  the  people 
in  this  school  district,  if  attempted  on  a  lar- 
ger scale,  would  have  had  serious  conse- 
quences. Of  the  three  men  who  met  cm  May 
21st,  only  one  had  a  legal  title  to  the  posi- 
tion, for  the  other  two  were  violating  the 
Constitution  (article  14,  {  7)  by  heading  at  the 
same  time  other  offices,  and  besides  have 
been  defeated  of  re-election.  But  if  It  be 
conceded  that  they  were  all  three  prima 
fade  trustees  of  the  school  on  May  2l8t,  they 
were  not  a  majority  of  six,  and  their  conduct 
in  vacating  tbe  office  of  an  absent  member 
and  electing  a  substitute  was  without  color 
of  authority,  and  all  subsequent  action  Is  vi- 
tiated thereby.  Water  cannot  rise  above  its 
source ;  and  as  the  meeting  on  May  21st  was 
invalid,  no  subsequent  action  dating  back  to 
that  meeting  has  any  validity.  The  courts 
should  give  no  countenance  to  such  disregard 
of  the  public  will  and  to  the  conduct  thus 
resorted  to  to  set  it  aside. 

The  court  should  have  continued  the  in- 
junction, and  should  have  issued  a  mandatory 
injunction  that  the  two  newly  elected  mem- 
bers of  the  board  (the  other  one  of  them  not 
having  accepted)  and  Powell,  who  was  the  on- 
ly one  of  t.he  old  board    not  defeated,  and 


who  alone  was  not  holding  another  office  in 
violation  of  the  Constitution,  should  meet 
and  organize.  As  there  were  then  only  three 
legal  members  of  the  board  (two  of  the  plain- 
tl^s  and  Powell),  they  would  have  been  the 
entire  board,  and  these  three  could  legally 
liave  filled  vacancies  till  next  election. 

The  argument  of  defendants,  appealing  to 
technicalities  based  upon  this  being  a  quo  war- 
ranto, is  simply  the  traditional  red  herring 
drawn  across  the  trail  to  divert  attention 
from  the  real  issue.  We  were  told  in  the  ar- 
gument by  counsel  on  both  sides  that  a  quo 
warranto  Is  pending  in  the  court  below  to  de- 
cide the  title,  and  pending  such  decision  the 
court  should  have  continued  the  injunction, 
with  a  mandatory  order  for  the  three  valid 
members,  as  above  stated,  to  hold  a  meeting 
and  conduct  the  school  untU  the  quo  warran- 
to is  decided.  Tlse  v.  Whitaker,  144  N.  0. 
607,  S7  S.  E.  210.  Nothing  is  more  to  be  r^;>- 
rehended  than  conduct  designed  to  set  aside 
and  thwart  the  popular  will,  whether  this  is 
done  by  force,  by  fraud,  or  by  finesse.  A  loy- 
al observance  of  the  declaration  of  the  people 
at  the  ballot  box  is  the  first  duty  of  every 
citizen  under  our  form  of  government. 


(174  N.    C.   8M) 
STATE  V.  POTTHRESS.    (No.  815.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1»17.) 

1.  iNniOTUENT     AND     INFOBMATION     €=»123 — 

Requisites  and  SurFiciKNCx— Naming  Ac- 

onsED. 
Though  the  complaint  did  not  mention  the 
name  of  the  accused,  it  was  sufficient  where  the 
warrant  named  the  accused,  referred  distinctly' 
to  the  complaint,  and  was  pbysically  annexed 
thereto. 

2.  CRiifiNAi,    Law    «=»220  —  Wabbarts  — 

Under  Revisal  1906,  f  1467,  the  policy  of 
the  law  is  liberal  in  allowing  amendments  in  the 
superior  court  to  warrants  issued  by  justices 
of  the  peace  even  after  verdict;  the  sole  re- 
striction being  that  the  amendment  must  con- 
form to  evidence  elicited  on  tbe  triaL 

3.  intoxicatino  liquobs  c=»139—  ilxboal 
Possession— "Receiving  in  One  Package 
MoBE  Than  One  Quabt." 

If  accused  has  in  a  suit  case  at  one  time 
27  pints  of  whisky,  he  is  guilty  of  receiving  in 
one  package  more  than  one  quart 

4.  CannNAL     Law     ®=3220  —  Warrant  — 

Under  Revisal  1905,  f  1467,  providing  that 
no  process  or  other  proceeding  begun  before  a 
justice  of  the  peace,  whether  in  a  civil  or  a 
criminal  action,  shall  be  quashed  or  set  aside 
for  the  want  of  form  if  the  essential  matters  are 
set  forth  therein,  and  the  court  in  which  any 
such  action  shall  be  pending  shall  have, power 
to  amend  any  warrant,  process,  pleading,  or 
proceeding  in  such  action,  either  in  form  or  sub- 
stance, for  tbe  furtherance  of  justice,  on  such 
terms  as  shHil  be  deemed  just  at  any  time  either 
before  or  after  judgment,  tbe  superior  court 
in  a  prosecution  for  violation  of  the  liquor  lawb 
had  ample  power  to  amend  the  warrant  to  con- 
form with  tne  proof. 
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5.  CaimNAi,  Law  ^=3878(2)— Gembbal  Yeb- 
DiCT — Several  Counts— Sufficienct. 
In  a  prosecution  charing  that  accused,  en- 
gaged in  the  business  of  selling  liquors,  that  he 
bad  in  his  possession  certain  quantities  of  liq- 
uor, and  that  he  received  at  one  time  more  thsn 
one  quart  of  -whisky  in  one  package,  a  general 
verdict  of  guilty  directed  to  no  particular  oi'int 
was  sufficient;  the  offenses  beuif!  of  tbe  same 
grade  and  punishable  alike,  since  it  will  be  pre- 
sumed that  the  jury  intended  to  embrace  all 
tbe  counts. 

Appeal  from  Superior  Conrt,  Durbam 
C!ouDty;   Kerr,  Judge. 

J.  A.  Poytbress  was  convicted  of  Illegally 
trafficking  in  liquors,  and  be  appeals.  No 
error. 

The  defendant  was  charged  with  the  fol- 
lowing crimes:  (1)  That  be  engaged  In  tbe 
business  of  selllDg,  exchanging,  bartering,  or 
giving  away  spirituous  liquors,  for  the  pur- 
pose of  gain,  directly  or  Indirectly;  (2)  that 
he  had  in  bis  possession  27  pints  of  such  liq- 
uors for  the  purpose  of  sale ;  (3)  that  he  re- 
ceived at  one  time,  and  in  one  package,  more 
than  one  quart  of  whisky,  to  wit,  27  pints. 
There  is  an  averment  In  tbe  verified  com- 
plaint that  all  these  acts  were  unlawfully, 
willfully  and  maliciously  done,  and  were 
committed  against  the  statute,  and  against 
tbe  peace  and  dignity  of  the  state.  .The 
name  of  tbe  defendant  was  omitted  from  tbe 
complaint,  the  words  in  that  part  of  the 
charge  where  tbe  name  should  appear  being: 

"That  on  or  about  April  24th,  with  force  and 
arms,  in  the  county  aforesaid  and  within  Dui^ 
ham  township,  did  wUlfully,"  etc. 

Tbe  warrant  of  arrest,  which  was  issued 
at  the  time  the  complaint  was  filed,  contaln- 
.  ed  the  name  of  the  defendant,  and  is  partly 
in  these  words: 

"These  are  therefore  to  coin-;and  you  forth- 
with to  apprehend  the  said  J.  A.  Poythress 
•  •  •  to  answer  the  above  charge  set  forth 
in  the  affidavit,  and  be  dealt,  with  according  to 
law." 

Defendant  pleaded  "not  guilty"  before  the 
recorder,  and  was  tried,  and,  having  been 
convicted  and  sentenced,  he  appealed.  There 
was  no  motion  to  quash,  or  to  arrest  tbe 
Judgment  before  the  recorder,  so  far  as  ap- 
pears. In  the  superior  court  the  solicitor 
moved  to  insert  two  counts  in  the  charge, 
and  was  allowed  to  do  so,  as  follows: 

"And  did  nnlawfully  and  willfullv  sell  to  Lron- 
don  Whitted  on  the  Ist  day  of  February,  ]917, 
20  pints  of  whisky,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and 
against  tbe  peace  and  dignity  of  the  state.  And, 
further,  that  the  said  J.  A.  Poythress,  on  the  Ist 
day  of  January,  1917,  in  IXurham  county,  state 
aforesaid,  did  unlawfully  and  willfully  sell  to 
persoqs  to  tbe  court  unknown  spirituous  liquors, 
to  wit,  one  pint,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  court." 

The  jury  returned  a  verdict  of  guilty.  Judg- 
ment was  entered  thereon,  and  defendant, 
after  moving  unsuccessfully  to  arrest  tbe 
Judgment,  again  appealed. 


R.  S.  ^cColn,  of  Hehderson,  and  Brawley 
&  Gantt,  of  I>urham,  for  appellaut  James 
S  Manning,  Atty.  6en.,  and  Robert  H.  Sykes, 
Asst  Atty.  Gen.,  for  the  State. 

WALKER,  J.  (after  stathig  the  facts  as 
above).  [1]  The  complaifit  did  not  allege  any 
offense  against  the  defendant,  as  his  name 
was  not  mentioned  ther^n,  but  the  warrant 
refehi  distinctly  to  the  complaint,  and  besides 
was  physically  annexed  to  it.  Wben  this  is 
the  case.  It  may  supply  any  omissioa  or  de- 
dclMcy  in  the  former,  and  if  the  two.  wben 
(ionsidered  together  as  parts  of  tbe  same  pro- 
ceeding, sufficiently  Inform  the  defendant  of 
tbe  accnisation  made  against  him,  nothing 
else  Is  necessary  to  be  dona  We  ao  held  in 
State  T.  Yellowday,  152  N.  C.  798,  (87  a  BL 
480,  where  it  was  said: 

"The  second  objection  is  that  the  allegatioiia 
of  the  complaint  or  affidavit  were  not  inserted 
in  the  warrant ;  but  this  is  untenable,  as  the 
warrant  clearly  refers  to  the  affidavit  and  called 
upon  the  defendant  to  answer  its  allegations. 
'Oaa  is  all  that  the  law  requires  in  such  a  case" 
— «itlng  State  t.  Wlnslow.  95  N.  O.  049; 
State  v.  Davis,  Ul  N.  O,  729,  16  S.  E.  540; 
State  T.  Sharp,  126  N.  G,  634,  34  S.  £2.  264. 
74  Am.  St.  Bep.  663 ;  State  t.  Toder,  132  N. 
O.  1U8,  44  S.  E.  689.  To  which  we  add 
State  T.  Sykes,  104  N.  O.  694,  10  S.  E.  191. 

In  those  cases  the  afiSdavit,  or  original 
charge,  was  essentially  changed,  and  yet  it 
was  held  that  the  supei;ior  court  had  the 
pow6r  to  amend  it  It  has  also  been  held  by 
this  court  that  if  the  defendant  is  before 
the  court,  without  regard  to  the  manner  by 
which  he  was  brought  there,  the  court  will 
not  release  or  discharge,  but  proceed  against 
him  criminally  for  any  offense,  within  its 
Jurisdiction,  which  he  may  have  committed, 
although  not  the  one  for  which  he  was  ar- 
rested. State  V.  Cale,  150  N.  O.  805,  63  S. 
B.  958,  134  Am.  St.  Bep.  957,  17  Ann.  Caa 
421.  Bishop's  New  Oriminal  Procedure,  | 
236,  subsec.  1,  says: 

"From  the  principles  stated,  it  seons,  if  a 
warrant  of  arrest  is  insufficient  or  void,  if  tbe 
accused  person  is  brought  before  the  magistrate 
under  it,  he  is  not  therefore  to  be  set  at  liberty, 
whatever  may  be  his  rights  as  against  the  officer 
and  others  connected  with  its  proceedings." 

[2,  3]  The  other  objections  and  exceptions 
by  the  defendant  relate  principally  to  the 
ruling  of  the  court  allowing  amendments 
to  the  warrant.  The  policy  of  the  law  as 
evidenced  by  section  1467  of  the  Bevisal  and 
numerous  decisions  of  this  court  is  one  of 
liberality  In  allowing  amendments  In  the  su- 
perior court  to  warrants  issued  by  Justices 
of  the  peace,  and  such  amendments  are  al- 
lowed even  after  verdict  (State  v.  Smith, 
103  N.  C.  410,  9  S.  E.  200),  and  even  after 
a  special  verdict  (State  v.  Telfair,  130  N.  a 
645,  40  S.  B.  976).  The  only  restriction 
would  seem  to  be  that  the  amendment  must 
be  made  to  conform  to  evidence  elicited  on 
the  trial,  as  shown  by  the  record.  State  v. 
Baker,  106  N.  C.  758, 11  S.  EL  860.    The  effect 
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of  thla  amendment  wa»  to  add  two  additional 
counts  to  the  charge,  upon  which  the  defend- 
ant was  being  tried,  both  amendments  con- 
forming to  the  evidence  elicited  on  the  trial, 
as  appeared  from  the  record,  and  both  amend- 
ments abundantly  supported  and  sustained 
by  evidence  offered  at  the  trial.  Much  of 
this  evidence,  as  appears,  was  not,  objected 
to  by  the  defendant,  and  if  believed  by  the 
Jury,  established  the  guilt  of  the  defendant, 
and  further  sliowed  that  he  bad  persistently 
carried  on  the  business  of  a  "blind  tiger," 
and  dealt  in  large  quantities,  and  did  not 
merely  conduct  a  small  business  of  selling 
llqnor  by  the  drink  or  by  the  half  pint.  The 
evidence.  If  believed  by  the  Jury,  was  amply 
.sufficient  to  convict  the  defendant  nvoa  the 
first  count  In  the  warrant,  which  is  made  a 
criminal  offense  by  section  1,  chapter  44,  of 
the  Public  Laws  of  1913;  on  the  second 
count  in  the  warrant  by  section  2,  chapter 
07,  of  the  Public  Laws  of  1916 ;  on  the  third 
count  by  section  2,  diapter  44,  of  the  Public 
Laws  of  1913.  These  sections  have  been  late- 
ly construed  by  this  court  In  the  case  of 
State  T.  Carpenter,  92  S.  B.  873  (May  2, 
1917).  If  the  defendant  had  in  a  suit  case  at 
one  time  27  pints  of  whisky,  that  would  be 
receiving  In  one  package  more  than  one 
quart. 

If  his  honor  had  the  power  to  permit  the 
amendments  \ipon  the  motion  of  the  solicitor 
for  the  state,  then  it  seems  to  be  conceded  in 
the  brief  Af  the  defendant's  connsel  that  the- 
exceptions  both  to  evidence  and  to  Us  hon- 
or's charge  cannot  be  supported,  bnt,  whether 
admitted  or  not,  that  is  the  true  '  result 
These  exceptions  seem  to  be  predicated  upon 
the  idea  that  his  honor  was  without  power 
to  allow  the  amendments.  The  evidence 
clearly  showed  not  only  that  the  defendant 
bad  the  quantity  of  whisky  prohibited  by 
law,  from  which  the  jury  could  Infer  that 
he  had  such  quantity  for  sale,  but  that  as'a 
matter  of  fact  he  did  sell,  and  In  large  quan- 
tities and  for  large  profits,  and  evidently 
sold  such  quantities  with  the  knowledge  that 
his  vendee  was  buying  for  the  purpose  of  re- 
tailing, as  he  had  the  kind  of  packages  that 
would  suit  the  retail  market 

[4]  There  was  evidence  to  support  each 
count  of  the  written  accusation  as  amended. 
If  it  was  necessary  to  amend — and  we  have 
shown  that  it  was  not — as  there  were  al- 
ready sufficient  accusations  to  warrant  the 
sentence,  the  court  undoubtedly  had  ample 
power  to  do  so,  and  to  aUow  either  the  affi- 
davit or  warrant  to  be  amended  in  order  to 
secure  the  proper  administration  of  the  law, 
without  much,  if  any,  regard  to  harmless 
technicalities.  The  statute  so  expressly  pro- 
vides, and  as  there  seems  to  be  either  some 
misapprehension  as  to  its  meaning  and  scope, 
or  failure  to  note  its  broad  provisions,  we 
may  well  reproduce  it  here,  so  as  to  direct 
special  attention  to  It  Under  the  title  "Pro- 
cess Not  Quashed  for  Form,"  it  reads: 

"No  process  or  other  proceeding  begun  before 
a  justice  of  the  peace,  whether  in  a  civil  or  a 


criminal  action,  shall  be  quashed  or  set  aside, 
for  the  want  of  form,  if  the  essential  matters 
are  set  forth  therein;  and  the  court  in  which 
any  such  action  shall  be  pending  shall  have  pow- 
er to  ainend  any  warrant,  process,  pleading  or 
proceeding  in  such  action,  either  £a  form  or 
substance,  for  the  furtherance  of  jnstice,  on 
such  terms  as  shall  be  deemed  just,  at  any  time 
either  before  or  after  judgment"  Bevisal,  { 
1467. 

As  the  judge  dearly  bad  the  power  to 
amend  the  warrant,  the  question  then  Is 
presented  whether  the  coroplaint  vnd  war- 
rant, as  amended,  charged  a  crin^nal  offense, 
for  If  It  did  we  disregard  immaterial  defects 
In  them.  In  this  respect  the  statute  further 
provides: 

"Every  criminal  proceeding  by  warrant,  in- 
dictment, or  impeachment  shall  be  suf&cient  in 
form  for  all  Intents  and  purposes  if  it  express 
the  charge  against  the  defendant  in  a  plain,  in- 
telligible, and  explicit  manner;  and  the  same 
shall  not  be  quashed,  nor  the  Judgment  thereon 
stayed,  by  reason  of  any  informality  or  refine- 
ment, if  in  the  bill  or  proceeding  samcient  mat- 
ter appears  to  enable  the  court  to  proceed  to 
judgment"    Revisal,  |  8254. 

[B]  The  learned  counsel  of  the  defendant, 
who  has  argued  the  case  with  commendable 
zeal  and  with  ability,  took  the  further  posi- 
tion that  the  jury  has  rendered  a  verdict  of 
"guilty"  generally,  without  stating  therein 
on  which  count  he  was  convicted.  But  this 
was  not  necessary.  It  may  be  advisable  to 
do  so,  but  It  Is  not  Indispensable  that  It 
should  be  done.  The  verdict  plainly  meant 
and  should  be  so  construed,  that  defendant 
was  guilty  on  each  and  all  of  the  counts. 
The  judge  instructed  that  If  tbegr  acquitted 
defendant  on  any  one  or  more  of  tlie  counts, 
they  should  specify  it  in  the  verdict  The 
ofCenses  charged  are  of  the  same  grrade  and 
punishable  aUke,  and  a  general  verdict  of 
guilty  In  such  a  case,  where  there  Is  a  join- 
der of  several  counts,  will  be  sustained,  as 
It  extends  to  alt  the  offenses  Included  In  the 
charge.  State  v.  Cross,  106  N.  C.  650,  10  S. 
B.  867;  State  v.  Baker,  63  N.  a  276;  State 
V.  Carter,  113  N.  O.  689,  18  8.  B.  517;  State 
V.  Bobbins,  123  N.  a  730,  31  S.  B.  669,  68  Am. 
St  Bepi.  841.  If  one  of  the  counts  Is  bed, 
the  verdict  \b  presumed  to  have  been  given 
on  the  one  that  is  good.  State  v.  Beatty,  61 
N.  C.  62.  A  general  verdict  of  guilty,  when 
there  are  three  counts,  and  the  Jury  are  in- 
structed by  the  court  to  disregard  two  of 
them,  will,  be  applied  to  the  third  count. 
State  V.  I/eak,  80  N.  C.  403.  When  the  solicit- 
or elects  to  try  only  on  one  count,  or  when 
the  verdict  Is  only  on'  one  of  several  counts. 
It  Is  equivalent  to  an  acquittal  as  to  the 
others.  State  v.  SorreU,  98  N.  Q  738,  4  S. 
a  630;  State  v.  Taylor,  84  N.  0.  773.  Where 
an  Indictment  contains  more  than  one  count, 
but  the  evidence,  charge  of  the  court  and  the 
argument  of  counsel  were  confined  to  only 
one  of  them,  it  will  be  presumed  that  the  ver- 
dict followed  the  course  of  the  trial,  and  that 
the  Jury  considered  only  the  counts  In  the 
same  restricted  way  adopted  at  the  trial,  and 
that  the  verdict  related  to  sudi  count,  and 
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not  to  the  others.  State  v.  May,  132  N.  C. 
1020,  43  S.  E.  819.  We  haye  held  thiat  a 
verdict  for  lllegaHj-  engaging  In  the  business 
of  a  retaU  liquor  dealer,  selling  liquor  by 
the  small  measure,  to  a  person  unknown,  and 
selling  it  for  gain,  will  be  upheld  if  there  is 
one  good  count ;  the  presumption  being  that 
the  verdict  was  confined  to  that  count.  State 
V.  Avery,  159  N.  O.  495,  74  S.  E.  1016,  citing 
State  V.  Tlsdale,  61  N.  O.  220;  State  v. 
Holder,  133  N.  O.  710,  45  S.  E.  862;  State  y. 
Etowdy,  145  N.  C.  432,  58  S.  E.  1002.  These 
are  but  lUustrations  of  the  different  ways  in 
which  verdicts  have  been  construed  so  as 
to  ascertain  what  was  meant  by  the  Jury. 
A  verdict  of  guilty,  when  there  are  several 
counts,  is  equivalent  to  a  verdict  of  guilty 
as  to  all  of  them,  or,  in  other  words,  such  a 
verdict,  in  the  absence  of  something  to  re- 
strict It,  extends  to  all  the  counts.  There 
was  evidence  in  this  case  sufficient  to  con- 
vict on  each  of  the  counts,  and  it  will  be  pre- 
sumed that  the  jury,  when  nothing  appears 
but  this  general  verdict,  intended  to  embrace 
all  the  counts  therein. 

In  the  presence  of  our  statutes  upon  this 
subject,  which  are  quoted  above,  and  even 
without  them,  we  would  not  at  all  be  dis- 
posed to  reverse  the  Judgment  or  arrest  its 
execution  on  a  mere  technicality,  if  there  is 
one  here,  because  the  defendant  was  fully  ap- 
prised, by  the  complaint  and  warrant,  .of 
the  particnlar  charge  made  against  him,  and 
had  ample  opportunity  to  defend  himself 
against  it  So  that,  in  any  view  of  the  case, 
defendant  was  legally  convicted,  and  the 
court  had  the  power  to  impose  the  puui^- 
ment 

No  error. 


(174    N.    C.    S6») 

A.  B.  FARQUHAR  CO.  v.  HARDY  HARD- 
WARE CO.  (No.  107.) 

(Supreme  Court  of  North  (Jarolina.     Oct  24, 
1917.) 

1.  Sales  «=953(1)— Action  on   Notes— Con- 
siDESATioN — Question   fob  Jubt. 

In  a  seller's  suit  for  the  amount  of  notes 
taken  from  buyers  and  indorse<l  and  guaranteed 
by  defendant  held,  on  the  evidence,  that  the 
consideration  for  the  notes  was  for  the  jury.        j 

2.  Sales  «=»287(1)— Bbeach  ot  Wabbantt— 
Return  or  Goons. 

Under  a  written  contract  for  the  sale  of  pea- 
nut pickers,  with  warranty  of  construction  and 
materials,  allowing  a  we?k  s  trial,  and  requiring 
notice  of  any  defect  to  be  given  the  seller  with 
opportunity  to  make  them  as  represented,  it  was 
the  duty  of  the  buyer,  where  the  pickers  did 
not  come  up  to  the  printed  warranty,  to  return 
them  or  offer  to  return  them  within  a  reason- 
able time,  and  if  he  did  not  do  so,  he  could  not 
recover  for  any  breach. 

3.  Sales  «=s>273(3)  —  IiiPLixn  Wabbautt  — 
Fitness  fob  Use. 

There  is  an  implied  undertaking  that  goods 
sold  shall  be  of  some  value  ana  reasonably 
suited  for  the  uses  for  which  the  seller  knew 
they  were  bought. 


4.  Sales  <8=>285(4),  287(6)— Breach  ot  Wa«- 

»ANTT— WaIVEB    of    NOTICE    AND    RnUBll. 

The  seller  of  machines  did  not  waive  its  cmi- 
tractual  right  to  notice  of  any  defects  after  a 
week's  trial,  and  to  a  return,  etc.,  by  rendering 
services  to  the  buyers  gratuitously  in  the  effort 
to  give  them  satisfaction. 

5.  Sales  «=5>267,  428— Exphess  Wabkantt— 
Ivplied_  Wabbantt  of  Quality. 

There  can  be  no  implied  warranty  of  qnalitj 
in  the  sale  of  personal  property  where  there  is 
an  express  warranty,  and  a  party  setting  op 
and  relying  upon  a  written  warranty  is  bound 
by  its  terms,  and  must  comply  therewith. 

6.  Evidence  «s>441(9)— Gontbact  of  Salb- 
Pabol  Evidence. 

Where  a  contract  for  the  sale  of  peanut 
pickers  provided  that,  except  the  written  war- 
ranty, the  contract  contained  the  only  terms  and 
conditions  npon  which  the  pickers  were  sold  and  ^ 
delivered  and  could  not  be  varied  or  altered  ex-  * 
cept  by  an  agreement  in  writing  signed  by  both 
parties,  parol  evidence  was  inadmissible  to  con- 
tradict or  vary  its  written  terms. 

7.  Evidence  «s>441(9)  — Wabbantt— Pabol 
Evidence. 

'  Where  such  contract  also  provided  that  no 
agent  of  the  seller  had  power  to  change  the 
warranty,  and  that  it  could  not  be  changed  ex- 
cept in  writing  over  the  seal  of  the  seller,  parol 
evidence  as  to  promises  by  the  seller's  agent 
waiving  the  stipulations  of  the  warranty  was  in- 
admissible to  vat7  or  contradict  its  terms,  where 
there  was  no  evidence  of  the  agent's  authority 
to  waive  such  stipulations  or  to  make  an  oral 
contract 

8.  Evidence  «=>44S— Contract— Pabol  Bvi- 

DENOK. 

Where  an  instrument  is  free  from  ambigu- 
ity, and  is  in  itself  susceptible  of  a  clear  and 
sensible  construction,  parol  evidence  is  inadmis- 
sible to  explain  its  meaning. 

9.  Bills  and  Notes  «=>246— Indorbexent— 
GuABANTT  —  "Guabantt  of  Payment"  — 
"Guaranty  of  (Jollkction." 

Where  defendant  delivered  seller's  machines 
to  buyers,  and  indorsed  buyers'  notes  and  guar- 
anteed their  payment  in  consideration  of  25  per 
centum  of  the  cash  payment,  the  guaranty  was 
an  absolute  guaranty  of  payment  and  not  mere- 
ly a  guaranty  of  collection. 

[Ed.  Note, — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gaaran- 
ty  of  Payment;  Guaranty  of  Collection.] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;   Allen,  Judge. 

Action  by  the  A.  B.  Farquhar  Cktmpany 
against  the  Hardy  Hardware  C<»npany. 
Judgment  for  plaintlfl,  and  defendant- ap- 
peals.   No  error. 

Suit  was  brought  hy  the  plaintiff  against 
the  Hardy  Hardware  Company  for  the  recov- 
ery of  the  amount  of  certain  notes,  described 
in  the  complaint  and  indorsed  by  the  defend- 
ant as  follows: 

"For  value  received,  we  hereby  guarantee  the 
payment  of  and  indorse  this  promissory  note^ 
waiving  protest  and  notice  thereof,  agreeing  in 
case  note  is  not  paid  at  maturity  by  makers  to 
pay  immediately  the  amount  due  thereon. 
Hardy  Hardware  Co." 

These  notes  were  givm  by  the  makers  as 
part  payment  on  the  purchase  price  of  certain 
peanut  pickers  sold  by  the  plaintiff  to  them 
under  a  written  contract,  whidi.  In  eadt  case, 
was  separate  and  distinct  but  identical  in 
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terms.     Amaag  the  provlsloiis  contained  In 
said  (Kmtract  is  tbe  following: 

"It  is  farther  understood  and  agreed  that,  ex- 
cept  the  printed  warranty,  the  foregoing  lease 
•contains  the  only  terms,  conditions  and  contract 
'Upon  which  the  property  described  above  is  de- 
livered to  the  lessee,  and  that  the  same  cannot 
lie  varied,  altered  or  controlled  except  by  agree- 
ment in  writing,  signed  by  both  parties  hereto. 
This  agreement  is  subject  to  the  approval  of 
the  credit  department  of  tbe  lessors,  and  their 
printed  warranty  is  hereby  made  a  part  of  this 
agreement." 

The  printed  vrarranty  Is  as  follows : 
"All  articles  manufactured  by  A.  B.  Farqnhar 
Company,  Limited,  are  warranted  by  it  to  be 
well  made  and  of  good  material,  and  in  no  in- 
stance will  be  taken  back,  except  in  case  of  im- 
perfection which  it  faUs  to  correct.  A  fair  trial, 
say  one  week,  is  to  be  allowed  after  receipt  of 
machinery  and  in  case  of  any  dissatisfaction  on 
the  part  of  the  lessee  or  purchaser,  it  must  be 
made  known  to  it  or  its  soles  agent  within  that 
time  and  opportunity  be  given  to  make  it  as  rep- 
resented. In  case  of  failure  tbe  machinery  will 
be  replaced  or,  if  returned  by  instructions  from 
its  main  office  at  York,  Pa.,  payment  will  be 
refunded.  Parts  breaking  within  one  year  from 
date  of  shipment  .because  of  defect  snail  be  re- 
placed on  delivery  of  the  broken  parts  to  A.  B. 
Farquhar  Company,  Ltd.,  York,  Pa.;  this  is  the 
«xtent  of  its  liability  for  damage  caused  by 
breakage,  etc.  No  ofiScer,  agent  or  employ^  has 
the  power  to  change  this  warranty,  and  it  may 
not  be  changed  except  in  writing  over  the  setJ 
of  the  company,"  , 

The  purchase  price  of  each  machine  wais 
$400.  Several  of  the  parties,  Q.  K.  Moore, 
Ia  H.  Kitchen,  Balfour  Dunn,  J.  T.  Blddlck, 
and  J.  A.  Kitchen,  who  signed  the  notes,  made 
cash  payments,  at  different  times,  after  try- 
ing out  the  machines  and  without  having 
made  any  complaint  as  to  their  condition. 
The  appellant  contends  that  the  machines 
never  picked  a  peanut,  were  of  no  commercial 
▼alne,  ctMupletely  worthless,  and  merely  of  an 
experimental  character.  H.  P.  Goodllng,  the 
sales  manager,  testified  that  the  machines 
ttad  been  on  the  market  four  or  five  years, 
bnt  that  the  1913  machine  was  an  improved 
model,  which  was  tested  very  successfully, 
and  placed  on  the  market  In  1913.  There 
seems  to  be  no  evidence  that  a  machine  of 
the  same  type  in  any  other  community  had 
failed  to  give  satisfaction.  J.  A.  Kitchen 
testified : 

"While  going,  it  was  tbe  best  machine  I  ever 
saw." 

And  again: 

"I  threshed  part  of  my  peannts  with  it,  and 
tbe  other  part  with  the  Champion  thresher." 

I«.  H.  Kitchen  stated  that  he  picked  about 
275  bags  of  peanuts  about  the  first  or  middle 
of  Novonber,  1913,  and  did  not  sign  the  notes 
until  December  of  that  year,  and  "I  still  be- 
lieve that  my  brother's  opinion  is  correct, 
and  that  with  certain  changes  the  machine 
would  be  all  right." 

Herbert  Johnson  testified : 

"I  tried  one  of  the  machines  during  tbe  1914 
season,  which  was  more  than  a  year  after  it 
was  bought,  and  it  picked  some  peannts." 

Balfour  Dimn  stated: 
"It  did  as  pretty  wtirk  as  any  machine  I  ever 
caw  for  the  time  b^ng,  just  as  long  as  it  ran. 


I  got  it  in  1913  and  used  it  in  1913  and  1914, 
and  gave  it  up  in  191S.  I  got  off  to  the  num- 
ber of  906  bags  in  1913,  which  was  all  my 
crop." 

D.  K.  Moore  testified  : 

"I  picked  400  or  500  bags  for  myself." 

Stuart  Smith,  of  Scotland  Neck,  B.  C. 
Dunn,  of  Enfield,  and  W.  E.  Daniel,  of  Wel- 
don,  for  appellant  Langston,  Allen  &  Tay- 
lor, of  Goldsboro,  and  B.  L.  Travis,  of  Hal- 
ifax, for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  Is  evidence  to  .show  that 
the  machines  were.  If  properly  handled,  fit 
for  the  purpose  for  which  they  were  intend- 
ed, that  is,  to  pick  peanuts.  It  would  appear, 
upon  the  def^idant's  own  showing,  that  there 
was  not  a  failure  of  consideration,  and  that 
the  court  was.  correct  in  submitting  the  case 
to  the  Jnry  upon  the  evidence.  Cniere  also 
was  a  separate  consideration  between  the 
guarantor  and  the  plaintiff,  in  that  the  guar- 
antor received  25  per  cent,  of  the  cash  pay- 
ment, and  was  to  receive  25  per  cent,  of  the 
notes  in  consideration  of  bis  handling  the  ma- 
chines and  guaranteeing  the  notes. 

[21  The  appellant  relies  on  the  cases  of 
Hall  Furniture  Co.  r.  Crane  Manufacturing 
Co.,  169  N.  C.  41,  85  S.  E.  35,  L.  B.  A.  1915E, 
428,  and  Bland  v.  Harvester  Co.,  169  N.  a 
41S,  86  S.  E.  850.  Upon  analyi^s  of  these 
cases,  however,  it  will  be  seen  that  not  only 
do  they  sustain  the  position  of  the  plaintiff. 
In  regard  to  these  exceptions,  but  also  with 
respect  to  practically  all  of  the  other  excep- 
tions involved.  The  case  of  Furniture  Co. 
V.  Manufacturing  Co.,  supra,  deals  with  an 
entirely  different  state  of  tacts.  There  the 
plaintiff  had  purchased  a  secondhand  hearse 
without  seeing  it  When  it  came,  as  the  evi- 
dence disclosed,  the  hearse  was  of  no  value 
and  worthless ;  there  were  no  proper  wheels, 
as  those  sent  with  it  were  not  of  sufficient 
strength  to  hold  it  up;  the  top  was  worn 
out  and  rotten  and  a  part  of  the  woodwork 
was  decayed  and  in  bad  condition.  The 
plaintiff  refused  to  accept  It,  and  brought 
suit  to  recover  the  purchase  price,  which 
was  paid  in  advance  relying  on  S.  F.  Medi- 
cine Co.  V.  Davenport,  163  N.  C.  294,  79  S.  E. 
602.  Clearly,  therefore,  under  the  principle 
that  the  seller  shall  at  least  furnish  mer- 
chantable and  salable  goods,  the  plaintiff  was 
entitled  to  recover  fully.  Here,  however,  the 
defendant  took  the  peanut  pickers  from  the 
depot  and  delivered  them  to  the  purchasers. 
They  were  inspected  before  any  note  was  sign- 
ed, and  were  kept  in  their  possession  for 
several  wedcs  without  any  effort  on  their 
part,  or  an  offer  to  return  them  to  the  seller. 
The  contract  provided  that  they  should  have 
one  week  to  make  complaints,  and  notwith- 
standing this  fact,  they  had  kept  them  in 
their  possession  for  some  time,  paid  a  part  of 
the  purchase  price,  and  signed  notes  for  the 
difference.  If  the  pickers  did  not  come  up  to 
tbe  warranty  In  tlie  printed  contract,  it  was 
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the  duty  of  the  plaintiff  to  retnrn  them,  or 
offer  to  retnrn  them,  to  the  d6fendant  within 
a  reasonable  time.  Parker  v.  Fenwick,  138 
N.  C.  209,  50  S.  E.  627;  Mannfacturing  Co. 
T.  Lnmber  O.,  159  N.  C.  608,  75  S.  B.  718. 

[3-{]  In  an  action  for  breach  of  warranty,. 
as  to  the  kind  and  quality  of  goods  which  are 
sold,  there  Is  an  implied  undertaking  that 
the  goods  shall  be  of  some  value,  and  reason- 
ably suited  to  the  uses  for  wlilch  the  seller 
knew  they  were  bought,  but  here  It  appears 
that  the  purchaser  actually  used  them  for 
the  purposes  for  which  be  purchased  them. 
Bland  v.  Harvester  Co.,  169  N.  0.  418,  86  S. 
B.  350,  where  the  court  discusses  the  prin- 
ciple established  In  Furniture  Co.  v.  Manu- 
facturing Co.,  supra,  and  distinguishes  It 
from  the  principle  applied  in  the  Bland  Case, 
which  Is  the  one  involved  in  our  case.  Tlie 
plaintiff  did  not  waive  its  contractual  rights, 
by  rendering  services  to  the  purchasers  gra- 
tuitously during  the  season  in  the  effort  to 
give  them  perfect  satisfaction.  It  was  said  in 
Piano  Oo.  V.  Kennedy,  152  N.  O.  196,  67  8. 
B.  488: 

"We  have  recognized  the  principle  that  there 
can  be  do  implied  warranty  of  quality  in  the 
sale  of  personal  property  where  there  is  an  ex- 
press warranty,  and  that  where  a  party  sets  up 
and  relies  upoo  a  written  warranty  he  is  bound 
by  its  terms  and  must  comply  with  them  (30  A. 
&  B.  p.  199;  Main  v.  Griffin,  141  N.  O.  43  [S3 
8.  R  7271),  and  the  further  principle,  applied  by 
us  in  that  case,  that  a  failure  by  the  purchaser 
to  comply  with  the  conditions  of  the  warranty 
is  fatal  to  a  recovery  for  breach  of  the  warranty 
in  an  action  on  it,  or  where,  as  in  this  case, 
damages  for  the  breach  are  pleaded  as  a  coun- 
terclaun  in  an  action  by  the  seller  for  the  pur- 
chase money." 

The  court  stated  In  Ouano  Co.  v.  Live 
Stock  Co.,  168  N.  C.  447,  84  S.  B.  776,  L.  E. 

A.  1915D,  875: 

"A  party  who  relies  upon  a  written  contract 
of  warranty  as  to  quality  or  description  of  the 
property  he  has  purchased  is  bound  by  the 
terms  of  the  warran^.  Machine  Co.  vi  McKay, 
161  N.  a  586,  77  S.  B.  848.  Be  is  not  only 
held  to  the  terms  of  the  contract  into  which 
he  has  deliberately  entered,  but  he  is  not  per- 
mitted to  contradict  or  vary  its  terms  by  parol 
evidence,  as  'the  written  word  must  abide  and 
be  considered  as'  the  only  standard  by  which  to 
measure  the  obligations  of  the  respective  par- 
ties to  the  agreement,  in  the  absence  of  fraud 
or  mistake,  or  other  equitable  element.  85  Gyc. 
379.  There  are  numerous  cases  decided  by  this 
court  illustrative  of  this  elementary  rule  m  the 
law  as  to  written  contracts.  Moffltt  v.  Maness, 
102  N.  C.  457,  9  8.  E.  399;  Cobb  v.  Cletcg, 
137  N.  C.  153,  49  S.  E.  80;  Basniefat  v.  Job- 
bing Co.,  148  N.  C.  356.  62  S.  B.  420;  Walker 
V.  Venters,  148  N;  C.  3§9,  62  S;  E.  510:  Medi- 
dne  Co.  v.  Mlzell,  148  N.  C.  384,  62  S.  B. 
511:    Walker  v.  Cooper,  150  N.  C.  128,  63  S. 

B.  681;  Woodson  v.  Beck,  151  N.  C.  144,  65 
8.  B.  751,  31  L.  E.  A.  (N.  S.)  235 ;  Machinery 
Co.  V.  McCIamrock,  152  N.  C.  405,  67  8.  E. 
991;  and  especially  Fertilizer  Works  T,  Mo- 
liawbom,  158  N.  C.  276,  73  8.  B.  883." 

See,  also.  Bland  v.  Barvester  Co.,  supra. 
There  was  no  evidence  of  authority  upon  the 
part  of  the  agent  to  waive  any  provision  of 
the  contract,  and  to  make  an  oral  agreement. 
If,  therefore,  there  was  any  defect,  or  other 
ground  of  complaint,  or  If  the  machines  had 


been  worthlesa,  or  without  value,  the  duty  at 
the  purchaser  was  (dearly  defined  In  die  con- 
tract, and,  having  failed  to  comply  with  the 
terms  therein'  stated,  he  must  take  the  conse- 
quences, or  be  held  to  the  terms  of  his  writ* 
ten  agreement.  Piano  Co.  v.  8trickland,  163 
N.  a  261,  79  8.  B.  606.  Otherwise  written 
contracts  would  be  of  Uttle  or  no  value  or  ef- 
ficiency if  they  can  so  easily  be  destroyed  by 
oral  evidence. 

dt  is  said  by  the  court  in  Piano  lifg.  Oo.  ▼. 
Boot.  8  M.  D.  166,  64  N.  W.  924.  wbea  speak- 
ing at  a  contract  in  practically  identical 
terms  as  this  one,  that  the  warranty  could 
not  be  added  to  or  changed  by  proof  on  the 
part  of  the  purchaser  after  he  signed  and  de- 
livered the  order  of  a  contemporaneous  oral 
agreement  that  if  the  machine  ordered  did 
not  do  good  work  the  buyer  need  not  keep  It. 
or  that  he  was  informed  by  the  agent  of  the 
seller  that  he  would  not  be  bound  by  the 
termsL  of  the  written  order.  The  court.  In 
Buffalo  Pitts  Co.  T.  Sbrlner,  41  Wasb.  146, 
82  Pac.  1016,  held  tncompetept  "wal  represen- 
taflons  qf  the  ag^nt  of  the  seller  made  be- 
forehand as  to  the  (diaracter,  material  and 
quality  of  the  madiinery,  which  Indoced  the 
buyer  to  sign  the  order,  and  subsequently  to 
execute  the  notes  and  mortgage,  which  It  was 
sought  to  fore<;lo8e  in  paynfbnt  of  the  machin- 
ery purchased."  The  rule  Is  also  stated  in 
McGraw  v.  Fletcher,  35  Mich.  104,  to  the  ef- 
fect that,  if  there  Is  an  express  warranty  as 
to  the  working  qualities  of  machinery,  tliis 
ex<dudes  any  implied  warranty  as  to  Its  fit- 
ness. 

[6]  There  were  several  attempts  made  to 
Introduce  testimony  for  the  purpose  of  con- 
tradicting or  varying  the  written  terms  of 
the  contract,  but  such  efforts  must  prove 
unavailing  and  result  in  complete  failure. 
The  rule  has  been  well  established  for  many 
years,  and  is  such  a  wholesome  one,  being 
founded  on  the  greatest  wisdom,  that  we 
must  not  relax  it  in  the  slightest  degree. 
We  have  been  too  often  warned  against  the 
slightest  departure  from  this  principle  to  ven- 
ture now  upon  any  oourae  of  decision  whldi 
would  impair  its  value  or  >»mtniah  its  force. 
We  have  very  recently  adverted  to  this  rule, 
and  the  importance  of  safeguarding  it  against 
anything  which  might  weaken  its  foundation, 
in  Potato  Oo.  V.  Jenette,  172  N.  0. 1.  at  page 
3,  89  8.  B.  791,  at  page  782,  where  we  said: 

"The  parties  had  the  legal  right  to  make  their 
own  contract,  and  if  it  is  dearly  expressed,  it 
must  be  enforced  as  it  is  written.  We  have  do 
power  to  alter  the  agreement,  bnt  are  bound  to 
interpret  it  according  to  its  plain  language. 
There  is  no  rule  of  evidence  better  settled  than 
that  prior  negotiations  and  treaties  are  merged 
in  the  written  contract  of  the  parties,  and  the 
law  excludes  parol  testimony  offered  to  contra- 
dict, vary,  or  add  to  its  terms  as  ezpreraed  in 
the  writing.  MJoffitt  v.  Maness,  102  N.  C.  457 
[9  S.  E.  399].  The  prhiciple  lies  at  the  very 
foundation  of  all  contracts,  and  if  permitted  to 
be  violated  the  ultimate  injury  to  the  commei^ 
cial  world  and  to  society  generally  would  be 
incalculable  and  certainly  ikr-reachiag.  It  is 
unfortunate  that  loose  dicta  in  occasional  and 
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tn-coDsidered  cases  are  to  be  fonnd  which  seem 
to  be  hostile  to  this  safe  and  sound  axiom  of 
the  law,  because  they  haye  strained  the  law  in 
order  to  defeat  or  circumvent  some  suspected 
fraud,  perhaps  gross  and  vicious;  but  the  meth- 
od of  preventing  the  consummation  of  the  wrong 
will  be  far  more  disastrous  in  its  results  than 
a  stead;  adherence  to  the  rules  of  the  law, 
although  in  special  cases  actual  imposition  or 
fraud  may  be  perpetrated.  The  rules  of  law  are 
and  must  needs  be  universal  in  their  application, 
this  being  essential  to  certainty  in  busineBS 
transactions  and  to  the  integrity  of  contracts; 
for  otherwise  'commerce  may  degenerate  into 
chicanery  and  trade  become  another  name  for 
trick.' "  Rearick's  Bz'rs  .v.  Beariek,  3  Hai- 
ti»  [16  Pa.]  66. 

It  was  there  further  stated  tbat  the  plaad- 
ble  argument  of  Cicero  in  opposition  to  the 
usual  rule  preferring  the  written  to  the  oral 
proof  has  been  consistently  repudiated  by 
the  courts  from  Ms  flay  to  the  present  time. 
The  written  word  Is  more  enduring,  and  not 
exposed  to  the  corrupting  Influences  to  which 
oral  proof  is  subjected— not  to  say  anything 
concerning  the  frailty  of  human  memory 
which  greatly  Impairs  its  reliability.  This 
case  is  much  like  Medicine  Co.  r.  Mlzell,  148 
M.  C.  S81,  62  S.  B.  511,  where  It  was  at- 
tempted to  show  the  conduct  and  oral  dec- 
larations of  an  agent.  In  contradiction  of  the 
writing.    The  court  said: 

"It  is  positively  stated'  in  the  order,  as  we 
have  said,  that  there  is  no  agreement,  verbal 
or  otherwise,  affecting  the  terms  of  the  order, 
except  the  one  expressed  therein,  and  to  this 
the  defendant  freely  assented  by  signing  the  writ- 
ten instrument.  The  well-settled  rule  of  the 
law  forbids  him  now  to  show  the  contrary -by 
oral  testimony.  It  was  therefore  improper  to 
admit  the  evidence  to  show  that  the  goods  were 
to  be  returned,  at  his  option,  if  not  sold  within 
ninety  days,  as  this  dearly  contradicts  the  ez- 

Sress  terms  of  the  contract,"  citing  Moffltt  v. 
laness,  102  N.  C.  467,  9  S.  B.  399. 

[7, 1)  The  buyers  in  this  case  did  not  com- 
ply with  the  terms  of  the  contract  of  war- 
ranty, by  which  they  were  strictly  bound, 
and  cannot  rely  upon  the  oral  statements, 
even  in  the  form  of  promises,  which  are  al- 
leged to  have  been  made  by  some  officer  or 
agent  of  the  plaintiff  as  a  waiver  of  Its  stlpii- 
latlons,  because  It  is  expressly  agreed  ta  the 
warranty  that  no  such  oral  statement  shall 
be  binding  upon  the  seller.  Ther«  Is  noth- 
ing that  amounts  to  an  estopiiel  or  waiver, 
but,  on  the  contrary,  all  of  the  evidence 
proposed  to  be  introduced  by  the  defendant, 
if  admitted,  would  violate  the  well-settled 
rule  of  law  ahd  lead  In  the  end  to  disastrous 
results.  When  a  party  makes  a  contract,  and 
reduces  It  to  writing,  he  must  abide  by  Its 
terms  as  he  has  plaUily  stated  them.  This 
case  Is  governed  by  Allen  v.  Tompkins,  136 
N.  C.  208,  48  S.  E.  655,  Frlck  v.  Boles,  168 
N.  C.  654,  84  S.  E.  1017,  and  that  line  of  cases, 
several  of  which  are  cited  In  Frlck  v.  Boles, 
supra.  The  defendant  should  have  complied 
wltb  the  plainly  expressed  terms  of  the  con- 
tract, and  pursued  the  course  therein  In- 
dicated, as  they  had  solemnly  agreed  to  do. 
We  cannot  help  them  when  they  fail  to  help 
themselves,  for  the  law  lends  Its  aid  to  the 


T{gllant  and  denies  It  to  those  who  sle^  up- 
on their  rights.  Parties  should  assert  their 
rights  In  due  season  and  according  to  their 
own  stipulations,  where  they  claimed  under 
a  contract.  The  contract  provided  a  method 
of  relief  in  case  of  any  defect  In  the  ma- 
chines, which,  so  far  as  appears,  was  reason- 
able and  lawful,  and  there  was  a  further 
stipulation  Inserted  In  the  writing  that  "the 
same  cannot  be  varied,  altered,  or  controlled 
except  by  agreement  In  writing,  signed  by 
both  parties  hereto,"  and  that  the  writing 
"contains  the  onliy  terms,  conditions,  and 
contracts  upon  which  the  property  described 
above  is  delivered  to  the  lessee."  We  would 
greatly  impair  the  obligation  of  contracts 
and  public  confidence  In  their  Integrity 
should  we  allow  one  party  to  depart  from  his 
agreement  and  hold  the  other  to  a  strict 
compliance  with  its  terms.  This  Idea  Is  thus 
well  expressed  In  Meeklns  r.  Newberry,  101 
N.  O.  18,  7  S.  E.  655,  and  from  It  and  other 
cases  we  thus  formulate  the  rule:  When 
parties  have  deliberately  put  their  engage- 
ments Into  writing  In  such  terms  as  Import 
a  legal  obligation,  without  any  uncertainty 
as  to  the  subject  oir  extent  of  their  engage- 
ment. It  Is  conclusively  presumed  that  the 
whole  engagement  of  the  parties  and  the  ex- 
tent and  manner  of  their  undertaking  were 
reduced  to  writing;  and  all  oral  testimony 
of  a  previous  colloquium  between  the  parties, 
or  of  conversations  or  declarations  at  the 
time  when  It  was  completed,  or  afterwards, 
is  rejected,  as  It  would  tend,  Ih  many  in- 
stances, to  substitute  a  new  and  different 
contract  tor  the  one  which  was  really  agreed 
upon,  to  the  prejudice,  possibly,  of  one  of  the 
parties.  Sparks  r.  Messick,  65  N.  G.  440; 
Guano  Co.  v.  Live  Stock  Co.,  supra;  Parker 
v.  Fenwick,  188  N.  O.  209,  CO  S.  B.  627;  Rob- 
inson r.  HuffsteUer,  165  N.  C.  459,  81  S.  E. 
763;  17  Cyc.  607,  668.  "The  rule,  however, 
goes  even  further  than  this,  and  it  has  been 
established  that  where  the  Instrument  la 
free  from  ambiguity,  and  is  In  Itself  sus- 
ceptible of  a  clear  and  sensible  construction, 
parol  or  extrindc  evidence  Is  not  admissible 
even  to  explain  its  meaning  or  determine 
the  construction  of  the  writing."  17  Cyc. 
698.  If  we 'should  decide  otherwise  in  this 
case  and  hold  the  evidence  to  be  competent. 
It  woald  be  making  a  contract  for  the  parties 
which  they  did  not  make  for  themselves. 

[t]  The  guaranty  of  the  defendant.  Hardy 
Hardware  Company,  is  an  absolute  one;  a 
guaranty  of  payment  and  not  merely  of  col- 
lection. They,  for  a  valuable  consideration, 
guarantee  the  payment  of  the  notes  at  their 
maturity,  and  if  they  are  not  paid  at  that 
time  they  "agree  to  pay  Immediately  the 
amount  due  thereon."  Joyce  on  Suretyship 
(2d  Ed.)  848: 

"Such  a  gaaranty  is  an  absolute  promise  that 
the  principal  will  perform  in  accordance  with 
the  provisions  of  his  contract.  It  is  an  abso- 
lute promise  that  a  particular  thing  shall  t>e 
done  and  the  guarantor  thereby  assumes  an  ac 
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tive,  absolote  dnty  to  see  that  It  is  done,  and 
must,  at  his  peril,  perform  the  promise." 

The  undertaking  or  obll{;atlon  Is  uncondi- 
tional and  In  default  of  the  principal;  it  lie- 
comes  the  duty  of  the  guarantor  to  immedi- 
ately pay  the  amount  due  thereon.  Cowan 
r.  Roberts.  134  N.  C.  415,  46  S.  E.  979,  65  I* 
R.  A.  729,  101  Am.  St.  Rep.  845;  Mudge  t. 
Varner,  146  N.  C.  147,  59  S.  E.  540;  Bank 
T.  Moore,  138  N.  a  529,  51  S.  E.  79. 

The  whole  case  resolves  itself  Into  the 
question  whether,  when  parties  not  only 
fully  agree  upon  their  contract,  but  reduce 
It  to  writing,  so  as  to  fix  its  terms  by  lan- 
guage of  their  own  deliberately  chosen  to 
clearly  state  its  terms,  they  can  afterwards 
t>y  oral  evidence  prove  a  different  one,  es- 
I)eclally  when  one  of  the  stipulations  of  the 
contract  positively  excludes  any  and  all 
such  evidence  making  the  writing  the  only 
and  exclusive  expression  of  the  agreement. 
There  is  but  one  answer  to  such  a  question, 
that  the  court  will  not  permit  the  contract 
to  be  modified  or  annulled  in  any  such  way. 
It  would  be  unsafe  to  do  so,'  as  it  would  de- 
stroy confidence  in  the  integrity  of  contracts, 
and  besides  would  allow  one  of  the  parties 
to  do  what  he  bad  promised  should  not  be 
done.  It  would  be  unjust  to  interfere  with 
contractual  rights  in  this  way.  Parties  must 
be  held  to  the  performance  of  their  agree- 
ments as  made  by  them. 
,  It  results  that  the  rulings  of  the  court 
were  correct 

Xo  error. 


(174    N.    C.    860) 

BRYANT  T.  SAMPSON  LUMBER  CO.  et  *1. 

BRYANT  et  al.  v.  SAMPSON  LUMBBB  CO. 
et  al. 

(No.  288.) 

(Supreme  Ciourt  of  North  Carolina.     Oct  24. 
1917.) 

1.  Neolioence  ^=s>21— Skttino  F^be— Act  of 
Independent  Contbactob  —  Liabilitz  of 
Lumber  Company. 

Where  fire  damajring  plaintiSs'  timber  lands 
originated  by  sparks  from  the  engine  of  an  in- 
dependent contractor  working  for  a  lumber  com- 
pany falling  on  a  foul  right  of  way  belonging  to 
the  lumber  company,  the  lumber  company  was 
liable,  as  well  as  the  independent  contractor. 

2.  Railroads  €=>2o0(1)— LiABiLmr  fob  Neo- 

LIOENCB— CONTRACTINO  OR  LEASING  ROAD. 

Except  by  express  legislative  sanction,  it 
was  not  within  the  power  of  a  lumber  company, 
which  owned  a  standard-built  railroad,  operat- 
ing under  a  quttsi  public  francliise  and  hauling 
freight  for  tlurd  persons  for  hire,  to  contract  or 
lease  the  road  to  an  independent  contractor  or 
another,  so  as  to  relieve  it  ^m  respoiisibility 
for  negligence  in  its  operation. 

3.  Railroads  *=»453— Fires— Scope  of  Ao- 

THORITY   —   OeNEBAL   MaNAOEB   OF    LUMBEB 

Company. 
The  movement  of  a  lumber  company's  train, 
with  25  or  more  employes  aboard,  in  going  up 
the  railroad  in  response  to  an  urgency  call  from 


another  engine  of  the  Inmlier  company  to  aid 
in  putting  out  a  fire  on  lands  of  ouier  owners, 
was  within  the  coarse  and  scope  of  the  authority 
of  the  general  manager  and  agent  of  the  lumber 
company,  who  was  aboard  the  train,  to  render 
the  company  liable  for  a  second  fire  set  by 
sparks  from  the  engine  of  the  train,  and  un- 
questionably so  when  there  was  evidence  that  in 
helping  their  neiglibors  the  lumber  company  and 
its  manager  were  also  acting  in  protection  of 
tlieir  own  property. 

Appeal  from  Superior  CJonrt,  Cumberland 
Ckmnty;    Connor,  Judge. 

Actions  by  G.  P.  Bryant  and  by  G.  F.  Bry- 
ant and  others  against  the  Sampson  Lumber 
Company  and  B.  Vandegrift  which  were  con- 
solidated. From  a  judgment  for  plaintiffs, 
defendants  appeal.    Judgment  affirmed. 

These  two  actions  were  brought  against  the 
defendants  for  the  alleged  negligent  burning 
over  of  two  tracts  of  land  in  Cumberland 
county.  On  denial  of  liability,  plea  of  inde- 
pendent contractor,  etc.,  the  Jury  rendered 
the  following  verdict: 

"(1)  Is  the  plaintiff,  G.  F.  Bryant  the  owner 
and  XD  possession  of  the  land  desctibed  in  the 
complaint?    Answer:   Yes. 

"(2)  Are  the  plainti&s,  6.  F.  Bryant  Susan 
A.  Bryant,  Pennie  P.  Strickland,  D.  T.  Home, 
Dolly  Home,  and  Molly  Home,  the  owners  and 
in  possession  of  the  lands  deEcril>ed  in  his  com- 
plaint?   Answer:    Yes. 

"(3)  Did  the  defendant  Sampson  Lumber  Com- 
pany, its  agents,  servants,  or  employes,  negli- 
gently set  out  fire  which  was  directly  communi- 
cated to  the  lands  of  Q,  F.  Bryant?  Answer: 
Yes. 

"(4)  Did  the  defendant  Sampson  Lumber  (7om- 
pany.  its  agents,  servants,  or  employ^  negli- 
gently set  out  fire  which  was  directly  communi- 
cated to  the  lands  of  G.  F.  Bryant  and  sisters? 
Answer:    Yes. 

"(5)  Did  the  defendant  B.  Vandegrift  his 
agents,  servants,  or  employes,  negligently  set 
out  fire  which  was  directly  communicated  to 
the  lands  of  G.  F.  Bryant?    Answer:   Yes. 

"(6)  Did  the  defendant  B.  Vandegrift,  his 
agents,  servants,  or  employes,  negligently  set 
out  fire  which  was  directly  communicated  to  the 
lands  of  G.  F.  Bryant  and  sisters?  Answer: 
Yes. 

"(7)  What  damages,  if  any,  is  the  plaintiff 
G.  F.  Bryant  entitled  to  recover?  Answer: 
$1,472.50. 

"(8)  What  damages,  if  any,  are  the  plaintiffs. 
G.  F.  Bryant  and  sisters,  entitled  to  recover? 
Answer:   $160.00." 

Judgment  on  the  Terdict  and  dtfendants 
excepted  and  appealed. 

Rose  &  Rose,  of  Fayetteville,  for  appel- 
lants. BuUard  &  Stringfield  and  Sinclair, 
Dye  &  Ray,  all  of  Fayetteville,  for  appellees. 

HOKE,  J.  [1]  It  was  urged  for  error  that 
the  plalntlft  should  have  been  nonsuited  as  to 
the  Sampson  Luml)er  (Company  because,  if 
there  was  any  negligence  shoMm,  it  was  on 
the  i>art  of  B.  Vandegrift  or  his  employes, 
and  while  he  was  operating  the  raUroad  of 
the  codefendant  as  an  Independent  contrac- 
tor. If  it  be  concedeu  that  the  contract  in- 
troduced in  evidence,  of  itself  and  standing 
alone,  would  establish  the  relationship  con- 
tended for  by  the  company,  the  evidence  tend- 
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ed  to  show  that  the  flre  originated  by  sparks 
from  the  engine  falling  on  a  foul  right  of  way 
belonging  to  the  Lumber  Company  and  under 
the  principles  recognized  in  Thomas  t.  Iium- 
ber  Oo.,  153  N.  C.  651,  69  S.  B.  275,  32  L.  R. 
A.  (N.  S.)  584,  the  defense  suggested  could 
not  be  maintained,  a  decision  approved  In 
Strickland  v.  Lumber  Co.,  171  N.  C.  755,  88 
S.  E.  340,  and  Dunlap  v.  Railroad,  167  N.  0. 
669,  83  S.  E.  703,  and  many  other  cases.  See, 
also,  Knott  t.  Railroad,  142  N.  C.  238,  55  S. 
E.  150.  On  the  record,  however,  the  position 
Is  not  open  to  defendant,  as  the  Jury,  under 
the  charge  of  the  court,  have  necessarily 
found  that  the  parties  were  not  at  the  time 
operating  under  the  contract  relied  on  by  de- 
fendants, but  under  a  subsequent  agreement, 
which  constituted  Vandegrlft  the  managing 
agent  and  vice  principal  of  the  company. 

[2]  Apart  from  this,  there  are  facts  in  ev- 
idence tending  to  show  that,  while  this  was 
primarily  a  lumber  road,  used  for  hauling 
oat  logs,  etc..  It  was  a  standard-built  rail- 
road, operated  under  a  quasi  public  franchise, 
hauling  freight  for  third  persons  for  hire, 
and,  except  by  express  legislative  satactlon, 
It  was  not  within  the  power'  of  the  owner, 
the  Luifiber  Company,  to  contract  or  lease 
Its  road  to  Its  codefendant  or  others,  so  as 
to  relieve  it  of  responsibility  for  negligence 
in  Its  operation.  Logan  v.  Railroad,  116  N. 
G.  940,  21  S.  E.  950;  Aycock  v.  Railroad,  80 
N.  C.  821. 

[3]  It  was  farther  insisted  that  a  Judgment 
of  nonsuit  should  have  been  allow^  as  to 
both  defendants,  on  the  ground  that,  at  the 
time  and  place  the  fire  originated,  the  em- 
ploy^ of  the  defendants,  operating  the  engine 
and  train,  were  not  acting  in  the  course  and 
scope  of  their  employment.  There  was  am- 
ple evidence  of  negligence,  both  as  to  a  de- 
fective engine  and  a  foul  right  of  way,  and 
tbe  motion  Is  made  on  facts  tending  to  show 
that  the  fire  may  have  originated  when  an 
engine  drawing  several  cars,  with  25  or  more 
employes  aboard,  was  going  up  the  road  In 
response  to  an  urgency  call  troax  another 
engine  of  the  defendants  to  aid  In  putting  out 
anoth»  flre  in  that  vicinity  and  on  lands  of 
other  owners.  The  testimony  shows  that 
Vandegrift  himsedf — the  independent  con- 
tractor, according  to  defendant's  version, 
and  the  general  manager  and  agent  of  his  co- 
defendant,  as  plaintiff  contends  and  the  Jury 
have  found — was  also  aboard,  and  the  move- 
naent  of  the  train  under  such  circumstances, 
for  the  purpose  indicated,  is,  to  our  minds, 
clearly  within  the  course  and  scope  of  his 
aotbority ;  unquestionably  so  when  there  are 
pertinent  facts  tn  evidence  which  permit  the 
Inference  that  in  helping  their  neighbors  they 
were  also  acting  in  protection  of  their  own 
property. 

There  is  no  error,  and 'the  Judgment  on  the 
verdict  is  affirmed. 

No  error. 


(XH,  N.    C.   *)2) 
STEWART  v.  MUNGER  ft  BENNETT,  Inc. 
(No.  177.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917.) 

1.  Injunction  «b»196— SECuarrY  fob  Dam- 
ages Instead  of  Injunction. 

Revisal  1905,  J  807,  providing  that,  in  an 
application  for  an  injunction  to  enjoin  a  tres- 
pass on  land^  it  shall  not  be  necessary  to  allege 
defendant's  msolvency,  when  the  trespass  com- 
plained of  is  continuous  in  its  nature,  or  is  the 
cutting  or  destruction  of  timber  trees,  does  not 
deprive  the  court  of  discretion  to  require  a  bond 
to  be  given  by  defendant  to  secure  plaintiff's 
damages,  or  to  appoint  a  receiver  instead  of  is- 
suing an  injunction. 

2.  MOBTOAQES      9=>466^-^FoRE0LOSUBB— RB- 
STBAININO  WASTB. 

Where  a  mortgagee  assigned  the  secured 
notes  to  plaintiff,  and  subsequently  purchased 
the  equity  of  redempticm  and  sold  the  standing 
timber  thereon  to  defendant,  the  court,  in  a 
suit  to  foreclose  the  mortgage,  bad  power  to  pro- 
tect plaintiff's  security  against  serious  impair- 
ment b^  the  removal  of  timber  by  granting  an 
injunction,  especially  as  Revisal  1905,  {|  807- 
809,  providing  that  an  allegation  of  insolvency 
is  unnecessary,  when  an  injunction  is  sought 
against  a  trespass  continuous  in  its  nature,  or 
against  the  cutting  or  destruction  of  timber 
trees,  applied  to  such  an  action. 

3.  MOBTOAOES      «S»465H— FOBECIiOSTTBE— RB- 

btbainino  Wastk— Rbquibino  Bond. 
Where  defendant  at  great  expense  had  con- 
structed an  extensive  plant  to  carry  on  the 
business  of  cutting  and  removing  the  timber  for 
commercial  purposes,  and  plaintiff,  if  not  remiss, 
had  at  least  been  somewhat  slow,  in  prosecuting 
his  right,  the  court,  instead  of  granting  drastic 
relief  by  injunction,  should  require  defendant  to 
execute  a  bond  for  the  payment  of  such  sunt  as 
the  court  might  finally  adjudge  to  be  due  plain- 
tiff, and,  if  deemed  proper,  might  appoint  some 
person  to  inspect  the  removal  of  the  timber  so 
as  to  ascertain  its  quantity,  and  keep  a  true 
account  thereof,  and  make  report  to  tne  court. 

4.  MOBTOAOES  «S»295(1)— PUBCHABB  OF  IiAND 
BT  MOBTaAGEB— MEBQEB. 

Where  a  mortgagee  assigned  the  secured 
notes  and  subsequently  purchased  the  equity  of 
redemption,  there  was  not  a  complete  merger, 
and  the  rights  of  the  holder  of  the  notes  were 
not  impaired  or  affected. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Stacy,  Judge. 

Action  by  J.  W.  Stewart  against  Munger  ft 
Bennett,  Incorporated.  From  an  order  deny- 
ing an  Injunction,  plaintiff  appeals.  Reversed 
and  remanded  with  Instructions. 

Plaintiff  brought  this  suit  to  foreclose  a 
mortgage  executed  May  1,  1906,  by  Maxwell 
Bros.  Lumber  Ckimpany,  on  land,  timber  trees, 
and  other  property  therein  described,  to  M. 
D.  Lane,  for  the  purpose  of  securing  the  pay- 
ment of  16  notes,  two  for  $2,537.50,  and  $1,- 
250,  respectively,  and  each  of  the  other  14 
notes  for  $2,500,  some  of  them  due  July  1, 
1907,  others  October  1,  1007,  and  the  remain- 
ing ones  at  different  dates  thereafter,  the 
whole  amount  thus  secured  being  $38,787.50. 
The  mortgage  was  duly  registered  in  Craven 
county  on  May  15, 1906.  M.  D.  Lane  assigned 
to  the  plaintiff  the  notes  secured  by  the  mort- 
gage for  full  value,  and  for  the  purpose  of 
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Indemnlfytng  plalntlfF  aa  surety  or  Indorser 
of  M.  D.  Lane  on  certain  notes,  also  describ- 
ed In  the  complaint  The  plaintiff  was  com- 
pelled to  pay  some  of  the  notes  on  which  he 
was  surety  or  Indorser,  to  the  amount  of  $9,- 
814^. 

Defendant  entered  upon  the  land,  and  has 
cut  and  removed  large  quantities  of  timber 
trees  thereon,  the  land  having  little  or  no  val- 
ue apart  from  the  timber.  On  January  21, 
1910,  Maxwell  Bros.  Lumber  Company  exe- 
cuted to  the  plaintiff  tbeir  note  for  $1,060.^, 
payable  six  months  after  date  with  interest 
from  date,  and  secured  the  payment  of  the 
same  by  a  mortgage  on  the  same  property  as 
Is  described  in  the  first  mortgage,  except  the 
timber  rights  on  two  of  the  tracts  of  land. 
All  the  mortgages  and  deeds  were  promptly 
and  duly  recorded.  That  nothing  has  been 
paid  on  the  note  for  $1,060.83,  except  the  sum 
of  1500  on  February  19,  1914,  and  the  bal- 
ance thereof  has  been  due  and  payable  for 
some  time.  That  afterwards  Maxwell  Bros. 
Lumber  Oompany  conveyed  the  lands  to 
M.  D.  Lane,  subject,  however,  to  the  mort- 
gage of  January  21, 1910,  to  the  plaintiff,  and 
M.  D.  Lane  then  conveyed,  or  contracted  to 
c<mTey,  to  the  defendant  corporation  all  the 
standing  timber  trees  on  the  said  land,  with 
the  right  to  cut  and  remove  the  same. 

Plaintiff  alleges  that  there  is  now  due  to 
him  upon  said  notes  and  mortg^age  the  sum 
of  110,275.15,  and  that  if  the  defendant  is 
permitted  to  cut  ttie  timber,  or  to  continue  to 
cut  the  same  aa  it  Is  now  doing,  it  will  de- 
stroy the  same,  it  being  the  most  valuable 
part  of  the  security  for  the  payment  of  his 
notes,  it  having  already  cut  8,000,000  feet, 
valued  at  |25,000.  The  foUowing  allegaUons 
appear  in  the  complaint: 

"(1)  That,  notwithstanding  this  plaintiff's 
notes  and  mortgage  held  as  hereinbefore  set  out, 
the  defendants  have  failed  and  refused  to  pay 
any  amount  whatever  thereon  to  this  plaintiff, 
and  threaten  to  continue  to  cut  and  remove  the 
timber  from  the  aforesaid  lands  and  every  part 
thereof.  (2)  That  said  lands  are  valuable  chief- 
ly for  the  timber  thereon,  and  if  the  defendants 
are  allowed  to  continue  to  cut  and  remove  the 
timber  from  said  lands,  this  plaintiff's  security 
will  be  seriously  impaired,  if  not  entirely  de- 
stroyed, and  he  will  be  without  remedy.  (S) 
That  this  plaintiff  has  notified  the  defendants 
of  its  claim  against  the  aforesaid  timber,  and 
the  defendants  have  failed  to  make  any  arrange- 
ments therefor,  but  are  continuing  to  cut  and 
remove  the  timber  from  the  aforesaid  lands.  (4) 
That  there  is  no  cleared  land  of  anv  extent 
embraced  within  the  boundaries  of  the  lands  de- 
scribed in  said  deed,  and  no  cultivated  area 
thereon." 

The  motion  came  on  to  be  heard  before  the 
Judge  at  the  time  and  place  appointed  in  the 
order  temporarily  restraining  the  defendants 
from  cutting  timber  or  removing  the  same 
from  the  land,  and,  after  argument  by  coun- 
sel and  consideration  of  the  matter,  the  mo- 
tion for  a  continuance  of  the  InJuuctioQ  was 
refused,  and  the  plaintiff  appealed. 

Moore  &  Dunn,  of  Newbern,  for  appellant 
T.  D.  Warren,  of  Newbern,  for  appellee. 


WALKER,  J,  (after  stating  the  facts  as 
above).  II]  It  has  been  fairly  well  settled 
that  a  court  of  equity  will  not  enjoin  an  or- 
dinary trespass,  such  as  entering  upon  land 
and  working  turpentine  trees,-  or  cutting  wood 
and  making  staves  thereon,  unless  irrepara- 
ble injury  is  threatened;  that  is,  one  for 
which  there  can  be  no  sufficient  recompense 
in  money.  It  is  therefore  held  that  in  such 
cases  an  averment  of  the  defendant's  insol- 
vency Is  necessary,  for,  if  he  is  not  insolvent 
and  the  plaintiff  can  recover  an  equivalent 
in  money  for  the  loss  sustained  by  the  tres- 
pass, the  damage  cannot  In  any  proper  sense 
be  called  irreparable.  Oause  t.  Perkins,  56 
N,  C.  177,  60  Am.  Itec.  728 ;  Sharpe  v.  Loane, 
124  N.  0.  1,  32  S.  E.  318 ;  Lewis  v.  Lumber 
Co.,  99  N.  C.  11,  5  S.  B.  19.  By  statute 
(Laws  1S85,  c.  401;  Revlsal,  f  807),  It  is 
provided: 

That  "in  an  application  for  an  injunction  to 
enjoin  a  trespass  on  land  it  shall  not  be  neces- 
sary to  allege  the  insolvency  of  tjie  defendant, 
when  the  trespass  complained  of  is  eontinuoas 
in  its  nature,  or  is  the  cutting  or  destructicHi 
of  timber  trees," 

'This  act,  as  construed,  does  not  deprive 
the  court  of  the  discretion  to  require  a  bond 
to  be  given  by  the  defendant  to  secure  plain- 
tiff's damages,  or  to  appoint  a  receiver.  In- 
stead of  iBsntng  an  injunction.  Ousby  r. 
Neal,  99  N.  0.  146,  5  S.  E.  901;  McKay  v. 
Chapin,  120  N.  C.  159,  26  S.  E.  701 ;  Kistler 
V.  Weaver,  136  N.  a  388,  47  S.  E.  478.  By 
Laws  1901,  c.  666  (Bevisal,  |  800),  It  is  pro- 
vided that,  when  there  is  a  bona  fide  conten- 
tion as  to  the  title  of  the  land  or  the  timber 
trees  thereon,  no  order  shall  be  entered  per- 
mitting either  party  to  cut  the  trees,  except 
by  consent  until  the  title  shall  be  determined, 
and  that  if  the  claim  of  one  of  the  parties  Is 
not  asserted  In  good  faith  and  based  upon 
evidence  establishing  a  prima  facie  title, 
then,  upon  the  motion  of  the  other  party,  U 
he  shall  satisfy  the  court  of  the  bona  fides 
of  his  claim  and  produce  evidence  allowing  a 
prima  fade  title,  he  may  be  allowed  by  order 
to  cut  the  timber  trees  upon  giving  bond  as 
required  by  law. 

We  do  not  deem  this  case  as  one  in  tort 
for  trespass  upon  the  land,  but  as  an  action.  In 
the  nature  of  a  bill  in  equity,  to  foreclose 
the  mortgage  described  in  the  complaint,  and 
to  protect  by  lajunctlon  the  rights  of  the 
plaintiff,  until  a  foreclosure  can  be  bad. 
There  could  not  be  an  action  of  trespass,  be- 
cause the  plaintiff  has  neither  the  actual  or 
constructive  possession  of  the  land.  Drake 
v.  Howell,  133  N.  C.  162,  45  S.  E.  639.  He  la 
the  holder  merely  of  the  notes  secured  by  th» 
mortgages,  the  entire  legal  title  being  In  the 
defendants,  under  the  deeds  from  Maxwell 
Bros.  Lumber  Company  to  M.  D.  Lane,  and 
the  latter  to  it  His  only  security  for  the 
payment  of  his  notes  is  the  lien  he  has  ac- 
quired on  the  timber  trees  by  virtue  of  the 
mortgages,  and  It  would  be  strange,  and  oei^ 
talnly  unjust,  if  the  defendant  «an  be  per- 
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mltted  to  aerlouely  impair  tills  security  by 
cuttlog  down  the  trees  bo  tliat  it  will  proba- 
bly become  Insufficient,  and  more  surely  so 
if  they  can  make  it  wholly  unavaUable  by 
destroying  tbe  trees  altogether.  We  find  It 
declared  In  1  Plngrey  on  Mortgages  (1893), 
§863: 

"Courts  of  equity  will  interfere  to  prevent  tlie 
commission  of  waste  by  the  mortgagor  in  pos- 
session. This  interference  is  based  upon  two 
grounds:  (1)  The  right  of  tbe  mortgagee  to  the 
protectim  of  the  entire  security  unimpaired  dur- 
ing the  life  of  the  mortgage ;  ^)  as  between  the 
mortgagor  and  mortgagee  the  latter  is  deemed 
in  law  the  owner  of  the  fee  and,  na  such,  enti- 
tled to  protection.  And  where  the  mortgage  is 
considered  but  a  lien,  the  mortgagee  is  entitled 
to  protection  of  equity  against  the  commission 
of  waste.  The  mortgagor  in  possession  may  ex- 
ercise all  acts  of  ownershim  if  he  does  not  im- 
pair the  security;  he  must  not  depreciate  the 
value  of  the  premises  and  render  the  sequrity 
insufficient" 

He  farther  says  that  the  mortgagee's  lien 
will  be  protected  in  equity,  and  his  ordinary 
remedy  against  the  mortgagor  to  preserve 
and  safeguard  his  lien  is  by  bringing  a  bill 
In  equity  for  an  injunction.  Some  authorities 
bold  that  the  mortgagee  Is  entitled  to  have 
restrained  any  acts  of  waste  by  the  mortga- 
gor In  possession  which  may  diminish  the 
•  value  of  the  property  subject  to  the  Hen, 
while  others  say  that  equity  will  not  Interfere 
In  such  cases,  unless  the  acts  complained  of 
are  such  as  may  render  the  property  InsutD- 
dent  for  the  satisfaction  of  the  debt,  or  of 
doubtful  security;  while  others  hold  that 
equity  will  not  interfere,  unless  the  sufficiency 
of  the  security  is  threatened.  Plngrey,  { 
866.  It  to  further  said,  qooting  from  this 
authority : 

"The  rule  is  well  settled  that  when  the  mort- 
gagor is  committing  waste  which  impairs  the 
security,  or  renders  it  insufficient,  chancery,  at 
the  suit  of  the  mortgagee,  will  restrain  him  by 
injunction." 

Harris  v.  Bannon,  78  Ky.  568,  holds  the 
same  doietrine  that,  upon  application  of  a 
mortgagee,  a  court  of  equity  will  restrain  the 
mortgagor  fpMu  committing  waste,  when  it 
appears  that  the  mortgage  security  will  be 
endangered  unless  the  court  Interferes.  The 
principle,  in  another  form,  is  thus  stated  in 
Plngrey,  p.  883 : 

"The  mortgagee  is  entitled  to  be  protected 
from  acta  of  waste  which  would  so  far  impair 
the  value  of  the  property  as  to  render  the  secu- 
rity of  doubtful  sufficiency,"  citing  Moriarty  v. 
Ashworth,  43  Minn.  1.  2,  8.  44  N.  W.  531,  19 
Am.  St.  Bep.  203. 

Kot  only  must  It  be  considered  that  the 
mortgage  Is  held  to  secure  payment  of  the 
debt,  and  not  for  the  purpose  of  converting 
tbe  mori^;agee  into  a  purchaser,  but  that  If 
tbe  debt  is  not  yet  mature  It  is  to  be  consid- 
ered whether,  during  the  time  Of  any  prob- 
able delay,  the  present  value  of  the  property 
may  not  become  depreciated  from  causes  not 
known.    Plngrey,  p.  884. 

There  is  a  perfect  analogy  between  the  case 
of  the  mortgagee,  holding  notes  secured  by 
tbe  mortgage,  or  some  of  them.  In  his  rela- 
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tlon  to  the  mortgagor  In  possession  commit- 
ting  waste  upon  tbe  land  or  the  timber  stand- 
ing thereon,  and  that  of  the  plaintiff  towards 
M.  D.  Lane,  mortgagee,  and  the  defendant 
his  assignee,  tbe  latter  b^ng  on  the  land  and 
alleged  to  be  wasting  the  timber.  So  tbat  the 
authorities  cited  apply  to  the  facts  of  our 
case. 

[2]  There  can  be  no  doubt,  therefore,  that 
the  court  has  the  power  to  protect  the  plain- 
tlfTs  security  against  serious  impairment. 
The  defendant,  when  It  acquired  title  to  th6 
timber  from  M.  D.  lAne,  the  original  mort- 
gagee, took.lt  charged  with  the  plalntifTs  ll«i 
upon  the  timber,  or  his  equity  to  have  satis- 
faction of  his  debt  out  of  it  It  is  a  trustee 
to  this  extent  for  the  plaintiff,  and  is  guilty 
of  a  breach  of  his  trust  In  committing  waste 
by  cutting  timber  and  thus  destroying  the 
property  It  holds' In  trust,  or  Impairing  its 
value  as  a  security.  This  is  not  an  action  of 
trespass  wherein  formerly  it  was  required, 
and  even  now  In  some  cases  it  Is  necessary, 
that  plaintiff  should  allege  and  show  insol- 
vency of  tbe  defendant  or  irreparable  dam- 
age, in  order  to  obtain  an  injunction  against 
injury  to  land  or  timber.  Thompson  v.  Wil- 
liams, S4  N.  a  176;  Gause  v.  Perkins,  66 
N.  C.  177,  60  Am.  Dec.  728;  Parker  v.  Parker, 
82  N.  O.  165;  McCormick  y.  Nixon,  83  N.  O. 
113;  Lumber  Oo.  v.  Wallace,  98  N.  C.  23. 
But  the  allegation  of  insolvency  Is  no  longer 
necessary  where  the  unlawful  and  injurious 
act  consists  In  a  wrong  "continuous  in  Ita 
nature,  or  Is  the  cutting  or  destruction  of 
timber  trees."  Revlsal,  Sg  807,  808,  809. 
While  those  sections  relate  primarily  to  ac- 
tions concerning  title  to  land  or  timber  there- 
on, or  to  trespass  committed  by  cutting  tim- 
ber and  removlhg  it  from  land,  we  are  of  the 
opinion  that  they  apply,  in  principle,  to  a 
case  like  this  mie,  where,  though  It  be  an  ac- 
tion to  foreclose  a  mortgage  or  deed  of  trust 
It  nevertheless  indirectly  Involves  a  contro- 
versy as  to  the  right  or  title  to  the  timber, 
which  is  a  part  of  the  security,  and  the  ac- 
tion is  so  analogous  to  the  ones  described  In 
those  sections  as  to  come  fairly  within  their 
equity.  But  we  need  not  rely  on  them  alone, 
as,  Ind^endently  of  them,  the  plaintifl  has 
a  dear  equity  to  have  his  security  safeguard- 
ed, by  an  order  or  decree  of  the  court,  so 
that  it  wUl  not  be  in  danger  of  destruction  or 
substantial  diminution,  as  ^e  have  already 
shown  by  reference  to  the  authorities. 

[3]  While  we  are  of  the  opinion  that  plain- 
tiff la  entitled  to  relief,  we  do  not  deem  it 
necessary  in  this  case,  upon  a  review  of  the 
pleadings  and  affidavits,  that  resort  should 
be  had  to  so  drastic  a  rMuedy  as  that  of  in- 
junction, because  we  believe  that  the  plain- 
tiff's rights  may  be  fuUy  secured  to  him 
witttout  seriou^y  interfering  with  the  opera- 
tion of  the  defendant's  extensive  plant,  which 
it  has  constructed,  at  great  expense,  to  can? 
on  the  business  of  cutting  and  removing  the 
timber  for  commercial  purposes.    Several  at 
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our  cases  Justify  a  milder  process  for  dealing 
with  ttie  matter,  and  we  think  it  should  be 
adopted,  especially  as  plaintiff  has  been 
somewhat  slow.  If  not  remiss,  in  prosecuting 
his  right,  and  looking  on  while  defendant,  if 
his  evidence  be  true,  was  investing  large  snms 
of  money  in  his  plant  and  business.  This 
court  said  in  Onsby  v.  Neal,  9G  N.  0.  146,  5 
S.  E.  901,  where  an  Injunction  against  cutting 
timber  was  the  relief  sought  by  the  plaintUI : 
"The  purpose  of  this  action  is  to  recover  dam- 
ages for  the  alleged  trespasses  mentioned  in  the 
complaint,  and  to  perpetually  enjoin  the  defend- 
ant from  trespassing  on  the  lands  described. 
It  is  insisted  by  the  plaintiffs  that  it  was  in- 
tended by  the  act  just  recited  that,  in  trespasses 
of  the  character  complained  of,  the  injunction 
should  not  only  issue,  without  any  alleeation  of 
the  insolvency  of  the  defendant,  but  should  be 
continued  to  the  hearing.  While  the  statute  re- 
lieves plaintiffs  of  the  necessity  of  alleging  the 
insolvency  of  defendants  in  trespasses  of  the 
class  named,  we  apprehend  it  was  not  the  pur- 
pose of  the  law  to  limit  the  power  of  the  court 
in  the  exercise  of  its  discretion  in  making  such 
orders  as  will  protect  the  rights  of  all  parties 
in  respect  to  the  subject-matter  about  which  the 
litigation  may  be  pending." 

But  the  cases. of  Lumber  Co.  v.  Wallace, 
93  N.  O.  22,  and  Lewis  v.  Lumber  Co.,  99  N. 
O.  11,  6  6.  Bl.  19,  suggest  a  very  appropriate 
procedure  In  such  circumstances  as  those  in 
this  record,  and  one  which  is  fair  and  just 
to  both  parties.  In  those  decisions  the  court 
substantially  said:  The  defendant  is  exten- 
sively engaged  in  the  manufacture  of  lumber, 
and  prosecutes  his  business  at  great  expense, 
having  constructed  a  large  plant  and  em- 
ployed many  laborers,  etc.,  for  the  purpose 
of  conducting  It  successfully.  This  work,  be- 
ing a  legitimate  one,  should  not  be  stopped  by 
Injunction  if  this  can  be  avoided  consistently 
with  the  rights  of  the  plainUfC.  It  U  against 
the  policy  of  the  law  to  restrain  lawful  In- 
<lustrles  and  entei-prlses  affecting  the  public 
interests',  and  it  should  not  be  done  except 
In  extreme  cases,  where  there  is  no  other 
way  to  proceed  In  the  administration  of  jus- 
tice. We  therefore  think  that  the  court  be- 
low, instead  of  granting  the  Injunction, 
should  have  required  the  defendant  to  ex- 
ecute a  bond  in  a  sufficient  amount,  and  with 
approved  security,  payable  to  the  plaintiff, 
with  the  condition  inserted  therein  that  the 
defendant  will  pay  to  the  plaintiff  such  a 
sum  as  the  court  may  finally  adjudge  to  be 
due  by  him.  Tlie  court  may,  If  it  deems  it 
proper  under  the  circumstances,  appoint  st>me 
person  (called  in  those  cases  a  receiver)  to 
inspect  the  cutting  and  removal  of  the  tim- 
ber on  the  land  described  in  the  complaint, 
so  as  to  ascertain  its  quantity,  and  to  keep 
a  true  account  thereof,  and  make  report  to 
the  court  at  sudi  time  as  may  be  required. 
If  defendant  does  not  give  bond  as  directed 
by  the  court,  the  latter  may  make  such  other 
order  as  it  may  deem  proper  in  the'  premises. 

It  cannot  be  successfully  denied,  that,  if 
the  plaintiff  has  the  equity  whidi  be  alleges 
m  his  complaint,  he  is  entitled  to  have  it  en- 


forced, and,  if  the  defendant  continues  to  do 
what  he  says  he  will  do  unless  restrained 
by  the  court,  the  result  will  surely  be  that 
plaintifTs  security  for  the  payment  of  his 
notes  will  be  gravely  menaced  if  not  totally 
destroyed. 

[4]  There  was  a  contention  of  the  defend- 
ant which  should  perhaps  be  noticed  before 
closing  this  opinion,  which  was  that,  when 
M.  D.  Lane  purchased  the  equity  of  redemp- 
tion from  the  mortgagor,  there  was  a  merger 
of  the  legal  and  equitable  title  in  bim,  but 
we  do  not  see  how  this  can  be,  or,  at  least, 
we  may  say  there  was  not  an  entire  merger, 
as  the  notes  secured  by  the  mortgage  bad 
been  acquired  by  the  plaintiff,  and  the  mort- 
gagee and  mortgagor  could  not  then  defeat  his 
equity,  or  destroy  his  security  under  the 
mortgage.  There  will  be  a  merger  only  to 
the  extent  that  the  mortgagee  has  acquired 
the  equity,  and  his  purchase  of  the  equity  of 
redemption  will  not  constitute  a  complete 
merger  unless  be  holds  all  of  the  debts  se- 
cured by  the  mortgage.  If  any  of  the  out- 
standing debts  are  held  by  others,  their  rights  | 
are  preserved  and  remain  intact,  and  the  i 
merger  takes  place.  If  at  all,  only  subject  to 
those  rights,  or  to  the  8atlsfacti<«  of  the  un- . 
paid  debts. 

"Under  the  rules  ol  law,  the  ordinary  ccmae- 
quences  of  the  purchase  or  acquisition  of  the  eq- 
uity of  redemption  in  mortgaged  premises  by 
the  mortgagee  is  to  merge  the  two  estates,  vest 
the  mortgagee  with  the  complete  title,  and  put 
an  end  to  his  rights  or  title  under  the  mortgage. 
But  to  this  end  it  is  necessary  that,  holding 
the  mortgage  already,  he  should  acquire  nothini; 
less  than  the  complete  legal  title  in  fee.  and  that 
the  two  estates  or  interests  should  unite  in  the 
same  person  in  the  same  right.  Farther,  this 
rule  is  not  invariably  applied  in  equity,  but  may 
be  disregarded  and  the  fusion  of  the  two  estates 
prevented,  when,  in  the  particular  case,  this  is 
required  by  justice,  the  well-established  prind- 
ples  of  equity,  or  the  intention  of  the  parties, 
the  mortgagee  having  an  election  in  equity  to 
prevent  a  merger  and  keep  the  mortgage  alive." 
27  Cyc  1377(2). 

And  again,  at  page  1379,  it  is  said: 

"If  the  holder  of  one  of  several  bonds  secured 
b^  the  mortgage  acquired  the  whole  property, 
his  bond  is  satisfied,  although  the  mortgage  wilj 
continue  as  security  for  the  holders  of  the  other 
bonds," 

— citing  Botbschlld  v.  Bay  City  Lumber  Co, 
139  Ala.  571,  86  South.  785,  where  it  was 
held: 

"A  grantee,  under  a  duly  recorded  deed,  of 
the  trees  standing  on  the  mortgaged  land  is  not 
prejudiced  in  his  right  to  redeem  from  the 
mortgage  by  the  fact  that  the  mortgagee,  sub- 
sequent to'  such  deed,  took  a  deed  of  the  land 
from  the  mortgagor. 

And  It  was  held  in  Stevenson  and  Wood- 
ruff V.  Black,  1  N.  J.  Eq.  (1<  Saxton)  338: 

"It  is  a  general  rule  that,  where  there  is  a 
bond  ind  mortgage,  the  assignment  of  the  bond 
operates  as  an  assignment  of  the  mortgage;  tlie 
bond  is  theprincipal,  and  the  mortgage  is  One 
incident.  Where  a  mortgagee  assigns  one  of 
the  bonds  secured  by  the  mortgage,  retaining 
the  mortgage  himself,  the  assignee  becomes  ^ 
uitably  interested  in  the  mortgage  to  the  amount 
of  bis  ddit  or  bond,  and  the  holder  of  the  mort- 
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gage  a  trustee  for  the  aas^nee  of  the  bond,  pro 
tanto.  •  *  *  His  claim  is  upon  the  mortgage 
or  the  estate  bound  by  the  mortgage,  and  that 
claim  remains,  no  matter  in  whose  hands  the  es- 
tate may  be.  The  assignee  of  the  mortgage 
stand;,  quoad,  in  the  shoes  of  the  mortgagee; 
his  rights  and  liabilities  are  the  same,  and  not 
different.  •  •  •  By  a  mortgagee,  or  assignee 
hoIdin|;  one  of  the  bonds  secured  by  a  mortgage, 
becoming  the  purchaser  of  the  equity  of  re- 
demption, that  part  of  the  mortgage  debt  due 
to  himself  on  the  bonds  he  holds  is  extinguished." 

It  follows  from  the  authorities,  that  the 
equity  of  the  plaintiff  has  not  been  at  all  im- 
paired or  affected  by  tbe  transactions  be- 
tween tbe  other  parties.  His  rights  are  still 
superior  to  theirs. 

There  was  error  in  the  ruling  of  the  learn- 
ed Judge.  Let  this  case  be  reuianded  to  the 
court  below,  with  instructions'  to  enter  a  de- 
cree in  substantial  agreement  with  that  sug- 
gested in  this  opinion,  and  founded  on  the 
two  cases  of  Lewis  t.  Lumber  Company,  su- 
pra, and  Lumber  Co.  t.  Wallace,  supra,  and, 
further,  to  make  the  mortgagor,  Maxwell 
Bros.  Lumber  Company  and  the  mortgagee, 
AI.  D.  Lane,  parties,  either  plaintiffs  or  de- 
fendants, in  the  way  provided  by  the  statute, 
as  it  appears  that  they  have,  or  may  have,  an 
interest  in  the  result  of  the  action. 

It  is  so  ordered'. 

Error. 


<174    N.    C.    781) 

CHARLES  8CHAEFFER  Sc  SON  t.  STONE 
CO.    (No.  293.) 

<Snpreme  Goart  of  North  Carolina.     Oct  24, 
1917.) 

1.  Evidence  «=»471(34)— Conclusions. 

In  an  action  on  account  for  goods  sold  and 
-delivered,  it  was  competent  to  permit  tbe  presi- 
dent of  defendant  company,  ttrho  bad  actual 
charge  and  management  of  its  business,  to  testi- 
fy that  the  company  did  not  owe  plaintiff  any- 
■tliing. 

2.  Appeal  and  Ebbob  iS=>1050(1)  —  Tiiielt 
Objection— Habmless  Ebbob. 

Even  if  it  was  improper  for  defendant's 
president  to  testify  that  defendant  did  not  owe 
plaintiff  anything,  it  was  harmless,  where  wit- 
ness had  stated,  without  objection,  that  his  com- 
pany was  not  indebted  to  defendant  for  one 
cept. 

3.  Sales  €=>3oS(1)— Action  vob  Pbick— Eti? 

DENCB. 

In  action  on  account  for  goods  sold  and  de- 
livered, envelopes  with  indorsements  thereon 
were  properly  admitted  for  tbe  purpose  of  show- 
ing that  certain  statements  had  not  been  mailed 
out  by  plaintiffs. 

4.  Tbial  <e=>273  —  Exceptions  —  Durx  or 
Counsel. 

A  party  is  not  required  to  except  to  the 
charge  upon  matters  of  law  until  he  serves  his 
statement  of  case  on  appeal;  but,  if  a  contention 
is  improperly  stated,  it  is  his  dut^  to  call  the 
matter  to  the  attention  of  tbe  judge  at  tbe 
time. 

Appieal  from  Superior  Court,  New  Hanover 
County;  Connor,  Judge. 

ActioQ  by  Charles  Scbaeffer  &  Son  against 
tbe  Stone  Company  to  recover  $l,2H9.:io  al- 
leged to  be  due  by  account  for  goods  sold 


and  delivered.  Judgment  for  defendant,  and 
plaintiff  appeals.    No  error. 

The   envelope   referred   to   In   plaintifPs 

fourth  and  fifth  exceptions  had  upon  one  side 
In  printed  letters,  "Charles  Scbaeffer  &  Son, 
304-312  Mesero  Street,  Brooklyn,  N.  Y.,"  and 
in  pencil  on  the  same  side  "not  to  be  mailed." 
On  the  reverse  side  It  had  a  list  of  names, 
firms,  or  concerns,  and  among  others  the 
Stone  Company.    The  court  ruled: 

"This  is  to  be  considered  by  the  jury  as  to 
whether  or  not  any  statements  were  mailed. 
Mr.  Williams  has  testified  that  on  the  reverse 
side  there  are  a  number  of  names  written  with 
pen  and  ink.  He  says  he  wrote  that,  and  put 
the  account  against  the  parties  whose  names 
appear  in  that  envelope,  and  found  the  envelope 
with  indorsements  which  he  says  were  in  the 
manager's  handwriting— that  the  accounts  there- 
in contained  should  not  be  mailed." 

McClammy  &  Burgwin,  of  Wilmington,  for 
appellant  Kobt  Buark,  of  Wilmington,  for 
appellee. 

PER  CURIAM.  The  first  exception  Is  to 
allowing  tbe  following  question: 

"Q.  Was  the  custom  of  dealing  between  you 
and  Scbaeffer  &  Son  that  goods  were  to  be  de- 
livered upon  your  order,  and  then  the  same  day, 
or  the  second  day,  they  would  come  and  collect 
for  those  goods?'' 

Tbe  auestlon  was  not  answered,  but  was 
changed  in  form,  so  the  'witness  could  state 
the  custom  of  dealing  between  the  plaintiff 
and  the  defendant,  which  be  did  fully,  to 
which  no  exception  was  taken. 

[1, 2]  The  second  exception  is  to  permit- 
ting the  witness  Stone,  who  was  president 
of  the  defendant  company  and  had  active 
charge  and  management  of  its  business  dur- 
ing  the  time  it  was  dealing  'with  the  plain- 
tiff, to  say  that  the  defendant  company  did 
not  owe  the  plaintiff  anything.  It  was  com- 
petent for  the  witness  to  make  this  state- 
ment, as  he  knew  the  facts;  but,  If  the  evi- 
dence was  incompetent,  it  would  be  harm- 
less, because  the  same  witness  had  stated 
without  objection: 

"My  company  is  not  indebted  to  Scbaeffer  A 
Son  for  one  cent" 

[3]  The  fourth  and  fifth  exceptions  are  to 
allowing  the  defendant  to  introduce  certain 
envelopes,  with  the  indorsements  thereon, 
which  were  properly  admitted  for  the  pur- 
poses to  which  the  evidence  was  restricted, 
which  was  that  certain  statements  had  not 
been  niailcd  out  by  the  plaintiffs. 

The  seventh  exception  Is  to  a  questlo)> 
asked  a  witness  to  which  he  answered,  "I 
am  not  in  position  to  answer  that  question." 

[4]  There  is  also  an  exception  to  a  state- 
ment of  the  contentions  of  the  parties  by  his 
honor;  but  upon  examination  of  tbe  charge 
we  find  nothing  prejudicial  to  the  plaintiff, 
and  It  does  not  appear  that  he  requested  a 
fuller  statement,  or  that  he  made  any  objeo- 
tton  at  the  time  the  charge  was  given.  A 
party  is  not  required  to  except  to  the  charge 
upon  matters  of  law  until  he  serves  his  state- 
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ment  of  case  on  appeal;  but,  If  a  oontentlon 
is  Improperly  stated,  It  la  his  dnty  to  call  the 
matter  to  the  attention  of  tlie  ludge  at  the 
time. 

The  other  exceptions  are  fornial,  except 
those  that  are  not  considered  In  the  brief. 
The  case  resolved  Itself  into  a  qnestion  of 
fact,  which  has  been  determined  by  the  jury. 

No  error. 


cm    N.    C.    410) 

BROADFOOT  t,  ATLANTIC  COAST  UNB 
BY.  (No.  298.) 

(Supreme  Conrt  of  North  Cartdina.     Oct.  24, 
1917.) 

1.  RAILBOAns    «=3484(1)— FiBES— NxaUQENCK 
— EVIDENCB— SuFPlCnSHCT. 

In  an  action  against  defendant  railroad  for 
damages  for  negligently  burning  plaintiff's  land, 
eWdence  htU  ot  sufficient  probative  force  for 
sabmissioD  to  the  jury. 

2.  RAILBOAOa     «=>480(6)— FiBEB— BtTBDXN     OF 

Paooi^DKrECTB  and  Maitageicbnt  OF  Bk- 

'   OIRES. 

If  the  evidence  shoved  that  the  fire  was 
started  by  sparks  escaping  from  defendant's 
engine.  It  would  be  incumbent  on  defendant  to 
show  that  the  engine  was  properly  equipped 
with  a  proper  ^ark  arrester  in  good  condition, 
properly  operated  by  a  competent  engineer,  and 
that  the  right  of  way  where  the  fire  started  was 
reasonably  dear  and  free  from  combustible  mat- 
ter. 

Appeal  from  Superior  (3onrt,  Cumberland 
Coimty;  Connor,  Judge. 

Action  by  C.  W.  Broadfoot  against  the  At- 
lantic Ck>a8t  Line  Railway  to  recover  damages 
for  negligently  burning  of  plaintlfiTs  land.  At 
the  conclusion  of  all  the  evidence,  the  Judge 
intimated  that  he  would  charge  the  jury  that 
there  was  no  evidence  of  negligence.  Plain- 
tiff Bnbmitted  to  a  nonsuit,  and  appeals.  New 
trial. 

Cook  A  Cook  and  John  O.  Shaw,  both  of 
Fayetteville,  for  appellant  Rose  it  Rose, 
of  Fayetteville,  for  appellee. 

BROWN,  3.  Plaintiff  testified  tHat  be  was 
at  home  about  1%  miles  away,  and  saw  the 
smoke  In  the  direction  of  his  land,  which  lay 
on  the  east  side  of  the  defendant  railroad; 
that  he  went  immediately  to  where  the  smoke 
was,  and  the  fire  was  boming  and  smolder- 
ing on  the  east  side  of  the  railroad  on  the 
right  of  way,  on  top  of  an  embankment,  which 
is  about  the  height  of  the  top  of  a  smoke- 
stack of  an  engine,  which  evidently  is  only  a 
few  feet  away  from  the  track  Itself.  The 
wind  was  blowing  from  the  west  to  the  east, 
in  the  direction  of  plaintiff's  land,  and  car- 
ried the  fire  to  and  burned  over  this  land. 
There  was  no  fire  on  the  west  side  of  the 
tnick.  Another  witness  testified  that  he  was 
not  far  away  from  plaintiff's  land;  that  a 
train  passed  by,  and  abont  the  time  it  had 
gotten  out  of  hearing  he  noticed  smoke  on 
the  right  of  way  of  the  defendant    This  was 


identified  as  the  same  flr«  that  plaintiff  had 
testified  to. 

[1, 2]  We  are  of  the  opinion  that  the  evi- 
dence is  sufiSdent  in  prolMtlve  force  to  be 
submitted  to  the  Jury  for  their  consideration. 
If  they  are  not  satisfied  by  it  that  the  fire 
was  started  on  the  right  of  way  by  sparks  es- 
caping from  defendant's  engine,  the  defend- 
ant would  be  entitled  to  a  verdict  But  if 
the  Jury  should  find  that  the  fire  was  start- 
ed In  that  manner,  then  it  would  be  Incum- 
bent on  the  defendant  to  satisfy  the  Jury  that 
its  engine  was  equipped  with  a  proper  spark 
arrester  in  good  condition,  properly  operated 
by  a  competent  engineer,  and  that  the  right 
of  way  where  the  fire  started  was  reasonably 
dear  and  free  from  combustible  matter.  Car- 
rie v.  RaUroad,  156  N.  C.  419,  72  S.  E.  488; 
Williams  T.  Railroad,  140  N.  C.  ffi4,  63  & 
E.  448. 

The  rule  governing  actions  of  this  diara<y 
ter  is  Clearly  stated  in  the  latter  casa 

New  trial. 

(108    S.    C.   2») 
DOBBINS  T.  SEABOARD  AIR  UNB  R.  00. 

(No.  9820.) 

(Supreme  Court  of  South  OaioUna.     Oct  18, 
1917.) 

1.  Railboads  «=»324(8)  —  "PuBuo  Hioa- 
WATS'  '—Statutes. 

A  crossing  of  intersecting  'Public  high- 
ways," within  Cr.  Code  1912,  |  602,  relating  to 
speed  of  motors,  does  not  include  a  railroad 
crossing;  a  railroad  being  only  a  quasi  public 
highway. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hi^ 
way.] 

2.  RAiutOAns    «=>324(2)— CaoasiRos— NcGU- 

GENCB— StATUTBS— '  'COIXIBIONS." 

Civ.  Code  1912,  I  3230,  providing  that  con- 
tributory negligence  is  not  a  defense  in  actions 
for  collisions  at  a  railroad  crossing,  unless  it  is 
gross  negligence,  does  not  apply  unless  there  is 
an  actual  collidon,  and  does  not  refer  to  one  who 
runs  an  automobile  into  a  ditch  to  avoid  a  col- 
lision. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collision.] 

3.  Railboaos  «=9303(1)— (TBOSBiito — ^MAimx- 

NANCE  of  APPBOACHXB. 

A  railroad  is  liable  only  for  the  croering  on 
the  roadbed,  and  is  not  liable  for  the  approaches 
where  the  highway  is  constructed  across  an 
established  railroad ;  and  likewise,  where  a  rail- 
road is  constructed  across  an  established  high- 
way, it  is  responsible  for  the  safety  of  the  ap- 
proaches. 

4.  NBQLiaBNcn  «=»72— SxTDnKR  PBan,— AF> 

PUCATTON  OF  R0I2. 

The  rule  as  to  sudden  peril  does  not  ipply 
to  one  who,  by  his  own  fault,  brought  abont  the 
sudden  danger. 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  York  County;  Thos.  J.  Blauldln.  Judge. 

Action  by  0.  A.  Dobbins  against  the  Sea- 
board Air  Line  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 
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J.  HarK^  Foster,  of  Rock  Hill,  for  appel- 
lant. Olenn  &  Glenn,  of  Chester,  for  re- 
spondent. 

FHASER,  J.    The  case  showa : 

"This  action  waa  brought  by  the  plaintiff,  O. 
A.  Dobbins,  againM  the  defendant.  Seaboard  Air 
Line  Railroad  Company,  in  the  court  of  com- 
mon pleas  for  York  county,  and  the  plaintiff 
demanded  twmty  thousand  doUan  ($20,000) 
damages  from  the  defendant.  On  the  night  of 
October  11,  1915,  about  8  o'clock,  or  a  little 
thereafter,  the  plaintiff  was  retuminff  from 
Winnsboro  to  Rock  Hill  in  an  automobile,  and 
when  he  was  near  where  the  Baluda  road,  lead- 
ing from  Chester  to  Rock  Hill,  crossed  the  main 
line  of  Seaboard  Air  Line  Railway,  a  short 
distance  from  the  city  limits  of  the  city  of 
Chester,  his  car  left  the  road  and  got  into  a 
ditch  on  the  right-hand  side  of  the  road,  and 
the  car  was  partially  overturned.  When  it  was 
afterwards  found,  the  two  right  wheels  of  the 
car  were  down  in  the  ditch,  and  the  two  left 
wheels  were  on  the  edge  of  the  road.  In  some 
way  the  right  leg  of  the  plaintifl  was  caught 
and  his  leg  was  fractured,  sustaining  a  com- 
pound fraeture.  The  point  where  the  car  went 
into  the  ditch  and  where,  together  with  the 
plaintiff,  it  was  found  after  the  accident,  was 
somewhere  from  10  to  30  feet  from  the  rail- 
road crossing  according  to  the  testimony  of 
various  witnesses.  The  plaintiff  testified  that, 
when  some  distance  from  the  crossing,  being 
aware  of  the  fact  that  he  was  approaching  the 
crosnng,  he  slackened  the  speed  of  his  car  and 
looked  to  see  if  any  trains  were  approaching. 
Seein?  no  trains,  he  put  on  speed,  and  when 
near  the  crossine  he  discovered  the  approach- 
ing of  cars  on  the  track.  He  put  on  brakes, 
cut  off  his  engine,  and  then  his  car  went  into 
the  ditch  on  the  right-hand  side  of  the  road. 
It  was  not  alleged  in  the  complaint,  and  there 
was  no  testimony  going  to  show,  that  there  was 
any  actual  collinon  of  the  train  and  automobile 
in  which  the  plaintiff  was  riding,  nor  was  the 
plaintiff  8tra(^  by  the  train;  the  undisputed 
testimony  showing  that  the  automobile  went  into 
the  ditch  from  10  to  30  feet  before  reaching 
the  railroad  crossing,  and  plaintiff  was  injured 
at  that  point" 

The  specifications  of  negligence  were,  so 
far  as  they  affect  this  case:  (a)  Failure  to 
give  signals  of  the  approach  of  the  train, 
(b)  Failure  to  make  a  safe  approach  to  Its 
crossing,  (e)  Failure  to  have  proper  lights 
on  its  engine,  (d)  Failure  to  keep  a  look- 
out for  people  on  the  public  highway.  There 
are  17  exceptions,  but  they  may  be  grouped 
to  raise  four  qoestlona. 

[1]  I.  In  the  charge  of  the  trial  Judge  he 
read  section  602  of  the  OHminal  Code.  Sec- 
tion 602  prescribes  a  speed  not  to  exceed  six 
miles  an  hour  "upon  approaching  a  crossing 
of  intersecting  "public  highways."  Unless 
the  intersection  of  a  public  highway  and  a 
railroad  is  an  Intersection  of  public  bigh- 
wrays,  then  the  charge  was  Irrelevant  and 
misleading.  Tbe  statute  Is  a  criminal  stat- 
ute and  mnst  be  strictly  construed.  A  rail- 
road is  a  quasi  public  highway,  and  not 
within  the  prohibition  of  the  statute.  The 
exceptions  that  raise  this  question  are  sus- 
tained. 


[2]  II.  The  next  assignment  of  error  is 
that  bis  honor  held. that  the  allegations  and 
proof  In  this  case  did  not  bring  this  case 
within  section  3230,  Tol.  1,  Code  of  Laws  of 
South  Carolina.  That  section  provides  that 
if  a  person  Is  injured  at  a  public  crossing, 
by  a  collision  with  the  engines  or  cars,  con- 
tributory negligence,  consisting  of  "a  mere 
want  of  ordinary  care,"  is  not  a  defense,  but 
the  defendant  must  show  gross  or  willfnl 
negligence  of  the  person  injured,  or  that  he 
was  acting  in  violation  of  the  law.  The  trial 
Judge  held  that,  unless  there  was  an  actual 
collision,  the  statute  does  not  apply.  The 
statute  requires  actual  collision,  and  this 
exception  Is  overruled.  We  have  been  cited 
to  no  authority,  and  we  know  of  none,  that 
holds  that  the  fact  of  Injury  at  a  crossing 
raises  the  presumption  that  no  signals  were 
given,  or  that  the  defendant  was  negligent 

[3]  III.  The  third  allegation  of  error  i> 
that  the  trial  Judge  held  that  the  defendant 
was  liable  only  for  defects  on  the  roadbed, 
and  was  not  liable  for  defective  approaches 
to  a  crossing.  The  trial  Judge  said  that  he 
would  not  hare  so  held,  except  for  the  case 
of  Felder  ▼.  Railway,  76  8.  O.  664.  St  8.  B. 
524.  The  syllabus  in  that  case  Is  mislead- 
Ing.  A  railroad  Is  not  required  to  build  or 
repair  a  road  or  bridge  simply  because  It  Is 
within  the  right  of  way.  A  careful  reading 
of  that  ease  will  show  that,  when  a  railroad 
crosses  an  established  public  highway,  it 
cannot  cut  It  In  two  and  thereby  destroy  it 
Nor  can  it  throw  upon  the  county  or  dty  the 
expense  of  eonstmcting  snltaUe  and  con- 
venient approaches.  These  must  be  con- 
structed and  maintained  at  the  expense  of 
the  railroad.  If  a  county  or  city  desires  to 
construct  a  new  public  highway  across  an 
established  railroad,  then  the  county  or  dtiy 
must  construct  and  maintain  proper  ap- 
proaches. When,  therefore,  his  honor  held 
that  there  was  an  absolute  nonliability  on 
the  part  of  the  defendant  for  any  defect  out- 
side of  Its  roadbed,  be  was  in  error.  Whai  a 
new  public  highway  Is  constructed  across 
an  established  railroad,  the  railroad  la  liable 
only  for  the  crossing  on  the  roadbed.  The 
roadbed  requires  expert  construction  and 
maintoiance,  and  it  would  be  dangerous  to 
allow  nonexperts  to  interfere  with  the  road- 
bed. The  exception  that  raises  this  ques- 
tion Is  sustained. 

[«]  His  honor  correctly  charged  that  the 
rule  as  to  sudden  peril  does  not  apply  to  one 
who,  by  his  own  fault,  had  brought  about 
the  sudden  danger.  The  exceptions  that 
raise  this  question  are  overruled. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

OART,  a  J.,  and  HTDRICR,  WATTS,  and 
OAOB,  JJ.,  concur. 
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(108    S.   C.    *M) 

TRUSTEES  OF  UNIVERSITY  OF  SOUTH 

CAROLINA  V.  CITY  OF  COLUMBIA. 

(No.  9819.) 

(Supreme  Court  of  South  Carolina.     Oct.  11. 
1917. 

1.  Pbopebtt  4s»9— PBBSUHFTioiia— Land  Ti- 
tle. 

There  is  a  presumption  that  the  state  at 
one  time  owned  all  lands,  and  in  an  action  to 
recover  lands  the  state  may  rest  on  that  pre- 
sumption, until  the  defendant  proves  a  divest- 
ment of  her  title. 

2.  COIXEGES    AND    UNIVBEBITIES    «=6(4)— TI- 
TUB    TO    PsOFEBTr. 

In  an  action  by  the  trustees  of  the  state 
university  who  sued  on  behalf  of  the  state  to 
recover  lands  from  a  city,  held  that,  in  view  of 
Act  Dec.  19,  1801  (5  St.  at  Large,  p.  403),  AcU 
Dec.  18,  1802,  Dec.  17,  1803,  and  Dec.  19,  1833 
(6  St.  at  Large,  pp.  437, 464,  and  6  St  at  Large, 
p.  485),  as  well  as  Acts  March  1,  1870,  Nov.  19, 
1873.  and  March  22,  1878  (14  St  at  Large, 
p.  388;  16  St.  at  Large,  p.  484;  16  St.  at  Large, 
p.  532),  the  state,  by  the  trustees  of  the  state 
university,  had  title  to  the  land  in  suit,  and 
hence  the  question  of  defendant's  title  should 
not  have  been  submitted  to  the  Jury. 

3.  Statutes  «=176— Pbovince  of  Couet  and 
JuBT— JuBT  Question. 

A  question  as  to  the  authority  conferred  by 
statute  is  one  of  law,  and  should  not  be  submit- 
ted to  the  jury. 

4.  CoixEQES    and    Univebsitibs    «s>6(9  — 
Lands — Conveyances. 

Under  Act  Nov.  19,  1873  (14  St  at  Large,  p. 
388).  creating  commissioners  of  the  sinking 
fund  and  giving  them  control  of  vacant  lands, 
which  declares  that  the  act  shall  not  be  con- 
strued to  authorize  the  sale  by  the  commission- 
ers of  any  property  held  in  trust  for  a  specific 
purpose  hy  the  state,  does  not  authorize  the  com- 
missioners of  the  sinking  fund  to  convey  lands 
held  by  the  state  for  the  use  of  the  state  uni- 
versity. 
6.  Deeds  9=>166  —  Conditions  —  Constbuo- 

TION. 

Where  land  .was  conveyed  to  an  incorporated 
fire  company  to  occupy,  use,  and  enjoy  the 
premises  during  the  term  of  its  corporate  exist- 
ence, to  revert,  in  case  the  corporation  should 
become  extinct  or  forfeit  its  charter,  the  title 
to  the  land  reverted  to  the  grantor  where  the 
company  became  extinct  and  ceased  to  fight 
fires. 

6.  Advebse  Possession  ®=9l04  —  Pbesuuf- 
TION  OF  Gbant. 

Though  Act  March  22,  1878  (16  St  at 
Large,  p.  532)  forbade  the  granting  of  lands 
without  the  consent  of  the  Legislature,  it  will, 
after  20  years  of  adverse  possession  by  the 
grantee,  be  presumed  that  the  consent  was  giv- 
en, though  the  statute  be  not  produced. 

7.  MUNICIPAI,  Cobpobationb  «=»57— Powbbs 
— Legislatube. 

A  municipal  cori>oration  is  a  creature  of  the 
Legislature,  and  has  only  such  powers  which  the 
Legislature  has  given  it 

8.  Advebse  Possession  «=34— Pubuo  Pbop- 
ebtt. 

While  Civ.  Code  1912,  §§  2945,  2958,  author- 
ize municipal  corporations  to  purchase,  hold,  and 
enjoy  real  estate,  such  corporations  may  only 
acquire  and  hold  property  according  to  the  will 
of  the  Legislature  expressed  by  statute,  and  a 
municipality  cannot,  as  against  the  state,  ac- 
quire title  to  land  by  adverse  possession  to 
property  being  devoted  to  other  state  uses. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;   M.  L.  Smith,  Judge.       I 


Action  by  the  Trustees  of  the  Unirerslty  of 

South  Carolina  against  the  City  of  C!olumblB. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed  with  directions. 

H.  N.  E>dmands,  of  Columbia,  for  appel- 
lant. C.  S.  Montelth  and .  Benet,  Shand  & 
McGowan,  all  of  Columbia,  for  re8X>ondent. 

GAGE,  J.  This  action  was  brought  in 
1915,  and  is  nominally  by  the  South  Carolina 
University  against  the  city  of  Columbia,  and 
is  to  recover  the  possession  of  an  improved 
lot  of  land  on  the  east  side  of  Main  street, 
south  of  the  capitol  and  betwixt  Pendleton 
and  College  streets.   The  locus  is  thus  shown: 
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COUI-EGB      St. 

The  sketch  illustrates  a  dty  aquare  of  f6ar 

acres,  and  the  star  indicates  the  situs  in  is- 
sue, being  a  part  of  No.  29.  The  sketdb  is 
taken  from  "The  Commissioners'  Map  of  the 
City  of  Columbia."  That  map  does  not  indi- 
cate that  lots  29  and  30  had  been  sold  by  the 
state;  they  therefore  appear  on  the  map  as 
property  of  the  state. 

The  court  submitted  the  cause  to  a  Jury, 
and  a  verdict  was  had  for  the  defendant 

There  are  three  exceptions  by  the  plaintiff, 
and  each  is  divided,  and  one  is  subdivided  in- 
to many  particular  assignments  of  error,  un- 
der the  two  general  heads.  But  the  ex- 
ceptions make  only  two  general  questions: 
(1)  Did  the  testimony  req,ulre  the  direc- 
tion of  a  verdict  for  the  plaintUT?  (2)  Was 
the  plea  of  the  statute  of  limitations  availa- 
ble to  the  defendant?  And  these  two  ques- 
tions we  shall  consider  after  some  reference 
is  made  to  the  history  of  the  controversy. 

The  dty  of  Columbia  was  authorized  by 
the  General  Assembly  in  1786  (4  Stat  at 
Large,  p.  751).  Under  that  statute  five  com- 
missioners were  elected  by  the  Legislature  to 
execute  the  provisions  of  it  The  commis- 
sioners were  directed  inter  alia  to  secure  and 
lay  off  a  tract  of  land  two  miles  square,  at 
the  present  site  of  the  city,  and  belonging 
then  to  the  Taylors;  and  the  title  thereto 
was  vested  in  the  commissioners,  with  the 
power  to  sell  lots.  That  act  was  amended  In 
1792,  so  as  to  enlarge  the  commissiouers'  pow- 
er to  seU.    6  St  at  Large,  p.  215. 


«s»2'or  other  case*  see  same  topic  and  KBT-NUMBER  In  all  Ker-Numberad  DIsMta  and  IndaxM 
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In  1801  the  General  Assembly  established 
a  college  at  Columbia.  6  St.  at  Large,  p. 
403.  The  trustees  of  the  college  were- there- 
by empowered  to  "make  choice  of  any  square 
or  squares,  yet  unsold,  in  the  town  of  Colum- 
bia, for  the  purpose  of  erecting  said  college." 
By  subsequent  acta  of '  the  Legislature,  in 
1802  and  1803,  the  commissioners  were  au- 
thorized to  cancel  bonds  made  to  the  com- 
missioners by  certain  other  purchasers  of 
lots,  and  to  convey  such  lots  to  the  college. 
'  6  St.  at  Large,  pp.  437,  464.  And  also  certain 
other  lots  were  subsequently,  in  1833,  grant- 
ed directly  by  the  state  without  the  agency 
of  the  commissioners,  and  vested  in  the  trus- 
tees of  the  college.    6  St  at  Large,  p.  485. 

In  1870  the  General  Assembly  enacted  a 
statute  "to  provide  for  a  sinking  fand  and 
the  management  of  the  same."  14  St.  at 
Large,  p.  388.  The  managers  of  the  sinking 
fund  were  styled  "commissioners  of  the  sink- 
ing fund,"  and  they  were  thereby  authorized 
and  empowered  "to  sell  and  convey  for  and 
in  behalf  of  the  state  all  such  real  *  •  • 
property  •  •  •  belonging  to  the  state  as 
Is  not  in  actnal  public  use";  but  it  was 
therein  also  provided,  "this  act  shall  not  be 
construed  to  authorize  the  sale  by  the  com- 
missioners of  any  property  held  in  trust  for 
a  spedilc  purpose  by  the  state."  See  Gen. 
Stats.  1882,  !$  60-64.  In  November,  1873,  the 
Ijeglslatnre  passed  an  act  by  which  the  En- 
terprise Fire  Engine  Co.  was  chartered,  and 
authorized  it  to  purchase  property.  15  St.  at 
Large,  p.  484.  In  December,  1873,  the  sink- 
ing fund  commissioners  conveyed  by  deed  the 
lot  in  issue  to  the  Enterprise  lire  Engine  Co., 
and  the  company  almost  immediately  erected 
a  w<ioden  house  on  the  lot.  The  deed  to  the 
Enterprise  Fire  Engine  Company  contains  the 
•following  clause: 

"In  trust,  nevertheless,  to  permit  the  said  En- 
terprise Fire  Company  to  occupy,  use,  and  en- 
joy the  said  premiacs  during  the  term  of  its 
corporate  existence,  and  for  no  other  purpose, 
whatsoever;  and  in  case  the  said  corporation 
should  at  any  time  become  extinct  or  forfeit 
its  charter,  then  the  said  premises  shall  revert 
to  the  state  of  South  Carolina,  and  be  held  by 
it  as  fully  ai>  if  this  conveyance  had  not  been 
made." 

In  1878  the  Legislature  passed  an  act  "to 
provide  for  the  organization  of  the  state  uni- 
versity"; and  therein,  inter  alia,  it  was  writ- 
ten "that  no  sale  of  the  property  of  the  uni- 
versity shall  be  made  without  the  coruent  of 
the  General  Assembly."  16  St  at  Large,  p. 
533.    (The  italics  qre  supplied.) 

In  1892  the  Enterpri&e  Fire  Engine  Com- 
pany "quit  going  to  fires"  (Chas.  Narey  and 
W.  J.  May,  witnesses  for  the  defendant); 
and  was  "disbanded"  (Henry  Dark,  a  witness 
for  the  plaintlS);  "the  property  passed  out 
ot  the  hands  of  the  Enterprise  Company  in 
1893"  (J.  P.  Walker,  a  witness  for  the  de- 
fendant). 

The  fact  Is  thus  e&tabllSbed  that  the  Enter- 
prise Fire  Engine  Company  bad  "become  ex- 


tinct" in  1892  or  1803,  and  the  parcel  of  land 
had  passed  out  of  its  hands  thenceforth. 
After  1893  the  house  was  occupied  for  some 
time  by  the  (Columbia  Steam  Fire  Engine 
Company,  a  body  chartered  by  the  clerk  of 
the  circuit  court,  and  then  shortly  by  the 
city.  In  1902  the  city  of  Columbia  erected 
on  the  lot  the  present  commodious  brick 
house,  and  it  has  since  been  occupied  by  the 
fire  force  and  apparatus  of  the  city ;  6«  that 
the  city  is  in  pedis  possessio  of  the  lot  and 
has  been  since  1892  or  1893. 

It  was  contended  by  the  plaintiff  below 
and  here  that  the  instant  action  is  by  the 
state,  and  the  circuit  court  so  ruled.  So 
much  is  manifest  from  the  historical  recital 
Just  made.  But  the  defendant  denies  here 
that  the  action  is  by  the  state.  It  cannot, 
however,  be  denied  that  the  state  bought  the 
land  from  the  Taylors  for  a  great  public  pur- 
pose, and  took  title  to  its  own  commissioners 
"for  the  use  of  this  state."  See  section  1, 
Act  1786.  Nor  can  it  be  denied  thaf  the 
state  has  conveyed  away  parcels  of  land  so 
bought  mediately  through  its  commissioners, 
and  directly  by  legislative  grant;  nor  can 
it  be  denied  that  the  state  authorized  its 
college  to  make  choice  of  any  of  the  squares 
not  yet  siold  in  the  town  of  Columbia  for  the 
purpose  of  erecting  a  college,  and  the  col- 
lege did  in  many  proven  instances  make  such 
choice;  nor  can  it  be  denied  that  the  state 
owns  the  college,  directs  it  and  supports  it 
by  taxes.  These  facts,  before  recited  and 
resting  in  public  records,  constitute  the  state 
owner  of  the  lands,  and- make  the  state  the 
real  party  in  interest 

It  was  conceded  by  the  plaintiff  below  and 
here  that  the  holding  by  the  defendant  has 
been  for  a  period  long  enoo^,  and  under 
circumstances  of  such  character,  as  to  make 
out  a  title  by  adverse  possession  in  the  de- 
fendant if  the  plea  of  adverse  possession  la 
available  to  the  defendant  It  was  also  of 
course  conceded  by  the  plalntifr  that  it  mast 
recover,  if  at  all,  on  the  strength  of  its  own 
title,  and  not  on  the  weakness  of  the  defend- 
ant's title;  and  the  plaintiff  claims  title 
since  and  before  1873,  by  virtue  of  the  recitals 
hereinbefore  made. 

The  answer  pleads  two  defenses:  (1)  That 
the  plaintilf  had  not  been  seized  or  possessed 
of  the  premises  within  10  years  before  June, 
1915  (the  date  of  the  commencement  of  the 
action),  and  the  defendant  had  occoipled  the 
same  in  open,  continuous,  and  hostile  fashion 
for  20  years,  and  the  plaintiff's  action  had 
not  accrued  within  20  years  back  from  June, 
1915  (Act  1870;  {  120,  Code  Civ.  Proa);  and 
(2)  that  the  state  being  owner  of  the  lot  and 
acting  through  the  sinking  fund  commission, 
in  December,  1873,  sold  the  same  to  the  Ea- 
terprise  Fire  Engine  Company  durUig  the 
term  of  its  corporate  existence,  and  that  the 
Enterprise  Fire  Engine  CXunpany  turned  over 
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the  premises  to  the  Columbia  Steam  Fire  En- 
gine Company,  and  tbe  dty  is  successor  in 
the  trust  under  which  the  Bnterprise  Fire 
Engine  Company  acquired  the  lot  We  direct 
our  attention  first  to  a  consideration  of  the 
state's  title. 

[1]  The  presumption  of  law,  of  course,  is 
that  the  '  state  at  one  time  owned  all  the 
lands ;  and  she  may  rest  on  that  presumption 
until  the  defendant  proves  a  divestment  of 
her  title.  State  t.  Pacific  Guano  Co.,  22  S. 
C.50. 

[2]  But  the  unquestioned  testimony  is  tliat 
the  state  again  acquired  the  whole  two  square 
miles  from  the  Taylors  for  great  public  pur^ 
poses,  for  a  capltol  city  and  for  a  college, 
and  took  deeds  from  the  owners  to  its  com- 
missioners. The  plaintur,  however,  did  not 
rest  with  this  testimony,  as  well  it  might 
hare  done;  but  it  undertook  to  fix  its  right 
by  documientary  evidence  to  the  jwrticular 
parcel  of  land  described  in  the  complaint 
and  indicated  on  the  sketch. 

The  great  "Sherman  fire"  of  the  'eCs  con- 
sumed the  court  records  of  Ridiland;  and 
Richland  was  not  the  only  county  in  the  state 
to  fall  in  the  wake  of  that  destructive  agency. 
The  plaintiff's  proof  therefore  rested  largely 
in  platst,  in  minutes,  and  in  some  parol  tes- 
timony. 

The  first  paper  title  set  up  by  the  plaintiff 
and  to  be  first  considered  are  sundry  plats. 
The  sketch  we  made  at  the  outstart  is  a  sec- 
tion of  one  plat,  and  that  plat  is  competent 
and  is  evidence  of  a  very  Iiigh  character;  it 
is  a  section,  showing  several  blocks,  out  of 
the  plat  made  by  the  commissioners  appoint- 
ed pursuant  to  the  act  of  1786,  before  refer- 
red to.  The  commissioners'  plat  shows  that 
the  lot  in  issue  was  then  vacant;  that  is,  the 
commissioners  had  not  then  sold  It,  but  held 
It  for  the  state.  Hie  Arthur  and  Moore  plat, 
made  in  1860,  is  next  In  time  and  authority. 
The  testimony  is  clear  to  the  Integrity  of 
that  plat;  there  is  none  to  the  cmtrary ;  it 
denotes  lots  29  and  30  as  the  property  of  the 
college,  so  that  the  college  claimed  to  own 
the  lot  in  1850.  The  A.  Y.  Lee  plat,  made  in 
1869,  was  clearly  proven  to  be  competent; 
it  denotes  as  college  property  the  entire  south- 
ern half  of  the  sketched  block,  including  the 
lot  in  ifesne,  and  it  denotes  also  the  presence 
there  of  the  obelisk  testified  to  by  Mr.  Clark. 

A  witness,  Mr.  W.  A.  Clark,  was  a  student 
at  the  college  in  1860,  and  he  testified  that 
in  1860  the  blodc  of  which  the  lot  in  issue  is 
a  part  had  only  one  building  on  it,  and  it 
was  off  the  lot  in  issue,  and  the  balance  of 
the  t>lodc  was  open;  he  testified  that  lot  32 
was  then  marked  by  an  obelisk  put  there  by 
the  college.  That  portion  of  lot  29  situated 
on  the  corner  of  Main  and  College  streets  was 
confessedly  conveyed  by  the  trustees  of  the 
college  to  Manson  about  1865.  See  19  St  at 
I^rge,  p.  191.    We  omit  any  reference  to  the 


minutes  of  the  trustees  of  the  college,  and 
those  of  the  city  oooncil,  offered  in  evidence 
by  the  university. 

About  the  truth  of  the  facts  her^nbefore 
recited  there  is  no  sort  of  contest ;  they  lead 
to  only  one  reasonable  and  certain  conclusioo, 
and  that  is  the  plaintiff  has  now  legal  title 
to  the  specific  lot  in  issue,  unless  the  two 
aforonentloaed  defenses  have  been  so  far 
proven  as  to  require  the  submission  of  the 
case  to  a  Jury.  Considering  these  defenses 
in  an  inverse  order,  we  come  first  to  the  de- 
fendant's claim  of  paper  title  in  themselves. 

[1,4]  The  court  below  submitted  to  the 
Jury  two  issues  springing  thereout  and  rele- 
vant to  the  deed  of  1873,  to  wit;  (1)  Wheth- 
er the  sinking  fund  commissioa  had  author- 
ity to  make  the  deed,  and  (2)  whether  the 
Enterprise  Fire  Engine  Company  failed  to 
occupy  the  premises,  or  whether  it  became 
extinct 

The  first  issue  is  one  of  law,  and  was  not 
for  the  Jury.  Tixe  act  which  empowered  the 
sinking  fund  commission  to  convey  the  state's 
lands  has  this  provision  in  it:  "This  act 
sliall  not  be  construed  to  authcNrize  the  sale 
by  the  oonuulssion  of  any  property  held  in 
trust  for  a  spedflc  purpose  by  the  state." 
14  St  at  Large,  p.  388.  The  lot  In  issue,  as 
we  have  held,  was  owned  in  1873  by  the  state 
for  the  uses  of  the  college;  tliat-was  a  "spe- 
cific purpose,"  and  the  commissioners  had, 
therefore,  no  authority  to  make  the  deed  of 
1873. 

[S]  The  second  issue  is  one  of  law  and  f^ct, 
and  there  Is  no  reasonable  dispute  about  ei- 
ther issue.  The  deed  of  1873  contained  the 
provision  hereinbefore  quoted.  That  clause  Is 
plain;  the  language  needs  no  construction; 
and  the  law  is  If  the  Enterprise  Fire  Engine 
Company  did  cease  its  corporate  existence 
and  become  extinct  than  its  right  was  lost 
The  testimcmy  is  all  one  way  on  the  fact  that 
the  company  ceased  going  to  fires  in  1892,  and 
was  disbanded  then.  Tes.  of  Narey  and 
Dark.  So  that  in  the  first  place,  the  sinking 
fund  commission  was  without  authority  to 
make  the  deed  of  1873;  and,  in  the  second 
place,  the  deed,  if  valid,  was  of  no  force  on 
and  after  1892  or  1893. 

We  are  therefore  of  the  opinion^  that  the 
plaintiff  was  entitled  to  a  directed  verdict 
because  It  proved  a  good  legal  title,  and  the 
defendant  proved  none,  unless  the  defendant 
has  so  far  established  its  plea  of  adverse  pos- 
session as  to  warrant  a  submission  of  the 
cause  to  a  Jury. 

[6]  And  we  come  directly  to  the  question 
whether  the  dty  may  at  all  avail  Itself  of 
that  defense  passing  over  several  subordinate 
issues  which  would  4>e  vital  U  the  instant  ac- 
tion lay  against  other  than  a  municipal  cor- 
poration. But  we  out^t  to  say  this,  that  we 
do  not  agree  with  the  appellant's  contention 
that  a  deed  from  the  conmiissioners  to  the  dty 
may  not  be  presumed,  because  the  act  at  1878 
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prohibited  the  making  of  It  exc^  upon  con- 
sent of  ttae  Legislature,  and  there  was  no 
proof  of  such  consent.  After  the  lapse  of  20 
years  of  adverse  continuous  imssesslon,  the 
law  presumes  that  such  consent  was  given, 
whether  the  statute  may  be  produced  or  not 
McOarty  ▼.  McCarty,  2  Strob.  6,  47  Am.  Dec. 
585. 

[7,  tl  We  are  of  the  settled  opinion  that  a 
municipality,  under  the  circumstances  of  the 
case,  may  not  plead  against  the  state  the  stat- 
ate  of  llmitatl(xis  i>rescribed  by  the  Gode, 
and  may  not  set  up  against  the  state  an  ad- 
Terse  holding  as  a  fiction  to  presume  a  deed 
from  the  state.  And  this  issue  Is  Independent 
of  that  before  considered,  to  wit,  whether 
the  20-year  statute  may  generally  be  pleaded 
against  a  state.  A  municipal  corporation, 
such  as  the  defendant.  Is  a  creature  of  the 
legislature,  and  it  has  only  those  powers 
which  the  Legislature  has  given  it.  See 
White  V.  aty,  2  Hill,  675;  Edgefield  v. 
Georgia,  101  &  O.  328,  88  S.  E.  801.  In  that 
particular,  it  is  true,  the  Constltntlon  may 
limit  the  Legislature  itself;  but  no  such  ques- 
tion Is  made  or  arises  In  the  Instant  case. 
Generally  a  municipal  corporation  may  only 
acquire  and  hold  property  according  to  the 
will  of  the  Legislature  expressed  in  the  stat- 
utes. 3  IMllon,  {  875.  See  Shaw,  C  J.,  dted 
1  Dillon,  i  237. 

The  legislative  wUl,  as  generally  express- 
ed, in  this  state  permits  a  municipal  corpora- 
tion to  purchase,  hold,  and  enjoy  real  estate. 
See  Code  of  Laws,  H  2845  and  2958.  Cduii- 
8^  has  dted  no  statute  of  the  state  enlarging 
Colunri>ia's  powers  In  that  respect 

It  may,  however^  be  conceded  that,  as 
against  a  person,  a  city  may  acquire  land  by 
the  adverse  possession  of  it  as  well  as  by  deed 
of  it ;  but  that  Is  not  the  issue  made  by  the 
Instant  case.  Nor  is  the  Issue  whether  the 
state  may  take  fr<Mu'  a  dty  the  conceded  prop- 
erty of  the  city;  that  would  be  a  serious 
question,  and  that  inquiry  would  be  assuming 
the  real  question  at  Issue. 

The  Instant  issue  is,  may  a  dty  take  pedis 
possessio  of  its  state's  land,  held  by.the  state 
for  Its  college,  and,  after  holding  the  land 
for  ttae  city's  own  uses  for  20  years,  claim 
title  to  it  against  the  state?  A  statement  of 
the  Issue  is  an  ans^ver  to  it  The  city  govern- 
ing is  the  state  governing  through  the  dty 
in  a  drcumscribed  locality;  and  for  a  dty 
to  claim  the  property  of  the  state  adversely 
to  the  state  is  the  same  thing  as  to  daim 
against  itself,  a  maqifest  Incongruity.  Such 
a  holding  cannot  be  adverse.  We  find  no 
case  In  point,  and  none  has  been  dted  by 
counsel. 

Ilf  the  dty  has  mistakenly  expended  her 
moneys  in  the  construction  of  a  building  on 
the  lot,  the  state  has  ample  pow^  and  means 
and,  we  assume,  a  disposition  to  compensate 
the  dty  for  the  expenditure. 

Our  Judgment  is  that  the  Judgment  of  the 


drcnit  court  be  reversed,  with  direction  to 
direct  a  verdict  for  the  plalntifr. 

cilRT,  0.  J.,  and  HTDEIGK,  WATTS,  and 
FRASER,  JJ.,  concur. 


(81  W,  Va.  17) 
MOOBE  V.  MOORE  et  aL     (No.  80.) 

(Supreme  Court  of  Appeals  of  West  Vir^nia. 
Oct  9,  1817.) 

(ByUabus  hv  ike  Court.) 

1,  Eqvitt  «s»125  — Pixadino  — VAUAiroB— 
SmudiONS.  > 

There  ia  not  such  a  variance  between  an 
amended  and  snpplemental  bill  filed  In  a  chan- 
cery cause  and  a  summons  issued  thereon,  which 
commanda  the  defendant  to  answer  a  bin  in 
chancery  exhibited  against  him,  without  de- 
scribing it  as  an  amended  and  supplemental  bill, 
as  will  abate  such  writ 

2.  JuDouxNT  «=»272  —  Obdxbs  —  Entry  bt 

COUBT. 
Under  the  provisions  of  section  60;  e.  125, 
of  Code  1013  (sec.  4814),  a  circuit  court  has 
control  over  the  proceedings  in  causes  pending 
at  rules,  and  in  the  event  that  proper  orders 
are  not  entered  by  the  clerk  at  rules  they  may 
be  entered  by  the  court  in  term. 
8.  Abatement  and  Rxvitai.  «=370(1)— Death 

OF  Parti— RevivAii—STATDTE. 
Where  a  defendant  in  a  chancery  suit  dies, 
the  cause  may  be  revived  either  by  bill  of  re- 
vivor or  by  scire  facias. 

Question  Certified  from  Clrcnit  Court, 
Clay  County. 

Suit  for  spedfic  performance  by  l>[>yal 
Moore  against  Joshua  E.  Moore  and  others. 
Motion  to  strike  plea  In  abatement,  and  to 
enter  a  decree  reviving  cause  against  defend- 
ants' representatives  overruled  and  plea  sus- 
tained, and  question  certified.  Decree  re- 
versed, and  decree  entered  striking  the  plea 
in  abatement  and  remanding  the  cause. 

John  B.  Morrison,  of  Sutton,  and  J.  E. 
Springston,  of  Charleston,  for  plaintiff.  B. 
O.  Eakle,  of  Clay,  and  B.  Kemp  Llttlepage, 
of  Charleston,  for  defendants. 

BITZ,  J.  Tba  plaintiff  Doyal  Moore  In- 
stituted a  suit  In  chancery  In  the  drcult 
court  of  Clay  county  against  Joshua  K. 
Moore  for  the  purpose  of  enforcing  the  spe- 
dfic execution  of  a  contract  for  the  sale  of 
real  estate  alleged  to  have  been  made  by  the 
said  Joshua  K.  Moore  with  the  deceased  fa- 
ther of  the  said  Doyal  Moore.  The  defendant 
Joshua  K.  Moore  demurred  to  the  bill  and 
answered  the  same,  and  ttae  court  being  of 
opinion  that  the  widow  of  plalntifl's  father 
was  a  necessary  party  to  the  suit  sustained 
ttae  demurrer  and  remanded  the  cause  to 
rules  for  the  puriwse  of  bringing  in  such 
necessary  party.  -  An  amended  and  supple- 
mental bill  was  filed  at  rules  Iff  the  said 
Doyal  Moore  and  his  mother  as  plaintiffs 
against  ttae  said  Jostaua  E.  Moore,  and 
process  was  issued  thereon  and  served  up- 
on  the  said  Joshua  E.   Hoore,   returnable 
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to  May  rales,  1915,  at  whicb  rnles  the  clerk 
entered  the  proper  order  showing  the  filing 
of  the  bill,  return  of  the  process  executed 
and  decree  nisi.  At  June  rules  the  clerk 
also  entered  the  rules  showing  the  bill  tak- 
en for  confessed  and  cause  set  for  hear- 
ing. At  the  next  term  of  the  court  there- 
after the  plaintiffs  suggested  the  death  of 
the  defendant  Joshua  K.  Moore,  and  asked 
that  a  writ  of  scire  facias  be  awarded  revlT- 
ing  said  suit  against  his  administrator  and 
heirs  at  law.  This  motion  was  granted  and 
the  writ  of  scire  facias  duly  issued  and  exe- 
cuted upon  the  defendants  therein.  One  of 
said  defendants  at  the  nlles  at  which  said 
writ  was  returnable  tendered  a  plea  In  abate- 
ment charging  in  said  plea  that  there  was 
a  variance  between  the  process  issued  upon 
the  amended  and  supplemental  bill  and  the 
bill  itself,  in  this,  that  the  process  command- 
ed the  said  Joshua  K.  Moore  to  answer  a 
bill  in  chancery  without  in  any  wise  describ- 
ing it  as  an  amended  and  supplemental  bill, 
and  further  charging  that  the  action  of  the 
clei-k  In  setting  said  cause  for  hearing  at 
June  rules,  1915,  was  void,  for  the  reason 
that  the  defendant  Joshua  K.  Moore  died  on 
the  first  day  of  said  Jime  rules;  that  the 
case  was  improperly  on  the  trial  docket,  and 
the  court  was  without  authority  to  enter  the 
order  awarding  the  writ  of  scire  facias.  The 
plaintiffs  moved  the  court  to  strike  out  said 
plea  in  abatement  and  enter  a  decree  re- 
viving said  cause  against  the  personal  rep- 
resentatives and  heirs  at  law  of  the  defend- 
ant Joshua  K.  Moore,  but  the  court  over- 
ruled said  motion  and  sustained  said  plea, 
and  certifies  to  this  court  for  its  determina- 
tion the  question  of  whether  or  not  the  mat- 
ter set  up  by  said  plea  Is,  ground  for  abating 
the  writ  Issued  upon  the  amended  and  sup- 
plemental bill  and  the  writ  of  scire  facias. 

[1]  Does  the  fact  that  the  process  sued 
out  on  the  amended  and  supplemental  bill 
falls  to  require  the  defendant  to  answer  an 
amended  and  supplemental  bill  constitute 
ground  of  abatement?  We  think  this  vari- 
ance is  immaterial.  The  amended  and  sup- 
plemental bill  filed  in  the  clerk's  o£Bce  fully 
informed  the  defendant  what  he  had  to  meet. 
The  process  notified  him  that  a  bill  in  chan- 
cery bad  been  filed  against  him.  An  applica- 
tion at  the  clerk's  olllce  would  have  Informed 
him  of  the  nature  of  that  bill  and  of  the 
cause  of  action  sought  to  be  enforced  against 
him  thereby.  The  variance  is  not  such  a 
one  as  could  mislead  or  prejudice  the  de- 
fendant in  any  way.  It  Is  therefore  not 
ground  for  abating  the  suit  Koen  Vi  Brew- 
ing Co.,  69  W.  Va.  94,  70  S.  E.  1008;  Snyder 
V.  Philadelphia  Co.,  64  W.  Va.  140,  46  S.  El 
366,  63  U  R.  A.  896,  102  Am.  St  Rep.  941,  1 


Ann.  Cas.  225;  White  T.  Sydenstrlcker,  6 
W.  Va.  46. 

[2]  Is  the  defendant's  contention  that  the 
circuit  court  was  without  authority  to  award 
the  writ  of  scire  facias  for  the  purpose  o* 
reviving  this  cause  well  taken?  It  is  insist- 
ed that  the  action  of  the  clerk  at  June  rules 
In  setting  the  cause  for  hearing  was  void, 
because  of  the  death  of  the  defendant,  and 
that  the  suit,  for  that  reason,  not  being 
properly  upon  the  trial  docket,  the  court  was 
without  authority  to  enter  any  order  therein. 
We  cannot  give  assent  to  this  proposition. 
The  circuit  court  in  term  has  as  much  au- 
thority over  a  case  at  rules  as  it  has  over  a 
case  on  its  trial  docket  Every  pending 
suit,  whether  at  rules  or  on  the  court  docket 
is  subject  to  be  dealt  with  by  the  court  As- 
suming that  the  contention  of  the  defendant 
that  the  rules  taken  by  the  clerk  were  void. 
Is  correct  and  that  the  cause  was  Improperly 
on  tile  docket  it  Is  not  only  within  the  au- 
thority of  the  court  to  enter  such  order  as 
should  have  been  entered  by  the  clerk  at 
rules,  but  it  was  the  court's  duty  to  do  so 
upon  proi>er  motion.  Section  60,  c.  125,  of 
the  Code  (sec  4814),  confers  upon  the  court 
full  authority  to  supervise  or  correct  any 
of  the  proceedings  at  jrules  or  make  any  or- 
ders concerning  the  same  that  may  be  Just 
and  if  it  can  be  said  that  the  proper  order 
to  have  been  entered  at  rules  was  one  award- 
ing a  writ  of  scire  facias  against  the  admin- 
istrator and  heirs  at  law  of  the  deceased,  as 
contended  by  the  defendant,  and  the  dertc 
failed  to  do  so,  it  was  entirely  proper  tor 
the  court  to  enter  such  order  as  the  clerk 
should  have  entered,  and  direct  sudi  pro- 
ceedings to  be  taken  as  the  clerk  should 
have  taken  at  rules.  Kittle  on  Law  of  Rule 
Days,  i  la 

[S]  The  proceeding  to  revive'  this  cause  by 
writ  of  scire  facias  instead  of  by  a  bill  of  re- 
vivor Is  authorized  by  section  4,  c  127,  of 
the  Code  (sec.  4835).  Under  that  section  It 
is  not  necessary  that  a  bill  of  revivor  be 
filed  and  process  had  thereon  In  order  that 
a  suit  in  chancery  be  revived  on  the  death 
of  one  of  the  parties  thereto.  Such  revivor 
may  be  effected  by  a  writ  of  scire  facias  as 
well  as  by  bill  of  revivor.  Reld  v.  Stuarf  s 
Executor,  20  W.  Va.  382;  Bock  v.  Bock,  24 
W.  Va.  686;  Gainer  v.  Gainer,  30  W.  Va.  390. 
4  S.  E.  424. 

Our  conclusion  is  that  the  action  of  the 
court  In  refusing  to  strike  said  plea  from  the 
record  and  holding  tne  same  good  was  errone- 
ous. The  decree  will  therefore  be  reversed, 
and  a  decree  entered  here  striking  said  plea 
in  abatement  from  the  record  and  remanding 
the  cause. 
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(81  W.   Va.   a) 

L£BOW  et  aL  t.  MA(X>MBEB  &  WHYTE 
ROPE  CO.  et  al.    (No.  3298.) 

(Supreme  Court  of  Appeals  o£  West  Virginia. 
Oct  9,  1917.) 

(Byttahui  ly  the  Court.) 

1.  Pbocxss  ^=>3&r-SuiaioNB— Retdbn. 

A  Bummona,  returnable  to  a  day  which,  un- 
der the  law,  cannot  be  made  a  return  day  there- 
for, ia  void. 

2.  JtJsncES  OF  THS  Peacb  «=»138(10>— Dook- 
KT  Entbies— BrrECT— Appbauanck. 

In  an  action  before  a  justice,  where  there 
are  several  parties  interested  in  the  suit,  ei- 
ther as  defendant  or  garnishee,  and  a  process 
is  served  on  some  of  them,  an  entry  in  the 
docket  of  the  justice  showing  the  appearance 
of  such  parties  as  were  served  with  process,  and 
further  showing  that  the  cauae  was  continued 
by  agreement,  does  not  justify  the  conclusion 
that  the  parties  not  served  appeared  to  the  suit. 
8.  Appeabance  «=s>9(3)  —  General  Appbab- 
AHCE— Motion  to  Quash. 

A  defendant,  who  appears  specially  and 
moves  to  quash  an  attachment  for  insufficiency 
of  the  proceedings,  does  not  thereby,  if  the  mo- 
tion should  faU,  make  a  general  appearance  in 
the  case. 

4,  Justices  of  the  Peace  «=>167(3)— Appbai, 
—Dismissal  of  Cause. 

If  it  appear,  upon  an  appeal  from  the  judg- 
ment of  a  justice,  that  he  was  without  jurisdic- 
tion, because  proper  process  waa  not  executed, 
and  there  is  no  general  appearance  by  the  de- 
fendant, the  circuit  court,  on  such  appeal,  will 
dismiss  the  cause  without  prejudice. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  R.  Lebow  and  others  against  the 
Macomber  &  Whyte  Rope  Company,  with 
'  attachment,  and  with  garnishment  against 
A.  S.  Alexander  and  others.  Prom  an  order 
of  the  circuit  court,  refusing  an  application 
for  a  writ  of  error  to  the  judgment  of  the 
intermediate  court  against  the  defendant 
and  the  garnishees,  they  bring  error.  Judg- 
ments of  the  circuit  court  and  of  the  inter- 
mediate court  reversed,  and  suit  dismissed 
without  prejudice. 

Alexander  &  McCabe  and  Morton  &  Mohler, 
all  of  Charleston,  for  plaintiffs  in  errtfr. 
lioeb  &  Kenna,  of  CSiatleston,  for  defendants 
In  error. 

RITZ,  J.  On  the  27th  day  of  July,  1915, 
the  plaintiffs  instituted  their  action  before 
a  Justice  of  the  peace  of  Kanawha  county, 
and  at  the  same  time  filed  an  affidavit  for  an 
order  of  attachment  upon  the  ground  that 
the  defendant  was  a  foreign  corporation,  and 
at  the  suggestion  of  the  plaintiffs  this  order 
of  "attachment  was  served  on  A.  S.  Alexander, 
R.  B.  McCabe,  and  R.  K.  Morton,  as  persons 
having  in  their  possession  or  under  their 
control  prcqwrty  of  the  defendant.  The  sum- 
mons was  not  served  upon  the  defendant, 
and  on  the  6th  day  of  August,  that  being  the 
return  day  of  the  summons,  a  second  sum- 
mons was  Issued,  returnable  on  the  4th  day 
of  September.  This  summons  was  posted  by 
the  constable  as  provided  by  the  statute.    On 


the  4tb  day  of  September  the  Justice's  docket 
shows  that  the  garnishees  appeared  and 
filed  their  answer,  that  notice  was  given 
that  the  same  would  be  contested,  and  that 
the  cause  was  continued  by  agreement  to  the 
25th  day  of  September.  Several  other  con- 
tinuances were  had,  until  finally,  on  the  23d 
of  October,  the  justice  rendered  a  personal 
Judgment  against  the  defendant  for  the  sum 
of  $146.88  and  costs,  and  rendered  Judgment 
tor  a  like  amount  against  the  garnishees. 
From  this  judgment  the  garnishees  appeal^ 
to  the  Intermediate  court  of  Kanawha  coun- 
ty. In  that  court  the  defendant  appeared  for 
the  purpose,  and  for  the  purpose  only,  of 
moving  to  quash  the  attachment  This  mo- 
tion was  overruled  by  the  intermediate  dourt, 
and  the  defendant  made  no  further  appear- 
ance to  the  action.  The  Intermediate  court 
thereupon  rendered  a  personal  judgment 
against  the  defendant  for  the  sum  of  $146.88, 
and  against  the  garnishees  for  the  sum  of 
$141.77,  it  being  ascertained  that  this  amount 
was  in  the  hands  of  the  garnishees  belonging 
to  the  defendant.  The  defendant  and  the 
garnishees  applied  to  the  circuit  court  for 
a  writ  of  error  to  this  Judgment  of  the  In- 
termediate court,  which  was  refused  by  the 
circuit  court,  and  to  this  action  of  the  cir- 
cuit court  this  writ  of  error  is  pr6secuted. 

[1]  It  Is  contended  that  the  justice  of  the 
peace  never  acquired  jurisdiction  to  render 
any  Judgment  in  this  cause,  for  the  reason 
that  the  second  summons  was  made  return- 
able to  a  day  to  whidi  such  summons  could 
not  be  returnable  under  the  law,  to  wit,  a 
date  within  less  than  one  'month  from  the 
date  of  its  issue.  Under  the  statute  control- 
ling the  procedure  before  Justices,  sudi  a 
second  summons  must  be  made  returnable 
not  more  than  two  months,  nor  less  than  one 
month,  from  the  date  of  its  issue.  This  suit 
sought,  by  attachment,  to  subject  property 
of  a  defendant  without  the  Jurisdiction  of 
the  court  to  the  satisfaction  of  a  debt  of 
plaintiff.  It  Is  well  recognized  that  In  such 
cases  the  procedure  prescribed  by  law  must 
be  followed.  The  second  stunmons  could  not 
be  returnable  In  less  than  one  month  from 
its  date.  Confessedly  it  was  returnable  to  a 
day  whidi,  imder  the  law,  the  justice  of  the 
peace  had  no  authoritgr  to  make  a  return  day 
therefor.  This  renders  It  void  and  of  no  ef- 
fect. Coda  V.  Thompson,  39  W.  Va.  67,  19  3. 
E.  548. 

[2]  But  the  plaintiff  contends  that  the  Jus- 
tice's docket  shows  an  appearance  by  the  de- 
fendant, and  that  this  waived  the  Issuance 
and  service  of  the  second  summons.  The  fact 
that  there  Is  an  entry  on  the  Justice's  docket, 
on  the  day  fixed  for  the  return  of  the  second 
summons,  that  the  case  was  continued  by 
agreement  on  the  coming  in  of  the  answer  of 
the  garnishees,  and  the  notice  to  contest  their 
answer.  Is  relied  upon  as  an  appearance  by 
the  defendant,  giving  jurisdiction  to  the  Jus- 
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tlce  to  render  a  personal  judgment,  and  also 
giving  Jurisdiction  to  render  Jndgment 
against  the  garnishees.  The  Justice's  docket 
does  not  show  that  anybody  appeared,  ex- 
cept the  garnishees,  and  it  does  not  lndica[te 
that  the  defendant  agreed  to  the  continuance. 
In  order  for  a  Justice  of  the  peace  to  acquire 
Jurisdiction  of  the  parties  to  a  suit  by  appear- 
ance, where  there  la  no  service  of  process,  his 
docket  must  show  tliat  the  party  did  ap- 
pear. Where  there  are  several  parties  in- 
terested In  the  defense  of  a  suit,  as  was  the 
case  here,  and  some  of  them  were  served  with 
process,  and  it  is  shown  that  those  who  were 
thus  served  did  appear,  as  in  this  case,  it 
will  not  be  held  that  those  not  served  with 
process  made  such  an  appeamnoe  simply 
from  the  fact  that  the  case  was  continued  by 
agreement.  It  will  be  presumed  that  such 
agreement  was  had  lietween  the  parties  ac- 
tually appearing  as  shown  by  the  record  and 
the  plaintiff.  White  v.  White,  68  W.  Va.  79, 
66  8.  B.  2,  24  U  U.  A.  (N.  8.)  1279. 

[$]  The  plaintiff  further  contends  that, 
«ven  though  there  was  not  an  appearance  be- 
fore the  Justice,  there  was  an  appearance  by 
the  defendant  In  the  intermediate  court  of 
Kanawha  county.  As  shown  by  the  record, 
this  was  a  special  appearance  for  the  pur- 
pose of  moving  to  quash  the  attachment,  and 
upon  the  overruling  of  this  motion  the  de- 
fendant no  further  appeared  to  the  action. 
It  is  contended  that  this  conferred  Jurisdic- 
tion upon  the  court  to  proceed  to  trial  and 
the  rendition  of  Judgment  against  the  de- 
fendant and  the  garnishees.  In  United  States 
Oil  &  Gas  Well  Supply  Co.  v.  OarUan,  65  W. 
Va.  689,  64  8.  E.  933,  we  held  that  a  defend- 
ant who  appears  specially  and  moves  to  quash 
an  attachment  does  not,  if  the  motion  should 
fall,  thereby  make  a  general  appearance  in 
the  case.  It  seems  to  be  settled  law  in  tills 
state 'that  one  who  appears  in  a  case  for  the 
special  purpose  of  making  a  motion  whidi 
challenges  the  Jurisdiction  of  the  court  in 
which  such  case  is  pending  does  not  thereby 
submit  to  such  Jurisdiction  should  such  mo- 
tion be  overruled.  United  States  Oil  &  Gas 
WeU  Supply  Oo.  v.  Gartlan,  65  W.  Va.  689, 
64  S.  E.  933;  Fulton  v.  Bamsey,  67  W.  Va. 
321,  68  8.  E.  881, 140  Am.  8t  Rep.  969;  Chap- 
man V.  MalUand,  22  W.  Va.  329;  Steele  v. 
Harkness,  9  W.  Va.  13.  It  therefore  follows 
that  neither  the  Justice  of  the  peace  nor  the 
intermediate  court  of  Kanawha  county  ac- 
quired Jurisdiction  to  render  any  Judgment 
in  this  case  against  the  defendant.  Until 
Jurisdiction  was  first  acquired  to  ascertain 
that  the  defendant  was  Indebted  to  the  plain- 
tiff, of  course  no  Judgment  could  be  rendered 
against  the  garnishees.  The  fact  that  per- 
sonal service  was  had  upon  the  garnishees 
did  not  obviate  the  necessity  of  the  court  ac- 
quiring Jurisdiction  to  determine  whether 
there  was  an  indebtedness  of  the  defendant 
to  the  plaintiffs.    To  ascertain  this  fact  nei- 


ther the  Justice  nor  the  Intermediate  court 
had  Jurisdiction,  and  the  Juugment  rendered 
against  the  defendant,  as  well  as  tliat  render- 
ed against  the  garnishees,  is  void. 

[4]  Can  this  cause  now  be  remanded  to  the 
circuit  court  for  the  purpose  of  acquiring  Ju- 
risdiction against  the  defendant  by  the  is- 
suance of  a. second  summons?  When  the  ap- 
peal was  taken  from  the  Justice,  the  case  was 
transferred  to  the  intermediate  court  for  a 
trial  de  novo  to  be  had  therein.  The  inter- 
mediate court  had  authority  under  the  law 
to  try  the  cause  of  action,  If  the  Justice  had 
acquii'ed  Jurisdiction.  No  authority  Is  given 
to  that  court  or  to  the  circuit  court  to  issue 
process  In  aid  of  the  Justice's  Jurisdiction,  or 
to  exercise  any  Jurisdiction  other  ttian  that 
already  acquired  by  the  Justice.  Bichmond 
V.  Henderson,  48  W.  Va.  389,  37  S.  E.  653; 
State  ex  reL  Porter  v.  Studebaker,  93  S. 
E.  755,  decided  at  this  term  of  tills  court. 
Nor  Is  there  any  authority  In  the  circuit  or 
intermediate  courts  to  remand  the  cause  to 
the  Justice  for  further  process.  The  only  au- 
thority given  to  the  circuit  court  Is  to  try 
the  case  de  novo  and  dispose  of  it.  If  the 
Justice  before  whom  the  suit  was  commenced 
never  acquired  Jurisdiction  to  try  and  deter- 
mine it,  upon  ascertaining  this  fact  Uie  clr- 
cnlt  court  should  dismiss  the  proceeding  with- 
out prejudice  to  the  plaintiff's  right  to  again 
sue  upon  the  claim. 

We  therefore  reverse  Oie  Judgment  of  the 
circuit  court,  as  well  as  the  Judgment  of  the 
iptermedlate  court,  of  Kanawha  county,  and 
entei^  judgment  here  dismissing  the  suit 
without  prejudice  to  the  right  of  the  plalntlift 
to  assert  their  claim  in  any  other  appropriate 
suit  or  proceeding. 


(n  w.  Vk.  71) 
COPENHAVER  A  MAS8EY  MILLING  CO. 
V.  KANAWHA  &  W.  VA,  B.  OO. 
(No.  3250.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  9,  1917.) 

(Syllabut  iv  the  Court.; 

1.  Oabbixbs  «=»177(1)— CASsriAax  or  Oood»- 
LiABiuTT  OF  Connecting  Carbleb. 

A  connecting,  carrier  is  liable  only  for  such 
damage  or  injury  to  a  shipment  of  goods  as  ii 
attributable  to  its  own  negUgeuoe  or  wronginl 
acta. 

2.  Cabbiebs  «=3l87  —  Cabkiaqb  or  Goods— 
Action   fob  Damage — Evidence. 

Where,  in  an  action  for  such  damage  or  inr 
jury,  plaintilTB  testimony  shows  that  the  im- 
pairment of  the  shipment  occurred  while  the 
goods  remained  upon  the  lines  or  in  the  custody 
of  a  preceding  carrier,  and  before  their  deliv- 
ery to  defendant,  such  evidence  on  motion  should 
be  excluded,  and  a  verdict  directed  for  the  de- 
fendant. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Copenhaver  &  Massey  Milling 
Company  against  Kanawha  &  West  Virginia 
Bniiroad  Company.    Jndgment  for  plalntUI, 
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and  defendant  brings  error-    Rerensed,  yer- 
diet  set  aside,  and  case  remanded. 

Chilton,  MacCorkle  &  Cbllton,  of  Charles- 
ton, for  plaintiff  In  error.  R.  E.  Hughes,  and 
M.  M.  Robertson,  both  of  Charleston,  for  de- 
fendant In  error. 

LTNCH,  P.  To  the  plaintiffs  as  purcbas- 
era  the  Morral  Lumber  &  Elevator  Company, 
the  seller,  shifted  a  carload  of  onsbelled 
com,  November  22,  1913,  from  Morral,  Ohio, 
destined  for  Elkvlew,  a  station  on  the  rail- 
road of  the  defendant,  Kanawha  &  West  Vir- 
ginia Railway  Company.  The  Initial  carrier 
^ras  the  Hocking  Valley  Railway  Company, 
which .  delivered  the  sUpment  to  the  Ka- 
nawha &  Michigan  Railway  Company,  and 
it  to  the  defendant  carrlei^  at  Charleston,  No- 
vwnbet  27th,  and  the  latter  to  plaintiffs  at 
Coopers,  W.  Va.,  on  the  morning  of  the  28th, 
the  change  in  the  destination  being  at  their 
instance  and  request 

This  action  they  brought  before  a  Justice 
of  the  peace  of  Kanawha  county  to  recover 
damages  alleged  to  have  resulted  from  de- 
fects in  the  roof  of  the  car  containing  the 
shipment,  whereby,  having  become  wet  while 
in  transit  from  leakage  due  to  the  fall  rains, 
the  com  spoiled  and  molded,  and  was  there- 
fore unfit  to  serve  the  purposes  for  which  they 
bad  purchased  it  The  case  reached  this 
court,  upon  the  petition  of  the  defendant, 
through  the  intermediate  and  circuit  courts 
of  Kanawha  county;  It  having  been  submit- 
ted to  a  Jury  solely  upon  the  testimony  of 
the  plaintiffs,  which  the  trial  court  refused 
to  exclude  on  motion  of  the  defendant  time- 
ly made,  and,  having  denied  a  request  for 
two  instructions  and  a  motion  for  a  new 
trial,  entered  Judgment  on  the  verdict  in 
favor  of  the  plaintiffs,  to  each  of  which  rul- 
ings exceptions  were  duly  taken. 

There  appears  not  to  hare  been  any  delto- 
qneney  or  dereliction  en  the  part  ot  the  de- 
fendant in  the  sriectlon  of  the  car  in  which 
the  com  was  shipped,  or  delay  in  its  trans- 
portation from  Charleston  to  Cooper*,  or  in 
failing  to  inspect  the  car  or  observe  any  de- 
fect in  it,  at  any  time  after  tt  was  delivered 
to  the  defendant  It  did  not  own  the  car, 
did  not  select  It  did  not  load  It,  and  was  not 
in  anywise  negligent  In  hauling  it  to  the  des- 
ignated destination.  Nowhere  Is  there  any 
Imputation  of  negligent  conduct  that  tends  in. 
any  appreciable  degree  to  fix  liability  upon 
def aidant  for  the  damages  sought  by  this 
action.  Indeed,  tits  testimony  of  the  plain- 
tiffs Shows  clearly  prompt  transportation  of 
the  com  and  the  delivery  thereof  to  them 
after  the  shipment  was  received  by  the  de- 
fendant It  shows  more  than  that,  by  way 
of  exoneration  from  liability.  The  plaintiff 
Massey  admits  that  the  com,  when  received 
at  Coopers,  "looked  like  it  had  been  wet  for 
some  days.    *    *    *    It  looked  like  it  might 


have  baen  wet  tot  five  or  six  days.  It  had 
begun  to  mold  some.  It  had  been  wet  more 
than  one  or  two  days.  *  *  *  It  could  not 
get  damaged  In  24  hours  to  the  extent  It 
was."  The80  admissions  obviously  relate  to 
the  condition  of  the  com  immediately  after 
it  came  Into  the  possession  of  the  consignees, 
which  delivery  occurred  after  the  lapse  of 
much  less  than  24  boors  from  the  time  the 
car  was  received  by  the  defendant  at  Charles- 
ton. 

[1,2]  Whoever  may  have  been  In  default  in 
failing  to  protect  the  shipment  from  the  in- 
clemency of  the  weather  while  In  transit,  it 
cannot  reasonably  be  said,  in  the  light  of 
these  frank  statements,  that  defendant  la 
bound  legally  to  respond  for  any  Injury  due 
to  such  failure,  tor  which  it  is  in  no  wise  re- 
sponsible. It  Is  liable  only  for  such  damage 
or  injury  as  was  due  to  Its  own  negligence, 
of  which  there  is  not  the  slightest  proof.  If 
the  damage  occurred  while  the  grain  was  la 
transit  from  Morral  to  Charleston,  no  rule 
of  law  binds  the  defendant  to  render  com- 
pensation for  the  negligent  Impairment  of  a 
shipment  before  it  entered  upon  the  lines  of 
the  defendant  That  It  did  so  occur  prior  to 
the  time  of  such  delivery  the  evidence  makes 
clear  beyond  doubt.  For,  to  repeat,  Maas^ 
said  the  com  "looked  like  it  might  have  been 
wet  for  five  or  six  days.  It  had  been  wet 
more  than  one  or  two  days,"  Besides,  there 
la  nothing  In  Qie  record  to  show  any  appar- 
ent defect  in  the  car  containing  the  com,  or 
that  would  warrant  the  condnsion  that  the 
defendant,  in  the  exercise  of  due  diligence, 
ought  to  have  discovered  any  defect  in  it  ot 
to  have  done  anything  It  did  not  do  to  rqnlr 
the  detect,  or  that  would  have  Justified  It  In 
refuMng  to  accept  the  car  for  further  trans- 
portation. 

This  interpretation  and  oonstmctlon  of 
the  evidence  tends  Irroslstlbly  to  th*  condn- 
sion  that  the  trial  court  erred  in  refusing  to 
exclude  the  testimony,  in  failing  to  give  the 
instructions  requested,  and  in  overruling  de- 
fendant's motions.  For  these  reasons  we  re- 
verse the  Judgment,  set  aside  the  verdict, 
and  award  defendant  a  new  trlaL 


(81   W.    Va.    ») 

WARD  V.  KBDLBY.    (No.  832a) 

(Supreme  C!ourt  of  Appeals  of  West  Virginia. 
Oct  9,  1917.) 

(SvUabut  hv  the  Oowrt^ 

1.  BoTTNDAsiES   «=»87(3)— EviDBNOB— Map. 

In  a  controversy  concerning  the  location  of 
the  dividing  line  between  adjoining  city  lots,  a 
copy  of  the  original  map  of  the  block  of  lots 
and  adjacent  streets  and  alleys  does  not  of  it- 
self, prove  the  location  of  the  line,  when,  tested 
by  the  scale  on  which  it  was  made,  it  appears 
that  such  map  is  not  strictly  accurate,  and  by 
other  evidence  in  the  case  that  one  of  the 
streets  bounding  the  block  in  which  said  lots 
are  located  has  been  widened  since  the  original 
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survey  was  made  so  as  to  include  a  strip  off 
said  block. 

2.  ADVEB8E  Possession  <e=3l3,  19— Boundakt 
Line— SomciENCT  of  Evidence. 
Where  in  such  controversy  one  of  the  parties 
relies  upon  paper  title  and  adverse  possession, 
it  is  not  indispensable  that  he  should  have  had 
his  entire  lot  enclosed  by  fence.  A  fence  along 
a  portion  of  the  dividing  line,  which  is  admitted- 
ly a  straight  one,  marking  the  extent  of  his 
claim,  the  erection  and  use  of  a  bam  on  the 
lot,  and  other  continuous  and  visible  acts  ex- 
ercised thereon  for  a  period  of  ten  years,  to 
the  exclusion  of  all  others,  clearly  indicating 
his  claim  to  the  entire  lot,  are  sufflcient  evi- 
dence of  adverse  possession  of  the  whole. 

Error  to  Circuit  Court,  Kanawha  County. 

Ejectment  by  Harold  M.  Ward  against 
George  Medley.  From  an  order  of  the  circuit 
court  refusing  a  writ  of  error  to  a  judgment 
for  defendant  rendered  by  the  common  pleas 
court,  piBintUC  brings  error.    Order  affirmed. 

Murray  Brlggs,  of  Charleston,  for  plaintiff 
In  error. 

WILLIAMS,  J.  By  this  writ  of  error 
plaintiff  seeks  to  reverse  an  order  of  the  cir- 
cuit court  of  Kanawha  county  refusing  a  writ 
of  error  to  a  Judgment  for  defendant,  ren- 
dered in  an  action  of  ejectment  by  the  com- 
mon pleas  court  of  said  county. 

J.  Brlsben  Walker,  being  the  owner  of  a 
tract  of  land,  laid  It  off  into  building  lots, 
streets,  and  alleys,  and  caused  a  map  thereof 
to  be  made  and  recorded  In  the  clerk's  office 
of  the  county  court  of  Kanawha  county.  He 
and  others  then  formed  a  Joint-stock  associa- 
tion, known  as  the  Western  Charleston  Ex- 
tension Company,  for  which  be  declared  he 
held  the  title  to  the  property  In  trust. .  The 
map  Is  described  as  "The  Proposed  Addition 
to  the  City  of  Charleston."  Lots  6  and  7  In 
block  8  of -that  map  are  the  lots  here  In- 
volved, defendant  owning  lot  6,  and  plaintiff 
lot  7.  Lot  7  was  conveyed  by  said  Walker, 
trustee,  to  William  Thompson  In  1873,  the 
deed  describing  It  by  the  number  of  the  lot 
and  block,  as  shown  by  said  map,  also  as 
fronting  "40  feet  on  Virginia  avenue  and  run- 
ning back  160  feet  to  an  alley."  Virginia 
avenue  has  since  been  renamed  Tennessee 
avenue.  Said  Thompson  and  wife  conveyed 
the  lot  to  Charles  Ward  in  1874.  He  has 
since  died,  and  the  title,  which  descended  to 
his  heirs,  Is  now  vested  In  bis  son,  Harold  M. 
Ward,  the  plaintiff. 

Defendant  acquired  title  to  lot  6  In  block 
8  by  deed  from  R.  K.  Dawson,  dated  the  17th 
of  January,  1901.  Said  Dawson  bad  previ- 
ously purchased  It  at  a  sheriff's  sale,  made  in 
December,  1899,  for  taxes  delinquent  there- 
on for  the  years  1897-1898  In  the  name  of 
Lucy  A.  Medley,  the  mother  of  defendant, 
and  obtained  a  deed  therefor  from  the  clerk 
of  the  county  court  Mrs.  Medley  had  ac- 
quired title  to  the  lot  from  the  Kanawha  Val- 
ley Bank,  which  had  purchased  it,  together 
with  a  large  number  of  other  Walker  lotst  at 


a  Judicial  saI6  made  in  the  salt  of  Jas.  M. 
Payne,  Administrator  d.  b.  n.  of.  James  L. 
Carr,  Deceased,  v.  J.  Brlsben  Walker  and 
Others,  and  had  received  a  deed  therefor  from 
the  special  commissioner  of  the  court.  None 
of  the  deeds  mention  the  width  of  this  lot  on 
Tennessee  avenue,  but  It  is  admitted  that  all 
the  lots  fronting  on  Tennessee  avenue  In 
block  8,  except  lot  1,  were  originally  laid  off 
with  a  frontapre  of  40  feet.  Plaintiff  contends 
that  lot  1  was  laid  off  only  30  feet  wide. 

[1]  Two  questions  of  fact  were  presented 
to  the  Jury:  First,  what  Is  the  true  location 
of  the  dividing  line  between  lots  0  and  7; 
and,  second,  defendant's  claim  of  adverse  pos- 
session of  lot  6  to  the  line  claimed  by  Um. 
Plaintiff's  counsel  Insists  that  the  evidence  is 
conclusive  to  establish  the  dividing  line  be- 
tween lots  6  and  7  on  the  location  claimed 
by  plaintiff,  and  that  the  evidence  respecting 
adversary  possession  by  defendant  is  not  suf- 
flcient to  support  the  verdict  in  his  favor. 
The  only  evidence  plaintiff  offered  to  prove 
the  location  of  the  disputed  line  is  a  copy  of 
the  Walker  map  of  the  proposed  addition  to 
the  city  of  Charlestpn  and  the  testimony  of 
engineers  that  the  width  of  lot  1  in  block  8 
was  only  30  feet,  whereas  the  width  of  the 
nine  remaining  lots  in  that  block  fronting  on 
Tennessee  avenue  were  each  40  feet,  as  as- 
certained by  applying  the  scale  to  the  naap, 
and  that  the  line  along  the  front  of  all  the 
10  lots,  ascertained  In  the  same  way,  waa 
only  390.  feet  There  are  11  lots  In  that  tier 
of  lots  In  block  8,  but  lot  11  lies  along 
Charleston  street,  and  is  triangular,  having 
its  apex  at  the  intersection  of  Charleston 
street  and  Tennessee  avenue,  and  hence  adds 
nothing  to  the  sum  total  of  the  width  of  all 
the  lots.  From  these  facts,  thus  ascertained, 
the  theory  of  plaintiff  seems  to  be  that,  by 
allowing  40  feet  instead  of  30  as  the  width 
of  lot  1,  which  lies  at  the  corner  of  Fayette 
street  and  Tennessee  avenue,  the  lines  of  all 
the  remaining  lots  have  been  shoved  over 
toward  Charleston  street  a  distance  of  10 
feet  It  appears  from  the  report  of  Wm.  P. 
Hogue,  who  made  a  survey  in  obedience  to  an 
order  of  the  court  entered  In  this  cause, 
which  counsel  have  agreed  might  be  read  and 
considered  as  evidence,  together  with  the 
maps  filed  therewith,  without  his  testimony, 
he  being  a  member  of  the  National  Guard, 
and  then  absent  in  the  service  pf  the  United 
States.  The  maps  which  are  frequently  spo- 
ken of  in  the  testimony  liave  not  been  brou^t 
up  with  the  record.  Said  Hogne  reports 
that  he  began  at  a  stone  comer  at  the  curb 
line  of  Fayette  street  and  Tennessee  avenue 
and  measured  along  the  curb  line  of  Tennes- 
see avenue  to  Its  intersection  vrlth  Charles- 
ton street,  first  laying  off  10  feet  for  the  side- 
walk, then  30  fe^t  to  a  point  opposite  the  cor- 
ner between  lots  1  and  2,  as  claimed  by  plain- 
tiff.   Thence  continuing,  and  allowing  40  feet 
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tor  each  one  of  the  remaining  lots  from  2  to 
10,  both  Indualve,  he  says  the  sixth  40-foot 
measurement  brought  him  to  a  point  opposite 
a  fence,  now  standing  between  lots  7  and  8, 
shown  by  the  red  line  on  his  map.  This  ma^ 
la  not  before  us,  but  this  fence  la  evidently 
the  one  testified  to  by  witness  Myers.  The 
ninth  40-foot  measurement,  which  represents 
the  frontage  of  lot  10,  when  reofCset  to  the 
property  line,  he  says,  lacked  1.2  feet  of 
reaching  the  present  building  line  on  Charles- 
ton street,  as  shown  on  his  map.  This  sur- 
veying he  did  at  the  request  of  the  plaintiff. 
He  reports  that  he  then  measured  along  the 
same  curb  line  from  the  same  point,  at  the 
request  of  the  defendant,  allowing  10  feet  for 
the  sidewalk  on  Fayette  street,  and  40,  in- 
stead of  30,  feet  for  lot  1,  and  40  feet  for 
each  of  the  remaining  9  lota,  and  that  tho 
tenth  40-foot  measurement,  when  reoffset  to 
the  pnqwrty  line,  carried  him  8.8  feet  beyond 
the  present  building  line  of  Charleston  street. 
These  measurements  prove,  of  course,  that 
the  distance  between  Charleston  and  Fayette 
streets,  as  they  are  now  located,  lacks  8.8 
feet  of  making  ten  40-foot  lots,  and,  allowing 
only  30  feet  for  lot  1,  and  40  feet  for  each  of 
the  others,  It  is  1.2  feet  too  long.  But  they  do 
not  prove  that  the  location  of  the  dividing 
line  between  -6  and  7.  as  it  U  claimed  by 
plaintiff.  Is  correct 

Plaintiff  did  not  attempt  to  prove,  by  any 
other  means,  the  location  of  any  of  the  lines 
dividing  the  lots,  as  they  were  aotually  made 
on  the  ground  at  the  time  the  land  was  laid 
off,  If  any  soch  lines  were  then  so  made. 
Copies  of  other  maps  of  the  same  addition  to 
Charleston,'  or  at  least  of  such  i>arts  of  it 
as  Included  the  lots  ta  block  8  and  the  streets 
surrounding  that  block,  and  other  blocks  In 
Its  vicinity,  made  from  the  records  of  the 
clerk's  office,  were  also  filed  as  evidence. 
From  them  it  appears  that  all  of  the  lots 
fronting  on  Tennessee  avenue.  In  block  8, 
from  lot  1  to  10,  both  Inclusive,  scale  about 
40  feet  In  width.  No  witness  has  undertaken 
to  say  that  the  street  lines,  as  now  located, 
are  exactly  where  they  were  represented  on 
the  original  Walker  map  to  be.  On  the  con- 
trary, there  Is  a  good  deal  of  testimony  to 
prove  that  the  property  line  along  C^iarleston 
street  has  been  moved  back  several  feet,  by 
consent  of  the  property  owners,  since  that 
map  was  made,  In  order  to  make  the  street 
wider.  George  Ort  and  others  acquired  title 
to  parts  of  lots  9,  10,  and  11,  by  deed  from 
Jonathan  Edens  and  wife.  In  September, 
1898.  That  deed  conveyed  65  feet  off  the 
«a&tem  end  of  those  lots  and  describes  the 
closing  line  as  running  87  feet  along  Vir- 
ginia avenue  (now  Tennessee  avenue)  to  its 
Junction  with  C3>arleston  street  Ixjt  11, 
being  a  triangular  lot  and  having  Its  apex 
at  the  Junction  of  Tennessee  avenue  and 
Charleston  street  would  add  nothing  to  the 
length  of  that  line,  so  that  it  extends  7  feet 


beyond  the  dividing  line  between  lots  8  and 
0,  If  lots  9  and  10  have  a  frontage  of  only 
40  feet  each,  and  Charleston  street  is  lo- 
cated as  shown  on  the  map.  Mr.  Ort  testifies 
that  he  and  his  sister  erected  a  three-story 
brick  building  on  the  ground  conveyed  to 
them,  fronting  on  Cbarlest(m  street  and  ex- 
tending It  back  along  the  property  line  .on 
Tennessee  avenue  a  distance  of  80  feet  But 
before  they  built  he  says,  the  sidewalk  was 
only  6  or  7  feet  wide  on  Charleston  street, 
and  they  moved  their  property  line  back  ei- 
ther 4  or  6  feet  he  does  not  remember  which, 
and  donated  that  much  of  their  ground  to 
the  dty  in  order  to  get  a  wider  sidewalk  In 
front  of  their  building.  There  Is  also  evi- 
dence that  the  other  property  owners  on 
Charleston  street  did  likewise;  for,  he  says, 
all  the  other  property  along  Charleston  street 
standing  on  lots  9,  10,  and  11  is  on  a  line 
with  his.  This  evidence  tends  to  prove  that, 
as  the  streets  were  originally  laid  off,  there 
was  a  surplus  of  land,  from  5  to  7  feet,  be- 
tween Fayette  and  Charleston  streets,  if  lot 
1  was  laid  off  as  only  a  80-foot  lot  and  the 
others  as  40-foot  lots.  Moreover,  tested  by 
the  scale.  It  appears  that  some  of  the  lots, 
which  are  admitted  to  have  been  Intended  as 
40-foot  lots,  are  only  89  feet  while  others 
scale  as  much  as  41  feet.  This  only  shows 
that  the  map  cannot  be  relied  on  as  being 
sufficiently  accurate  to  prove  the  exact  loca- 
tion on  the  ground  of  the  line  between  lots 
6  and  7,  as  it  Is  claimed  by  either  party. 

The  fence  which  the  surveyor  reports  af 
standing  on  the  line  between  lot  7  and  lot 
8  Is  one  of  the  lines  for  whldi  plaintiff  con- 
tends, and  the  other  parallel  line  of  his  lot 
would  be  40  feet  away  from  It  which  would 
locate  It  over  lot  6,  according  to  defendant's 
contention.  It  Is  proven  that  the  fence  has 
been  there  for  20  years.  It  Is  claimed  as  a 
line  of  lot  8  by  Mr.  B.  ▲.  Myers,  who  now 
owns  that  lot  Mr.  Myers  testified  that  some 
6  or  6  years  before  the  trial  of  this  action 
he  wanted  to  ascertain  the  exact  location 
of  the  line  between  lots  7  and  8,  that  he 
wanted  to  put  up  a  building  on  his  lot,  and 
requested  Mr.  Charles  Ward,  father  of  plain- 
tiff, and  then  the  owner  of  lot  7,  to  come 
and  assist  him  In  locating  the  line ;  that  Mr. 
Ward,  came,  bringing  a  young  man  with  hlni. 
and  they  measured  the  front  of  lots  7  and  8 
along  Tennessee  avenue  with  a  steel  tape, 
and  Mr.  Ward  told  him  not  to  build  on  the 
line  where  his  fence  was,  and  said,  "That  is 
not  your  prc^erty;  your  property  runs  np 
here  about  six  feet;"  that  Is,  6  feet  over 
on  lot  9,  as  claimed  by  Mr.  Ort  He  further 
states  that,  after  Mr.  Ward  bad  taken  the 
measurements,  he  made  a  mark  with  a  pen- 
cil on  the  brick  wall  of  the  Ort  buUding, 
about  2  or  3  feet  from  the  comer  of  it  and 
said  that  that  was  the  point  to  which  hiit 
I  (Myers)  line  came,  and  that  the  Ort  building 
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bad  been  crowded  over  on  the  other  property. 
Mr.  Ward  then  drove  a  stake,  be  i&ya,  at  tbi) 
comer  of  lots  7  and  8,  at  a  point  6  or  7  feet 
over  on  lot  8,  according  to  its  location  as 
shown  by  the  fence  dividing  It  from  lot  7, 
and  told  him  that  lots*  7  and  8  were  both  40- 
foot  lots.  The  location  of  the  line  thns  des- 
ignated by  Mr.  Ward  would  locate  the  line 
betwe^i  lots  6  and  7  in  the  place  contended 
for  by  defendant,  because  lots  6,  7  and  8  are 
all  admittedly  40-foot  lots.  The  court,  how- 
ever, properly  Instructed  the  Jury  that,  if 
they  believed  Mr.  Ward  was  mistalcen  con- 
cerning the  tme  Iocatl<Hi  of  his  line,  plafA- 
tiff  would  not  be  bound  by  his  statements  ao 
to  the  line.  But  It  la  by  no  means  certain 
that  he  was  mistaken.  So  far  as  the  record 
discloses,  he  was  just  as  competent  to  locate 
the  line  as  any  witness  in  the  case.  Plaintiff 
bad  the  burden  of  establishing  hier  line,  and 
it  cannot  be  said  that  the  Jury's  finding,  if 
it  was  based  on  the  evidence  respecting  the 
location  of  the  line,  was  not  warranted  by  the 
evidence. 

[2]  Tt  not  appearing  whether  the  Jury  rest- 
ed their  verdict  on  the  evidence  concerning 
the  boundary  line,  or  on  defendant's  evidence 
of  adversary  possession,  it  is  necessary  to 
determine  whether  there  is  saffldent  evidence 
to  Justify  their  finding  on  the  latter  as  welt 
as  the  former  ground.  Defendant  did  not 
have  his  entire  lot  inclosed  by  fence  for  a 
period  of  10  years  prior  to  the  bringing  of 
this  suit  He  testified  that  his  tenants  have 
occupied  It  since  he  got  title  in  1901;  that 
there  was  s  fence  on  the  back  end  of  the  lot 
on  a  line  between  it  and  lot  7,  which  extend- 
ed 80  or  40  feet  toward  Tennessee  avenue; 
that  there  was  an  old  frame  building  on  the 
back  end  of  the  lot,  built  close  to  the  fence, 
which  Mrs.  Clark  occupied  by  his  permission, 
until  he  erected  a  new  bam  to  take  its  plaee ; 
that  a  portion  of  the  lot  was  fenced  and 
gardened  for  several  years ;  that  after  he  built 
the  barn  he  rented  it  and  the  lot  to  his  broth- 
er, who  kept  horses  and  wagons  on  it,  using 
It  as  a  storage  place  for  vehicles  and  as  a 
place  for  buying,  selling,  and  trading  horses; 
that  when  his  brother  left  it  he  rented  it  to 
a  telephone  company  for  a  storage  place  for 
its  poles,  cross-arms,  reels,  etc.;  that  the  tele- 
phone company  occupied  it  for  2  years 
under  an  oral  lease,  and  then  for  3  years 
under  lease  in  writing,  which  latter  lease 
expired  only  a  month  or  two  before  the  trial 
of  this  case.  The  surface  of  the  lot  was  low, 
and  he  says  he  hauled  earth  and  filled  it  up 
to  the  line  of  lot  7,  even  covering  up  some 
of  the  old  fence  posts  that  stood  along  in 
the  line;  that  some  time  shortly  before  this 


suit  be  built  a  fence  along  on  the  same  line 
where  the  old  fence  had  previously  stood. 
This  testimony  is  not  contradicted,  and 
proves  adverse  possession.  Such  use  and 
occupancy  of  the  lot,  considered  in  connec- 
tion with  the  fact  that  it,  as  well  as  the  lots 
on  either  side  of  it,  were  40-foot  lots,  and 
the  existence  of  an  old  fence  along  a  part  of 
the  line  between  it  and  lot  7,  for  a  distance 
of  30  or  40  feet,  which  was  known  to  be  a 
straight  line  oa  to  Tennessee  aveune,  was 
sufficiently  visible  and  notorious  to  indicate 
that  the  occupant  claimed  the  entire  lot.  The 
old  fence  marked  the  division  line  between 
the  lots,  and  the  street  in  front  and  alley  at 
the  back  so  marked  his  boundary  that  any 
one  seeing  him  occupying  the  building  on  the 
lot  would  know  that  his  occupancy  extended 
to  the  whole  of  the  lot,  tf  no  one  eiae  was  in 
actual  posseadon  of  some  other  part  ot  it, 
and  the  evidence  shows  there  was  no  oc- 
cupancy adverse  to  him.  Following  oar  de- 
cision in  the  somewhat  stmllar  case  of  Lryons 
V.  Fairmont  Realty  Co.,  71  W.  Va.  754,  77 
S.  E).  62S,  we  think  the  evidence  proves  ad- 
verse possession,  and  Justified  the  giving  of 
defendant's  Instruction  Xo.  2,  of  which  plain- 
tiff complains.  That  Instruetlaii  told  tlie 
Jury  to  find  fbr  defendant,  if  tliey  beUeved 
from  the  evidence  ha  bad  been  in  actual, 
notorious,  visible,  exclusive,  hostile,  and  con- 
tinuoQS  adverse  possession  oi  the  lot  of  land 
Claimed  by  htia  for  more  tlian  10  years  prior 
to  Septemter,  1816,  when  the  suit  was 
bronght. 

Plalntifl  also  complains  of  the  admission 
of  2  certaia  maps  as  evidence,  on  tbe  al- 
lied ground  that  they  were  not  raffidently 
authenticated  to  entitle  them  to  considera- 
tion. It  is  not  necessary  to  decide  this  point, 
for  it  is  apparent  that  plaintiff  was  not  prej- 
udiced by  admitting  the  maps,  even  if  it 
was  error  to  admit  them.  Plaintiff's  counsel 
practically  admits  as  much  in  his  brief, 
wherein  he  says,  concerning  the  maps,  that: 

"Taken  in  coonection  with  the  deeds  in  evi- 
dence and  the  testimony  of  the  surveyors,  [theyl 
may  be  fairly  considered  to  support,  rather 
than  as  tentUng  to  overthrow  the  i^aintalPa 
contention."  ' 

The  admission  of  evidence  concerning  the 
location  of  old  fence  lines  along  Charleston 
street  was  pr(q;>er.  It  was  a  circumstance 
tending  to  prove  that  the  locatian  of  the 
property  line  along  that .  street  has  been 
moved  back  from  where  It  was  flirst  located. 
It  tends  to  corroborate  witness  Ort,  and  no 
witness  denies  that  they  did  move  their 
property  line  back  In  order  to  give  more  room 
for  a  sidewalk. 

The  order  of  the  circuit  court  of  Kanawlia 
county  refusing  a  writ  of  error  Is  afllrmed. 
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PRtnTT  et  id.  T.  BKTHBLL.    Q7o.  861.> 

(Sapreme  Court  oit  North  OaroUn*.     Oct.  81, 
1917.) 

NinsANCK  «»7:t-PvBUa  Nuisakcs— Abatb- 
ifflNr— Action  by  Individuals. 
A  nuisance,  a  breeding  pldce  for  mosquitoes 
created  by  a  dam,  whereby  malaria  l8  spread, 
may  b«  abated  in  action  by  individnala  who 
anlier  from  malaria  caused  tbereby,  eqtecially  in 
Tiew  of  Bevisal  1905,  i  825,  providing  that  in- 
juries remediable  by  tne  old  writ  of  nuisance 
are  subjects  of  action  as  other  injuries,  and 
that  in  aucli  actioa  there  may  be  jodgment  for 
damages,  or  for-  removal  of  naLnnce,  or  for 
both. 

Appeal  from  Sup^^r  Court,  BocUngbam 
Oounty;  Bardins,  Judge. 

Action  by  R.  H.  Prultt  and  otbers  against 
Maiy  BettaeU.  From  the  judgment,  both 
IMitles  apiieal.    Affirmed. 

Tbe  lAalntlflBb  ownen.of  land  adjoining 
and  adjacent  to  WoU  Island  creek,  above 
tbe  defendant's  dam  and  pond,  declared  on 
two  canaea  of  action :  > 

"(1)  For  the  abatement  of  the  dam  and  pond 
as  a  nuisance  because  it  created  conditions 
where  the  anopheles  mosquito  was  bred  in  large 
quantities,  which  infected  the  plaintiffs  and 
tiieir  tenants  with  germs  of  malarial  fever;  and 
(2)  to  recover  damages  for  that  the  dam  caused 
the  water  to  be  ponded  on  their  bottom  lands, 
rendering  them  uu&t  for  cultivation." 

Qlie  ownership  of  the  land  was  not  in  dis- 
pute. The  jury  found  that  the  defendant 
maintained  on  the  premises  a  public  nui- 
sance, "as  alleged  In  the  complaint."  There 
were  several  issues  submitted  as  to  damages 
lor  Injury  to  the  land  of  the  several  plain- 
tiffs, which  were  found  against  them.  Tbe 
platntUts'  appeal  was  for  alleged  error  as 
to  these  latter  Issues,  but  they  do  not  press 
that  appeal  in  this  court.  The  court  upon 
tbe  finding  on  the  first  Issue  adjudged  that 
"the  defendant  abate  said  nuisance  within 
90  days,  after  final  decree  herein,  by  tearing 
out  said  dam  and  removing  the  same,  and 
toy  taktaig  all  other  reasonably  necessary 
steps  as  will  prevent  a  continuance  of  the 
condttions  creating  and  constituting  said 
nuisance,  so  far  aa  the  same  are  within  her 
control."  The  defendant  appeals  from  this 
judgment,  and  assigns  as  error  the  judg- 
ment that  the  defendant  shall  abate  the  nui- 
sance by  tearing  out  and  removing  the  dam. 

J.  M.  Sharp,  J.  R.  Joyce,  and  P.  W.  QUde- 

well,  all  of  ReidsvUle,  and  Manly,  Hendren 
&  Womble,  of  Wlnston-Salem,  for  plaintiffs. 
Jerome,  Scales  &  Jerome,  of  Greensboro,  for 
defendant 

CIiARK,  C.  J.  The  defendant  oontoida 
that  a  public  nuisance  cannot  be  abated  In 
a  civil  action  by  a  private  Individual,  with- 
out showing  B<xne  special  damage  to  the 
plaintiff,  that  the  state  alone  can  abate  a 
public  nuisance  in  the  abeence  of  special 
damage  to  the  InMrldual,  and  points  out 
that  the  jury  hare  found  that  tli«re  was  no 


damage  shown  .to  the  lands  of  the  plaintiffs 
by  reason  of  ponding  water  thereon. 

The  latter  allegation,  which  the  jury  nega 
tived,  was  on  the  second  cause  of  action.    As 
to  the  first  cause  of  action,  the  case  on  a^ieal 
states: 

"There  was  evidence  introduced  tending  to 
show  that  the  defendant's  dam  and  pond,  for 
the  reasons  alleged  in  the  complaint,  created 
numerous  stagnant  pools  and  ponds  in  the  low- 
lands adjacent  and  adjoining  the  creek,  where 
the  anopheles  mosquito  was  hatched  and  lived 
in  vast  numbers.  There  was  no  dispute  about 
the  existence  of  these  breeding  places;'  the  wit- 
nesses on  both  sides  testifying  to  their  exist- 
ence to  the  vast  number  of  mosquitoes  that 
hatched  and  lived  in  and  around  these  pools  and 
ponds.  Nor  was  there  any  dispute  about  the 
existence  of  malaria,  fever,  ami  chills  in  tbe 
neighborhood  which  was  caused  by  the  anopheles 
mosquito;  nor  was  it  disputed  that  the  plain- 
tiffs, their  families  and  tenants,  as  well  as  prac- 
tically all  those  living  near  tne  dam  and  the 
creek  for  a  distance  of  several  miles  up  the 
creek,  suffered  from  chills  and  fever  caused  by 
the  anopheles  mosqnito,  and  in  consequence 
thereof  incurred  medical  billSj  and  lost  time 
from  their  work,  and  were  mjured  in  their 
health,  and  in  the  comfortable  enjoyment  of 
their  homes,  and  that  their  work  on  the  farm 
and  the  cultivation  of  the  farm  was  interfered 
with  on  account  of  the  chills  and  fever."  "It 
was  further  in  evidence  that  this  condition  has 
existed  for  several  years  prior  to  tbe  trial,  in- 
creasing within  tbe  last  two  or  three  years,  and 
that  the  mosquitoes  that  hatched  and  lived  in 
and  around  tne  pond  and  pools,  created  by  tbe 
dam  and  pond,  were  the  cause  of  tbe  chills  and 
fever  with  which  the  plaintiSs  and  their  tenants 
and  others  suffered.  This  evidence  came  in  part 
from  facts  elicited  on  cross-examination  of  de- 
fendant's experts  as  to  the  flight  and  range  of 
the  mosquito." 

There  was  detailed  evidence,  set  out  In 
the  record,  bearing  particularly  on  the  ex- 
teat  to  which  plaintiffs  and  their  tenants 
suffered  and  were  Injured  by  reason  of  said 
chills  and  fever.  The  defendant  contends 
strenuonsly  that  the  plaintiffs  are  not  enti- 
tled to  judgment  for  the  abatement  of  a  pub- 
lic nuisance,  quoting  Dunn  v.  Stone,  4  N.  0. 
241  (decided  in  1818),  as  follows: 

"For  any  of  those  acts,  which  are  In  the  na- 
ture of  a  public  nuisance,  no  individual  is  en- 
titled to  Bn  action  unless  he  has  received  ex- 
traordinary and  particular  damage  not  common 
to  the  rest  of  the  citizens." 

The  defendant  also  relies  upon  McManus 
V.  Railroad,  150  N.  C  658,  04  S.  B.  768,  in 
which  Hoke,  J.,  said: 

"It  is  very  generally  held,  uniformly  so  far 
as  we  have  examined,  both  here  and  elsewhere, 
that  in  order  for  a  private  citizen  to  sustain  an 
action  by  reason  of  a  public  nuisance,  he  must 
establish   some  damage   or   injury   special   and 

Seculiar  to  himself  and  differing  in  kind   and 
egree  from  that  suffered  in  common  with  the 
general  public." 

But  In  this  caae  there  was  a  finding  that 
the  plaintiffs  did  establish  some  damage  or 
injury  special  and  peculiar  to  themselves  and 
differing  in  kind  and  degree  from  that  suf- 
fered in  common  with  the  general  public,  "as 
alleged  in  the  complaint."  In  McManus  v. 
Railroad,  Hoke,  J.,  quot^  from  Chief  Jus- 
tice Blgelow   in   Wesson  v.   Washburn,   96 
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Man.  (IS  Allen)  95,  90  Am.  Dec  181,  as  fol- 
lows: 

"But  there  is  another  class  of  cases,  in  which 
the  essence  of  the  wrong  consists  in  an  inva- 
sion of  private  right,  and  in  which  the  public 
offense  is  committed,  not  merely  by  doing  an 
act  wliich  causes  injury,  annoyance  and  dis- 
comfort to  one  or  several  persons  who  may  come 
within  the  sphere  of  its  operation  or  influence, 
but  by  doing  it  in  such  place  and  in  such  manner 
that  the  aggregation  of  private  injuries  becomes 
80  great  and  extensive  as  to  constitute  a  pub- 
lic annoyance  and  inconvenience  and  a  wrong 
against  the  community,  which  ma;r  oe  properly 
the  subject  of  a  public  prosecution.  But  it 
has  never  been  held,  so  far  as  we  know,  that 
in  cases  of  this  character  the  injury  to  private 
property,  or  to  the  health  and  comfort  of  indi- 
viduals, becomes  merged  in  the  public  wrong  so 
as  to  take  away  from  the  persons  injured  the 
ri^ht  which  they  would  otherwise  have  to  main- 
tain actions  to  recover  damages  which  each  may 
have  sustained  in  his  person  or  estate  from 
the  wrongful  act.  •  •  *  The  real  distinction 
would  seem  to  be  this:-  That  when  the  wrongful 
act  is  of  itself  a  disturbance  or  obstruction  only 
to  the  exercise  of  a  common  and  public  right, 
the  sole  remedy  is  by  public  prosecution,  unless 
special  damage  is  caused  to  individuals.  In  such 
case,  the  act  of  itself  does  no  wrong  to  individ- 
uais  distinct  from  that  done  to  the  whole  com- 
munity. But  when  the  alleged  nuisance  would 
constitute  a  private  wrong,  by  injuring  property 
or  health,  or  creating  personal  inconvenience  and 
annoyance,  for  which  a  action  might  be  main- 
tained in  favor  of  a  person  injured,  it  is  none 
the  less  actionable  because  the  wrong  is  com- 
mitted in  a  manner  and  unden  circumstances 
wliich  would  render  the  guilty  party  liable  to  in- 
dictment for  a  common  nuisance. 

See  Manufacturing  C!o.  t.  Ballroad,  117  N. 
O.  679,  23  S.  B.  43,  29  Ii.  R.  A.  700,  63  Am. 

St  Rei>.  eoe. 

To  tbls  Judge  Hoke  added  (150  N.  C.  at 
page  661,  64  S.  E.  at  page  769) : 

"Where  a  nuisance  has  been  established,  work- 
ing harm  to  the  rights  of  an  individual  citizen, 
the  law  of  our  state  is  searching  and  adequate 
to  afford  an  injured  person  ample  redress,  both 
by  remedial  and  preventative  remedies,  as  will 
be  readily  seen  by  reference  to  numerous  deci- 
sions of  the  court  on  the  subject.  Revisal,  I 
825;  Cherry  v.  WUliams,  147  N.  C.  462,  61  S. 
E.  267,  125  Am.  St  Rep.  566,  16  Ann.  Cas. 
716:  Pedrick  v.  Railrdad  [143  N.  C.  485,  55  S. 
B.  ^77,  10  L.  B.  A.  (N.  S.)  554],  supra;  Rey- 
burn  V.  Sawyer,  135  N.  C.  328  [47  S.  K.  761, 
65  L.  R.  A.  930, 102  Am.  St  Rep.  656];  Manu- 
facturing Co.  V.  Railroad,  supra;  Raleigh  v. 
Hunter,  16  N.  C.  12;  Tarborough  v.  Blount 
11  N.  0.  384  [15  Am.  Dec.  5261;  Railroad  t. 
First  Baptist  Church,  106  U.  S.  318,  2  Sup.  C^ 
719,  27  L.  E3d.  739." 

The  opinion  In  the  McManus  Case  Is  a  very 
interesting,  valuable,  and  full  discussion  of 
the  subject  and  is  conclusive  of  this  contro- 
versy. It  appears  in  this  case  that  it  la  al- 
leged and  there  was  evidence  that  the  plain- 
tiffs did  sustain  special  damages  In  the  man- 
ner above  set  out  on  which  the  Jury  have 
found  on  the  first  issue,  the  nuisance  "as  al- 
leged in  the  complaint"  This  Is  not  nega- 
tived by  the  finding  on  the  second  cause  of 
action  that  the  land  of  the  plaintiffs  was  not 
damaged  by  water  being  ponded  thereon, 
indeed,  Revisal,  {  825,  has  modified  the 
former  law  as  to  public  nuisances,  and  pro- 
vides : 


f  "Injuries  remediable  by  the  old  writ  of  nui- 
sance are  subjects  of  action  as  other  injuries; 
and  in  such  action  there  may  be  judgment  for 
damages,  or  for  the  removal  of  the  nuisance,  or 
for  both." 

In  the  McManus  Case,  supra,  there  were 
no  admission,  evidence,  or  findings  of  inju- 
ries special  to  the  plaintiffs,  as  in  this  case. 
And  the  Jury  responded  to  the  Issues  that 
there  was  a  public  nuisance,  but  that  the 
plaintiff  had  suffered  no  special  damage 
thereby.  In  this  case  it  was  "without  dis- 
pute," that  the  plaintiff  suffered  from  ma- 
laria caused  by  anopheles  mosquito  whidi 
were  numerous,  and  It  was  alleged  and  Is 
found  by  the  jury  that  the  breeding  places 
were  created  by  the  defendant's  dam  whidi 
was  a  nuisance,  working  harm  to  the  rights 
of  the  individual  citizens,  who  were  the 
plaintiffs.  It  was  neither  alleged,  nor  in 
proof,  that  the  judgment  of  abatement  by 
removing  the  dam  was  too  drastic  in  that 
the  same  result  could  have  been  attained  by 
the  defendant  (as  in  New  Jersey  and  else- 
where) systematically  oiling  the  surface  of 
the  breeding  places  of  the  mosquito,  caused 
by  the  dam,  nor  did  the  defendant  offer  to 
do  this,  nor  request  an  alternative  judgment 
permitting  her  to  resort,  in  the  first  instance, 
to  this  method  of  abatement  of  the  nuisance. 

In  both  appeals,  no  error. 

"^''^^  (174    K.    C.    «*) 

KIMB  V.  RIDDLB.     (Na  828.) 

(Supreme  C!ourt  of  North  Carolina.     Oct  31, 
1917.) 

1.  Sales  «=»36S— Wabbantieb— QuxsnoNS  or 
Fact— iKTEitnON  of  Paktiss. 

Where  there  is  a  dispute  as  to  the  facts, 
whether  there  was  a  warranty  is  for  the  jury, 
as  it  often  depends  on  the  intention  of  the 
parties;  but  wnere  representation  of  the  seller 
will  of  itself  constitute  a  warranty,  the  jury 
only  decides  whether  or  not  the  representation 
was  made. 

2.  Saixs  4=9261(5)— Wabrantiss— Opinions. 

When  statements  made  by  the  seller  are  only 
a  commendation  of  his  goods,  a  puffing  of  wares, 
there  is  no  warranty. 

3.  Saues  (3=9442(2)— Bbxach  ov  .Wabrahtiks 
— ^Measure  of  Dauaoes. 

Except  in  exceptional  cases  of  special  dam- 
ages, tiie  measure  of  damages  for  breach  of 
warranty  is  the  difference  between  the  articles 
as  warranted  and  as  given. 

4.  Sales    «=>358(4)— Wabbanties— Bbbach— 
Animals— Etidencb. 

Evidence  as  to  the  condition  and  value  of 
a  horse  is  relevant  as  to  whether  there  had  been 
a  warranty,  and  also  as  to  the  issue  of  dam- 
ages. 

6.  Sales  <Ss>288(2)— Bbbach  or  Wabbantt— 
Waiveb  OB  Abandoricbnt. 

Where  a  seller  of  a  horse  agreed  to  take  it 
back  and  give  another  in  exchange  if  the  horse 
was  not  sound,  and  then  refused  to  take  the 
horse  back,  and  told  buyer  to  exchange  with 
some  one  else,  there  was  no  abandonment  of  the 
warranty  where  the  buyer  exchanged  with  some 
one  else,  and  he  could  set  up  the  defense  o€ 
breach  of  warranty  in  an  action  for  the  purchaae 
price. 

Aroeal  from  Siverlor  Court  Alamance 
County;  Kerr,  Judge. 
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Action  by  H.  O.  Kime  against  W.  J.  Riddle. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  sued  npon  a  note  for  |150,  given 
by  the  defendant  to  him  for  the  price  of  a 
gray  horse.  Defendant  set  np  a  counterclaim, 
after  admitting  the  execution  of  the  note, 
and  alleged  therein  that  plaintiff  had  ex- 
pressly warranted  the  gray  horse  to  he  soimd 
and  all  right,  and  one  that  would  do  defend- 
ant's business,  and,  after  he  was  tried,  If 
the  representation  or  warranty  was  found  to 
be  untrne,  plaintiff  would  make  It  good  by  ex- 
change for  another  horse  or  In  money.  De- 
fendant gave  Another  horse,  valued  at  $75, 
and  the  note  for  $150  to  plaintiff  for  the  gray 
horse.  The  latter  proved  to  be  unsound,  de- 
fendant testifying  that  "the  gray  horse  was 
poor,  and  there  was  something  wrong  with 
bim,  which  I  supposed  to  be  Icldney  trouble; 
he  was  not  able  to  do  a  dsy's  plowing."  Ue 
then  took  the  horse  to  plaintiff,  who  refused 
to  receive  him,  advising  defendant  to  ex- 
change him  with  some  one  for  another  horse, 
and  stating  that  he  had  no  horse  to  give  him 
in  the  place  of  the  gray  animal.  As  plain- 
tiff refused  to  take  back  the  gray  horse,  de- 
fendant exchanged  him  for  a  black  mare. 
The  Jury  rendered  the  following  verdict: 

"(X)  Is  the  defendant  indebted  to  the  plain- 
tiff, and,  if  so,  in  what  amount?  Ans.  $150  and 
interest  from  March  21,  1912. 

"(2)  Did  the  plaintiff  warrant  the  gray  horse 
as  alleged  in  the  answer?    Ans.  Xes. 

"(3)  Was  there  a  breach  of  said  warranty? 
Ans.  Tes. 

"(4)  What  damage,  if  any,  has  defendant  sns- 
tained  because  of  said  false  warranty  of  the 
gray  horse?    Ans.  $197. 

"(5)  Did  the  defendant,  by  his  conduct  In  trad- 
ing the  gray  horse  for  the  black  mare,  waive 
any  warranty  «f  the  gray  horse?    Ans.  No." 

Judgment  on  the  verdict,  and  plaintiff  ap- 
pealed. 

W.  H.  Carroll,  of  Burlington,  and  E.  S. 
Parker,  Jr.,  of  Graham,  for  aiqpellant  Wm. 
1.  Ward,  of  Graham,  for  appellee. 

WAIiKKB,  J.  (after  stating  the  facts  as 
above).  There  was  practically  no  controversy 
as  to  the  warranty  of  the  gray  horse, 
though  if  there  had  been  plaintiff  would  have 
no  ground  of  complaint,  as  the  court  required 
the  Jury  to  find  whether  or  not  there  was 
BHch  a  warranty.  There  was  some  dispute  as 
to  subsequent  events,  and  particularly  as  to 
what  occurred  when  the  defendant  went  to 
th6  plaintiff's  stable  with  the  gray  horse,  for 
the  purpose  of  returning  him  and  getting  an- 
other horse  In  his  place,  as  Uie  gray  horse 
was  not  such  as  represented  in  the  warranty. 
This  controversy  was  fairly  submitted  to  the 
Jury  by  the  court,  and  the  facts  were  found 
to  be  contrary  to  the  plaintiff's  contention, 
and  the  evidence  upon  which  he  relied. 

[1,  2]  Where  there  Is  a  dispute  as  to  the 
facts,  whether  there  was  a  warranty  be- 
comes a  question  for  the  Jury.  Unless  the 
language  is  clear  and  unquestioned,  so  that, 
upon  the  face  of  it,  there  Is  a  warranty,  as 


matter  of  law,  the  Jury  shonld  determine,  as 
a  mixed  question  of  law  and  fact,  whether 
there  was  a  warranty,  as  it  often  depends  up- 
on the  intention  of  the  parties.  McKlnnon 
V.  Mcintosh,  98  N.  C.  89,  3  S.  B.  840;  Unl- 
type  Co.  V.  Ascraft,  155  N.  C.  63,  71  S.  B.  61; 
Robertson  v.  Halton,  IStt  N.  C.  215,  72  S.  E. 
316,  37  Ia  a  A.  (N.  S.)  298;  Hodges  v.  Smith, 
158  N.  C.  256,  73  S.  E.  807.  Whether  the 
affirmation  as  to  the  soundness  of  a  horse 
amounts  to  a  warranty  depends  upon  the  in- 
tention of  the  parties  was  held  in  Turner 
Bros.  T.  Clarke,  143  Ga.  44,  84  S.  E.  11& 
When  the  statements  made  by  the  seller  are 
nothing  more  than  a  mere  commendation  of 
his  goods,  <whlcb  is  usual  in  sales — a  puffing 
of  wares,  as  it  is  sometimes  called — ^there  is 
no  warranty  or  deceit.  Cash  Register  Co.  v. 
Townsend,  137  N.  C.  652,  50  S.  E.  306,  70  L. 
R.  A.  349.  The  matter  is  fully  discussed,  and 
the  distinctions  stated,  in  Robertson  v.  Hal- 
ton,  supra.  But  sometimes  what  is  said  by 
the  seller  will  of  Itself  constitute  a  warranty, 
and  the  only  question  would  be  whether  he 
used  the  words.  If  the  evidence  in  regard  to 
It  is  conflicting.  There  was  no  error  In  leav- 
ing the  question  to  the  Jury  in  this  case,  ao 
far  as  plaintiff  Is  concerned. 

[3]  The  rule  of  damages  was  correctly  laid 
down  by  the  court,  and  as  It  Is  stated  in  Rob- 
ertson V.  Halton,  supra,  citing  Marsh  v.  Mc- 
Pherson,  105  U.  S.  709,  26  L.  Ed.  1139: 

"Tie  difference  in  actual  value  between  the 
arUcle  as  warranted  and  the  artide  as  delivered 
is  alt  that  can  be  properly  recovered  as  dam- 
ages, unless  in  exceptional  cases  of  special 
damages.  Whatever  that  difference,  in  the  actu- 
al circumstances  of  the  case,  is  shown  to  be,  is 
the  true  rule  and  measure  of  damages,  where 
the  articles  delivered  are  not  what  the  con- 
tract calls  for." 

[4]  The  evidence  as  to  the  condition  and 
value  of  the  gray  horse  was  clearly  relevant 
to  the  question  whether  there  had  been  a 
warranty,  and  also  to  the  Issue  of  damages. 

[S]  We  do  not  see  how  the  exchange  of  the 
gray  horse  for  the  black  mare,  after  plaintiff 
had  refused  to  take,  back  the  gray  horse  in 
violation  of  his  contract  or  warranty,  can 
affect  the  right  of  defendant  to  recover  on 
bis  counterclaim.  T^^ere  was  no  waiver  or 
abandonment  of  the  warranty.  The  defend- 
ant merely  did  what  the  warranty  required 
him  to  do,  and  plalntln  was  in  default  when 
he  refused  to  comply  with  his  promise,  so 
that  the  gray  horse  belonged  to  the  defend- 
ant, with  the  right  to  sue  for  the  damages  re- 
sulting from  a  breach  of  the  warranty.  The 
Jury  found,  under  the  evidence  and  charge 
of  the  court,  that  plaintiff  had  first  broken 
the  contract,  and  this  clearly  established  de- 
fendant's counterclaim  and  right  to  compen- 
sation for  the  breach.  The  otber  evidence 
was  competent  in  the  fourth  issue  as  to  dam- 
ages. We  may  add  that  the  court  submitted 
the  question  as  to  a  waiver  or  abandonment 
of  the  warranty  to  the  Jury,  and  the  answer 
to  the  last  issue  was  adverse  to  the  piain- 
tifTs  contention. 
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The  real  and  dedslTe  queaticm  was  one  of 
fact,  and  It  lias  been  settled  agaloat  the 
plaintiff. 

No  error. 

(174  N.  c.  an         — =— 

OMVBB  et  aL  v.  UNITED  STATES  FIDEL- 

ITT  &  GUARANTY  CX>.  et  aL 

(No.  301.) 

(Supreme  Court  of  North  Carolina.    Oct  31, 

191T.) 

1.  GUABDIAN  AND  Wabo  «=>182(3)— Aohoii 
CM  Bond— LiKiTATiON  or  Actions. 

A  piardian  having  filed  no  final  account, 
the  statute  of  limitations  (Bevisal  1905,  |  305, 
8ubd.  6)  bars  action  on  bond  three  years  from 
the  time  of  the  default,  and,  at  furthest,  with- 
in three  years  from  the  ward's  confing  of  age, 
unless  preserred  by  Bevisal  1905,  {  366,  sus- 
pending the  running  of  the  statute  because  of 
absence  from  the  state. 

2.  LdMiTATioN  or  AcmoNB  «=s>88— Compu- 
tation  or  PEBIOD — FOBKION  COBPORATIONB. 

Where  a  fmreign  corporation  has  complied 
with  Bevisal  1005,  |  1243,  by  continuously 
maintaining  an  agent  in  the  state  upon  whom 
valid  service  may  be  bad,  it  is  protected  by  the 
statute  of  limitations,  and  it  makes  no  differ- 
ence that  'there  was  no  formal  compliance  with 
statutory  requirements  for  domestication  and 
process  agents. 

3.  cobpohatjonb  9=:>66s(15)— fobeion  cob- 
pobationb—Pbocess— Consent  to  Mode  of 
Sebvick. 

Where  a  state  has  established  by  statute 
a  method  of  personal  service  on  foreign  corpo- 
ration doing_  business  therein,  reasonably  oil- 
culated  to  give  full  notice,  a  corporation  doing 
business  in  the  state  will  be  taken  to  have  ac- 
cepted as  valid  the  method  provided. 

4.  Insubanck  9=>814— LiIuitation  of  Ac- 
tions 'Ss^SS— Fobeion  Companies— Sebvick 
or  Process. 

If  an  insurance  company  has  not  obtained 
a  license,  and  is  not  subject  to  process  under 
Bevisal  1905,  {  4750,  authorizing  service  on 
the  insurance  commissioner,  general  agent,  or 
officer,  it  is  subject  to  service  under  sections 
1243,  440,  relating  to  process  on  foreign  cor- 
porations in  general,  and  is  protected  by  the 
statute  of  limitations. 

Appeal  from  Superior  Court,  Cumberland 
County ;  Connor,  Judge. 

Action  by  the  State,  on  the  relation  of  Hat- 
tie  I*  Anderson  Oliver  and  her  husband,  J.  H. 
Oliver,  against  the  United  States  Fidelity 
Company  and  B.  EX  Gorham,  administrator 
of  the  estate  of  John  C.  Gorham,  deceased. 
Judgment  for  plaintiffs,  and  the  Fidelity 
Company  appealed.    New  trial  granted. 

The  action  was  instituted  to  recover  on  a 
guardian  bond,  executed  by  John  C.  Gorham 
and  the  Fidelity  Company  as  surety,  to  re- 
cover an  amount  alleged  to  be  due  the  ward, 
feme  plaintiff.  On  denial  of  liability  and 
plea  of  statute  of  limitations,  the  Jury  ren- 
dered the  following  verdict: 

"(1)  Is  plaintiff's  cause  of  action  barred  by 
the  statute  of  limitations?    Answer:   No. 

"(2)  What  amount  is  plaintiff  entitled  to  re- 
ceive of  defendants?  Answer:  $7,610.12,  with 
interest  from  June  5, 1904." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendant  the  Surety  Company,  excepted  and 
ai^ealed. 


B.  O.  Davis,  of  Fayettevllle,  for  appellant 
Sindair,  Dye  ft  Ray,  of  Fayettevllle,  for  ap- 
pellee& 

HOKE,  J.  On  the  hearing  there  waa  evi- 
dence tending  to  show  that  in  December, 
1904,  John  C.  Gorham,  intestate,  qualified  as 
guardian  of  feme  plaintiff  and  gave  bond, 
with  defendant  company,  a  foreign  oorpoia- 
thm,  as  surety;  that  oa  November  9,  1906, 
said  guardian  filed  an  annual  acooont  show- 
ing receipt  of  guardianship  funds  with  a 
balance  then  due  o£  $1,464.23,  and  that  no 
other  account  was  ever  filed  t^  him;  that 
during  hla  guardianship  he  received  other 
funds  belonging  to  his  ward  for  which  he  has 
failed  to  account  and  died  oo  February  28, 
1910,  owing  said  ward  a  balance  of  $7,610.12, 
with  interest,  etc. ;  that,  soon  after  hla  death, 
defendant  E.  B.  Gorham  qualified  as  his  ad- 
ministrator, and  Judgment  for  said  amount 
has  been  duly  entered  against  him ;  tliat  the 
ward  became  of  age  on  April  26,  1911,  and 
two  years  thereafter  she,  through  her  attor- 
neys, demanded  an  accounting  and  settlement 
of  the  defendant  company  of  all  amounts  due 
by  reason  of  said  guardianship;  that  some 
tUue  thereafter,  precise  date  not  given,  she 
intermarried  with  coplalntlff,  and  on  January 
12,  1017,  Instituted  the  present  action.  It 
waa  further  shown  that  Q.  K.  Nimocks.  resi- 
dent in  Fayettevllle,  N.  O.,  was  general  agent 
of  defendant  bonding  company  in  Cumber- 
land and  several  other  counties,  and  has  been 
such  since  the  company  began  business  in  the 
state  in  1890 ;  that  he  is  general  agent  for  the 
company  for  executing  their  Judicial  bonds, 
collects  premiums  on  such  bonds  written  by 
him,  and  has  done  so  since  be  has  served  as 
general  agents  etc. 

[1]  Upon  these,  the  facts  chlefiy  relevant, 
his  honor,  in  effect,  instructed  the  Jury  that. 
If  they  beUeved  the  evidence,  they  would 
answer  the  Issue  as  to  statute  of  limitations 
"No,"  and  In  this  we  think  there  was  error 
which  entitles  appellant  to  a  new  trial,  l^e 
guardian  having  filed  no  final  account,  the 
statute  of  limitations  applicable  ia  three 
yean  from  the  time  of  default,  and,  at  fur- 
thest,  within  three  years  from  the  ward's 
coming  of  age.  Self  v.  Shngart,  135  N.  C  p. 
185,  47  S.  B.  484;  Bevisal,  |  386,  sobsec  & 
This  being  -true,  on  the  fkcts  in  evidence, 
plaintifTs  cause  of  action  Is  clearly  barred, 
unless  It  is  preserved  by  reason  of  section 
366  of  the  Bevisal,  which  suspends  the  run- 
ning of  the  statute  in  certain  cases  on  ac- 
count of  absence  from  the  state,  and  this  la 
the  present  instance  because  ot  the  fac^  that 
defendant  is  a  foreign  corporation. 

[2]  Considering  the  case  in  that  aqpect,  un- 
der the  decision  \n  Vc^var  v.  Cedar  Works, 
152  N.  a  p.  666,  68  S.  E.  200,  21  Ann.  Gas. 
623,  opinion  by  Associate  Justice  Brown,  it  is 
estabUshed  with  us  that,  where  a  foreign  cor- 
poration has  compiled  with  provision  at  our 
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Btatnte  (Revteal,  {  1243)  by  maintaining  an 
ag^t  in  the  state  upon  whom  valid  service  of 
process  may  be  had,  onr  statute  of  limita- 
tions is  available  for  its  protection  as  in  case 
of  citizens  and  residents  within  the  state. 
And  a  perusal  of  this  well-considered  ded- 
sioa  and  otiters  to  like  purport  will  show 
that  the  principle  is  not  restricted  to  cases 
where  there  has  been  formal  compliance  with 
the  statutory  requirements  for  domesticating 
these  corporations  and  the  appointment  of 
process  agents,  but  it  extends  and  should  ap- 
ply to  all  cases  where  such  corporations,  do- 
ing business  or  holding  property  within  the 
state,  have  been  continuously  for  the  statu- 
tory period  subject  to  valid  service  of  pro- 
cess, so  as  to  confer  JurlBdlction  on  our 
courts  to  render  binding  judgments  in  ver- 
sonam  against  them.  Turcott  v.  Railroad, 
JOl  Tenn.  102,  45  S.  W.  1067,  40  L.  R.  A 
768,  70  Am.  SL  Rep.  661;  Huss  v.  Central 
Bank  C3o.,  66  Ala.  472-^75 ;  Pa.  Co.  v.  Sloan,  1 
111.  App.  364;  Sidway  v.  livestock  Co.,  187 
Mo.  640,  86  S.  W.  150.  And  see,  generally, 
So.  By.  V.  Greene,  216  U.  S.  400,  30  Sup.  Ct 
287,  54  L.  Bd.  536,  17  Ann.  Caa.  1247 ;  Mur- 
free  on  Foreign  Corporations,  {  94 ;  13  Amer. 
&  £ng.  Enc.  (2d  Ed.)  p.  904. 

[3]  Authoritative  cases  on  the  subject  are 
to  the  effect,  further,  that  when  a  state,  by 
its  statutes,  has  established  and  provided  a 
method  of  personal  service  of  process  on  for- 
eign corporations  doing  business  therein,  ona 
that  is  reasonably  calculated  to  give  full  no- 
tice to  such  companies  of  the  pendency  of 
suits  against  them,  these  provisions  are  to 
be  regarded  as  conditions  on  which  they  are 
allowed  to  do  business  within  the  state,  and 
when  they  afterwards  come  into  the  state 
and  enter  on  their  business  they  are  taken 
to  have  accepted  as  valid  the  statutory  meOt- 
od  provided,  and  such  a  service  will  be  held 
to  confer  Jurisdiction.  St  Clair  t.  Coz,  106 
U.  S.  360-356,  1  Sup.  Ct  354,  27  U  Ed.  222 ; 
Beale  on  Foreign  Corporations,  ff  74,  266.'  In 
citation  to  Beale  (section  266)  it  is  said: 

"The  consent  to  be  sued  may  be  implied  from 
the  conduct  of  the  foreign  corporation.  If  the 
law  of  the  state  provides  that  a  foreign  coipora- 
tion  doing  business  in  the  state  shafi  be  nable 
in  its  courts  after  process  served  in  a  prescribed 
manner,  this  is  to  be  r^arded  as  the  expression 
of  the  will  of  the  state  that  a  foreign  corporation 
shall  do  business  in  the  state  only  on  condition 
that  it  consent  to  be  sued,"  ettf. 

Referring,  then,  to  our  state  legislation  on 
the  subject  as  to  foreign  corporations  gen- 
erally, Revisal,  I  1243,  provides  that  every 
corporation  doing  business  in  this  state, 
whether  incorporated  under  Its  laws  or  not 
shall  have  one  officer  in  the  state  upon  whom 
process  can  be  served,  etc.,  and  that  such 
process  may  be  properly  served  by  leav- 
ing a  true  copy  of  the  process  with  the 
secretary  of  state,  etc.  And,  in  foreign  com- 
panies doing  business  within  the  state,  we 
have  held  that  valid  service  of  court  process 


can  be  made  tn  the  manner  indicated,  and  al- 
so, on  officers  and  agents  of  the  company  in 
cases  specified  as  to  foreign  corporations  in 
the  general  provisions  of  section  440  of  the 
Revisal,  construed  in  Whltehurst  y.  Kerr,  163 
N.  C.  76,  68  S.  E.  913,  and  other  cases. 

[4]  As  to  companies  coming  under  the  gen- 
eral insurance  laws  of  the  state,  and  who 
have  obtained  license  to  do  business  here  un- 
der its  laws,  the  method  of  service  is  provid- 
ed in  section  4750  of  Revisal,  authorizing 
service  on  the  insurance  commissioner,  its 
general  agent  for  service,  or  on  some  officer 
of  the  company.  And,  as  to  building  and 
loan  associations,  provision  for  service  is 
made  In  Revisal,  {  3906.  If  these  last-men- 
tioned companies  are  doing  business  without 
such  license,  they  are  no  doubt  subject  to 
service  under  the  general  provisioDs  of  the 
former  sections  of  the  Revisal  (sections  440, 
1248). 

Considering  the  record  in  view  of  these 
principles  and  the  statutory  provisions  ap- 
plicable, there  has  not  been  a  time  during  the 
entire  period  covered  by  these  transactions 
when  valid  service  on  defendant  company 
could  not  have  been  had,  and,  if  the  facts  as 
now  presented  are  accepted  by  the  Jury, 
plaintiff's  cause  of  action  is  barred.  For  the 
error  indicated,  plaintiff  is  entitled  to  a  new 
trial  of  the  case ;  and  It  Is  so  ordered. 

New  trial. 

(174  N.    c.   4tS) 
BAKEOEt  V.  AUSTIN.    (No.  368.) 

(Sapreme  Court  of  North  Carolina.     Oct  31, 
1017.) 

ESTOPFEI,  «B338— IirTKBKSTS  AITBB  AOQUXKKD 
— INHEBITAKCE. 

Where  plaintiff  conveyed  "all  of  my  entire 
interest  of  my  father's  land  where  my  mother 
now  lives,  the  land  known  as,"  describing  it  and 
giving  the  boundaries,  by  deed  containing  a  gen- 
eral warranty,  altboagh  plaintiff's  father  was 
dead  at  the  time  of  toe  deed,  the  description 
identified  the  land,  and  when  plaintiff's  interest, 
after  his  mother's  death,  accrued  to  him,  he  was 
estopped  to  claim  as  against  his  grantee. 

Appeal  from  Superior  Court  Ashe  Oounty; 
Allen,  Judge. 

Action  by  George  I*  Baker  against  O.  B. 
Austin.  Judgment  of  nonsuit  and  plaintiff 
appeals.    Affirmed. 

The  plaintiff  on  July  4,  1888,  conveyed  to 
bis  half-brother  "William  Bakw  all  of  my 
entire  interest  of  my  father's  land,  the  de- 
ceased, where  my  mother,  Frankle  Baker, 
now  lives,  the  land  known  as  the  Robert 
Baker  land,  bounded  [describing  It]."  In  the 
habendum  there  is  this  language: 

"To  have  and  to  hold  the  same  to  the  said 
William  Baker,  hia  heirs  and  assigns;  that  I  am 
lawfully  seised  in  fee  ft  the  premises;  that 
they  are  free  from  all  incumbrances;  that  I 
have  a  good  right  to  sell  the  same  to  said  Wil- 
liam'Baker,  his  heirs  and  assigns,  and  that  I 
will  warrant  and  defend  the  same  against  the 
lawful  claims  and  demands  of  all  persons." 

By  mesne  conveyances  said  tract  has  been 
conveyed   to  the  defendant     The  land  In 
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questlcm  belonged  to  William  Baker's  mother, 
Frances  Baker,  who  died  seised  In  fee  sim- 
ple. George  L.  Baker's  father  died  in  1881. 
When  his  mother  died  In  1907,  she  devised 
this  tract  of  land  to  himself  and  others,  un- 
der which  wUl  the  plaintiff  claims  that  he  is 
the  owner  in  fee  of  53/147  undivided  inter- 
est In  said  tract,  and  he  asks  to  be  let  Into 
possession  of  said  imdlvlded  Interest  In  said 
land  as  tenant  In  common  with  the  defend- 
ant The  defendant  claims  that  as  to  the 
interest  the  plaintiff  acquired  by  his  mother's 
will  he  is  estopped  by  his  deed  of  warranty 
above  set  out  The  court  held  that  the  war- 
ranty estopped  the  plaintiff  from  clEdming 
an  Interest  in  the  land  as  devisee  of  his 
mother  and  nonsuited  the  plaintiff,  from 
which  he  appealed. 

B.  A.  Doughton,  of  Sparta,  and  R.  L.  Bal- 
lon and  G.  L.  Park,  both  of  JeSerscm,  for  ap- 
pellant T.  O.  Bowie,  of  Jefferson,  for  appel- 
lee. 

GLABK,  C.  J.  The  defendant  contends  that 
this  is  a  case  of  "feeding  an  estoppel."  The 
plaintiff  conveyed  "aU  of  my  entire  interests 
In  my  father's  land  •  •  •  where  my 
mother  Frances  Baker  now  lives,  the  lan'd 
known  as  the  Robert  Bal:er  land,"  giving  the 
boundaries.  The  conveyance  is  of  his  interest 
in  bis  father's  land  where  bis  mother  Uved, 
known  as  the  Robert  Baker  land,  and  giving 
the  boundary  thereof.  The  reference  to  "my 
father's  land"  was  merely  descriptive  of  the 
land,  and  was  not  restricted  to  the  interest 
Which  he  had  acquired  from  his  father.  But 
to  put  the  matter  beyond  all  doubt  be  con- 
veys the  land  in  fee  simple,  with  covenant 
of  seisin  in  fee,  covenant  against  incum- 
brances, covenant  of  right  to  convey,  and 
adds,  "I  wUl  warrant  and  defend  the  same 
against  the  lawful  claims  and  demands  of 
all  persons."  l%e  conveyance  was  of  his 
entire  interest  In  that  tract  of  land,  and 
though  he  mistakenly  described  it  as  his 
father's  land,  that  did  not  change  the  fact 
that  he  conveyed  "all  of  my  entire  interest" 
in  that  land  whose  identity  is  fixed  beyond 
question  by  stating  that  it  is  the  place  on 
which  bis  mother  then  lived;  that  it  was 
known  as  the  Robert  Baker  land,  and  giv- 
ing the  boundaries.  Though  at  the  time  he 
had  no  interest  in  the  land  when  the  title 
to  the  53/147  was  afterwards  devised  to  him, 
this  fed  the  estoppel,  and  he  cannot  now  re- 
cover against  his  deed,  with  warranty,  of 
said  land.   This  is  well  settled: 

"Where  a  deed  i^  sufficient  in  form  to  convey 
the  grantor's  whole  interest,  an  interest  after- 
wards acquired  passes  by  way  of  estoppel  to  the 
Brantee."  Buchanan  v.  Harrington,  141  K.  O. 
&,  53  S.  E.  478;  Hallyburton  v.  Slagle,  132 
N.  C.  947,  44  S.  E.  655:  Foster  v.  Hackett,  112 
N.  C.  546,17  S.  E.  426;  BeU  v.  Adams,  81  N. 
C.  118;  Wellborn  v.  Finley,  52  N.  C.  228; 
Armfield  v.  Moore,  44  N.  C.  162;  Taylor  v. 
Shufford,  11  N.  C.  116.  15  Am.  Dec.  512. 

The  general  rule  is  thus  stated  (16  Cyc  689, 
with  full  citations  in  the  notes): 


"If  a  grantor  having  no  title,  a  defective  ti- 
tle, or  an  estate  less  than  that  which  he  .as- 
sumed to  grant  conveys  with  warranty  or  cove- 
nants of  Uke  import,  and  subsequently  aoqnire* 
the  title  or  estate  which  he  purported  to  convey,. 
or  perfects  his  title,  such  after-acquired  or 
perfected  title  will  inure  to  the  grantee  or  to  his 
benefit,  by  way  of  estoppel." 

In  Old  V.  Cedar  Woriis,  173  N.  C.  164-166, 
91  S.  E.  846,  in  a  very  interesting  discussion,. 
Allen,  J.,  dtes  the  authorities  and  points  oot 
the  distinction  between  an  estoppel  whidir 
may  exist  without  a  covenant  of  warranty 
and  a  rebutter  which  is  dependent  upon  a 
warranty  (Weeks  v.  Wllklns,  139  N.  C.  217r 
51  S.  E.  909),  and  adds: 

"Where  there  is  a  covenant  of  warranty,  the- 
deed  not  only  destroys  the  right  of  action  m  the 
grantor  and  his  heirs  to  the  after-acquired  es- 
tate by  rebutter,  but  that  it  also  passes  the 
title  to  the  grantee  by  estoppel  by  warranty." 

We  can  add  nothing  to  what  is  there  so 
well  said. 
The  Judgment  of  nonsuit  is  affirmed. 


STATE  v,  NOBRIS. 


a74    N.   C.    808)- 
(No.  274.) 


(Supreme  Court  of  North  Carolina.     Oct  24,. 
1917.) 

1.  Highways  «=»163(2)— Peivati  Roads  «=>- 
10— Establishment— "Public  Highway"— 
"Pkivatk  Oabtway." 

Where  an  owner  of  land  not  reached  by  any 
public  road  for  37  years  used  a  road  across  de- 
fendant's land  without  exercising  any  ownership, 
or  possession  except  passing  back  and  forth, 
and  occasionally  cutting  out  a  tree  or  other 
obstruction,  and  the  road  was  never  established 
as  a  private  cartway  under  Revisal  1905,  |- 
2686,  authorizing  the  establishment  of  such 
cartways  leading  to  land  to  which  no  public  road 
leads,  and  t^e  public  had  no  interest  in  the 
road  and  had  never  used  it  to  any  appreciable 
extent  the  way  was  neither  a  public  highway 
nor  a  private  cartway,  as  a  public  highway  is- 
one  established  by  the  public  authorities  and. 
kept  in  order  by  them,  or  else  such  a  highway 
as  has  been  used  and  kept  up  by  the  pubuc  for 
such  a  period  of  time  that  the  law  will  presume- 
a  dedication   to  the  public  use. 

[Ed.  Note.— For  other  definitions,  see  Words - 
and  Phrases,  First  and  Second  Series,  High- 
way.] 

2.  Basements  €=»8(1)— Acquisition  bt  Pbe- 
SCBIPTION — Advebse  Characteb  or  Use. 

The  only  way  a  person  could  acquire  an. 
easement  over  the  land  of  another,  other  than- 
by  grant  was  by  continuous  adverse  user,  and 
the  mere  use  of  a  highway  for  the  required' 
period  without  being  adverse  is  insufficient 

3.  Easements  «=>8(2,  3)— Acquiescence  bt 
Prescription-^Advebse  Character  of  Use. 

Where  a  person  for  vears  used  a  pathway 
across  another's  land  for  his  own  convenience  in 
reaching  land  which  was  not  reached  by  any 
public  road,  defendant's  acquiescence  in  such, 
use  as  an  act  of  neighborhood  courtesy  did  not 
render  the  use  adverse. 

Appeal  from  Superior  Court  Bladen  Coun- 
ty;  Connor,  Judge. 

J.  L.  Norrls  was  convicted  of  an  oflMise, 
and  he  appeals.     Reversed. 

The  jury  returned  a  special  verdict  The  - 
court  pronounced  Judgment  finding  the  de-- 
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fendant  guilty.     From  the  sentence  of  the 
court,  the  defendant  ai^ealed. 

The  Attorn^  General  and  B.  H.  Sykes, 
Asst  Atty.  Gen.,  for.  the  state.  Bayard  Clark, 
of  Ellzabethtown,  for  defendant. 

BROWN,  J.  According  to  the  special  ver- 
dict the  cartway  has  never  been  established 
onder  the  statute.  Revisal,  i  2686.  June 
Vix  owns  a  tract  of  land  which  he  cultivates, 
and  to  reach  the  same  from  any  public  road 
he  must  cross  the  lands  of  others.  For  37 
years  be  has  used  a  road  across  the  lands 
now  owned  by  the  defendant,  over  which  he 
has  exercised  no  ownership  or  possession  ex- 
cept passing  back  and  forth  along  the  same 
and  occasionally  cutting  out  a  tree  or  other 
obstruction  therefrom.  The  roa^  was  not 
cut  or  established  by  Dlr,  and  has  been  used 
by  others  only  occa^onally.  In  clearing  his 
own  land  for  cultivation  the  defendant  felled 
trees  and  placed  brush  and  other  obstruction 
in  this  cartway. 

It  is  manifest  from  the  brief  filed  by  the 
state  that  the  learned  Attorney  General  and 
his  able  assistant  are  of  opinion  that  the 
court  below  erred  In  adjudging  the  defendant 
guilty  upon  the  facts  set  out  in  the  special 
verdict,  and  In  that  opinim  we  concur. 

[1]  The  way  In  question  Is  neither  a  pub- 
lic highway  nor  a  private  cartway  estab- 
lished under  the  act  A  public  highway  is 
one  established  by  the  public  authorities  and 
kept  m  order  by  them,  or  else  it  is  such  a 
highway  as  has  been  used  and  kept  up  by 
the  public  for  such  a  period  of  time  that  the 
law  will  presume  a  dedicaticm  to  the  public 
use.  There  is  no  finding  that  the  public  has 
any  Interest  In  the  cartway  or  has  ever  used 
It  to  any  a]K>reclable  exteht.  It  connected 
Dlx's  land  with  the  main  road,  and  no  pub- 
lic purpose  was  served  by  It.  State  v.  Mc- 
Daniel,  53  N.  O.  284 ;  Boyden  ▼.  Ackenbach, 
79  N.  C.  539. 

[2]  The  only  way  that  the  prosecutor  Dix 
Gould  acquire  an  easement  over  the  land  of 
the  defendant,  other  than  by  grant,  is  by 
continuous  adverse  user.  While  It  is  well 
established  in  this  state  that  the  right  to  a 
private  way  over  the  land  of  another  may  b6 
acquired  by  continuous  adverse  use  for  20 
years,  it  is  equally  well  settled  that  the  mere 
use  of  a  highway  vrithout  being  adverse, 
for  the  required  period.  Is  Insufficient  to 
create  the  right  Ingraham  v.  Hough,  46  N. 
C.  43 ;  Mebane  v.  Patrick,  46  N.  O.  23. 

[3]  The  mere  fact  that  Dix  was  using  a 
pathway  across  the  defendant's  land  for  his 
own  convenience  will  not  be  given  the  eftect 
of  an  adverse  user  without  evidence  to  sup- 
port It  The  quiet  acquiescence  of  the  de- 
fendant in  such  use  as  an  act  of  neighbor- 
hood courtesy  will  not  be  allowed  to  preju- 
dice him.  Boyden  v.  Ackenbach,  supra ;  Me- 
bone  V.  Patrick,  supra.    It  Is  not  contended 


that  the  use  of  the  highway  upon  the  part  of 
Dix  was  In  any  sense  adverse  to  the  rights 
of  the  defendant 

The  Judgment  of  the  superior  court  Is  re- 
versed. Let  Judgment  be  entered  that  the 
defendant  Is  not  guilty. 

Reversed. 


(174    N.    C.    393) 

NEWTON  V.  CLARK  et  aL    (No.  802.) 

(Supreme  Court  of  North  Carolina.     Oct  24, 
1917.) 

MoBTOAOES  4=»608^— Deed  as  MoBTOAafe— 

AOTIONSi 
A  suit  to  have  a  deed  absolute  in  form  de- 
clared a  mortgage  cannot  be  maintained,  lu  the 
absence  of  allegation  and  proof  that  the  Instru- 
ment was  not  executed  as  it  was  intended  to  be, 
or  that  the  clause  of  defeasance  was  omitted  by 
reason  of  ignorance,  fraud,  or  undue  advantage. 

Appeal  from  Superior  Court  Cumberland 
County;  Connor,  Judge. 

Action  by  J.  Sprunt  Newton  against  Thome 
Clark  and  others.  Judgment  of  nonsuit  and 
plaintiff  appeals.    Affirmed. 

BuUard  &  Strlngfleld,  of  FayettevlUe,  for 
appellant  Robinson  &  Lyon,  of  FayettevlUe, 
and  Manning  &  Kitdiln,  ot  Balelgh,  for  ap- 
pellees. 

ALLHN,  J.  There  Is  nether  allegation 
nor  proof  that  the  deed,  whldti  the  plaintiff 
asks  to  have  reformed,  was  not  executed  as 
it  was  Intended  to  be,  or  that  the  clause  of 
defeasance  was  (»nltted  by  reason  of  igno- 
rance, mistake,  fraud,  or  undue  advantage; 
and  this,  under  our  authwlties.  Is  fatal  to 
the  plaintier's  action.  Pearscm,  J.,  stated 
the  principle  clearly  and  succinctly  In  Sowell 
T.  Barrett  46  N.  O.  54,  as  follows: 

"Since  •  •  ••  Streator  v.  Jones,  10  N,  C. 
428,  there  has  been  a  uniform  current  of  deci- 
sions, by  which  these  two  principles  are  estab- 
lished .in  reference  to  bills  which  seek  to  cor- 
rect a  deed,  absolute  on  its  face,  into  a  mort- 
gage or  security  for  a  debt:  (1)  It  must  be 
alleged,  and  of  coarse  proven,  that  the  clause 
of  redemption  was  omitted  by  reason  of  igno- 
rance, mistake,  fraud,  or  undue  advantage;  (2) 
the  intention  must  be  established,  not  merely 
by  pro<rf  of  declarations,  but  by  proof  of  facts 
and  circumstances,  dehors  the  deed,  inconsis- 
tent with  the  idea  of  an  absolute  purchase. 
Otherwise,  titles  evidenced  by  solemn  deeds 
would  be,  at  all  times,  exposed  to  the  'slippery 
memory  of  witnesses.'  These  principles  are 
fully  discussed  in  Kelly  v.  Bryan,  41  N:  O.  283, 
and  it  is  useless  to  elaborate  them  again." 

This  excerpt  from  the  opinion  has  been 
quoted  literally  and  with  approval  in  Bon- 
ham  ▼.  Craig,  80  N.  C.  224,  Watklns  v.  Wil- 
liams, 123  N.  C.  170,  81  S.  B.  388,  and  Por- 
ter V.  White,  128  N.  C.  43,  38  S.  E.  24,  and 
the  same  principle  is  ''declared  In  different 
language  In  Kelly  v.  Bryan,  41  N.  C.  286, 
Brown  V.  Carson,  46  N.  C.  272,  Brlant  v.  Cor- 
penlng,  62  N.  C.  326,  Edgerton  v.  Jones,  102 
N.  C.  283,  9  S.  B.  2,  Norrls  v.  McLam,  104  N. 
C.  160,  10  S.  B.  140,  and  Sprague  v.  Bond, 
115  N.  C.  532,  20  S.  B.  700. 

Nor  does  the  alleged  agreement,  It  estab- 
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Ushed,  raise  a  trust  Is  ftiyor  of  the  plaintiff. 
This  question  was  dealt  with  In  Bonham  v. 
Craig,  In  which  the  authorities  are  discussed, 
and  the  court  says: 

"Nor  will  it  avail  the  plaintiff  to  treat  the 
alleged  agreement  as  raising  a  trust  which,  not 
'  being  within  onr  statute  of  frauds,  may  be  en- 
forced upon  sufficient  parol  proof.  The  case 
made  in  the  complaint  on  which  relief  is  sought 
is  the  omission  to  insert  in  the  deed  a  clause 
limiting  the  estate  conreyed  upon  the  grantee's 
undertaking  to  restore  the  property,  and  re- 
convey  title  when  the  grantor  returned,  and 
the  equity  arising  out  of  his  refusal  to  do  so. 
This  IS  not  a  trust  within  the  scope  of  any  of 
the  numerous  adjudications  to  vrhich  our  atten- 
tion was  called  in  the  elaborate  argument  of 
counsel.  It  involves  the  question  of  the  admis- 
sibility of  evidence  outside  of  the  deed  to  con- 
trol its  operation,  and  impose  upon  the  gran- 
tee an  obhgation,  on  the  contingendy  which  has 
happened,  to  reconvey  the  land.  Upon  principle 
and  authority  we  think  this  cannot  be  done." 

This  Is  approved  In  Gaylord  v.  Gaylord, 
160  N.  C.  228,  63  S.  E.  1028. 

The  case  of  Bay  t.  Patter6<Mi,  170  N.  C. 
226,  87  S.  B.  212,  Is  not  In  conflict  with  these 
authorities.  The  question  presented  by  the  ap- 
peal In  the  Ray  Case  was  as  to  the  degree  of 
proof  required,  whether  by  a  preponderance  of 
the  evidence,  or  by  evidence  clear,  strong,  and 
convincing;  and  there  was  also  present  in 
that  case  the  fact,  found  by  the  Jury,  that 
the  defendants,  at  the  time  the  deed  was  ese- 
cuted  by  the  plaintiff  and  which  be  was  ask- 
ing to  have  reformed,  were  the  owners  of 
mortgages  upon  the  land,  thus  introducing 
into  tiM  case  the  doctrine  peculiarly  applica- 
ble to  dealings  between  mortgagor  and  mort- 
gagee, which  does  not  appear  in  this  record. 
Not  only  Is  the  case  not  opposed  to  the  doc- 
trine we  have  declared,  but  it  clearly  recog- 
nizes the  same  principle,  when  it  is  said  in 
tbe  opinion:  , 

"Equity  will  reform  a  written  contract,  or 
other  instrument  inter  vivos,  where,  through 
mutual  mistake  of  tbe  parties,  or  tbe  mistake 
of  one  of  them,  induced  by  the  fraud  or  inequi- 
table conduct  of  the  other,  it  does  not,  as  writ- 
ten, truly  express  their  agreement." 

The  Judgment  of  nonsuit  was  properly  al- 
lowed. 
Affirmed. 

OI<ARK,  O.  J.,  not  Bitting: 

(174    N.    C.    4«)  *** 

SELIiARS  HOSIERT  MILIiS  v.  SOUTHERN 
BY.  CO.  et  al.    (No.  321.) 

(Supreme  Coart  of  North  Carolina.     Oct  81, 
1917.) 

1.  Oabbibbs  «=»20(9%)— Delay  in  Tbanspob- 

TATION— ACTIOHS— PaBTBBS. 

Under  Revisal  1908,  §  2632,  prescribing  a 
penalty  for  a  carrier's  failure  to  transport  goods 
within  a  reasonable  tifhe,  where  the  goods  are 
transported  over  two  railrosds  under  a  single 
contract  of  carriage,  it  is  proper  tliat  both  rail- 
roads should  be  made  parties  to  an  action  for 
tbe  penalty. 

2.  JusnoBs  ov  THE  Peace  4=»174(1)— Ahbnd- 
i(Kn'r»— BBtifoiNo  IN  New  PABTisa 

Under  Revisal  1905,  I  607,  authorising  the 
court  before  or  after  judgment  to  amend  any 
pleading,  process,  or  proceeding  by  adding  or ' 


striking  out  the  name  of  any  party,  tbe  superior 
court  on  an  appeal  from  a  Judgment  Tendered 
by  a  justice  of  the  peace  in  an  action  against  a 
railroad  company  for  tile  statutory  penalty  for 
driay  in  transportation  of  goods  was  antbrais- 
ed  to  bring  in  another  railroad  company  over 
whose  line  the  shipment  passed  under  a  single 
contract  of  transportation,  thouf;h  less  than 
$200  might  be  recoverable  against  it,  and  it  was 
not  necessary  to  bring  a  second  action  and  con- 
solidate on  appeal,  or  to  remand  the  cause  to 
the  Justice  of  tbe  peace  in  order  that  he  should 
make  the  additional  party. 
3.  Cabbieks  ^»20(11)— Delay  in  Deuvkbt 

— Pbesuuptions  and  Bubden  or  Pboof. 
Under  Revisal  1906,  {  2632,  imposing  a 
penalty  on  any  railroad  company  for  omission 
or  neglect  to  transport  goods  witttin  a  reason- 
able time,  and  providing  that  in  all  actions 
brought  thereunder  the  burden  of  proof  shall  be 
upon  the  transportatioB.  company  to  show 
wners  the  dday  oocorred,  the  pieaomption  of 
liability  lies  sgainat  each  carrier  in  wlioae  pos- 
session the  goods  are  shown  to  have  been  in  the 
course  of  transportation,  and  the  burden  of 
proof  is  upon  eacu  to  rebut  sn^  presumption  of 
negligence  as  to  itself. 

Brown  and  Walker,  JJ„  dissenting. 

Ai^eal  from  Superior  Coart,  Alamance 
County;    Kerr,  Judge. 

Action  by  the  Cellars  Hosiery  Billlls  against 
the  Sonthem  Railway  Company,  to  whldh  the 
Atlantic  Coast  Une  Railroad  Company  was 
made  a  party  defendant  on  an  appeal  to  the 
superlw  court  From  a  Judgment  for  plain- 
tiff, the  last-named  defendant  appeals.  At- 
■SitadA. 

This  action  was  begun  against  the  Sonthem 
Railroad  Company  for  the  sum  of  $14  and  In- 
terest from  May  23,  1918,  under  Revisal 
1908,  i  2632,  for  failure  to  transport  and  de- 
liver within  a  reasonable  time  a  sliipment  at 
yams  from  Weldon,  N.  O.,  to  Burlington,  N. 
C.  Judgment  was  rendered  by  the  Justice 
against  the  Southern  Railroad  Company  tor 
$14,  and  it  aroeeled.  When  tbe  case  was 
called  in  the  superior  court  the  court  order- 
ed that  the  Atlantic  Coast  Line  Railroad 
Company  be  made  a  codefendant,  and  an  ali- 
as summons  was  Issued  accordingly,  which 
was  duly  served.  Hie  attorneys  for  that 
company  entered  a  general  appearance  at 
January  term,  1917.  After  tbe  filing  of  the 
complaint,  the  counsel  for  said  company  mov- 
ed to  dismiss  March  2,  1917,  on  the  ground 
that  the  superior  court  of  Alamance  had  no 
Jurisdiction.  At  May  term,  1917,  tbe  court 
refused  to  dismiss  the  action  as  to  tbe  At- 
lantic Coast  Line  Railroad  Company,  to 
which  It  excepted,  and  submitted  the  issues 
to  the  Jury,  which  found  that  there  was  a 
failure  by  both  companies  to  transport  said 
shipment  of  yarns  In  a  reasonable  time,  and 
that  the  plaintiff  recover  of  tbe  Southwn 
Railroad  Company  the  sum  of  |3,  and  of  tbe 
Atlantic  Coast  Line  Railroad  Company  $13. 
Tbe  court  rendered  Judgment  accordingly, 
and  directed  the  costs  to  be  divided  equally 
between  the  two  defoidants.  The  Atlantlo 
Coast  Line  Railroad  Company  appealed. 

Rose  &  Rose,  of  FayetteviUe,  for  aiq[>ellant. 
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CLARK,  G.  J.  The  eoie  auestlon  presented 
is  as  to  the  power  of  the  court  to  amend  by 
making  the  Atlantic  Coast  Line  Railroad 
Company  a  party  defendant,  when  the  sum 
sought  to  be  recovered  Is  leas  than  $200.  The 
action  was  properly  pending  on  appeal  In  the 
superior  court.  The  Atlantic  Coast  Une 
Railroad  Company  was  made  party  defend- 
ant, and  summons  duly  served.  Said  d^end- 
ant  entered  a  general  appearance  In  the  ac- 
tion, and  took  no  exception. 

[1]  There  was  bat  one  cMitract  of  carriage 
In  this  case,  1.  e.,  to  transp<Ht  the  goods  safe- 
ly and  In  a  reasonable  time  from  Weldon  to 
Burlington,  an'd  to  that  contract  both  these 
defendants  were  parties  acting  through  the 
agent  at  Weldon.  It  was  very  proper  that 
both  railroads  should  be  made  party  to  this 
action,  for  Revlsal  1906,  f  2632,  prescribefl  as 
a  penalty  $10  for  the  first  day's  delay  (where 
the  shipment  Is  less  than  a  carload),  and  $1 
per  day  for  eadi  succeeding  day.  It  must  be 
determined  therefore  whether  the  first  day's 
<delay  was  on  the  Atlantic  Cbast  Line  or  on 
the  North  Carolina  Railroad  In  the  same  ac- 
tion, since  In  separate  actions  the  plaintiff 
might  get  the  $10  assessed  twice,  or  not  at 
all,  which  could  not  occur  when  both  carriers 
are  made  parties. 

[2]  The  action  being  regularty  in  the  Supe- 
rior court  on  appeal,  there  is  nothing  that 
foitvlds  additional  parties  being  made.  In  or- 
der to  hare  a  full  determination  of  the  whole 
controversy,  though  less  than  $200  may  be 
recovered  against  such  additional  parties. 
This  often  happens,  especially  in  actions  in 
the  nature  of  a  creditor's  bill,  bat  it  la  not 
restricted  to  such  cases.  It  is  not  necessary 
to  bring  the  second  action  in  a  Justice's  court 
an'd  then  consolidate  on  appeal.  This  might 
be  Impracticable,  especially  in  cases  where 
the  additional  party  resides  in  another  coun- 
ty. Revlsal,  {  507,  does  not  require  that  to 
"add  or  strike  out  the  name  of  any  party" 
such  party  must  be  necessary.  It  Is  left  to 
the  discretion  of  the  Judge,  who  can,  if  the 
party  proves  uimecessary,  subsequently  strike 
oat  the  name  or  exempt  him  from  paymoit 
of  costs.  It  is  evident  by  the  verdict  In  this 
case  that  the  Atlantic  Coast  Line  RaUroad 
Company  had  unreasonably  delayed  this  ship- 
ment in  its  transit  from  Weldon  to  Selma 
four  days,  and  that  the  Southern  Railroad 
Company  had  unreasonably  delayed  the  ship- 
ment three  days.  Instead  of  splitting  the 
matter  up  into  two  actions  the  court  properly 
made  the  Atlantic  Coast  Line  Railroad  a 
party  defendant,  and  disposed  of  the  whole 
cause  tn  one  action.  It  would  have  been  a 
useless  consumption  of  public  time,  and  a 
great  addition  of  costs  both  to  the  plaintiffs 
and  defendants,  to  go  over  the  same  evidence 
in  two  different  trials.  The  unreasonable  de- 
lay In  the  transit  of  the  goods  between  Wel- 
don and  Burlington  and  the  apportionment 
of  the  number  of  days  of  such  unreasonable 
Uelay  could  be  better  made  by  uniting  both 


companies  in  this  action  as  they  were  united 
In  the  contract  and  in  the  transportation. 

[3]  Under  the  Carmack  Amendment  (Act 
Cong.  June  29,  1906,  c.  3591,  {  7,  pars.  11,  12, 
34.  Stat -595  [U.  S.  Comp.  St.  1916,  §§  86(Ma, 
8604aa]),  when  it  Is  an  Interstate  shipment 
the  plaintiff  can  recover  against  the  initial 
carrier  if  he  so  tiecL  There  are  numerous 
cases  In  our  courts  where  the  action  has  been 
brought  against  the  last  carrier,  leaving  it  to 
recover  against  its  predecessors  in  the  course, 
.of  transportation  for  their  share  of  the  re- 
covery. Mills  Co.  T.  Railroad,  119  N.  C. 
693,  25  S.  E).  854,  56  Am.  St  B^.  682.  Most 
of  these  cases  were  for  damages  for  injuries 
sustained  in  transit  But  the  principle  Is  the 
same,  and  where  goods  have  passed  over  two 
or  more  lines  in  transit,  and  a  penalty  for  un- 
reasonable delay  is  to  be  assessed,  it  la  prop- 
&!  that  both  lines  should  be  made  parties  de- 
femdant  for  the  ^  apportionment  of  the  delay. 

The  presumption  of  liability,  when  unrea- 
sonable delay  is  shown,  lies  against  each  of  the 
carriers  in  whose  possession  the  goods  are 
shown  to  liave  been  in  the  course  of  trans- 
portation. And  the  burden  of  proof  is  upon 
each  to  rebut  such  presmnptlon  of  negligence 
as  to  Itself.  Furniture  CX>.  v.  Kxpress  Co., 
144  N.  C.  639,  57  S.  E.  458.  This  Is  not  a 
question  of  Jurisdiction,  bat  merely  of  the 
discretionary  power  of  the  court  to  amend 
by  making  an  additional  party  defendant 
Both  these  defendants  were  parties  to  the 
contract  sued  on  to  transport  the  goods  safe- 
ly without  unreasonable  delay.  While  they 
might  have  been  sued  separately  at  the  will 
of  the  plaintiff,  the  court  properly  had  the 
other  defendant  brought  in.  It  was  not  nec- 
essary to  remand  the  cause  to  the  Justice  of 
the  peace  that  he  should  make  the  additional 
party,  thus  necessitating  another  appeal. 

There  Is  no  other  assignment  of  error,  and 
in  this  we  fiq^  the  Judge  acted  within  his  au- 
thority as  conferred  by  Revlsal,  {  507. 

No  error. 

BROWN,  J.  (dissenting).  This  action  was 
brought  in  a  Justlce^s  court  against  the  South- 
ern Railway  to  recover  a  penalty  Imposed 
by  the  statute  for  delay  In  tranqrartlng 
freight  over  its  line  from  Selma  to  Burling- 
ton. An  ai^)eal  was  taken  by  the  Southern 
Railway  to  the  superior  court  That  court 
entered  an  order  making  the  Atlantic  Goast 
I4ne  a  party  defendant  and  directing  a  sum- 
mons to  Issue.  The  Coast  Line  appeared  and 
moved  to  dismiss  the  proceeding  as  to  it: 
First  because  it  is  not  a  necessary  or  proper 
party;  second,  because  the  superior  court 
had  no  JuriMiction.  I  am  of  opinion  that 
the  motion  should  have  been  allowed  on  both 
grounds. 

I  admit  that  either  or  both  otfthe  def aid- 
ants would  be  liable  to  plaintiff  for  a  breadi 
of  the  contract  of  shipment  for  damages  aris- 
ing out  of  unreasonable  delay  for  the  reason 
that  they  are  connecting  carriers  as  to  this 
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shipment;  the  Coast  Une  haTlng  issued  a 
through  bill  of  lading  from.  Weldon,  N.  C, 
on  its  line  to  Burlington,  N.  C,  on  Southern 
Railway.  This  Is  true  as  to  interstate  com- 
merce by  virtue  of  the  Garmack  Amendment 
and  held  by  this  court  in  respect  to  both 
klnUs  of  commerce  before  that  amendment 
in  Rocky  Mount  Mills  v.  W.  &  W.  Railway, 
119  N.  C.  683,  25  S.  E.  854,  56  Am.  St  Rep. 
682.  But  a  penalty  stands  upon  a  ditFerent 
footing,  and  does  not  arise  out  of  any  con- 
tract between  the  parties.  A  penalty  Is  a 
sum  of  money  which  the  law  exacts  the 
payment  of  by  way  of  punishment  for  doing 
some  act  whidi  Is  prohibited,  or  omitting  to 
do  some  act  required  by  law  to  l>e  done.  30 
Cyc.  1335.  Where  a  penalty  is  given  to  a 
party  Injured,  the  amount  is  not  affected  by 
or  connected  with  his  actual  pecuniary  loss. 
36  Qyc.  1336.  A  penalty  may  be  repealed  by 
law  i)endlng  a  dvU  action  for  damages  and 
penalty,  an'd  the  former  will  not  be  affected, 
although  the  latter  cannot  be  recovered. 

I  do  not  think  the  Legislature  Intended 
(even  if  it  had  the  power)  to  make  one  rail- 
road liable  for  the  penalty  incurred  by  anoth- 
er. That  would  be  in  effect  to  make  one  cor- 
poration suffer  for  the  sins  of  another  that 
It  had  no  power  to  prevent.  The  one  corpo- 
ration in  this  cause  contracted  to  become 
liable  for  damages  to  plaintiff  for  the  negli- 
gence of  the  other,  but  it  did  not  thereby 
render  itself  amenable  to  the  punishments 
inflicted  by  law  upon  that  other  for  its  vio- 
lation of  the  statute.  As  the  Coast  line  Is 
not  liable  for  the  stattrtory  penalty  Incurred 
by  the  Southern  Railway,  it  is  not  a  neces- 
sary or  proper  party  to  this  action  instituteld 
In  the  Justice's  court  against  the  Southern  to 
recover  such  penalty,  and  nothing  else. 

The  sum  demanded  of  the  Coast  Line  In 
this  action  is  only  $14,  and  Is  exclusively 
within  the  Jurisdiction  of  a  Jpistice  of  the 
peace.  The  jurisdiction  of  the  superior 
court  is  purely  derivative,  growing  out  of 
and  confined  to  the  right  of  appeal,  and  the 
General  Assembly  has  no  power  to  make  It 
otherwise.  Bhyne  v.  Lipscombe,  122  N.  C. 
650,  29  S.  E.  57.  The  only  method,  there- 
fore, by  which  the  defendant  can  be  brought 
into  the  superior  court  In  a  civil  action  upon 
a  matter  arising  on  contract.  Involving  an 
amount  less  than  $200,  is  by  an  appeal  from 
a  Judgment  rendered  against  lilm  in  the  Jus- 
tice's court  While  tiiere  may  have  been 
some  conflict  of  opinion  as  to  the  powers  of 
the  superior  court  when  a  case  reaches  that 
court  by  appeal  from  a  Justice  of  the  peace, 
this  court  has,  in  none  of  its  opinions,  gone 
further  than  to  say  that: 

"On  appeals  from  a  justice  of  the  peace,  the 
superior  court  may  allow  amendments  such  as 
fiUing  in  blanks  in  the  summons,  to  show  but 
not  to  confer  jurisdiction."  Baker  v.  Brem,  126 
N.  C.  367,  35  S.  E.  630;  McPhail  v.  Johnson, 
115  N.  C.  298,  20  S.  E.  373 ;    Sheldon  v.  Ki- 


vett.  110  N.  C.  408,  14  S.  E.  970;  Leathers  t. 
Morrl*.  101  N.  C.  184,  7  S.  E.  783 ;  Bank  t. 
McArthur,  82  N.  0.  107. 

In  Shell  V,  West  130  N.  C.  171,  41  8.  B. 
66,  this  court  held  in  an  opinion  by  Clark,  J.,, 
that  on  an  appeal  from  a  Justice's  court,  an 
amendment  in  the  superior  court  making  an 
additional  party  which  essentially  changed 
the  nature  of  the  action,  should  not  be  al- 
lowed. The  Justice  of  the  peace  acquired  no 
Jurisdiction  over  the  Atlantic  Coast  sad 
could  .  acquire  none  exc^t  in  the  manner 
specified  in  the  statute.  As  the  Justice  of  tlie 
peace  acquired  no  Jurisdiction  over  the  Coast 
Line,  the  superior  court  acquired  none  by  rea- 
son of  the  appeal  of  the  Southern  Railway. 
It  is  said  in  McLaurin  v.  Mclntyre,  167  N.  C 
353,  83  S.  E.  628,  by  Justice  Allen: 

"In  Boyette  v.  Vaughan,  85  N.  C.  866,  the 
court  said  in  a  unanimous  opinion:  'It  is  the 
jurisdiction  of  the  justice  of  the  peace  wliich,  on 
appeal,  gives  jurisdiction  to  the  superior  court 
and  of  course,  if  the  justice  had  no  jnriadic- 
tion,  the  superior  court  could  have  none.'  And 
again  in  Ijames  v.  McCIamrock,  92  N.  C.  365: 
"The  jurisdiction  of  the  superior  court  in  appeals 
from  justices'  courts  is  entirely  derivative.  It 
the  justice  in  such  cases  has  no  jurisdiction  of 
the  action,  the  superior  court  can  derive  none 
by  the  appeal." 

Both  of  these  cases  were  dted  and  approv- 
ed In  Robeson  v.  Hodges,  105  N.  C.  49,  11 
S.  E.  263,. in  an  opinion  written  by  the  pres- 
ent Chief  Justice,  in  which  be  quotes  from 
the  first  that: 

"It  is  the  jurisdiction  of  the  justice  of  the 
peace  which,  on  appeal,  gives  jurisdiction  to 
the  superior  court,  and,  of  course,  if  the  jus- 
tice bad  no  jurisdiction,  the  superior  court 
could  have  none,  and  therefore  by  allowing  an 
amendment  in  the  transcript  which  enlarges 
the  cause  of  action  beyond  tlie  jurisdiction  of 
the  justice,  it  must  necessarily  oust  itself  of 
jurisdiction." 

And  the  same  learned  Judge  concurred  In 
the  opinion  written  by  Chief  Justice  Furdies 
In  State  v.  WUeman,  131  N.  C.  797  (42  S.  B. 
826),  in  which  it  was  said: 

"In  cases  where  bills  are  found  in  the  so- 
perior  court,  its  jurisdiction  is  original.  But 
m  cases  of  appeal  from  justices  of  the  peace, 
its  jurisdiction  is  derivative,  and  it  has  no 
more  or  greater  jurisdiction  than  the  justice  of 
the  peace  had ;  and  if  the  justice  had  none,  the 
superior  court  liad  none." 

In  a  long  line  of  decisions,  this  court  ha» 
held  that  the  Jurisdiction  of  the  superior 
court, in  appeals  from  a  justice  of  the  peace 
is  entirely  derivative,  and  if  the  Justice  of 
the  i>eace  had  no  Jurisdiction  of  the  action 
as  to  the  Coast  Line,  the  superior  court  can 
derive  none  by  amendment  A  large  number 
of  these  cases  are  collected  in  Clark's  Code 
(3d  Ed.)  p.  811. 

For  Uiese  reasons,  I  am  of  opinion  that  tb» 
action  should  be  dismissed  as  to  the  Atlanr 
tic  Coast  Line. 

WALKER,  3.,  concuiB  in  this  opinion. 
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lilNDSET  T.  MTTOHBUti  ft  MeOAHI^T 

et  al.     (No.  831.) 

<Snpreme  Court  of  North  Carolina.     Oct  81, 

1917.) 

1.  Pleading    «=»180(1)— Reply— Dkpabtukb. 

A  party  to  a  suit  cannot  be  allowed  in  the 
course  of  litigation  to  assert  and  maintain  radi- 
cally inconsistent  positions. 

2.  Pleading  <S=»362(4),   430  —  Depaktube— 
Motion  to  Strike— Aider  by  Vebdict. 

Where  there  is  a  departure  in  reply,  the 
remedy  is  by  motion  to  strike  out  the  offending 
parts,'  but  usually  the  objection  will  not  be  con- 
sidered after  rerdict 

3.  Pij:ading    «=>180(2)— Reply— Depabtube. 

Where  the  complaint  alleged  generally  that 
plaintiff  sold  and  delivered  lumber  to  be  used  in 
A  building,  and  that  it  was  so  used  and  that 
there  was  a  balance  due,  a  reply,  reaffirming 
the  general  averments  of  the  complaint  and 
.alleging  that  the  -lumber  was  shipped  to  him, 
that  he  paid  the  shipper's  draft,  and  that  while 
holding  the  bill,  of  lading  be  had  delivered  the 
lumber  for  such  use  at  the  request  of  defendants, 
a  city  and  its  contractor,  there  was  no  inconsist- 
ency in  the  pleadings. 

4.  Mechanics'  Liens  «=»82— Persons  Erti- 
tlso—Matbbiaijien— Ownership. 

Plaintiff,  alleging  that  he  sold  and  delivered 
lumber  to  hf  used  in  building,  that  it  was  so 
Tised,  and  that  there  was  a  balance  due,  and 
vhowing  that  be  paid  a  draft  drawn  by  the  ship- 
per of  the  lumber,  and  that  while  holding  the 
-bill  of  lading  he  delivered  it  for  such  use  at 
the  request  of  defendants,  a  city  and  its  con- 
tractor, had  an  ownership  in  the  lumber  to  an 
junount  sufficient  to  protect  his  payment. 

Appeal  from  Superior  Codrt,  Alamance 
■County;    Kerr,  Judge. 

Action  by  M.  B.  Lindsey  against  Mitchell  & 
llcOauley  and  the  City  of  Burlington,  with 
counterclaim  by  defendants.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  Mitch- 
«U  &  McCauley  appeal.    Affirmed. 

W.  H.  Carroll,  of  Bnrling^n,  and  Parker  & 
XiOng,  ot  Graham,  for  appellant  D.  R.  Fon- 
■vllle,  of  Burlington,  Long  &  Long,  of  Graham, 
and  B.  S.  W.  I>ameron,  of  Burlington,  for 
Appellee. 

HOKE,  J.  Plaintiff  alleged  in  his  com- 
plaint, and  on  the  trial  offered  evidence  tend- 
ing to  show  that,  defendant  Mitchell  &  Mc- 
Cauley were  contractors  who  had  constructed 
a  public  graded  school  building  for  the  dty 
of  Burlington.  That  plaintiff  had  supplied 
building  material  which  had  been  used  in 
«ald  building,  an  Itemized  statement  of  the 
amount  being  filed  and  exhibited,  and  there 
^as  a  balance  due  plaintiff  thereon  of  $1,211.- 
88;  that,  on  notice  duly  filed,  the  dty  of 
Burlington  had  retained  from  sum  doe  con- 
tractors an  amount  sufficient  to  pay  plain- 
tiff's claim,  and  same  was  ready  and  avail- 
able for  the  purpose.  Defendants  answered, 
admitting  that  plaintiff  had  supplied  material 
wbidi  had  been  used  in  the  building  and  the 
amount  alleged  was  still  unpaid,  but  averred 
that  plaintiff  had  supplied  the  lumber  pur- 
suant to  a  contract  defendants  had  made  with 
-one  Sprott,  and  bad,  In  effect,  taken  over  their 


contract  with  Sprott;  that  the  lumber  so 
supplied  was  in  breach  of  the  contract  made 
with  Sprott,  both  as  to  the  time  of  delivery 
and  quality  of  some  of  the  material,  whereby 
the  defendants  were  forced  to  go  into  the 
market  and  buy  certain  material  at  an  ad- 
vanced price,  to  defendants'  damage.  Plain- 
tiff, replying  to  counterclaim,  denied  that  he 
was  in  any  way  acting  for  Sprott  or  under 
Sprott's  contract,  but  alleged  that,  on  cer- 
tain shipments  of  lumber  by  Sprott,  plaintiff, 
at  defendants'  request  and  for  their  accom- 
modation, had  paid  drafts  for  lumber  shipped 
with  bill  of  lading  attached;  that  this  lumber 
so  supplied  by  plaintiff  had  been  used  in  the 
building  and  was  part  of  the  account  con- 
tained in  the  itemized  bill  on  wnich  there 
was  the  balance  due,  as  stated.  Defendants 
filed  a  rejoinder,  in  which  they  denied  mak- 
ing any  request  to  plaintiff  to  take  up  the 
drafts  and  pay  for  the  lumber,  and  again 
averred  that  plaintiff  had  supplied  the  lum- 
ber under  their  contract  with  Sprott,  and 
thereby  became  responsible  on  the  coimter- 
claim  set  up  in  their  answer.  On  issues  sub- 
mitted, the  jury  rendered  the  following  ver- 
dict: 

"First  Are  the  defendants  indebted  to  the 
plaintiff  for  material  furnished;  if  so  in  what 
amount?  Answer:  $1,211.88.  Interest  from 
August  28,  1016. 

"Second.  Did  the  plaintiff  take  over  and  as- 
sume the  contract  made  between  one  Sprott 
and  the  defendants  concerning  the  furnishing  of 
framing   for    the    Burlington    school    building? 

"Third.  What,  If  any,  damages  have  the  de- 
fendants sustained  <4>y  reason  of  the  plaintiff's 
failure  to  comply  with  said  contract?    Answer: 


[1,2]  There  was  judgment  on  the  verdict 
for  plaintiff,  and  defendants,  the  contractors, 
appealed,  assigning  for  error  chiefly,  as  we 
understand  their  position,  that  plaintiff's 
reply  is  entirely  inconsistent  with  his  claim 
as  presented  in  the  original  complaint  and 
to  such  an  exteivt  that  plaintiff  should  be 
htid  estopped  from  maintaining  the  positions 
contained  therein.  It  is  well  understood  that, 
in  proper  instances,  a  party  to  a  suit  should 
not  be  allowed  in  the  course  of  litigation  to 
assert  and  maintain  radically  Inconsistent 
positions.  The  authorities  cited  by  appellant 
are  in  full  support  of  the  general  prindple 
contended  for  (Railway  v.  McCarthy,  96  U.  S. 
p.  258,  24  L.  Ed.  693;  First  National  Bank, 
eta,  y.  Dovetail,  etc,  Co.,  143  Ind.  pp. 
634-^38,  42  N.  E.  924),  and  a  recent  case  in 
our  own  court  (Brown  ▼.  Chemical  Co.,  165  N. 
C.  421,  81  S.  D.  463)  is  to  the  same  effect, 
though,  as  a  matter  of  pleading,  the  remedy 
is  by  motion  to  strike  out  the  offending  por- 
tions, and  usually  the  objection  will  not  be 
considered  after  verdict  6  Enc.  PI.  &  Pr.  pp. 
460-470. 

[3, 4]  On  perusal  of  the  proceedings  in  the 
present  Instance,  however,  we  are  of  opinion 
that  there  is  no  essential  Inconsistency  in 
plaintifTs  pleadings  or  In  the  evidence  offer- 
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ed  iB  snppoFt  of  his  datm.  In  Ots  conqplaint 
he  alleges  generally  that  he  sold  and  deliver- 
ed lumber  to  be  used  In  the  building;  that  it 
was  BO  used,  and  there  is  a  balance  due.  In 
the  reply,  reaffirming  the  general  ayermaoits 
of  the  comiAaint,  he  alleges  that,  the  lumber 
being  shipped  to  him,  he  paid  the  draft,  and, 
holding  the  bill,  he  delivered  the  lumber  for 
the  uses  stated,  and  that  he  did  this  for  the 
convenience  and  at  the  request  of  the  parties. 
Under  our  decisions,  this  would  give  him  the 
ownership  of  the  lumber  to  an  amount  suffi- 
cient to  protect  his  iMiyments.  Manufactur- 
ing Co.  T.  Tlemey,  133  N.  C.  p.  031,  45  S.  B. 
1026;  Dows  v.  Exchange  Bank,  91  U.  S.  p. 
618,  23  I*  Ed.  214.  And  In  either  aspect,  the 
Jury  having  found  that,  in  doing  this,  the 
plaintiff  did  not  take  over  or  assume  the  con- 
tract between  the  appellants  and  Sprott,  we 
see  no  reason  why  he  should  not  assert  his 
daim  as  materialman  for  the  balance  due  him 
on  his  account. 

There  was  ample  evidence  to  support  the 
verdict,  and,  in  our  opinion,  the  Jndgment  in 
plaintiff's  favor  should  be  affirmed.        > 

No  error. 

(174   N.    C.    441) 

KBRMODIiE  V.   EEBNODIjB  et  ax. 
(No,  32T.) 

(Supreme  Court  of  North  Carolina.     Oct.  81, 
1917.) 

1.  Etidbncb  «=»441(11)  —  Paboi,  Evidkncs— 
Action  bt  Fathek  on  Bond. 

In  a  suit  by  the  father  against  his  son  and 
daughter-in-law  on  a  bond',  executed  by  them, 
parol  evidence  was  admissible  to  show  that 
by  a  contemporaneous  oral  agreement  the  bond 
was  intended  to  answer  the  purpose  of  a  mem- 
orandnm  of  the  amount  stated  therein,  which 
was  only  to  be  accounted  for  as  an  advance 
upon  the  death  of  the  father,  provided  his 
father  left  him  suflScient  funds  for  tiiat  purpose. 

2.  Tbial,  9=3lO&— Obdkb  or  Aboumxnt— Die- 

CBETION    or   COUBT. 

The  order  of  argument  is  committed  to  the 
discretion  of  the  trial  judge,  except  when  de- 
fendant introduces  no  evidence  in  view  of  rule 
6, 164  N.  C.  663. 
Brown,  J.,  dissenting. 

Ajypeal  from  Superior  Court,  Alamance 
County;   Kerr,  Judge. 

Action  by  L.  L.  Kernodle  against  J.  D. 
Kemodle  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.   No  error. 

This  Is  an  action  on  the  following  bond: 
"$1,866.00. 

"One  day  after  date  we  jointly  promise  to 
pay  Xi.  L.  Kernodle  eighteen  hundred  and  sixty- 
six  dollars,  for  value  received.  This  October 
8   1907 

"'[Signed]    J.  D.  Kemodle.        [Seal.] 
"Cora  H.  Kemodle.    [Seal.]" 

The  defendants  In  their  answer  admitted 
the  execution  of  the  bond,  and  set  up  the  de- 
fense that  the  bond  was  Intended  to  answer 
the  purpose  of  a  memorandum  of  the  amount 
stated  therein,  which  was  only  to  be  acooimt- 
ed  for  by  J.  D.  Kemodle  as  an  advancement 
upon  the  death  of  his  father,  the  plaintiff. 


provided  sufficient  funds  shonld  be  left  to 
him  by  bis  ihther  for  that  purpose.  The  evi- 
dence of  the  defendants  in  support  of  their 
defense  was  objected  to-  by  the  idointiff,  and 
exception  taken  to  its  admission.  Both  par- 
ties introduced  evidence,  and  at  the  ooncln- 
sion  of  the  evidence  his  honor  held  that  the 
burden  of  proof  was  on  the  defendants,  and 
that  they  were  entitled  to  open  and  conclude 
the  argument  before  the  Jury,  to  which  plain- 
tiff excepted.  There  was  a  verdict  and  Judg- 
ment for  the  defendants,  and  the  plaintiff 
appealed. 

W.  H.  Carroll,  of  Burlington,  for  appellant 
J.  S.  Cook  and  J.  J.  Henderson,  both  of 
Graham,  S.  M.  Gattis,  of  Hillaboro,  and 
Parker  &  Long,  of  Graham,  for  appellees. 

AliliEN,  J.  [1]  We  have  ezan^ed  the  full 
and  complete  brief  of  the  learned  oounsd 
for  the  plaintiff,  discussing  the  admissibility 
of  parol  evidence  when  a  writing  Is  in  exist- 
ence relating  to  the  subject-matter,  but  we 
find  the  precise  question  presented  by  this 
record  has  been  heretoCore  decided  in  favor 
of  the  defendants,  and  we  rest  our  Judgment 
on  that  decision.  In  Kemodle  v.  Williams. 
163  N.  C.  476,  69  S.  E.  431,  34  U  B.  A.  (N.  S.) 
834,  the  plaintiff  was  the  same  as  in  this 
case,  and  the  defendants  Were  a  daughter 
and  her  husband,  while  in  the  present  action 
they  are  a  son  and  his  wife. 

The  action  was  on  a  bond  promising  to  pay 
money,  and  the  defense  that  after  the  pay- 
ment of  certain  amounts,  which  were  paid, 
that  the  remainder  of  the  b<»id  was  to  be 
accounted  for  in  a  settlement  of  the  father's 
estate  as  an  advancement,  and  was  not  to  be 
paid  unless  needed  for  the  payment  of  debts. 
It  was  held  that  parol  evidence  was  properly 
admitted  to  establish  the  defense,  one  of  the 
headnotes  being  as  follows: 

"The  father  sued  his  daughter  and  son-in-law 
to  recover  upon  a  bond  given  him  by  them  in 
a  certain  sum  due  one  day  after  date.  Held,  it 
was  competent  to  show  in  defense  by  parol  evi- 
dence that  by  a  contemporaneons  oral  agree- 
ment, the  defendants  were  to  pay  and  did  pay 
certain  amounts  upon  the  bond,  and  that  the 
balance  was  only  to  be  accounted  for  in  set- 
tlement with  the  father's  estate  as  an  advance- 
ment, and  that  no  actual  payment  thweof  was 
to  be  made  unless  needed  to  pay  debts  of  the 
estate." 

[I]  The  order  of  argument  before  the  Jury 
is  committed  to  the  discretion  of  the  trial 
Judge,  except  when  the  defendant  Introduces 
no  evidence,  and  his  acti(«  is  not  raviewaUe. 
Rule  6, 164  N.  a  663. 

No^rror. 

BROWN,  J.  (dissenting).  I  admit  that  the 
point  presented  by  this  appeal  is  id»itlcal 
with  that  presented  In  Kemodle  v.  WUIiams, 
163  N.  C.  476,  69  B.  E.  431,  34  I/.  R.  A  (N.  S.) 
034.  My  views  are  very  fully  and  Clearly 
presented  in  the  dissenting  opinion  by  Jus- 
tice Manning  in  that  case.  I  heartily  concur 
with  what  is  said  by  Jnatloe  Shepherd  hi 
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Hoffitt  ▼.  Ma^e8^  102  N.  C.  468,  »  8.  B.  380, 
that: 

"There  ta  •  *  •  too  great  a  tendency  to 
relax  the  well-settled  roles  of  evidence  against 
the  admissibility  of  parol  testimony  to  con- 
tradict, vary,  or  add  to,  the  terms  of  a  writ- 
ten contract" 


(174   N.    C.    4M) 

FARRINGTON  v.  McNBIUi.     (No.  854.) 

(Supreme  Court  of  North  Carolina.     Oct  SI, 
1917.) 

1.  EVIDKNCB     9=9441(11)     —     FUBTHSB     OkAIi 
AOBSEMXRT— PaBOL.   EVIDBROB. 

In  a  suit  upon  a  note,  parol  evidence  that  a 
farther  oral  agreement  was  made  that  if  the 
land  for  which  the  note  was  given  was  recovered 
by  a  person  named  the  note  was  to  be  paid, 
otherwise  not,  and  that  the  land  was  not  so  re- 
covered, was  admissible  to  show  that  the  note 
was  executed  upon  the  eondition  of  a  contingent 
cy  as  to  its  payment. 

2.  EVIDENCK    «=s>432    —    BlIXS    AND    N0TE8— 

Failube  of  Conbidbration. 
The  evidence  was  also  admissible  to  show 
the  failure  of  consideration. 
8.  Bnxs  and   Notes  «=s>498(4)— Consideka- 

nON — REBtrrTABLB    PEEBtrUPTION. 

A  note  under  seal  purports  a  consideration, 
but  such  presumption  is  rebuttable  as  between 
the  parties. 

Appeal  from  Superior  Court,  Ashe  Cknm- 
ty;  Harding,  Judge. 

Action  by  ilmiiia  Farrington  against  W.  S. 
McNdll.  Verdict  for  plalutUf,  and  defoidant 
appeals.    Krror. 

This  was  an  action  begun  before  a  Justice 
of  the  peace  to  recover  on  a  bond  for  $40 
and  interest,  dated  July  4,  1910,.  which  was 
tried  on  appeal  in  the  superior  court.  The 
Ixmd  was  as  follows: 

"$40.00.  Two  years  after  date  I  promise  to 
pay  Emma  Farrington  forty  dollars  for  value 
received  at  6  per  cent  per  annum,  it  being  pur- 
chase money  for  my  interest  in  the  land  known 
as  the  Josh  Cox  home  place. 
••July  4,  1910.  W.  S.  McNeilL    [Seal.] 

"Witness:   S.  S.  Bevis,  J.  P." 

The  execution  of  the  note  was  admitted. 
The  complaint  and  answer  were  verified. 
The  answer  averred  that: 

"At  the  time  of  the  execution  of  the  said 
note,  one  R  F.  Stafford  had  a  mortgage  upon 
the  lands  hereinafter  mentioned  and  claiming 
the  same,  and  also  W.  K.  Cox  had  a  claim  up- 
on said  land,  whidi  was  known  as  the  Jesse 
Cox  land,  and  the  plaintiff,  a  daughter  of  Josnua 
Cox,  deceased,  having  a  claim  on  said  land  as 
one  of  his  heirs,  the  defendant  executed  to  the 
plaintiff  the  note  sued  on  with  the  distinct  un- 
derstanding and  agreement  between  them  at  the 
time  of  the  execution  of  the  note,  and  as  a  part 
of   the  agreement,   that  this   defendant  should 

Siy  said  note  only  in  the  event  that  the  said 
lizabetb  Cox  recovered  said  land  as  against 
both  E.  F.  Stafford  and  W.  B.  Cox,  but  that 
the  said  Elizabeth  in  the  suit  brought  by  E.  F. 
Stafford  against  her  lost  said  land  as  shown  by 
the  record  of  the  judgment  in  the  superior  court, 
in  that  case,  and  this  defendant  pleads  said 
failure  of  consideration." 

The  plaintiff  objected  to  any  evidence  to 
show  any  oral  agreement  as  pleaded,  upon 
the  ground  that  it  would  vary  or  contradict 
the  written  Instnnnent     There  was  much 


evldenoe  in  support  of  this  allegation.  The 
court  charged  the  Jury  that  such  evidence 
"contradicts  the  terms  of  the  written  con- 
tract, and  is  incompetent,  and  the  Jury,  if 
tbey  believed  the  evidence,  should  answer 
the  issue,  '$40,  with  interest  from  July  4, 
1910,' "  verdict  for  the  idalntur.  Appeal  by 
defendant. 

T.  C.  Bowie,  of  Jefferson,  for  appellant. 
CTharles  B.  Spicer,  of  Jefferson,  for  appellee. 

CLARK,  C.  J.  [1]  "Where  the  contract 
sued  upon  contains  only  a  part  of  the  agree- 
ment between  the  parties,  it  is  competent 
to  show  the  other  part  by  parol  evidence." 
Faust  v.  Bohr,  167  N.  C.  3«0,  83  S.  B.  822; 
Bule  V.  Kennedy,  1«4  N.  0.  290,  80  S.  E.  445; 
Audit  Co.  V.  Taylor,  152  N.  C.  272,  67  S.  B. 
682;  Colgate  v.  Latta,  115  N.  C.  127,  20  S.  B. 
388,  26  L.  R.  A.  321.  This  evidence  was 
also  competent  to  show  that  the  note  sued 
upon  was  executed  upon  the  condition  of  a 
contingency  as  to  its  payment.  Hughes 
V.  Crooker,  148  N.  C.  318,  62  S.  B. 
429,  128  Am.  St  Rep.  006;  Pratt  T.  Chaffln, 
136  N.  C.  350,  48  S.  El.  768;  Quin  r.  Sexton, 
125  N.  C.  447,  34  S.  Bb  542;  Bresee  v.  Crump- 
t6n,  121  N.  C.  122,  28  S.  B.  351;  Penniman  v. 
Alexander,  111  N.  C.  427,  16  S.  B.  408. 

[2]  The  evidence  is  also  competent  to  show 
failure  of  consideration.  Martin  v.  Mask,  168 
N.  C.  444,  74  S.  B.  343,  41  L.  R.  A.  (N.  S.) 
641,  where  the  court  cited  several  authorities 
that  a  separate  parol  agreement  entered  into 
at  the  time  of  the  contract  is  competent  when 
it  does  cot  contradict  or  vary  the  contract, 
but  merely  tends  to  show  that  the  written 
contraot  was  only  a  part  thereof.  For.  in- 
stance, in  Braswell  v.  Pope,  82  N.  C.  67,  It 
was  held  competent  to  prove  that  notes  paya- 
ble In  money  were  to  be  surrendered  upon 
the  maker-  signing  a  Judgment  and  a  certain 
mortgage  as  security  for  the  money.  In 
Penniman  v.  Alexander,  111  N.  O.  427,  16 
S.  B.  408,  it  was  held: 

"The  maker  of  a  promissory  note  or  other 
similar  instrument,  If  sued  by  the  payee,  inay 
show  as  between  them  a  collateral  agreement 
putting  the  payment  upon  a  contingency." 

In  Evans  v.  Freeman,  142  N.  C.  61,  64  S.  B. 
847^  it  was  held  that  the  maker  of  a  note 
for  the  purchase  money  of  a  stock  feeder 
could  prove  by  parol  that  at  the  time  the 
note  was  given  It  was  agreed  that  it  should 
be  paid  only  out  of  the  sales  of  the  stock 
feeder,  and  in  Kernodle  t.  Williams,  153  N.  C. 
475,  68  S.  E.  431,  34  L.  R.  A.  (N.  S.)  934 
(just  reaffirmed  at  this  term  in  Kemodle  v. 
Kernodle,  93  S.  B.  966),  it  was  held  that  it 
was  "competent  to  prove  a  parol  agreement 
that  the  children  should  pay  only  so  much  of 
the  note  given  their  father  as  was  necessary 
to  pay  his  debts,  and  that  the  balance  should 
be  accounted  for  as  an  advancement,"  and 
further  it  was  said,  which  is  applicable  to 
this  case:  "The  evidence,  if  belleVed,  proved  a 
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total  failnre  of  consideration  as  to  the  note 
sued  on."  Carrington  v.  Waff,  112  N.  C.  119, 
16  S.  E.  1008.  In  Nlssen  v.  Mining  Co.,  104 
N.  C.  310,  10  S.  E.  512,  It  was  held  that  whUe 
parol  evidence  cannot  be  admitted  to  contra- 
dict or  vary  the  terms  of  a  written  contract. 
It  Is  competent  to  admit  parol  testimony, 
when  the  written  contract  does  not  Include 
the  entire  agreement  of  the  parties,  which 
was  partly  oral  and  partly  in  writing. 

In  this  case  the  agreement  so  far  as  the 
amount  and  rate  of  Interest  and  date  of 
payment  are  concerned  was  In  writing,  and 
put  in  evidence.  The  defendant  did  not 
offer  evidence  to  contradict  or  vary  this 
agreement  In  any  respect,  but  merely  to 
show  a  further  oral  agreement  that  If  the 
land  for  which  the  note  was  given,  and  which 
Stafford  was  seeking  to  recover,  was  re- 
covered by  him  In  such  suit,  that  In  such 
event  she  was  not  to  pay  the  note.  That  is, 
the  payment  of  the  note  was  made  dependent 
upon  a  condition  subsequent  that  the  liability 
was  defeasible  upon  the  happening  of  a  cer- 
tain event  which  has  since  occurred.  It  was 
competent  to  prove  such  collaterlal  agree- 
ment making  the  note  nonpayable  upon  a  con- 
tingency which  would  deprive  the  note  of 
all    consideration. 

[3]  It  Is  true  the  note  In  this  case  Is  under 
seal,  which  purports  a  consideration,  but 
such  presumption  Is  rebuttable,  as  between 
the  parties  thereto. 

Error. 


(a  W.  Vb.   39) 

THIRT  V.  BANNER  WINDOW  GLASS  00. 

(No.  3253.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  9,  1917.) 

(St/Utthut  htf  the  Court.) 

1.  COBPOBATIONS   «=>152  —   DbCLABATION    OF 

Dividends— AoTs  of  Stockholdebs— Stat- 
ute. 
While  by  section  39,  chapter  53,  of  the  Code 
of  1913  (sec.  2872),  the  board  of  directors  of  a 
corporation  is  the  only  governing  authority  au- 
thorized to  declare  dividends,  nevertheless, 
where  stockholders  and  directors  by  common 
consent  concur  in  the  management  and  control 
of  the  corporation,  such  action  of  the  stockhold- 
ers in  declaring  dividends,  the  rights  of  creditors 
being  in  no  way  involved,  is  not  an  invalid  cor- 
porate act,  and  the  corporation  is  bound  there- 
by. 

2.  cokpobations    <=»155(2)  —  dividbrds  — 
Right  of  Stockhoijjebs— Estoppei,. 

Though  a  dividend  so  declared  be  at  the 
time  in  excess  of  the  actual  net  profits  earned, 
the  rights  of  no  creditor  being  involved,  and  the 
corporation  being  solvent,  a  stockholder  can- 
not be  denied  bis  pro  rata  share  of  such  divi- 
dend, and  in  an  action  by  him  against  the  cor- 
poration therefor  the  supposed  illegality  of  such 
corporate  action  is  no  defense,  nor  is  such 
stockholder  estopped  in  such  action  by  the  fact 
that  he  has  been  paid  and  accepted  sums  in  the 
aggregate  less  than  his  pro  rata  share. 

8.   COBFOBATIONS  €=3l56(2)— RiOHT  OF  STOCE- 

Hoi,DKB8— Dividends. 
Where  a  stockholder  has  subscribed  and  paid 
for  stock  in  a  corporation,  be  cannot  there- 


after be  deprived  of  his  legal  right  to  partici- 
pate pro  rata  in  any  dividend  declared  by  the 
subsequent  arbitrary  action  of  directors  or 
stockholders  attempting  to  classify  stockhold- 
ers, not  provided  for  in  his  contract. 
4.  Appeal  and  Ebbob  ®=»999(1)— Kevikw — 
Questions  of  Fact. 
Where  the  pleadings  are  sufSdent  and  issue 
properly  Joined  thereon  and  the  issues  depend 
upon  the  evidence  it  is  error  for  an  appellate 
court  to  usurp  the  province  of  a  jury  by  un- 
dertaking to  determine  the  issue  and  to  pro- 
noimce  judgment  non  obstante  veredicto  or  oth- 
erwise. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Hector  Thlry  against  the  Ban- 
ner Window  Glass  Company,  b'rom  a  Judg- 
ment of  the  circuit  court,  on  plalntlfTs  ap- 
peal from  a  Judgment  of  the  intermediate 
court  of  the  county,  reversing  such  Judg- 
ment and  rendering  Judgment  for  plaintifr, 
defendant  brings  error.  Reversed  and  re- 
manded. 

T.  S.  Clark,  of  Charleston,  for  plaintiff  In 
error.  A.  M.  Belcher,  of  Charleston,  for  de- 
fendant in  error. 

MILLER,  J.  Writ  of  error  to  the  Judg- 
ment of  the  circuit  court  of  Kanawha  Coun- 
ty, pronounced  on  an  appeal  by  plaintifr 
from  the  Judgment  of  the  intermediate  court 
of  said  county,  reversing  its  Judgment,  and 
without  the  Intervention  of  a  Jury,  pro- 
nouncing the  Judgment  complained  of.  that 
plaintiff  recover  of  the  defendant  the  sum 
of  three  hundred  dollars,  the  amount  sued 
for,  with  interest  and  costa 

The  case  originated  in  a  Justice's  court, 
where  the  plaintiff  recovered  a  Judgment  for 
the  sum  sued  for.  On  the  trial  before  a 
Jury  in  the  intermediate  court  that  court  sus- 
tained defendant's  motion  to  strike  out  plain- 
tiff's evidence  and  directed  a  verdict  for  de- 
fendant 

The  cause  of  action  as  disclosed  by  the 
evidence  certified  from  the  intermediate 
court  was  the  balance  claimed  by  plaintiff  to 
be  due  him  on  a  50,  per  cent  dividend  on  the 
capital  stock  declared  by  defendant  on  July 
17,  1908.  Plaintiff  held  sixteen  shares  of  the 
par  value  of  $50.00  each,  which,  according  to 
bis  testimony,  he  purdbased  directly  from 
the  company  at  par  in  January,  1908,  when 
be  paid  down  $500.00  thereon,  and  the  bal- 
ance of  $300.00,  in  March  following,  but  ac> 
cording  to  the  evidence  of  the  bookkeeper  of 
the  company,  the  first  payment  was  made 
March  16,  1908,  and  the  second  a  week  or  so 
before  July  17,  1908,  so  that  he  had  fully- 
paid  for  the  stock  before  the  declaration  of 
the  dividends  tn  July. 

The  net  earnings  of  the  company  for  the 
year  preceding  the  declaration  of  the  divi- 
dend on  July  17,  1908,  according  to  the  tes- 
timony of  the  bookkeeper,  were  $13,015.92: 
the  capital  stock  outstanding,  approximately, 
$36,000.00.  The  company  obtained  its  duir- 
ter  under  the  general  law  July  12,  1907,  ao 
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that  tt  bad  been  In  buainess  only  about  a 
year  when  dividend  was  declated  In  July, 
1908,  and  according  to  his  evidence  the  stock 
had  been  subscribed  and  paid  for  by  the  sev- 
eral stockholders  between  those  dates. 

At  a  meeting  of  the  stockholders  held 
January  25,  1908,  a  resolution  appears  to 
have  been  adopted  to  the  effect  that  as  there 
were  stockholders  who  had  not  fully  paid  for 
their  stock  but  had  shown  a  willingness  to 
work  and  help  the  company  it  was  ordered 
that  If  they  were  then  ready  to  pay  therefor 
they  should  be  allowed  to  share  In  the  prof- 
its  made  during  the  "blast,"  or,  as  we  under- 
stand it,  the  current  working  year,  but  by 
amendment  to  the  original  resolution  it  was 
provided  that  stockholders  coming  in  after 
that  date  should  not  have  the  benefit  of  the 
resolution; 

Over  the  objection  of  the  defendant,  plain- 
tiff introduced  in  evidence  the  minutes  of  the 
meeting  of  the  stockholders  held  on  July  17, 
1908,  presided  over  by  the  president  of  the 
company,  showing  the  reading  of  the  month- 
ly statement,  and  the  minutes  of  the  previous 
meeting  of  the  board  of  directors,  and  show- 
ing also  that  after  the  reading  of  said  min- 
utes, and  on  motion  of  one  of  the  stockhold- 
ers the  recommendation  of  the  board  of  di- 
rectors to  declare  a  dividend  of  30  per  cent 
was'rejected  by  a  majority  of  the  votes,  and 
on  motion  of  another  stockholder  it  was  oi^ 
dered  that  a  dividend  of  60  per  cent  be  de- 
clared, of  which,  according  to  the  language 
of  the  minutes,  "15  per  cent  to  be  paid  in 
cash,"  and  35  per  cent  when  the  company 
was  able  to  pay  the  same,  "leaving  35  per 
cent  to  be  used  as  working  capital  and  be- 
adde  to  reserve  a  fund  of  $1,000.00  to  be  ap- 
plied on  bonds  when  necessary." 

This  corporation  was  organized  by  the 
glass  workers  and  their  purpose  seems  to 
have  been  to  operate  It  on  a  sort  of  co-opera- 
tive plan,  by  which  they  would  receive  regu- 
lar wages,  and  divide  the  net  profits  at  the 
end  of  the  year.  The  dividend  in  question 
was  the  first  to  be  declared  after  the  organ- 
ization, and  although  there  seems  to  have 
been  a  board  of  directors  the  stockholders 
appear  to  have  overridden  the  action  of  the 
board  and  the  business  of  the  company  seems 
to  have  been  tmder  their  direct  supervision 
and  control. 

With  respect  to  the  execution  of  the  order 
declaring  the  dividend  the  bookkeeper  testi- 
fied that  by  direction  of  the  president  and 
pursuant  to  the  resolutions  referred  to,  be 
paid  to  the  stockholders  by  way  of  dividends 
sums  in  proportion  to  the  amount  of  stock 
held  by  them,  and  the  time  it  was  subscribed 
or  paid  for,  in  three  Installments,  the  first 
In  July,  the  second  in  December,  1908,  and 
the  third  on  April  10,  1909,  and  that  the  to- 
tal amount  paid  plaintiff  on  this  basis  was 
$71.66,  and  that  on  this  basis  practically  the 
whole  amount  of  the  ascertained  profits  as  of 
July,  1908,  were  distributed  to  the  stockhold- 
ers.    The  stock  sold  during  the  year  1908, 


and  up  to  July,  1908,  was  $12,000.00,  or  one 
third  of  the  total  capital  stock  of  $36,000.00. 
The  record  shows,  also,  that  plaintiff  ac- 
cepted the  payments  of  dividends  made  him 
without  objection,  that  afterwards  he  was 
elected  and  until  a  short  time  before  the 
bringing  of  this  suit  served  as  a  director  of 
the  company,  and  shared  in  the  distribution 
of  dividends  for  subsequent  years,  and  liad 
some  knowledge  at  least  of  the  business  of 
the  company,  and  participated  in  the  con- 
duct of  the  business  as  bad  other  stocUiold- 
era  and  directors. 

On  the  record  thus  presented  three  grounds 
of  error  are  relied  on  for  reversal:  First 
the  declaration  of  the  dividend  was  illegal 
and  void,  because,  (a)  the  board  of  directors 
alone  are  authorized  to  declare  dividends; 
(b)  the  amount  of  the  dividend  declared  was 
in  excess  of  the  net  profits;  (c)  the  sum  so 
applied  was  a  part  of  the  capital  account  of 
the  company ;  second,  that  plaintiff  is  estop- 
ped by  his  conduct  in  accepting  the  dividends 
paid  him  in  1908,  and  in  the  subsequent 
years,  and  by  his  conduct  as  a  director,  and 
by  not  making  demand  for  the  amoimt  al- 
leged to  be  due  him  on  the  dividend  declared 
in  July,  1908,  unUl  September  29,  1913 ;  third, 
that  the  circuit  court  pronounced  the  Judg- 
ment complained  of  sponte  sua  without  the 
intervention  of  a  Jury  and  contrary  to  law. 

[1]  On  the  first  point  it  Is  true  as  a  gen- 
eral rule,  as  provided  by  section  39,  chapter 
53,  of  the  Code  (sec.  2872),  that  the  board  of 
directors,  the  governing  body  of  a  corpora- 
tion, alone  is  authorized  to  declare  dividends. 
But  with  respect  to  the  defendant  corpora- 
tion, the  stockholders,  by  common  consent 
were  permitted  to  participate  directly  in  the 
management  and  control  of  the  corporation, 
and  the  declaration  of  the  dividend  by  the 
resolution  of  July,  1906,  was  participated  In 
by  stockholders  and  directors,  and  the  order 
was  executed  by  the  president  and  other  offi- 
cers in  payment  thereof.  As  the  rights  of  no 
creditors  are  now  in  any  way  Involved,  the 
defendant,  we  think,  is  estopped  to  deny  the 
validity  of  such  corporate  action ;  the  board 
of  directors  it  must  be  assumed  accepted  the 
action  of  the  stockholders,  and  the  corpora- 
tion must  be  regarded  as  bound  thereby.  8 
Cook  on  Corporations  (7th  Bd.)  section  712. 

[2]  And  with  respect  to  the  other  branches 
of  this  proposition,  that  the  dividend  declar- 
ed was  in  excess  of  the  net  profits,  and  was 
an  impairment  of  the  capital  stock  of  th( 
company,  it  seems  sufiident  to  answer  that 
the  rights  of  no  creditor  are  involved;  the 
company  was  solvent  and  practically  had  no 
debts.  And  as  against  a  stockholder  who 
was  denied  his  pro  rata  share  of  the  divi- 
dend declared,  the  defendant  cannot  Justify 
its  action  on  the  ground  of  its  illegal  action. 
Stoddard  v.  Sbetucket  Foimdry  Co.,  34  Conn. 
542;  McDonald  v.  Williams,  174  U.  S.  397,  19 
Sup.  Ct  743,  43  li.  Bd.  1022. 

On  the  second  proposition.  Involving  th« 
question  of  estoppel,  we  do  not  think  the 


Digitized  by 


Google 


960 


93  SOUTHEASTISaN  BSPOBTEB 


(W.Va. 


principles  of  estoppel  can  be  applied.  Trne, 
tbe  plaintiff  was  paid  and  received,  uppar- 
ently  without  objection,  the  amount  of  the 
dividend  apportioned  by  the  president  and 
secretary  to  his  stock,  but  the  sum  paid  him 
was  not  his  full  pro  rata  share,  and  his  de- 
mand and  right  of  action  against  the  com- 
pany stiU  remains,  unless  discharged  in  some 
lawful  way. 

[3]  There  Is  nothing  in  our  statute  author- 
izing such  classification  of  stockholders  for 
the  distribntlon  of  dividends,  as  was  attempt- 
ed in  this  case.  Presumably  every  stock- 
holder Is  entitled  to  share  equally  according 
to  the  shares  held  by  him  in  the  distribution 
of  dividoids,  and  cannot  be  denied  this  right 
by  the  arbitrary  action  of  stockholders  or  di- 
rectors. If  plaintiff  was  a  stockholdo:  July 
17,  1908,  he  was  the  equitable  ownor  of  a 
iwoportlonate  amount  of  the  capital  or  as- 
sets of  the  corporation,  and  in  any  llqnlda- 
tioQ  of  its  business,  would  have  been  entitled 
to  i>artlclpate  in  the  profits  or  losses  in  pro- 
portion to  the  shares  held  by  him,  unless  con- 
trolled by  contract  denying  him  that  right 
There  is  no  doubt  that  there  may  be  a  clas- 
sification of  stockholders,  such  as  common 
and  preferred,  and  that  their  rights  and  In- 
terests may  be  fixed  in  advance  of  contract 
but  the  authorities  hold  that  without  notice 
or  some  proviso  of  the  contract  a  stockholder 
cannot  be  deprived  of  the  rights  and  benefits 
which  his  contract  calls  for  or  implies.  Hel- 
11  well  on  Stock  and  Stockholders,  section  316 ; 
Jones  V.  Terre  Haute  &  Richmond  B.  Ck>., 
67  N.  Y.  196,  and  cases  dted. 

It  Is  not  shown  that  plaintiff  knew  any- 
thing about  the  resolution  of  the  stockholders 
of  January  26, 1908.  Besides  if  he  subscribed 
for  his  stock  prior  to  that  date  and  was  then 
ready  to  pay  the  balance,  he  would  have  been 
within  the  terms  of  the  resolution  entitling 
him  to  share  In  the  profits.  Mr.  Helllwell, 
In  the  section  cited,  after  referring  to  the 
right  to  classify  stockholders,  says :  "Where, 
however,  there  Is  an  attempt  to  divide  the 
shares  of  the  corporation  into  classes,  con- 
ferring different  forms  and  degrees  of  rights, 
after  the  shares  have  been  subscribed  for  or 
purchased,  there  is  a  material  alteration  of 
the  contract  to  which  the  subscriber  or  pur- 
chaser has  become  a  party.  The  contract  of 
membership  involves,  as  essaitial  dements 
thereof,  the  par*  value  of  the  shares  and  the 
relative  rights  touching  corporate  manage- 
ment and  control.  Unless,  therefore,  consent 
to  an  alteration  of  the  contract  is  given,  or 
the  power  to  alter  the  relative  rights  con- 
ferred by  the  ownership  of  shares  has  been 
reserved  prior  to  the  date  of  the  subscrip- 
tion or  purchase  in  such  manner  as  to  be- 
come a  part  of  the  contract,  the  corporation 
possesses  no  power  to  discriminate  between 


its  various  raembersL  Where,  tbeiefore,  the 
issue  of  capital  stock  is  all  of  <me  class,  div- 
idends must  be  declared  to  all  shareholders 
la  itrojportlon  to  their  respective  holdings. 
And,  further,  where  the  corporation  has  is- 
sued boUi  common  and  preferred  stock,  the 
divldmd  declared  to  the  holders  of  one  of 
such  classes  must  be  proporticmal.  Hiua,  a 
declaration  of  a  dividend  up<m  all  diares  la- 
sued,  with  the  exception  of  certain  shares 
held  by  a  party  specified  by  the  resolution, 
where  such  party  is  in  the  same  class  as  tbe 
others  to  whom  the  dividend  is  paid.  Is  void 
for  discrimination."  The  same  doctrine  is 
laid  down  with  even  more  precision  in  2 
Oook  on  Oorporatlons  (7th  Bd.)  section  510. 
and  cases  dted.  There  can  be  no  doubt  we 
think  that  under  the  general  role  plaintiff 
was  entitled  to  share  pro  rata  with  all  other 
stockholders  who  held  stock  at  the  date  of 
the  dividend.  It  Is  argued,  however,  that  the 
rlf^ts  and  interests  of  other  stoc^Jx^ers 
have  been  prejudiced  by  the  action  and  con- 
duct of  plaintiff.  If  so,  the  record  does  not 
show  It.  It  may  be  that  the  dividends  for  the 
subsequent  years,  shared  in  by  plaintiff  per- 
haps, were  slightly  increased,  but  that  fact 
could  not  work  injury  prejudicial  to  stock- 
holders, and  the  rights  of  creditors,  not  Inter- 
vening, or  being  in  any  way  Injuriously  af- 
fected this  fact  becomes  unimportant  Olie 
underlying  principle  of  estoppel  la  that  some 
one  must  have  been  Injured  or  prejudiced  by 
the  actl(»i  or  conduct  of  the  one  asserting 
a  right  against  him.  Nothing  of  the  kind  ap- 
pears in  this  case  to  preclude  the  piainHir 
from  asserting  and  prosecuting  his  rights 
against  the  defendant  corporation. 

[4]  The  third  and  last  point  of  error  relied 
on  for  reversal  we  think  is  well  founded.  The 
Judgment  of  the  Intermediate  court  reversed 
by  the  drcuiik  court  was  based  on  a  directed 
verdict  after  the  lower  court  had  <»  motloa 
of  defendant  excluded  the  plain tifTs  evidence. 
Tile  law  Is  well  settled  that  when  the  plead- 
ings are  suffldent  and  Issue  properly  Joined 
thereon,  and  the  case  depends  on  those  issues, 
the  court  usurps  the  province  of  the  Jury  by 
pro&oundng  Judgment  non  obstante  veredic- 
to, or  otherwise.  Holt  v.  Otis  Elevator  Cou, 
90  S.  E.  :«3,  L.  K.  A.  1917A,  119*. 

True  as  argued  by  plalntlfTs  counsel  a  mo- 
tion to  strike  out  the  evidence  was  quoad 
that  motion  equivalent  to  a  demurrer  there- 
to ;  but  neither  the  trial  court,  nor  tbe  appel- 
late court  could  do  more  than  act  f&vorably 
or  adversely  thereon ;  if  overruled,  the  court 
could  not  proceed  to  Judgment  without  giv- 
ing the  (^posite  party  the  rlf^t  to  introduce 
his  evidence. 

Our  opinion,  therefore^  Is  to  reverse  the 
Judgment  and  to  remand  the  action  to  the 
drcnlt  court  for  farther  prooeedlnga, 


Digitized  by 


Google 


N.C.) 


HATJSBR  V.  FOnSYTH  FURNITURE  CO. 


961 


(174    N.    C.    463) 

HAUSER  T.  FORSYTH   FURNITURE   CO. 
(No.   360.) 

(Supreme   Court   of  North   Carolina.     Nov.   7, 
1917.) 

1.  Mastbb  and  Sebvant  «=»265(16)  —  Injtj- 
BiES  TO  Sebvant  — MiNOB  — Statute— Pbk- 

SUMPTIONB. 

In  an  action  for  personal  injuries  to  a  minor 
employed  by  defendant  contrary  to  Reviaal  1908, 
i  1981b,  former  is  presumed  incapable  of  cod- 
tiibutory  negligence. 

2.  Appeal   and    Ebbob   <S=>1067  —  Pbbscmp- 
TioN  Against  Minor's  Coijtribtjtobt  Neq- 

LIGBNCE— iNSTBTJCnONS. 

In  action  for  personal  injuries  to  a  minor 
employed  by  defendant  contrary  to  Revisnl  1908, 
8  1981b,  omission  to  instruct  jury  that  minor  is 
presumed  incapable  'of  contributory  negligence 
18  reversible  error. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;    Adams,  Judge. 

Action  by  James  Hauser,  by  Itis  next 
friend,  Sallie<  Hauser,  against  the  Forsyth 
Furniture  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  New  trial  or- 
dered. 

The  action  was  to  recover  damages  for 
physical  injuries  suffered  by  plaintiff,  a  mi- 
nor, when  in  the  company's  factory  as  an 
employe,  contrary  to  the  provisions  of  the 
statute  (Pell's  Rerlsal,  {  1981b),  and  at- 
trllnited  also  to  positive  negligence  on  the 
part  of  defendant  On  denial  of  liability  and 
plea  of  contributory  negligence,  the  Jury  ren- 
dered the  following  verdict: 

"(1)  Was  the  plaintiff  at  the  time  of  his  al- 
leged injury  under  13  years  of  age,  as  alleged 
in  the  complaint?    Answer:   Tea. 

"(2)  Was  the  plaintiff  injured  by  the  negli- 
gence of  the  defendant  as  alleged  in  the  com- 
plaint?   Answer:   Yes. 

"(3)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  injury  as  alleged  in  the  an- 
swer?   Answer:  Yes. 

"(4)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  Nothing." 

Judgment  on  the  verdict  for  defendant, 
and  plaintiff  appealed,  assigning  for  error 
the  charge  of  his  honor  on  the  question  of 
contributory  negligence  as  follows: 

"If  you  find  from'  the  evidence  that  the  plain- 
tiff was  forbidden  by  Dorse  as  the  servant  of 
defendant  to  swing  from  the  safety  rod  on  the 
elevator,  and  that  he  intentionally  or  knowingly 
disobeyed  the  order  and  attempted  to  catch  bold 
of  the  safety  rod  while  the  elevator  was  In  mo- 
tion, and  fell,  and  was  thereby  injured,  you  will 
find  that  the  plaintiff  was  negligent.  And  if 
you  further  find  that  he  would  not  have  been 
Injured  if  he  bad  not  disobeyed  the  instructions, 
then — nothing  else  appearing — his  disobedience  of 
orders  would  be  deemed  to  be  the  proximate 
cause  of  his  injury,  and  in  that  event  you  would 
answer  the  third  issue  'Yes.' " 

J.  0.  Wallace  and  Hastings,  Stephenson  & 
Whicker,  all  of  Winston-Salem,  for  appel- 
lant. Manly,  Hendren  &  Womble,  of  Wln- 
ston-Salem-,  for  awellee. 


HOKE.  J.     [1]  It  was  admitted  oa  the 
h<>aring  that  the  plaintiff,  at  the  time  be 


was  injured,  was  not  serving  in  the  capacity 
of  apprentice,  and  this  being  true,  it  is  es- 
tablished by  the  verdict  that  plaintiff  has 
been  Injured  by  the  negligence  of  defendant 
company  when  he  was  at  their  factory  as 
an  employe,  contrary  to  the  provisions  of 
our  statute  law  (Pell's  Revlsal,  i  19Slb),  and 
that  recovery  has  been  denied  on  the  ground 
of  contributory  negligence.  It  is  recogniz- 
ed with  us  that  the  defense  of  contribu- 
tory negligence  in  proper  instances  may 
be  available  in  these  cases,  but  it  also 
clearly  held  that  the  presumption  is  against 
It,  and  that,  where  a  minor  is  injured  when 
serving  as  an  employe  contrary  to  the  provi- 
sions of  the  statute,  the  court  should  instruct 
the  Jury  in  this  or  some  equivalent  terms 
that  the  evidence  should  be  considered  and 
the  issue  determined  in  view  of  such  pre- 
sumption. Pettlt  V.  Railroad,  156  N.  O.  119, 
128,  72  S.  E.  196 ;  Leathers  v.  Tobacco  Co., 
144  N.  C.  830,  57  S.  E.  11,  9  I*  R.  A.  (N.  S.) 
849;  Rolin  v.  Tobacco  (3o.,  141  N.  C.  300,  53 
S.  B.  891,  7  L.  R.  A.  (N.  S.)  336,  8  Ann.  Cas. 
638.  In  Leathers'  Case,  supra.  It  was  directly 
held  that: 

"Under  the  age  prohibited  by  statute,  the  pre- 
sumption is  that  the  child  injured  while  work- 
ing m  a  factory  or  manufacturing  establishment 
is  Incapable  of  contributory  negligence,  subject 
to  be  overcome  by  evidence  in  rebuttal  under 
proper  instructions  from  the  court." 

And  in  Rolln's  Case  on  this  subject: 

"A  cliild  under  12  years  of  age  is  presumed 
to  be  incapable  of  so  understanding  and  ap- 
preciating dangers  from  the  negligent  act,  or 
conditions  produced  by  others,  as  to  make  him 
guilty  of  contributory  negligence.  Contributory 
negligence  on  the  part  of  a  child  is  to  be  meaa- 
ured  by  his  age  and  bis  ability  to  discern  and 
appreciate  the  circumstances  of  danger.  He  is 
not  chargeable  with  the  same  degree  of  care  as 
an  experienced  adult,  but  is  only  required  to  ex- 
ercise such  prudence  as  one  of  his  age  may  be 
expected  to  possess ;  and  this  is  usually,  if  not 
always,  when  the  child  is  not  wholly  irresponsi- 
ble, a  question  of  fact  for  the  jury. ' 

And  In  the  case  of  Pettlt  v.  Railway,  supra. 
Associate  Justice  Allen  gives  a  full  and  care- 
ful synopsis  of  several  decisions  of  the  court 
on  the  subject,  Including  Starnes  v.  Manu- 
facturing (30.,  147  N.  C.  563,  61  S.  E.  525,  17 
L.  R.  A,  (N.  S.)  602,  15  Ann.  Cas.  470,  and 
others,  and  closes  with  the  statement  rele- 
vant to  this  question: 

"That  in  addition  to  the  usual  presumption 
against  contributory  negligence,  there  is  a  pre- 
sumption that  the  child  has  not  the  capacity  to 
appreciate  the  dangers  of  his  employment.  That 
this  presumption  may  be  rebutted." 

[21  From  a  perusal  of  these  decisions  It 
will  appear  that  a  presumption  against  con- 
tributory negligence  in  cases  of  this  char- 
acter Is  recognized  with  us  as  an  essential 
feature  of  the  doctrine  of  contributory  neg- 
ligence, and  a  charge,  therefore,  which  fails 
to  make  any  reference  to  it,  but  instructs 
the  Jury  Just  as  In  cases  of  adults,  should  be 
held  for  reversible  error.    It  is  not  a  mere 
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omission  In  reference  to  a  "subordinate  fea- 
ture of  the  cause  or  some  particular  phase 
of  the  testimony,"  but  is  to  be  considered  as 
a  "substantive  defect,"  which  may  be  raised 
by  an  exception  properly  entered  and  requir- 
ing that  the  issue  be  submitted  to  another 
jury.  The  general  position  applicable  has 
been  stated  In  the  recent  case  of  State  v. 
Merrick,  171  N.  C.  788,  795,  88  S.  E.  601,  505, 
as  follows: 

"And  further,  the  authorities  are  at  one  in 
holding  that,  both  in  criminal  and  civil  causes, 
a  judge  in  hia  charge  to  the  jury  should  present 
every  subiitantial  and  esseutial  feature  of  the 
case  embraced  within  the  issue  and  arising  on 
the  evidence,  and  this  without  any  special  prayer 
for  instructions  to  that  effect  Charged  with 
the  duty  of  seeing  that  impartial  right  is  admia- 
istered,  it  is  a  requirement  naturally  incident  to 
the  great  office  he  holds  and  made  imperative 
with  us  by  statute  law.  Revisol,  535:  'He  shall 
state  in  a  plain  and  correct  manner  the  evidence 
in  the  case  and  explain  the  law  arising  thereon,' 
and  a  failure  to  do  so,  when  properly  presented, 
shall  be  held  for  error.  When  a  jud^e  has  done 
this,  charged  generally  on  the  essential  features 
of  the  case,  if  a  litigant  desires  that  some  sub- 
ordinate feature  of  the  cause  or  some  particular 
phase  of  the  testimony  shall  be  more  fully  ex- 
plained, he  should  call  the  attention  of  the 
court  to  it  by  prayers  for  instructions  or  other 
proper  procedure ;  but,  as  stated,  •  •  ♦  the 
]udge  is  required  to^ve  correct  charge  con- 
cerning it.  State  V.  Foster,  130  N.  C.  666  [41 
S.  E.  284,  89  Am.  St.  Rep.  876] ;  State  v.  Bnr- 
ham,  82  Mo.  67;  Carleton  v.  State.  43  Neb. 
373  [61  N.  W.  699);  Simmons  v.  Davenport, 
140  N.  C.  407  [53  S.  E.  225]." 

For  the  error  Indicated,  the  plaintiff  Is  en- 
titled to  a  new  trial,  and  it  is  so  ordered. 

New  trlaL 

CliARK,  C.  J.  (concurring  in  result). 
Laws  1907,  c.  463  (Pell's  Revlsal,  {  1981b). 
raised  the  age  within  which  a  child  cannot 
be  employed  in  a  factory  by  providing  that 
between  the  age  of  12  and  13  no  child  can  be 
employed  in  a  factory  except  when  an  ap- 
prentice, "and  only  then  after  having  attend- 
ed school  4  months  in  the  preceding  12 
months."  In  this  case  it  was  admitted  that 
the  child  Injured  was  not  serving  in  the  ca- 
pacity of  an  apprentice,  and  the  verdict 
determines  that  he  was  under  the  age  of  13, 
and  that  he  was  Injured  by  the  negligence  of 
the  defendant.  Upon  this  verdict  and  ad- 
mission I  thlnl:  that  judgment  should  be  en- 
tered upon  the  verdict,  but  for  the  fact  that 
no  damages  were  assessed,  and  that  the  case 
should  go  back  upon  the  issue  as  to  the 
quantum  of  damages  only.  The  same  chap- 
ter 463,  II  3  and  5,  Ii«ws  1907  (Pell's  Revlsal, 
I  3362),  make  any  mlllowner,  superintendent, 
or  manufacturing  establishment  which  "shall 
knowingly  and  willfully  violate"  the  law  in 
regard  to  working  children  under  the  age 
limited  by  the  statute  "guilty  of  a  misde- 
meanor, and  upon  conviction  he  shall  be  pun- 
ished at  the  discretion  of  the  court"  As  the 
offense  committed  here  by  the  defendant  is 
a  crime  under  the  laws  of  the  state.  It  would 
seem  dear  beyond  all  controversy  that  con- 
tributory negligence  can  be  no  defense,  and 


that  the  defendant  is  liable  for  any  damage 
caused  to  one  In  his  employment  when  such 
employment  is  Indictable.  I  concur  that  it 
was  error,  in  any  aspect,  to  submit  the  caae 
to  the  Jury  upon  the  defense  of  contributory 
negligence,  In  the  same  terms  as  if  the  party 
Injured  were  of  the  age  of  legal  discretion 
and  was  legally  in  the  employment  of  the  de- 
fendant To  do  tlds  rirtnally  repeals  tlie 
statute  which  makes  such  em^doyment  a 
crime  by  putting  those  of  adequate  age  and 
those  within  the  prohibited  age  upon  the 
same  basis.  But  the  law  goes  further.  The 
defendant  was  committing  a  crime  when  be 
exposed  the  plaintiff  within  the  prohibited 
age  to  the  danger  whereby  he  was  Injured- 
It  Is  not  therefore  a  matter  of  contributory 
negligence,  nor  even  of  negligence  on  the 
part  of  the  defendant  There  can  be  logi- 
cally and  justly  but  one  inquiry,  and  that  la 
the  amount  of  damage  sustained  by  the  diild 
when  thus  exposed  by  the  defendant  to  in- 
jury in  violaticm  of  the  penal  law. 

It  is  very  hard  to  get  away  from  the  In- 
fluence of  tiie  common  law  under  which  wo- 
men and  children  had  no  rights  which  the 
stronger  were  compelled  to  re^)ect  The 
"common  law"  was  the  general  law  of  EJng- 
land  as  distinguished  from  countless  local 
customs,  and  was  simply  and  necessarily 
"judge-made"  law,  formulated  in  a  rude  and 
barbarous  age.  There  were  no  lawyers  in 
England  till  1291  (Ridge's  Cans.  Law  of  Eng. 
245),  and  down  to  the  Protestant  Reformation 
under  Henry  VIII  the  judges,  with  the  ex- 
ception of  a  few  laymen,  were  usually  eccle- 
siastics, who  were  of  course  (Jathollc  priests, 
for  there  were  no  other  clergy.  Maltland  and 
Montague,  Eng.  Legal  History  (Colby  Ed.) 
p.  97.  Bracton  and  almost  all  the  other  law- 
writers  of  the  formative  iieriod  of  the  com- 
mon law  were  in  church  orders,  and  the 
Lord  Chancellors  were  blshc^s  or  archbishops 
(with  the  exception  of  one  woman.  Eleanor 
of  Provence)  almost  without  a  break  tUI  the 
Reformation.  The  first  Lord  Chancellor  who 
was  appointed  from,  the  outside  (Sir  Robert 
Boutchler,  in  1341)  was  a  soldier,  and  not  a 
lawyer. 

The  Catholic  Church  which  bad  begun  some 
centuries  before  to  require  celibacy  to  some 
extent  of  its  clergy  made  this  an  absolute 
requirement  by  order  of  Pope  Gregory  VII 
(Hlldebrand)  In  1075  shortly  after  the  Nor^ 
man  Conquest,  and  It  could  hardly  be  expect- 
ed that  the  common  law  which  so  largely 
was  created  by  unmarried  priests  (the  judges 
of  England)  should  have  woven  Into  It  an 
adequate  consideration  of  the  rights  of  wo- 
men and  children.  Indeed,  It  is  not  too 
much  to  say  that  all  social  progress  has 
been  by  modification  or  repeal  of  the  judge- 
made  "common  law"  of  those  centuries.  In 
Chaucer's  (Janterbury  Tales,  the  "Gierke's 
Tale"  (I.  e.,  the  priest)  narrates  the  story  of 
the  "patient  Griselda,"  who  for  ages  has 
been  the  model  wife  in  the  view  of  those  who 
believe   in    the   unrestricted   supremacy   of 
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man  nnd  the  ntter  subjection  and  effacement 
of  wonieo  and  children.  When  she  was  told 
hy  her  husband  that  be  would  take  the  life 
■of  their  only  son,  wltliout  demur  she  patlent- 
Jy  replied, 

'"Ye  ben  my  lord,  do  with  your  owen  thing, 
Kigbt  as  you  list,  asking  no  rede  of  me.   •   *  • 
'Wherefore   I  you  pray  Do  your  pleasaunce." 

This  was  written  iu  the  last  quarter  of  the 
fourteenth  century,  and  to  some  extent  may 
have  expressed  the  views  of  the  priest — 
Judges  who  were  then  making  the  common 
law  of  England.  This  was  certainly  the  law 
■of  Rome  in  Its  earlier  and  ruder  days.  Aft- 
^r  the  Protestant  Reformation,  when  the 
Judges  were  usually  lawyers,  they  were  large- 
ly governed  by  precedent  as  now,  and  the 
-dominant  class  In  England  being  the  employ- 
log  class,  the  employed  had  slight  recogni- 
tion in  the  law.  In  that  excellent  book  "A 
Oentury  of  Law  Reform"  it  Is  pointed  out 
tliat  for  a  long  time  the  wages  of  labor  were 
prescribed  by  the  law  made  by  the  nobility 
and  other  landowners,  and  it  was  a  hang- 
ing offense  for  an  employs  to  exact  more 
than  the  prescribed  wages  or  to  unite  with 
bis  fellows  to  request  an  increase  of  pay.  A 
labor  union  untU  very  recent  years  was  a 
conspiracy  under  the  laws  in  England. 

We  cannot  go  back  to  the  ideas  formulat- 
ed by  such  Judges,  and  <even  by  the  parlia- 
ments of  those  days,  to  Interpret  a  statute 
made  in  a  free  country  in  the  twentieth  cen- 
tury under  which  it  is  an  indictable  oftense 
to  employ  a  child  xm&er  the  sped  fled  age, 
which  would  rob  him  of  the  birthright  of 
youth  and  expose,  him  to  dangers  which  are 
In  law  beyond  his  years  to  comprehend. 
When  a  child  Is  thus  employed  contrary  to 
an  act  which  makes  it  an  indictable  offense, 
It  is  a  misinterpretation  of  the  law  to  say 
that  he  can  be  guilty  of  ^contributory  negli- 
gence. Indeed  it  is  not  es.sential  to  show 
that  the  employer  has  been  guilty  of  negli- 
gence. The  fact  that  knowingly  and  in  vio- 
lation of  law  he  is  illegally  exploiting  the 
child  makes  the  employer  as  to  that  employ- 
ment a  criminal  (Revisal,  S  3362),  and  he  is 
liable  civilly  for  all  injury  that  may  come 
to  the  child  in  the  course  of  his  employment 
while  thus  Illegally  employed.  Nay,  more,  if 
the  child  is  killed,  the  employer  is  not  only 
liable  for  damages,  but  for  manslaughter, 
one  form  of  which  Is  defined  to  be : 

"If  one  unintentionally  kills  another,  without 
malice,  in  doing  an  unlawful  act  not  amount- 
ing to  felony  nor  naturally  dangerous  to  life." 
21  Cyc.  761;  State  v.  Hall,  132  N.  G  1094, 
44  S.  E.  563. 

If  the  act  was  known  to  the  defendant  to 
be  likely  to  cause  death  or  serious  bodily 
harm,  although  no  deadly  weapon  is  used, 
such  unintentional  killing  is  murder,  or  if  the 
act  is  done  while  engaged  in  the  commission 
of  some  other  felony,  it  is  murder.  21  Cyc. 
76%  and  cases  there  cited. 

The  statutes  of  to-day  are  the  formulated 


legal  expression  of  the  will  of  the  people  of 
this  day  and  generation,  and  they  must  be 
construed  in  that  light  and  not  according  to 
the  views  of  the  priests  and  other  Judges, 
whether  laymen  or  lawyers,  whose  decisions 
created  the  "common  law"  under  which  wo- 
men, children,  and  laborers  were  alike  sub- 
merged. Under  our  statute  it  was  indict- 
able for  this  defendant  to  employ  this  child. 
The  child  was  injured  in  that  employment 
The  defendant  cannot  defend  himself  from 
liability  upon  the  ground  that  the  child  con- 
tributed to  his  own  injury.  It  was  to  pre- 
vent giving  the  child  the  oi^rtunity  to  con- 
tribute to  his  own  injury  and  to  forbid  the 
employer  opportunity,  by  bis  negligence,  to 
injure  the  child,  that  the  statute  was  enajcted. 
If  this  were  not  so  the  statute  is  useless, 
and  does  not  express  the  motive  and  cause 
of  its  enactment.  The  world  moves  on  to  a 
higher  plane,  and  the  law  must  move  with  it, 
to  a  Juster  and  a  clearer  regard  of  the  rights 
of  those  who  have  so  long  needed  Its  protec- 
tion and  have  asked  it  In  vain. 


(17<  N.    C.  774) 

SPAUGH  y.  PENN.     (No.  866.) 

(Supreme  Court  of  North  Carolina.     Nor.  7, 
1917.) 

1.  Witnesses  «=s>255(5)  —  Riefbeshinq  Mkm- 

OKT— MeUOBANDUK    MADE    IN    PRESENCE    OF 

Witness. 

Witness  may  use,  for  the  purpose  of  re- 
freshing his  memory,  a  memorandum,  correctly 
copied  b^  his  daughter  in  his  presence,  from 
book  which  was  lost. 

2.  Witnesses  «=»258— Examination. 

There  is  no  force  to  an  exception  to  action 
of  court  in  permitting  plaintiff  to  use  a  mem- 
orandum for  the  purpose  of  refreshing  his  mem- 
ory, where  he  conld  not  read  memorandum,  and 
it  was  only  used  by  his  counsel  as  a  guide  in 
examining  him. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;   Harding,  Judge. 

Action  by  E.  F.  Spaugh  against  Ed  Penn. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Nd  error. 

This  is  an  action  to  recover  $25,  balance 
due  on  the  purchase  price  of  a  gasoline  en- 
gine, and  $136.21  for  services  rendered  by 
the  plalntliDf  to  the  defendant  in  sawing 
wood. 

J.  E.  Alexander  and  W.  T.  Wilson,  both  of 
Wlnston-Salem,  for  appellant  J.  B.  Craver, 
of  Winston-Salem,  for  appellee. 

PER  CURIAM.  We  have  examined  all  of 
the  exceptions  taken  by  the  defendant  and 
find  no  error.  The  principal  exception  re- 
lied on  is  to  the  action  of  the  court  in  per- 
mitting the  plaintiff  to  use  a  memorandum, 
which  was  copied  by  his  daughter  from  a 
book  which  was  lost,  which  the  plaintiff  tes- 
tified he  saw  his  daughter  copy,  and  that  It 
was  an  accurate  copy,  for  the  purpose  of  re- 
freshing his  memory. 
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[1,  2]  rf,  as  we  understand  the  record,  the 
plaintiff  saw  the  entries  made,  and  they 
were  made  for  him  by  his  daughter  and  In 
his  presence,  we  see  no  reason  in  refusing  to 
let  him  use  it  for  the  purpose  indicated  by 
his  honor;  but,  if  this  was  not  so,  the  excep- 
tion loses  its  force  when  it  appears,  as  it 
does  from  the  record,  that  the  plaintiff  could 
not  read  the  memorandum,  and  that  it  was 
not  used,  except  by  his  counsel  as  a  guide  in 
the  examination  of  the  plaintiff. 

No  error. 


(174    N.    C.    802) 

STATE  T.  HICKS.    (No.  818.) 

(Supreme  Court  of  North  Carolina.     Oct.  81, 
1917.) 

iKTOXICATINa    LlQUOM   «=»146(1)   —   Lboai, 

POSSBBSION    AND   SALE— WHAT   CONSTITUTES. 

A  special  verdict  that  defendant  and  another 

Jiurchased  2%  gallons  of  wine  each  in  sealed 
ugs,  that  purchase  and  delivery  took  place  on 
the  premises  of  the  seller  who  had  manufactured 
the  wine  from  grapes  grown  on  his  own  prem- 
ises, and  that  defendant  was  on  bis  way  home 
with  the  wine  when  arrested  did  not  show  viola- 
tion of  the  law  either  for  the  mannfacture  to  eell 
or  for  defendant  to  purchase  and  have  the  wine 
In  his  possession.  Pub.  Laws  1915,  c.  97,  con- 
taining no  provision  applicable.  Pub.  Laws  1913, 
e.  44,  excepting  from  seizure  wines,  etc.,  manu- 
factured from  fruit  grown  on  the  premises,  and 
Pub.  Laws  1911,  c.  35,  i  3,  exempting  from  its 
operation  wines  told  in  quantities  not  less  than 
2^  gallons  in  sealed  packages  on  the  premises 
where  manufactured. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Kerr,  Judge. 

Indictment  against  J.  R.  Hicks.  The  court 
pronounced  defendant  not  gnilty,  and  tlie 
State  appeals.    Affirmed. 

The  jury  rendered  the  following  ispedal 
verdict: 

That  the  defendant  and  M.  J.  Jeffreys,  in  De- 
cember, 1916,  purchased  from  one  Michael  in 
Orange  county  2^  gallons  of  wine  each  in  seal- 
ed jngs,  containing  2 1^  gallons;  that  said  pur- 
chase and  deliveiy  took  place  on  the  premises  of 
the  said  Michael  in  Orange  county,  and  the 
wine  had  been  manufactured  by  Michael  during 
the  past  12  months  from  grapes  grown  on  his 
own  premises  in  said  county;  that  the  defend- 
ant was  on  his  way  to  his  home  with  the  said 
wine  in  his  possession  when  he  was  seized  by 
the  officers. 

The  Attorney  General  and  R.  H.  Sykes, 
Asst  Atty.  Gen.,  for  the  State. 

BROWN,  3.  Chapter  35  of  the  Public 
Laws  of  1911  entitled  "An  act  to  prohibit  the 
sale  of  near  beer,  beerine,  and  other  like 
drinks,"  provides  in  section  1  that  it  shall 
t>e  unlawful  to  sell  or  dispose  of  for  gain 
"near  t>eer,  beerine,  or  other  spirituous, 
vinous,  or  malt  liquors,"  etc.;  and  section  3 
makes  the  following  exception : 

"Provided  further,  that  this  act  shall  not  ap- 
ply to  the  sale  of  domestic  wines  when  sold  in 
quantity  of  not  less  than  two  and  one-half  gai- 
lohs  in  sealed  packages  or  crated,  on  the  prem- 
ises where  manufactured,  or  to  the  sale  oi  cid- 
er in  any  quantity  by  the  manufacturer  from 
fruits  grown  on  his  land  within  the  state  of 
North  Carolina." 


Chapter  44  of  the  Public  Laws  of  1913, 
generally  known  as  the  "Search  and  Seiz- 
nre"  law,  excepts  from  its  (^>eration  "wines 
and  ciders  in  any  quantity  where  such  wines 
and  ciders  have  tieen  manufactured  from 
grapes  or  fruit  grown  on  the  premises  of  the 
person  in  whose  possession  such  wines  and 
ciders  may  be." 

(Chapter  97  of  the  Public  Laws  of  1915, 
being  entiUed  "An  act  to  restrict  the  re- 
ceipt and  use  of  Intoxicating  liquors,"  was 
passed  primarily  to  regulate  the  shipment  of 
spirituous,  vinons  or  malt  liquors,  and  aeema 
to  contain  no  provision  applicable  to  the 
facts  in  this  record.  It  thus  ai^ears  to  be 
the  policy  and  express  purpose  of  our  Legis- 
lature to  except  from  the  operation  <s£  the 
prohibition  law  the  sale  of  dder  In  any  quan- 
tity, and  the  sale  of  domestic  wines  in  quan- 
tities of  not  less  than  2^  gallons  in  seeled 
packages  or  crated,  on  the  premises  ^vhere 
manufactured,  when  made  from  fruits  grown 
on  the  lands  of  the  manufacturer  within  the 
state  of  North  Carolina.  State  t.  Wllltams, 
172  N.  C.  973,  90  8.  B.  906. 

The  facts  found  In  the  special  verdict  In 
our  opinion  do  not  constitute  a  violation  of 
the  laws  of  the  state,  either  for  the  manu- 
facturer to  sell  or  for  the  defendant  to  pur- 
chase and  have  the  wine  in  his  possession. 
The  brief  filed  for  the  state  concurs  in  this 
view. 

Affirmed. 

an   N.   C.    804) 

STATE  V.  JEFFREYS.    (No.  814.) 

(Supreme  Court  of  North  Carolina.     Oct.  SI, 
1917.) 

Appeal  from  Superior  Court,  Orange  County; 
Kerr,  Judge. 

Indictment  a^inst  M.  J.  Jeffreys.  The  jury 
rendered  a  specml  verdict,  the  facts  of  which  an 
identical  with  tbo«e  found  in  State  v.  Hicks, 
93  S.  E  964,  at  this  term.  The  court  pnmonnc- 
ed  the  defendiant  not  guilty.  The  state  appealed. 
Affirmed.  ' 

The  Attorney  General  and  R.  H.  Sykes,  Aast 
Atty.  Gen.,  for  the  State. 

BROWN,  J.  This  case  is  covered  by  the  rul- 
ing in  State  v.  Eicka,  93  S.  E.  964,  at  this  term. 
The  judgment  is  affirmed. 

(174   N.    C.    B08) 

MONEY  V.  TRAVELERS'  HOTEL  CO.  et  al 
(No.  359.) 

(Supreme  C!ourt  of  North  Carolina.     Nov.  7, 
1917.) 

IRNKEEPEBS    43>10— iK/nalXS    TO    LlCEKSEK— 

LiABiLrrT. 
Where  deceased,  who  was  at  defendant's  ho-, 
tel  by  invitation  of  a  guest  for  social  purposes, 
in  leaving  the  guest's  room,  instead  of  taking 
the  passenger  elevator,  within  10  feet  of  tlie 
door  of  the  room,  and  of  wbich  he  had  knowl- 
edge, or  the  stairway  for  guests,  within  27  feet 
of  the  room,  went  by  a  circuitous  route  to  a 
freight  elevator  in  a  part  of  the  building  re- 
served for  employes,  and  opened  the  door  to 
such  elevator,  which  was  insecurely  fastened, 
and  fell  down  the  shaft  and  was  killed,  there 
could  be  no  recovery  ;   there  being  no  invitation. 
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«zpreM  or  implied,  to  enter  such  part  of  the 
boteL 

Appeal  from  Superior  Court,  Forsytb 
County;   Harding,  Judge. 

Action  by  K.  H.  Money,  administrator  of 
W.  N.  Salmons,  deceased,  against  the  Travel- 
ers' Hotel  Company  and  anotber.  Judgment 
of  nonsuit,  and  plaintiff  appeals.     Affirmed. 

This  Is  an  action  to  recover  damages  for 
the  wrongful  death  of  the  intestate  of  the 
plaintiff,  caused,  as  the  plaintiff  alleges,  by 
the  n^Ugeoce  of  the  defendant,  a  hotel  com- 
pany, in  falling  to  have  the  door  of  Its  ele- 
vator securely  fastened.  The  following  Is 
a  diagram  of  tba  premises: 


m 


&u 


L 


S.  B.  Patterson  was  a  guest  of  the  hotel, 
and  occupied  room  807.  On  the  day  the  in- 
testate of  the  plaintiff  was  killed,  he  met 
Patterson  on  the  street,  about  10  or  U 
o'clock  in  the  morning,  and  upon  his  invita- 
tion went  with  him  to  his  room  in  the  hotel. 
In  company  with  one  or  two  others,  and 


there,  remained  until  lunch  time,  when  the 
party  took  lunch  with  Patterson  at  the  hotel. 
All  of  the  members  of  the  party  were  drink- 
ing while  In  the  room.  After  lunch,  all  of 
them  went  together  to  a  drcus,  where  they 
remained  for  some  time,  and  they  then  re- 
turned to  the  room  in  the  hotel  for  the  pur- 
ix>se  of  getting  another  drink.  After  tak- 
ing the  drink,  they  started  back  to  the  dr- 
cus; but,  finding  that  the  performance  was 
concluded,  Patterson  and  the  intestate,  Sal- 
mons, returned  to  room  307,  where  they  re- 
mained until  the  intestate  left  the  room,  be- 
tween 6  and  7  o'clock,  and  in  the  meantime 
they  w^re  drinking  In  the  room.  At  about 
7  o'clock  Salmons,  the  intestate,  left  the 
room  and  walked  about  10  feet  to  the  main 
passageway.  He  then  turned  to  the  right 
and  walked  85  feet.  He  again  turned  to  the 
right  and  walked  along  another  passage  27 
feet,  and  then  again  turned  bo  the  right  and 
walked  along  the  hall  In  which  the  freight 
elevator  was  located,  and  he  then  opened  the 
door  of  the  freight  elevator,  which  was  in- 
securely fastened,  and  fell  down  the  shaft 
and  was  killed.  The  passenger  elevator  was 
within  10  feet  of  the  door  of  room  307,  on 
thejright  going  from  the  room,  and  the  stair- 
way, for  the  use  of  gnests  and  leading  to  the 
lobby,  was  within  20  feet  of  the  room  and  on 
the  left  The  hall  on  which  the  freight  ele- 
vator was  located,  and  where  the  intestate 
of  the  plaintiff  was  killed,  was  narrower 
than  the  other  halls.  There  were  no  ro(»n8 
for  guests  on  this  hall,  and  It  was  used  sole- 
ly for  a  linen  room  and  a  dressing  room  for 
^uployte  and  for  the  freight  elevator.  At 
the  conclusion  of  the  evidence  bis  honor  en- 
tered Judgment  of  nonsuit,  and  the  plaintiff 
excepted  and  ai^>ea}ed. 

A.  B.  Helton  and  Mlet  ft  Stockton,  all  of 
Winston-Salem,  for  appellant.  David  H. 
Blair  and  Manly,  Hendren  ft  Womble,  all  of 
Winston-Salero,  for  appellees. 

ALLEN,  J.  ActlonaUe  negligence  cottslsts 
In  a  breach  of  duty  to  the  idaintiflT.  Mc- 
Qhee  v.  Railroad,  147  N.  O.  146,  00  S.  B.  913, 
24  L.  B.  A.  (N.  S.)  119.  '^n  order  to  sustain 
an  action,  the  plaintiff  must  state  and  prove 
facts  Bufflcleht  to  show  what  the  duty  is,  and 
that  the  defendant  owes  It  to  him."  Shep- 
herd, J.,  In  Btery  v.  Nav.  Oo.,  Ill  N.  C.  94, 
16  S.  B.  18,  17  L.  R.  A.  699.  "It  has  beeir 
often  pointed  oat  that  a  person  cannot  be 
held  liable  for  negligence,  nnlesa  he  owed 
some  duty  to  the  plaintiff  and  that  duty  was 
neglected."  Lane  v.  Cox  (1S97)  L>  R.  1  Q. 
B.  D.  415. 

The  plaintiff  has  offered  ervldence  tending 
to  prove  negligent  conduct  on  the  part  of 
the  defendant.  In  that  it  permitted  the  fas- 
tening of  the  freight  elevator  door  to  become 
and  remain  insecure,  but  he  has  failed  to 
lAow  that  the  defendant  owed  the  deceased 
any  duty  at  the  time  of  his  injury  and  death, 
except  to  abstain  from  willful  injury,  of 
which  there  is  no  evidence.     The  deceased. 
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necordlng  to  the  evidence  of  the  plaintiff, 
was  on  the  premises  of  the  defendant  by  the 
Invitation  of  Patterson,  a  guest  of  the  hotel, 
for  social  purposes,  and  as  such  he  vras  un- 
der an  Implied  license,  revocable  at  the  will 
of  the  proprietor  of  the  hotel.  The  question 
was  fully  considered  in  State  v.  Steele,  106 
N.  C.  7S2,  11  S.  p.  478,  8  L.  R.  A.  516,  19 
Am,  St  Rep,  573,  where  the  court  states  as 
one  of  its  conclusions  from  a  review  of  the 
authorities  that: 

"When  persons,  unobjectionable  on  accoont  of 
character  or  race,  enter  a  hotel,  not  as  guests, 
but  intent  on  pleasure  or  profit,  to  be  derived 
from  intercourse  with  its  inmates,  tbey  are 
there  not  of  right,  but  under  an  implied  license, 
that  the  landlord  may  revoke  at  any  time." 

"One  who  engages  in  the  keeping  of  a  public 
inn  by  that  fact  surrenders  certain  rights,  which 
as  the  owner  or  occupier  of  a  mere  private 
dwelling  he  would  have,  and  with  qualifications 
which  will  be  nfticed  hereafter  it  may  be  said 
that  an  innkeeper  gives  a  general  license  to  aU 
persons  to  enter  his  house.  Consequently,  it  is 
not  a  trespass  to  enter  an  inn  without  a  pre- 
vious actual  invitation.  The  innkeeper  may, 
however,  exclude  those  who,  by  reason  of  their 
character,  conduct,  or  physical  condition,  are 
obnoxious,  and  he  may  also  remove,  with  force, 
if  necessary,  those  who  are  disorderly,  or  for 
any  reason  objectionable  to  the  patrons  of  hia 
place.  When  persons  enter  a  hotel  or  inn,  not 
aa  guests,  but  intent  on  pleasure  or  profit,  to 
be  derived  from  intercourse  with  its  inmates, 
they  are  there,  not  of  right,  but  under  an  im- 
plied license  that  the  landlord  may  revoke  at  any 
time."    14  R.  O.  L.  537. 

If  this  was  the  statns  of  the  deceased,  a 
licensee,  there  Is  no  liability  on  the  defend- 
ant, as  his  death  was  not  caused  by  a  hidden 
or  concealed  danger  along  or  near  to  the 
usual  and  customary  route  provided  for  en- 
tering and  leaving  the  hotel,  and  there  Is  no 
evidence  of  an  Invitation,  express  or  im- 
plied, to  go  where  he  was  injured.  In  Swee- 
ny V.  Railroad,  10  Allen  (Mass.)  368,  87  Am. 
Dec.  644,  which  is  a  leading  authority,  Blge- 
low,  0.  J.,  states  the  doctrine  as  follows: 

"A  licensee,  who  enters  on  premises  by  per- 
mission only,  without  any  enticement,  allure- 
ment, or  inducement  being  held  out  to  him  by 
the  owner  or  occupant,  cannot  recover  damaires 
for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk,  and  enjoys  the 
license,  subject  to  its  concomitant  penis.  No 
duty  is  imposed  by  law  on  the  owner  or  occu- 
pant to  keep  bis  premises  in  a  suitable  condi- 
tion for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure." 

This  case  is  approved  In  Quantz  v.  Rail- 
•  road,  137  N.  0.  136,  49  S.  B.  79,  and  the 
above  excerpt  from  the  opinion  is  quoted  in 
Muse  V.  Railroad,  149  N.  0.  448,  63  S.  E.  102, 
19  L.  R.  A.  (N.  S.)  453,  and  In  Monroe  v. 
RaUroad.  151  N.  a  376,  66  S.  E.  315,  27  L. 
R.  A.  (N.  S.)  193;  Justice  Manning  adding 
in  the  last  case,  Immediately  after  the  quo- 
tation: 

"This  doctrine  has  been  approved  by  this 
court  in  the  following  cases:  Quantz  v.  Rail- 
road, 137  N.  C.  136  [49  S.  E.  791 ;  Peterson 
V.  Railroad,  143  N.  C.  260  [55  S.  E.  618,  8  L. 
R.  A.  (N.  S.)  1240,  118  Am.  St.  Rep.  799] ; 
McGhee  v.  RaUroad,  147  N.  C.  142  [60  S.  E. 
912.  24  L.  R.  A.  (N.  S.)  119];  Briscoe  v. 
Lighthig  Co.,  148  N.  C.  396  [62  S.  E.  600,  19 
L.TI.  A.  (N.  S.)  1116];  Bailey  v.  Railroad,  149 


N.  0.  169  [62  8.  E.  9121;  Muse  v.  Railroad, 
149  N.  C.  443  [63  S.  E.  102,  19  L.  R.  A.  (N.  S.) 
453],  It  has  also  been  approved  in  the  following 
decisions  of  other  courts,  and  by  the  text-book 
writers:  Glllis  y.  Railroad,  59  Pa.  129,  M 
Am.  Dec  817;  Zoebish  v.  Tarbell.  10  Allen 
[Mass.]  385  [87  Am.  Dec.  660];  Railroad  ▼. 
De  Board,  91  Va.  700  [22  S.  B.  514,  29  L.  R.  A. 
825] ;  Railroad  v.  Bingham,  29  Ohio  St.  364 ; 
Railroad  v.  Griffin,  100  Ind.  221  [50  Am.  Reo. 
783] ;  Reardon  v.  Thompson,  149  Mass.  267  [21 
N.  E.  369];  Redigan  v.  Railroad  [155  Mass. 
44,  28  N.  E.  1133],  14  I*  R.  A.  276  [31  Am. 
St.  Rep.  620];  Burbank  v.  Railroad  [42  !«. 
Ann.  1156,  80  South.  680],  4  [11]  L.  R.  A.  720 ; 
Benson  v.  Traction  Co.  [77  Md.  535,  26  AtL 
714]  20  li.  R.  A.  714  rag  Am.  St  Rep.  4361; 
Manning  v.  Railroad  [36  W.  Va.  829,  15  S.  E. 
81}  20  [16]  L.  R.  A.  271  [32  Am.  St  Rep.  859]  ; 
3  EUiott  on  Railroads,  M  1250,  1251 ;  Whar- 
ton on  Neg.  i  351 ;  7  Thompson  on  Neg.  fi 
945,  946,  947,  949 ;  Whitaker^  Smith  on  Neg. 
pp.  60,  61,  62,  63,  and  note." 

The  principle  Is  nnquestlonably  soiuid  as 
applied  in  the  authorities  cited,  and  ia  con- 
trolling in  this  case;  but  It  requires  some 
qualification  as  to  persons  on  premises  by 
permission  or  under  license,  express  or  im- 
plied, whose  presence  could  be  reasonaUy 
anticipated  at  or  near  the  point  of  danger, 
and  this  modification  is  recognized  In  the 
Sweeny  Case  and  those  following  it 

If,  however,  the  deceased  was  entitled  to 
the  protection  of  a  guest  there  could  ]S>e  no 
recovery  on  this  record,  because  he  waa  in- 
jured in  a  part  of  the  hotel  reserved  for 
employes,  and  to  which  there  was  no  ex- 
press or  Implied  Invitation.  The  deceased 
was  invited  to  room  No.  307,  which  was 
^thin  10  feet  of  the  passenger  elevator  and 
within  20  feet  of  a  stairway  leading  to  the 
lobby,  which  were  the  two  ways  provided 
for  guests  in  entering  and  leaving  the  boteL 
He  left  the  room  and  walked  about  10  feet 
to  a  main  passageway,  going  by  the  passenger 
elevator  on  his  right  and  the  stairway  on 
his  left.  He  then  turned  to  the  right  and 
walked  along  the  passage  95  feet  when  he 
again  turned  to  the  right  and  walked  along 
another  passage  27  feet  and  then  again  to 
the  right  15  feet  to  the  freight  elevator 
shaft  where  he  was  injured.  The  passage 
on  which  the  freight  elevator  was  located 
was  narrower  than  the  others,  and  on  It 
was  a  linen  room,  a  dressing  room  for  em- 
ployes, and  the  elevator,  which  was  not  used 
for  passengers.'  There  is  no  evidence  that 
the  deceased  was  ever  in  the  hotel  before 
the  day  of  his  death,  or  that  he  knew  there 
was  a  freight  elevator,  or  a  toilet  on  his  left 
as  he  entered  the  passage  where  be  was  In- 
jured, and  tlie  uncontradicted  evidence  Is 
that  there  was  a  toilet  in  room  307,  which 
was  used  frequently  daring  the  day  by  Pat- 
terson and  his  visitors,  and  that  the  de- 
ceased knew  the  location  of  the  passenger 
elevator. 

It  Is  the  duty  of  hotel  proprietors  to  pro- 
vide reasonably  safe  ways  of  Ingress  and 
egress  for  guests,  and  a  slight  departure  from 
these  ways  will  not  prevent  a  recovery  of 
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damages;  bat  tbey  owe  no  dntj  to  the  guest 
to  keep  In  safe  condition  parts  of  the  prem- 
ises reserved  for  employ^  and  where  the 
presence  of  the  guest  could  not  be  reason- 
ably anticipated.  In  Pierce  v.  Whltcomb,  48 
Vt.  131,  21  .Am.  Eep.  120,  the  court  says: 

"No  one  has  a  right  to  provide  a  path  for  ac- 
cess to  his  house,  shop,  or  store,  and  invite 
guests  and  i)atrona  thereto,  and  provide  or  per- 
mit pitfalls  in  the  way,  to  their  injury;  for  in 
all  snch  cases  there  is  an  implied  guaranty  that 
they  may  comply  with  such  invitations  with 
safety.  But  if  one  departs  substantially  from 
the  provided  yraf  of  access,  or,  becoming  the 
guest  or  patron  m  a  place  of  business,  and  of 
his  own  motion  goes  in  the  daric  into  places  of 
danger,  and  is  injured,  he  voluntarily  takes  the 
peril  and  risk  upon  himself." 

In  Armstrong  v.  Medbury,  67  Mich.  250, 
34  N.  W.  566,  11  Am.  St.  Rep.  5S5,  the  court 
approves  the  following  Instruction: 

"The  plaintiff  was  bound  to  leaTe  defendant's 
premises  by  the  usual,  ordinary,  and  customary 
way  in  which  the  premises  are  and  have  been 
departed  from,  provided  the  same  be  safe  and 
in  good  condition ;  and  if  for  bis  own  conven- 
ience, or  other  reason  (than  defect  in  the  usual 
place  of  departure),  he  leaves  such  way,  he  be- 
comes at  best  a  licensee,  and  cannot  recover 
for  injuries  from  a  defect  outside  of  said  way, 
unless  it  was  substantially  adjacent  to  such 
way,  and  in  this  case  the  defect  was  not  so  ad- 
jacent" 

In  Etheredge  t.  Central  Railway  Ca,  122 
Oa.  855.  50  S.  E.  1004: 

"There  was  sufficient  evidence  to  authorize  the 
jury  to  find  that  the  path  had  been  so  long  us- 
ed by  the  public  as  a  passageway  over  the  land 
that  the  owner  must  have  known  that  it  was 
so  used,  and  have  impliedly  consented  to  its 
use.  Consequently  one  using  the  path  would 
not  be  a  trespasser.  But  there  was  nothing  in 
the  evidence  to  authorize  a  finding  that  there 
was  any  express  or  implied  invitation  to  the 
plaintiff  to  use  any  other  part  of  the  premises 
than  the  path.  Hence,  when  the  plaintiff  got 
out  of  the  path,  he  was  a  trespasser,  and  the 
defendants  owed  him  no  duty,  except  not  to  in- 
jure him  wantonly  or  willfully."  ' 

In  Smith  T.  Trimble,  111  Ky.  864,  64  S. 
W.  916: 

"We  are  of  opinion,  and  so  hpld,  that  appel- 
lant, while  engaged  in  that  work,  in  using  such 
parts  of  a^iellee's  premises  as  were  reasonably 
necessary  to  enable  him  to  do  his  work,  was  on 
the  premises  under  the  assurance  in  law  b; 
appellee  that  such  parts  so  necessarily  used  were 
reasonably  safe  for  the  purposes  of  such  use. 
But  beyond  that  appellee  owed  apnellant  no  du- 
ty greater  than  to  a  stranger  or  trespasser. 
And  when  appellant,  without  invitation  or 
knowledge  of  the  owner,  went  into  or  upon  oth- 
er parts  of  the  premisM,  not  necessary  for  the 
performance  of  nis  labor,  he  assumed  all  the 
risks  of  doing  so.  He  was  neither  required,  ex- 
pected, nor  allured  to  be  at  the  place  where  he 
was  injured,  and  consequently  appellee  was  un- 
der no  duty  to  him  to  provide  there  a  place  of 
safety.  'In  entering  or  leaving  premises  the 
visitor  is  bound  to  use  the  ordinary  and  cus- 
tomary place  of  egress  and  ingress,  and  if  he 
adonts  some  other  way  he  becomes  a  mere  li- 
censee, and  cannot  recover  for  defects  outside 
or  not  substantially  adjacent  to.,  the  regular 
way.' " 

In  Shearman  &  Redfield  on  Law  of  Negli- 
gence, ToL  8,  f  704: 


_  "In  entering  or  leaving  premises,  tKe'  visito' 
IS  hound  to  use  the  ordinary  and  customary 
place  of  ingress  and  egress,  and  if  he  adopts 
some  other  way  he  becomes  a  mere  licensee,  and 
cannot  recover  for  defects  outside  or  not  sub- 
stantially adjacent  to  the  regular  way." 

We  are  also  not  without  authority  on  the 
question  In  our  own  court,  this  being  th«" 
principle  on  which  Quantz  v.  Railroad,  13*/ 
N.  C.  138,  49  S.  E.  79,  was  decided,  in  which 
a  recovery  was  denied  for  injuries  sustained 
In  falling  through  an  unprotected  doorway, 
because  the  plaintiff  had  left  a  passway, 
which  be  had  the  right  to  use,  and  had  gone 
12  feet  to  reach  the  door. 

"We  are  therefore  of  opinion  there  is  no 
evidence  of  actionable  negligence,  and  this 
makes  It  unnecessary  to  consider  the  ques- 
tion of  contributory  negligence. 

Affirmed. 

°°°°°*°°"  (174    N.    C.    483) 

McKINNET  V.  PATTERSON  et  al.    (No.  869.) 
(Supreme  Court  of  North  Carolina.     Nov.  7, 
1917.) 

1.  ExEctrriON    <8=»425  —  Against    Pxbson  — 
Condition  Precedent. 

In  an  action  for  injuries  from  being  run 
down  by  defendants'  automobile,  where  counsel 
agreed  not  to  submit  the  issue,  whether  the  in- 
jury was  done  to  plaintiff  willfully,  a  motion  up- 
on the  verdict  for  an  execution  against  the  body 
of  defendant,  if  the  execution  against  his  prop- 
erty was  returned  unsatisfied,  was  properly  de- 
nied, as  to  warrant  such  execution  a  distinct  and 
separate  issue,  as  to  the  essential  fact  upon 
which  the  right  to  execution  is  based  must  b« 
submitted  to  the  jury,  so  as  to  have  an  ailirma- 
tive  finding  as  to  the  existence  of  the  fact 

2.  Trial  «=s148— Special  Issues— Waiveb. 

Where  plaintiff  not  only  failed  to  ask  for 
an  issue  of  willful  wrong,  but  expressly  agreed, 
through  his  counsel,  that  he  did  not  desire  It, 
the  issue  was  waived. 
8.  Tbial  «=5>148— Special  Issues— Waiveb. 

As  a  general  rule,  a  party  cannot  object  after 
the  time  for  submitting  issues  has  passed,  and 
certainly  not  after  verdict,  .that  an  Issue,  for 
which  he  made  no  request,  was  not  submitted  by 
the  court 

4.  Appeal  and  Ebbob  «=»105  —  Voluntabt 

No  NsuiT— Review  . 
Where,  upon  statement  of  Judge,  in  the  ab- 
sence of  tiie  jury,  that  if  there  was  a  verdict 
against  this  defendant  he  would  set  it  aside, 
plaintiff  took  a  voluntary  nonsuit  as  to  such 
defendants  in  deference  to  an  adverse  ruling, 
plaintiff  is  not  entitled  to  have  the  Judgment  re- 
viewed as  to  such  defendant. 

5.  Appeal  and  Ebbob  ©=>105— Review— Vol- 
untabt  nomsuit— discbetion  of  coubt. 

If,  as  a  matter  of  law,  plaintiff  was  not  en- 
titled to  a  verdict,  he  could  not  take  a  volun- 
tary nonsuit  and  have  the  decision  reviewed, 
OS  the  setting  aside  of  a  verdict  for  such  rea- 
son is  not  reviewable ;  being  controlled  by  the 
sound  discretion  of  the  court. 

Api)eal  from  Superior  Court,  Forsyth  Coun- 
ty;  Stacy,  Judge. 

Action  by  Robah  McElnney,  by  his  next 
friend,  J.  A.  McKlnney,  against  F.  F.  Patter- 
son and  another.  Judgment  against  defend- 
ant named,  and  plaintiff  appeals.    No  error. 

The  plaintiff  alleges  that  he  was  run  over 
and  seriously  Injured  by  an  automobile  drlv- 
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en  by  the  defendant  Francis  P.  Patterson, 
and  owned  by  his  uncle  and  codefendant, 
John  L.  Patterson,  and  that  his  Injuries  were 
caused  by  the  negligence  of  the  defendant 
FVancls  F.  Patterson,  In  dilTing  the  automo- 
bile on  Cherry  street,  In  the  dty  of  Winston, 
at  an  excessive  and  dangerous  speed,  and  in 
a  reckless  manner.  The  ooort  charged,  In 
part,  as  follows : 

"The  plaintiff  has  offered  evidence,  as  I  said 
a  moment  ago,  tending  to  show  that  the  de- 
fendant John  L.  Patterson  knew  that  F.  F. 
Patterson  was  using  the  cur,  or  that  he  had 
reason  to  know  that  he  had  driven  it  on  previ- 
ous occasions,  and  that  he  had  driven  it  on  pre- 
vious occasions  for  the  defendant  John  U  Pat- 
terson, that  is,  in  carrying  oat  the  business  for 
which  John  L.  Patterson  had  the  car  in  Wins- 
ton, then  he  did  it  with  John  L.  Patterson's 
approval,  and  then  he  would  be  a  quasi  agent 
or  a  quasi  servant  for  that  purpose,  and  so 
plaintiff  contends  and  argues  to  you  that  at 
the  time  in  question  the  defendant  Francis  F. 
Patterson  was  the  agent  or  servant  of  John  Ii. 
Patterson,  and  was  driving  the  car  of  John  Ii. 
Patterson,  and  that  he  was  also  driving  it  in 
furtherance  of  the  purposes  for  which  the  car 
was  left  in  Winston ;  that  is,  the  plaintiff  says 
it  was  left  here  for  the  use  of  the  defendant 
John  L.  Patterson's  wife  and  his  mother,  and 
tot  their  family  use,  and  that  the  defendant 
Francis  F.  Patterson  was  at  that  time  practi- 
cally a  member  of  the  family,  and  that  he  was 
using  it  for  his  pleasure  and  for  tilie  pleasure 
of  the  family.  •  *  *  The  defendant  John  U 
Patterson  takes  issue  with  the  plaintiff  on  the 
question  as  to  whether  he  is  liable  in  this  case, 
and  has  offered  evidence  tending  to  show  that, 
notwithstanding  the  fact  he  was  the  owner  of 
the  ear,  he  left  it  here  for  the  use  of  his  wife 
and  his  mother,  and  not  for  the  use  of  Francis 
F.  Patterson ;  that  he  does  know  that  Francis 
F.  Patterson  used  the  car  probably  on  one  or 
more  occasions,  but  that  the  defendant  F.  F. 
Patterson  had  no  permission  or  authority  from 
him  to  use  the  car,  and  that  at  the  time  the 
injury  occurred  he  was  not  using  the  car  in  the 
employment  of  the  defendant  John  1^  Patterson, 
nor  was  he  about  John  L.  Patterson's  business, 
or  in  the  scope  of  any  employment  which  John 
Ifc  Patterson  may  have  intended,  or  given  the 
defendant  Francis  F.  Patterson.  ♦  •  •  If 
you  find,  gentlemen,  as  a  fact  from  this  evidence 
that  F.  F.  Patterson  was  at  the  time  engaged 
in  running  the  car  to  Mrs.  Patterson's  home, 
after  he  had  been  out  driving  some  of  his  friends, 
and  that  his  errand  on  that  day  was  simply  for 
his  own  pleasure,  and  not  for  the  purpose  (» 
in  the  employment  of  which  the  defendant  left 
his  car  in  Winston-Salem,  then  the  defendant 
John  L.  Patterson  is  not  liable  in  this  case, 
and  it  would  be  your  duty  to  answer  the  second 
issue  'No.'  •  *  *  The  plaintiff  says,  gentle- 
men, that  you  ought  to  be  satisfied  and  find  that 
F.  F.  Patterson  was  virtually  a  member  of  Mrs. 
M.  F.  Patterson's  family;  that  the  defendant 
John  L.  Patterson  knew  the  fact;  that  he  left 
the  car  here  for  their  use,  and  that  Included 
the  use  of  F.  F.  Patterson.  *  •  •  It  is  a 
question  of  fact,  gentlemen,  under  this  evidence 
for  you.  If  you  find  as  a  fact,  from  this  evi- 
dence, that  F.  F.  Patterson  was  an  agent  or 
servant  of  John  L.  Patterson,  and  at  the  time 
of  the  injury  was  in  the  furtherance  of  John 
It,  Patterson's  business,  or  in  the  scope  of  his 
employment,  it  would  be  your  duty  to  answer 
the  second  issue  'Tes.'  If  you  do  not  so  find, 
gentlemen,  it  .would  be  your  duty  to  answer  it 
'No.'" 

The  Jury  retnmed  the  following  verdict: 
"(1)  Was  the  plaintiff  injured   by  the  negli- 
gence of  the  defendant  Francis  F.  Pntterson,  as 
alleged  in  the  complaint?    Answer:  Tes. 


"(2)  Was  the  plaintiff  injured  by  the  negU- 
gence  of  the  defendant  John  L.  Patterson,  as  al- 
leged in  the  complaint?    Aqswer:    No. 

"(3)  Did  the  plaintiff  by  his  own  neeUgence 
contribute  to  his  injury,  as  alleged  in  the  com- 
plaint?   Answer :   No. 

"(4)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  $8,500."! 

Plaintiff  moved,  upon  the  verdict,  for  m 
perEK>nal  execution  against  the  defendanli 
Francis  F.  Patterson  if  the  execution  against 
his  property  is  returned  unsatisfied.  This 
the  court  refused,  and  plaintiff  excepted.  In 
this  connection,  the  following  statement  ap- 
pears in  the  record: 

"While  the  court  was  determining  the  issues, 
one  of  the  counsel  for  the  plaintiff  asked  the 
court  to  submit  a  specific  issue  as  to  whether 
the  injury  to  the  plaintiff  was  done  willfully 
or  not  by  the  defendant  F.  F.  Patterson. 
Whereupon  the  other  counsel  for  the  plaintiff 
told  the  court  that  the  plaintiff  did  not  desire 
to  have  such  an  issue,  in  which  both  counsel  ac- 
quiesced ;  and  thereupon  the  issues,  as  suggest- 
ed by  the  court,  and  as  appear  in  the  r«cord, 
were  submitted." 

Judgment  upon  the  verdict  against  Francis 
F.  Patterson,  and  plalnttS  appealed. 

W.  J.  Swalm,  Benbow,  Hall  &  Benbow,  and 
Fred  M.  Parrisb,  all  of  Winston-Salem,  for 
appellant  Lindsay  Patterson,  of  Winston- 
Salem,  for  appellee. 

WAIiKBR,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  properly  denied  the 
plaintiff's  motion  for  an  execution  against 
the  body  of  the  defendant  Francis  F.  Fatter- 
BOiu  In  order  that  such  an  execution  may 
be  Issued  after  the  plaintiff  has  exhausted 
bis  remedy  against  the  property  of  the  de- 
fendant, a  distinct  and  separate  Issue  as  to 
the  essential  fact  upon  whidi  the  right  to 
the  execution  is  based  must  be  submitted  to 
the  jury,  so  as  to  have  an  affirmative  finding 
as  to  the  existence  of  the  fact  We  so  held 
in  Ledford  v.  Emerson,  143  N.  C.  527,  65  S. 
B.  969,  10  L.  R.  A.  (N.  S.)  382.  In  that  case, 
which  Involved  the  charge  of  fraud,  not  at  all 
dissimilar  In  principle  from  our  case,  we 
said: 

"We  adopt  the  view  taken  by  the  court  in 
Davis  V.  Robinson,  10  Cal.  411,  where  Judge 
Field  (since  a  Justice  of  the  United  States  Su- 
preme Ck>urt)  said:  There  is  no  doubt  as  to  the 
correctness  of  the  iKwition  that  the  execution 
must  be  warranted  by  the  judgment  It  rests 
upon  and  must  follow  the  judgment;  if  it  ex- 
ceeds the  judgment  it  has  no  validity.  To  au- 
thorize, therefore,  an  arrest  on  ezecution,  the 
fraud  must  be  stated  in  the  judgment  for  the 
writ  issues,  in  the  language  of  Uie  statute,  in 
the  "enforcement"  of  the  'judgment"  Nor  do 
we  entertain  any  doubt  that  the  question  of 
fraud  must  be  submitted  to  the  jury,  except  so 
far  as  may  be  necessary  to  authorise  the  arrest 
pending  the  action.  To  justify  execution  against 
the  person,  which  may  be  followed  by  imprison- 
ment an  issue  must  be  framed,  and  be  deter- 
mined like  issues  of  fact  raised  upon  the  plead- 
ings. Fraud  is  an  offense  involving  moral  turpi- 
tude, and  is  followed  by  imprisonment  not  mere- 
ly as  a  means  of  enforcing  payment  but  also 
as  a  punishment  and  it  would  indeed  be  stranim 
if  on  a  mere  question  of  indebtedness  the  riiiht 
to  a  trial  by  jury  should'  be  held  sacred  and  in- 
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violate,  and  yet  such  trial  be  denied  upon  a  ques- 
tion inToIving  a  possible  loss  of  character  and 
liberty.  We  should  hesitate  long  before  we 
held  that  this  latter  question  could  be  tried  upon 
affidavits  where  the  accuser  is  also  a  witness, 
where  the  a£Bants  are  not  present,  and  no 
croH-ezamtnation  of  witnesses  is  allowed.  We 
are  aware  of  decisions  in  other  states  holding  a 
different  view,  but  we  do  not  find  sufficient  rea- 
sons  advanced  in  them  to  induce  us  to  deny  what 
we  cannot  but  regard  as  the  clear  right  of  the 
party  accused.  •  •  •  Xhe  arrest  upon  affida- 
vit is  only  intended  to  secure  the  presence  of 
the  defendant  until  final  judgmrait;  and  in 
order  to  detain  and  imprison  his  person  after- 
wards, the  fraud  most  be  alleged  in  the  com- 
plaint, be  passed  upon  by  the  jury,  and  be  stat- 
ed in  the  judgment.  *  *  *  By  requiring  the 
charges  to  be  stated  in  the  complaint,  the  rights 
of  the  defendant  will  be  fully  guarded.  He  can 
then  meet  the  charges,  and  have  a  fair  oppor- 
tunity of  defending  himself  by  a  trial  before  a 
jury.' " 

CommentlDg  npon  tbat  case,  In  wbi<^  the 
opinion  of  the  court  was  written  by  a  very 
able  and  learned  Judge,  It  was  said  by  tbls 
oonrt: 

"There  was  no  appropriate  issue  submitted  in 
this  case  upon  the  alleged  fraudulent  conduct 
of  the  defendant,  and  we  cannot  hold  that  the 

?;eneral  issue  submitted  embraced  the  matters  re- 
ating  to  it.  As  soon  as  the  money  was  pftid  by 
the  purchaser  of  the  options  to  the  defendant,  be 
immediately  became  indebted  to  the  plaintiff 
jfor  the  amount  of  his  share,  and  his  subse- 
qnent  conduct  did  not  add  one  penny  to  that 
Indebtedness,  nor  did  it  in  law  increase,  in  the 
lightest  degree,  the  obligation  to  pay  it  The 
debt  has  continued  the  same  to  this  time,  not- 
withstanding any  of  the  alleged  dishonest  acts 
and  practices  of  the  defendant.  So  that  when 
the  jury  found  that  he  was  indebted  to  the 
plaintiff 'by  reason  of  the  matters  alleged  in  the 
complaint,'  they  referred,  or  at  least  must  be 
presumed  to  have  referred,  of  course,  to  those 
matters  only  which  were  necessary  to  constitute 
a  cause  of  action  for  the  recovery  of  the  debt, 
and  they  were  the  transactions  between  the  par- 
ties prior  to  the  payment  of  the  money  to  and 
the  receipt  of  the  money  by  the  defendant  for  the 
plaintiff's  use.  This  was  fully  sufficient  to  rbise 
the  implied  promise  to  pay  to  the  plaintiff  his 
part  of  the  proceeds,  if  there  was  not  already 
an  express  one  to  do  so.  The  allegations  of 
fraud  were  therefore  extrinsic  to  the  cause  of 
action,  and  it  should  not  be  supposed  that  the 
jury,  under  an  issue  so  framed,  passed  upon  the 
alleged  fraud;  and  they  not  having  made  any 
special  finding  of  fraud,  a  personal ,  execution 
should  not  have  issued  upon  the  judgment" 
—citing  Claflin  v.  Underwood,  75  N.  C.  4S5; 
FreisB  v,  Cohen,  117  N.  C.  54,  23  S..  E.  162 ; 
Stewart  v.  Bryan,  121  N.  C.  60,  28  S.  R  18. 

[2]  It  la  true  that  this  is  not  an  action  ex 
contractn,  nor  Is  there  any  allegation  of 
fraud,  and  there  could  not  well  be,  but  the 
liOdford  Case  furnishes  a  clear  analogy  to 
this  one,  and  requires  ns  to  hold  that  where 
the  gravamen  of  the  charge  Is  a  willful 
wrong,  which  Implies  that  the  act  done  was 
voluntary,  and  of  set  purpose,  or  where  the 
mere  will  had  free  play  without  yielding  to 
reason,  the  matter  thus  alleged  should  be 
passed  upon  by  the  Jury,  as  much  so  as  if  the 
tort  complained  of  bad  been  one  of  negli- 
gence, or  any  other  omission  of  duty  not 
necessarily  involrlng  an  intention  to  commit 
it.  But  the  facts  in  this  case  are  stronger 
for  the  defendant  than  were  those  in  Ledford 


T.  Emerson,  supra,  for  the  defendant  there. 
It  appears  that  the  plaintiff  not  only  failed 
to  ask  for  an  Issue  as  to  the  willful  wrong, 
I  but  expressly  waived  it  by  agreeing  through 
his  counsel,  as  stated  in  the  record,  that  he 
did  not  desire  an  Issue  "as  to  whether  the 
Injury  to  the  plaintiff  was  done  willfully"  to 
be  submitted  to  the  Jnry,  "and  thereupon  the 
issues,  as  suggested  by  the  court,  and  as  they 
appear  In  the  record,  where  submitted." 
This  was  a  dear  waiver  of  the  issne  by  the 
plaintiff,  and  It  also  throws  light  upon  the 
first  Issue  and  Its  meaning.  In  connection 
with  the  words  used  therein,  "as  alleged  In 
the  complaint."  A  similar  question  arose  In 
Ledford  v.  Emerson,  supra,  as  will  appear 
by  reference  to  the  passages  quoted  above 
from  the  opinion  In  that  case.  There  we 
restricted  the  issue,  which  was  actually  aub- 
mltted,  to  the  debt,  excluding  the  fraud,  and 
here  we  confine  It,  as  the  Judge  confined  It, 
by  reason  of  the  agreement  of  counsel,  to  the 
mere  act  of  negligence  stated  In  the  com- 
plaint, which  Is  sufficient  to  constitute  a 
cause  of  action,  excluding  any  willfulness  on 
the  part  of  the  defendant  Francis  F.  Pat- 
terson. If  we  pursued  tbat  course  in  Led- 
ford v.  Emerson,  there  is  every  reason  for 
doing  so  here,  as  plaintiff  agreed  that  It 
should  be  done. 

[3]  The  general  rule  Is  tbat  a  party  cannot 
object  after  the  time  for  submitting  Issues 
has  passed,  and  certainly  not  after  verdict, 
that  an  issue,  for  which  he  made  no  request, 
was  not  submitted  by  the  court.  Smith  v. 
Newberry,  140  N.  C.  385,  63  S.  B.  234 ;  Rich 
V.  Morisey,  149  N.  C.  37,  62  S.  B.  762.  Our 
case  Is  well  within  that  principle,  as  there 
was  not  only  no  application  for  such  an  is- 
sue, but,  pn  the  contrary,  a  direct  request 
that  It  bo  not  submitted.  There  was  no  er- 
ror, therefore.  In  refusing  to  issue  the  ex- 
ecution for  which  the  plaintiff  asked,  npon  a 
finding  of  negligence  only.  Oakley  v.  Lasa- 
ter,  172  N.  C.  96.  89  S.  E.  1063. 

[4.S]  As  to  the  IlablUty  of  Jtdui  L.  Pat- 
terson. We  doubt  If  the  plaintiff  is  entitled 
to  have  the  Judgment  reviewed  upon  any 
question  affecting  this  defendant,  for  the 
court  finds  as  a  fact,  and  so  states  in  the 
judgment,  that  plaintiff  to(d£  a  voluntary 
nonsuit  as  to  him.  However,  we  will  Inquire 
how  the  case  stands  In  respect  to  the  non- 
suit The  Judge,  after  the  Jury  had  returned 
from  the  courtroom,  stated  that  If  there  was 
a  verdict  against  John  h.  Patterson,  he  would 
set  it  aside,  and  the  plaintiff  thereupon  took 
a  nonsuit.  The  Judge's  remark,  made  when 
the  Jurors  were  not  In  the  courtroom,  evi- 
dently meant  that  such  a  verdict  would  not 
violate  any  principle  of  law  or  instruction  of 
the  court,  but  would  be  against  the  weight 
of  the  evidence.  Hie  judge  could  not  have 
intended  anything  else,  because  he  had 
charged  fully  as  to  the  law,  and  submitted 
the  case  to  the  Jury.  If  he  had  thought  that 
there  was  no  evidence  of  any  negligence  on 
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the  part  of  this  defendant,  be  could  not  have 
giyen  the  instructions  contained  in  his  charge, 
and,  besides,  he  would  bare  recalled  tbe  jury 
and  directed  a  verdict,  or  himself  ordered  a 
nonsuit  aa  to  John  L.  Patterson.  It  would  be 
TBln  to  leave  a  case  to  the  Jury  if,  as  matter 
of  law,  the  plaintiff  was  not  entitled  to  a 
verdict.  This  being  so,  the  plaintiff  could 
not  take  a  nonsuit,  and  review  bis  decision, 
as  the  setting  aside  of  a  verdict  for  such  a 
reason  is  not  reviewable  in  this  court,  wheth- 
er a  verdict  should  be  set  aside,  as  beiitg 
against  tbe  weight  of  the  evidence,  being  a 
matter  which  is  controlled  by  tbe  sound  dis- 
cretion of  tbe  trial  Judg& 

Tbe  Judge,  as  will  be  seen  by  reference  to 
tbe  facts  stated  above,  charged  fully  upon  tbe 
law,  and  especially  did  be  instruct  the  Jury 
that  the  issue  as  to  tbe  liability  of  John  L. 
Patterson  should  be  answered  against  tbe 
plaintiff,  unless  tbe  jury  found  that  Francis 
P.  Patterson  was  tbe  agent,  or  authorized 
chauffeur,  of  John  L.  Patterson  at  tbe  time 
of  the  injury,  and,  as  such,  was  acting  with- 
in the  scope  of  his  employment,  or  was  about 
his  master's  business.  When  tbe  jury  asked 
for  further  instructions,  and  the  court  re- 
peated that  Francis  F.  Patterson  must  at  the 
time  of  the  injury  have  been  "about  his  mas- 
ter's business,"  tbe  instruction  was  not  deci- 
sive of  tbe  case  against  tbe  plaintiff  so  that 
be  could  take  a  nonsuit  and  review  the  ruling 
here,  for  tbe  jury  might  h^ve  returned  a  ver- 
dict In  his  favor.  His  case  would  not  have 
been  hopeless  under  such  a  charge,  for  tbe 
judge  did  not  cut  all  the  ground  from  under 
him.  We  said  in  Hayes  v.  Railroad  Co.,  140 
N.  0.131,  52  S.E.  416: 

"In  order  to  avoid  appeals  based  upon  triv- 
ial interlocutory  decisions,  the  right  thus  to 
proceed  (viz.  to  take  a  nonsuit  and  appeal)  has 
been  said  to  apply  ordinarily  only  to°  cases  where 
the  ruling  of  the  court  strikes  at  the  root  of 
the  case  and  precludes  a  recovery  by  plaintiff. 
Tbe  plaintiff's  right  to  take  the  course  be  did 
was  challenged  in  this  court,  because  the  ruling 
did  not  cover  the  whole  case,  but  left  him 
ground  upon  which  a  recovery  could  be  had." 

And  in  Davis  v.  Ely,  100  N.  C.  286,  5  S.  E. 
240,  Chief  Justice  Smith  said,  referring  to  tbe 
practice  of  thus  taking  a  nonsuit  in  deference 
to  an  adverse  ruling: 

"It  has  been  repeatedly  •  *  •  held  that  ap- 
peals, fragmentary  in  their  character,  could  not 
be  allowed,  when  the  subject-matter  could  be 
afterwards  considered,  and  any  erroneous  ruling 
corrected  as  well,  without  detriment  to  the  ap- 
peUant" 

And  again,  by  the  same  Judge,  in  Tiddy  v. 
Harris,  101  N.  C.  591,  8  S.  E.  228: 

"The  practice  has  long  prevailed  that  when 
the  proofs  are  all  in  and  the  judge  intimates  an 
opinion  that,  under  the  old  practice  the  plaintiff 
cannot  recover,  or,  under  ue  new,  fails  to  es- 
tablish the  issues  necessary  to  his  having  judg- 
ment, he  may  suffer  a  nonsuit,  and,  by  appeal, 
have  the  correctness  of  the  ruling  reviewed," 
citing  Crawley  v.  Woodfin,  78  N.  C.  4,  and 
Gregory  v.  Forbes,  d4  N.  C.  221. 

The  same  rule  was  applied  in  Midgett  v. 
Manufacturing  Co.,  140  N.  C.  361,  53  S.  E.  178, 


Merrick  v.  Bedford,  141  N.  C.  604,  54  S.  E. 
415,  Hoss  V.  Palmer,  150  N.  C.  17,  63  S.  E. 
171,  and  more  recently  in  Teeter  y.  Manufac- 
turing Co.,  151  N.  C.  602,  66  S.  B.  582,  Blount 
V.  Blount,  158  N.  C.  312,  73  S.  E.  996,  and 
Gilbert  ▼.  Shingle  Co.,  167  N.  C.  286,  83  8.  E. 
337.  We  see  that  tbe  rule  Is  well  established, 
and  It  Is,  perhaps,  a  useful- one  In  practice, 
but  tbe  adverse  intimation  should  be  of  such 
a  kind  that  It  is  fatal  to  tbe  case  of  the  par- 
ty against  whom  it  is  made.  It  must  be  di- 
rected against  the  right  to  recover  at  all, 
leaving  no  chance,  in  law,  for  bim  to  succeed 
before  the  jury.  Robinson  v.  Dangtatr?,  171 
N.  O.  200,  88  S.  E.  252,  Is,  In  this  respect, 
similar  to  this  case,  as  plaintiff's  right  to 
recover  was  not  destroyed  by  the  Intimation 
of  tbe  judge,  and  Justice  Allen  suggested  that 
an  appeal  did  not  lie.  It  Is  well  to  review  the 
question,  as  we  have  done,  so  as  to  restrict 
the  practice  to  its  prop»  limits,  and  to 
clear  up  any  doubt  in  regard  to  it.  Here  tbe 
plaintiff  could  have  excited  to  the  instruc- 
tions and  reserved  the  point  after  taking  his 
chance  with  tbe  jury  upon  tbe  facts.  His 
bonor  thought  he  bad  such  a  chance  to  win, 
as  hh  submitted  the  question  to  the  Jury. 

The  nonsuit  was  taken  prematurely,  and  it 
is  unnecessary  for  us  to  decide  whetber,  if 
tbe  plaintiff  bad  gone  mi  with  the  trial  to  a 
verdict,  he  could.  In  law,  have  recovered 
against  John  L.  Patterson,  nnder  UnvlUe  v. 
Nlssen,  162  N.  G.  95,  77  S.  E.  1096»  and  the 
authorities   cited  therein. 

We  have  carefully  examined  tbe  record, 
and  find  no  error  in  the  rulings  of  tbe  coart 
in  tbe  respects  indicated  in  this  opinion. 

No  error. 

(174   N.    C.  «l) 
CRDTCHFIELD  HARDWARE  CO.  v.  REED 
FOUNDRY  &  MACHINE  CO.     (No.  390.) 

(Supreme  Court  of  North  Carolina.     Nov.  7, 
1917.) 

1.  SAI/ES  «=»418(6)  —  LlABItlTT  OF  Seixeb  — 
Stiptji-ations  as  to  Liabilitt. 

Under  a  contract  stipulating  that  the  seller 
was  not  to  be  liable  for  failure  to  fill  any  cider, 
it  would  not  be  liable  for  profits,  which  the 
buyer  would  have  realized  on  the  resale  of  ral- 
tivators,  if  the  seller  had  complied  with  tbe  or- 
der, and  not  shipped  secondhand  machines. 

2.  Sales  ^9177— Rejectiom  or  Goods— Bi- 
covEBT  OF  Advancements. 

When  the  seller  failed  to  ship  the  good* 
called  for  in  the  contract,  the  buyer  had  the 
right  to  refuse  to  receive  the  substitute. 

Appeal  from  Superior  Court,  Davidson 
County ;   Harding,  Judge. 

Suit  by  tbe  (>utchfleld  Hardware  Company 
against  tbe  Reed  Foundry  &  Machine  Com- 
pany. Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Affirmed. 

Defendant  contracted  with  plaintiff  to  sell 
and  deliver  to  it  all  goods  (ordered,  during 
tbe  continuance  of  tbe  contract,  that  they 
may  be  able  to  supply,  but  was  not  to  be  lia- 
ble in  damages  for  failure  to  flU  any  order. 
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Plaiutlff  ordered  45  pivot  axle  cultivators, 
and  they  were  shipped  to  it  by  defendant,  but 
proved  to  be  secoudhand  and  repainted  cul- 
tivators, and  plaintiff  refused  to  receive  them, 
an'd  notified  defendant  they  would  not  have 
them,  unless  the  latter  would  deduct  $10 
from  the  price  of  each  one  of  the  cultivators, 
which  defendant  declined  to  do.  This  suit 
was  then  brought  to  recover  $450,  for  loss  of 
profits,  which  plaintiff  alleged  it  would  have 
made  on  a  resale  of  the  cultivators  during 
the  season,  if  defendant  had  complied  with 
Its  part  of  the  contract  by  properly  filling  the 
order.  Plaintiff  paid  certain  diarges  of  the 
carrier  for  freight,  storage,  and  drayage,  for 
which  he  was  paid  by  defendant.  When  this 
was  done,  defenidnnt  alleges  In  Us  answer 
that  plaintiff  threatened  to  attach  the  goods 
In  order  to  secure  payment  of  its  damages 
for  the  breach  of  Its  contract.  Defendaut, 
before  the  expiration  of  the  time  limited  In 
the  contract,  to  wit,  June  10,  1916,  offered 
to  ship  new  cultivators  In  place  of  the  others, 
but  this  offer  was  refused  by  the  plaintiff. 
At  the  close  of  the  testimony,  the  court  or- 
dered a  Judgment  of  nonsuit  to  be  entered, 
and  plaintiff  appealed. 

Walser  &  Walser,  of  Lexington,  for  appel- 
lant. L.  A.  Martin,  of  Lexington,  for  appel- 
lee. 

WALKEB,  J.  [1]  We  do  not  see  upon  what 
ground  the  plaintiff  la  entitled  to  recover 
damages,  after  having  expressly  waived  them 
by  a  stipulation  In  the  contract  It  was  un- 
doubtedly lawful  to  do  so,  and  the  parties 
were  at  arm's  length  when  they  made  their 
agreement,  and  therefore  are  bound  by  Its 
terms.  They  must  perform  as  they  have  con- 
tracted. 7  Am.  &  Eng.  Enc.  118;  Dwlght  v. 
Insurance  Co.,  103  N.  Y.  347,  8  N.  E.  654,  67 
Am.  Rep.  729.  What  is  said  in  L.  H.  Engine 
Co.  V.  Paschal,  151  N.  C.  27,  65  S.  E.  523,  Is 
so  pertinent  to  the  facts  of  Oils  case  that  we 
content  ourselves  simply  with  this  quotation 
therefrom: 

"There  is  a  sweeping  limitation  of  liability  in 
these  words  'We  assume  no  liability  for  damages 
on  account  of  delay.'  Again,  'It  is  agreed  that 
no  liability  shall  attach  to  us  on  account  of 
damages  or  delays  caused  by  such  defective  ma- 
terial.' And  the  instrument  closes  with  a  pro- 
vision by  which  the  performance  of  the  contract 
by  the  engine  company  may  be  avoided  entirely, 
for  'this  contract  is  contingent  upon  strikes, 
accidents,  or  other  delays  unavoidable  or  beyond 
our  reasonable  control.'  Thus  we  have  before  us 
a  contract  which  exempts  the  seller  from  any 
liability  on  account  of  any  delay  in  executing 
it;  also  for  defective  material,  and  then  pro- 
vides that  he  may  avoid  the  contract  entirely  on 
account  of  strikes,  fires,  etc.  The  instrument 
would  appear  to  be  one  made  almost  entirely  for 
the  seller's  protection,  with  but  little  regard 
for  the  buyer's  interests.  Yet  we  are  con- 
strained to  hold  that  it  is  a  valid  contract,  and 
that  the  only  question  is  one  of  construction. 
We  have  not  been  cited  to  any  precedent  or  oth- 
er authority,  and  our  own  investigations  have 
failed  to  discover  a  case  in  point;  so  we  have  to 
go  upon  the  'reason  of  the  thinp  and  the  plain 
letter  of  the  written  instrument  It  is  common 
learning  that  any  contract  entered  into  volunta- 


rily between  competent  parties  is  valid  htid  gen- 
erally will  be  enforced,  unless  it  contravenes 
some  settled  principle  of  public  policy  or  is ' 
based  upon  an  immoral  consideration  or  entered 
into  to  accomplish  an  unlawful  or  immoral  pur- 
pose. The  contiiact  under  c»nsideration  is 
tainted  with  nothing  of  that  sort,  and  the  mtr- 
ties  are  undoubtedly  competent  to  make  it  The 
plaintiff  seller  is  a  private  corporation,  and  so 
is  the  defendant  purchaser.  Neither  is  affected 
with  a  public  use  and  thereby  prohibited  from 
entering  into  a  contract  which  exempts  it  from 
liability  arising  from  the  negligence  of  its  serv- 
ants. As  the  contract  is  lawful  and  expressed 
with  definiteness  and  certaintjr,  the  court  is  not 
at  liberty  to  alter  it  by  construction  or  make 
a  new  agreement  for  the  parties.  Chitty  on 
Cont  (11  Am.  Ed.)  92." 

The  clause  in  that  contract,  which  was  at- 
tacked, Is  fully  as  sweeping  in  Its  terms  as 
the  one  now  being  considered.  The  case  of 
Ileagney  v.  Machine  Co.,  4  Neb.  (Unof.)  745, 
96  N.  W.  175,  is  to  the  same  effect 

[2]  When  the  defendant  failed  to  ship  the 
goods  called  for  In  the  contract,  and  plain- 
tiff rejected  those  which  were  shipped,  it  was 
substantially  the  same  as  If  the  defendant 
had  not  filled  the  order  at  all.  Plaintiff  had 
the  right  to  reject  the  goods  as  not  In  com- 
pliance with  the  contract  and  the  parties, 
by  their  conduct,  evidently  agreed  that  the 
transaction  should  be  canceled,  and  treated 
as  if  there  had  been  "no  fllUng  of  the  order." 
Plaintiff  was  entitled  to  recover  the  amount 
it  had  advanced  for  the  payment  of  freight 
and  other  charges  specified,  but  this  has  been 
paid.  Machine  Co.  v.  Tobacco  Co.,  144  N.  0. 
421,  57  S.  E,  148.  We  have  not  considered 
the  question  as  to  whether  the  only  damages 
claimed  by  plaintiff  are  speculative  or  too 
remote.  Defendant  alleges  that  they  are,  and 
in  support  of  this  iwsltlon  dtes  Machine  Co. 
V.  Tobacco  Co.,  141  N.  C.  284,  63  S.  E.  885; 
Hardware  Co.  v.  Buggy  Co.,  167  N.  0.  423, 
83  S,  E.  537;  Grtflan  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Ashe  v.  De  Rosset,  60  N.  O. 
299,  72  Am.  Dec.  552. 

In  any  reasonable  view  of  the  case,  the 
Judgment  was  correct 

Affirmed. 


(174   N.    C.   614) 
HUMPHREY    BROS,    et    aL    ▼.    BUBXjL- 
CROCKER  LUMBER  CO.    Qfo.  296l) 

(Supreme  Court  of  North  Carolina.     Nov.  7, 
1917.) 

1.  COBPOBATIONS  ^s>480— MOBTOAOE— MONKT 

LoAKBD— Liens— PBiOBrrY. 
One  who  takes  a  mortgage  upon  corporation 
property  for  money  loaned  to  operate  It  or  to 
secure  other  debt  past  or  prospective  does  so 
with  the  knowledge  that  under  Revisal  1905,  {{ 
1131,  1206.  1207,  1226,  stating  the  order  of 
priority  of  lien  claimanta  against  an  insolvent 
corporation,  the  lien  of  his  mortgage  is  subject 
to  be  displaced  in  favor  of  laborers'  liens  or 
judgments  for  tort  and  the  expenses  of  receiver- 
ship or  of  other  court  proceedings  to  wind 
up  the  corporation  in  cases  of  insolvency. 

2.  COBPOBATIONS  «=s>480— MoBieAQB— MoRBT 

Loaned— Liens— Priobity. 
When  a  corporation  has  acquired  the  prop- 
erty involved  subject  to  a  valid  pnrdiaee-money 
mortgage  duly  recorded,  the  property  is  an  as- 
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set  of  the  corporation  only  to  the  extent  of  its 
equity  of  redemption,  and  a  lien  of  the  mort- 
gagee is  superior  to  all  other  claims. 

8.   CORPOBATIONS     «=»480— MoBTOAQEB— MON- 

KY  Loaned— Liens— Pbiority. 
Such  rule  is  not  aflfectcd  by  Rerisal  1905, 
S  1226,  providing  that  before  distribution  of  the 
assets  of  an  insolvent  corporation  the  court 
shall  allow  reasonable  compensation  to  the  re- 
ceiver for  his  coats  and  expenses  and  for  court 
proceedings  to  be  first  paid  out  of  the  assets, 
since  property  on  which  a  purchase-money  mort- 
gage exists  is  a  part  of  the  assets  only  to  the 
amount  of  the  equity  of  redemption. 
4.  oorporationb  ®=»566(7)  —  mobtoaob  — 

Monet  Loaned — Liens— Pbiobitt. 
The  assets  of  an  insolvent  corporation  are 
liable  to  labor  claimants  on  work  performed 
within  60  days  prior  to  the  appcnntment  of  the 
leeeiver  and  for  tort  claimants  next  after  pur- 
diase-money  mortgagees  under  Revisal  1905.  i| 
1131,  1206,  stating  the  order  of  priority  of  lien 
claimants  against  a  corporation. 

Appeal  fr<»n  Superior  Court,  New  Hanover 
County:  Bond,  Judge. 

Suit  by  J.  &  ft  R.  r.  Humphrey,  trading 
as  Humphrey  Broa»  against  the  Buell-Crock- 
er  Lumber  0>mpany  to  which  the  Cape  Fear 
Lumber  Company  was  made  a  party.  From 
the  Judgment  rendered  plaintiffs  and  certain 
other  claimants  appeaL    Affirmed. 

This  Is  an  appeal  from  an  order  of  Judge 
Bond,  distributing  the  funds  In  hand  and  ad- 
judicating property  mortgaged  for  purchase 
money  to  be  not  liable  primarily  for  payment 
of  tort  claims  and  labor  claims  against  the 
Buell-Crocker  Lumber  Company,  nor  liable 
for  costs  and  expenses  of  the  receivership, 
nor  for  labor  and  tort  claims  Incurred  by  re- 
celrers  while  operating  the  plant  under  an 
order  of  the  superior  court,  until  payment  of 
purchase  money.  The  receivers  and  certain 
claimants  appealed.  The  order  was  made 
upon  exceptions  to  the  report  of  the  ref- 
eree. 

J.  O.  Carr,  of  Wilmington,  for  receivers. 
Kenan  A  Wright,  of  Wilmington,  for  re- 
ceivers' creditors.  Stevens  &  Beasley,  of 
Warsaw,  for  Cape  Fear  Lumber  Co.  Wins- 
ton &  Matthews,  of  Windsor,  for  C.  W.  Mit- 
chell and  executors  of  W.  P.  Taylor  and 
others.  E.  K.  Bryan,  of  Wilmington,  for 
Murdhison  National  Bank.  A.  D.  Ward  and 
Wm.  r.  Ward,  both  of  Newbem,  and  Robert 
.T.  Bryan,  Jr.,  of  Wllmiogton,  for  D.  L. 
Farrlor. 

CLARK,  0.  J.  On  January  6,  1910,  Frank 
Buell  purchased  of  the  Cape  Fear  Lumber 
Company  certain  property,  and  to  secure  -the 
purchase  money  executed  simultaneously 
with  the  conveyance  a  mortgage  on  the  same 
for  $54,582,  which  was  immediately  register- 
ed. .  Some  time  thereafter,  Frank  Buell  con- 
veyed his  equity  of  redemption  in  said  prop- 
'  erty  to  the  BueU-Crocker  Lumber  Company, 
which  went  Into  possession  of  the  property 
and  remained  in  possession  until  the  re- 
ceivers were  appointed,  who  sold  the  same 
under  order  of  the  court  for  $7,850,  which 


sale  was  duly  confirmed  and  tbe  recovers  ex- 
ecuted a  deed  to  the  purchaser.  The  said 
sum  of  money  is  now  in  the  hands  of  the  re- 
ceiver. The  court  ordered  the  property  sold 
free  from  lien,  and  transferred  the  lien  of 
the  Cape  Fe&r  Lumber  Company  from  the 
property  to  the  fund  now  in  court. 

The  Cape  Fear  Lumber  Company  was  made 
a  party,  after  the  property  had  been  sold  by 
the  receivers,  upon  a  petition  asking  the  court 
to  turn  over  to  it  the  fund  derived  from  such 
sale  to  be  applied  to  the  payment  of  its 
mortgage  for  the  purchase  price  on  which 
there  was  due,  at  the  time  of  tlie  sale  $12,- 
706.21,  all  of  which  was  doe  with  no  means  of 
satisfaction  except  the  proceeds  of  the  sale. 
Said  Cape  Fear  Lumber  Company  was  not 
made  a  party  to  this  proceeding  until  after 
the  receivers  had  ceased,  operating  the  mill 
and  plant  and  ^^  sold  most  of  the  corporate 
property  and  after  all  the  costs  and  expenses 
had  been  incurred,  except  the  cost  of  a  ref- 
erence, which  reference  was  had  for  the 
purpose  of  taking  evidence  and  reporting  to 
the  court  the  facts  found  to  enable  the  court 
to  adjust  the  equities  of  the  various  parties 
In  interest 

The  Buell-Crocker  Ltmiber  Company,  when 
it  purchased  the  equity  of  redemption  from 
Frank  Buell,  agreed  with  him  to  pay  the 
mortgage  debt  due  by  him  to  the  Cape  Fear 
Lumber  Company,  but  said  agreement  was 
between  him  and  the  Buell-Crocker  Lumber 
Company,  and  the  Cape  Fear  Lumber  Com- 
pany was  not  a  party  thereto.  There  was  no 
agreement  whereby  the  Cape  Fear  Lumber 
Company  agreed,  to  accept  the  Buell-Crocker 
Lumber  Company  as  the  debtor  In  said  mort- 
gage, nor  did  it  agree  to  release  Crank  Buell 
as  the  debtor.  Said  Buell-Crocker  Lumber 
Company,  however,  paid  the  Cape  Fear  Lum- 
ber Company  certain  sums  on  account  of  said 
Indebtedness,  but  paid  it  In  partial  exonera- 
tion of  property  in  which  It  had  bought  the 
equity  of  redemption. 

On  April  23,  1912,  the  Buell-Crocker  Lum- 
ber Company  bought  from  D.  L.  Farrior  cer- 
tain lands,  and  executed  a  mortgage  thereon 
for  the  purchase  money,  $25,000  of  which  has 
never  been  paid  and  Is  more  than  the  proper- 
ty will  bring.  In  the  same  year  the  Buell- 
Crocker  Lumber  Company  bonght  from  the 
New  Hanover  Shingle  Mills  certain  timber, 
and  executed  thereon  a  mortgage  for  the 
purchase  money,  on  which  $26,150  Is  still 
due  and  It  is  found  by  the  Judge  upon  ad- 
mission that  it  will  not  bring  the  balance  due 
on  said  mortgage. 

The  Buell-Crocker  Lumber  Company  also 
executed  to  the  Murchison  National  Bank, 
for  money  used  In  Its  operations,  a  mortgage 
on  lumber  on  Its  yard  and  a  second  mortgage 
for  $14,000  on  part  of  the  property  set  out  In 
the  mortgage  for  the  purchase  money  ex- 
ecuted by  Frank  Buell  to  the  Cape  Fear  Lum- 
ber Company;  this  mortgage  covering  other 
property  also.     The  property  in  the  flrst- 
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named  mortgage  brought  $1,850.  About  the 
same  Ume  the  BueU-Crocker  Lumber  Com- 
pany executed  a  mortgage  on  two  mill  plants 
to  SIzer  &  Co.  for  $10,000  for  money  bor- 
rowed. 

The  BueU-Crocker  Lumber  Company  after- 
wards became  insolvent,  and  in  1914  Hum- 
phrey Bros,  brought  suit,  and  it  was  placed  in 
the  hands  of  a  receiver.  At  this  time  the 
company  was  indebted  to  various  parties,  inr 
eluding  claimants,  for  ¥6,787.31  for  labor 
done  within  60  days  prior  to  appointment  of 
receivers,  and  also  some  claimants  in  tort  for 
$800,  whose  lands  had  been  burned  over  by 
its  negligence.  The  receivers  proceeded  to 
operate  the  plant  and  incurred  a  larger  in- 
debtedness, to  the  payment  of  which  said  60- 
day  labor  claimants  and  the  tort  claimants 
and  all  the  other  appellants  tried  to  subject 
the  amounts  received  by  the  receivers  from 
the  sale  of  the  property. 

The  court  btiow  adjudged  that  the  re- 
ceivers pay  over  to  the  Cape  Fear  Lumber 
Company  or  their  representatives  the  $7,850 
proceeds  ot  the  property  on  which  it  had  a 
mortgage  for  the  purchase  price.  To  this 
judgment  the  receivers,  the  60-day  laborers 
and  their  creditors,  Slzer  &  Ca,  mortjgagee, 
Humphrey  Bros.,  the  Murdilson  National 
Bank,  and  the  tort  Claimants  each  excepted 
and  appealed. 

After  the  institution  ot  receivership  the 
following  indebtedness  accrued:  Claim  in 
tort  of  Gibson  James  for  burning  over  land, 
$63.75;  receivers'  pay  roll  for  labor,  $3,446.- 
32;  receivers'  other  indebtedness  in  the 
amount  of  $12,775.34. 

The  receivers  upon  their  appointment  gave 
bond,  took  charge  of  the  property,  published 
the  notice  required  by  chapter  173,  Laws  1911, 
and  operated  the  plant  for  about  a  year, 
without  objection  from  any  source  until  the 
hearing  of  this  cause  before  the  referee,  after 
aU  operations  had  ceased  and  all  the  in- 
debtedness of  the  receivership  had  been  in- 
curred. 

Tile  questions  presented  are  not  as  to  the 
amount  of  these  claims,  but  solely  as  to  their 
order  of  priority.  The  daims  fall  into  four 
classes:  (1)  Claims  tor  labor  performed 
within  60  days  prior  to  the  appointment  of 
the  receivers,  who  claim  priority  under  Re- 
Tlsal,  I  1131;  (2)  claims  in  tort  for  damages 
by  Are  accruing  prior  to  receivership,  but  the 
amount  thereof  determined  by  the  referee, 
who  claims  under  Revisal,  J  1206;  (3)  debts 
Incvrred  by  the  receivers  in  operating  the 
plant,  including  claims  for  labor  and  torts 
and  the  costs  of  the  action,  including  fees  of 
receivers  and  their  counsel  (Revisal,  J  1228); 
(4)  mortgages  executed  to  secure  money  bor- 
rowed for  the  operation  of  tlie  business  ex- 
ecuted to  Slser  &  Co.  and  the  Murcblson  Na- 
tional Bank. 

The  Judge  below  held  that  none  of  these 
claims  took  priority  over  the  mortgage  in- 
debtedness to  the  Cape  Fear  Lumber  Com- 
pany or  for  the  purchase  money  given  to  D. 


L.  Farilor,  the  New  Hanover  Shingle  Mills. 
and  others,  and  ordered  the  proceeds  from  the 
sale  of  the  i»operty  described  in  said  mort- 
gages to  be  applied  to  the  respective  mortgage 
debts. 

The  court  adjudged  that  the  recovers  pay 
over  to  the  Cape  Fear  Lumber  Company  the 
said  $7,850,  the  proeeeds  of  the  property 
embraced  in  its  mortgage,  and  that  the  New 
Hanover  Shingle  Company,  Mitchell,  Taylor, 
and  Brown,  and  D.  U  Farrior,  vendors  of 
property  on  which  a  mortgage  for  the  pur- 
chase money  was  retained,  are  entitled  to  the 
property  covered  by  the  req^ective  mortgages, 
which  amount  to  more  than  the  property 
therein  will  bring,  and  that  the  seme  is  not 
liable  to  be  assessed  for  any  sum  whatever, 
either  for  costs  and  expenses  in  this  case  nor 
for  labor  or  tort  claims  against  the  Buell- 
Crocker- Lumber  Company,  or  for  any  claims 
of  any  character  against  the  receivers  ot  the 
Buell-Crocker  Lumber  Company. 

The  court  finds  as  a  fact  that  the  prop- 
erty in  the  bands  of  the  receivers  and  the 
fund  la  court  after  the  application  to  the 
mortgages  of  the  property  (or  Its  proceeds) 
embraced  in  said  mortgages  is  not  sufficient 
to  pay  in  full  the  court  costs  of  this  proceed- 
ing, eliminating  the  receiver's  indebtedness, 
allowance  to  receivers  or  their  counsel,  and 
the  tort  and  labor  claims  filed  and  allowed 
against  the  Buell-Crocker  Lumber  Company, 
and  directed  that  the  fund  in  court  shall  be 
held  and  nothing  paid  out  until  this  court 
on  f^ipeal  shall  pass  upon  the  question  iwe- 
sented. 

The  court  found  as  a  fact  that  nether  of 
the  three  purchase-money  mortgagees  has 
anything  to  do  with  the  disputes  between  the 
other  parties,  and  that  there  is  no  reason  to 
believe  that  any  further  assets  of  said  cor- 
poration can  be  discovered,  and  that  there 
is  no  dilute  as  to  the  amounts  due  the  tort 
and  labor  creditors  or  creditors  of  the  re- 
ceivers as  found  by  the  referee.  The  court 
reserved  the  allowance  of  the  receivers  and 
attorneys  to  be  fixed  by  the  court  hereafter. 
The  Judgment  provided  that,  after  comply- 
ing with  the  above  provisions  thereof,  the 
residue  of  the  funds,  if  any  should  be  dis- 
tributed as  follows:  (1)  To  the  court  costs 
prot)er,  including  the  expenses  of  reference 
and  costs  incurred  in  carrying  on  said  busi- 
ness under  order  of  the  court  in  this  cause 
pro  rata  until  paid  in  full,  it  the  fund  be 
sufficient;  (2)  after  all  the  atiove  provisions 
are  complied  with,  if  any  fund  remains,  it 
shall  be  paid  to  labor  claims  for  work  done 
within  60  days  prior  to  the  appointment  of 
receivers  and  claims  In  tort  existing  when 
the  receiver  was  appointed,  pro  rata  i^itil 
paid  in  full,  if  fund  be  sufficient 

It  is  admitted  that  after  above  require- 
ments have  been  complied  with,  aU  funds 
will  have  been  exhausted.  The  respective 
appellants  contend:  (1)  The  labor  claimants 
and  tort  claimants  assert  that  their  claims 
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accrued  In  60  days  before  the  receivership 
are  Ileus  upon  all  the' assets  of  the  corpora- 
tion prior  to  any  of  the  mortgagees.  (2)  Slzer 
&  Co.  and  the  Murcblson  National  Bank, 
whose  mortgages  were  given  to  secure  credlt'to 
operate  the  business  prior  to  the  receivership, 
properly  concede  that  their  mortgages  are 
subject  to  the  claims  for  labor,  tort,  and  re- 
ceivership indebtedness  in  classes  1,  and  2, 
above  set  out,  but  they  assert  priority  to 
the  mortgages  for  the  purchase  money.  (3) 
The  receivers  contend  that,  being  authorized 
by  the  court  to  operate  the  mill  and  wind 
up  the  business,  the  indebtedness  and  expens- 
es Incurred  by  them  should  be  paid  In  prefer- 
ence to  all  other  Indebtedness.  (4)  The  re- 
ceivers further  contend  that  the  tort  and 
labor  claims  are  prior  liens  upon  the  prop- 
erty described  In  the  purchase-money  mort- 
gages, as  well  as  the  property  covered  by 
the  mortgages  to  Slzer  &  Co.  and  the  Murcbl- 
son National  Bank,  and  that  they  are  Inter- 
ested In  the  enforcement  of  such  liens,  be- 
cause If  the  purchase-money  mortgages  have 
priority,  there  are  not  sufficient  proceeds 
from  the  other  property  to  defray  the  ex- 
penses and  costs  of  the  receivership.  The 
appellants  have  waived  the  assignments  of 
error  based  on  the  lack  of  sufficient  evidence 
to  support  the  findings  of  fact,  and  the  ap- 
peal therefore  rests  entirely  upon  the  ques- 
tions of  law  touching  the  priority  of  the 
several  claims. 

The  judgment  below  must  be  affirmed  in 
every  respect.  In  Roberts  v.  Mfg.  Co.,  189 
N.  C.  27,  85  S.  E.  45,  It  was  held: 

"Property  acquired  by  a  private  corporation 
subject  to  a  valid  and  registered  mortgage  does 
not  become  assets  of  the  corporation  except  as 
subject  to  the  prior  lien;  and  the  lien  given  to 
laborers  on  the  assets  of  an  insolvent  corpora- 
tion for  work  done  under  the  conditions  stated 
in  Revisal,  $  1206,  cannot  affect  the  vested 
rights    •    •    •    of  the  prior  lienholders." 

In  Walker  v.  Lumber  Co.,  170  N,  C.  460. 
87  S.  E.  331,  It  is  said: 

"Revisal  1131,  which  gives  to  judgments 
against  corporations  for  labor  performed  and 
torts  committed  priority  over  prior  mortgages 
executed  by  the  corporation,  has,  *  •  •  no 
application"  where  the  corporation  acquired  the 
property  subject  to  such  prior  mortgage. 

[1]  One  who  takes  a  mortgage  upon  cor- 
poration property  for  money  loaned  to  oper- 
ate it  or  to  secure  other  debt,  past  or  pros- 
pective, does  so  with  the  knowledge  that  un- 
fler  Revisal,  §§1131, 1206,  1207,  1226,  the  Hen 
of  his  mortgage  is  subject  to  be  displaced  In 
favor  of  laborers'  liens  or  judgments  for  tort 
and  the  expenses  of  receivership  or  of  other 
court  proceedings  to  wind  up  the  corporation 
In  cases  of  insolvency. 

[2]  But  when  the  corporation  has  acquired 
the  property  subject  to  a  valid  registered 
mortgage,  or  at  the  time  of  the  purchase  there- 
of has  executed  a  mortgage  to  secure  the  pur- 
chase money  which  was  immediately  regis- 
tered, the  property  is  an  asset  of  the  corpora- 
tion only  to  the  extent  of  its  equity  of  re- 
demption.   The  corporation  itself  could  not 


I  divest  the  lien  of  the  mortgage  subject  t» 
I  which  It  acquired  the  property,  and  its  credl- 
■  tors,  whether  laborers  or  judgment  credi- 
tors in  tort,  cannot  subject  the  property  of 
the  mortgagees  and  divest  their  Interests  to 
be  applied  to  their  own  claims  against  the 
corporation.  This  would  seem  too  plain  for 
discussion. 

The  appellants  rely  upon  Coal  Co.  v.  Elec- 
tric Co.,  118  N.  C.  232,  24  S.  E.  22.  In  that 
case  there  was  a  mortgage  on  part  of  the 
property  to  secure  the  purchase  money  and 
another  mortgage  to  secure  money  borrowed 
to  operate  the  concern.  We  understand  the 
decision  as  holding  only  that  this  latter  mort- 
gage is  subject  to  the  claims  for  "material 
furnished."  If  it  can  be  construed  to  divest 
the  lien  of  the  mortgage  for  the  purchase 
money  executed  simultaneously  with  the  pur^ 
chase  of  the  property,  we  cannot  give  It  our 
approval.  In  the  very  next  volume  (Baker 
V.  Robbins,  119  N.  C.  289,  25  S.  E.  87Q),  the 
court  held: 

"Unless  the  statute  otherwise  provides,  « 
mortgage  lien  is  superior  to  a  subsequent  liea 
created  by  statute." 

This  must  apply  only,  as  we  have  already 
said,  to  property  owned  by  the  corporationr 
L  e.,  in  this  case  the  equity  of  redemption, 
for  no  statute  could  divest  the  interest  of 
the  mortgage  in  land  which  the  mortga^>r 
corporation  has  bought  subject  to  such  mort- 
gage. This  view  Is  clear  in  all  decisi.  ns  since 
down  to  McAdams  v.  Trust  Co.,  167  N.  C. 
49S,  83  S.  p.  623,  Ann.  Cas.  1916B,  669,  wben 
the  court  approved  the  following  ruling  in 
United  States  v.  Railroad,  12  WalL  (79  V. 
S.)  362,  20  L.  Ed.  434: 

"(1)  A  mortgage  by  a  railroad  company  cov- 
ering all  future  acquired  property,  attaches  only 
to  such  interest  therein  as  the  company  ae- 
quires,  subject  to  any  liens  under  which  it 
comes  into  the  company's  possession. 

"(2)  If  the  company  purchase  property  sub- 
ject to  a  lien  for  the  purchase  money,  such  lien 
IS  not  displaced  by  the  general  mortgage. 

"(3)  If  the  company  give  a  mortgage  tot  the 
purchase-money  at  the  time  of  the  purdiaae, 
such  mortgage,  whether  registered  or  not,  ha» 
precedence  of  the  general  mortgage." 

"[We  would  not  be  understoMl  as  approving 
this  last  paragraph  under  the  registration  laws 
in  this  state  when  the  mortgage  is  not  regis- 
tered.] 

"(4)  This  rule  fails,  however,  when  the  prop- 
erty purchased  is  annexed  to  a  subject  already 
covered  by  the  general  mortgage  and  becomes 
a  part  thereof,  as  when  iron  rails  are  laid  down 
and  become  a  part  of  the  railroad." 

When  the  vendors  convey  property  and  si- 
multaneously take  back  a  mortgage  to  secure 
the  balance  ot  the  purchase  money  and  sndi 
mortgage  Is  at  once  recorded,  there  is  not  an 
instant  of  time  in  which  the  vendee  has  the 
legal  title,  and  therefore  in  sudb  case  the 
wife  of  the  vendee  acquires  no  right  to  dow- 
er in  priority  to  the  mortgagee,  nor  does  any 
right  of  homestead  nor  of  a  prior  Judgment 
attach.  Bunting  v.  Jones,  78  N.  G.  242;  Uor- 
ing  V.  Dlckerson,  85  N.  C.  466;  Hinton  v. 
Hicks,  156  N.  C.  24,  71  S.  E.  1086. 
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£S]  Bevisal,  §  1226,  provides:  "Before  AiB- 
tribatlon  of  the  assets  of  an  Insolvent  cor- 
iwration"  the  court  shall  allow  reasonable 
compensation  to  receiver  and  the  costs  and 
expenses  of  administration  of  his  trust  and 
the  cost  of  proceedings  in  said  court  "to  be 
first  paid  out  of  said  assets." 

The  first  rule  to  be  observed  is  that  the 
property  to  be  subjected  must  be  the  proper- 
ty of  the  corporation,  and  when  there  is  a 
mortgage  given  for  the  purchase  money  si- 
multaneously with  the  purchase  and  immedi- 
ately recorded,  the  corporation  owns  only  the 
equity  of  redemption,  and  the  vested  rights 
of  such  mortgagee  cannot  be  divested  to  the 
payment  of  any  liability  for  any  purpose  of 
the  insolvent. 

Under  Revlsal,  §  1226,  the  first  assets  that 
are  the  property  of  the  corporation  must  be 
applied  to  the  costs  of  the  proceedings  In 
court,  Including  the  fees  of  the  receiver  and 
referee,  and,  except  as  to  private  corpora- 
tions (Roberts  V.  Mfg.  Co.,  169  N.  0.  33,  85  8. 
E.  46;  Trust  Co.  v.  Coal  Co.,  27  Colo.  246, 
«0  Pac.  621,  83  Am.  St  Rep.  59),  receivers' 
•certificates  Issued  in  operation  of  the  plant, 
under  the  orders  of  the  court,  and  liabil- 
ities Incurred  for  labor  and  torts  (Lumber  Co. 
▼,  Lumber  Co.,  150  N.  C.  282,  63  S.  B.  1045, 
21  L.  R.  A.  [N.  S.]  843). 

■  Doubtless  if  it  were  shown  that  the  con-i 
veyance  and  the  taking  of  purchase  mortgage 
tiadt  were  a  device  to  exempt  the  property 
from  liability  for  labor  and  torts,  such  mort- 
gage would  be  held  no  bar  to  collection  of 
such  dalms. 

[4]  The  next  liability  Is  to  claimants  for 
labor  performed  within  60  days  prior  to  the 
.appointment  of  the  receiver,  and  for  claim- 
ants In  tort  for  which  liability  had  accrued 
when  the  receiver  was  appointed.  Revisal, 
«  1131.  1206. 

It  being  found  as  a  fact  by  the  Judge,  and 
■not  contested,  that  there  were  no  assets  that 
could  accrue  beyond  this  point,  the  court  re- 
frained from  passing  upon  the  priority  among 
■other  creditors-. 

AfBrmed. 

BROWN,  J.,  not  sitting. 

WALKER,  J.  (concurring).  It  Is  well  set- 
•tled  that  an  unregistered  mortgage  Is  of  no 
avail,  as  against  creditors  or  purchasers  for 
value,  and  the  quotation  in  McAdoms  v. 
Trust  Co.,  167  N.  0.  498,  S3  S.  E.  625,  Ann. 
■  -Cas.  1916B,  669,  from  United  States  v.  Rail- 
road Co.,  12  Wall.  (79  U.  S.)  362,  20  L.  Ed. 
434,  so  far  as  the  third  proposition,  therein 
.decided,  is  concerned  was  not  Intended  to  ig- 
nore this  well-settled  rule  or  statutory  re- 
quirement In  this  state.  The  proposition  it- 
self was'  not  presented  In  the  McAdams  Case, 
and  It  was  not  quoted  with  any  Intention 
whatever  of  approving  it,  but  merely  because 


It  happened  to  be  a  part  of  the  general  mat- 
ter decided  by  the  other  court,  passing  then 
upon  the  tenus  of  the  statute  of  another  Ju- 
risdiction, not  of  course  applicable  here,  and 
to  show  how  far  some  courts  had  gone,  con- 
trary to  our  statutes  and  decisions  in  regard 
to  m(»rtgage8,  in  preserving  vested  rights. 
The  opinion  in  the  McAdams  Case  through- 
out adverts  prominently  to  the  necessity  of 
r^istratlon  of  a  mortgage  in  this  state  in 
order  to  save  rightsr  thereunder,  as  against 
creditors  and  pur<^nsers.  The  McAdams 
Case  Is  in  entire  harmony  with  this  case, 
when  rightly  considered,  and,  I  believe,  has 
been  dted  as  direct  authority  to  sustain 
what  Is  herein  decided.  The  point  decided 
in  the  McAdams  Case  assumed  that  the  mort- 
gage must  be  registered,  of  course,  in  order 
to  vest  any  preferential  right,  as  this  lan- 
guage will  show  very  clearly. 

"The  work  and  labor  was  performed  and  the 
aiaterials  furnished  by  the  plaintiff  ^th  full 
knowledge,  in  law  at  least,  and  also  in  fact,  of 
the  prior  mortgage.  He  must  be  presumed  to 
have  been  able  to  take  care  of  his  own  interests 
and  to  have  contracted  for  a  lien  with  reference 
merely  to  the  equity  of  redemption  and  in  sub- 
ordination to  the  older  incumbrance,  of  which 
he  had  full  notice,  and  his  case  must  now  be 
judged  by  these  considerations.  The  mortgagor 
could  not  give  him  a  better  right  or  title  than 
he  himself  posses.sed  at  the  time.  As  the  work 
was  commenced  after  the  defendant's  mortgage 
wag,  registered,  the  lien  of  the  plaintiff  is  sub- 
ject to  the  prior  lien  of  the  mortgagee,  and  the 
court  shoula  have  so  declared." 

'      (in   N,  C.  T78) 
SPARGER  v.  NORTH  CAROLINA  PUBLIC 
SERVICE  CO.  (No.  391.) 

(Supreme  Court  of  North   Carolina.     Nov.  7, 
1917.) 

Steebt  Railboads  <8=>117(11)— Question  fob 
JuKT— -Last  Cbancx  Doctrinb. 
In  action  for  personal  injury,  where  there 
was  evidence  that  defendant's  street  car  was 
running  at  excessive  rate  of  speed,  and  motor- 
man  failed  to  slacken  speed  or  give  proper  warn- 
ing of  its  approach  after  seeing  danger  to  plain- 
tiff, it  is  jury  question  whether  there  was  neg- 
ligence on  part  of  defendant's  servants,  after 
they  discovered,  or  could  have  discovered,  plain- 
tiff's danger. 

Appeal  from  Superior  Court,  Oullford 
County;    Long,  Judge. 

Action  by  James  H.  Sparger  against  the 
North  Carolina  Public  Service  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   No  error. 

On  the  morning  of  November  10,  1016, 
plaintiff  was  driving  In  his  buggy,  north  on 
Elm  street,  on  the  right-hand  side  of  North 
Elm  street,  and  his  horse  turned  west  of  his 
own  accord  into  Gaston  street,  which  inter- 
sects North  Elm  at  a  right  angle.  To  do  so 
it  was  necessary  to  cross  the  tracks  of  de- 
fendant. The  plaintiff's  place  of  business 
was  on  Gaston  street,  and  for  months  it  had 
been  his  custom  to  make  this  trip,  with  his 
horse,  along  this  route.  He  did  not  look  up 
or  down  the  track  before  entering  upon  tlie 
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track,  and  was  not  controlling  the  horse  with 
the  lines  at  the  time,  though  he  had  hold  of 
them.  He  did  not  see  the  car  before  he  got 
on  the  tracks,  and,  when  he  first  observed  it, 
the  car  was  126  or  140  feet  north  from  him, 
traveling  20  to  25  miles  per  hour.  He  was 
on  one  of  the  principal  streets  of  the  town. 
The  motorman  did  not  ring  any  gong,  nor 
sound  any  warning,  and  did  not  slacken  his 
speed.  Plaintiff  urged  his  horse  forward, 
but  failed  to  get  entirely  ott  the  track,  after 
doing  all  be  could  to  do  so.  Tbe  car  struck 
a  spoke  on  one  of  the  rear  wheels  of  the 
buggy,  overturned  it,  and  threw' plaintiff  vi- 
olently to  the  ground. 

The  defendant  objected  to  the  third  Issue, 
"as  to  the  last  clear  chance,"  and  the  instruc- 
tion in  regard  to  it,  and  moved  to  nonsuit 
the  plaintiff.  The  jury  found  that  defendant 
was  negligent,  that  plaintiff  was  guilty  of 
contributory  negligence,  but  that  defendant's 
servants  could  have  prevented  the  injury  by 
the  exercise  of  ordinary  care,  notwithstand- 
ing plaintiff's  negligence,  and  assessed  the 
damages  at  $1,000.  Defendant  appealed 
from  the  Judgment. 

Jerome,  Scales  &  Jerome,  of  <^recnsboro, 
for  appellant  John  A.  Barringer,  6.  S. 
Bradshaw,  and  B.  0.  Stmdwlck,  aU  of 
Greensboro,  for  appellee; 

PER  CURIAM.  It  is  found  by  the  Jury 
that  both  parties  were  guilty  of  negligence, 
the  defendant  in  running  at  an  excessive 
speed  and  failing  to  give  proper  warning  of 
the  approach  of  the  street  car,  and  the  plain- 
tiff In  attempting  to  cross  the  track  of  the 
street  railway  company  In  a  careless  manner, 
and  the  evidence  fully  supports  the  findings. 
There  was  no  serious  controversy  as  to  this 
part  of  the  case.  But  defendant  contends 
that  there  was  no  reason  for  submitting  the 
third  issue  as  to, the  ability  of  defendant's 
servants  to  stop  the  car,  and  avoid  the  colli- 
sion, after  its  servants  had  observed  the  plain- 
tiff's dangerous  predicament.  There  was  rele- 
vant evidence  for  the  jury  to  consider  upon 
such  an  inquiry,  and  the  jurors  mi^t  deter- 
mine for  themselves  whether  the  motorman 
could  have  stopped  the  car,  after  seeing  the 
plainturs  danger,  and  before  reaching  the 
buggy.  There  was  no  use  of  the  gong,  or  oth- 
er signal  to  warn  plaintiff  of  the  danger  of  re- 
maining on  the  track,  or  of  going  upon  It. 
Even  though  he  may  have  seen  the  car  after- 
wards. It  was  too  late  to  leave  the  trade  en- 
tirely before  his  buggy  was  stricken  by  the 
car  and  overturned.  There  was  evidence 
as  to  this  feature  of  the  case,  and  also  evi- 
dence that  plaintiff  acted  with  promptness 
after  discovering  his  danger.  If  the  motor- 
man  had  sounded  the  gong,  seasonably.  It 
would  have  aroused  the  plaintiff  to  the  ijer- 
il  of  his  situation,  and  he  would  have  had 
more  time  to  escape  the  injury.  The  case  is 
governed  by  the  principles  of  Norman  v. 
Railway  Co.,  167  N.  C.  538,  83  8.  B.  835,  Ann. 


Caa  1916E,  508,  though  not  like  it  In  all  re- 
spects. See,  also,  Davis  v.  Traction  Co.,  141 
N.  C.  134,  53  S.  E.  617;  Wright  v.  Manu- 
facturing &  Power  Co.,  147  N.  C.  534,  61  S. 
B.  380;  Smith  v.  Railroad  Co.,  162  N.  a  30, 
77  S.  B.  966.  The  court  said  In  Davis  T. 
Traction  Co.,  supra: 

"If  a  car  is  moving  at  a  lawful  speed — that 
is.  not  an  excessive  rate  of  speed — and  a  peraon 
enters  upon  the  track,  the  defendant  is  reqnired 
to  exercise  ordinary  care,  give  the  signals,  lower 
the  speed,  and,  if  it  appears  reasonably  neces- 
sary, stop  the  car." 

The  same  language  was  quoted  and  ap- 
proved In  Wright  V.  Manufacturing  &  Pow- 
er Co.,  supra.  There  was  evidence  ot  negli- 
gence on  the  part  of  defendant  after  Its  aerv- 
ants  either  did  discover,  or  could  have  dis- 
covered, the  danger  in  which  plaintiff  had 
been  placed  by  his  own  InattonUon  and  want 
of  care  for  himself. 

No  error. 

(m   N.    C.    605) 

HARDY  V.  HARDY  et  aL    (No.  231.) 

(Supreme  Court  of  North  Carolina.     Nov.  7, 
1917.) 

1.  Wills  <S=>675— Pbecatoet  Tbitbin— Lixita- 
TiON  of  Estates. 

'Testator's  will  devised  to  his  son  a  descrtl>ed 
portion  of  his  realty,  and  gave  the  remainder  to 
his  four  daughters  for  equal  division  between 
them,  further  providing,  "It  is  my  last  wish  and 
derire  that  my  old  home  shall  ronain  intact  u 
it  DOW  stands,  and  that  ray  son  shall  eventually 
own  it  by  buying  his  sisters'  interesta,  as  set 
out  above,  by  all  of  them  coming  to  a  mntual 
agreement"  Beld,  that  the  last  imivision  did 
not  establish  a  trust  or  Umit  the  estates  previ- 
ously devised. 

2.  Wills  ®=>656  —  Constbuotioit  —  Rxsisic- 
noN  ON  RionT  to  Sell. 

Testator's  will  devised  t»  his  son  a  portioo 
of  his  realty,  and  devised  the  remainder  to  his 
four  daughters,  to  be  equally  divided,  providing 
that  no  one  of  the  daughters  should  make  sale 
of  her  interest  until  she  reached  21,  and  that 
should  she  then  desire  to  sell  she  mould  give 
the  son  first  chance  to  buy.  HM,  that  a 
daughter's  right  to  sell  was  not  restricted  until 
all  the  daughters  should  reads  the  age  of  21. 

Appeal  from  Superior  Court  Len(^  Coun- 
ty;  Allen,  Judge. 

Controversy  submitted  without  action  to 
try  title  to  land  bet^veen  M.  Langhorne  Har- 
dy and  Paul  V.  Hardy  and  others.  From 
judgment  for  plaintiff,  defendants  appeal. 
AfBrmed. 

This  is  a  controversy  submitted  without  ac- 
tion to  try  the  title  to  two  tracts  of  land  and 
to  recover  the  purchase  money  therefor.  L. 
M.  Hardy,  who  was  the  owner  of  the  land, 
died  leaving  a  will,  the  material  parts  of 
which  are  as  follows: 

"2.  Igive,  devise  and  bequeath  unto  M.  I>ng- 
home  Hardy,  my  son,  of  lot  No.  1  of  the  orig- 
inal P.  M.  Hardy  land  a  portion  described  as 
follows:     [Description  omitted.] 

"3.  I  give,  devise  and  bequeath  unto  Addie 
N.,  Rebecca  M.,  SalUe  O.,  and  Mary  L.  Hardy, 
my  four  daughters,  the  remainder  of  my  rMl 
estate,  same  to  be  equally  divided  among  them, 
each  one  share  and  share  alike  in  its  division. 
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with  the  following  provisioii,  naitielr:  That  no 
one  of  these  four  heirs  shaU  make  sale  of  her 
interest  until  the  age  of  21  years  shall  have 
been  reached  and  then  should  she  desire  to  sell, 
she  shall  give  my  son,  M.  Langhorne,  the  first 
chance  and  in  the  event  of  his  purchase,  he 
shall  have  the  period  of  one  year  in  which  to 
make  settlement  for  same  if  he  so  desires." 

"8.  It  is  m;  last  wish  and  desire  that  my  old 
home  shall  remain  intact  as  it  now  stands,  and 
that  my  son,  M.  Langhorne  Hardy  shall  eventu- 
ally own  it  by  buying  hia  Bisters'  interests  as 
set  out  above  by  all  of  them  coming  to  a  mntoal 
agreement" 

Addle  N.,  mentioned  In  Item  8,  Intermftr- 
rled  with  D.  A.  Freeman,  and  after  the  deatb 
of  said  L.  M.  Hardy  the  land  derlsed  in  said 
Item  was  duly  divided  between  the  fbor 
children.  Addle  N.,  I(«Iiecca  11,  Sallle  O.,  and 
Mary  L.  Hardy.  Thereafter,  and  after  the 
Bald  Addle  N.  became  2t  years  of  age,  she 
and  her  husband  conveyed  the  land  allotted 
to  her  to  the  plaintiff,  M.  Langhorne  Hardy, 
the  devisee  la  item  2,  and  the  said  M.  Lang- 
horne HJrdy,  the  plaintiff,  has  contracted  to 
sell  the  land  devised  in  item  2,  the  land  con- 
veyed to  him  by  his  sister  Addle  N.,  being 
the  old  home,  to  the  defendant,  who  has  re- 
fused to  accept  a  deed  and  pay  the  purchase 
money,  upon  the  ground  that  the  title  of  the 
plaintiff  is  defective.  Two  of  the  daughters, 
devisees  in  Item  3,  are  not  21  years  of  age. 

His  honor  held  that  the  title  of  the, plain- 
tiff was  good,  and  rendered  Judgment  requir- 
ing the  defendant  to  accept  the  deed  of  the 
plaintiff  and  pay  the  purdiase  money,  and 
the  defendant  excepted  and  appealed. 

Y.  T.  Ormond,  of  Klnston,  for  appellants. 
liOftlii,  Dawsoo  ft  Manning,  of  Klnston,  for 
appellee 

ALLEN,  J.  Under  the  early  English  and 
American  authorities,  language  in  a  will, 
expressive  of  the  wish  or  desire  of  the  tes- 
tator as  to  the  disposition  of  his  property, 
was  generally  held  to  raise  a  trust,  or  to 
limit  the  estate  devised,  unless  a  contrary 
Intent  was  manifest  from  a  consideration  of 
the  whole  will ;  but  the  tendency  of  modem 
authority  is  to  reverse  this  rule,  and  to'  hold 
that  precatory  words  "are  not  to  be  regard- 
ed as  Imperative  unless  It  is  plain  from  the 
context  that  the  testator  so  Intended  them." 
The  question  Is  fully  discussed  and  the  au- 
thorities dted  by  COnnor,  J.,  in  St  James 
Church  V.  Bagley,  138  N.  C.  384,  60  S.  R  841, 
70  Ia  R.  A.  160.  by  Clark,  C.  J.,  in  Fellowee 
▼.  Dnrfey,  163  N.  C.  806,  79  S.  E.  621,  and 
by  Holte,  J.,  in  Carter  v.  Strickland,  166  N. 
C.  70,  80  S.  E.  061,  Ann.  Cas.  1916D,  416. 

[1]  Allying  this  principle,  we  are  of  opin- 
ion that  ttem  8  of  the  will  of  L.  M.  Hardy 
does  not  establish  a  trust,  or  limit  the  es- 
tates devised  in  items  2  and  3  of  the  will.  It 
does  not  purport  to  command,  but  merely 
to  ezpresis  a  wish,  and  the  testator  points 
out  the  way  In  which  he  hopes  his  desired 
object  may  be  attained,  which  Is  that  M. 


Langhorne  Hardy  may  buy  the  interest  of 
his  sisters  by  mutual  agreement  This  rec- 
ognizes the  right  of  the  sisters  to  sell  at  their 
own  price,  and  that  the  son  cannot  acquire 
title  except  by  purchase,  thus  showing  that 
the  desire  of  the  testator  that  his  son  should 
eventually  own  the  home  place  could  only  be 
carried  into  effect  by  contract  between  the 
parties,  with  no  limitation  on  the  right  to 
contract,  and  nbt  under  any  condition  Im- 
posed by  the  testator.  He  leaves  them  free 
to  contract  on  their  own  terms,  but  hopes 
that  they  may  reach  an  agreement  and  that 
his  son  may  buy  the  home  place. 

[2]  Eliminating,  therefore,  the  eighth  item, 
there  Is  nothing  to  prevent  the  plaintiff  from 
conveying  a  good  title  to  the  land  in  item  2, 
which  is  devised  to  him  absolutely,  nor  do 
we  think  the  provision  In  item  3  restricts 
the  right  to  sell  until  all  the  daughters 
reach  the  age  of  £1  years.  There  is  force  in 
the  contention  of  the  defendant  that  the  re- 
striction upon  the  right  to  sell  is  meaning- 
less, unless  it  was  intended  that  no  jtart  of 
the  land  should  be  sold  until  all  the  daugh- 
ters became  21,  as  no  one  of  them  could  make 
a  sale  until  she  reached  that  age  In  the  ab- 
sence of  the  provision,  but  this  cannot  pre- 
vail against  the  plain  language  of  the  will. 

In  the  first  part  of  the  item  the  land  Is 
devised  to  the  four  daughters  absolutely,  to 
be  equally  divided  among  them,  and  there  is 
no  condition  annexed  to  the  devise^  and  noth- 
ing in  the  whole  item  requiring  the  division 
to  be  positponed  until  all  became  21,  years. 
They  then  had  the  right  to  partition  at  once, 
and,  acting  upon  this  construction,  the  parties 
have  had  their  shares  set  apart  to  them  in 
severalty.  If  so,  why  should  the  testator 
say  that  a  dao^ter,  who  had  reached  21 
years,  and  whose  share  had  been  allotted  to 
her,  could  not  sell  her  lot  ontU  another 
daughter,  who  owned  another  share,  and  had 
no  interest  in  the  first,  became  21?  Again, 
the  language  is  "no  one  of  these,"  "her  in- 
terest," "then  should  she  desire  to  sell,"  "she 
shall  give,"  referring  to  eadi  one  as  she 
reaches  21,  and  not  to  all  the  daughters. 

Affirmed. 

'  074   N.    C.    4«0) 

MARSHALL  t.  HASTINGS  et  ol.    (No.  867.) 

(Supreme  Court  of  North  Carolina.     Nov.  7. 
1817.) 

HiGHWATS    «=s>g6(l)    —    ESTABUSEHXRT    BT 

Statutobt  Pbockkdinob  —  Liabilitt  to 
Landownbb  of  Boabd  or  Road   Couuiis- 

SIONBBS. 

Where  a  legally  elected  and  qualified  board 
of  road  commissioners  for  a  county  under  Pub. 
Laws  1907,  c.  20,  at  a  regular  meeting  adt^ted 
a  route  through  plaintiff's  farm  for  a  public 
road  and  appropriated  the  land  for  it  there 
was  a  legal  condemnation  and  appropriation  of 
plaintiff's  land  for  a  public  purpose,  and  the 
commissioners  were  not  personally  liable  to 
plaintiff  for  damages;  his  remedy  being  under 
the  statute  creating  the  board  and  conferring  on 
it  powers  of  eminent  domain  with  compensanon. 
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Appeal  from  Superior  Court,  Forsyth 
County;    Stacy,  Judge. 

Action  by  Joseph  W.  Marshall  against  R. 
I^  Hastings  and  others.  From  a  Judgment 
dismissing. the  action,  plaintiff  appeals.  Af- 
firmed. 

Civil  action  heard  upon  report  of  referee 
and  exceptions  thereto  by  plaintiff.  His  hon- 
or overruled  the  exceptions,  and  sustained 
the  judgment  of  the  referee  dlsml&illng  the 
action. 

\Vm.  T.  Wilson  and  J.  B.  Alexander,  both 
of  Wlnston-Salem,  for  appellant  Benbow, 
Hall  &  Benbow  and  Bastings,  Stephenson  & 
Whicker,  all  of  Wlnston-Salem,  for  api)eUees. 

BROWN,  3.  This  action  Is  brought  to  re- 
cover damages  against  the  defendants  indi- 
Tidnally  and  personally  for  inj^aries  suffered 
by  plaintiff  by  reason  of  the  construction  of  a 
public  road  through  his  lands. 

It  appears  from  the  report  of  the  referee 
that  the  defendants  were  the  legally  elected 
and  qualified  board  of  road  commissioners 
for  the  county  of  Forsyth  under  chapter  20 
of  the  Public  Laws  of  North  Carolina  of  1907, 
and  as  such  board  were  authorized  and  em- 
powered by  law  to  take  the  plaintiff's  land 
and  to  construct  the  road  through  his  farm. 
It  further  appears  that  the  route  through 
plaintiff's  farm  was  adopted  and  the  land  ap- 
propriated for  the  public  road  at  a  regular 
meeting  of  the  board  of  road  commissioners. 
That  constituted  a  legal  condemnation  and 
appropriation  of  the  land  for  a  public  pur- 
pose. State  y.  Jones,  139  N.  C.  614,  62  S.  E. 
240,  2  Ll  R.  A.  (N.  S.)  813.  There  is  no  find- 
ing or  evidence  whatever  that  defendants  act- 
ed in  excess  of  the  authority  conferred  by 
the  statute.  The  statute  creating  the  board 
wid  conferring  upon  it  powers  of  ^nlnent 
domain  provides  an  adequate  remedy  for 
compensation  for  all  injuries  sustained  by 
landowners  whose  property  Is  taken  and  pro- 
vides a  method  of  procedure.  It  is  plaintUTs 
fault  that  he  has  not  pursued  the  remedy 
provided  by  the  statute. 

It  Is  manifest  that  under  well-settled  prin- 
ciples' of  law  deffflidants  are  not  personally 
liable,  and  that  this  action  was  properly  dis- 
missed. Fore  V.  Feimster,  171  N.  C.  851,  88 
8.  E.  977,  L.  B.  A.  1916F,  481;  Hipp  T.  Far- 
rell,  173  N.  C.  — ,  91  S.  B.  831;  Templeton 
V.  Beard,  159  N.  a  63,  74  S.  B.  736. 

Affirmed. 

(174  N.    C.    GOS) 

LOVELACE  V.  GBATBEAL.    (No.  856.) 

(Supreme   Court  of  North  Carolina.     Nov.   7, 
1917.) 

1.  Embezzlement  €=^48(4) — Instbuctions. 

Instruction  that  eiabezzlement  is  the  feloni- 
ous taking  and  appropriating  to  one's  own  aae 
of  money  belonging  to  another  is  incorrect. 


2.  Cbiuinai.  Law  <8»823(4)  —  Ebbob  is  Is- 

8TKC0TI0NS— Cube  bt  Otheb  Instbtjctioss 

—Definition  of  ."Eubbzzi.euent." 

Giving  of  instruction  containing  erroneous 

definition   of   "embezzlement"   held  not  piejadi- 

cial,  where  it  is  followed  by  a  correct  instmc- 

tion  on  only  question  in  controversy. 

3.  ekbkzzi.euent  «=»18(3)  —  istbtbdctiohs — 
Urlawfui.  Apfbopbiation. 

Instruction  that  one  lawfully  receiving  mon- 
ey into  his  possession  and  unlawfully  appropri- 
ating it  to  liis  own  use  is  guilty  of  embozle- 
ment  is  correct. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Embez- 
dement] 

Appeal  from  Superior  Court,  Ashe  Coun- 
ty;   Harding,  Judga 

Action  by  O.  B.  Lovelace  against  J.  A. 
OraybeaL  From  Judgment  for  plaintiff,  de- 
fendant appeals.    No  error. 

This  Is  an  action  to  recover  damages  for 
slander;  the  plaintiff  alleging  that  the  de- 
fendant had  charged  him  with  th«  crime  of 
perjury,  and  with  the  crime  of  embezzlement 
The  defendant  pleaded  Justification. 

The  evidence  tended  to  prove  that  the 
plaintiff  was  a  rural  mall  carrier,  and  that 
the  defendant  was  a  surety  on  his  bond; 
that  Mrs.  EUer,  who  lived  on  the  mall  route, 
deposited  25  cents  and  four  unstamped  let- 
ters In  the  mall  box;  that  the  plaintiff  took 
the  letters  and  the  money  on  one  Tuesday; 
that  he  stamped-  the  letters,  and  on  the  fol- 
lowing Sunday  returned  ttie  difference  of 
17  cents  to  the  husband  of  Mrs.  Eller.  The 
only  dispute  as  to  the  facts  on  the  plea  of 
justification  Is  that  the  evidence  of  the  de- 
fendant tended  to  prove  that  after  the  let- 
ters were  stamped  the  plaintiff  appropriated 
to  his  own  use  the  17  cents,  and  that  he 
paid  the  amount  to  Mr.  Elller  after  repeated 
demands  upon  him,  while  the  evidence  of 
the  plaintiff  tended  to  prove  that  after  pay- 
ing for  the  four  stamps  he  left  the  17  cents 
on  a  shelf  In  the  post  office,  and  continued 
on  his  mall  route,  and  that  within  a  day  or 
two  he  got  the  money  and  returned  It  at 
once. 

His  honor,  among  other  things,  charged  the 
Jury  as  follows: 

"Now  the  defendant  further  contends  that 
plaintiff  has  sworn  that  he  did  actually  take 
the  money;  that  he  came  along  one  morning 
and  fonnd  four  letters  in  the  box  and  25  cents 
placed  in  there  by  Msn.  Eller,  and  that  he  took 
that  money  and  the  letters  with  some  other 
money  and  letters,  and  carried  it  along  to  Bug- 
by,  end  laid  it  on  a  shelf  at  the  post  office,  and 
went  on  to  Grant,  Va.,  with  his  mail,  and  as  hs 
came  back  he  bought  stdmps  and  placed  them 
on  the  letters,  and  put  the  rest  of  the  change  in 
his  pocket,  and  never  did  account  for  it  nntil 
he  was  called  upon  several  times,  and  threats 
had  been  made  that  he  had  better  bring  the 
money  back  before  he  brought  suit  against  Ar- 
thur Graybeal,  and  that  he  took  it  for  his'  own 
use,  and  it  was  Tuesday  when  be  took  the  mon- 
ey, and  that  he  kept  it  until  the  following  Son- 
day  before  he  returned  the  money.  Then  after 
a  message  bad  been  sent  him  by  Mr.  Eller,  he 
took  it  and  delivered  it  to  Mr.  Eller.     Defesd- 
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ant  contends  that  the  evidence  onght  to  satiaf; 
you  that  he  had  taken  the  money  and  was  guilty 
of  embezzlement.  Gentlemen,  embezzlement  is 
felonious  taking  and  appropriating  to  one's  own 
use  nioney  belonging  to  another,  but  there  ia  no 
evidence  that  he  did  this;  that  after  lawfully 
receiving  it  into  bis  possession  he  unlawfully 
appropriated  it  to  his  own  use— that  is,  deprived 
the  owner  of  the  use  of  it." 

The  defendant  excepted.  Hie  jury  letnm- 
ed  tbe  following  verdict: 

(1)  Did  the  defendant  speak  of  and  concerning 
the  plaintiff  the  words  in  substance  alleged  in 
the  complaint?    Answer:  "Yes." 

(2)  Did  he  intend  thereby  to  charge  the  plain- 
tiff with  perjury  or  embezzlement?  Answer: 
•'  'No,'  as  to  charge  of  perjury;  'Yes,'  as  to 
the  charge  of  embezzlement' 

(3)  Were  the  allegations  of  the  defendant  con- 
cerning the  plaintifE  true?    Answer:  "No." 

(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover?    Answer:   "$200." 

Judgment  was  entered  upon  the  verdict 
in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

R.  A.  DonghtoQ,  of  Sparta,  and  C!has.  B. 
Spencer,  of  Swanqnarter,  for  appellant.  T. 
C.  Bowie,  of  Jefferson,  for  appellee. 


ALLEN,  J.  [1-3]  The  charge  of  his  honor 
excepted  to  by  the  defendant  la  not  an  ac- 
curate statement  of  the  law,  as  he  at  first 
applied  the  definition  of  larceny,  in  which 
there  must  be  a  wn»igful  taking,  to  the 
crime  of  embezzlement,  but  tliis  was  not 
prejudicial  to  the  defendant  because  he  im- 
mediately follows  it  with  the  instruction  that 
there  was  no  evidence  to  support  the  charge, 
and  he  then  Instructed  the  Jury  correctly  as 
to  the  only  question  in  controversy,  and  that 
Is  as  to  whether  the  plaintiff  did  actually 
appropriate  the  money  to  his  own  use.  It 
also  appears  from  other  parts  of  the  charge 
that  his  honor  stated  fully  the  contentions  of 
the  plaintiff  and  the  defendant,  and  directed 
the  minds  of  the  Jury  to  the  fact  really  in 
controversy  as  to  whether  the  plaintiff  had 
appropriated  the  money  to  his  own  use  or 
not. 

Upion  a  review  of  the  whole  record,  we 
find  no  reversible  error. 

No  error. 

(174   N.    C.    «0) 

CSROCSB  et  aL  v.  BABHAM  et  al.  (CHBIS- 
MON  et  aL,  Interpleaders).    (No.  830.) 

(Supreme  C!oart  of  North  Carolina.     Oct.  81, 
1917.) 

1.  Wills  «=s»441— Con  stbuotiok— Intent  of 
Testatob. 

The  primary  object  is  to  ascertain  from  the 
context  of  the  will  as  well  as  the  condition  of 
the  testator's  family,  and  the  circumstances  sur- 
rounding him  his  real  intention. 

2.  Wills  <g=»460,  461,  462  —  Constbtjctiow  — 
SuPPLTiNO,  Tbansposing,  and  Chanoino 

WOBDS. 

In  order  to  effectuate  the  intention  of  the 
testator,  words  may,  when  necessary,  be  sup- 
plied, transposed,  or  changed. 


3.  Wills  «=»448— Consitbttctiow— Iktestaot. 

The  law  does  not  favor  a  condition  of  intes- 
tacy, and  courts  are  slow  to  adopt  a  construc- 
tion leading  to  such  result. 

4.  Wills  «=>44&— Designation  or  Fbopebtt 

— SUFFICIENCT. 

A  will  giving  by  clause  2  all  testator's  prop- 
erty to  his  wife  for  life,  and  by  clause  3  giving 
to  persons  named  "to  have  and  her  children  to 
be  divided  between"  them,  and  providing  that, 
"I  aulso  want  the  land  devided  by  three  disin- 
terested persons  at  my  wifes  deth,"  disposed  of 
testator's  entire  estate,  and  was  not  in  so  far 
as  it  attempted  to  devise  to  those  mentioned  in 
item  3,  void  for  uncertain47  and  lack  of  any  de- 
scription of  the  property  intended  to  be'  de- 
vised; the  connection  between  the  second  and 
third  items  being  so  close  that  it  is  unnecessary 
to  supply  the  word  "property"  in  item  3. 

Appeal  from  Superior  Court,  Alamance 
(bounty;   Connor,  Judge, 

Petition  for  partition  by  Lester  Crouse  and 
another  against  Davis  Barbam  and  others. 
In  which  Lewis  C.  Chrismon  and  others  in- 
terpleaded. Judgment  for  plaintiffs,  and  in- 
terpleaders appeal.    No  error. 

The  petitioners  are  the  two  devisees  under 
the  will  of  Henry  G.  (Jhrismon ;  the  defend- 
ants, Davis  Barham  and  others  are  the  chil- 
dren of  Mary  E.  Barham ;  the  interpleaders 
Lewis  C.  Chrismon  and  others  are  the  broth- 
ers and  sisters,  heirs  at  law  of  the  testator, 
Henry  G.  CSirlsmon.  The  matter  before  the 
court  Is  the  proper  construction  of  the  will 
of  said  Otrismon,  which  reads  as  follows: 

"I,  Henry  G.  Chrismon  of  the  aforesaid  Coun- 
ty and  State  being  of  sound  mind  but  consider- 
ing the  uncertainty  of  my  E^arthly  Existence  do 
make  and  declare  this  my  last  will  and  testa- 
ment 

First;  my  executor  hereinafter  named  shall 
give  my  Body  a  decent  Burial  suitable  to  the 
wishes  of  my  friends  and  Relatives  and  pay  .all 
funeral  Expenses  together  with  all  my  just 
debts  out  of  the  first  moneys  which  may  come  in- 
to his  hands  belonging  to  my  estate. 

Second)  I  give  and  devise  to  my  beloved  wife 
Mary  J.  Chrismon  the  tract  of  land  on  which  I 
now  reside  containing  one  hundred  and  Forty 
Acher  aulso  the  tomas  Place  Twenty  Two  acher 
aulso  the  place  I  Got  from  my  father  containing 
thirty  eight  achers  and  aul  my  intier  Stock 
Horses  and  cattel  Grain  and  feed  to  have  her 
life  Time  with  a  decent  burial  with  the  tome 
Rocks  to  cost  one  hundred  and  Twenty  five 
dollars. 

Third)  I  Give  and  devise  to  Lester  Crouse  and 
Mary  E.  Barham  and  Mary  E.  Barhem  to  have 
and  her  children  to  be  divided  between  Lester 
Crouse  and  Mary  E.  Barnham 
(Turn  over) 

I  aulso  want  the  land  devided  by  three  dis- 
interested persons  at  my  wifes  deth.*^ 

It  is  admitted  that  Mary  J.  Chrismon  Is 
dead.  The  court  rendered  Judgment  that 
the  plaintiffs  are  the  owners  in  fee  as  ten- 
ants in  common  of  the  land  described  in  the 
will,  and  rendered  Judgment  accordingly, 
from  which  the  interpleaders  Lewis  C.  Chris- 
mon and  others,  the  heirs  at  law  of  the  testa- 
tor, appealed. 

W.  H.  (^rroll,  of  Burlington,  for  appel- 
lants. Parker  &  Long,  of  Graham,  for  ap- 
pellees. 
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BROWN,  3.  It  Is  unnecessary  to  consider 
whether  the  children  of  Mary  E.  Barham 
took  any  estate  under  the  will  ot  Henry  G. 
Chriamon,  as  they  did  not  appeal  and  appear 
to  be  content  with  the  Judgment  ot  the  court 
In  favor  of  their  mother.  The  Interpleaders, 
the  brothers  and  sisters  of  the  testator,  alone 
appealed.  They  admit  that  the  testator  "by 
his  last  will  and  testament  did  devise  and 
bequeath  all  his  real  and  personal  property 
to  Ms  wife,  Mary  J.  Chrlsmon,  for  the  term 
ot  her  natural  life.  And  these  defendants 
aver  that  subject  to  the  life  estate  given  and 
devised  to  Mary  J.  Chrlsmon,  their  brother 
Henry  O.  Chrlsmon  died  intestate."  The 
contention  is  that  the  will  Id  so  far  as  it 
undertakes  to  devise  anything  to  plaintiffs  is 
void  for  uncertainty  and  lack  of  any  designa- 
tion of  the  property  Intended  to  be  devised. 

[1]  In  the  construction  of  a  will  the  pri- 
mary object  is  to  ascertain  from  the  con- 
text ot  the  wUI  as  well  as  the  condition  ot 
the  testator's  family  and  the  circumstances 
surrounding  him  his  real  intention.  The  will 
ot  the  testator  is  crudely  and  Inartlfldally 
dnwn,  bat  there  are  two  pregnant  tacts 
that  indicate  plainly  his  purpose:  (1)  The  ob- 
jects of  his  bounty  were  his  wife  and  the 
two  plaintiffs,  the  Infants  whom  be  bad  tak- 
en into  his  family  and  reared  as  bis  own 
children.  It  was  natural  and  prope):  that 
he  should  provide  for  them.  (2)  The  testa- 
tor was  dealing  with  his  entire  estate,  and 
it  is  manifest  he  did  not  Intend  to  die  intes- 
tate as  to  any  part  ot  It 

It  is  admitted  in  the  answer  of  the  inter- 
pleaders that  testator  devised  all  his  real 
and  personal  property  to  his  wife  for  her 
litd.  In  that  item  ot  the  wlU  the  land  is 
specifically  described  as  the  land  "on  which 
I  now  reside."  It  is  not  contended  that  he 
owned  any  other  land.  Immediately  fol- 
lowing this  item  is  the  devise  to  plaintlfTs, 
"to  be  divided  between  Lester  Crouse  and 
Mary  E.  Barham."  What  was  it  that  was  to 
be  divided?  Evidently  the  property  described 
in  the  preceding  item  and  devised  to  the 
wife  tor  her  lite. 

[2]  The  connection  between  the  second  and 
third  items  of  the  will  is  so  close  that  it  is 
not  necessary  to  supply  the  word  "property" 
in  the  third  item.  It  is  so  perfectly  manifest 
that  such  was  testator's  meaning  and  pur- 


pose that  the  court  would  read  it  into  the 
will  If  necessary  to  effectuate  testators  plain 
intent,  for  no  rule  of  law  is  better  settled 
than  that  In  the  construction  of  a  will  the 
intention  of  the  testator  apparent  in  the  will 
must  govern,  and  that  in  order  to  effectuate 
such  intention  words  may,  when  necessary, 
be  supplied,  transposed,  or  changed.  1  Jar- 
man,  Wills,  427;  Sessoms  v.  Sessoms,  22  N. 
C.  453 ;  Dew  v.  Barnes,  64  M.  C.  150.  In  the 
case  of  Baker  y.  Pender,  60  N.  O.  %>5,  the 
court  transposed  sentences  in  a  will,  and 
said: 

"To  give  it  this  reading,  reifnires  only  die 
transposition  of  two  sentences,  which  is  allowed 
by  a  well-settled  rule  ot  constraction.  wiien 
necessary  to  express  Uie  Intention." 

In  Howerton  v.  Henderson,  88  N.  a  flOl. 
Chief  Justice  Smith  says: 

"The  nomerMis  cases  in  the  argument  for  de- 
fendant show  that  wa  are  warranted  •  •  • 
in  interpreting  an  omitted  word,  when  demand- 
ed by  ue  context,  and  indispensable  to  point 
the  meaning  of  a  clause." 

Again  the  testator  clearly  indicates  what 
land  he  is  devising  when  he  says: 

"I  aulso  want  the  land  devided  by  three  disin- 
terested persons  at  my  wifes  deth. 

Divided  aaioiis  whom?  Erideiftly  between 
the  persons  to  whom  he  intended  it  should 
go  at  his  wife's  death.  As  the  testator  was 
disposing  of  all  he  bad  to  bis  wife,  what  was 
there  to  give  to  his  adopted  children  except 
the  reversionary  interest?  Unless  he  in- 
tended the  land  for  them,  vrb^f  did  be  men- 
tion their  names  in  his  will?  He  had  noth- 
ing else  to  give  them.  Be  evldenUy  did  not 
Intend  to  dispose  ot  a  life  estate  in  his  land 
and  die  intestate,  as  to  the  reversion. 

[3, 4]  The  law  does  not  favor  a  condition 
of  Intestacy,  and  we  should  be  slow  to  adopt 
a  construction  leading  to  such  result.  Faison 
V.  Mlddleton,  171  N.  O.  170,  88  S.  B.  141.  It 
is  not  necessary  to  adopt  it  here,  as  it  is 
manifest  that  the  testator  Intended  to  dis- 
pose of  his  entire  estate  to  those  nearest 
to  and  dependent  on  him,  and  while  his  lan- 
guage is  crude  and  his  spelling  bad,  we  think 
he  accomplished  his  purpose.  In  this  appeal 
we  do  not  undertake  to  pass  on  the  testator's 
tiUe  to  the  land  he  has  devised.  The  costs 
of  this  court  will  be  taxed  against  Hie  in- 
terpleaders. 

No  error. 
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(VI*   N.    C.    477) 

riHST  NAT.  BAWK  OF  GRAHAM,  VA.,  v. 
HALU    (No.  322.) 

(Supreme  Oottrt  of  North  GaroUDS.     Nor.  7, 
1917.) 

1.  Wbtnebship  ^=349— Evidkkcw— DboulBui- 
xioNS  or  Paatnee. 

Declarations  of  one  member  of  a  partner- 
ship made  to  a.  witness  are  incompetent  to  prove 
that  another  peraon  was  also  a  partner  in  the 
firm. 

2.  PaBTKEBSHZP  «=>49— SviSBROK-^BOIiAKA- 
TION. 

It  is  competent  to  prove  the  declarationa  of 
an  alleged  member  of  a  partnership  to  prove 
that  he  is  in  fact  a  partner,  and  it  is  con^e- 
tent  to  prove  by  one  of  the  partners  the  per- 
sonality of  the  partnership  and  who  composed  It. 

8.   PABTNEBBBIf .  «=34&— EiVIDEIfCS— FbOOUKA- 

TiON  or  Lbttkb  of  Csesit  in  Namk  of  Fibjl 
In  an  acti«n  to  charge  one  as  member  o€  a 
partnership  with  an  indebtedness,  it  was  com- 
petent to  prove  defendant's  act  in  procurins  a 
letter  of  credit  in  the  name  of  the  partnership, 
defendant  denying  his  membesship  in  the  firm, 
the  act  having  been  done  to  further  the  firm's 
business,  and  to  enable  defendant  to  borrow 
money  in  the  prosecution  of  partnership  work. 
4.  Bius  AND  Nona  «bp430— Paxmbniv-^k- 

HEWAL  Note. 
A  renewal  note  is  not  payment  of  the  orig- 
faial  indebtedness,  unless  so  intended. 
6.  Pabtrebship  «e949  —  Eeaaaaiam  —  Bn- 

OKN  OS— OOMPEIXNOT. 

In  an  action  to  charge  defendant  with  an 
Indebtedness  as  member  of  a  partnership,  de- 
fendant denying  he  was  ever  a  member  of  the 
fern,  and  arerrlag  that  no  aach  partnership 
ever  existed,  evidence  that  defendant  published 
a  notice  in  the  newspaper  to  the  effect  that  the 
claimed  firm  was  dissolved,  and  that  he  had 
bad  no  oonnectioD  whainver  with  aueh  firm, 
"siace"  was  competent  as  teodiiig  to  contradict 
the  averments  of  the  answer,  beiaf  a  plain  ad- 
mission that  the  partnership  eiisted  at  one 
time,  and  that  defendant  was  a  member  of  it. 
6.  Evidence  4=»71  —  PasstncpnoiT—- SEOBm 
OF  Letteb. 

If  defendant  wrote  a  letter  to  plaimtiCC  noti- 
fying it  that  he  had  severed  all  connection  with 
a  partnership,  and  addressed  the  letter  to  plain- 
tifi,  and  mailed  it,  there  is  a  prima  fade  pre- 
nrmpttou  that  the  tetter  waa  received  in  due 
course  of  the  mails, 

Ai^eal  -from  Soperlor  Court,  Alamance 
Comity;  Kerr,  Judge. 

Actl<m  by  the  FlArt:  National  Bank  of 
Orabam,  Va.,  against  R.  J.  Hall.  From  Judg- 
ment for  plalntlft,  defendant  appeals.  No 
error. 

cavil  action,  tried  ap<»  these  Issues: 

(1)  Was  the  defendaat  R.  3.  Hall  a  meoriier  of 
the  partnership  of  Hart,  Hall  &  Go.  on  the  2l8t 
day  of  March,  1912,  the  7th  day  of  May,  1912, 
and  the  6th  day  of  June,  1912?    Answer:  Yes. 

(2)  Was  there  a  dissolution  of  the  firm  of 
Hart,  Hall  &  Ca  by  the  withdrawal  of  R.  3. 
Hall  tiierefrom  prerioas  to  February  20,  1913? 
Answer :   No. 

(3)  If  so,  did  the  plaintiff  have  notice  of  such 
dissolution  previous  to  February  20,  1913? 
Answer:    No. 

(4)  In  what  amount,  if  any,  is  tiie  defendant 
Indebted  to  the  plaintiff?  Answer:  11,880.07, 
and  interest  on  $1,800  from  January  12,  1917. 

E.  S.  W.  Dameron  and  W.  H.  Carroll,  both 
of  Burlington,  and  Long  &  Long  and  Parker 


&  Long,  all  of  Grabam,  for  ai^>#Uant.  John 
H.  Vernon,  of  Burlington,  and  Manning  & 
Kltdiln,  of  Raleigh,  for  appellee. 

BROWN,  J.  The  issues  explain  th«  con- 
troversiy.  Plaintiff  sues  to  recover  balance 
due  on  certain  notes  signed  Hart,  Hall  &  Co., 
by  A.  F.  Hart,  alleging  that  defendant  Hall 
was  a  member  of  the  partnership,  and  as 
such  liable  tar  the  debt  The  answer  denied 
the  imitnership  and  conaeqnent  liability. 

The  defendant  assigns  15  errors,  but  we 
de^n  it  necessary  to  notice  only  a  few  of 
them,  as  the  matter  in  controrersy  is  largely 
a  question  of  fact,  and  appears  to  Iiare  beat 
settled  by  the  Jury  in  plaintifTs  favor  upon 
evldeiice  fully  Justifying  their  verdict  Sever- 
al exceptions  are  taken  to  the  rullnga  of  the 
court  permitting  the  dedarattoos  of  defend- 
ant tending  to  prove  the  partnershli>. 

[1]  The  plaintifr  did  not  offer  the  declara- 
tions of  one  memiber  of  a  partnership  made  to 
a  witness  for  the  purpose  of  proving  that  an- 
other person  was  also  a  partner  in  the  same 
firm.  Such  testimony  would  have  been  In- 
competent Henry  v.  WlUard,  73  N.  0.  86. 
The  testimony  of  Thompson  was  to  the  ef- 
fect that  the  defendant  told  him  that  he  and 
Hart  were  members  of  the  firm  of  Hart,  Hall 
&  Co.  and  had  the  contract  together.  The 
testimony  of  Haxt  was  that  he  was  a  member 
of  the  firm,  and  that  the  defendant  was  th« 
other  partner. 

[2]  It  is  undoubtedly  competent  to  prove 
the  declaratiohs  of  an  alleged  member  of  a 
partnership  to  prove  that  he  is  In  fact  one  of 
the  partners.  It  is  also  competent  to  prove 
by  one  of  the  partners  the  personality  of  tiia 
partnership  and  who  cwoposed  it  Swygert 
V.  Bank,  13  Ga.  App.  640,  79  S.  E.  7W.  The 
defendant  excepts  to  the  evidence  of  Hart  as 
follows: 

"I  had  a  letter  handed  me  by  Mr.  R.  J.  HaU, 
written  by  Mr.  A.  L.  Davis,  cashier  of  the  First 
National  Bank  of  Burlington,  N.  C,  stating  that 
the  firm  of  Hart  Hall  &  Ca  was  safe  to  the 
amount  of  $75,000  to  $80,000.  I  have  not  this 
letter  in  my  possession,  and  cannot  find  it.  I 
showed  it  to  N.  E.  Morton,  cashier  of  the  First 
National  Bank  of  Graham,  Va.,  but  I  do  not 
know  now  where  it  is.  I  have  searched  for  it  in 
my  papers,  and  cannot  find  it" 

[3]  It  was  competent  to  prove  the  act  of 
defendant  in  piocarfaig  the  letter  of  credit  in 
the  name  of  the  partnership.  It  was  done 
to  further  the  business  of  the  firm,  and  to 
enable  Hart  to  borrow  money  in  the  prosecu- 
tion of  the  partnership  work.  Collins  v. 
Smith,  11  Maas.  388. 

[4]  Several  exceptions  were  taken  to  the 
testimony  of  the  witness  Hart  that  the  origi- 
nal notes  evidencing  the  money  borrowed 
were  not  paid,  but  renewed,  except  that  $280 
was  paid  on  the  note  of  $1,000  and  renewed 
for  $720,  and  that  the  two  notes  of  $1,500 
and  $300  were  consolidated  Into  one  note  of 
$1,800.  This  evidence  waa  competent  for  it 
Is  well  settled  that  a  renewal  note  is  not  pay- 
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oient  of  ttie  original  Indebtedness,  unless  so 
Intended.  7  Cyc.  877;  Kidder  v.  Mcllhenny, 
81  N.  C.  123;  Hyman  v.  Devereux,  63  N.  C. 
624;  Wilkes  t,  MUler,  156  N.  C.  428,  72  S.  E, 
482.  In  Terry  t.  Bobbins,  128  N.  0.  142,  88 
S.  E.  471  (83  Am.  St  Bep.  663),  the  court 
said: 

"A  prior  eziatlng  debt  can  be  extingoiahed  by 
the  acceptance  of  a  promisaory  note  or  bond,  U 
it  ia  so  intended  by  the  parties;  the  only  ques- 
tion being  as  to  the  proof  of  such  intention. 
Generally,  nnleaa  it  is  otherwiae  specially  agreed, 
if  the  bolder  of  a  promissory  note  takes  a  new 
note  for  the  original  debt,  that  is  prima  facie  a 
conditional  payment  only;  that  is,  the  original 
debt  will  be  extinguished  upon  the  i>ayment  of 
substituted  note." 

There  Is  notblng  in  this  record  to  take  tbe 
case  out  of  tliat  general  rule.  There  was 
evidence  tending  to  prove  that  defendant 
caused  to  be  inserted  in  a  newspaper  in  Gra* 
ham,  Va.,  a  notice  signed  by  him  and  dated 
November  8,  1913,  to  tbe  effect  that: 

Tbe  "firm  once  known  as  Hart,  Ha])  &  Oo. 
was  dissolved  on  August  16,  1912,  and  that 
I  have  had  no  connection  whatever  with  said  co- 
partnership since.  This  firm  has  had  no  au- 
thority or  power  to  use  my  name  since  said 
date." 

[(]  In  his  answer  the  defendant  denies 
that  he  was  ever  a  member  of  such  firm,  and 
avers  that  no  such  partnership  ever  existed. 
The  publication  of  such  notice  is  competent 
and  very  strong  evidence  tending  to  con- 
tradict the  averments  of  the  answer.  It  Is  a 
plain  admission  signed  by  defendant  that 
such  partnership  existed  at  one  time,  and 
that  he  was  a  member  of  it  The  defendant 
testified  that  in  August,  1912,  he  wrote  to 
plaintiff  notifying  it  that  he  was  not  liable 
for  the  debts  of  Hart,  Hall  &  Co.,  that  he 
mailed  the  letter  In  an  envelope  with  a  re- 
turn card  on  outside;  that  the  letter  was 
never  returned  to  him.  The  cashier  of  plain- 
tiff testified  that  no  such  letter  was  ever  re- 
ceived by  the  plaintiff  bank.  Upon  this  evi- 
dence the  court  charges: 

"It  you  shall  find  from  the  evidence  In  the 
case  that  the  defendant  wrote  a  letter  to  the 
plaintiff  notifying  it  that  he  had  severed  all 
connection  which  he  had  heretofore  had  with 
the  firm  of  Hart.  Hall  *  Co.,  and  addressed 
the  same  to  the  plaintiff  and  mailed  it  in  Bur- 
lington, N.  C,  that  this  establishes  prima  facie 
the  fact  that  said  plaintiff  received  said  letter 
in  due  course  of  the  mails." 

[I]  This  charge  states  the  law  as  settled  by 
numerous  decisions  of  this  court  Trust  Co. 
V.  Bank,  168  N.  C.  112,  81  8.  E.  1074;  MUl  Oo. 
V.  Webb,  164  N.  C.  87,  80  S.  B.  232. 

A  careful  review  of  the  record  discloses  no 
error  that  Justifies  another  trial. 

No  error. 

(174   N.    C.    423)  .■ 

BBOWN  V.  TATLOE.    (No.  97.) 

(Supreme  Court  of  North  Carolina.     Oct  81, 
1917.) 

1.  Fbocess  ®=»156— Quashiko  Sebvicb— Pbo- 

CXKDINO. 

On  return  of  the  summons,  entering  a  special 
appearance  moving  to  strike  out  the  return,  ia 


the  proper  procedure  to  present  tbe  qnestion.of 
validity  of  the  service. 

2.  Process  «=>118  —  Pbivileoes  —  Exemp- 
tions. 

Defendant,  who  for  his  own  personal  loter- 
est  and  advantage  was  within  the  state  attend- 
ing a  sale  under  court  decree,  was  not  exempt 
from  service  of  summons. 

3.  CONTBACTS    €=>60  —  COWSinEBATION  —  SUP- 
POBT  OF  BELATIVES. 

Neither  plaintiff  nor  his  wife  was  under  legal 
obligation  to  support  the  wife's  mother,  and  a 
contract  to  do  so  in  consideration  that  defend- 
ant furnished  sufficient  servants  to  do  plain- 
tiffs' housework  was  based  upon  sufficient  eoo- 
sideration. 

4.  CouBTs  «=>121(4)— SuPBEia  Cottbt— Jubis- 
nicnoN— Account. 

Where  the  aggregate  of  plaintifrs  demand 
made  in. good  faith  was  cognizable  in  the  supe- 
rior court,  that  the  judgment  rendered  was  for 
an  amount  within  jurisdiction  of  the  justice 
of  the  peace  would  not  defeat  jurisdiction. 

Appeal  from  Superior  (Joart,  Wayne  Coun- 
ty: B.  F.  Long,  Judge. 

Action  by  R.  Q.  Brown  against  8.  0.  Tay- 
lor. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

It  appeared  that  Mrs.  Elizabeth  Taylor  Is 
the  mother  of  codefendant  and  of  plalntlfl"s 
wife,  and  the  action  la  to  recover  damages 
for  an  alleged  breach  of  contract  made  be- 
tween plaintiff  and  defendant  stipulating  for 
care  and  provision  for  Mrs.  Elizabeth  Tay- 
lor in  the  home  of  plaintiff  and  indicated  in 
the  response  to  the  Issues.  On  the  return  <^ 
the  summons,  personal  service  having  been 
made  witliin  the  state,  defendant,  a  citizen 
resident  of  the  state  of  Florida,  ottered  a 
special  appearance  and  moved  to  strike  out 
the  return  of  service  on  fbcts  showing  that 
at  the  time  same  was  made,  he  was  In  this 
state  for  the  purpose  of  attending  a  sale,  un- 
der court  decree,  of  land  in  which  he  had  an 
eleven-thirteenth  interest  and  he  belne  a  par- 
ty to  the  cause  in  which  the  sale  was  ordered. 
Motion  overruled,  and  exception  noted.  De- 
fendant then  answered  In  dmial  of  liability, 
and  the  cause  being  afterwards  submitted  to- 
the  Jury,  the  tMo^in^  verdict  was  rendered: 

"Did  the  defendant  make  the  contract  with 
the  plaintiff  to  furnish  servants  at  all  times  to 
render  sufficient  attention  to  the  household  work 
at  plaintiff's  house  in  consideration  of  plaintJIT 
allowing  his  wife  to  abandon  her  household  work 
entirely  to  bestow  care  on  Mrs.  Taylor,  as  alleg- 
ed in  Uie  complaint?    Answer:   Tea. 

"(2)  If  such  contract  was  made,  did  tbe  plain- 
tiff comply  with  its  terms  aa  alleged?  Answer: 
Xes. 

"(3)  If  such  contract  was  made,  did  the  de- 
fendant comply  with  ita  terms?    Answer:   No. 

"(4)  Were  the  matters  and  things  in  contro- 
versy in  this  action  set  up  in  the  pleadings,  and 
adjudicated  and  settled  in  the  action  in  Duplin 
county  entitled  Sam  O.  Taylor  et  aL  v.  R.  Q. 
Brown?    Answer:   No. 

"(5)  What  amount  if  anything,  is  plaintiff  en- 
titled to  recover  of  defendant  for  and  on  accooot 
of  first  cause  of  action  alleged  ia  the  complaint? 
Answer:    $406. 

"(6)  Did  the  defendant  agree  to  pay  plaintiff 
$10  per  week  for  eight  weeks,  as  allied  in 
the  fourth  paragraph  of  the  complaint?  An- 
swer: Yes." 


4=9For  other  casei  see  same  topic  and  KBY-NUMBER  In  all  Koy-Numbarad  Digests  and  Induat 


Digitized  by 


Google 


N.C8^ 


BROWN  V.  TATLOB 


983 


Judgment  on  the  verdict  and  defendant 
excepted  and  appealed. 

Langston,  Allen  &  Taylor,  of  Goldsboro,  and 
Stevens  &  Beasley,  of  Warsaw,  for  appellant. 
W.  S.  CB.  Robinson  &  Son,  of  Goldsboro,  and. 
A.  S.  Grady,  of  Mt  Olive,  for  appellee. 

HOKE,  J.  (after  stilting  the  facts  as  above). 
t1, 2]  Under  our  procedure,  the  defendant 
has  taken  the  proper  steps  to  present  the 
question  as  to  the  validity  of  the  service  up- 
on him  (Cooper  v.  Wyman,  122  N.  O.  784,  29 
S.  B.  947,  65  Am.  St.  Rep.  731),  but  'we  are  of 
opinion  that  the  facts  In  evidence  do  not 
bring  his  case  within  the  principle  which,  as 
a  rule,  protects  nonresident  suitors  and  wit- 
nesses from  service  of  dvll  process  while  In 
attendance  on  the  courts  of  the  forum.  The 
general  principle  is  fully  recognized  (Cooi)er 
v.  Wyman,  supra ;  Balllnger  v.  Elliott,  72  N. 
C.  596;  Barber  v.  Knowles.  77  Ohio  St.  81, 
82  N.  B.  1065,  14  I*  R.  A.  [N.  S.]  663,  11  Ann. 
Gas.  1144;  MarUn  v.  Bacon,  76  Ark.  158,  88 
S.  W.  863,  lis  Am.  St.  Rep.  81,  6  Ann.  Gas. 
336;  Malloy  v.  Brewer,  7  S.  D.  587,  64  N.  W. 
1120,  58  Am.  St.  Rep.  856) ;  but,  as  shown  in 
well-considered  decisions  here  and  elsewhere. 
It  is  established  and  allowed  to  prevail  for 
the  purpose  of  enabling  the  courts  the  better 
to  administer  full  and  adequate  Justice  In  a 
cause  pending  before  It,  and  does  not  extend 
to  cases  where  the  litigant  or  witness  come 
within  the  Jurisdiction  fojr  bis  own  private 
purposes  or  personal  advantage.  Greenleaf  v. 
Bank,  133  N.  C.  292-302,  45  S.  B.  638,  63 1*  R. 

A.  499,  98  Am.  St  Rep.  709 ;  Brooks  v.  State 
ex  rel.  Richards,  26  Del.  1,  79  Atl.  790,  61  L. 

B.  A.  (N.  S.)  1126,  Ann.  Gas.  1915A,  1133.  In 
Gremleaf  v.  Bank,  supra.  It  was  shown  that 
A.  D.  Bissel,  vice  prraident  of  the  People's 
Bank  nX  Bnffalo,  N.  T.,  and  a  resident  of  said 
state,  was  in  North  Garolina  at  the  time  of 
service  for  the  sole  purpose  of  representing 
his  bank  at  a  Judicial  sale  in  a  cause  to  which 
bis  bank  was  a  party,  and,  In  refusing  to  set 
aside  service.  It  was  held  that  "an  officer  of  a 
•  *  *  corporation  while  In  the  state  at- 
tending a  Judicial  sale  to  which  his  company 
is  a  party  is  not  exempt  from  service  of  sum- 
mons in  an  action  against  the  corporation." 
And  the  present  Chief  Justice,  In  his  con- 
curring opinion,  states  the  doctrine  applicable 
and  the  principle  upon  which  it  rests  as  fol- 
lows: 

"ElqnaUy  unfounded  is  the  claim  that  service 
upon  the  otlier  defendant,  the  officer  of  a  corpo- 
ration (Jester  v.  Steam  Packet  Co.,  131  N.  G. 
64, 42  S.  K.  447),  was  invaUd  because  made  when 
he  wag  attending  a  sale  of  land  under  a  decree 
of  court.  >  Such  sale  may,  like  other  acts,  come 
hefore  a  court  for  review,  but  the  sale  itself  is 
not  a  judicial  proceeding,  and  no  exemption  from 
service  of  process  extends  to  it.  Such  exemp- 
tions are  restricted  to  nonresident  witnesses  and 
parties,  and  are  permitted,  not  on  their  own 
account  or  for  their  own  benefit,  but  for  the  ben- 
efit of  the  court  in  obtaining  evidence  at  a  trial, 
when  the  court  cannot  compel  the  presence  of 
those  who  can  testify  to  facts  in  issue  in  ttie 
'itlj^ation.    This  can  have  no  application  to  the 


attendance  of  a  party  at  a  sale  under  a  decree 
in  the  cause,  for  his  own  convenience  or  bene- 
fit." 

The  case  seems  to  be  decisive  in  this  Juris- 
diction of  the  question  presented,  and  to  like 
effect  in  Brooks  v.  Oats,  ex  parte,  supra,  it 
was  held: 

"The  privilege  of  parties  to  judicial  proceed- 
ings, as  well  as  witnesses,  attorneys,  judges, 
jurors  and  certain  other  officers  of  the  court, 
of  going  to  the  place  where  they  are  held, 
and  remaining  as  long  as  necessary,  and  re- 
turning wholly  free  from  tho  restraint  of 
process  in  other  civil  proceedings,"  is  settled. 
But  the  rule  "is  limited  to  those  persons  whose 
duty  requires  their  attendance  upon  the 
court,  and  whose  presence  is  necessary  to  the 
court  in  the  performance  of  its  function  of  ad- 
ministering justice,  and  in  no  instance  •  •  • 
immunity  is  given  a  person  who  appears  before 
the  court  in  any  capacity  unless  his  appearance 
be  in  response  to  a  duty  or  his  presence  be 
necessary  to  the  court" 

In  Malioy  v.  Brewer,  7  S.  D.  687,  64  N.  W. 
1120,  58  Am.  St  Rep.  856,  Corson,  P.  J.,  de- 
livering the  opinion,  states  the  general  prin- 
ciple as  follows: 

"The  rule  is  founded  upon  principles  of  public 
policy  and  the  due  administration  of  justice, 
which  is  subserved  by  the  presence  of  witnesses 
to  give  their  evidence  orally  before  the  court 
The  privilege  protects  a  witness  in  going,  in 
staying,  and  returning  to  his  home,  provided  he 
acts  in  g|ood  faith  and  without  unreasonable  de- 
lay. This  immunity  from  such  service,  depend- 
ing as  it  does  upon  grounds  of  public  policy, 
does  not  require  statutory  authority  to  enable 
courts  to  enforce  the  rule  and  set  aside  a  sum- 
mons thus  improperiy  served.  The  object  of 
affording  such  immunity  is  to  encourage  witness- 
es from  other  states  to  come  forward  voluntarily 
and  testify,  and  the  rule  exempting  such  wit- 
nesses from  the  service  of  process  while  so  at- 
tending *  *  *  in  another  state  commends 
itself  to  the  courts  as  a  wise  and  proper  one." 

And  the  case  of  Stewart  ▼.  Ramsay,  242  U. 
S.  128,  37  Sup.  Gt  44,  61  li.  Ed.  192,  issued 
January  1,  1917,  to  which  we  were  dted  by 
counsel,  is  to  like  effect  True,  there  are  de- 
dsiona  which  exempt  a  suitor  from  service 
when  be  was  attending  the  taking  of  deposi- 
tions, and  another  where  be  was  present  In 
the  jurisdiction  of  the  forum  at  the  request  of 
bis  counsel  and  to  aid  him  in  arguing  a  de- 
murrer (Klnne  v.  I-ant  [0.  CI  68  Fed.  436; 
Plimpton  v.  Wtnslow  [G.  a]  9  Fed.  366; 
Bridges  v.  Sheldon,  7  Fed.  86);  but  these 
cases  are  illustrative  and  in  support  of  the 
position,  as  stated,  that  the  immunity  is  not 
on  personal  grounds,  but  exists  and  la  recog- 
nized when  in  furtherance  of  the  administra- 
tion of  Justice  and  the  proper  disposition  of 
matters  before  the  court  And  In  the  present 
case,  the  facts  showing  that  the  disputed  is- 
sues had  been  determined,  and  that  the  de- 
fendant bad  come  into  the  state  to  attend  the 
sale,  and,  so  far  as  appears,  for  his  own  per- 
sonal Interest  and  advantage,  we  are  of  opin- 
ion that  his  application  to  set  aside  the  serv- 
ice was  properly  disallowed. 

[3]  The. objection  Insisted  on,  that  the  con- 
tract in  question  was  without  consideration, 
cannot  for  a  moment  be  entertained.  In  a 
recent  and  well-considered  opinion  on  the  sub- 
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Ject  by  Associate  Justice  Allen,  In  the  case  of 
Instltate  t.  Mebane,  165  N.  C.  644,  650,  SI 
S.  E.  1020,  1022,  he  quotes  with  approval  from 
9  Cyc.  312,  as  follows: 

"There  is  a  coDsideration.  If  the  promisee  in 
return  for  the  promise,  does  anything  legal  which 
he  is  not  bound  to  do,  or  refrains  from  doing 
anything  which  he  has  the  llegaj]  right  to  flo, 
whether  there  ia  any  actual  loss  or  detriment  to 
him  or  actual  benefit  to  the  promisor  or  not." 

Neither  the  plalnticr  nor  bis  wife  were  un- 
der any  legal  obligation  to  support  Mrs.  Eliz- 
abeth Taylor,  nor  to  mal^e  provision  for  her 
care  and  comfort,  and  plaintiff' a  agreement 
to  do  BO  is  a  valid  consideration,  and  one  both 
fall  and  adequate  for  the  promise  on  which 
defendant  has  been  held  liable.  See  6  R.  C. 
U  666,  667,  tiUe  Contracts,  |  68. 

[4]  And  the  farther  exception  that  no  Jadg- 
ment  should  be  allowed  in  the  second  cause  of 
action  because  the  same  was  only  for  $80,  and 
within  the  Jurisdiction  of  a  Justice  of  the 
peace,  must  also  be  overruled;  the  aggregate 
of  plainttfTs  demands,  made  in  good  faith,  be- 
ing cognizable  in  the  superior  court.  Sloan  v. 
Railroad,  126  N.  C.  487,  36  S.  E.  21. 

There  is  no  error,  and  the  Judgment  below 
Is  affirmed. 

No  error. 


(174    N.    C.   436) 

BRIMMER  T.  M.  H.  BRIMMER  CO. 
(No.  284.) 

(Supreme  Ourt  of  North  Car^ina.     Oct  SI, 
1817.) 

1.  Appeal  aud  Ebbob  «s»1062(8)  —  Ebbob 
Cubed  bt  YebdUct. 

Defendant's  exception  to  the  introduction 
of  evidence  having  no  bearing  upon  any  issue 
eJccept  the  first,  answered  in  his  favor,  will  not 
be  considered  on  appeal 

2.  Appbat,  and  Ebbob  «=>680(3)  —  Assios- 
MKNT  OF  Ebbobt— Necbssixt  ar'SRAiio  Odt 
Evidence  Excluded. 

The  asaiaament  of  error  in  sustaining  objec- 
tion to  certain  qnestloas  Is  without  merit, 
where  the  record  does  not  disclose  what  the 
answers  would  have  been,  and  if  it  be  assoined 
that  the  objection  was  to  show  insolvency,  such 
matter  was  not  in  issne,  a«  the  record  shows 
petitioner  was  appointed  receiver  on  aoooont 
of  insolvency. 

3.  Plbdoss  «=9l6(l>— Bubdkn  of  Pboof. 

In  a  suit  by  receiver  to  recover  a  wagon, 
where  It  was  admitted  that  the  insolvent  had 
bought  the  wagon,  the  motion  for  nonsuit  was 
properly  ovecruled  unless  defendant  could  es- 
tablish that  it  had  been  left  in  its  possession  as 
a  pledge,  defendant  having  burden  of  proof  on 
sach  issue. 

4.  Pbincipal  and  Aobnt  iSs>171(1),  176(1)— 
AuTHOBiTT  OF  Agent— "Ratification." 

Although   the   agent  has  no   authority,   ex- 

Eress  or  implied,  the  principal  is  responsible  if 
«  ratifies  tiie  agent's  acts,  and  taking  benefit 
of  the  transaction  with  knowledge  ia  a  "t«tl'> 
ficatlon." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Ratifi- 
cation.] 

6.  Pbincipal  and  Aobnt  «=»17S(3)— Rah- 

FIOATION— SnnnCIENCY    OF    Evidbnox. 
In  a  suit  by  the  receiver  of  a  company  to 
recover  a  wagon  the  evidence  tended  to  wow 
that  the  company  did  not  own  horses  and  car- 


riages, necessary  in  its  bnriness;  fbat  it  had 
been  hiring  from  the  defendant  and  owed  it  a 
connderable  amount;  that  defendant  refused  to 
permit  further'  use  of  the  horses  and  carriages 
witlioat  security;  that  tbe  oompany's  manager 
then  pledged  the  wagon,  with  the  onderstandiiig 
that  defendant  would  continue  to  furnish  the 
horses  and  carriages;  that  the  president  of  the 
company  after  knowledge  of  the  agreement  per- 
mitted the  wagon  t«  remain  in  possession  of  de- 
fendant, and  told  defendant  he  could  hold  the 
wagon  until  it  was  paid.  Held,  sufficient  evi- 
dence of  ratification  of  manager's  act. 

Appeal  from  Superior  (3ourt,  New  Hanover 
County ;  Justice,  Judg& 

Action  by  M.  H.  Brimmer  against  tbe  H. 
H.  Brimmer  Company.  C.  C  Bellamy  was 
appointed  temporary  receiver,  and  brings  ac- 
tion against  the  Schloss-Bear-Davis  Compa- 
ny. Judgment  fbr  the  receiver  and  def^d- 
ant  appeals.    New  tiiaL ' 

This  is  a  petition  filed  by  the  receiw  of 
the  M.  H.  Brimmer  Company  against  the 
Schloss-Bear-Davis  Company  to  recover  a 
certain  dead  wagon  or  tbe  proceeds  thereof 
The  Brimmer  Company  was  in  business  as  an 
undertaker,  and  it  was  admitted  that  it 
bought  the  wagon,  which  was  in  posaession 
of  the  X>avls  Company  at  the  oommencanent 
of  the  action,  the  Davla  Company  claiming 
that  It  had  been  pledged  as  a  security  for 
debt  by  M.  H.  Brimmer,  general  manager  of 
the  Brimmer  Company.  The  receiver  denied 
that  the  wagon  was  left  with  the  Davla  Com- 
pany as  a  pledge,  and  also  denied  that  Brim- 
mer bad  any  authority  to  pledge  the  wagon. 
Both  parties  Introduced  evidence  In  su^ort 
of  tbeii  respective  claims. 

The  receiver  introduced  tbe  deposition  of 
M.  H.  Brimmer,  who,  among  other  things, 
was  permitted  to  answer  tbe  ipllowjjig  qoes- 
tlon: 

Q.  State  in  full  the  drcametanoes  of  yoor 
placing  the  dead  wagon  in  the  livery  stables  of 
Schloss,  Bear  &  Davis  Company. 

The  deposition  and  the  answer  to  tbe  ques- 
tion were  objected  to  by  the  defendant,  and 
exception  duly  taken  to  their  admission. 

The  plaintiff  also  introduced  as  a  witness  U 
W.  Moore,  president  of  the  Brimmer  Com- 
pany, who  was  asked  the  following  questions 
by  the  defendant  on  cross-examination: 

Q.  How  much  did  your  concern  owe  when  it 
went  into  the  hands  of  a  receiver?  (Objection 
by  plaintiff.  Objection  sustained.  Defendant 
excepted.)  Q.  I  ask  you  if  it  was  not  hopeiessi; 
insolvent?  (Objection  by  plaintiff.  Objection 
sustained.  Defendant  excepted,^  Q.  I  will  ask 
you  if  you  had  enough  assets  in  your  concern 
when  it  went  into  the  hands  of  a  receiver  to  pay 
two  cents  on  the  dollar?  (pbjectiMi  by  plain- 
tiff.   Objection  sustained.    Defoidant  excepted.) 

The  following  Is  the  verdict  returned  on 
the  minutes: 

(1)  Did  M.  H.  Brimmer,  manager  of  M.  H. 
Brimmer  Company,  deliver  said  dead  wagon  to 
Schloss-Bear-Davis  (Company,  and  pledge  it  to 
be  security  ft>r  what  was  due  them  by  said 
Brimmer  Company?     Ans.  Yes. 

(2)  What  sum  is  due  to  Scfaloss-Bear-Davis 
Company  by  said  M.  H.  Brimmer  CJompanx? 
Ans.  $548.76. 
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(3)  Wa«  aaid  Briouner,  maaaceri  Authorised 
by  directOTB  of  said  company  to  pledge  its  prop- 
erty or  any  part  of  same  to  secure  payment  of 
debt  to  SchloBS-Bear-DaTis  Oompaay?  Ana. 
No. 

(4)  Is  petitioner  O.  C.  Bellamy,  receiver,  en- 
titled to  money  for  which  said  dead  wagon  was 
sold,  by  agreement,  leaving  said  money  to  stand 
in  the  place  of  said  wagon?    Ans.  Yes. 

Judgment  viras  rendered  in  favor  of  the  re- 
ceiver upon  the  verdict  and  the  d^endant  ap- 
pealed, assigning  the  following  errors: 

First  The  court  erred  in  overruling  the  de- 
fendant's objection  to  the  Introduction  of  the 
deposition  of  M.  H.  Brimmer,  a«  set  out  in  the 
first  exception. 

Second.  The  court  erred  in  overruling  the  de- 
fendant's objeotiou  to  the  question:  State  in 
fuU  the  drcumstancea  of  your  placing  the  dead 
wagon  in  the  livery  stable  of  Schloea,  Bear  & 
Davis  Company,  as  set  out  in  the  second  excep- 
tion. 

Third.  The  court  erred  in  sustaining  the  ob- 
jection of  the  plaintllt  to  the  question:  How 
much  did  your  concern  owe  when  it  went  into 
the  hands  of  a  receiver?  as  set  out  in  the  third 
•xoeptiott. 

Fourth.  The  court  erred  in  sustaining  the  ob- 
jection of  the  plaintifE  to  the  question:  I  ask 
you  if  it  was  not  hopelesslj^  fiisolvent,  as  set 
out  in  the  fourth  exception. 

fifth.  The  court  erred  in  sustaining  the  ob- 
jection of  the  plaintiff  to  the  question:  I  will 
ask  you  it  ron  had  enough  assets  in  your  con- 
cern when  It  went  into  the  hands  of  a  receiver 
to  pay  two  cents  on  the  dollar,  as  set  out  in  the 
fifth  exception. 

Sixth.  The  court  erred  in  overruling  the  de- 
fendant's motion  for  nonsuit,  as  set  out  in  the 
sixth  exception. 

Seventh.  The  conrt  erred  in  sluing  the  judg- 
ment set  out  in  the  record  and  in  holding  that 
the  Schloss-Bear  &  Davis  Company  did  not 
hold  a  lien  upon  the  dead  wagon,  as  set  out  in 
tiie  seventh  exception. 

McClammy  &  Burgwln,  of  Wilmington,  for 
appellant 

AI<I<e:N,  J.  [1]  It  is  not  necessary  to  con- 
sider the  first  and  second  aasigmnents  of  er- 
ror because  the  deposition  of  M.  H.  Brimmer 
has  no  bearing  upon  any  issue  except  the 
first,  which  was  answered  in  favor  of  the  de- 
fendant. 

[I]  nie  third,  fourth,  and  fifth  assignments 
of  error  are  without  merit.  The  record  does 
not  show  what  would  have  been  the  answer 
of  the  witness  to  the  questions  propounded  to 
blm,  but,  if  we  assume  that  the  purpose  was 
to  show  the  Insolvency  of  the  Brimmer  Com- 
pany, this  was  not  relevant  to  any  issue  be- 
fore the  jury,  and  it  was  not  in  controversy, 
because  the  record  shows  tliat  the  petitioner 
was  appointed  receiver  on  account  of  Insol- 
yency. 

[3]  The  motion  for  judgment  of  nonsuit 
was  properly  overruled,  as  it  was  admitted 
that  the  Brimmer  Company  had  bought  the 
wagon  and  that  it  was  the  owner,  unless  the 
defendant  could  establish  that  it  bad  been 
left  in  its  possession  as  a  pledge,  and  the 
burden  was  on  the  defendant,  as  bis  honor 
charged,  to  satisfy  the  jury  of  the  facts  up- 
on which  it  relied  to  show  that  it  was  entl- 
t1<xi  to  retain  the  wagon  or  its  proceeds. 

The  seventh  assignment  presents  the  ques- 


tion as  to  whether  the  verdict  is  sufficient  to 
support  the  judgment,  and  there  can  be  no 
doubt  that  the  answer  to  the  fourth  is^e, 
standing  alone,  justified  his  honor  in  holding 
that  the  receiver  was  entitled  to  the  proceeds 
of  the  sale  of  the  wagon,  as  it  so  finds  in  no 
uncertain  language. 

It  appears,  however,  that  the  fourth  issue 
was  not  answered  by  the  jury,  and  that,  on 
the  contrary,  his  honor  submitted  only  the 
first  issue  to  the  jury,  and  reserved  the  others 
to  be  answered  by  himself  as  matters  of  law, 
and  as  there  was  no  evidence  of  a  meeting  of 
the  directors,  conferring  power  on  the  mana- 
ger to  pledge  the  wagon,  he  answered  the 
tMrd  issue  "No;"  and  being  further  of  opln- 
icm  that,  if  there  was  no  meeting  of  the  di- 
rectors, the  manager  was  without  authority 
he  answered  the  fourth  issue  "Yes." 

There  is  no  specific  exception  taken  to  this 
action  of  the  judge,  but  It  is  Important,  as  it 
throws  light  on  the  trial,  and  shows  that  the 
case  was  tried  upon  the  theory  that  the  mana- 
ger was  without  authority,  unless  the  di- 
rectors by  resolution  authorized  his  act 

After  the  first  issue  was  answered,  the  only 
fact  in  dispute-  was  whether  the  manager. 
Brimmer,  had  authority  to  make  the  pledge, 
and  if  this  could  be  shown  otherwise  than 
by  a  resolution  of  the  directors,  the  issues 
are  not  determinative  of  the  controversy,  if 
the  first  is  not  inconsistent  with  the  fourth, 
and  if  there  is  evidence  supi>ortIng  a  finding 
in  favor  of  the  defendant  on  the  question  of 
aulhorlty  the  judgment  ought  to  be  reversed. 
The  authority  of  a  managing  agent  is  broad 
(Tiffany,  Agency,  i  216),  but  generally  he  can- 
not, by  virtue  of  his  office,  sell,  mortgage,  or 
pledge  the  corporate  property.  Duke  v.  Mark- 
ham,  105  N.  C.  131,  10  S.  B.  1017,  18  Am.  St 
Rep.  889;  7  B.  0.  Ii.  645;  Buchwald  Transfer 
Co.  V.  Hurst  111  Md.  572,  75  AU.  Ill,  10  Ann. 
Gas.  619,  and  note.  The  rule  is  not  however, 
inflexible,  and  Is  applied  reasonably,  taking 
into  consideration  the  business,  the  duties  to 
be  performed,  the  relation  of  the  property 
dealt  with  to  the  business  and  to  the  other 
property,  the  surrounding  circumstances,  and 
the  principle  that  he  "has  the  implied  power, 
in  the  absence  of  express  limitations,  to  do 
all  acts  on  behalf  of  the  corporation  that  may 
be  necessary  or  proper  in  performing  his 
duties."    Clark  on  Corporations,  {  494. 

"It  is  a  general  principle,  applicable  in  all 
such  cases,  whether  the  agency  be  ^neral  or 
special,  unless  the  inference  is  expressly  nega- 
tived by  some  fact  or  circumetance,  that  it  in- 
cludes the  authority  to  employ  all  the  usual 
modes  and  means  of  accomplishing  the  purposes 
and  ends  of  the  agency,  and  a  slight  deviation 
by  the  agent  from  the  course  of  his  duty  will 
not  vitiate  his  act,  if  this  be  immaterial  or 
circumstantial  only,  and  does  not,  in  substance, 
exceed  his  power  and  duty.  Such  an  agency 
carries  with  and  includes  in  it,  as  an  incident, 
all  the  powers  which  are  necessary,  proper,  usu- 
al, and  reasonable,  as  means  to  efrectaate  the 
purposes  for  which  it  was  created."  Huntley 
V.  Mathias,  90  N.  C.  103,  47  Am.  Rep.  516. 

"The  power  of  an  agent,  then,  to  bind  his 
principal   may   include  not  only  the  authMlty 
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actually  conferred,  but  the  authority  implied  as 
usual  and  necessary  to  the  proper  performance 
of  the  work  intrusted  to  him,  and  it  may  be 
further  extended  by  reason  of  acts  indicating 
authority  which  the  principal  has  approved  or 
knowingly  or,  at  times,  even  negligently  per- 
mitted the  agent  to  do  in  the  course  of  his  em- 
ployment." PoweU  V.  L.  Co.,  168  N.  C.  635, 
84  S.  E.  1033. 

"The  principal  Is  held  to  be  liable  upon  a  con- 
tract duly  made  by  his  agent  with  a  third  per- 
son: _  (1)  When  the  agent  acts  within  the  scope 
of  his  actual  authority;  (2)  when  the  contract, 
although  unauthorized,  has  been  ratified;  (3) 
when  the  agent  acts  within  the  scope  of  his  ap- 
parent authority,  unless  the  third  person  has 
notice  that  the  agent  is  exceeding  his  authority; 
the  term  'apparent  authority'  including  the  pow- 
er to  do  whatever  is  usually  done  and  necessary 
to  be  done  in  order  to  carry  into  effect  the  prin- 
cipal power  conferred  upon  the  agent  and  to 
transact  the  business  or  to  execute  the  commis- 
sion which  has  been  intrusted  to  him."  Wymt 
V.  Grant,  166  N.  C.  47.  81  S.  B,  953. 

In  the  application  of  this  doctrine  it  was 
held  In  Huntley  v.  Matblas,  supra,  that  an 
agent,  traveling  through  the  country  to  sell 
engines,  had  Implied  authority  to  hire  a 
horse,  and  In  Brlttaln  v.  Westall,  137  N.  C. 
32,  49  S.  E.  64,  that  an  agent  to  bay,  to  whom 
money  had  not  been  furnished,  could  buy  on 
credit  and  bind  his  principal. 

[4]  It  Is  also  well  settled  that  although 
the  agent  has  no  authority,  express  or  im- 
plied, that  the  principal  is  responsible  for  his 
acts  if  he  ratifies  them;  that  taking  benefit 
of  the  transaction  with  knowledge  is  a  rati- 
fication (Stames  v.  B.  R.,  170  N.  C.  224,  87  S. 
E.  43),  and  that  when  the  agent  acts  outside 
of  his  powers  the  principal  must  adopt  the 
whole  transaction  or  repudiate  the  whole. 
"He  cannot  accept  the  beneficial  part  and  re- 
ject what  Is  left  of  It"  Pub.  (30.  v.  Barber, 
165  N.  C.  482,  81  S.  K  696. 

Is  there  evidence  of  authoi^ty  or  ratifica- 
tion? 

The  Brimmer  Company  was  in  business  as 
an  undertaker  and  the  defendant  company 
was  in  the  livery  business. 

[5]  The  evidence  tends  to  prove  that  the 
Brimmer  Company  did  not  own  horses  and 
carriages,  and  that  they  were  necessary  in 
the  conduct  of  Its  business;  that  it  had  been 
hiring  from  the  defendant,  and  owed  it  a 
considerable  account;  that  the  defendant 
refused  to  permit  the  further  use  of  the 
horses  and  carriages  without  security;  that 
Brimmer,  the  manager,  then  pledged  the 
wagon  and  with  the  understanding  that  the 
defendant  would  continue  to  furnish  the 
horses  and  carriages;  that  the  president  of 
the  company  was  told  of  the  pledge  and  the 
agreement;  that  the  company  continued  to 
hire  the  horses  and  carriages,  and  permitted 
the  wagon  to  remain  in  possession  of  the  de- 
fendant, and  that  when  the  defendant  went 
to  see  the  president  about  the  account  he 
said  the  defendant  could  hold  the  wagon  im- 
tll  it  was  paid,  the  last  statement  appearing 
In  the  recital  of  the  evidence  in  the  charge. 

It  appears  therefore  that  authority  to  bind 


the  principal  may  exist  without  a  resolution 
of  the  directors,  and  that  ratification  Is  as 
effectual  as  previous  authority,  and  as  ther* 
is  evidence  of  authority  and  ratification,  and 
no  issue  was  submitted  to  cover  these  im- 
portant contentions  of  the  defendant,  there 
must  be  a  new  trial,  because  as  said  in 
Tucker  v.  Satterthwalte,  120  N.  G  122,  27  8. 
E.46: 

"It  is  the  duty  of  the  judge,  either  of  bis  own 
motion  or  at  the  suggestion  of  counsel,  to  sub- 
mit snch  issues  as  are  necessary  to  settle  the 
material  controversies  arising  in  the  pleadings, 
and  that  in  the  absence  of  such  issues,  or  admis- 
sions of  record  equivalent  thereto,  sufficient  to 
reasonably  justify,  directly  or  by  clear  implica- 
tion, the  judgment  rendered  therein,  this  court 
will  remand  the  case  for  a  new  trial." 

New  trial. 

074   N.   C..4K) 
LA  SALLE  EXTENSION  UNIVERSITY  v. 
OGBURN.     (No.  364.) 

(Supreme  Court  of  North  Carolina.     Oct  3L 
1917.) 

1.  Contracts  ®=»233— Instructiow  bt  Cob- 
bespondencx  —  oonstbdctiow  —  auovjct 

PAYABI.E. 

^  Under  defendant's  contract  with  plaintiff 
university  for  course  of  instruction  by  corre- 
spondence, "including  text  and  service  as  out- 
lined, for  which  I  agree  to  pay  •  •  •  %Qt 
*  *  *  express  charges  on  text  to  be  prepaid 
by  the  university  and  included  in  my  account," 
defendant  must  pay,  besides  the  $66,  the  ex- 
press charges. 

2.  OoNTRAOTS  «=325S— Instbuctioit  bt  Cob- 

BESFONDKNOE   —  REPUDIATION— OVEBCHABOS 

IN  Statbmknt. 
Any  overcharge  in  statement  of  account  sent 
defendant  does  not  authorize  abandonment  or 
repudiation  by  him  of  bis  contract  with  plaintiff 
for  a  course  of  instruction  by  correspondeEice, 
abd  refusal  to  pay  8n:pthing;  but  he  should  pay 
what  is  due,  and  decline  to  pay  the  overcharge. 

3.  CoNTBACTS  «=5>274— Instbxjction  bt  Cob- 
RESPONDENCB— Repudiation— RiOHT  (>r  Rb- 

COVEBT. 

Defendant,  by  repudiating  his  contract  for 
a  course  of  instruction  by  correspondence  paya- 
ble in  installments,  and  refusing  to  pay  the  first 
installment,  cannot  prevent  plaintiff  performing 
and  recovering  the  full  amount  agreed  on ;  es- 
pecially where  the  contract  provides  that,  if  an 
installment  is  not  paid  in  a  certain  time  after 
due,  the  unpaid  balance  shall  become  immediate- 
ly due. 

4.  Account,  Action  on  «=»12— Ybbirxd  Ac- 
count. 

An  action  for  the  balance  of  agreed  price  of 
a  course  of  instruction  by  corresiMndence,  pay- 
able in  Installments,  is  within  Revisal  190o,  { 
1625,  as  amended  by  Pub.  Lews  1917,  c.  32, 
providing  that,  in  action  on  "an  account  for 
goods  sold  and  delivered,  for  services  rendered, 
and  labor  performed,"  a  verified  itemized  state- 
ment of  the  account  shall  be  admissible,  and 
deemed  prima  facie  evidence  of  its  correctness. 
6.  Account,  Action  on  «=9l2— VBBiriBD  Ac- 
count— Statute. 

Revisal  1905,  {  1626,  as  amended  by  Pub. 
Laws  1917,  c.  32,  declaring  a  verified  itemized 
statement  sued  on  admissible  as  prima  fade  evi- 
dence of  its  correctness,  applies  in  a  trial  subse- 
quent to  the  act  taking  effect. 
6.  Contracts  «=>273— Partiai,  Repudiation. 

One  cannot  repudiate  part  of  bis  entire  con- 
tract and  retain  the  benefit  of  another  part 
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Appeal  from  Superior  Court,  Forsyth 
County;  Harding,  Judge. 

Action  by  La  Salle  Extension  University 
against  R.  M.  Ogbnrn.  Judgment  for  plain- 
tiff, and  defendant  api>eal8.     Affirmed. 

Plaintiff  sued  for  the  recovery  of  ?60,  with 
interest  from  November  20,  1912,  alleged  to 
b«  due  upon  an  account  for  services  render- 
ed In  the  department  of  Higher  Acconntancy, 
a  branch  of  the  La  Salle  Extension  Univer- 
sity. The  course  of  Instruction  given  therein 
by  correspondence  is  outlined,  and  the  neces- 
sary books  described,  in  the  written  contract 
signed  by  the  respective  parties,  and  admit- 
ted by  them  to  be  their  agreement  The  fol- 
lowing clause  was  inserted  therein: 

"Please  enter  my  enrollment  for  the  complete 
university  course  of  instruction  in  Higher  Ac- 
conntancy for  a  period  of  one  year,  mduding 
text  and  service  as  outlined  above,  for  which 
I  agree  to  pay  to  your  order  the  sum  of  $66  total 
amount,  payable  as  indicated  below.  Express 
diaries  on  text  to  be  prepaid  bv  the  university 
and  induded  in  my  account.  All  payments  (ex- 
cept first  payment,  which  should  be  made  to  the 
representative  at  the  time  of  giving  application) 
are  to  be  sent  by  mail  to  the  order  of  La  Salle 
Extension  University,  Chicago.  This  enrollment 
is  not  subject  to  revocation.  No  verbal  modifica- 
tions or  representations,  except  as  herein  ex- 
pressed in  writing,  will  be  recognized,  and  no 
redaction  in  fees  will  be  made  on  account  of 
withdrawal.  In  the  event  of  any  one  payment 
becoming  delinquent  60  days  without  special  con- 
sent of  the  university,  the  impaid  balance  be- 
comes immediately  due  and  payable.  Received 
fO.    Balance  at  $6  mo." 

At  the  trial  plaintiff  Introduced  an  item- 
tzed  statement  of  its  account,  duly  verified. 
Defendant  objected  to  the  admissicxi  of  the 
statement,  but  the  objection  was  overruled 
and  he  excepted.    Defendant  testified: 

"I  siened  the  contract  according  to  its  date, 
June  12,  1912.  I  received  a  statement  or  de- 
mand for  payment  from  plaintiff  the  fixst  of  the 
following  month,  which  was  July.  That  state- 
ment was  destroyed  because  I  thoaght  the  ac- 
coimt  was  dosed;  I  wrote  plaintiff  it  was  in- 
correct; I  wrote  them  I  did  not  owe  than  the 
amount  of  the  statement  sent  me.  T^e  letter 
I  wrote  them  was  written  on  stationery  of  the 
Maline  Mills.  I  did  not  have  any  letter  from 
them  with  a  statement;  I  did  receive  a  state- 
ment, but  there  was  no  letter  with  it.  The  let- 
ter to  which  I  have  just  testified  is  not  any  of 
the  letters  which  have  been  produced  here  in 
response  to  the  notice  from  me  to  the  plaintiff 
to  produce  all  the  correspondence.  I  wrote 
them  this  statement  of  account  was  not  accord- 
ing to  the  contract,  and  I  thought  best  for  me 
to  just  stop  if  it  was  to  cost  me  $1  extra  ev- 
ery month,  and  asked  them  not  to  send  any 
more  lessons.  The  first  lesson  came  in,  and  I 
bad  not  gotten  that  up  and  sent  to  them  before 
I  got  this  statement,  and  immediately  upon  re- 
cent of  the  statement  I  wrote  them,  as  stated 
above,  that  the  statement  was  incorrect,  and 
*asked  them  not  to  send  any  more  lessons  to 
me.  I  wrote  them  that  I  would  not  tabe  any 
more  lessons,  and,  if  I  remember  correctly,  that 
I  had  the  text-books  and  they  had  |6  of  my 
money,  and  I  thought  it  was  an  even  break,  and 
we  would  just  call  it  off,  and  asked  them  to 
stop  sending  the  lessons.  They  did  not  stop 
■ending  the  lessons,  but  I  returned  them  as 
soon  as  they  came  in,  without  opening  them, 
and  several  of  them  were  returned  from  the  post 
office;  I  never  carried  them  away  from  the  post 


office.  On  the  8th  of  November,  1912,  I  received 
a  letter  from  plaintiff,  and  my  reply  is  on  the 
bottom  of  the  letter." 

The  following  is  the  letter  and  reply  of 
defendant,  signed  by  the  respective  parties, 
whldi  the  defendant  offered  In  evidence:- 

"Dear  Sir:  Your  answering  any  one  or  all  of 
the  following  questions  will  be  appreciated.  (1) 
Have  you  any  grievance?  (2)  Are  you  unable 
to  make  payments?  (3)  Do  you  feel  that  your 
not  taking  up  the  work  is  any  just  reason  for 
not  remitting?  If  you  have  a  grievance,  or  are 
unable  to  make  payments,  or  if  there  is  any 
other  reason  for  your  not  remitting,  are  we  not 
entitled  to  an  explanation?" 

"Gentlemen:  I  made  a  contract  with  your 
salesman  for  one  course  of  instruction  in  High- 
er Accountancy  for  $66,  and  intended  taking 
the  course,  but  upon  receiving  statement  from 
your  bankers  for  $67,  less  payment  of  $6,  I  de- 
dded  that  I'd  better  drop  it  before  investing  any 
more  money,  as  you  might  add  another  dollar 
for  each  month,  and  as  that  is  pretty  expensive 
(?)  collecting,  thought  I'd  save  you  and  myself 
money  by  talking  this  step.  Will  keep  the  books, 
but  will  mail  you  the  lessons,  as  I've  not  looked 
at  any  but  the  first  two." 

In  the  next  letter  of  the  correspondence, 
dated  March  19,  1913,  plaintiff  asks  the  de- 
fendant why  he  has  not  remitted  the  amount 
then  due,  or  at  least  a  part  of  it,  and  then 
says: 

"I  will  appreciate  your  'courtesy  if  you  will 
let  me  hear  from  you  by  return  mail,  and  if 
you  have  any  grievance  and  will  let  me  know 
what  it  is,  I  assure  you  I  will  do  everything 
in  my  power  to  adjust  it  to  our  mutual  satis- 
faction. Thank  you  in  advance  for  the  courtesy 
of  an  early  reply." 

To  this  defaidant  rolled  oa  the  back  of 
the  letter  as  follows: 

"If  you  want  to  do  me  a  favor  you'll  see  that 
every  one  connected  with  your  company  stops 
writmg  me  letters.  I  canceled  this  contract 
when  I  received  the  first  statement,  because  your 
salesman  did  not  turn  in  contract  according  to 
the  duplicate  he  left  me. '  I've  written'  you  an 
explanation  once  or  twice  before,  and  I  promise 
you  this  is  the  last  communication  you'll  receive 
from,  me." 

Defendant  further  testified  that  he  did 
not  remember  exact  form  of  the  statement, 
whether  it  was  in  two  columns,  one  showing 
amount  of  whole  debt,  and  balance  of  debt 
in  the  other,  but  it  was  "for  the  whole  thing 
with  one  dollar  added."    He  thai  said: 

"I  worked  up  the  first  lesson,  but  refused  to 
have  anything  further  to  do  with  the  other  les- 
sons after  I  got  the  statement" 

The  court  overruled  defendant's  motion 
for  a  nonsuit  and  be  excepted.  Defendant 
then  requested  these  instructions: 

"(1)  That  if  the  jury  believe  the  evidence,  they 
are  instructed  to  answer  the  issue  'Nothing.' 

"(2)  That  if  the  jury  believe  the  evidence,  the 
contract  between  the  plaintiff  and  defendant  was 
an  executory  contract,  or  a  contract  to  be  per- 
formed in  the  future  on  the  part  of  the  plaintiff, 
and  if  the  jury  should  find  from  the  evidence  that 
the  contract  was  breached  by  the  defendant  in 
refusing  to  accept  and  pay  for  the  lessons  to  be 
furnished  under  such  contract  it  was  the  duty 
of  the  plaintiff  to  stop  sending  the  lessons,  after 
it  had  notice  that  the  defendant  had  repudiated 
the  contract.  Hat,  in  such  event,  the  plaintiff 
would  be  entitled  to  recover  the  damages  only 
which  had  accrued  to  it  np  to  the  time  the  cim- 
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tract  was  breached,  if  you  fibd  from  the  evi- 
dence that  the  contract  was  breached  by  the 
defendant ;  that  the  plaintiff  could  not  continue 
the  performance  of  the  contract  on  its  jpart, 
after  notice  of  the  repudiation  by  the  defend- 
ant, onder  such  circumstances,  and  recover  the 
full  amount  specified  in  the  contract." 

The  court  refused  to  give  the  same,  and 
defendant  again  excepted. 

The  court  Instructed  the  Jury  that,  U  they 
believed  the  evidence  in  the  case,  the  Issue 
should  be  answered  in  favor  of  the  plaintiff, 
that  is,  for  $60,  and  interest  from  September 
20,  1912.  Defendant  excepted.  Verdict  and 
Judgment  for  plaintiff.  Defendant  appeal- 
ed, after  submitting  the  nsual  motions  and 
reserving  his  exceptions. 

Lonls  M.  Swink  and-  GUmer  Komer,  Jr., 
both  of  Wlnston-Salem,  for  appellant  Wm. 
H.  Beckerdlte,  of  Wlnston-Salem,  for  appel- 
lee. 


WALKBR,  3.  (after  stating  tbe  facts  as 
above).  [1,2]  There  Is  no  merit  in  the  de- 
fense. A  recovery  is  resisted  simply  on  the 
ground,  which  is  the  sum  and  substance  of 
It,  that  plaintiff  charged  |1  more  In  the 
statement  of  the  account  than  defendant 
thought  was  tbe  amount  due  by  him.  This 
$1  was  tbe  express  charges  "on  tbe  text," 
which  Is  expressly  allowed  to  tbe  plaintiff 
in  tbe  contract,  and  had  been  prepaid  by  it. 
The  language  of  the  agreement  in  this  re- 
spect is: 

"Express  charges  on  text  to  be  prepaid  by 
the  university  and  inclnded  in  my  account" 

The  statement  sent  to  tbe  defendant  was 
correct;  but,  if  not  so,  because  of  tbe  $1 
item  being  inserted  in  It,  tbe  defendant  could 
not  abandon  the  contract,  but  should  have 
paid  what  was  then  due  on  it  and  declined  to 
pay  tbe  $1.  He  would  then  have  been  within 
the  law,  but  when  he  repudiated  the  con- 
tract entirely,  he  certainly  went  too  far,  and 
beyond  tbe  pale  of  the  law.  Tbe  overcharge, 
if  any  was  made,  did  not  warrant  his  refusal 
to  pay  anything,  or  was  no  such  breach  of 
tbe  contract,  if  breach  at  all,  as  Justified  his 
eondnct 

[3]  Nor  (sould  defendant  break  tbe  agree- 
ment by  refusing  to  jtay  and  compel  tbe 
plaintiff  to  sne  at  once  for  bis  damages.  Tbe 
latter  may  refuse  to  treat  the  renunciation 
by  the  other  party  as  a  breach,  and  may  con- 
tlnne  to  perform  the  contract  in  omnibus,  as 
it  is  expressed,  to  the  time  when  full  per- 
formance on  his  part  is  required  by  its 
terms,  or  he  may  elect  to  sue  at  once  for 
tbe  breach,  the  option  being  bis  to  adopt  ei- 
ther course  at  bis  will.  A  party  is  «>titled 
to  the  full  benefit  of  the  contract  if  be  claims 
it  We  said  in  Edwards  v.  Proctor,  178  N. 
a ,  91  S.  B.  584: 

"When  parties  enter  into  a  contract  for  the 
PMrformance  of  some  act  in  the  future,  they 
fanpUedly  promise  that  in  the  meantime  neither 
will  do  anything  to  the  harm  or  prejudice  of  the 
other  inconsistent  with  the  contractual  rela- 
tion they  have  assumed.    The  promisee,  it  also 


has  been  said  (and  this  seems  to  he  the  better 
reason),  has  an  inchoate  risht  to  the  perfonn- 
ance  of  the  bargain,  which  becomes  complete 
when  the  time  for  such  performance  has  arrived 
and,  meanwhile  he  had  a  ri^ht  to  have  the  eon- 
tract  Icept  open  a8<  a  subsisting  and  effective 
one,  as  its  unimpaired  and  nnimpeached  efficacy 
may  be  esseptial  to  his  interests 

— -citing  Clark  on  Contracts  (1904)  pp.  445, 
447;  rroBt  t.  Knight  U  B.  7  Excb.,  111. 

The  subject  la  fully  discussed  in  the  prin- 
cipal case.  In  Vlttum  v.  Bstey,  67  Vt  153, 
31  AtL  144,  the  court  says: 

"As  to  a  breach  by  renunciation,  it  Is  settled 
law  in  England  and  in  many  Jurisdictions  here, 
that  when  one  party  to  a  bilateral  contract, 
before  the  time  of  i>erformance  on  his  part  has 
arrived,  repudiates  the  entire  coatract  ot  a 
part  of  it  that  gees  to  the  whole  considMatioii, 
and  declares  that  he  will  no  longer  be  bound 
by  it,  the  other  party  may,  if  he  pleases,  act 
upon  the  declarauon  and  treat  the  contract  as 
thereby  broken  and  at  an  end  tar  all  purposes 
except  for  bringing  a  suit  upon  it,  which  he 
may  bring  at  once  without  waiting  for  the  time 
of  performance" 

So  we  see  that  the  innocent  party  has  u 
election  to  proceed  with  tbe  execution  of  the 
contract  until  there  has  been  fuU  perform- 
ance by  liim  and  then  sue  for  damages,  which 
wUl  extend  to  the  whole  contract  and  will 
compensate  for  the  benefit  be  would  have  de- 
rived therefrom  if  tbe  delinquent  party  had 
also  kept  his  promise  and  fully  performed 
Us  part  of  tbe  agreement  9  Cyc  at  p.  637, 
says: 

"The  renouncing  party  cannot  force  the  other, 
nor  ia  tbe  other  bound,  to  sue  for  a  breach  of 
the  contract  before  the  day  fixed  for  perform- 
ance arrives,  and  have  the  damages  assessed 
as  of  the  time  of  the  renunciation.  Tht  party 
keeping  the  contract,  in  other  words,  need  not 
miticate  the  damages  by  treating  as  final  the 
premature  repudiation." 

This  is  tbe  general  rule,  and,  while  there 
may  be  a  few  cases  apparently  looking  tbe 
other  way,  it  will  be  found  upon  a  doee 
examination  of  theln  facts  that  they  are 
made  exceptions  to  tbe  rule  because  of  spe- 
cial circumstances  which  made  it  Inapplica- 
ble. The  rule  holds  good  where.  If  there  Is 
a  renunciation,  the  damages  recoverable  in 
an  action  for  the  breadi  before  the  full  time 
of  i}erformance  has  arrived  will  not  be  an 
adequate  compensation  for  the  same.  Then 
may  be  exemptltms  from  the  operatioa  of  the 
general  rule  in  cases  where  the  claims  of  the 
injured  party  can  be  satisfied  when  he  Is 
fully  recompensed  for  his  part  perfMraanoe 
and  indemnified  for  bis  loss  In  respect  to  the 
part  left  unexecuted.  Marsh  r.  Blockznan, 
60  Barb.  (N.  S.)  829;  Watson  v.  Smith.  7  Or. 
448.  Here  the  money  was  payable  in  Install- 
ments  as  the  work  was  periodically  done^ 
and  tbe  case  is  like  Smith  v.  Lumber  Co., 
142  N.  C.  28,  54  S.  B.  788,  5  t,.  B.  A.  (N.  S.) 
439.  But  it  is  not  necessaty  to  invcAe  this 
principle  in  order  to  decide  our  case,  as  the 
contract  expressly  provides  that  in  the  event 
of  any  one  installment  not  being  paid  for  00 
days  after  it  becomes  due,  and  without  the 
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txmsent  of  the  nnlverelty,  the  unpaid  bal- 
ance of  the  amount  payable,  imder  the  t^ms 
of  the  contract,  shall  Immedlatdy  bec(Hne 
dne.  We  see  nothing  in  the  correspondence 
indicating  that  the  plaintiff  made  any  ezceS' 
aire  demand  upon  the  defendant,  or  called 
for  more  than  was  due.  The  statement  sent 
at  first  to  defoidant  waa  manlfeetly  intend- 
ed to  show  what  was  due  In  all,  and  not  as  a 
demand  for  more  than  the  installment  which 
-was  then  payable.  In  his  eagerness  to  rid 
himseU  of  an  undesirable  bargain,  he  on- 
consdoualy  misconstrued  his  own  deliberate 
contract,  which  is  plainly  expressed  to  the 
ctmtrary  of  what  he  contends  is  Its  proper 
meaning.  If  he  bad  appealed  to  the  gener- 
osity of  his  creditor,  instead  of  repudiating 
bis  solemn  agreement,  he  would  perhaps  have 
reeeiyed  a  more  acceptable  response  from  it, 
and  one  which  might  hare  relieved  him  of 
his  present  embarrassment,  but  tliis  was  not 
done,  and  we  must  view  the  situation  in  the 
clear  light  of  the  law.  The  case  comes  with- 
in the  principle  of  Teeter  y.  Homer  Military 
Sdiool,  165  N.  C.  664,  81  S.  E.  767,  81  h.  a. 
A.  (N.  S.)  Si75,  Ann.  Gas.  19151>i  300. 

[4,1]  The  objection  to  the  statement  of 
the  account,  as  eyidence  under  the  statutes 
(Beyisal,  I  1625,  and  PubUc  Iaws  of  1917, 
c.  32),  cannot  be  sustained.  It  is  answered 
squarely  by  the  terms  of  those  acts.  This  is 
"an  account  for  goods  sold  and  ddivered,  for 
■eryices  rendered,  or  labor  performed," 
which  is  the  language  of  the  Public  Laws  of 
1917,  e.  32.  It  was  ratified  February  12, 
1917,  and  took  effect  from  that  time.  The 
trial  took  place  rebruary  22,  1917,  so  tltac 
the  act  applies  to  this  case,  and  brings  It 
within  the  principle  stated  in  Carr  y.  Alex- 
ander, 168  N.  C.  665,  86  S.  B.  613. 

There  is  really  no  disputed  fact  in  this 
case,  and  the  charge  of  the  court  therefore 
was  correct  both  in  form  and  substance,  and 
It  follows  that  the  motion  for  a  nonsuit  was 
properly  denied. 

If  the  defendant  could  dictate  to  the  plain- 
tiff when  their  contract  should  cease  and  be 
determined  and  could  correctly  and  legally, 
Insist  that  he  was  liable  only  for  damages 
at  the  time  of  the  breach,  and  not  to  the  full 
extent  of  the  benefit,  which  would  have  ac- 
cmed  if  the  contract  had  been  fully  perform- 
ed according  to  its  terms  as  settled  by  the 
parties^  it  would  seriously  Impair  the  value 
of  contracts.  In  Teeter  y.  Homer  Military 
School,  supra,  we  said — ^in  regard  to  a  sim- 
ilar contract,  where  there  was  an  advance 
payment  for  a  period  of  the  school  term 
which  was  unexpired  when  plaintUTs  son 
was  expelled  for  good  cause: 

"An  examination  of  onr  *  •  •  cases,  while 
they  do  not  deal  with  the  subject  in  every  phase 
presented  in  this  record,  will  show  that  we  have 
■obatantially  approved  the  doctrine  as  already 
■tated.    It  Is  founded  upon  Justice  and  common 


sense,  and  should  prevail,  as  in  no  other  way 
could  our  schools  be  successfully  conducted" 

—citing  Horner  &  Graves  v.  Baker,  74  N.  C 

66;  Horner  School  v.  Wescott,  124  N,  0.  618, 

32  S.  £.  885. 

A  contract  is  not  made  to  he  broken  but 
to  be  kept,  and  it  Is  implied  that  neither  par- 
ty will  do  anything  to  prevent  this  perform- 
ance, or  to  disappoint  the  Just  expectation  of 
the  other  party  that  It  will  be  carried  out  in 
accordance  with  its  terms. 

[S]  It  may  also  be  said  that  defendant 
could  not  reject  a  part  of  the  contract  and 
accept  another  part.  He  could  not  keep  that 
which  "WHB  beneficial,  viz,  the  text^books 
sent  to  him,  and  refuse  to' perform  the  part 
which  he  did  not  like.  He  must  reject  all  or 
none,  as  this  is  the  essence  of  fairness.  Pub- 
lishing Ck>.  y.  Barber,  166  N.  a  478,  81  S. 
E.  694;  RudosiU  v.  Falls,  92  N.  O.  222;  31 
Cyc.  1267,  1258;  Brimmer  y.  Brimmer  Co., 
93  S.  B.  984,  at  this  term. 

There  is  no  harshness  in  requiring  the  de- 
fendant to  do  what  he  promised  should  be 
done  by  him,  and  it  is  no  reason,  in  law  or 
in  morals,  for  breaking  the  contract  that  he 
had  acted  improvldently  in  making  it.  Hie 
defendant  did  not  even  ask  that  he  be  allow- 
ed to  compensate  the  plaintiff  as  of  the  time 
of  the  breach  by  him,  but  repudiated  the  con- 
tract and  broke  off  relations  with  the  plain- 
tiff, reftising  peremptorily  evoi  to  answer 
its  letters  which  were  o<xicillatoi7  in  their 
tona 

There  was  no  error  oommitted  at  the  trial  of 
tlie  case. 

No  error. 

OM  N.   C.    4M) 
BROWN  y.  ADAMS.   <No.  188.) 

(Supreme  Court  of  North  Oaiolina.     Nov.  7, 
1917.) 

1.  WrmEssEs   «s>160(9)  —  CoKPrmfcr  — 
TRij«BAcnoif  wrrH  DvoxDBin^-thATUTE. 

In  an  administratrix's  action  to  recover  the 
value  of  services  by  her  decedent  in  -taking  rare 
of  defendant,  deceased,  plaintiffs  testimony  that 
she  and  her  decedent  were  under  oblications  to 
care  for  and  attend  to  the  waats  and  necessities 
of  defendant,  decedent,  was  incompetent,  under 
Rcvisal  19(K>,  {  1631,  as  involving  a  personal 
transaction  or  communication  between  plaintilf 
and  defendant,  deceased  at  the  time  of  trial: 
plaintiff,  as  uext  of  kin  of  her  decedent,  her 
mother,  having  a  direct  and  an  important  in- 
terest in  the  outcome  of  the  litigation. 

2.  WrrNEssES  «s>160a)   —  Competenot  — 
Tbahbactioii  wrrB  UECKnsifT— Statxttx. 

In  snch  action  other  testimony  of  plaintiff 
in  regard  to  the  transactions  between  her  dece- 
dent and  defendant  was  incompetent,  under  Be- 
visal  1906,  |  1631;  plaintiff,  as  next  of  kin  of 
her  decedent,  her  mother,  having  a  direct  and 
an  important  interest  in  the  outcome  of  the  liti- 
gation. 
Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Pitt  County; 
Harding,  Judge- 
Actl(H)  by  Maggie  L.  Brown,  individually 
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and  as  administratrix  of  Denie  T.  Brown, 
against  J.  K  S.  Adams.  On  the  death  of  de- 
fendant, Mary  Adams,  his  executrix,  was 
substituted  as  defendant  From  a  Judgment 
for  plaintiff,  defendant  appeals.  New  trial 
ordered  for  error. 

W.  F.  Evans,  of  Raleigli,  and  Harding  & 
Pierce,  of  Greenrlile,  for  appellant.  Albion 
Dunn  and  M.  K.  Blount,  both  of  OreenTille, 
for  appellee. 

WALKER,  J.  This  action  was  brought  for 
the  purpose  of  recovering  the  value  of  serv- 
ices performed  in  taking  care  of  the  defend- 
ant, J.  E.  S.  Adams,  in  his  old  age,  and  while 
be  was  feeble  and  Infirm,  upon  the  promise 
made  by  him  at  the  time  that  he  would  leave 
to  plaintiff's  intestate,  Doiie  T.  Brown,  and 
her  chlldr^i,  plaintiff  herself  being  one  of 
them,  all  of  his  property,  both  real  and  per- 
sonal, worth  about  $20,000.  Plaintiff  sued  as 
administratrix  of  her  mother,  and  in  her 
own  behalf,  to  recovo:  whatever  amount  is 
due,  on  account  of  the  services  rendered  by 
them  under  the  contract,  and  in  order  tO' 
establish  her  case  she  was  permitted  to  tes- 
tify, as  a  witness  in  her  own  behalf,  to  divers 
transacti(»is  and  communications  between 
her  intestate  and  the  defendant,  since  de- 
ceased. 

When  this  case  was  argued  before  us,  we 
rec^ved  the  impression  that  the  defendant 
had  "first  opened  the  door"  In  regard  to  the 
testimony  of  transactions  and  communica- 
tions between  the  plalntlfTs  mother,  Mrs. 
Denie  T-  Brown,  and  the  original  defendant, 
J.  E.  S.  Adama  We  find,  upon  further  in- 
vestigation, that  such  was  not  the  case;  but, 
on  the  contrary,  that  the  plaintiff  offered 
this  testimony  at  the  outset  of  the  trial  be- 
fore the  Jury.  It  will  suffice  to  state  gen- 
erally that  the  testimony  of  the  plaintiff  her- 
self related  mostly  to  transactions  and  com- 
munications between  her  mother  and  intes- 
tate, Denie  T.  Brown,  and  the  original  de- 
fendant, J.  B,  S.  Adams,  who  has  since  died. 
The  defendant  Mary  Adams,  his  sister,  is  his 
executrix,  and  as  such  has  been  made  a  party 
to  this  action,  in  his  place,  as  defendant. 
The  plaintiff,  a  witness  for  herself  individ- 
ually and  as  administratrix,  was  permitted, 
under  the  examination  of  her  counsel,  to 
state  very  fully  conversations  and  dealings 
between  her  mother  and  the  defendant's  tes- 
tator, which,  she  alleged,  occurred  In  her 
presence.  That  she  is  a  deeply  interested 
party,  and  has  a  large  Interest  In  the  result 
»t  this  action,  not  the  slightest  doubt  can  be 
■entertained.  There  was  also  testimony  of 
the  plaintiff  which  was  admitted  over  ob- 
jection by  defendant,  and  which  related  di- 
rectly to  a  transaction  or  communication  be- 
tween the  plaintiff  herself  and  Mr.  Adams. 
After  giving  a  summary  of  the  "actings  and 
doings"  of  her  mother  and  herself,  on  the  one 


side,  and  Mr.  Adams  and  his  sister  Mcry, 
in  1912,  when  the  latter  moved  to  Greenville 
for  the  purpose  of  taking  up  their  residence 
with  them,  where  they  were  to  recdve  the 
care  and  attention  described  by  her,  certain 
questions  were  propounded  to  her,  which 
with  the  answers  thereto  are  as  follows: 

Question  1 :  "State  whether  you  or  yonr  moth- 
er were  under  obligations  to  care  for  or  attend 
to  the  wants  and  necessities  of  Mr.  Adams." 
Answer:  "Ves,  sir;  we  were  under  obligations 
to  take  care  and  attend  to  him  and  help  them 
in  sickness  and  in  health." 

Question  2:  "State  if  you  heard  any  conversa- 
tion between  Mr.  Stanley  Adams  and  yonr  moth- 
er with  reference  to  any  consideration  which  be 
dgreed  to  pay  her  in  consequence  of  her  waiting 
on  and  talcing  care  of  him."  Answer:  "Yes; 
he  did  say  that  he  would  make  to  her  all  bis 
property."^ 

Question  8:  "Just  state  any  conversation 
you  may  have  heard  between  Mr.  Adams  and 
your  mother  relating  to  any  compensation  your 
mother  was  to  receive."  Answer:  "He  said  he 
would  give  her  the  house  and  lot  they  now  live 
in  and  give  her  a  deed  of  gift  for  it  to  take 
place  nt  his  deutb;  that  pending  the  suit  with 
Colin  Tucker  he  said  it  would  not  be  any  good 
to  make  anything  then  until  that  was  settled, 
and  then  he  would  make  a  will  to  her,  including 
that  and  everything  else:  that  the  conversation 
took  place  id  our  home.'* 

Witness  further  stated  that  they  moved 
there  then,  and  that  his  physical  condltloa 
was  bad,  not  being  able  to  sit  up.  That  Miss 
Mary's  health  was  also  bad. 

Question  4:  "Describe  what  attention  and 
care,  if  any,  your  mother  devoted  to  the  comfort 
of  Mr.  Adams  and  Miss  Mary."  Answer:  "She 
cooked  for  them,  nursed  them  and  sat  np  with 
them,  read  for  them,  and  did  everything  that  she 
could  think  of  that  would  comfort  him." 

Question  6:  "In  consequence  of  that  conversa- 
tion, tell  us  what  your  mother  did  from  1912, 
when  you  say  Mr.  Adams  and  Miss  Mary  moved 
to  Greenville."  Answer:  "In  Febrnary,  1912, 
they  moved  in  our  home  on  Church  street;  ma- 
ma had  attended  to  that;  and  they  moved  to 
our  home  and  stayed  there  with  ns  until  some 
time  in  April ;  and  during  that  time  my  mother 
cooked  for  tbem_,  carried  meals  to  them,  and 
made  extra  nourishment  for  them;  and  it  was 
necessary  to  rub  him  with  Uniment,  and  that 
was  done.  In  April  they  moved  from  mama's 
house  to  an  adjoining  house,  and  we  moved 
with  them;  after  we  moved  with  them  mama 
coolced  for  them  and  did  as  I  have  said.  Mr. 
Adams'  condition  was  such  as  to  require  * 
physician  several  times." 

Question  6:  "From  your  knowledge  of  what 
your  mother  did— the  atteutions  paid  to  the  old 
people  that  you  have  testified  about— what.  In 
your  opinion,  would  be  a  reasonable  compensa- 
tion for  her  services?"  Answer:  "Three  thou- 
sand dollars.  I  did  not  know  about  Mr.  Adama 
leaving  a  will  when  he  died,  my  mother  was 
not  paid  anything  for  the  services  rendered." 

Question  T:  "How  long  did  the  care  and  atten- 
tion your  mother  gave  Mr.  Adams  and  Miss 
Adams  last?"  Answer:  "Up  until  the  day  she 
was  taken  sick,  eight  days  before  she  died." 

[t]  Other  Interested  witnesses  were  al- 
lowed to  be  asked,  and  to  answer,  similar 
questions.  These  {questions  and  answers 
were  each  duly  objected  to  by  the  defendant, 
and  the  several  objections  were  overruled. 
Defendant  excepted,  and  from  the  verdict 
and  Judgment  in  favor  of  the  plaintiff,  she 
appealed  to  this  court,  and  here  insists  that 
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tbe  evidence  was  Incompetent  under  Revlsal, 
!  1631,  and  we  agree  with  her  that  there  was 
evidence  which  should  have  been  excluded. 
Her  counsel  asked  the  witness,  and  she  was 
permitted  to  answer,  the  first  of  the  ques- 
tions, which  for  convenience  we  have  num- 
bered. This  answer  clearly  Involved  a  per- 
sonal transaction  or  communication  between 
the  plaintiff  and  Mr.  Adams,  who  at  the  time 
of  the  trial  was  dead;  the  interests  of  those 
to  whom  bis  estate  belongs  under  Ills  will  be- 
ing defended  by  his  executrix.  Tliis  testi- 
mony shonld  have  been  excluded,  as  Its 
admission  is  expressly  forbidden  by  the  Re- 
visal,  §  1631,  and  this  error,  and  the  errone- 
ous admission  of  other  like  testimony,  en- 
titles the  defendant  to  a  new  trial. 

[2]  But  if  the  other  testimony  of  the  plain- 
tiff, in  regard  to  the  transactions  between  her 
mother  and  Mr.  Adams,  is  to  be  considered, 
we  are  of  (pinion  that  it  was  likewise  in- 
competent under  the  same  section.  The 
plaintiff  relies  upon  Ballard  v.  Ballard,  70 
N.  C.  191;  Loftln  V.  rx)fUn,  96  N.  C.  99,  1 
S.  E.  83T;  McCall  v.  Wilson,  101  N.  C.  600, 
8  S.  D.  225;  Bunn  v.  Todd,  107  N.  C.  266,  11 
S.  E.  1043;  Johnson  v.  Cameron,  136  N.  O. 
244,  48  S.  R  640.  We  will  now  consider 
these  cases,  and  show  that  not  one  of  them 
applies,  but  that  each  and  all  of  them  dealt 
with  questions  which  are  radically  different. 
Ballard  v.  Ballard,  supra,  was  one  of  the 
"proof  of  handwriting"  cases,  like  Peoples 
V.  Maxwell,  64  N.  C.  31.%  which  as  Justice 
Bynnm  stated  do  not  involve  any  personal 
transaction  or  communication,  but  may  be 
based  on  knowledge  acquired  in  quite  u 
different  way.  Referring  to  Peoples  v. 
Maxwell,  supra,  in  Ballard  v.  Ballard,  supra, 
he  said: 

"In  Peoples  v.  Maxwell,  64  N.  O.  313,  it  was 
held  that  although  it  was  competent  for  the 
plaintiff  to  prove  the  handwriting -of  the  intes- 
tate of  the  defendant,  it  was  incompetent  for 
him  to  prove  that  he  saw  the  intestate  actually 
sign  a  particular  paper.  The  distinction  ia  tliat 
handwriting  is  proved  by  a  general  knowledge 
of  it,  and  the  proof  is  abstract,  and  as  appli- 
cable to  one  case  as  another.  But  proof  by  him 
that  he  saw  the  deceased  sign  a  particular  paper 
is  proof  of  a  transaction  between  him  and  the 
deceased.  In  our  case  Wooten,  the  assignee,  it 
is  true,  was  not  called  to  prove  directly  the  as- 
signment to  him  by  the  intestate,  but  he  was 
called  to  prove,  and  did  prove^  that  he  saw  J. 
Gooding  'sign  his  name  as  witness  to  the  in- 
dorsement of  the  intestate.  Council  Gooding.' 
'The  signature  of  the  intestate  was  a  cross  mark, 
incapable  of  identification  and  proof,  without  an 
attesting  witness,  whereupon  the  defendant 
Gooding  was  called  in  by  the  parties  as  this  wit- 
ness to  the  ceremony  of  transferring  the  bond 
from  the  intestate  of  Wooten.  And  now  Woot- 
en, a  party  to  that  'transaction,'  is  called  to  prove, 
and  under  objection  does  prove,  all  the  facts 
necessary  to  make  effectual  this  transaction  be- 
tween him  and  the  intestate,  to  wit,  that  he  saw 
the  defendant  sign  his  name  as  a  witness.  He 
thus  indirectly,  but  conclusively,  testifies  to  a 
transaction  between  himself  and  a  person  since 
deceased.  The  case  falls  directly  within  the 
principle  established  in  Peoples  v.  Maxwell, 
above  cited,  and  Whiteside  v.  Green,  64  N.  C. 
307 ;   Murphy  v.  Ray,  73  N.  0.  S88;  McCanless 


V.  Reynolds,  74  N.  C.  301.  The  witness  Woot- 
en, having  indorsed  the  bond  to  the  plaintiff  with 
a  guaranty,  the  result  of  this  action,  of  coarse, 
can  affect  his  interest  or  the  interest  previously 
owned  by  him.  C.  O.  P.  i  843.  We  are  not 
disposed  to  relax  tiie  common-law  rules  of  evi- 
dence beyond  the  innovations  clearly  established 
by  the  recent  Legislature." 

We  have  quoted  Justice  Bynnm's  language 
somewhat  at  length,  because  it  is  very  sig- 
nificant in  this  connection,  and  surely  indi- 
cates with  striking  emphasis  that  an  interest* 
ed  witness  will  not  be  allowed  to  testify  in- 
directly to  a  transaction  or  communication 
witb  a  deceased  party  which  will  affect  his 
Interest  favorably  in  the  event  of  the  action, 
no  more  than  he  will  be  permitted  to  do  so 
directly,  provided  his  interest  is  adverse  to 
that  of  such  deceased  party.  Etiually  unfor- 
tunate to  the  plaintiff  are  the  other  citations; 
Loftln  V.  Loftln,  supra,  bad  nothing  to  do 
with  a  transaction  or  communication  be- 
tween the  plaintiff,  Mrs.  Loftln,  and  the  de- 
ceased party,  to  wit,  her  father,  hut  it  was 
between  her  and  a  third  party.  Justice  Da- 
vis said: 

"It  was  a  substantive  transaction,  with  no 
one  now  deceased,  under  whom  she,  or  any  of 
the  parties  to  this  action,  derived  any  interest. 
It  was  a  transaction  with  Wm.  Gooding  alone. 
Loftin  was  not  present,  and  the  case  of  Hally- 
burton  v.  Harshaw,  65  N.  C.  88,  and  Ballard  v. 
Ballard,  75  N.  C.  190,  relied  on  by.  counsel  for 
the  defendant,  are  distinguishable  from  this,  in 
that  in  Hallyburton  v.  Harshaw,  the  communica- 
tion, though  not  between  the  witness  and  Har- 
shaw, the  deceased  testator,  yet  it  was  between 
Harshaw  and  Pearson  (both  of  whom  were  dead), 
about  the  matter  in  dispute,  and  the  witness  and 
Harshaw  had,  by  agreement,  gone  to '  Pearson 
to  advise  with  him  about  it,  so  in  fact  the  wit- 
ness was  the  party  really  interested  in  the  con- 
versation between  Harshaw  and  Pearson,  and 
though  the  conversation  was  carried  on  by  Har- 
shaw and  Pearson,  the  witness  was  present,  and 
in  fact  a  party  to  it,  as  it  related  to  advice  giv- 
en by  Pearson,  upon  which  they  were  to  act." 

That  case  also  favors  the  defendant's  posi- 
tion, for  there  it  ta  virtually  said  that  the 
presence  of  the  witness,  when  the  transaction 
or  communication  is  had  between  the  de- 
ceased and  another  party.  Is  sufficient  to  dis- 
qualify blm,  especially  when  be  has  an  In- 
terest in  the  event.  It  should  be  noted  here 
that  the  plaintiff  in  this  case,  who  testified, 
had  a  direct  and  important  interest,  besides 
being  a  party  to  the  action,  and  that  her 
mother  was  also  interested,  so  that  the 
heirs  and  distributees  of  Mr.  Adams,  who 
are  represented  by  the  defendant,  his  execu- 
trix, have  no  one  to  testify  in  rebuttal  of 
plaintifTs  testimony.  Said  Chief  Justice 
Pearson,  in  McCanless  t.  Reynolds,  74  N.  0. 
814: 

"Allowing  a  party  to  an  action  -to  give  evi- 
dence in  his  own  behalf  is  a  wide  departure  from 
the  rules  of  evidence  at  common  law,  and  the 
proviso  in  section  843,  which  fixes  a  limit  to  this 
departure,  should  be  construed  liberally.  The 
effect  of  it  is  to  exclude  one  of  the  parties  to 
a  transaction,  who  is  afterwards  a  party  to  an 
action,  concerning  the  right  or  property  involved 
in  the  transaction  from  the  enabling  clause  of 
the  statute,  in  the  event  of  the  death  of  the  oth- 
er party  to  the  teansaction.     The  proviso  rests 
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on  the  ground,  not  merely  that  the  dead  man 
cannot  have  a  fair  showing,  bnt  upon  the  broad- 
er and  more  practical  ground  that  the  other  par- 
ty to  the  action  has  no  chance,  even  by  the  oath 
of  a  relevant  witness,  to  reply  to  the  oath  of  the 
party  to  tiie  action,  if  he  be  allowed  to  testify. 
The  principle  is,  unless  both  parties  to  a  trans- 
action can  be  beard  on  oath,  a  party  to  an  ac- 
tion is  not  a  competent  witness  in  regard  to  the 
transaction." 

Could  words  be  devised  which  more  strong- 
ly coademn  testimony  of  the  kind  here  of- 
fered by  the  plaintiff,  both  upon  principle 
and  a  sound  construction  of  the  statute? 
It  shocks  our  Ideas  of  fair  play  thus  to 
place  one  of  the  parties  at  the  mercy  of  the 
other,  by  allowing;  one  to  speak  In  his  own 
belialf,  when  be  is  under  the  power  and  in- 
fluence of  self-interest,  by  silencing  the  oth- 
er so  that  he  cannot  reply.  This  is  an  unjust 
advantage  not  contemplated  by  the  statute. 

But,  continuing  our  examination  ot  plain- 
tiff's authorities,  McCall  v.  Wilson,  supra, 
only  held  that  the  evidence  did  not  relate  to 
a  transaction  or  communication  between  the 
witness  and  a  deceased  person,  under  which 
the  defendant  claimed,  but  only  to  what  she 
saw  In  her  husband's  hands.  He  was  the 
only  iMurty  concerned,  and  had  no  transaction 
or  communication  with  any  one.  The  case 
did  not  come  within  the  terms  of  the  stat- 
ute, nor  within  its  letter  or  spirit.  There 
were  no  dealings  between  a  party  deceased 
and  another  person,  which  was  witnessed  by 
a  third  and  interested  person,  who  was  the 
witness,  as  in  our  case.  We  may  add  that 
we  do  not  see  how  the  testimony  in  the  Ifc- 
call  Case  was  material  or  harmful  to  de- 
fendants. Their  contention  was  that  the 
deed  from  John  E.  Moore  to  Joseph  McCall 
was  void  as  against  the  deed  from  Moore's 
administrator  to  assignors  of  defendants,  for 
want  of  registration.  Justice  Davis  says 
that  was  the  only  ground  relied  upon  in  the 
case. 

Bunn  T.  Todd,  supra,  involves  no  such 
question  as  we  have  here.  The  plaintiff  and 
her  mother,  the  witness,  were  each  entitled 
to  half  of  the  crop  of  plaintiff's  father,  the 
witness'  husband,  by  separate  and  distinct 
rights.  The  witness  claimed  as  his  widow, 
and  the  plaintiff  under  a  trust  created  by  her 
grandfather,  and  it  was  proposed  to  prove 
by  the  writing  the  admissions  of  the  deceased 
as  to  the  trust.  This  was  clearly  competent, 
for  there  was  no  transaction  or  communica- 
tion in  which  the  witness  could  be  interested, 
and  the  witness,  therefore,  had  no  Interest 
in  the  event  of  the  action,  and  she  was  not 
a  party  thereto.  That  case  is  valuable  for  its 
fine  analysis  of  the  statute  into  proper  sub- 
divisions by  the  present  Chief  Justice,  whidt 
relieves  it  of  much  obscurity.  But  Its  facts 
do  not  bear  any  resemblance  to  our  case. 
The  Ohlef  Justice  makes  this  appear,  when 
he  iwintedly  says: 

"She  is  not:  (1)  A  party  to  the  suit;  nor  (2) 
is  she  shown  to  be  interested  in  the  event  of 
the  action;    nor  (3)  does  any  person  belonging 


to  the  abovt  two  classes  daim  title  nnder  or 
through  her.  That  she  had  a  claim  to  the  other 
part  of  the  crop  of  her  husband  than  that,  the 
proceeds  of  which  the  plaintiff  daims  the  de- 
ceased held  in  trust  for  her,  does  not  diaqnalify" 
(citing  MoU  v.  Miartin,  85  N.  C.  406). 

We  do  not  see  what  applicatloa  Lane  t. 
Rogers,  supra,  can  possibly  have  to  this 
case.  The  court  held  there  ttiat  the  testi- 
Wny  was  Incompetent,  but  did  say  that  the 
witness  could  have  testified  that  she  saw  the 
Intestate  have  the  book  on  the  day  of  ber 
marriage,  as  this  was  no  transaction  or  com- 
munication. The  point  was  not  in  the  case, 
and  we  merely  repeat  what  was  said  therein 
to  show  that  there  was  nothing  in  the  statute 
that  applied  to  those  facts.  It  was  Ilka 
knowing  a  man's  handwriting  because  the 
witness  had  often  seen  it  Besides,  the  wit- 
ness had  no  interiest  in  the  result  of  the  ac- 
tion, so  far  as  appeared,  and  if  she  bad,  ber 
evidence  was  agahttst  that  interest,  as  she 
was  testifying  against  the  defendants,  to 
whom  she  had  conveyed  her  dower.  So  that 
case  is  not  applicable.  Here  the  witness  tes- 
tified to  a  transaction  and  communication 
between  her  mother  and  Mr.  Adams,  defend- 
ant's testator,  while  in  that  case,  the  witness 
testified  "abstractly"  concerning  a  single  in- 
dividual fact  which  came  within  her  vision. 
The  court  said  in  the  Ballard  Case,  supra,  if 
the  witness  had  said,  "I  saw  him  sign  the  pa- 
per," or.  In  the  Lane  Case,  "I  saw  him  pay  for 
the  deed  and  get  it,"  it  would  be  different 
and  come  within  the  statute  as  a  transaction 
or  communication.  It  will  be  found  that  all 
the  cases  cited  by  the  plaintiff  have  this  spe- 
cial feature  of  tfngle  action,  and  not  Joint 
action  by  the  testator  and  another,  and  of  a 
thing  accomplished,  and  not  one  going  on  to 
completion;  but  more  of  this  hereafter. 

Judge  Reade,  in  Halyburton  v.  Dobson,  65 
'  N.  C.  88,  stated  this  question  as  a  grave  one; 
likely  to  arise  in  the  future,  and  rtrontfy 
intimated  against  the  competency  of  the  evi- 
dence nnder  our  statute. 

The  case  of  Carroll  v.  Smith,  163  N.  CL 
201,  79  S.  B.  497,  and  ZoUicoffer  r.  ZoUioof- 
fer,  168  N.  C.  326,  84  S.  B.  349,  do  not,  in 
the  least,  conflict  with  our  views.  In  the 
first  of  these  cases.  Justice  Allen  said: 

"The  evidence  of  the  widow  was  objected  to 
under  section  1631  of  the  Reviaal,  but  she  did 
not  testify  to  a  communication  or  transaction 
with  the  deceased  (Johnson  ▼.  Cameron,  196  N. 
C.  243  [48  S.  E.  640],  nor  was  her  evidence 
against  the  personal  representative  of  the  de- 
ceased or  against  any  one  claiming  under  the 
deceased.  Bunn  v.  Todd,  107  N.  C.  267  [11 
S.  E.  1043].  She  simply  told  what  she  saw. 
and  against  one  claiming  under  Henry  CartoU 
and  not  under  Albert  Carroll." 

In  the  second  of  the  cases,  the  alleged 
transaction  or  communication  was  substan- 
tially admitted  in  the  pleadings,  and  the  wit- 
ness, as  in  several  of  the  cases  already  dted 
by  us,  "told  only  what  he  saw,"  via.  an  In- 
dorsement on  the  paper  signed  by  Mrs. 
Thomas,  which  was  placed  by  ber  in  the 
Bible.    When  the  cases  upon  this  subject  are 
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properly  classified,  they  are  easily  reconciled. 

There  are  several  dectalona  by  thlB  court, 
of  comparatlTely  recent  date,  which  decide 
this  very  qneatlon  against  the  competency  of 
such  evidence  as  was  admitted  In  this  case. 
It  was  held  In  WUaon  t.  Featheraton,  122 
N.  C  T48,  30  S.  E.  325,  and  the  court  sqnare- 
ly  decided  this  point  as  Indicated  by  ub.  The 
question  there  was: 

"Defendant,  Clara,  was  asked  by  her  connael, 
'State  whether  or  not  you  heard  a  conversation 
between  your  father  and  J.  K.  Bankin  at  the 
Battery  Park  Bank  in  July,  1893,  in  regard 
to  his  bank  deposit,  and  what  disposition  he  had 
made  of  it?" " 

The  question  was  excluded,  and  this  court 
affirmed  the  ruling  u'nanlmously,  the  Chief 
Justice  saying: 

"One  purpose  of  section  590  was  to  disqualify 
an  interested  party  to  testify  to  a  conversation 
or  transaction  between  the  deceased  and  the 
witneM,  because  there  is  no  one  to  contradict 
the  wibiess,  and  we  think  a  trua  construction 
of  that  much-construed  section  excludes  the  evi- 
dence of  a  third  party  to  such  conversation,  if 
the  third  party  is  interested  in  the  result  of  the 
action,  snd  there  is  no  one  to  contradict  the 
■tatement  of  the  witness.  Here,  Wilson  is 
dead,  Bankin  is  a  party  and  incompetoit,  and 
tlie  witness  Clara  is  a  defendant,  and  claims 
the  property  throueh  a  gift  of  her  deceased 
father.  So  she  is  mterested,  and  there  is  no 
mie  else  who  can  speak  of  the  transaction  or  con- 
tradict the  witness.  In  Halyburton  v.  Dobson, 
66  N.  C.  88,  this  court  recognized  the  gravity  of 
the  question,  but  left  it  for  future  considera- 
tion.' In  a  later  case  the  plaintiff's  testator 
was  a  truatee  of  the  slave  in  question  for  one 
Lloyd.  In  the  course  of  the  trial  Lloyd  was 
offered  to  prove  a  conversation  between  the 
plaintiffs  testator  [trustee  of  the  witness]  and 
the  defendant's  intestate.  The  court  excluded 
Uoyd's  evidence,  as  he  was  practically  the  plain- 
tiff in  the  action.  Barlow  v.  Norfleet,  72  N.  C. 
535." 

The  same  was  the  decision  In  Witty  v. 
Barham,  147  N,  0.  479,  61  S.  E.  372,  upon 
similar  facts,  and  the  Identical  question  Is 
precisely  stated  and  tersely,  but  unquestion- 
ably, decided,  thd  present  Chief  Justice  writ- 
ing the  opinion: 

''The  court  also  propedy  ezduded  the  testi- 
mony of  one  of  the  deiendants  offered,  to  prove 
that  siie  heard  the  aforesaid  conversation  be- 
tween her  mouier  and  said  Charles  G.  Daniel, 
as  that  would  be  the  'indirect  testimony  of  an 
interested  witness  as  to  a  transaction  or  com- 
munication with  the  deceased.'  "  Stocks  v.  Can- 
non, 130  N.  G.  60.  61  S.  E.  802. 

Such  witness  would  have  been  competent 
to  testify  to  "any  substantive  and  independ- 
ent fact"  that  Is  not  "a  cmumunlcation  or 
personal  transaction"  with  the  deceased,  as, 
in  Gray  v.  Cooper,  65  N.  C.  188,  that  the  de- 
ceased bad  possessdon  and  use  of  the  slaves, 
or  March  v.  Yerble,  79  N.  C.  19,  that  the  de- 
ceased had  owned  but  one  bull  since  the  war, 
and  his  value,  and  the  numerous  cases  whldi 
held  that  an  interested  witness  can  prove 
the  handwriting  of  the  deceased,  "but  not 
that  she  saw  htm  sign  the  paper  sued  on" 
(citing  Davidsmi  v.  Bardln,  139  N.  C.  2,  51 
8.  E.  779).  We  could  not  state  the  point  more 
«dearly.  or  by  language  set  at  rest  more  defl- 
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nltely,  securely,  and  permanently  aur  <!on- 
troversy  as  to  the  Incompetency  of  this  tes- 
timony. It  has  the  great  merit  of  being  the 
final  word,  strongly  and  unanswerably  ex- 
pressed upou  a  matter,  whwe  there  had  been 
almost,  but  not  entire,  uniformity  of  deci- 
sion and  must  be  so  considered.  But  it  has 
since  been  approved  and  adopted,  without 
any  question,  by  a  onanHnouEr  court  as  de- 
cisive of  the  question,  as  closing  the  CMi- 
troversy,  and  as  forever  shutting  the  door 
against  further  discussion.  To  reopen  it  now 
would  be  regrettable  and  positively  unwise, . 
in  view  of  the  direct  consistent  and  final 
opinions  of  this  court  so  frequently  express- 
ed. We  will  show  later  that  It  is  the  just  and 
correct  dedsion,  and  the  proper  and  intend- 
ed construction  of' the  statute.  We  refer  to 
Harrell  v.  Hagan,  150  N.  O.  242,  03  S.  B. 
952,  and  Orlssom  v.  Grissom,  170  N.  C.  97,  86 
S.  B.  996  (opinion  by  Justice  Brown),  where 
Witty  V.  Barham,  supra,  was  expressly  ap- 
proved, without  any  further  discussion,  as 
the  settled  law  upon  this  subject.  In  Gris- 
som v..  Grissom,  170  N.  G.  at  page  99,  86  S.  E. 
at  page  997,  Justice  Brown  says,  quoting  from 
Harrell  v.  Hagan,  supra: 

"Whether  the  construction  by  the  court  of 
Revisal,  I  1631,  is  the  correct  one,  it  is  useless 
for  us  now  to  discuss.  The  true  meaning  of  the 
statute  and  of  the  intent  of  the  Legislature  have 
been  settled  by  this  court  In  wril-considered 
opinions,  which  we  are  not  disposed  to  disturb." 

He  also  cites  Wilson  v.  Featheraton,  su- 
pra, and  Witty  v.  Barham,  supra,  as  finally 
settling  the  law.  All  of  these  cases  were  de- 
cided with  the  concursenee  of  all  the  mem- 
bers of  the  court  If  there  haa  been  any 
contrary  expression  of  opinion  by  us,  in  the 
less  recent  past,  it  has  been  superseded  in 
our  later  decisions  with  unanimous  approval. 
Johnson  v.  Cameron,  136  N.  C.  243,  48  S.  E. 
640,  was  correctly  decided  on  other  grounds, 
as  I  thought  then  and  therefore  concurred  in 
the  result.    My  opinion  is  the  same  now. 

The  decisions  in  other  Jurisdictions  are 
equally  emphatic  In  the  rejection  of  such  evi- 
dence, the  statutes  being  the  same  as  ours, 
relating  to  personal  transactlona  or  com- 
munications. Justice  Brewer,  afterwards  a 
member  of  the  highest  federal  court  for 
many  years,  and  an  eminent  Jurist,  as  shown 
by  his  long  Judicial  career  and  his  valuable 
services,  said  in  Wills  v.  Wood,  28  Kan.  at 
page  408,  dlsousslng  a  question  idmilar  to 
oura: 

"Mrs.  Forbes,  aa  well  as  Mrs.  Maples,  was 
plaintiff,  eadi  daiming  as  heir  of  Willis  WiUq, 
and  each  seeking  to  recover  from  tlie  admini»> 
tratriz  and  heirs  of  David  E.  James.  Neither 
eould  testify  under  the  statute  as  to  any  tran»- 
action  or  communication  had  perscmaUy  with 
David  R  James.  Can  it  be  possible  that,  whan 
the  two  are  present  with  James  and  a  oonversa- 
tion  is  earned  on,  while  neither  could  testify 
as  to  what  James  said  to  herself  personally, 
she  could  testify  ss  to  what  he  said  to  the 
other?  We  think  not.  Such  a  ruling  would  be 
forbidden  by  the  spirit,  at  least,  of  the  statute. 
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That  itatote  p]alnlT  eontemplatea  preventing 
one  party  from  introdacing  in  evidence  conversa- 
tions had  ivith  the  ancestor  of  the  adverse  par- 
ty, and  this  because  the  lips  of  such  ancestor, 
cloeed  by  death,  cannot  be  heard  to  give  his  ver- 
sion of  the  conversation;  and  ivhere  there  are 
two  persons  on  the  one  side,  having  like  inter- 
ests, they  should,  for  the  purpose  of  giving  force 
to  the  statute,  be  considered  as  one,  and  neither 
be  permitted  to  give  her  version  of  the  conversa- 
tions and  statements  of  the  deceased  to  the  other 
in  htr  presence.  Counsel  for  defendants  in  their 
brief  well  expose  the  injustice  of  the  ruling  asked 
by,  plaintiff  when  they  say:  'For  instance,  James 
might  have  conversed  with  the  mother  for  five 
minutes  about  the  bond,  in  the  presence  and 
hearing  of  the  daughter,  and  then  turned  around 
and  conversed  with  the  daughter  upon  the  same 
subject,  in  the  presence  and  hearing  of  the 
mother,  and  while  neither  would  be  allowed  to 
testify  as  to  the  conversation  had  with  herself, 
either  could  testify  as  to  the  conversation  heard 
by  her  between  James  and  the  other.'  The  rul- 
ing of  the  district  court  was  correct" 

And  so  In  Dawson  ▼.  Waggaman,  23  App. 
D.  G.  428,  it  was  said,  at  page  434: 

"With  reference  to  the  second  question,  that 
is,  whether  the  testimony  of  one  of  the  defend- 
ants, Julia  Dawson,  was  admissible  to  prove 
conversations  between  the  deceased  and  the  de- 
fendant Charles  E.  Dawson,  it  is  sufficient  to 
say  that  section  1064  of  the  Code  is  too  plain 
and  explicit  to  allow  of  any  controversy  in  tliis 
regard.  The  provision  is  a  just  one,  and  the 
testimony  was  properly  excluded." 

It  was  hdd  in  Parks  v.  Caudle,  58  Tex. 
216,  that: 

"A  party  to  a  suit  against  heirs  daimtog  the 
property  through  their  deceased  ancestor  is  pre- 
cluded under  article  2248,  R.  S.,  not  only  from 
testifying  to  statements  made  to  him  by  the  de- 
ceased, and  to  transactions  between  the  de- 
ceased and  himself,  but  also  as  to  any  such 
statements  to  or  transactions  between  deceased 
and  third  persons ;  and  this  although  occurring 
at  a  time  when  the  witness  had  no  interest  In 
such  statements  or  transactions. 

In  Comstock  v.  Comstock,  76  Minn.  396,  T9 
N.  W.  300,  It  was  held: 

"A  party  to  an  action,  or  interested  in  the 
result  thereof,  cannot  give  evidence  as  to  con- 
versations with  a  deceased  person,  even  though 
the  witness  took  no  part  in  the  conversation. 

In  Tlson  v.  Gass,  46  Tex.  Civ.  App.  163, 102 
S.  W.  T61,  752,  It  was  proposed  by  the  plain- 
tiff, heir  of  the  deceased  wife,  to  give  evidence 
of  a  conversation  between  the  wife  and  her 
husband,  tending  to  show  that  the  husband 
bought  the  property  in  dispute  with  money  re- 
ceived from  a  sale  of  his  wife's  separate  prop- 
erty, and  the  evidence  was  excluded  as  Incom- 
petent under  their  statute  as  to  transactions, 
etc.,  of  a  deceased.  Bat  Matthews  v.  Hoag- 
land,  48  N.  J.  m.  456,  21  AU.  1054,  is  like 
our  case  exactly  in  its  facts.  There  it  was 
held: 

"A  party  to  a  suit  la  not  a  competent  witness, 
under  the  act  of  1880,  to  testify  adversely  to  an- 
other party  suing  in  a  representative  capacity, 
as  to  a  transaction  of  the  deceased  with  a  per- 
son other  than  the  witness,  in  which  the  wit- 
ness and  such  person  are  interested,  although 
such  interests  are  divisible." 

Other  cases  to  the  same  effect  are  Eolland 
V.  Holland,  98  App.  DIv.  366.  90  N.  Y.  Supp. 
208;  Pederson  v.  Chrlstofferson,  97  Minn. 
491,  106  N.  W.  868.    In  Erwln  v.  Erwln,  54 


Hun,  166,  7  N.  T.  Snppk  8«5,  it  appear- 
ed  that  a  father  told  his  son,  in  the  presence 
and  hearing  of  the  latter's  wife,  that  be  gave 
hlin  a  certain  tract  of  land,  and  the  son  as- 
sented to  the  gift.  The  wife  said  notliing. 
In  an  action  against  the  deceased  father's 
grantee  to  enforce  performance  of  the  con- 
tract, it  was  held  the  wife  was  an  incompe- 
tent witness  to  prove  the  contract,  being  vir- 
tually a  party  to  the  transaction. 

The  testimony  of  an  interested  witness,  es- 
pecially one  who  will  be  as  greatly  benefited 
by  a  recovery  as  the  plaintiff  In  this  case, 
concerning  a  transaction  between  the  de- 
ceased and  another  interested  party,  would 
be  practically  the  same  as  the  letter's  testi- 
mony as  to  the  same  transaction,  with  no 
opportunity  to  contradict  it,  and,  even  if  the 
person  who  had  the  transaction  or  communi- 
cation were  living,  the  representative  of  the 
deceased  would  be  handicapped  by  the  fact 
of  her  Interest  in  the  event  of  the  action, 
idaklng  her  a  hostile  witness.  The  mere  pres- 
ence of  the  witness  made  her  practically  a 
party  to  the  transaction  or  communication, 
and,  though  passively  so,  yet  with  the  same 
effect,  as  if  she  had  really  and  personally 
taken  an  active  part  in  it  Roberts  v.  Remy, 
56  Ohio  St.  265,  46  N.  E.  1066.  A  recovery 
in  this  cnse  will  inure  almost  directly  to  the 
plaintiff  as  next  of  kin  to  her  mother. 

Wo  migut  cite  many  other  cases,  to  the 
same  effect  as  those  above  named,  but  it  is 
uimeceRsary  to  do  so,  as  those  already  cited 
are  quite  sufficient  to  show  the  strong  lean- 
ing of  Judicial  opinion  against  the  admissi- 
biUty  of  this  kind  of  testimony.  AU  of  the 
statutes  on  the  subject,  in  the  states  npon 
which  we  have  drawn  for  authorities  in  sup- 
port of  this  view  of  the  law,  are  substantiaUy 
like  ours,  an'd  some  literally  so. 

We  do  not  think  that  there  Is  any  for<^  at 
all  in  the  objection  of  plaintiff  to  the  form 
of  the  exceptions  and  assignments  of  ^rror 
based  upon  them.  They  squarely  raise  the 
question  we  have  discussed.  It  was  not  nec- 
essary to  except  to  the  answers  separately, 
as  they  were  directly  responsive  to  the  ques- 
tions, to  which  the  exceptions  were  properly 
taken. 

There  was  error,  we  think,  in  the  rulings 
of  the  court,  upon  the  objections  to  evidence, 
which  entitle  the  defendant  to  a  new  trial  oC 
the  issues. 

New  triaL 

CTiARK,  C.  J.  (dissenting).    This  action  is 

brought  by  the  plaintiff,  as  executrix  of  her 
mother,  Denie  T.  Brown,  and  by  herself  in- 
dividually, for  services  rendered  decedent,  J. 
a  S.  Adams  who  has  died  since  this  action 
was  begun,  and  his  executrix,  Mary  Adams, 
Is  substituted  as  party  defendant 

nie  evidence  of  the  plaintiff  was  that  J. 
K  S.  Adams  was  an  old  man  and  in  poor 
health,  living  with  his  sister  (now  his  execu- 
trix) who  was  also  old,  and  in  bad  health; 
that  sal'd  .\dams  made  a  bargain  with  the 
plaintiff's  mother  that  if  they  would  Uve  with 
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-tbem  and  take  care  of  blm  and  his  sister,  be 
would  leave  to  Denie  Brown,  his  property, 
■at  his  death.  There  was  evidence  that  he 
made  such  will,  but  that  after  the  death  of 
Uenle  Brown  be  tore  up  said  will,  and  this 
.action  Is  brought  to  recover  value  of  the 
services  rendered  under  said  contract  by 
jplalntiff  and  her  mother. 

The  first  seven  exceptions  are  to  the  ad- 
mission of  the  testimony  of  the  plaintifiT,  Mag- 
gie Brown,  who  testified  as  to  the  conversa- 
tion between  her  mother  and  J.  E.  S.  Adams 
In  making  the  contract.  The  defendant  con- 
-tends  that  this  evidence  Is  Incompetent  under 
section  1631  of  the  Revisal,  because  the 
filalntiS  Is  Interested  as  a  party  to  the  action, 
-and  Is  testifying  against  the  estate  of  one  now 
deceased.  The  conversation,  however,  was 
not  between  the  plaintiff  witness  and  the  de- 
■cedent  (the  testator  of  the  defendant)  and  the 
«vldence  was  therefore  competent.  In  Bal- 
lard v.  Ballard,  75  N.  0.  l&l,  Bynum,  J.,  says, 
substantially,  as  follows: 

"It  is  not  by  being  a  party  to  the  action,  or 
Snterested  in  the  event,  that  one  becomes  dis- 
qualified, for  notwithstanding  that  fact  be  is 
.competent  except  as  to  a  transaction  or  com- 
munication l)etween  such  witness  and  the  per- 
son deceased." 

This  section  Is  analyzed  In  Bunn  v.  Todd, 
107  N.  G  266,  11  S.  E.  1043,  where  it  is  held 
that  a  person  who  Is  interested,  or  a  party. 
Is  competent  to  testify  against  the  estate  of 
a  person 'deceased  when  the  conversation  or 
"  transaction  Is  not  between  the  witness  and 
Ihe  deceased,  but  between  the  deceased  and 
another  party.  T?he  principle  of-  the  code 
8yst«n  Is  the  general  competency  of  testi- 
mony, though  the  witness  is  a  party,  or  In- 
terested in  the  event  of  the  action,  leaving 
its  credibility  to  the  Jury,  the  only  exception 
being  where  the  witness  Is  not  only  a  party 
to  the  action  or  interested  in  its  event,  and 
is  testifying  In  his  own  interest  and  against 
the  interest  of  the  person  deceased,  but,  fur- 
ther, the  testimony  must  be  In  regard  to  the 
transaction  or  communication  between  the 
witness  and  the  -person  since  deceased ;  other- 
wise the  testimony  is  competent.  The  pro- 
vision being  statutory  the  court  must  ob- 
serve It,  and  cannot  exclude  evidence  except 
when  authorized  by  Its  terms. 

In  Johnson  v.  Cameron,  136  N.  0.  244,  48 
6.  E:  640,  the  exact  point  was  discussed  and 
decided,  the  court  saying: 

"The  Code,  S  590  (now  Bevisal  1631)  disqual- 
ifies a  party  to  an  action,  6r  one  interested  in 
the  event  tijereof,  from  testifying  in  his  •  ♦  • 
'interest  against  the  person  claiming  adversely 
«8  to  'a  personal  transaction  or  communication 
between  the  witness  and  the  deceased  person  or 
lunatic,'  except  when  the  executor  of  such  op- 
I>08ing  party  or  the  testimony  of  the  deceased 
person  or  lunatic  is  given  in  evidence  concern- 
ing the  same  transaction  or  communication. 
But  here  the  witness  testified  as  to  no  transac- 
tion or  communication  between  herself  and  W. 
M.  Cameron.  It  was  a  transaction  between 
W.  M.  Cameron  and  her  husband,  and  as  to  that 
she  was  a  competent  witness  notwithstanding 
"her  interest  Dobbins  v.  Osborne,  67  N.  C.  259, 
McCall  v.  Wilson,  101  N.  C.  600  [8  S.  E.  225], 


and  Loftin  v.  Lofthi,  06  N.  a  99  [1  S.  H.  887], 
are  in  point,  as  also  Ballard  v.  Ballard,  75  N. 
C.  191  (quoting  Bynum,  J.,  ut  supra)" 

— and  citing  further  Peoples  v.  Maxwell,  64 
N.  C.  313,  where  such  witness  was  held  com- 
petent to  prove  the  handwriting  of  the  de- 
ceased; Bri^t  V.  Marcom,  121  N.  t3.  86,  28 
S.  B.  60,  where  an  Interested  witness  was 
allowed  to  prove  the  delivery  of  a  deed  be- 
tween the  deceased  and  another;  Lase  t. 
Rogers,  113  N.  0.  171,  18  S.  E.  117. 

In  Halyburton  v.  Dobson,  65  N.  C-  88,  re- 
lied upon  by  the  defendant,  the  point  was 
not  decided.  Johnson  v.  Cameron,  supra,  has 
been  cited  since  with  approval  by  Allen,  J., 
in  OarroU  v.  Smith,  163  N.  0.  205,  79  S.  BX 
497,  and  by  Walker,  J.,  In  Zolllcoffer  v.  Zol- 
licoSer,  168  N.  0.  329,  84  S.  E.  349,  who  cited 
also  the  other  cases  above  quoted.  In  Wilson 
V.  Featherston,  122  N.  O.  749,  30  S.  B.  326, 
prior  to  Johnson  v.  Cameron,  Faircloth,  0.  J., 
.seems  to  take  a  different  view.  But  the  stat- 
ute is  so  plain  that  we  cannot  disregard  it, 
and  must  hold  that  case  an  inadvertence, 
which  we  cannot  approve. 

While  there  has  been  some  conflict  In  the 
past  in  our  decisions  on  this  point,  It  has 
been  settled  In  accordance  with  the  decision 
in  Johnson  v.  Cameron,  136  N.  C.  243,  48  S. 
E.  640,  by  the  last  two  opinions  In  this  court, 
which  have  dted  it  with  approval.  In  Carroll 
V.  Smith,  163  M.  O.  205,  79  S.  EL  497,  Allen,  J., 
says: 

"The  evidence  of  the  widow  was  objected  to 
under  section  1631  of  the  Revisal,  but  she  did 
not  testify  to  a  communication  of  the  transac- 
tion with  the  deceased.  Johnson  v.  Cameron, 
136  N.  G  243  [48  S.  E.  640]." 

In  ZoUicoffer  v.  ZolUcoaer,  168  N.  0.  829, 
84  S.  E.  351,  Walker,  J.,  says: 

"As  to  the  question  of  eveidenoe,  we  think 
the  court  confined  the  testimony  of  plaintiff,  D. 
B.  ZoUicoffer,  to  what  occurred  between  Mrs. 
Thomas  and  the  defendant  E.  T.  ZoUicoffer,  and 
in  this  view  there  could  be  no  Valid  objection 
to  it,  as  the  witness  was  not  •  speaking  of  any 
communication  or  transaction  between  him  and 
Mrs.  Thomas,  but  of  one  between  her  and  f 
third  party.  Johnson  v.  Cameron,  136  N.  0 
243  (48  S.  B.  640] ;  Bunn  v.  Todd.  107  N.  C. 
266  [11  S.  E.  1043];  Dobbins  v.  Osborne,  67 
N.  C.  259:  McOall  v.  Wilson.  101  N.  C.  600 
[8  S.  E.  225];  Loftin  v.  Loftin,  96  N.  O.  99 
[1  S.  B.  837];  Ballard  v.  Ballard,  76  N.  C. 
191." 

Besides,  Johnson  v.  Cameron,  thus  approv- 
ed to  date,  is  in  conformity  with  the  exact 
language  of  Revisal  1631  (Bunn  v.  Todd, 
107  N.  C.  266,  11  S.  E.  1043),  and  the  statute 
.should  have  precedence  over  any  confiictlnt; 
decisions. 

(174  N.  C.  4«) 

TAliLEY  V.  HARRIS  GRANITE  QUARRIES 
CO.    (No.  353.) 

(Supreme  Court  of  North  Carolina.     Oct.  31, 
1917.) 

1.  Pleading    «=»387   —   Allegations   ani» 
Pboop— Variance. 
Under  the  old  or  new  system  of  pleading 
there  must  be  allegata  and  probata  and  the  two 
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mi»t  correspond  witb  each  other,  as  proof  witb- 
ont  allegatioh  is  as  tmaTalling  as  allegation 
without  proof,  and  when  the  proof  materially 
departs  from  the  allegation  there  ean  be  no  re- 
covery without  an  amwdmenC 
2.  PuADiNo  «=3399— FkiLtJBB  or  Pboof. 

When  the  difference  between  the  allegations 
and  the  proof  is  substantial  so  that  either  par- 
ty is  grossly  misled  by  it  and  it  amounts  to  al- 
leging one  cause  of  action  and  proving  another, 
it  is  not  a  variance  merely,  but  a  failure  of 
proot 

8.   PUIADING  «=>34(1)— CONSTBnCTIOW. 

The  court  will  give  a  broad  meaning  to  a 
pleading  so  as  to  exclude  mere  technicalities 
and  to  put  the  case  upon  its  merits,  if  it  will 
not  prejudice  the  other  side. 
4^  PixADiHS  «=>237(8)— Vabianok  — Akxnd- 
lacNT. 

Where  there  is  merely  a  variance  In  proof 
which  can  be  remedied  by  amendment  without 
serious  harm,  the  court  may  pant  the  necessary 
relief,  but  cannot  convert  the  cause  of  action 
stated  into  a  different  cause  of  action. 

5.  Master  and  Sebvant  9=3264(13)— Action 
roB  INJVBT— Plxadino  and  Pbooi<— Tabi- 

ANCK. 

In  servant's  action  for  personal  Injury, 
where  he  alleged  that  the  defendant's  foreman 
in  charge  of  a  gang  of  workmen  gave  a  negli- 
gent order  to  tfome  of  them  to  let  go  the  caole 
to  which  plaintiff  was  holding,  a  failure  to  es- 
tablish such  allegation  defeated  plaintiff's  right 
of  recovery. 

6.  Mabtxb  and  Sxbvant  4s»1T7  —  Maotsb's 

LlABILITT— NEOLIOKNCB    OF   FEIXOW    SKBY- 
ANT. 

A  master  (merating  a  quarry  is  not  liable 
to  a  servant  injured  by  the  negligent  act  of  his 
fellow  servant. 

7.  Tbial  «s>26(K$>  —  Rbqithstbd  Insniuo- 
TioNS— Given  Inbtbuctionb. 

In  a  servant's  action  for  injury,  his  pray- 
ers for  instructions  which,  so  far  as  material, 
were  substantially  given,  were  properly  refused. 

&  Tbial  «=»228(1>— Inbtbuchons— Fobii. 

A  prayer  asking  the  court  to  charge  upon 
the  matters  alleged  therein  that  plaintiff  would 
not  be  entitled  to  recover  concluded  improperly. 

Appeal  from  Saperior  Ooart,  Rockingham 
Oounty;  ZxHig,  Judge. 

Action  by  W.  F.  Talley  against  the  Harris 
Granite  Qviarrles*  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Mo  error. 

Plaintiff  alleged  that  on  September  10, 1915, 
he  was  an  employe  of  the  defendant  quarries 
company,  and  was  called  upon  by  the  fore- 
man to  assist  In  removing  a  heavy  cable, 
attached  to  a  smokestack,  to  a  new  anchor- 
age, and  In  order  to  do  so  properly  it  was 
necessary  to  carry  It  around  a  pit  about  150 
feet  in  depth.  He  was  Instructed  to  take 
hold  of  ttie  cable,  witb  another  man,  at  the 
end  of  it  farthest  from  the  smokestack, 
and  eight  or  ten  other  men  were  ordered  to 
grapple  the  cable  at  a  place  between  the 
plaintiff  and  the  smokestack,  whidi  they 
did,  for  the  purpose  of  holding  In  the  slack 
and  preventing  the  cable  from  swagglng  into 
the  pit.  The  cable  extended  beyond  where 
plaintiff  was  directed  to  go.  "When  plain- 
tiff reached  a  given  point  carrying  the  cable, 
and  had  gone  down  the  edge  of  the  pit  about 
four  feet,   E.  C  Frady,  foreman,  directed 


the  men  holding  the  cable  In  a  carve  around 

the  pit  to  let  go,  and  instructed  the  plaintiff 
to  hold  on;  that  the  eight  or  ten  men  holding 
the  slack  in  the  cable  turned  loose,  as  direct- 
ed, and  the  cable  swung  out  over  the  pit 
with  great  force,  and  Jerked  plaintiff  to  the 
ground,  wrenching  and  tearing  the  muscles 
of  his  back."  These  allegations,  in  section 
6  of  the  complaint,  are  substantialiy  rei>eat- 
ed  in  section  7.  And  In  the  reply  to  the  an- 
swer, the  same  averment  is  again  made  in 
these  words: 

.  "The  order  of  the  foreman  of  defendant,  given 
to  the  men  holding;  back  the  weight  of  the  cable, 
to  turn  loose'  which  order  was  ot>eyed,  and  the 
obeying  of  sP'd  order,  under  die  direction  and 
in  the  jwescnce  of  said  foreman,  caused  this 
plaintiff  to  be  violently  thrown  to  the  ground 
and  seriously  injured,  which  result  could  not 
have  been  Icnown  or  foreseen  by  this  plaintiff 
as  he  was  engaged  in  carrying  the  cable  at  the 
farthest  point,  the  force  and  effect  of  said 
order  being  known  only  to  the  said  foreman,  or 
should  have  been  known  by  bim." 

The  court  Instructed  the  Jury  that  tmleas 
the  plaintiff  had  proven  by  a  preponderance 
of  the  evidence  that  the  foreman,  B.  O.  Fra- 
dy, ordered  the  men,  except  plaintiff  and  the 
man  with  him,  to  turn  loose  the  cables  they 
should  answer  the  first  issue  "No,"  and  If  the 
injury  resulted,  not  from  a  negligent  order  of 
the  foreman,  R  C.  Frady,  to  1^  go  the  cable, 
but  solely  from  the  negligent  act  of  the  men, 
or  servants  of  the  company  In  turning  It 
loose,  they  being  fellow  servant*  of  the  plain* 
tiff,  the  Jury  would  leave  out  of  oonsld»atloa 
the  negligent  act  of  such  fdlow  servants, 
and  it  it  was  foimd  that  the  Injury  was 
caused  proximately  by  the  negligent  act  of 
the  fellow  servants  of  the  plaintiff,  and  not 
by  reason  of  an  order  given  by  tbe  foreman, 
the  Jury  would  answer  the  first  issue,  "No^" 
but  if  Frady  gave  the  order,  and  this  proxi- 
mately caused  the  Injury,  the  Jury  should 
answer  the  first  issue^  "Yes."  Tbe  court 
instructed  tbe  Jury,  in  reqwnse  to  plaintiff's 
prayers  for  instructions,  as  to  assumptioD 
of  risk,  and  as  to  the  duty  of  the  master 
to  provide  reasonably  safe  means  and  meth- 
ods for  his  servant  to  perform  his  work, 
such  as  proper  help,  and  a  reasonably  safb 
place  to  worlc,  with  proper  tools  and  appli- 
ances with  which  to  do  his  work.  "Die  court 
substantially  gave  all  of  the  InstructioDS 
requested  by  the  plaintiff,  except  the  fifth, 
and  there  was  no  allegation  as  to  thla  one. 
as  the  court  stated  at  tbe  tlm&  The  Jury 
answered  the  issue  as  to  negligence  in  favor 
of  the  defendant.  Judgment  thereon,  and 
plaintiff  appealed. 

J.  R.  Joyce  and  J.  M.  Sharp,  both  of  Relds- 
ville,  for  appellant.  McMichael  &  Bay,  of 
ReidsvlIIe,  aud  John  M.  Robinson,  of  Char> 

lotte,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above),  [t]  It  has  bo  often  been  said,  is  to 
have  grown  into  an  axiom,  that  proof  without 
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allegation  ia  aa  unavaUing  as  allegatloa 
wlUiout  proof.  There  must,  under  the  old 
or  new  system  of  pleading,  be  allegata  and 
proiMita,  and  the  two  must  correstwnd  with 
each  other.  When  the  proof  materially  de- 
parts from  the  allegation,  there  can  be  no 
recovery  without  an  amendment  McKee  v. 
Ilneberger,  68  N.  C.  217;  Brittbin  t.  Daniels, 
M  N.  C.  781;  Fanlk  v.  Thornton,  108  N.  O. 
314,  12  S.  "E.  998;  Pendleton  t.  Dalton,  96 
N.  O.  t507,  2  S.  B.  769;  Hunt  v.  Vanderbllt, 
110  N.  O.  069,  20  S.  B.  168;  Green  v.  Blggg, 
167  N.  O.  417,  8S  S.  B.  668.  It  was  never 
Intended,  even  by  our  liberal  code  system, 
that  a  plaintiff  should  be  allowed  to  prove 
8  cause  of  action  which  he  has  not 
alleged.  McNeill  v.  Railroad  Co.,  167  N.  G. 
880,  83  S.  B.  704;  Klvett  v.  Telegraph  Co., 
156  N.  0.  296,  72  S.  B.  388 ;  Abemaitby  v.  Sea- 
gle,  08N.O.  663,4  S.  a  642;  Willis  V.  Branch, 
04  N.  C.  142. 

(2,  >]  When  the  difference  between  the 
allegation  of  the  pleading  and  the  proof  is 
substantial,  so  that  the  other  party  is  grossly 
misled  by  it,  and  it  really  amounts  to  alleging 
one  cause  of  action  and  proving  another, 
it  is  not  a  variance  merely,  but  a  failure  of 
proof.  Abemathy  v.  Seagle,  supra;  Willis  v. 
Brand),  snpra.  The  rule  Is  founded  on  wis- 
dom, and  is  a  just  one,  for  it  cannot  be  sup- 
posed that  a  party  has  come  prepared  to 
answer  a  cause  of  action  not  alleged  by  his 
adversary,  and  quite  different  from  the  one 
which  Is  alleged.  It  would  greatly  embar- 
rass him  In  his  defense,  were  it  otherwise, 
and  he  should  not  be  prejudiced  by  something 
which  is  attributable  to  the  pleader's  own 
fault,  and  not  to  any  on  his  part.  We  give 
a  broad  meaning  to  the  pleading,  so  as  to  ex- 
clude mere  technicalities  and  to  put  the  case 
upon  its  merits,  if  it  will  not  prejudice  the 
other  side.  This  is  the  principle  for  deter- 
mining the  effect  of  a  pleading,  as  stated  in 
Blackmore  v.  Winders,  144  N.  C  216,  56  S.  B. 
876: 

"The  nniform  rule  preTalling  under  our  pres- 
ent sygtem  is  that,  for  the  purpose  of  ascer- 
taining the  meaning  and  determlninR  the  effect 
of  a  pleading,  its  allegatioos  shall  be  liberally 
construed,  with  a  view  to  substantial  justice  be- 
tween the  parties.  Kevisal,  |  405.  This  does 
not  mean  that  a  pleading  shall  be  construed  to 
say  what  it  does  not,  but  that  if  it  can  be  seen 
from  its  general  scope  that  a  party  has  a  cause 
of  action  or  defense,  -though  imperfectly  alleged, 
the  fact  that  it  has  not  been  stated  with  techni- 
cal accuracy  or  precision  wlU  not  be  so  talceu' 
against  him  as  to  deprive  him  of  it  Buie  v. 
Brown,  104  N.  0.  335  [10  S.  B.  465].  As  a 
corollary  of  this  rule,  therefore,  it  may  be  said 
that  a  complaint  cannot  be  overthrown  by  a 
demurrer  unless  it  be  wholly  insufficient  If  in 
any  portion  of  it,  or  to  any  extent,  it  presents 
facts  sufficient  to  constitute  a  cause  of  action, 
or  if  facts  sufficient  for  that  purpose  can  be 
fairly  gathered  from  it,  the  pleading  will  stand, 
however  inartifleiall^  it  may  have  been  drawn, 
or  however  uncertain,  defective,  or  redundant 
may  be  its  statements,  for,  contrary  to  the  com- 


mon-law rule,  every  reasonable  intendment  and 
prestmiption  must  he  made  in  favor  of  the 
pleader.  It  must  be  fatally  defective  before  it 
will  be  rejected  as  insufficient" 

This  case  was  approved  In  Brewer  t. 
Wynne,  154  N.  O.  467,  70  S.  B  047,  whew 
other  cases  are  dted. 

[4]  But,  while  this  is  the  correct  rule.  It 
must  be  remembered  that  the  defendant  has 
some  rights  which  should  be  respected  and 
safeguarded,  and  he  should  not  be  required 
to  prepare  himself  to  meet  his  adversary  on 
a  ground  not  chosen  by  him  in  his  pleading. 
If  it  is  merely  a  varisjice  in  proof,  and  can 
be  remedied  without  serious  harm  to  him  by 
amendment,  the  court  has  the  power  to  grant 
the  necessary  relief,  but  not  to  convert  the 
cause  of  action,  which  is  stated,  into  an  en- 
tirely different  one.  McLaurin  v.  Oronly,  90 
N.  C.  50. 

[1,1]  In  our  case,  the  sole  allegation  la 
that  the  defendant's  foreman,  who  was  In 
charge  of  this  gang,  of  workmen,  gave  a 
negligent  order  to  some  of  them  to  turn  loose 
the  cable.  This  is  the  gravamen  of  the  cam- 
plaint,  and  upon  It  the  plaintiff  dected  to 
rest  his  case  and  his  legal  right  to  a  recovery 
of  damages.  This  allegatloa  -he  did  not  es- 
tablish, as  the  verdict  declares  that  no  such 
order  was  given  by  the  foreman.  The  find- 
ing, of  course,  is  fatal  to  plaintiff's  success. 
But  if  he  had  alleged  any  other  act  of  neg- 
ligence, such  as  a  failure  by  the  defendant 
to  have  a  sufficient  number  of  men  to  move 
the  cable,  there  would  be  no  evidence  of  it, 
as  the  gang  was  sufficient  and  it  seems  that 
the  accident  could  have  occurred  in  only  one 
of  two  ways,  vis.  the  negligent  order  of  the 
foreman,  which  was  obeyed  by  the  servants 
of  defendant,  or  their  own  negligent  act  in 
turning  loose  the  cable  without  any  order 
from  their  foreman.  There  was  no  such  or- 
der, and  In  the  latter  case  the  defendant 
would  not  be  responsible  for  the  negligent 
act  of  a  fellow  servant,  as  this  is  not  a  rail- 
road company,  and  tlie  fellow-servant  doc- 
trine still  exists  in  cases  like  this  on& 

[7,  S]  If,  under  our  ruling,  the  prayers  for 
instructions  were  material,  they  were  sub- 
stantially given,  or  concluded  improperly,  as, 
for  example,  the  fifth  prayer,  whidi  asked 
the  court  to  charge  upon  matters  alleged 
therein  that  plaintiff  would  be  entitled  to  re- 
cover. Witsell  V.  Railroad  Co.,  120  N.  C. 
657,  27  S.  B.  125;  Buffln  v.  Railroad  Co.,  142 
N.  C.  120,  65  S.  B.  86 ;  Roberts  v.  Baldwin, 
156  N.  C.'276,  71  S.  B.  319.  The  jury  having 
found  that  no  such  order,  as  alleged,  was. 
given  by  the  foreman,  the  case  was  cut  up 
by  the  roots. 

In  no  phase  of  the  case  was  there  any  er- 
ror In  the  court's  rulings.  The  other  objec- 
tions become  immaterial  in  the  view  taken 
by  us,  and  must  fUl  with  the  principal  ex- 
ception. 

No  err<a; 
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074  N.  C.  621) 

TURNER  et  aL  v.  NORTH  CAROLINA  PUB- 
LIC SERVICE  CO.  et  al.     (No.  388.) 

(Supreme  Court  of  North   Carolina.     Nov.  7, 
1917.) 

1.  Eminent  Domain  «=>119(2)— Car  Line  as 
"Additional  Sekvitcde." 

The  laying  out  of  a  street  car  line  is  not  an 
"additional  servitude,"  but  comes  within  the 
very  object  for  which  the  streets  exist. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Addi- 
tional Servitude.] 

2.  Eminent  Domain  '&=»119(2)— Railroads— 
Passing  Through  City  as  "Additionai. 
Servitude." 

A  steam  railway  passing  through  a  city  is 
an  "additional  servitude"  on  the  streets. 

3.  Eminent  Domain  «=»145(4)  —  Opening 
Street  —  Compensation     of     Abuttino 

OVTNEB. 

An  abutting  owner  is  not  entitled  to  any 
compensation  for  laying  out  a  street  wliich  is 
as  absolute  necessity  for  his  use  of  his  own 
lot,  it  being  a  benefit  and  not  a  burden. 

4.  Eminent  Domain  -  €=>119(2)  —  Use  or 
Street  bt  Freight  Cars  —  "Additional 
Servitude." 

The  use  by  a  street  railway  of  the  streets 
of  a  city  under  an  act  of  the  Legislature  and 
by  authority  of  an  ordinance  to  transport 
freight  cars  two  at  a  time  between  a  railroad's 
freight  yard  and  various  factories  within  the 
city,  thus  saving  the  expense  of  breaking  bulk, 
and  minimizing  the  pressure  on  the  streets  by 
eliminating  drays,  truclcs,  etc.,  is  not  an  "ad- 
ditional servitude"  on  the  streets  entitling  abut> 
ting  owners  to  additional  compensation. 

Appeal  from  Superior  Court,  Guilford 
County;    Long,  Judge. 

Suit  by  James  A.  Turner  and  others  against 
the  North  Carolina  Public  Service  Company 
and  others.  From  judgment  for  plaintiffs, 
defendants  appeal.    Reversed. 

Roberson,  Barnhardt  &  Smith,  and  Pea- 
cock &  Dalton,  all  of  High  Point,  and  Brooks, 
Sapp  &  Kelly,  of  Greensboro,  for  appellants. 
W.  P.  Ragan,  of  High  Point,  and  W.  P.  By- 
num  and  King  &  Kimball,  all  of  Greensboro, 
for  appellees. 

CLARK,  C.  J.  This  case  was  before  the 
court.  170  N.  C.  172,  88  S.  E.  1033.  The 
plaintiff  sought  to  enjoin  the  defendants  from 
building  a  street  railway;  but,  the  restrain- 
ing order  having  been  dissolved  and  the  work 
having  been  completed  prior  to  the  hearing  of 
the  appeal,  the  court  declined  to  pass  upon 
the  questions  Involved,  further  than  to  hold 
that  the  city  authorities  were  authorized  to 
grant,  upon  reasonable  terms,  franchises  for 
public  utilities,  and  as  to  th6  contention  that 
the  "construction  of  this  track,  or  the  running 
of  freight  cars  upon  it,  is  additional  servi- 
tude for  which  the  plaintiff,  the  abutting 
owner,  claims  additional  compensation,"  re- 
mitted the  case  to  have  that  question  and  the 
damages,  if  any,  determined  at  the  final  hear- 
ing. 

Upon  the  undisputed  evidence  in  the  case, 
the  station  of  the  defendant  Carolina  &  Yad- 
kin Railroad  Company  and  its  freightyards 
were  located  within  the  city  limits  of  High 


Point,  and  the  lines  of  the  North  Carolina 
Public  Service  Company,  including  the  one 
complained  of,  are  situated  exclusively  within 
the  city  limits;  and  the  freight  cars  hauled 
along  the  streets  were  never  more  than  two  at 
a  tlme^  and  they  were  carried  excluslTely  be- 
twe^i  said  freightyard  and  various  factories 
within  the  limits  of  the  city ;  said  freight  ex- 
clusively originatUg  in  or  consigned  to  these 
factories  within  the  city  of  High  Point  The 
plaintiff  contends  that  this  is  an  additional 
Sttvitude  for  which  he  as  an  abutting  owner 
Is  entitled  to  compensation.  If  so,  every 
other  abutting  owner  along  the  lines  of  these 
tracks  is  entitled  to  compensation. 

[1]  The  streets  of  a  dty  are  laid  oat  tot 
the  accommodation  of  passengers  and  traffic 
between  any  two  points  In  said  city.  It  la 
well  settled  therefore,  that  the  laying  out  of 
a  street  car  line  is  not  an  additional  servi- 
tude, but  comes  within  the  very  object  for 
which  the  streets  exist.  Indeed,  they  very 
much  lighten  the  servitude  by  carrying  pas- 
sengers and  freight  from  point  to  point  with- 
in the  dty  by  electric  or  horse  power  on  thdr 
rails,  which  Is  much  less  an  Incumbrance  and 
interference  with  the  use  ot  the  streets  by 
others  than  would  be  the  former  method  of 
lines  of  busses  for  passengers  and  horses, 
wagons,  and  drays  for  freight.  It  has  there- 
fore always  been  held  by  us  that  a  street  car 
line  is  not  an  additionai  servitade,  bat  a  re- 
lief. This  method  of  transportation  of  pas- 
sengers and  goods  from  point  to  point  In  the 
city  is,  not  only  a  lesser  interferoice  with 
the  use  of  the  streets  than  the  former  meth- 
od, but  it  is  more  sanitary,  and  there  is  mucta 
less  danger  of  those  crossing  the  street  being 
run  down  than  by  horses  attached  to  drays 
and  other  vehicles  which  otherwise  woald  be 
required  In  great  and  Increasing  numl)ers. 

[2]  A  steam  railway  passing  through  a 
city  is  an  additional  burden,  not  only  by  rea- 
son of  the  additional  danger  of  fire  set  out 
from  sparks  from  the  engine,  bat  because  it 
carries  through  passengers  and  freight  and 
Is  not  limited,  like  this  defendant,  to  moving, 
from  a  point  in  the  dty  where  the  freight 
and  passengers  have  already  arrived  the  pas- 
sengers and  freight  to  another  point  in  the 
city. 

High  Point  Is  one  of  the  most  progressive 
and  rapidly  growing  towns  in  the  state.  It 
Is  said  that  It  is  the  second  dty  in  the  Union 
in  the  quantity  of  furniture  manufactured. 
To  require  the  defendant  Public  Service  Com- 
pany to  pay  for  additional  servitude  to  every 
abutting  owner  on  the  streets  along  which 
Its  lines  are  operated  would  make  the  con- 
tinued existence  and  operation  of  the  compa- 
ny Impossible.  In  this  case  alone  the  Jury 
has  allowed  $2,500  damages.  If  the  company 
was  required,  In  the  face  of  such  burdens,  to 
cease  business,  It  would  be  a  great  detriment 
to  all  dwellers  In  the  city  by  Increasing  vast- 
ly the  number  of  drays,  wagons,  and  other  ve- 
hicles drawn  by  horses  and  by  the  cost  of 
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breaking  bulk,  In  unloading  the  cars  at  the 
railway  station,  and  placing  the  contents  In 
such  drays  and  wagons.  The  cost  of  this 
alone  wonld  be  a  very  heavy  handicap  agatast 
the  manufacturers  of  the  dty  and  a  heavy  ban 
upon  the  progress  and  prosperity  of  the  dty. 

Before  the  lnv«itlon  of  the  electric  motor 
system,  in  many  cities  to  save  the  great  ex- 
pense of  breaking  bulk  at  the  railway  station 
horses  were  attached  and  the  fright  cars 
were  drawn  over  wooden  and  later  over  Iron 
rails,  to  and  from  the  factories  where  they 
-were  loaded  or  unloaded.  The  use  of  elec- 
tric motors  for  that  purpose  Is  speedier  and 
more  sanitary  and  tends  far  less  to  block  the 
streets. 

In  Percy  v.  Railroad,  113  Me.  106,  93  AtL 
43,  the  court  said: 

"The  doctrine  that  the  grant  of  power  to 
construct  and  operate  a  street  railroad  along 
a  highway  imposes  no  additional  servitude  for 
■which  the  abutting  owner  is  entitled  to  addition- 
al compensation  is  not  denied  by  the  plaintiff. 
•  •  •  But  it  is  suggested  in  argument  that 
the  rule  is,  or  ought  to  be,  different,  when  a 
street  railroad  company  is  authorized  to  trans- 
port freight  in  freight  cars,  especially  in  the 
freight  cars  of  a  steam  railroad  company.  We 
do  not  think  so.  The  reason  given  in  the  Briggs- 
and  Taylor  Cases  why  the  changed  methods  of 
transportation  of  passengers  do  not  result  in 
an  additional  servitude  apply  with  equal  'force 
to  changed  methods  in  transporting  property. 
The  right  of  public  travel  includes  the  right  to 
transport  property  in  drays  and  wagons.  To 
transport  it  in  cars  is  but  another,  and  more 
modem,  way  of  transporting  it,  •  •  •  So 
that  we  think  the  right  to  haul  freight  in  cars, 
if  the  right  exists,  imposes  no  additional  servi- 
tnde  upon  the  land  in  a  street  over  which  the 
railroad  runs,  and  affords  no  reason  for  saying 
that  the  legislative  grant  of  the  right  is  un- 
constitutional, as  impinging  upon  the  constitu- 
tional provision  which  forbids  the  taking  of 
private  property  for  public  uses  without  just 
compensation." 

To  same  purport.  White  v.  Granite  Ca, 
178  Mass.  363,  69  N.  B.  1025,  which  says 
that: 

"A  highway  is  created  for  the  use  of  the  pub- 
lic, not  only  in  view  of  its  necessities  and  re- 
quirements as  they  then  exist,  but  also  in  view 
of  the  constantly  changing  modes  and  condi- 
tions of  travel  and  transportation,  brought  about 
by  improved  methods  and  required  by  increase 
of  population  and  the  expansion  in  the  volume 
of  traffic  due  to  the  ever  increasing  needs  of 
Bodety.  •  •  •  For  these  changing  public 
uses  the  owner  must  be  presumed  to  have  re- 
ceived compensation  when  the  highway  was 
created." 

[3]  Here  the  case  is  more  strongly  agalnsc 
the  plaintiff,  for  streets  are  laid  out,  when 
the  town  Is  built,  for  the  easy  movement  of 
persons  and  goods  from  one  part  of  the  town 
to  the  other.  An  abutting  owner  Is  not  en- 
titled to  any  compensation  for  laying  out 
the  street  which  la  an  absolute  necessity  for 
his  use  of  his  own  lot.  It  is  a  benefit  and  not 
a  burden. 

In  Montgomery  v.  Railroad,  104  Cal.  186, 37 
Pac.  786.  25  L.  B.  A.  655,  43  Am.  St  Rep.  89. 
the  court  held  that  "a  railroad  for  transporta- 
tion of  passengers  and  freight  on  a  street  does 
not  Impose  a  new  burden  of  servitude  upon 


the  owner  of  the  soil,"  and  adds  that  it  can- 
not see  "why  the  transportation  of  freight 
by  modem  and  improved  mrtbods  is  not 
equally  entitled  to  encouragement  as  the 
transportation  of  passengers."  The  coiurt 
further  observed : 

"The  Appian  Way,  commenced  312  B.  C, 
which  has  provoked  Uie  admiration  of  the  world, 
was  entitled  to  commendation  for  its  roadway 
16  feet,  while  the  paths  of  8  feet  on  each  side 
of  it  for  foot  passengers  and  upon  which  the 
Roman  legions  marched  were  unpaved." 

The  court  denied  that  the  transportation 
of  freight  from  one  point  to  another  within 
the  dty  added  an  additional  burden  on  the 
abutting  owner.  It  cannot  be,  says  the 
court,  that  "an  interminable  string  of  heavy 
drays  may  thunder  through  the  streets  from 
early  morning,  until  set  of  sun,  a  menace 
to  all  who  frequent  the  thoroughfare,  and 
an  Inconvenience  to  all  dwellers  thereon, 
but  that  the  cars  of  a  railway  which  move 
usually  but  a  few  times  in  a  day,  and  with 
infinitely  less  annoyance  to  the  public,  up- 
on tracks  so  adjusted  to  the  service  as  to 
occasion  little  or  no  inconvenience,  cannot 
be  tolerated,"  adding  that  all  methods  for 
the  transportation  of  passengers  and  freight 
made  necessary  by  modem  developments 
must  have  been  contemplated  when  the  street 
was  opened,  and  even  methods  not  yet  dis- 
covered, and  hence  such  user  imposes  no 
new  burden  upon  the  owner  of  the  abutting 
land. 

Lewis,  Etai.  Dom.  (3d  Ed.)  g  166,  says  that 
the  operation  of  express  cars  on  the  street 
railway  tracks  is  a  legitimate  use  of  the 
streets,  and  adds: 

"When  we  direct  our  attention  to  a  moving 
freight  car  taking  the  place  of  20  drays,  20 
pairs  of  horses,  and  20  drivers,  the  advantage 
of  such  use  of  a  street  seems  obvious.  It  is 
presumably  more  economical.  It  saves  wear 
and  tear  of  the  street,  diminishes  the  accumula- 
tion of  dirt  and  filth,  relieves  the  congestion, 
and  diminishes  the  noise  and  confusion.  The 
movement  of  the  freight  car  would  no  more  in- 
terfere with  abutting  property  than  the  move- 
ment of  a  passenger  car.  To  the  extent  that 
the  freight  car  is  a  substitute  for  traffic  teams 
on  the  street,  it  tends  to  make  the  street  quieter, 
cleaner,  freer,  and  more  sanitary,  and,  since 
the  street  exists  as  much  for  the  movement  of 
freight  as  for  the  movement  of  persons,  there 
seems  to  be  no  reason  why  the  street  freight 
car  should  not  be  put  upon  the  same  basis  as 
the  street  passenger  oar,  in  so  far  as  it  con- 
cerns the  mere  movement  of  the  car  on  the 
tracks,  and  in  so  far  as  it  carries  freight  which 
would  otherwise  be  carried  in  vehicles  on  the 
street." 

In  Ktpp  V.  Copper  Co.,  41  Mont.  509,  110 
Pac.  237,  36  L.  B.  A.  (N.  S.)  666,  21  Ann. 
Cas.  1372,  the  court  goes  very  fully  Into  this 
matter,  and  holds  "the  rights  of  the  abut- 
ting owner  bear  exactly  the  same  relation 
to  the  Inconveniences  which  are  Inddent  to 
the  tracks  Installed  for  the  movement  of 
passenger  cars  and  the  movements  of  cars 
thereon  as  they  do  to  the  inconveniences 
which  arise  from  the  conveyance  of  freight 
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by  the  same  neana,"  and  says  that  the 
freit^t  can  do  not  obstruct  access  to  the 
property  oC  the  abutting  owner  any  more 
than  the  movement  of  passenger  cars  or  the 
hauling  of  the  same  freight  In  drays  and 
wagons.  To  the  same  purport,  Mordhurst 
V.  Traction  Ca,  163  Ind.  268,  71  N.  E.  642, 
66  I..  R.  A.  lOS.  106  Am.  St  Rep.  222,  2 
Ann.  Gas.  867. 

The  dty  of  High  Point  has  obtained  from 
the  Legislature  express  authority  to  permit 
the  defendant  company  to  haul  freight  over 
Its  lines  within  the  city  limits,  and  by  Its 
ordinance  has  directly  conferred  this  power 
apoo  the  defendant,  which  Is  now  exercis- 
ing it  In  State  v.  Rice,  158  N.  C.  639,  74 
S.  El  583,  39  U  R.  A.  (N.  S.)  266,  the  court 
says: 

"Even  if  this  court  were  of  the  opinion  that 
the  ordinance  is  not  sound  public  policy  and 
might  work  hardship,  we  could  not  declare  it 
invalid.  *  *  *  An  appeal  in  such  case  must 
be  to  the  lawmaking  power." 

The  enterprising  city  of  High  Point  has 
taken  every  step  needful  to  establish  compe- 
tition and  improTe  aervice  In  the  handling 
of  freight  originating  within  its  limits.  The 
Southern  Railroad  Oompany  nma  its  doab- 
le-trade railway  through  the  heart  of  the 
dty  and  at  one  time  enjoyed  a  monopoly 
of  all  incoming  and  outgoing  freight  The 
dty,  acting  through  the  vote  of  its  citizens, 
has  made  possible  the  oae  of  its  streets  in 
carrying  freight  and  cars  rather  than  In 
drays,  thus  avoiding  the  expense  of  breaking 
bulk  and  establishing  effective  competition, 
and  by  using,  in  this  way,  the  station  of  a 
competing  railway,  it  has  destroyed  the 
freight  monopoly  heretofore  exiisting.  It  has 
been  well  said: 

"The  law  of  the  public  streets  of  a  dty  is  de- 
clared to  be  motion.  Any  use  of  the  street, 
though  a  new  one,  which  does  not  materially 
abridge  or  obstruct  the  right  of  passage  and  re- 
pasMge,  or  ingress  or  egress,  and  to  light  and 
air,  of  the  abutting  owner,  gives  no  cause  of  ae- 
tlon." 

In  Morris  t.  Railroad,  10  N.  J.  Eq.  352, 
it  is  said: 

"The  easement  of  the  highway  is  in  the  public, 
although  the  fee  is  technically  in  the  adjacent 
owner.  It  is  the  easement  only  which  is  ap- 
propriated, and  no  right  or  title  of  the  owner 
is  interfered  with." 

In  our  own  courts,  in  Hester  y.  Traction 
Co.,  138  N.  0.  2&1.  50  S.  B.  712,  1  U  R.  A. 
(N.  S.)  981,  it  is  said: 

'"The  authorities  with  singular  uniformity  con- 
cur that  it  is  now  well  settled  that  the  use  of 
the  streets  in  cities  or  villages  for  a  street  rail- 
way is  one  of  the  ordinary  purposes  for  which 
such  streets  and  highways  may  be  used  and 
does  not  Impose  an  additional  burden  or  servi- 
tude so  as  to  entitle  the  abutting  property  own- 


er as  a  matter  of  right  to  compensation  before 
such  use  can  be  made.  *  *  *  This  rule  ii 
generally  recognized  irrespective  of  the  questioD 
whether  in  the  original  laying  out  of  the  street 
a  mere  easement  was  taken,  leaving  the  fee 
simple  in  the  abnttins  property." 

Citation  to  this  effect  oonld  be  indefinitely 
prolonged.  Ktrkpatrlck  v.  Traction  Oa,  170 
N.  a  477,  87  8.  B.  232,  is  relied  upon  by  the 
plainUffl  Tbat  caae  held  that  a  street  rail- 
way is  not  an  additional  burden,  bat  that 
an  ordinary  steam  railroad  in  the  streets  ot 
a  town  is  sudi,  and  that  where  a  railway, 
fhou{^  operated  by  electtidty,  engages  in 
hauling  freight  over  its  line  In  trains  of 
several  freight  cars,  baggage  and  mall  cars, 
such  as  is  used  by  a  steam  railroad,  with 
inddental  noises  and  inconveniences  whldi 
would  attend  the  operation  of  the  steam  rail- 
way, it  would  be  an  additional  servitude. 
In  that  case  the  defendant's  line  of  railroad, 
thoogh  operated  by  diectridty,  ran  from  Oaa- 
tonla  to  Charlotte,  carrying  freight  trains 
and  passenger  trains  between  those  two 
points  and  intermediate  points.  Sudi  trains 
consisted  of  several  cars  and  were  used  in 
the  streets  of  the  dty,  not  fbr  ttie  purposes 
for  whldi  such  streets  were  laid  out  &>r 
moving  freight  and  persons  from  one  part 
of  the  dty  to  another,  but  were  used  for  the 
transportation  of  freight  and  passengers  on 
a  through  line.  This  Increased  vastly  the 
volume  of  business,  and  used  the  streets 
for  a  purpose  not  intended,  and,  ot  course, 
was  an  additional  servitude. 

[4]  That  case  is  no  authority  against  the 
use  of  the  streets  of  High  Point  under  an  act 
of  the  Legislature  and  by  authority  of  an 
ordinance  which  fadlltates  the  movement 
of  freight  from  the  railroad  station  In  the 
town  limits  to  the  doors  of  the  factories  in 
the  dty  or  from  the  factories  to  the  rail- 
road station,  saving  the  expense  of  breaking 
bulk  and  minimizing  the  pressure  upon  the 
streets  by  eliminating  the  drays,  trucks, 
wagons,  and  horses  which  otherwise  would 
have  been  necessary.  By  economizing  in 
the  costs  of  manufacture,  this  aids  the  town 
to  compete  with  other  centers  in  the  same 
line  of  business.  The  resulting  economy  in 
the  pressure  of  traffic  upon  the  use  of  the 
streets  cannot  be  any  additional  servitude 
or  burden  upon  the  abutting  owners  along 
the  streets. 

We  need  not  discuss  the  oth»  assignments 
of  error,  for  we  think  that  upon  the  evidence 
the  court  should  have  sustained  the  motion 
to  nonsuit  the  plaintiff. 

Reversed. 

WALKBR,  J.,  not  sitting. 
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(174  N.  c.  tea) 
BOARD  OF  EDtrOAmON  ▼.  BOARD  OF 
OOM'RS  OF  GRANVILLE!  C50UNTY. 
(No.  836.) 

(Supreme  Court  of  North  Carolina.     Not.  7, 
1917.) 

1.  ScHOOLfi    AND    SCEOOL    DiSTBlCTS    <8=»14— 

HiGB  Schools  as  Past  or  CouhoR  School 
Ststcu  —  Constitution  and  Statutk  — 

"UHIFOMf." 

High  schoola  wtablished  in  a  county  pur- 
Buant  to  the  High  School  Law  (Pub.  Laws  1907, 
c.  820)  and  the  subsequent  statutes  amendatory 
thereof,  ore  part  of  the  common  school  system 
established  and  provided  for  by  Const,  art.  9, 
section  2  of  which  directs  that  the  General  As- 
sembly shall  provide  by  taxation  and  otherwise 
for  a  generu  and  uniform  system  of  public 
schools,  since  the  term  "uniform"  does  not  re- 
quire that  each  and  every  school  in  the  same  or 
other  districts  throughout  the  state  shall  be  of 
the  same  fixed  grade,  r^ardless  of  the  age  or 
attainments  of  w  popils,  but  qualifies  the  word 
"system,"  and  is  snfficietttly  complied  with 
where,  by  statute  or  regulation  of  the  public 
school  authorities,  provision  is  made  for  the 
establishment  of  schools  of  like  kind  throughout 
all  sections  of  the  state  and  available  to  all 
of  the  school  population  of  the  tjurritorics  eon- 
tribttting  to  their  support. 

2.  Schools  ahd  School  Districts  *=»14— 
Schools  Estabushxd  Undeb  Hioh  School 
Law. 

Under  High  School  Law,  high  schools  may 
be  established  in  any  and  all  portions  of  the 
state,  and,  when  established,  are  under  the  gov- 
ernment and  control  of  the  public  school  au- 
thorities, available  to  any  and  all  members  of 
the  School  papulation  qualified  to  enter  in  any 
and  every  county  where  they  could  be  placed. 
8.  Schools  ahd  School  DisxKicrrs  «s»103(4) 
—Town  ob  City  £[ioh  School— Allow- 
ance BY  COTJNTT— CONBTITtrriON. 

A  town  or  «ity  high  school,  governed  by  lo- 
cal authority  and  accessible  only  to  the  school 
population  of  the  specified  district,  is  not  a 
part  of  the  public  school  system  of  the  state, 
within  Const,  art.  9,  and  is  not  entitled  to  have 
a  special  allowance  made  for  it  in  the  yearly 
estimate  of  the  eotinty  board  of  education. 
4.  ScH00i«  ANB  School  Dibtbiots  «s»103(4) 
— Hioh  Schools— Finding  or  Judok— Con- 

CLUSIVENKBS— STATOTK. 

The  terms  of  the  High  School  Law,  making 
tbe  finding  of  the  judge  conclusive  as  to  how 
much  is  required  to  maintain  a  four  months' 
school,  refers  to  his  finding  of  fact  strictly  as 
such,  and  does  not  uphold  a  finding  based  on  er- 
roneous legal  principles  and  presented  by  ex- 
ceptions duly  noted. 

B.  CONBTITUTIONAL  LAW  ^Bsei— SEPARATION 
OP  POWEBS— DbIXOATION  OF  LEOISLATIVE 
POWEBS  TO  COXJKTS. 

High  School  Law,  providing  for  a  determina- 
tion of  the  amount  required  for  a  four  months' 
Ugh  school  by  the  superior  court  judge,  is  not 
unconstitutional,  as  an  attempt  to  confer  leg- 
islative powers  on  the  courts,  since  it  only  em- 
powers the  courts  to  ascertain  and  determine  a 
disputed  fact  relevant  to  a  pending  issue  be- 
tween the  board  of  educaticm  and  the  board  of 
county  commissioners,  and  thereupon  to  com- 
mand that  the  tax  be  levied  accordingly;  both 
'  the  finding  of  the  fact  and  the  judgment  being 
Judicial. 

Appeal  from  Superior  Coart,  OranviUe 
Connty;   Connor,  Judge. 

Action  in  the  nature  of  mandamus  by  the 
Board  of  Fducation  against  the  Board  of 


Cmmnissloners  of  Granville  County.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Error. 

Tbe  action  was  one  in  the  nature  of  manda- 
mus to  compel  defendants  to  lay  a  special 
tax  of  10  cents  on  the  $100  valuation  as  nec- 
essary to  maintain  the  public  schools  of  said 
county  for  a  period  of  four  months;  defend- 
ants contending  that  a  tax  of  5  cents  levied 
by  them  was  suffldent  for  the  purpos&  There 
was  judgment  for  defendant,  and  plaintiff 
excepted  and  appealed. 

B.  S.  Royster  and  Parbam  ft  Lassiter,  aM 
of  Oxford,  and  Atty.  Gen.,  for  appellant 
Hicks  &  Stem  and  D.  O.  Brummitt,  all  of  Ox- 
ford, foitr  appellee. 

HOKB,  3.  The  board  of  education  of  Gran- 
nile  coanty,  having  made  their  estimate  of 
the  amount  of  special  tax  reqiuired  to  main- 
tain the  public  schools  of  Granville  county 
■for  a  period  of  four  months  at  10  cents  on  the 
flOO  valuation  of  property,  presented  same 
to  the  board  of  commissioners,  pursuant  to 
chapter  33,  $  8,  Laws  of  1913,  and  the  latter 
boarfi,  being  of  opinion  that  S  cents  on  the 
;(100  valuaUffli  was  Bufildent,  proposed  to 
levy  this  amount,  whereupon  the  plaintiff 
board,  as  reanlred  by  the  said  act  instituted 
the  present  action  to  have  the  amount  nec- 
essary fixed  and  determined  by  the  superior 
court  Judge  presiding  in  the  district.  The 
cause  coming  on  to  be  heard  before  Judge  G. 
W.  Connor,  holding  the  courts  of  the  district, 
his  honor  made  a  full  and  careful  finding  of 
the  facts  appertaining  to  the  question  and  ap- 
proved the  act  of  defendant  board,  fixing  the 
tax  levy  at  6  cents.  In  arriving  at  this  con- 
clusion, his  honor  eliminated  an  item  of  fl,- 
250  demanded  for  the  maintenance  of  foor 
high  schools  in  said  county,  located  at 
Creedmor,  Stem,  Knap  of  Reeds,  and  Stov- 
all,  being  of  opinion  that  these  schools  were 
no  part  of  the  public  school  system,  and  also 
tbe  sum  of  $1,250  estimated  and  claimed  as 
an  amount  appertaining  especially  to  the  hlgb 
school  in  the  town  of  Oxford,  the  county  seat; 
the  findings  of  his  honor  In  reference  to  the 
four  high  schools  first  mentioned  and  bis 
conclusion  thereon  being  stated  in  the  Judg- 
ment as  follows : 

"This  estimate  further  includes  the  sum  of 
$1,250  for  appropriations  for  high  schools  at 
Crieedmor,  Stem,  Knap  of  Reeds,  and  Stovall. 
These  high  schools  are  not  part  of  the  general 
and  uniform  system  of  public  school)  required 
by  the  (Constitution  to  be  maintained  in  each 
school  district  in  the  state  for  a  period  of  four 
months  in  each  year,  but  have  been  established 
and  are  maintained  under  the  provisions  of  the 
school  law  as  state  high  schools,  supported  by 
funds  raised  by  appropriations  by  the  state  and 
county  and  funds  raised  by  special  taxes  levied 
in  the  districts  in  which  they  are  located,  and 
the  said  sum  of  $1,260  should  not  be  included 
in  the  amount  required  to  maintain  the  public 
schools  for  four  mMiths  as  required  by  the  Con- 
stitution." 


»For  otber  easM  we  lame  topic  and  KET-NUUBEB  In  all  Key-Numbered  Dlcnti  and  Indezss 
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From  this  order  the  {daintlfl  board  has  ap- 
pealed, assigning  for  error  cblefly  that  his 
honor,  In  determining  the  sum  required,  dis- 
allowed the  amount  claimed  for  the  four 
schools  established  pursuant  to  the  high 
school  law  (diapter  820,  Pub.  Laws  IQV7)  and 
the  subsequent  statutes  amendatory  thereof. 

Considering  the  recora  In  reference  to  the 
exceptions  noted,  article  9  of  our  Constitu- 
tion, after  declaring  in  section  1  that  relig- 
i6n,  morality,  and  knowledge  are  necessary 
to  good  government  and  the  happiness  of 
mankind,  and  that  schools  and  the  means  of 
educatlcMi  should  be  forever  encouraged.  In 
section  2  directs  that  the  General  Assembly 
shall  provide  by  taxation  and  otherwise  for 
a  general  and  uniform  system  of  public 
schools,  wherein  tuition  shall  be  free  of 
charge  to  all  the  children  of  the  state  be- 
tween the  ages  of  6  and  21  years,  and  in 
section  3  that  each  county  shall  be  divided 
into  a  convenient  number  of  school  districts 
in  whidi  one  or  more  public  schools  shall 
be  maintained  at  least  four  months  in  every 
year,  and,  if  the  commissioners  of  any  county 
shall  fall  to  comply  with  the  aforesaid  re- 
quirements of  said  section,  they  shall  be  li- 
able to  Indictment.  After  making  appr&pria- 
tion  of  certain  si>ecifled  funds  to  educational 
purposes,  provision  is  made  for  the  mainte- 
nance and  management  of  the  State  Universi- 
ty, and  a  state  board  of  education  is  then  cre- 
ated, composed  of  the  Governor  and  chief 
executive  officers  of  the  state,  of  which  the 
Governor  Edtall  be  chairman  and  the  superin- 
tendent of  education  shall  be  secretary,  and 
has  conferred  upon  them  extensive  powers  to 
"legislate  and  make  all  needful  rules  and 
regulations  in  relation  to  the  free  schools  and 
the  educational  funds  of  the  state,  subject 
to  the  supervision  and  control  of  the  General 
Assembly,  by  act  or  resolutions  duly  passed." 
In  Collie  T.  Commissioners,  145  N.  C.  170, 
69  S.  B.  44,  we  have  held  that  these  require- 
ments of  the  Constitution,  as  to  our  public 
school  system,  are  imperative,  and  that  the 
restrictions  established  by  article  6,  as  to  the 
amount  of  tax  levies  for  ordinary  state  and 
county  purposes,  do  not  apply  to  taxation  re- 
quired to  maintain  these  four  months'  public 
schools. 

[1,  2)  We  find  nothing  In  this  article  of  our 
Constitution  or  elsewhere  which  in  terms  re- 
stricts the  public  schools  of  the  state  to  the 
elementary  grades  or  which  establishes  any 
flxed  and  universal  standard  as  to  form, 
equipment,  or  curriculum.  On  the  contrary, 
in  view  of  the  prominent  placing  of  the  sub- 
ject In  our  organic  law,  the  large  powers  of 
regulation  and  control  conferred  upon  our 
state  board,  extending  at  times  even  to  legis- 
lation on  the  subject,  the  inclusive  nature  of 
the  terms  employed,  "to  all  the  children  of 
the  state  between  the  ages  of  6  and  21  years 
of  age,"  together  with  the  steadfast  adher- 
ence to  this  patriotic,  beneficent  purpose, 
tjiroughont  our  entire  history,  It  is  manifest 


that  these  constitutional  provIsifHu  were  In- 
tended to  establish  a  system  of  public  educa- 
tion adequate  to  the  needs  ot  a  great  and 
progressive  people,  affording  school  facilities 
of  recognlzied  and  ever-increasing  merit  to  all 
the  children  of  the  state  and  to  the  fall  ex- 
tent that  our  means  could  afford  and  Int^Ui- 
gent  direction  accomplish.  Under  such  inter- 
pretation, the  legislation  of  1907  and  subse- 
quent amendatory  acts,  by  which  these  four 
high  schools  and  others  of  like  kind  are  es- 
tablished and  made  a  part  of  our  public 
school  system,  is  fully  justified,  placed  as 
they  are  under  the  regulation  and  control  of 
the  public  school  authorities  and  extending 
to  all  portions  of  the  state  which  may  come 
under  its  provisions. 

The  general  principle  Is  fully  recognized 
with  us  in  Greensboro  v.  Hodgln,  106  N.  C. 
182,  11  S.  B.  586,  and  is  well  supported  by  au- 
thoritative cases  in  other  jurisdictions.  Evers 
T.  Budson,  36  Mont  135,  92  Pac.  462;  Ra»- 
sell  V.  High  School  Board,  212  111.  327,  T2  N. 
B.  441;  Cook  v.  Board  of  Directors,  266  lU. 
164, 107  N.  E.  327;  Dickinson  v.  E^mondson, 
120  Ark.  80,  178  S.  W.  930,  Ann.  Cas.  19170. 
913 ;  Hoach  v.  School  Board  of  St  Louis,  77 
Mo.  484 ;  Koester  v.  Board  of  Commissioners, 
44  Kan..  141,  24  Pac.  6S.  Kor  is  the  position 
weakened  or  in  any  way  affected  by  rea8<» 
of  the  descriptive  words  of  our  ConstitntioD, 
providing  that  our  system  of  public  schools 
shall  be  general  and  uniform.  The  term  "uni- 
form" here  clearly  does  not  relate  to 
"schools,"  requiring  that  eadi  and  every 
school  in  the  same  or  other  districts  through- 
out the  state  shall  be  of  the  same  flxed  grade, 
regardless  of  the  age  or  attainments  of  the 
pupils;  but  the  term  has  reference  to  and 
qualifies  the  word  "system,"  and  Is  sufficient- 
ly complied  with  where,  by  statute  or  author- 
ized regulation  of  the  public  school  antborl- 
ties,  provision  is  made  for  establishment 
of  schools  of  like  kind  throughout  all  sec- 
tions of  the  state  and  available  to  all  of  the 
school  population  pf  the  territories  contribut- 
ing to  their  support  Ex  parte  Sohncke,  148 
Cal.  262,  82  Pac.  956,  2  L.  R,  A.  (N.  S.)  813, 
113  Am.  St  Rep.  236,  7  Ann.  Gas.  475;  Bot>- 
Inson,  Treas.,  v.  Schenck,  102  Ind.  307.  1  N. 
E.  698;  Anderson  v.  Rltterbusch,  22  OkL  761. 
98  Pac.  1002;  State  ▼.  Thompson,  142  Ala. 
98,  38  South.  679;  Koester  v.  Commissioners, 
44  Kan.  141,  24  Pac.  65;  4  Words  and  Phras- 
es, Second  Series,  p.  1070.  In  Ex  parte 
Sohncke,  supra.  Van  Dyke,  Judge,  delivering 
the  opinion,  said: 

"A  law  which  apnlies  alike  to  all  the  sub- 
jects upon  which  it  acts,  or,  in  other  words,  a 
law  which  applies  equally  to  all  persons  or 
things  within  a  legitimate  class,  to  which  alone 
it  is  addressed,  does  not  violate  the  provision - 
requiring  laws  of  a  general  nature  to  have  a 
uuiform  operation,  and  is  neither  local  nor 
special." 

Under  the  legislation  we  are  considering, 
these  high  schools,  as  stated,  may  be  estab- 
lished in  any  and  all  portions  of  the  state. 
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and,  when  established,  are  under  the  gorem- 
ance  and  control  of  the  publtc  school  author- 
ities, are  available  to  any  and  all  members 
of  the  school  population  qualified  to  enter, 
in  any  and  every  county  where  they  may  be 
placed,  and  are  properly  a  component  part  ot 
the  uniform  system  of  public  schools  contem- 
plated and  provided  for  by  the  Cionatltutlon. 

[3]  In  reference  to  the  high  school  In  the 
town  of  Oxford,  on  the  record  as  now  pre- 
sented, this  Item  or  claim  was  pr(q;)erly  disal- 
lowed. That  being.  In  strictness,  a  town  or 
city  high  school,  governed  by  local  authority 
and  accessible  only  to  the  school  population 
of  the  spedUed  district,  is  not  a  part  of  our 
public  school  system,  within  the  meaning  of 
our  Ck>n8tltutlon,  and  is  not  entitled  to  have 
a  special  allowance  made  for  It  in  the  yearly 
estimate  of  the  county  board  of  education. 
True,  the  High  School  Law  referred  to  pro- 
vides that,  for  towns  or  cities  of  more  than 
1,200  Inhabltanta,  one  such  school  may  be  ap- 
proved by  county  board  of  education  under 
contract  to  be  again  approved  by  the  state 
board  of  education  and  stipulating,  among 
other  things,  that  the  school  shall  be  availa- 
ble to  students  resident  outside  of  the  dis- 
trict ;  but  no  such  contract  is  shown  to  exist, 
and  no  special  item  for  Its  maintenance  as  a 
bight  school  should  be  recognized.  Doubtless, 
in  districts  where  these  localized  town  and 
city  high  schools  are  placed,  and  when  not  a 
part  of  the  pubUc  school  system,  within  the 
meaning  of  the  law  as  we  have  interpreted  it, 
the  county  board  of  education  may  apportion 
to  the  school  authorities  of  such  a  district 
their  per  capita  or  pro  rata  share  of  the  pub- 
lic school  fund,  according  to  the  provision  ot 
the  statute  or  authoritative  regulation  ap- 
plicable, and  these  authorities  may  not  im- 
properly allow  to  the  high  school  their  proper 
portion  on  such  estimate  according  to  aver- 
age and  actual  attendance ;  but  no  additional 
or  special  item  can  be  claimed  for  them  as 
a  high  school,  because,  as  stated,  they  are  not 
subject  to  public  school  authority  and  are 
only  accessible  to  the  school  population  with- 
in the  district 

[4]  The  terms  of  the  statute  under  which 
this  case  was  cdnstituted,  in  making  as  it 
does  the  finding  of  the  Judge  conclusive  as  to 
bow  much  is  required  to  maintain  a  four 
months'  school,  refers  to  his  finding  of  fact 
strictly  as  such,  and  does  not  and  was  not 
intended  to  uphold  a  finding,  when  based  on 
erroneous  legal  principles  and  presented  by 
exceptions  duly  noted. 

[t]  We  are  not  inadvertent  to  the  position, 
earnestly  urged  for  defendant,  that  the  act 
providing  for  a  determination  of  the  amount 
required  for  a  four  months'  school,  by  the 
superior  court  Judge,  is  unconstitutional.  In 
that  It  attempts  to  confer  legislative  powers 
on  the  courts ;  but  we  do  not  think  the  stat- 
ute is  oi>en  to  such  objection.  It  only  empow- 
ers the  courts  to  ascertain  and  determine  a 


disputed  fact  relevant  to  a  i>ending  issue  be- 
tween the  two  boards,  and  thereupon  com- 
mand that  the  tax  be  levied  accordingly; 
both  the  finding  of  the  fact  and  the  Judgment 
thereon  being,  in  our  opinion,  Judicial  in 
their  nature.  In  re  Applicants  for  License, 
143  N.  a  1,  6,  66  S.  E.  635,  10  U  R.  A.  (N. 
S.)  2S8,  10  Ann.  Cas.  187.  The  tax,  however, 
is  authorized  as  it  should  be  by  legislative 
enactment,  and  is  to  be  levied  and  collected 
by  the  usual  and  ordinary  administrative  and 
executive  officers  of  the  county  government. 

For  the  error  indicated,  there  must  be  a 
new  trial  on  the  issue,  and  it  is  so  ordered. 

Error. 

CLARK,  C.  3.  (concurring).  When  the  Leg- 
islature authorized  the  establishment  of  four 
high  schools  In  each  county  it  enacted  a  uni- 
form system.  At  first  probably  but  few  coun- 
ties could  comply  to  the  fall  extent  The 
enactment  has  been  in  force  many  years,  and 
now  all  but  4  counties  out  of  100  have  the 
prescribed  four  high  schools.  CertaiiUy  the 
syston  cannot  be  overthrown  and  destroyed, 
because  one  or  more  counties  have  not  com- 
plied with  the  statute.  That  is  not  a  defect 
or  invalidity  in  the  statute,  but  the  fault  of 
the  counties  which  have  not  complied  with 
the  law.  As  the  counsel  for  the  plaintiff 
well  said:  "The  public  high  schools  are  the 
poor  man's  imlverslty."  They  afford  an  op- 
portunity for  education  to  those  who  have 
passed  through  the  lower  grades  of  the  pub- 
lic schools,  but  who  are  without  means  to  at- 
tend the  State  University  or  other  instltn* 
tions  of  higher  learning.  To  strike  them  out 
would  be  to  deny,  the  benefit  of  a  common 
school  education  to  most  of  the  children  after 
the  age  of  16  or  16  years  when  they  have  or- 
dinarily completed  the  common  school  course, 
and  would  destroy  k  most  important  part  of 
our  common  school  system.  If  it  were  possi- 
ble to  hold  the  high  sdbools  of  this  state  in- 
valid, because  four  counties  have  not  yet 
complied  with  the  requirement  In  regard  to 
them,  It  would  strike  a  paralyzing  blow  at 
the  prosperity  of  the  state  which  depends 
upon  nothing  that  the  state  can  do  so  mudi 
as  upon  our  school  system. 

We  know  by  the  reports  of  the  superin- 
tendent of  public  schools,  of  which  this  court 
takes  Judicial  ncJtlce,  that  the  state  has  al- 
ready Invested  nearly  $2,000,000  in  high 
school  buildings  and  property,  and  that  more 
than  10,000  students,  among  them  numbers  of 
the  brightest  youths  of  the  state  of  both  sex- 
es, to  whom  our  people  look  forward  with 
hope  and  pride,  are  annually  attending  these 
institutions.  What  would  become  of  this 
great  investment  and  of  the  opportunities 
now  afforded  more  than  10,000  Intelligent, 
ambitious,  hopeful  youths  if  the  high  schools 
should  now  be  struck  down?  The  suggestion 
that  it  be  done  should  receive  but  one  answer 
— the  injunction  given  by  the  Senate  at  Rome 
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on  more  than  one  memorable  occasion:  "Ut 
republlea  ne  quid  detrlmentl  caperet."  "See 
to  It  that  the  republic  shall  receive  no  harm." 

BROWN,  J.  (conenrrlng).  While  I  concur 
In  the  opinion  of  the  court  that  the  so-called 
high  schools  mentioned  In  the  opinion  are  a 
part  of  the  common  achotd  system  and  as 
such  crane  within  the  purview  of  the  Oollie 
Case,  I  by  no  means  concede  that  the  Legis- 
lature or  the  board  of  education  can  estab- 
lish iB  their  discretion  any  kind  of  expensive 
educational  institution  in  a  county,  and  by 
calling  it  a  part  of  the  general  educational 
system  of  the  state  cause  it  to  be  supported 
by  general  taxation  as  the  recognized  com- 
mon schools  of  the  state  are  maintained,  nor 
do  I  understand  the  court  to  so  hold.  There 
la  nothing  In  this  record  that  leads  me  to 
the  conclusion  that  these  four  sdiools  are  of 
such  an  unusual  and  expensive  character 
that  tbey  may  not  be  with  propriety  classified 
as  among  the  oommon  schools  of  the  county 
of  OranvUlSi 

As  I  understand  this  case,  when  it  Is  heard 
again  in  the  superior  court  the  presiding 
Judge  win  pass  on  the  controversy  between 
the  plaintiffs  and  defmdants.  In  my  opin- 
ion the  presumption  should  be  in  favor  of 
the  correctness  of  the  estimates  of  the  coun- 
ty commissioners,  and  that  they  took  into 
CQBsUeratlon  the  maintenance  for  four 
Qwntbs  of  all  the  oommon  schools  of  the 
county,  Including  the  four  schools  mentioned. 
When  tliose  estimates  are  attaclced,  the  bur* 
den  of  proof  la  necessarily  on  the  plaintiffs 
who  attacli  them.  Much  weight  should  be 
mttadied  to  the  Judgment  of  the  county  com- 
ndsaloners,  as  they  are  the  direct  and  imme- 
diate representatives  elected  by  the  people. 
They  bear-  the  approval  of  the  people,  and 
are  selected  presumably  because  of  their 
character  and  discretion.  There  are  usually 
Qvie  vt  these  representatives  of  the  people, 
and  they  are  generally  selected  from  differ- 
est  aectlohs  of  the  county,  and  are  therefore 
peculiarly  well  informed,  as  to  the  county 
needs  and  Interests.  The  commissioners  con- 
stitute the  local  legislature,  and  it  must  be 
assumed  that  they  will  faithfully  care  for 
the  Interests  of  their  constituents  and  will 
not  needlessly  cripple  any  county  Institutions. 
The  county  board  of  edneation  is  usually 
composed  of  only  three  persons  and  is  gener- 
ally not  directly  responsible  to  the  people. 

One  of  the  reasons  urged  in  recent  Legis- 
latures for  requiring  members  of  the  board 
of  education  to  be  elected  by  the  people  is  to 
make  them  more  directly  responsible  to  those 
who  pay  the  taxes  as  well  as  cast  the  votes. 
The  experience  of  a  century  has  shown  that 
those  who  expend  the  public  money  are  ren- 
dered much  more  careful  and  economical 
when  they  are  elected  directly  by  the  voters 
than  when  appointed  to  office.  In  this  case 
it  appears  that  the  Increased  valuation  of 


property  in  GranvUIe  county  has  yielded  over 
$1,500  additional  school  taxes,  and  for  this 
reason  it  Is  urged  the  estimates  of  the  com- 
missioners are  sufficiently  high.  Whether 
they  took  into  consideration  the  expense  of 
the  four  soK»lled  high  schools  the  Judge  be- 
low will,  of  course,  ascertain.  It  is  presumed 
that  they  did.  We  have  had  two  controver- 
sies like  this  before  this  court,  and  both  were 
referred  back  to  find  the  facts  upon  evidence. 
In  both  cases  it  was  asoertalned  that  the 
county  commissioners  had  supplied  ample 
funds  to  support  the  stjiools  of  the  oonnty 
and  that  the  complaints  of  the  boards  of  edu- 
cation were  without  real  foundation. 

For  these 'reasons,  I  think  the  courts  abould 
be  extremely  careful  and  guarded  in  inter- 
ferli^  with  the  estimates  and  budgets  which 
the  representatives  of  the  peojde  have  deem- 
ed sufficient  tor  the  support  of  schools  or 
any  other  county  expense. 

(lOB   8.    C.    t^Xl 

BASKIN  V.  SPROUT,  WALDRON  *  OO. 

(No.  974T.) 

(Supreme  (Joart  «t  South  (3arollns.     Inly  10^ 

1W7.) 

SaIAS  «3b53(8)  —  rBAUOUUtHT  REFKESUrrA- 

TioNB— Questions  fob  Jxibt. 
In  an  action  alleging  fraudulent  representa- 
tions as  to  quality  of  certain  miU  machinery 
■<^d,  where  there  was  testimony  from  which  a 
reasonable  inference  mi^ht  be  drawn  that  de- 
fendant knowingly  and  intentionally  took  ad- 
vantage of  plaintiff,  the  case  was  properly  mib- 
mitted  to  the  Jury. 

Hydrick  and  Watts,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Orcult  Court 
of  Florence  County ;  Mendel  I<,  Smith,  Judges. 

Action  by  A.  L.  Baskln  against  Sprout, 
Waldron  &  Co.  Judgment  for  plalntUT,  and 
defendant  appeals.    Affirmed. 

WlUcox  ft  WiUcox  and  S,  M.  Wetmore^ 
bU  of  Florence,  for  appellant  Whiting  * 
Baker,  of  Florence^  for  respondent 

OARX,  a  J.  This  is  an  action  allegins  « 
fraudalmt  sole  of  certain  mill  madilnery  to 
the  plaintiff  by  the  defendant  The  answer 
denied  the  material  allegations  of  the  com- 
plaint and  set  up  a  counterclaim  for  the  un- 
paid purchase  money,  to  which  the  plaintiff 
filed  a  r^ly.  At  the  close  of  the  testimony 
the  defendant  made  a  motion  for  the  direc- 
tion of  a  verdict  wlUch  was  refused.  Th« 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff for  $650,  and  the  defendant  appealed. 

The  complaint  contains  these  allegatl<Mts: 

(1)  "That  on  or  about  January  31,  1815,  upon 
defendant's  solicitation,  and  in  consequence  of 
its  representations  as  to  the  superiority  of  Its 
mill  machinery,  and  the  fitness  of  such  machin- 
ery for  the  use  reqaired  of  it  in  plaintiff's  meal 
and  grits  mill  at  Florence,  S.  C,  plaintiff  gave 
to  defendant  an  order  for  mill  machinery,  a  copy 
of  which  is  hereto  attached  and  made  a  part 
of  this  complaint" 

(2)  "That  in  givios  his  order  for  said  mill  ma- 
chmery  plaintiff  baa  no  opportunity  of  seeing 
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the  same  or  aimilar  mQI  machinery  in  opentlon. 
or  otherwise  of  making  personal  inspection  of 
said  machinery,  but  relied  wholly  upon  the  rep- 
resentations made  by  defendant  that  it  would 
^Te,  at  low  cost  of  operation,  the  capacity  of 
ootout  and  quality  of  grist  required  in  plain- 
titrs  business,  and  was  especially  adapted  to 
furnish  the  finest  quality  of  meal,  having  a  ca- 
pacity of  between  25  and  80  budiels  of  meal  per 
Boor,  and  being  less  expensive  to  operate,  and 
much  superior  to  the  'upper  runner'  mill  which 
plaintiff  had  intended  to  purchase;  that  having 
fully  informed  and  advised  defendant  as  to  the 
conditions  and  requirements  of  the  business,  and 
the  necessity  of  furnishing  the  best  quality  of 
aiea}  and  gnta  for  his  trade,  plaintiff  trusted  to 
the  supposedly  superior  knowledge  and  expe- 
rience of  defendant  for  advice  as  to  the  kind  of 
machinery  best  adapted  to  his  needs,  depending 
OBtirdy,  in  maidng  aoch  pnrchaae,  upon  de- 
fendanrs  honesty  and  business  integrity  in  fur- 
nishing machinery  that  would  give  satisfactory 
results,  in  accordance  with  its  representations 
a»  aforesaid." 

<S)  "That  said  representations  were  reckleasly 
and  fraodulentiy  made  by  defendant,  to  induce 
the  purdiaae  of  its  said  machinery,  with  fall 
knowledge  of  the  fact  that  plaintiff  bad  no  other 
■aeana  m  information  as  to  the  merits  thereof; 
and  that  the  mill  machinery  fnmished  by  de- 
fendant upon  plaintiff's  said  order  has  utterly 
failed  to  give  promised  results,  and  has  been 
wholly  unsatisfactory  and  woruless  for  plain- 
tiiTs  business,  the  capacity  of  the  mill  oeing 
much  less  than  represented,  the  quality  of  meal 
Inferior,  and  the  machinery  heating  very  quickly 
In  operation,  thereby  greatly  increasing  the 
work  and  expense  of  operation,  causing  con- 
siderable loss  of  weight  in  the  grist  by  evapora- 
tion, and  also  causing  much  of  the  grist  to  be- 
come caked  and  soured." 

(4)  "That  in  consequence  thereof,  plaintiff  was 
-onable  to  ftanlah  the  quality  of  meal  demanded 
by  his  trade,  or  to  operate  hia  said  milling  plant 
to  advaBtsge^  and  about  June  1,  1915,  was 
eompdled  to  discontinue  the  operation  of  his 
said  mill,  after  advising  defendant  of  said  nn- 
satisfactory  conditions,  and  failing  to  get  any 
attention,  or  even  a  re^Donse,  to  such  com- 
plaint; that  being  unable  to  pat  said  mill  in 
■atiatectory  condition,  or  to  obtain  any  relief 
from  defendant  In  respect  to  said  machinery, 
notwithstanding  requests  made  of  defendant  to 
send  its  representative  to  Blorence  for  such  pur- 
pose, it  has  since  been  necessary  for  plaintiff  to 
take  out  said  machinery,  in  order  to  replace 
same  with  other  mill  equipment" 

The  agreement  between  the  parties,  as 
stated  In  tbe  order  hereinabove  oientloned, 
WEB  as  follows: 

"You  [the  defendant]  enarantee  that  the  ma- 
chinery herein  mentioned  shall  be  made  of  good 
material  and  in  a  workmanlike  manner,  and, 
when  properly  installed  and  operated  according 
to  your  directions,  it  will  do  the  work  for 
whidi  it  was  designed  and  constructed  as  well  as 
any  other  machinery  of  like  capacity,  designed  to 
do  the  same  class  of  .work  and  operated  under 
like  conditions." 

Tbe  plaintiff  claimed  that  be  was  damaged 
Id  the  sum  of  91>255.  The  only  error  as- 
signed on  tbe  part  of  his  honor  the  presid- 
ing judge  is: 

"In  refusing,  upon  the  close  of  all  the  testi- 
mony, to  direct  a  verdict  for  the  defendant— its 
counterclaim  having  been  established — on  the 
ground  that  the  plaintiff  had  totally  failed  on 
the  whole  record  to  prove  his  allegations  of 
fraud  as  alleged  in  his  complaint." 

There  was  testimony  tending  to  prove  all 
the  allegations  of  the  complaint,  from  which 


a  reasonable  Inference  might  be-  drawn  that 
the  defendant  knowingly  and  Intentionally 
took  advantage  of  the  plaintiff,  thMeby  caus- 
ing him  heavy  damages.  Such  facts  were 
Bufficient  to  render  the  defendant  liable^  and 
it  was  for  the  Jury  to  draw  the  Inference 
from  them.  Walker,  STvans  &  Cogswell  v. 
Ayer,  80  S.  O.  292,  61  S.  E.  5S7:  Welbom 
T.  Cbbb,  92  8.  a  384,  75  S.  B.  881. 
Affirmed. 

FRASBB,  J.,  concon. 

QAGE,  3.  I  concur  with  the  Cailef  Jns- 
tica  The  testimony  la  preponderant  that  the 
mill  was  erected  and  operated  properly; 
that  its  output  fell  very  far  short  of  what 
the  defendant  represented  it  would  be  r  that 
the  mill  was  In  fact  a  failure,  no  matter 
what  other  mills  were.  The  plaintiff  prompt- 
ly commenced  his  action  for  relief,"  he  did 
not  wait  to  be  sued  for  the  price.  There  la 
no  suggestion  In  the  whole  record  that  the 
plaintiff  la  merely  trying  to  get  oat  of  a  bad 
bargain. 

Fraud  la  a  subtle  agency,  and  generally 
operates  from  hiding.  The  trial  judge  saw 
the  witnesses  and  approved  the  verdict  The 
law  of  fraud  was  correctly  charged,  for 
there  is  no  exception  to  tbe  charge.  I  am 
content  to  let  the  case  rest  yrhere  the  court 
and  Jury  put  it. 

HYDRICE,  J.  I  dlsseit,  becanse  I  do  not 
think  the  testimony  warrants  the  finding  of 
fraud  in  tbe  sale,  espedKUy  In  Tlew  of  the 
undisputed  evldoioe  that  two  other  mills  of 
the  same  kind  and  make  were  then  In  opera- 
tion In  this  state,  and  had  given,  and  up  to 
the  time  of  the  trial  were  giving,  satisfactory 
results,  such  as  had  been  promised  for  the 
one  sold  plaintiff.  The  only  evidence  upon 
which  the  finding  of  fraud  In  tbe  sale  can 
be  predicated  Is  the  men  fact  that  the  mill 
did  not  turn  out  the  quantity  of  meal  per 
hour  that  defendant's  agent  said  It  would, 
and  that  the  meal  was  heated  in  grinding, 
so  as  to  impair  its  market  value.  I  do  not 
think  that  is  enough  to  Justify  the  finding  of 
fraud  in  the  sale.  It  would  be  dangerous  to 
lay  down  the  principle  that  the  mere  fact 
that  a  machine  will  not  do  what  the  seller 
said  It  would  (though  he  had  erery  reason 
to  believe  that  It  would)  Is  sufficient  evidence 
to  sustain  a  finding  that  the  seller  knew, 
when  he  sold  it,  that  It  would  not  do  what 
he  said,  and  that,  too,  when  such  inference 
is  opposed  by  undisputed  evidence  that  the 
same  kind  of  machines  were  then  In  opera- 
tion, and  doing  Just  what  the  seller  said 
they  would  do. 

WATTS,  J.  I  concur  In  the  views  of  Jus- 
tice HYDRICK  in  his  dissent. 
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POOSBR  T.  TOWN  OP  SALLEY.  (No.  9823.) 

(Supreme  (3ourt  of  South  Carolina.    Nov.  1, 
1917.) 

MtmiciFAX  CoBFOBATioNS  9=>821(6)— Dsnio- 
TiVE  Sidewalk — Qtjestiow  for  Jdbt. 
Where  the  evidence  showed  that  plaintiff 
waa  injured  at  night  by  stepping  into  a  washout 
in  the  sidewalk,  granting  defendant's  motion  for 
nonsuit  was  improper,  as  what  is  a  defect  in  a 
street  is  to  be  construed  in  the  light  of  all  the 
circumstances  making  the  negligence  of  the  par- 
ties a  jury  question. 

Hydride,  J.,  dissenting. 

Appeal  from  Ciommon  Pleas  Olrcnlt  <3ourt  ol 
Aiken  County;   R.  W.  Memminger,  Judge. 

Action  by  Mary  J.  Pooser  against  the  Town 
of  Salley.  Judgment  of  nonsuit,  and  plain- 
tiff appeals.    New  trial  ordered. 

Croft  &  Croft,  of  Aiken,  for  appellant. 
J.  B.  Salley,  and  Hendersons,  both  of  Aiken, 
for  respondent. 

FRASEB,  J.  Mrs.  Pooser  lives  in  the  town 
of  Salley.  On  her  way  from  church  one 
night,  she  was  walking  on  a  sidewalk  across 
which  there  was  a  drain  and  over  the  drain 
there  was  a  bridge.  The  dirt  of  the  sidewalk 
was  not  even  with  the  bridge  and  there  was 
at  the  bridge  an  excavation  made  by  the 
washing  of  water.  Into  this  depression  Mrs. 
Pooser  stepped  and  fell,  and  received  In- 
juries for  which  this  salt  Is  brought.  At  the 
close  of  plaintiff's  testimony,  the  defendant 
moved  for,  and  the  trial  judge  granted,  a 
nonsuit  In  granting  the  nonsuit  the  presid- 
ing judge  said: 

"As  to  what  is  a  defect  in  a  street,  that  is  to 
be  construed  in  the  light  of  all  the  circum- 
stances in  the  case." 

That  is  true,  and  that  made  it  a  question 
for  the  jury,  and  a  new  trial  is  ordered.  The 
case  of  Lancaster  v.  City  of  Columbia,  104 
S.  E.  228,  88  S.  E.  483,  is  so  recent  that  no 
discussion  is  necessary.  That  case  was  a 
protruding  root ;   this  an  excavation. 

This  case  has  not  been  prepared  in  ac- 
cordance with  the  rule,  and  no  costs  for 
printing  the  case  is  allowed. 

GARY,  a  J.,  and  WATTS  and  GAGE,  JJ., 
concur. 

HYDRIOE,  J.  (dlssentingd-  The  defect 
proved  was  not  of  such  a  nature  as  to  justi- 
fy submission  of  the  Issue  of  negligence  to 
the  jury.  It  is  descril)ed  as  a  "washout" 
along  the  edge  of  the  bridge  from  two  or 
three  inches  deep  in  the  middle  of  the  side- 
walk, and  increasing  in  depth  to  about  Ave 
Inches  at  the  ends  of  the  bridge,  and  about 
as  wide  as  the  length  of  plaintiff's  foot. 
Plaintiff's  unfortunate  and  painful  experi- 
ence proves  that  it  was  possible  for  such 
a  defect  to  cause  accident  and  injury.  But 
that  is  not  the  question.  It  is,  rather,  was 
it  a  defect  of  such  dangerous  nature  that  a 
person  of  ordinary  prudence  would  reason- 


ably have  anticipated  injury  from  it  na  prob- 
able to  those  using  the  sidewalk? 

We  would  not  have  to  go  off  the  state  house 
grounds  to  find  as  serious  defects  in  the 
walkways ;  and  I  venture  to  say  there  is  not 
a  city  or  town  in  the  state  that  has  not  many- 
defects  in  its  sidewalks  more  dangerous  than 
the  one  here  in  question.  When  the  Legis- 
lature imposed  upon  municipal  corporations 
liability  In  damages  for  negligence  in  the 
repair  of  streets,  it  did  not  intend  that  every 
little  defect,  so  insignlBcant  that  no  one 
would  regard  it  as  dangerous,  or  as  Ukely 
to  cause  injury — such  as  may  be  found  in 
every  city  or  town  in  the  state  and  in  every 
public  highway — should  be  made  ground  o^ 
liability  for  damages. 

We  went  quite  far  enough  In  Lancaster  r. 
Columbia,  104  S.  C.  228,  88  S.  E.  463,  and, 
unless  we  decline  to  extend  the  doctrine  of 
that  case,  we  shall  soon  reach  the  point 
where  the  public  funds  that  ought  to  go  to- 
ward creating  and  keeping  up  puldlc  improve-^ 
ments  will  be  dissipated  In  damage  suits. 


(108    S.    C    295> 
STATE  V.  WILLIAMS.     (No.  9825.) 

(Supreme  Ourt  of  South  Carolina.     Nov.  6^ 
1917.) 

1.  Cbiuinai.  Law  9s>906— Nxw  TaiAii— Pow- 
KB8  of  Coubt. 

The  circuit  courts  have  the  power  to  grant 
new  trials  not  only  under  the  specific  provi- 
sions of  Cr.  Code  1912,  f  99,  but  as  an  inci- 
dent to  their  original  jnrlsaiction. 

2.  Cbiminai,  Law  ©=»912— New  TbXai/-New- 
I.T  Discovered  Evidence — Sttccessivk  Ap- 
plications. 

The  right  to  a  new  trial  in  a  criminal  pros- 
ecution on  the  ground  of  newly  discovered  evi- 
dence cannot  be  cut  off  by  the  mere  fact  that 
a  new  trial  asked  for  on  other  grounds  was  de- 
nied. 

3.  Cbiuinai.  Law  ^=9951(1)— New  Tbxai.— 
Newly  Discovebgd  Evideitce. 

Even  after  judgment  has  been  affirmed  on 
appeal,  it  is  within  the  discretionary  power  of 
the  circuit  court  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

4.  Cbiuinal  Law  «s>951(1>  — Nkw  Tbiai,— 
Newlt  Discovebed  Evidence— T*!!!!  ron 
Motion. 

No  specific  time  is  provided  within  which 
a  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence  shall  be  made. 

5.  Cbiminal  Law  ®=>94C — New  TbiaIt-New- 
LT  Discovered  Evidence  —  Waitxk  of 
Bight  to  New  Trial. 

Where  accused  was  charged  with  a  crime, 
the  penalty  for  which  was  death,  unless  there 
was  a  recommendation  to  mercy,  the  mere  fact 
that  he  consented  to  be  found  guilty  with  a  rec- 
ommendation to  mercy,  and  that  he  had  begun 
to  serve  hia  sentence,  did  not  cut  oS  his  right  to 
new  trial  on  the  ground  of  newly  discovered 
testimony:  the  consent  to  a  verdict  of  guilty 
not  necessarily  showing  as  a  matter  of  law  the 
guilt  of  defendant. 

Appeal  from  Common  Pleas  Circuit  Court  of 
Orangeburg  County;   I.  W.  Bowman,  Judge. 

John  G.  Williams,  having  been  convicted 
of  an  offense,  moved  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.    From 
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an  order  denying  fhe  motion,  he  appeals.  Re- 
versed and  remanded  for  hearing  on  the 
merits. 

.Bayeor  &  Summers  and  Adam  H.  Moss,  all 
of  Orangeburg,  for  appellant.  Ed.  C.  Mann, 
of  St  Matthews,  Sol.,  and  Wolfe  &  Berry,  of 
Orangeburg,  for  the  State. 

GABY,  C5.  J.  This  Is  an  appeal  from  an  or- 
der refusing  a  motion  for  a  new  trial  on 
after-discovered  evidence. 

The  facts  are  stated  in  the  order  of  bis 
honor,  the  circuit  Judge^  whldi  was  as  fol- 
lows:        • 

"At  the  commencement  of  the  hearing,  the 
solicitor  interposed  an  objection  to  my  hearing 
the  matter,  upon  the  ground  tbat  the  court  had 
no  jurisdiction  whatsoever  to  hear  the  motion, 
for  the  reason  that  the  defendant  had  thereup- 
on entered  upon  the  service  of  his  sentence,  and 
had  served  a  part  thereof.  It  was  admitted  by 
aU  counsel  that  the  defendant  was  arraigned 
at  the  January,  1917,  term  of  the  General  Ses- 
sions for  Orangeburg  county  upon  the  charge 
of  rape,  and  after  pleading  thereto,  it  was 
agreed  and  consented  to  by  defendant  that  a 
jury  be  Impaneled,  and  that  the  jury  should 
find  a  verdict  of  guilty,  with  recommendation 
to  mercy,  which  was  done  by  the  consent  of  the 
defendant,  who  was  thereupon  sentenced-  to 
serve  a  term  of  imprisonment  f({r  40  years  in 
the  state  penitentiary,  or  upon  the  pubUc  works 
-of  the  county.  The  defendant  did  not  appeal, 
but  immediately  entered  upon  the  service  of  his 
sentence,  and  has  been  confined  in  the  peni- 
tentiary serving  such  sentence  since  then  and 
nntil  now— a  period  of  about  5  months. 

"It  is  my  opinion  that  after  the  defendant, 
as  in  this  case,  has  consented  to  a  verdict  of 
guilty,  made  no  objection  to  the  imposition  of 
judgment,  bat,  on  the  other  band,  has  entered 
upon  and  served  a  part  of  his  sentence,  he  can- 
not now  make  a  motion  before  the  circuit  court 
■for  a  new  trial,  upon  after-discovered  evidence. 
His  acts  and  conduct,  as  well  as  the  judgment 
of  the  court,  have  terminated  the  case  in  this 
court,  and  this  court  has  no  jurisdiction  to  hear 
his  motion  or  application  for  a  new  trial  upon 
after-discovered  evidence.  The  defendant  is  not 
without  remedy,  for  he  may  file  an  application 
for  pardon  with  the  proper  authority,  and  if 
his  contention  be  a  meritorious  one,  there  is  no 
doubt  that  he  could  secure  and  would  have  re- 
lief.   So,  therefore,  the  motion  is  refused." 

[1]  His  honor,  the  circuit  judge,  declined  to 
entertain  Jurisdiction  of  the  motion  on  two 
grounds:  tl)  Because  the  appellant  con- 
sented for  the  jury  to  find  him  guilty  with  a 
recommendation  to  mercy;  and  (2)  because 
the  appellant  had  entered  upon  and  served 
a  part  of  his  sentence.  Section  99  of  the 
•Criminal  Code  of  1912  is  as  follows: 

"Circuit  courts  •  •  •  shall  have  power  to 
grant  new  trials  in  cases  where  there  has  been 
a  trial  by  jury,  for  reasons  for  which  new  trials 
have  usually  been  granted  in  the  courts  of  law 
of  the  United  States." 

In  section  3831  of  the  Code  of  Laws  1912, 
the  words  "this  state"  are  substituted  for 
"United  States"  at  the  end  of  the  section; 
but  that  section  does  not  affect  this  case. 

The  circuit  courts  are  not  only  vested  with 
the  power  to  grant  new  trials,  under  and  by 
virtue  of  the  provisions  of  said  statute,  but, 
likewise,  as  an  incident  to  their  original  ju- 
risdiction. State  V.  Bailey,  1  8.  C.  1;  State 
>v.  David,  14  S.  C.  428.    In  the  last-mentioned 


j  case  the  defendant  was  convicted  of  murder, 
I  whereupon  he  made  a  motion  for  a  new  trial 
I  on  the  ground  of  the  Insufficiency  of  the  tes- 
timony. The  motion  was  refused,  and  he 
was  sentenced  to  be  hanged.  While  In  prison 
awaiting  the  execution  of  the  sentence,  he 
made  a  motion  for  a  new  trial  on  the  ground 
of  after-discovered  evidence,  which  was  re- 
fused on  the  ground  that  the  circuit  court 
did  not  have  the  power  to  grant  It  In  re- 
versing the  order  of  the  circuit  court,  this 
court  used  the  following  language : 

"Generally  motions  for  a  new  trial  must  be 
made  upon  the  minutes  of  the  court,  and  before 
the  adjournment  of  the  court  at  which  the  trial 
was  had,  or  before  sentence  or  judgment,  or  up- 
on a  case  made  up  and  settled  by  the  judge  who 
tried  the  case,  and,  when  once  Uius  heard,  it  is 
final.  The  order  in  such  case  cannot  after- 
wards be  reviewed  either  by  the  judge  himself, 
who  heard  it,  or  by  another  judge.  These  mo- 
tions, however,  are  made  upon  matters  grow- 
ing out  of  the  trial,  and  as  to  facts  occurring 
at  the  trial,  and,  when  once  passed  upon,  the 
action  of  the  court  is  concluedve,  unless  an  er- 
ror of  law  is  involved,  giving  a  right  of  appeal 
to  this  court" 

But  In  the  courts  of  law  of  the  United 
States,  a  party  may,  under  certain  circum- 
stances, become  entitled  to  a  new  trial  on 
account  of  newly  discovered  testimony;  the 
ground  being  that  the  facts  upon  which  he 
now  relies  are  external  to  those  which  trans 
pired  at  the  trial.  Can  this  appellant  be  cut 
off,  then,  from  the  opportunity  of  availing 
himself  of  this  testimony  because,  at  the 
time  of  bis  conviction,  he  moved  for  a  new 
trial  on  the  then  existing  f^cts,  and,  falling  ir 
that,  sentence  had  been  pronounced  against 
him?  If  this  be  6o,  the  right  of  a  new  trial 
on  the  ground  of  after-discovered  testimony 
Is  a  delusion  and  a  snare.  It  is  a  promise 
to  the  ear,  but  broken  to  the  hope.  If  this 
be  80,  the  only  possible  case  in  which  such 
testimony  could  he  made  available  would  be 
where  the  party  had  waived  his  motion  at  the 
trial. 

[2}  The  right  to  a  new  trial  on  newly  dis- 
covered testimony,  when  sufficient.  Is  as  fully 
settled  and  guaranteed  by  the  law  as  any 
other,  and  this  right  caimot  be  lost  because  a 
new  trial  had  once  been  refused  upon  facts 
wholly  different  from  and  not  involving  this 
newly  discovered  testimony. 

[3]  Even  after  judgment  has  been  afitoned 
on  appeal,  it  Is  within  the  discretionary 
power  of  the  circuit  court  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence.   State  V.  Lee,  80  S.  C.  367,  61  S.  B.  657. 

[4]  The  statute  empowering  the  circuit 
judges  to  grant  new  trials  on  after-discovered 
evidence  does  not  limit  the  time  within  which 
the  motion  must  be  made.  Sams  v.  Hoover, 
33  S.  C.  401, 12  S.  E.  8.  Nor  Is  there  any  pre- 
scribed time  within  which  tfie  circuit  court 
shall  exercise  Its  Inherent  right  to  grant  new 
trials  in  such  cases.  If  a  party  Is  entitled  to 
a  new  trial,  and  Is  serving  the  sentence  Im- 
posed upon  him,  there  is  even  a  stronger  rea- 
son for  hearing  his  motion  than  if  he  had 
not  entered  upon  the  service  of  his  sentence, 
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as  W«  righta  are  thereby  more  directly  af- 
fected. 

[5]  The  next  gnestloii  for  consideration  Is 
whether  there  was  error  on  the  part  of  his 
honor,  the  circuit  Judge,  in  refusing  the  mo- 
tion on  the  ground  that  the  defendant  con- 
■ented  for  the  Jury  to  render  a  verdict  of 
guilty  with  a  recommendation  to  mercy.  The 
penalty  for  the  crime  of  rape  Is  death,  where- 
as If  there  Is  a  recommendation  to  mercy,  It 
is  confinement  In  the  state  penitentiary  for  a 
term  not  exceeding  40  years,  nor  less  than  5, 
at  the  discretion  of  the  presiding  Judge.  In 
State  v.  Falle,  43  S.  C.  52,  20  S.  E.  798,  the 
court  uses  the  following  language: 

"It  might  woit  a  great  hardship  on  the  pris- 
oner not  to  l>e  allowed  to  waive  eren  a  consti- 
tutional right.  He  may  be  influenced  to  con- 
sent to  sach  waiver  because  his  witnesses  are 
present,  add  he  may  fear  that  he  will  not  be 
able  to  secure  thrir  attendance  at  a  future  term 
of  the  court,  or  he  may  prefer  to  have  his  case 
tried  by  the  Jurors  at  uat  term  of  the  court,  or 
he  may  be  influenced  to  such  action  by  number- 
less other  considerations." 

The  defendant  had  the  right  to  consent  for 
the  Jury  to  render  a  verdict  ot  guilty,  with  a 
recommendation  to  mercy.  It  may  reasonably 
he  supposed  that  he  was  Influenced  by  the 
fear  that  the  Jury  might  find  him  guUty  with- 
out a  recommendation  to  mercy.  His  con- 
clusion to  give  his  consent  to  the  verdict  ren- 
dered by  the  Jury  was  necessarily  dependent 
upon  the  surroimdlngs  attendant  upoa  the 
trial,  and  the  facts  that  were  at  that  time 
within  his  knowledge.  After  giving  his  ocm- 
sent  to  such  a  verdict,  he  thereby  waived  bis 
right  to  appeal,  but  he  did  not  waive  his  right 
to  make  a  motion  for  a  new  trial  on  other 
and  materially  dUIerent  evidence  thereafter 
discovered.  The  reason  why  a  convicted 
party  may  make  a  motion  for  a  new  trial  on 
the  ground  of  after-discovered  evidence  Is 
tliat  consent  to  a  verdict  of  guilty  does  not 
necessarily  show,  as  a  matter  of  fact,  that 
all  such  persons  are  guilty.  The  Instances 
sustaining  tills  proposition  axe  too  numerous 
to  necessitate  special  mention.  Bis  honor, 
the  circuit  Judge,  did  not  pass  upon  the 
merits  of  the  motion,  but  merely  ruled  upon 
the  question  of  Jurisdiction. 

The  Judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  case  remanded  for  a 
hearing  upon  the  merits. 

HYDRICK,  WATTS,  FRASBR,  and  GAGB, 
JJ.,  concur. 

(108  S.  C.  230) 

UTTIiB  V.  HENR7  et  aL    (No.  9758.) 

(Supreme  Court  of  South  Carolina.     July  IS, 
1917.) 

1.  Apfkai.  and  Esbob  «=»201(1)— Presenta- 
tion OF  Ground  of  Review  in  Coubt  Bb- 
Low— NBCEssrrr. 
An  erroneous  miaetatement  by  tbe  court  as 

to  the  issues  cannot  be  taken  advantage  of  on 

appeal  where  not  called  to  the  court's  attention 

below. 


2.  Dauaqes   iS=»89(1)— PuNinvB   Damaois— 
ToBT  Actions. 

In  an  action  of  tort  for  the  alleged  nnliw- 
ful,  willful,  and  malicious  expulsion  of  plain- 
tiff from  the  defendant  lodge,  punitive  damages 
may  be  recovered  though  no  oiarge  of  fraud  was 
made. 

3.  Evidence  «=>596(1)— Dk6bkk  ov  Pboo^- 
Defense. 

Defendant  has  the  burden  of  proving  its  de- 
fense by  the  preponderance  of  the  evidence. 

4.  iNStTRANcE  «=)719(1)  —  Fbatbbnai.  Iksitx- 
ANCE— Rules  of  Obdbb. 

A  fraternal  insurer  cannot  eliange  it*  mie* 
so  as  to  defeat  the  policy  of  one  who  died  be- 
fore the  change  was  made.  , 

5.  New  Tbial  ©=»10—Geant— Right  to. 

Though  plaintiff,  who  had  a  verdict,  was 
willing  to  allow  defendants  a  new  trial,  the  trial 
court  might  in  its  discretion  deny  defendants' 
motion  for  a  new  trial,  for  the  rights  of  other 
litigants  and  of  the  public  should  be  considered. 

Appeal  from  Otmmon  Pleas  Ctrcnlt  Court 
of  Richland  County;   S.  W.  O.  Shlpp,  Judge. 

Action  by  Robert  Little  against  T.  H. 
Henry  and  the  Grand  Lodge  Knights  of  Pythi- 
as of  South  (Carolina.  From  a  Judgment  for 
pialntifC,  defendants  appeal.    Affirmed. 

Jacob  Moorer,  of  Orangeburg,  for  appel- 
lants. John  T.  Duncan,  of  Colombia,  for 
respondent. 

FRASER,  J.  The  first  question  that  aris- 
es hi  this  case  Is  made  by  a  motion  to  dis- 
miss the  appeal.  This  court  will  not  dismiss 
an  oppeal  unless  the  respondent  shows  that 
he  will  be  prejudiced  by  the  hearing.'  It 
wUl  appear  that  there  la  no  prejudice  to  t» 
spondent 

This  is  an  action  for  the  alleged  unlaW" 
fnl,  willful,  and  malidoas  expnisloa  of  the 
plain  tur  from  the  defendant  lodge,  to  wit, 
the  Grand  Lodge  Knights  of  Pythias  of  South 
Ciarolina,  being  a  subordinate  lodge  to  tbe 
supreme  Grand  Lodge  of  North  America. 
South  America,  Europe,  Asia,  Africa,  and 
Australia.  It  seems  that  tbe  diarge  agpainst 
the  defendants  was  that,  oontraiy  to  tbe 
rales  of  the  order,  the  plaintiff  had  bronght 
a  suit  against  the  order  without  exhausting 
his  remedy  within  tbe  order.  When  the 
case  was  called  for  trial,  neitber  the  de- 
fendants aor  their  attorney  appeared,  and 
the  plaintiff  offered  his  evidence  and  took 
his  Judgment.  The  next  day  the  defendants' 
attorney  appeared  and  moved  for  a  new  trial 
on  the  ground  of  excusable  neglect  The  mo- 
tion was  overruled.  From  the  Judgment,  this 
appeal  Is  taken. 

I.  The  first  exception  Is  that  there  was 
no  evidence  to  sustain  the  verdict  This 
exception  cannot  be  sustained,  for  the  rea- 
son that  there  was  evidence  to  sostaln  the 
verdict. 

[1]  II.  The  second  exception  is: 

"That  his  honor  erred  in  charging  the  Jury 
as  follows,  that  the  defendants  alleged  in  their 
answer  'that  they,  the  committee  on  appeals, 
are  tbe  ones  to  decide  the  matter,  and  tliat  tlie 
lodge  has  nothing  to  do  with  it'    It  is  respect- 
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fully  submitted  that  no  such  allegation  appears 
In  the  answer." 

His  honor  was  stating  the  issue.  It  does 
not  appear  that  the  statement  was  prejudi- 
cial; but,  In  addition  to  that,  his  honor  was 
stating  the  issues  and,  if  he  misstated  the 
Issue,  it  was  the  duty  of  the  complaining 
party  to  call  attention  to  the  error.  An  nn- 
ezcused  absence  does  not  avail. 

[2]  III.  The  third  exception  complains  of 
error  In  charging  as  to  punitive  damages,  in 
that  there  wqs  no  charge  of  fraud  and  there 
was  no  evidence  to  sustain  punitive  damages. 
This  was  an  action  for  tort,  and  fraud  is 
not  necessary.  If  the  evidence  supported  a 
verdict  at  all,  It  did  for  punitive  damages. 

[3]  IV.  Appellant  complains  that  his  hon- 
or charged  the  Jury  that  the  defendant  must 
establish  its  defense  by  the  preponderance  of 
the  evidence.    That  Is  the  rule. 

14]  V.  The  next  ground  of  objection  Is 
that  his  honor  charged  that  the  defendant 
could  not  change  its  rules  so  as  to  defeat  the 
policy  of  one  who  died  before  the  diange 
was  made.   There  was  no  error  here. 

[(]  VI.  The  last  exception  is  because  bis 
honor  refused  to  grant  a  new  trial  where  the 
appellants  moved  for  it  and  fbe  respondent 
was  willing  to  allow  It 

Other  litigants  who  bad  cases  on  that  dock- 
et, and  the  public,  had  rights  which  were  to 
be  considered.  Judge  Shlpp  was  charged 
^th  dne  and  proper  conduct  of  the  business 
of  the  court,  and  parties  plaiatUf  and  defend- 
ant cannot  take  it  out  of  his  hands.  The 
plalntlfT  is  to  be  commended  for  consenting 
to  a  new  trial,  but  Judge  Shlpp  Is  also  to  be 
commended  for  refusing  It. 

The  Judgment  Is  afllrmed. 

GARY,  C.  J.,  and  HTDRICK,  WATTS,  and 
OAOE,  JJ.,  concur. 

(a  Ga.  App.  173)         '^'^'^'''^ 

TRAMMBLL   v.    GRIFFITH    IMPLBMBNT 

CO.     (No.  8782.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

Nov.  1,  1917.) 

(Byllabut  Ip  iJ^e  Court.) 

PtmriOTt  FOB  Cebtiobabi. 

Upon  the  petition  for  certiorari  and  the 
answer  thereto,  it  was  not  error  to  overrule  the 
petition  for  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  I/.  Bell,  Judge. 

Action  between  J.  C.  Trammell  and  the 
Griffith  Implement  Company.  Judgment  for 
the  latter,  petition  for  certiorari  overruled, 
and  the  former  brings  error.    Affirmed. 

McClelland  &  McClelland,  of  Atlanta,  for 
plaintiff  In  error.  Troutman  &  Trdutman, 
of  Atlanta,  for  defendant  In  error. 

LTTKB,  J.    Judgment  affirmed. 

WADB,  O.  J.,  and  JENKINS,  J.,  concnr. 


(a  Oa.  App.  200) 
SHERROD  V.  SPRINGFIBLD  BAPTIST 
CHURCH.  (No.  8603.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Nov.  2,  1917.) 

(Byllahua  hv  «*e  Court.) 

1.  Principal  and  Aqknt  i8=>119(5)— Atjthob- 
iTY  TO  Receive  PA'rtfENT  —  Pbesumption 

AKD    BtTBDEN    OV    FbOOF. 

Where  payment  on  a  written  evidence  of 
debt  18  made  to  a  person  as  agent  for  another, 
the  production  of  the  written  evidence  of  debt 
raises  an  implication  of  his  authority  to  re- 
ceive the  payment  as  agent;  but  where  it  is  not 
produced  there  is  no  such  .implication,  and  the - 
burden  is  upon  the  person  maJciog  the  payment 
to  establish  such  authority. 

2.  EVIDBRCK     «s»121(2)     —    PBIRCXPAL    AND 

AoKNT  «s>22(2),  28(2)— Pboof  or  AaiNOX— 

DK0I.ARAinON8  OT  AoKNI^RkS  GXSTA 
Declarations  of  an  alleged  agent  are  not  by 
themselves  admissible  to  prove  agency,  but  the 
fact  of  agency  may  be  established  by  proof  of 
curcnmstauces,  apparent  relations,  and  the  con- 
duct of  the  parties,  and  where  the  extraneous 
circumstances,  independently  of  and  without  re- 
gard to  the  declarations  ot  the  agent  himself, 
dearly  tend  to  establish  the  fact  of  his  agency, 
his  declarations,  though  inadmissible  if  standing 
alone,  may,  as  a  part  of  the  res  gestie  of  the 
transaction,  be  considered. 

3.  Pbincipal  and  Agent  «=5>119(5)— Authob- 

ITT    OF    PeBSON    RXCEIVINO   PAYMENT— BUB- 

DEN  OF  Pboof. 
Where  it  is  shown  that  a  payment  so.  made 
reaches  the  hands  of  the  principal,  or  the  hands 
of  another  who  is  his  authorized  agent  to  re- 
ceive it,  the  authority  of  the  person  to  whom 
the  money  was  actually  paid  need  not  be  shown. 

4.  APPEAt,  AND  Erbob  «=»216(2>— Pbincipal 
AND  Agent  «=322(2)— Evidence  of  Aoenot 
—Receipt. 

Under  the  ruling  stated  in  the  second  head- 
note,  the  admission  of  the  receipt  signed  by 
Armstrong  as  agent  was  not  erroneous.  Nor 
do  we  thinlc  the  court  expressed  any  opinion 
as  to  the  evidence;  nor  was  the  charge  Upon  the 
subject  of  agency  erroneous  in  itself,  or  so  in- 
adequate as  to  require  a  reversal  on  that 
ground,  it  not  appearing  that  a  request  for  more 
specific  instructions  on  this  issue  had  been  made. 

Error  from  Superior  Court,  Richmond 
County;   H.  G.  Hammond,  Judge, 

Action  by  W.  L.  Sherrod  against  the 
Springfield  Baptist  Church.  Judgment  for 
defendant,  motion  for  new  trial  overruled, 
and  plaintiff  brings  error.    Affirmed. 

This  was  an  action  brought  by  W.  Ii.  Sher- 
rod, of  Enfield,  N.  C,  against  a  church  of 
colored  people  at  Augusta,  Ga.,  known  as 
Springfield  Baptist  Church,  for  a  balance  of 
$1,500,  with  Interest  and  attorney's  fees,  on 
a  note  secured  by  a  deed  to  real  estate  In  the 
city  of  Augusta.  The  defendant  pleaded  pay- 
ment, contending  on  the  trial  that  the  note, 
which  originally  was  for  $3,000,  had  been 
fully  paid  and  discharged  by  two  separate 
payments — one  for  $1,620  at  an  Interest  pe- 
riod, July  1,  1913,  which  included  $1,600  on 
the  principal,  and  $120  as  six  months'  In- 
terest on  the  entire  debt,  and  the  other  a  pay- 
ment of  $1,620,  which  Included  the  princi- 
pal sum  of  $1,500  and  $120  as  one  year's  in- 
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terest  This  latter  payment  was  made  short- 
ly before  the  suit  was  filed,  and  was  accepted 
by  the  plaintiff  without  prejudice  to  his  right 
to  sue  for  and  recover  the  amount  in  contro- 
versy, which  is  a  sum  equal  to  the  amount  of 
the  payment  alleged  to  have  been  made  by 
the  defendant  on  July  1,  1913.  The  defend- 
ant had  borrowed  about  $3,000  from  the 
Irish- American  Bank,  of  which  James  P. 
Armstrong  was  cashier.  Armstrong  notified 
the  church  committee  that  the  bank  desired 
its  money,  and  that  he  would  secure  a  loan 
of  $3,000  from  another  party,  and  they  could 
thus  pay  the  debt  to  the  bank.  This  offer 
was  accepted,  and.tbe  church  officials  signed 
up  the  papers,  giving  a  note  dated  July  1, 
1910,  for  $3,000,  due  five  years  after  date, 
and  payable  to  the  order  of  W.  L.  Sberrod, 
at  the  Irish-American  Bank,  Augusta,  Oa. 
Semi-annual  interest  notes  at  4  per  cent,  per 
annum  were  also  signed  up.  This  transac- 
tion was  consummated  at  the  bank  betweep 
the  defendant  and  Armstrong,  neither  the 
plaintiff  nor  any  other  person  representing 
him  being  present.  It  was  provided  by  the 
terms  of  the  note  that  the  maker  should  have 
the  privilege  of  paying  $1,000  on  the  principal 
at  any  Interest-paying  period,  provided  the 
church  corporation  gave  to  Sherrod  30  days' 
notice  in  writing  of  its  intention  so  to  do.  In- 
terest to  run  only  on  unpaid  balance. 

When  the  various  interest  notes  fell  due 
January  1,  1911,  July  1,  1911,  January  1, 
1912,  July  1,  1912,  and  January  1,  1913,  they 
were  regularly  paid  at  the  Irish-American 
Bank  by  turning  the  money  over  to  Arm- 
strong, cashier.  The  evidence  for  the  de- 
fendant shows  that  sometimes  the  interest 
notes  were  turned  over  to  them  when  paid, 
and  sometimes  a  receipt  was  given  them  for 
the  amount  paid,  and  the  notes  delivered  to 
them  later.  The  evidence  shows  that  Sher- 
rod, the  lender  of  the  money,  had  a  son-in- 
law,  H.  L.  Salsbury,  who  resided  in  Augus- 
ta, and  was  the  general  agent  of  his  father- 
in-law  In  making  loans  for  him  at  Augusta, 
and  in  paying  out  the  money  and  collecting 
loans.  The  plaintiff  himself  testified  that 
Salsbury  had  authority  to  make  the  collec- 
tion of  the  debt  In  question.  The  evidence 
of  the  plaintiff  shows  also  that  he  would 
send  the  Interest  notes  to  Salsbury  as  they 
were  called  for  by  him,  and  Salsbury  tes- 
tified that  a  week  or  10  days  before  the  notes 
would  become  due  he  would  deposit  them 
in  the  Irish-American  Bank  in  order  that 
tbey  might  get  out  notices  to  debtors,  and 
that  the  bank  was  to  collect  them  and  place 
the  amount  to  his  credit,  and  he  would  In 
turn  mall  to  the  plaintiff  a  check  for  the 
amount  collected,  and  that  this  was  done  in 
the  case  of  this  defendant  Although  he  aft- 
erwards sought  to  qualify  the  statement, 
the  plaintiff  himself  testified  as  follows: 

"Mr.  Salsbury  never  wrote  me  to  send  him 
a  note  until  after  it  was  due  and  the  interest 
was  paid.  After  the  interest  note  was  due 
and  the  interest  wag  paid,  I  would  send  him  a 
note  in  settlement  of  the  interest  in  that  way." 


The  evidence  shows  that  defendant  nev^ 
actually  met  the  plaintiff  himself,  nor  Sals- 
bury, bis  admitted  agent,  until  after  the  in- 
terest note  maturing  January  1,  1914,  was 
presented;  all  of  the  transactions  having 
been  effected  at  the  bank  with  Armstrong. 
The  evidence  shows  that  some  time  two  or 
three  months  previous  to  July  1,  1913,  the 
officials  of  the  church  asked  Armstrong  If  it 
would  be  satisfactory  to  Mr.  Sherrod  for 
them  to  pay  $1,500  on  tbe  note.  Armstrong 
replied  that  he  supposed  It  would  be,  bat  be 
would  make  inquiry  and  let  them  know.  In 
a  few  days  he  informed  them  that  It  was  sat- 
isfactory, and  tbe  payment  could  be  made, 
and  it  is  not  disputed  by  any  one  that  on  July 
2,  1913,  tbe  church  actually  paid  over  at  the 
Irish-American  Bank  to  James  P.  Armstrong, 
cashier,  the  $1,620  and  took  a  receipt  as 
follows: 
"$1,620.00.  Augusta,  Ga.,  July  2,  1913. 

"Received  of  Springfield  Church  sixteen  hun- 
dred and  twenty  ($1,620.00)  dollars.  $120.00 
applied  on  interest  to  date  and  $1,500.00  on 
prmcipal  of  $3,000.00. 

"W.  L.  Sherrod,  by  J.  P.  Armstrong." 

The  plaintiff  contends  that  neither  the 
Irish-American  Bank  nor  Armstrong,  its 
cashier,  bad  any  authority,  express  or  Im- 
plied, to  receive  the  payment  in  question, 
that  neither  of  them  at  any  time  held  the 
security  deed  or  the  principal  note  for  col- 
lection, and  that  neither  be  nor  his  agmt, 
Salsbury,  knew  that  the  defendant  had  at- 
tempted to  make  payment  at  the  bank  or  to 
Armstrong  on  the  principal  Indebtedness  rjor 
til  tbe  serial  Interest  note  maturing  Janu- 
ary 1,  1914,  was  presented,  after  the  bank 
bad  failed  and  had  been  placed  in  tbe  bands 
of  the  state  bank  examiner,  at  which  time  tbe 
defendant  declined  to  pay  the  note,  on  the 
ground  that  tbe  principal  indebtedness  had 
been  reduced  by  one-half  six  months  previ- 
ous by  the  payment  then  made  at  tbe  bank. 

Tbe  testimony  further  showed  that  Sals- 
bury carried  an  account  on  tbe  books  of  tbe 
Irish-American  Bank  In  his  own  name,  and 
that  be  deposited  to  this  account  the  various 
sums  of  money  received  from  Sherrod  to  be 
loaned  out  and  tbe  sums  paid  back.  The  de- 
fendant introduced  in  evidence  this  account 
on  tbe  books  of  the  bank,  wbicb  showed  that 
on  July  2,  1913,  tbe  $1,620  was  entered  to  tbe 
credit  of  H.  L.  Salsbury,  which  date  was 
nearly  five  months  previous  to  the  bank's 
failure  on  December  13,  1913;  and  tbe  book 
showed  other  transactions  by  Salisbury  which 
indicated  that  he  had  used  this  sum  by  check- 
ing on  it,  and  that  after  the  deposit  of  tbe 
payment  in  dispute  to  Salisbury's  account 
an  overdraft  in  his  account  at  one  time  ap- 
peared. Salsbury  testified  that  his  pass- 
book, checkbook,  and  canceled  checks  were 
destroyed  by  fire,  and,  although  he  acknowl- 
edged receipt  of  the  $120  interest  paid  on 
July  2,  1913,  and  admitted  that  this  payment 
appeared  on  his  passbook,  he  said  that  the 
$1,500  was  not  placed  on  his  passbook  until 
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It  was  prefscnted  to  tbe  re(.-eirer  of  tbe  bank 
to  lie  balauced,  and  wben  it  was  put  upon  his 
took  he  repudiated  it,  and  returned  the  book 
to  the  receiver  of  the  bank,  and  declined  to 
accept  it.  He  testified,  also,  that  his  pass- 
book had  been  balanced  several  times  between 
the  time  the  payment  was  made  on  July  2, 
1013,  and  the  failure  of  the  bank  on  Decem- 
ber 13,  1913,  and  denied  the  correctness  of 
tbe  account  which  showed  that  he  had  used 
the  $1,620  by  checking  on  it  When  the  books 
of  the  bank  were  balanced,  after  the  failure 
of  the  bank  on  December  13,  1913,  there  ap- 
peared to  the  credit  of  H.  L.  Salsbnry's  ac- 
count the  sum  of  $3,076.70.  Salsbury  con- 
tended that  this  was  $1,500  too  much,  on  the 
ground  that  Armstrong  had  no  authority  to 
accept  the  money. 

The  defendant,  claiming  that  the  payment 
of  $1,620  to  Armstrong  was  legal  and  binding 
on  the  plaintiff,  subsequently  paid  up  the  en- 
tire balance  of  tbe  debt  that  was' due,  leav- 
ing open  only  one  question,  namely,  the  legal- 
ity of  the  payment  of  that  $1,620.  On  that 
issue  the  case  went  to  trial,  the  Jury  found 
in  favor  of  the  defendant,  tbe  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  ^se  is  here  on  exception  to 
the  judgment  refusing  a  new  trial. 

Alexander  &  Lee,  of  Augusta,  for  plaintiff 
in  error.  Wm.  H.  Fleming,  of  Augusta,  for 
defendant  in  error. 

JENKINS,  J.  (after  stating  the  facts  as 
above).  [1 ,  2]  1, 2.  The  fact  that  a  person 
assuming  to  be  tbe  agent  of  another  receives 
payment. from  the  debtor  on  a  written  evi- 
dence of  indebtedness  does  not  raise  an  im- 
plication of  bis  agency,  in  the  absence  of  the 
production  of  such  security  (Civil  Code  of 
1910,  S  3578) ;  nor  is  such  agency  established 
by  the  fact  that  the  alleged  agent  declared 
himself  so  to  be  (Harris  Loan  Co.  v.  Elliott 
ft  Hatch  Co.,  110  Ga.  302,  34  S.  E.  1003  [1] ; 
Americus  Oil  Co.  v.  Gurr,  114  Ga.  624,  40  S. 
E.  780);  neither  does  such  Implication  arise 
when  it  Is  shown  that  the  alleged  agent  was 
the  medium  through  whom  the  money  was 
originally  passed  to  the  debtor,  and  that  the 
instrument  was  taken  by  such  person  (How- 
ard &  Soule  v.  Rice,  54  6a.  52).  Such  agency 
does  not  follow  from  the  fact  that  partial 
payments  have  hitherto  been  made  by  the 
debtor  to  the  person  assuming  to  act  as  snch 
agent,  where  on  each  former  occasion  the 
agent  produced  the  evidence  of  indebtedness 
(Walton  Guano  Co.  V.  McCall,  111  Ga.  114,  36 
S.  EX  468) ;  nor  from  Its  being  shown  that  the 
evidence  of  indebtedness  provides  that  pay- 
ment shall  be  made  at  tbe  particular  bank  of 
which  the  alleged  agent  is  cashier.  7  C.  J.  p. 
587,  {  243.  Tbe  fact,  however,  that  from  none 
of  these  things  does  agency  follow,  does  not 
prevent  one  who  has  made  payment  to  a  par- 
ty assuming  to  be  the  agent  of  the  creditor 
from  establishing  such  relationship  by  proof 
of  circumstances,  apparent  relations,  and  the 


conduct  of  the  parties.  Cable  Co.  v.  Walker, 
127  Ga.  65,  56  S.  E.  108.  And  thus,  where  the 
Independent  and  extraneous  fact  is  made  to 
appear  that,  in  the  course  of  previous  deal- 
ings with  the  debtor^  the  alleged  agent  re- 
ceived payment  of  various  Interest  notes 
without  having  possession  of  them,  and  that 
the  payments  were  subsequently  ratified  by 
the  creditor  and  the  interest  notes  thereafter 
delivered,  all  of  the  facts  and  circumstances 
above  enumerated  can  then  be  properly  con- 
sidered by  the  Jury  as  throwing  some  light 
upon  the  question  of  agency  involved.  Abel 
V.  Jarratt,  100  Ga.  732,  28  S.  E.  463 ;  Ham  v. 
Brown,  2  Ga.  App.  71,  68  S.  E.  316.  In  the 
case  of  Bank  of  University  v.  Tuck,  96  Ga. 
456,  23  S.  E.  467,  it  was  said: 

"It  being,  under  the  evidence  disclosed  by 
the  record,  a  question  for  determination  by  tbe 
jury  whether  or  not  the  alleged  course  of  deal- 
ing between  the  plaintiff  and  the  original  payee 
of  tbe  note  established  an  implied  agency  upon 
tbe  part  of  the  latter  to  collect  .the  same,  it  was 
proper  for  the  court  in  its  charge  to  deal  with, 
and  instruct  the  jury  as  to  the  law  of  implied 
agency." 

The  charge  of  the  trial  court  referred  to 
In  that  case,  and  which  was  approved  as  sub- 
stantially correct,  was  as  follows: 

"If  tbe  agent  holds  himself  out  and  acta  for 
the  principal,  whether  a  particular,  general,  or 
universal  a^ent  in  his  business,  and  this  is 
done  from  time  to  time  until  third  parties  deal- 
ing with  the  agent  are  led  to  believe  by  the  acta 
of  the  agent  and  of  the  principal,  in  using  and 
receiving  the  benefits,  or  are  led  to  deal  with 
them  by  the  acts  of  the  principal  toward  his 
agent,  he  conld  hold  the  principal  bound  for 
the  acta  of  the  agent,  without  any  express  au- 
thority." 

The  principle  here  applicable  has  been  stat- 
ed by  tbe  Supreme  Court  of  the  United 
States  in  Bronson's  Executor  v.  Chappell,  12 
Wall.  (79  U.  S.)  681,  683,  20  L.  Ed.  '436,  as 
follows: 

"Where  one,  without  objection,  suffers  anoth- 
er to  do  acts  which  proceed  upon  the  ground  of 
authority  from  him,  or  by  his  conduct  adopts 
and  sanctions  such  acts  after  they  are  done,  he 
will  be  bound,  although  no  previous  authority 
exist,  in  all  respects  as  if  the  requisite  power 
had  been  given  in  the  most  formal  manner.  If 
be  has  justified  the  belief  of  a  third  party  that 
the  person  assuming  to  be  his  agent  was  au- 
thorized to  do  what  was  done,  it  is  no  answer  for 
him  to  say  that  no  authority  had  been  given,  or 
that  it  did  not  reach  so  far,  and  that  the.  third 
party  Iiad  acted  upon  a  mistaken  conclusion. 
He  is  estopped  to  take  refuge  in  such  a  defense. 
If  a  loss  is  to  be  borne,  the  author  of  the  er- 
ror must  bear  it  If  business  has  been  trans- 
acted in  certain  cases,  it  is  implied  that  the 
like  business  may  be  transacted  in  others.  The 
inference  to  be  drawn  is  that  everything  fairly 
within  the  scope  of  the  powers  exercised  in  the 
past  may  be  done  in  the  future,  until  notico  of 
revocation  or  disclaimer  is  brought  home  to  those 
whose  interests  are  concerned.  Under  such  cir- 
cumstances, the  presence  or  absence  of  authori- 
ty in  point  of  fact  is  immaterial  to  the  rights  of 
third  persons  whose  interests  arc  involved.  The 
seeming  and  reality  are  followed  by  the  same 
conse<iuences.  In  either  case  the  legal  result  is 
the  same." 

Another  case  in  point  Is  that  of  Wilcox  t. 
Carr  (C.  C.)  37  Fed.  130,  wherein  the  pay- 
ment to  a  subageut  in  Iowa  (without  pos- 
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session  of  the  written  evidence  of  debt)  was 
held  good,  notwithstanding  the  paper  itself 
called  for  payment  at  the  agent's  office  in 
Gonnectlcat,  and  the  money  never  reached 
that  state,  bat  was  embezzled  by  the  subagent 
in  Iowa.  The  court  lays  stress  on  the  pay- 
ment of  the  money  due  on  the  coupons  or 
Interest  notes  to  the  same  agent  and  the  sub- 
sequent delivery  of  the  coupons  or  notes 
themselves,  thus  ratifying  the  payment  of  the 
money  without  producing  the  written  evi- 
dence of  debt  Thus,  while  the  evidence  in 
this  case  could  not  as  a  matter  of  law  be 
taken  as  being  conclusive  upon  this  ques- 
tion, atUl,  in  our  opinion,  it  was  a  question 
for  the  Jury  to  determine  whether  the  coarse 
of  dealings  between  the  defendant  and  the 
plaintiCr,  through  the  agent,  established  such 
implied  agency,  where  it  was  shown  that 
the  note  was  negotiated  by  the  alleged  agent 
and  made  payable  at  the  chartered  bank  of 
which  he  was  cashier,  and  where  In  the 
coarse  of  prevlons  dealings  with  the  defend- 
ant the  alleged  agent  received  payment  of 
various  interest  notes  without  having  pos- 
session of  the  same,  and  that  these  payments 
were  subsequently  ratified  by  the  principal 
and  the  Interest  notes  thereafter  delivered. 

[8,4]  3.  While  the  evidence  was  conflict- 
ing, we  think  that  the  Jury  were  authorized 
to  find  that  the  payment  in  dispute  actually 
reached  the  hands  of  Salsbury,  who  had  the 
undoubted  right  to  receive  it  If  this  be  true, 
then,  irrespective  of  the  question  as  to 
Armstrong's  right  to  collect  it  this  would 
conclude  the  rights  of  plaintiff.  As  was  said 
In  Bank  of  University  ▼.  Tuck,  supra: 

"If  the  holder  actually  received  the  money 
collected  by  the  payee  on  the  note,  this  should 
be  an  end  of  the  matter." 

Judgment  affirmed. 

WADB^  0.  J.,  and  LUKE,  J,  concur. 


(a    Ga.    App.    188) 

FnBMINO  V.  STATE.    (No.  8974.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Nov.  1,  1917.) 

(Bylldbut  hv  the  Court.) 
1.  CannwAi,  Law  «=»938(3)  —  New  Tbial  — 
Newlt  Discovebeo  Evidence. 
The  sole  ground  of  the  motion  for  a  new 
trial,  other  than  the  general  grounds,  complains 
of  the  refusal  to  gi-ant  a  new  trial  because  of 
alleged  "newly  discovered"  evidence.  This 
ground  affirmatively  shows  that  the  movant  had 
knowledge  of  this  evidence  at  the  time  of  the 
trial,  but  it  is  alleged  that  "movant  forgot  to 
tell  her  counsel"  about  it,  and  did  not  "think 
to  put  this  fact  in  her  statement  when  she  was 
on  the  stand  making  her  statement"  The  mere 
fact  alleged  in  this  ground,  that  the  movant 
was  "inexperienced  in  court  trials,"  and  did  not 
know  the  legal  effect  of  the  evidence  she  omitted 
to  give  on  the  trial,  will  not  dispense  with  the 
requirement  that  the  evidence  "shall  be  discov- 
ered by  the  applicant  after  the  rendition  of  a 
verdict  against  him."    Penal  Code  1910,  {  1088. 


'  2.  SuFFiciENCT  OF  Evidence— SxABBiwa. 

The  evidence  supported  the  verdict  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  Superior  Oonrt,  Cobb  Coonty; 
N.  A.  Morris,  Judge. 

Callie  Fleming  was  indicted  for  the  offense 
of  stabbing,  and  from  the  verdict  she  biings 
error.    Affirmed. 

The  indictment  In  this  case  charged  tlie 

defendant  with  the  offense  of  stabbing.  The 
charge  grew  out  of  a  fight  between  two  negro 
women.  In  this  fracas  both  were  cat  and 
stabbed.  In  the  amended  motion  for  new 
trial  the  movant  insisted  that  a  new  trinl 
should  be  granted  her  upon  the  ground  Ot 
alleged  newly  discovered  evidence.  She  In- 
sisted that  the  prosecutrix  had,  some  time 
prior  to  the  trial,  entered  a  plea  of  guilty 
to  stabbing  on  an  indictment  growing  cot  of 
the  same  transaction.  She  admits  knowledge 
of  this  fact  at  the  time  of  trial,  but  asserted 
that  she  had  no  Idea  of  Its  Importance,  and 
through  pure  Ignorance  failed  to  conunonl- 
cate  the  same  to  her  attorneys,  "nor  did  she 
think  to  put  this  fact  In  her  statement  when 
she  was  on  the  stand  making  her  state- 
ment" ;  that  since  the  trial  she  has  Informed 
her  counsel  of  this  fact;  and  that  her  coun- 
sel were  Ignorant  of  it  until  told  by  her. 

Mozley  Sc  Gann  and  H.  B.  Moes,  all  ot 
Marietta,  for  plaintiff  in  error.  Herbert 
Clay,  Sol.  (Sen.,  of  Marietta,  for  the  Stat& 

HARW£I<Ii,  J.    Judgment  affirmed. 

BROYLE8,  P.  J.,  and  BLOODWORTH,  J, 
concur. 

(21    Oa.   App.    UO) 
HORTON  V.  STATE.    (No.  8945.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Oct  31,  1917.) 

(ByTlaTmg  ty  the  Court.) 

1.  CJaiMiNAL  I.AW  «=s>822(S)  —  Thiai,  —  Ih- 

8TKUCTI0N8  —  CoNSTBirCTIOR  AS  A  WnoX.B  — 

Defense  or  Aubl 
The  charge  of  the  court  that  "the  defendant 
in  this  case  has  offered  some  evidence  of  an 
alibi,"  is  not  when  taken  in  connection  with  the 
entire  charge  of  the  Court  o>  this  qaestion.  er- 
ror harmful  to  the  defendant  The  court  fuUy 
and  fairly  submitted  to  the  jury  th<  defendant's 
defense  of  alibi. 

2.  Cbiminal  Law  ©=»784(3)— iNSTBrcnons— 

ClBOUlIBTARTIAI.  ETIDKRCn— CONFESSIOIT. 
As  there  was  evidence  of  a  confession  of  the 
crime  by  the  defendant  together  with  other  cir- 
cumstances connecting  him  with  the  perpetra- 
tion of  the  offense,  the  court  did  not  err  in  fail- 
ing to  charge  the  jury  on  the  law  of  dream- 
Etantial  evidence. 

3.  Larceny    «=>40(10)    —   Accdsation    and 
Pboof— Vabiance-tJoint  Ownkbship. 

There  was  a  fatal  variance  between  the  ac- 
cusation and  the  proof,  it  being  alleged  in  the 
accusation  that  the  property  stolen  belonged  to 
three  named  persons  and  was  in  the  posses- 
sion of  one  of  these,  ai^d  the  proof  showing  that 
it  belonged  jointly  to  him  and  two  others  of 
different  names  than  those  alleged. 
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4.  RcLinaoir  Motion  fob  New  Tbiai. 

The  court  erred  in  overruling  the  motion  for 
a  new  triaL 

Error  from  City  Court  of  Sparta;  B.  W. 
Moore,  Judge. 

040m  HortoD  was  conTicteid  of  larceny, 
and  be  brings  error.    Eeyersed- 

T.  M.  Hunt  and  6.  Lee  Dickena,  botb  of 
Spartu,  for  plaintiff  in  error.  B.  L.  Merrltt, 
Sol.,  of  Sparta,  for  the  State. 

HARWELL,  X  [3]  Tbe  accusation  dmrged 
the  accused  of  tbe  larceny  of  "one  copper 
metal  syrup  pan,  of  tbe  personal  goods  of 
Gilmore  Tbomas,  Lee  Boyer,  and  Murray 
Xlarper,  in  tbe  possession  of  Gilmore  Thoii>- 
as."  The  evidMiae  on  the  trial  showed  that 
tbe  syrup  pan  was  the  Joint  property  of  Gil- 
more Tbomas,  Albert  Bojier,  and  Harry  Har- 
per, though  In  the  possession  of  Gilmoro 
Thomas.  In  a  prosecution  for  larceny  the 
ownership  of  the  property  alleged  to  bare 
been  stolen  n^ust  be  laid,  if  known,  in  some 
person  or  persons.  Baadolpb  v.  State,  16 
Ga.  App.  328,  85  S.  E.  258;  BufBugton  t. 
State,  124  Ota.  2d,  52  S.  E.  19.  Being  an  es- 
sential nllcgation,  it  must  be  provett  as  laid 
in  tbe  accusation.  In  tbe  Instant  case  there 
is  a  fatal  variance  between  tbe  allegation 
and  tbe  proof  as  to  tbe  ownership  of  tbe 
property.  Klley  v.  State,  1  Ga.  App.  651,  87 
a  E.  1031 ;    Grant  t.  State,  120  Ga.  190,  47 

5.  E.  524;  26  Cyc.  92,  102;  Parmer  t.  State, 
41  Ala.  416;  Atkins  v.  State,  44  Tex.  Cr.  R. 
281,  70  S.  W.  744.  For  this  reason  the  court 
erred  In  refusing  tbe  defendant  a  new  trial. 

[1,2]  In  tbe  second  ground  of  tbe  amend- 
ment to  tbe  motion  for  a  new  trial  it  Is  In- 
sisted that  tbe  court  erred  in  faHing  to 
idutcge  the  law  ctf  elreomstantial  evidence. 
There  was  evidence  that  tbe  syrup  pan  was 
carried  ofF  across,  tbe  field  of  tbe  defendant, 
and  that  tbe  trades  of  tbe  parties  who  car- 
ried it  off  led  to  tlic  defendant's  bouse,  and 
evidence  showing  where  the  pan  was  .torn  up 
In  the  swamp,  and  other  circumstances  con- 
necting tbe  defendant  with  tbe  commission 
Of  tbe  crime.  One  of  the  witnesses  testified 
that  tbe  defendant  told  bhn  that  he  had  had 
the  pan;  that  he  got  it  out  from  under  the 
shelter  tdmself  and  carried  It  down  across 
tbe  &ld  a  little  piece,  and.  then  w&at  back 
and  got  bis  brother;  and  be  further  testified 
that  defendant  bad  endeavored  to  get  liim  to 
swear  that  be,  tbe  defendant,  was  at  tbe  wit- 
ness' bouse  on  the  ni^at  of  tbe  larceny. 
There  being  evidence  of  a  confession,  and 
other  circumstances  connecting  defendant 
with  tbe  perpetration  of  tbe  crime,  tbe  fail- 
ure of  the  court  to  give  in  charge  the  law  of 
circumstantial  evidence  was  not  error.  Qrl- 
ner  v.  State,  121  Ga.  614,  49  S.  E.  700;  Perry 
V.  State,  110  Ga.  234,  36  S.  E.  781.  See,  also, 
Nobles  V.  State,  127  Ga.  213,  56  S.  E.  125  (5); 
Heg>vood  V.  State,  138  Ga.  274,  75  S.  E.  138 

Tbe  judgment  of  the  court  below,  overruling 
the  motion  for  a  new  trial,  is  reversed  solely 


because  of  the  fatal  variance  between  tbe  ac- 
cusation and  tbe  evidence  as  to  tbe  owner- 
slilp  of  the  property. 
Judgment  reversed. 

BBOYLES,  P.  J.,  and  BLOODWORTH,  3^ 

concur. 

BROTLBS,  P.  J.  (specially  concurring). 
It  is  with  some  reluctance  that  I  concur  In 
tbe  Judgment  reversing  the  Judgment  of  the 
lower  court  in  this  case.  I  heartily  agree 
with  Mr.  Justice  Cobb's  language  in  Thomas 
V.  State,  125  Ga.  286,  64  S.  B.  182,  that: 

"Those  who  enter  dwelling  hoqses  and  steal 
therefrom  will  not  be  permitted  to  raise  nice  and 
delicate  gaestious  as  to  tbe  title  of  tbe  article 
stolen." 

If  the  accusation  in  thia  case  had  simply 

charged  that  the  stolen  property  belongeSd 
to  Gilmore  Thomas,  this  allegation  would 
have  been  sustained  by  proof  that  tbe  prop- 
erty belonged  Jointly  to  bim  and  other  per^ 
sons,  and  was  in  his  actual  possession  or  con- 
trol when  stolen  (Waters  v.  State,  15  Ga. 
App.  342,  83  S.  E.  200,  and  autboritles  there 
dted),  or  that  it  belonged  exclusively  to  other 
persons,  if  be  had  nctual  lawful  possession 
of  It  when  the  larceny  occurred  (Wlmblsb  v. 
State,  89  Ga.  294,  15  8.  B.  826 ;  Bradley  t. 
State,  2  Ga.  App.  622,  58  S.  E.  1064).  How- 
ever, the  accusation  having  charged  that  the 
stolen  property  belonged  to  "Gilmore  Tbomas, 
Lee  Boyer,  and  Murray  Harper,  in  the  pos- 
session of  Gilmore  Thomas,"  aiAI  tbe  proof 
showing  that,  although  tbe  property  was  In 
tbe  possession  of  Gilmore  Thomas,  it  belong- 
ed to  Gilmore  Tbomas,  Albert  Boyer  and 
Harry  Harper,  I  am  forced  to  admit  that,  un- 
der the  ammon  law  (which  in  this  particular 
has  not  been  changed  by  any 'statute  of  this 
state),  this  variance  is  fatal,  and  that  the 
conviction  of  tbe  defendant  is  contrary  to 
the  law  and  tbe  evidence^ 


(21   Oa.   App.    206) 
DANIEL  V.  NIXON  ft  WRIGHT.    (No.  8562.) 
(Court  of  Appeals  of  Georgia,  Division  No.  1. 
Nov.  2,  1917.) 

(8yU<a»i$  hv  (A«  Oowrt.) 

1.  C0TTKI8   «=»180(15)— MuNiciPAi,   CoxTiTS— 

JUDOKENT  BY  DEFAULT— PUBA, 

As  the  act  of  1912,  creatine  the  city  court 
of  MUlen  (Acts  1912,  p.  245),  does  not  provide 
for  entering  judgments  of  defaolt,  or  limit  the 
time  allowed  for  the  filing  of  pleas,  and  as  tbe 
record  in  this  cage  negatives  the  idea  that  the 
judge  had  promulgated  any  rule  governing  the 
time  for  filmg  pleas,  the  unauthorized  entry  of 
"in  default,"  made  at  the  first  term,  wonld  not 
prevent  the  defendant  from  subsequently  filing 
a  plea  prior  to  final  judgment,  although  tbe 
plaintiff  could  have  taken  final  judgment  at  the 
first  term,  under  the  act  creating  the  court, 
which  permits,  but  does  not  require,  final  judg- 
ment when  no  defense  is  filed  on  the  call  of  tbe 
case  at  the  first  term. 

2.  Appeal  and  Ebbok  «=>843(4)— DistiisSAi. 
OF  Plea— Review. 

As  the  judgment  of  the  court  below  shows 
on  its  face  that  the  merits  of  the  proffered  plea 
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were  not  considered,  but  that  it  was  dismissed 
solely  on  the  ground  that  it  was  not  filed  in 
time,  this  court  will  not  now  undertake  to  de- 
termine as  to  the  merits  of  the  plea. 

Error  from  City  Court  of  Millen;  G.  C. 
Dekle,  Judge. 

Suit  by  Nison  &  Wright  against  Mrs.  Es- 
telle  P.  Daniel.  Judgment  for  plaintiff  upon 
a  directed  rerdlct,  and  defendant  brings  er- 
ror.. Eerersed. 

Nixon  &  Wright  filed  suit  against  Mrs,  Es- 
telle  P.  Daniel  on  certain  promissory  notes 
aggregLting  $3,129.75  principal,  returnable  to 
the  April  quarterly  term,  1916,  of  the  city 
court  of  Millen,  which  convened  April  17, 
1916.  No  plea  or  answer  was  filed  by  Mrs. 
Daniel  before  or  during  the  return  term  of 
the  court,  and  the*  case  was  marked  "in  de- 
fault" by  the  presiding  judge  upon  the  call 
of  the  docket,  during  the  absence  of  coun- 
sel for  the  plaintiffs  under  a  leave  from  the 
court.  The  default  entry  was  dated  April  17, 
1916.  On  May  12,  1916,  the  defendant  filed 
an  answer  with  the  clerk  of  the  court,  with- 
out first  obtaining  any  permission  from  the 
court  to  do  so,  and  the  record  shows  no  agree- 
ment with  either  the  plaintiffs  or  their  counsel 
that  the  answer  might  be  filed  at  that  time. 
At  the  next  succeeding  term  of  the  court  the 
plaintiffs,  through  their  counsel,  submitted 
a  motion  to  dismiss  the  answer,  primarily  on 
the  ground  that  it  was  not  filed  in  time  and 
In  accordance  with  the  rules  of  practice  "un- 
der the  act  creating  said  court,"  and  not  until 
after  final  judgment  could  under  the  act  have 
been  entered  up,  but  for  the  absence  of  plain- 
tiffs' attorney.  The  court  sustained  the  mo- 
tion to  strike,  holding  that  as  no  defense  had 
been  legally  filed,  it  was  not  necessary  to 
pass  upon  the  sufficiency  of  the  plea.  The 
court  then  directed  a  verdict  for  the  plain- 
tiffs for  the  amount  sued  for,  with  interest 
and  attorney's  fees,  and  upon  this  verdict, 
the  plaintiffs  entered  up  judgment.  The  act 
of  1912  (Acts  1912.  p.  245),  creating  the  city 
court  of  Millen  (section  18),  provides  as  fol- 
lows: 

"All  other  causes  and  proceedings  must  be 
brought  to  the  quarterly  term  in  like  manner 
as  suits  are  now  brought  in  the  superior  court, 
and  the  first  term  of  the  said  quarterly  session 
shall  be  the  appearance  term:  Provided,  that 
in  all  suits  brought  in  said  city  court  final  judg- 
ments may  be  had  at  the  first  term  to  which  the 
cause  is  returnable,  and  execution  issue  therein, 
unless  a  plea  or  defense  is  filed  under  the  rules 
governing  the  filing  of  pleas  or  defenses  in  the 
superior  court  at  the  time  of  the  calling  of  the 
appearance  docket,  in  which  event  the  second 
term  shall  be  the  trial  term,  except  the  trial 
may  be  had  at  the  first  term  where  the  parties 
consent.  The  judge  shall  call  the  appearance 
docket  on  the  last  day  of  each  term." 

Saffold  &  Jordan,  of  Swalnsboro,  for  plain- 
tiff in  error.  C.  Henry  &  R.  S.  Cohen,  of 
Augusta,  and  H.  J.  FuUbright,  of  Waynes- 
boro, for  defendant  In  error. 

JENKINS,  J.  (after  staUng  the  facts  as 
above;,     xnere  is   no  controversy   between 


counsel  upon  the  proposition  tbat  tbe  dty 
court  of  Millen  was  without  power  to  enter 
judgments  of  default  This  is  conceded  by 
counsel  on  both  sides.  The  provisions  of 
Civ.  Code  1910,  g  5656,  relative  to  the  opentag 
of  default  at  the  trial  term,  on  cause  shown, 
do  not  have  application  to  suits  in  those 
courts  wherein  judgment  may  be  taken  at 
the  first  term.  Jenkins  v.  Whittier  Mills 
Co.,  and  vice  versa,  93  S.  E.  530  (2);  Thur- 
mond V.  Groves  &  Co.,  126  Ga.  779,  55  S.  E, 
915.  Even  In  a  suit  where  a  default  judg- 
ment might  be  legally  entered.  It  has  been- 
held  that  where  there  was  a  failure  to  do  so. 
it  was  error,  on  the  call  of  the  case  for  trial, 
to  strike  the  plea  filed  at  a  subsequent  term 
as  being  too  late.    Glass'  v.  Allen,  141  Ga.  30, 

80  S.  E.  284:  Hall  ▼.  Tiedeman,  141  Ga.  002,. 

81  S.  E.  868  (1). 

[1]  The  judgment  of  the  trial  court  mark- 
ing the  present  case  "in  default"  being  un- 
authorized, it  seems  clear  that  the  defendant 
would  be  entitled  subsequently  to  file  her  de- 
fense, prior  to  judgment,  unless  there  was 
&ome  proylsion  in  the  act  creating  the  court, 
or,  in  the  absence  of  such  a  provision,  some 
rule  promulgated  by  the  court  itself,  limit- 
ing the  time  of  sQch  filing.  If  this  were  the 
case,  and  if  the  act  or  rule  specified  and  lim- 
ited the  time  in  which  the  plea  must  be  filed, 
effect  must  be  given  to  that  requirement,  .and 
a  plea  entered  after  the  time  so  allowed 
would  be  too  late.  Dodson  Printers'  Supply 
Co.  V.  Harris,  114  Ga.  966,  41  S.  E.  51  (2); 
Cheatham  v.  Brown-Catlett  Furniture  C!o, 
118  Ga.  420,  45  S.  B.  399;  Pitts  v.  Wheeler, 
6  Ga.  Ai^.  720,  65  S.  E.  689;  Beacham  v. 
Kea,  118  Ga.  406,  45  S.  E.  398.  There  is. 
however,  in  the  act  creating  the  court  no 
limitation  of  the  time  when  the  answer  must 
be  filed  although  the  act  does  provide  that 
if  no  defense  Is  filed  under  the  rules  govern- 
ing in  the  superior  court,  final  judgment  may 
be  taken  on  the  call  of  the  case  at  the  ap- 
pearance term.  l%e  failure  to  make  answer 
on  such  call  is  at  the  peril  of  defendant,  and 
upon  such  failure  final  judgment  may  be  en- 
tered. This  does  not  mean,  however,  that  it 
must  be  entered.  Bass  v.  Doughty,  5  Ga. 
App.  458,  460,  63  S.  B.  516.  The  record  pre- 
cludes the  assumption  made  by  the  Supreme 
Court  In  the  Beacham  Case,  supra,  that  there 
must  have  been  a  rule  of  court  so  limiting  the 
time,  since  in  this  case  tbe  motion  to  strike 
is  specifically  based  upon  the  ground  that 
the  plea  was  not  filed  within  the  time  allow- 
ed under  the  act  creating  the  court 

[2]  Judgment  might  have  been  taken  at 
the  first  term,  but,  since  it  was  not  taken 
then,  and  since,  as  Is  conceded,  the  judgment 
of  default  then  entered  was  unauthorized, 
and  since  there  is  no  law  or  rule  limiting  the 
time  when  the  plea  shall  be  filed,  but  mere- 
ly a  provision  of  law  which  renders  the  de- 
fendant liable  to  be  cut  off  by  final  judgmeut 
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at  the  first  term  if  the  plea  be  not  then  filed, 
we  think  the  court  In  this  case  should  have 
allowed  the  defendant  to  file  the  proffered 
answer,  in  order  that  its  merits  could  be 
passed  upon. 
Judgment  reversed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


<Z1  Ga.  App.  219) 

COBLEY  V.  COBB  COUNTY.  (No.  8922.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  2,  1917.) 

fSvllalus  hv  the  Court.) 

Bbidoes  <S=>43  —  Pebbonal  Injubt  —  Pboxi- 
MATE  Cause. 
Where  a  horse  approaching  a  county  bridge 
becomes  frightened  for  some  unexplained  reason, 
apart  from  any  defect  in  the  construction  of 
the  bridge  or  its  abutment,  and  escapes  from 
the  control  of  its  driver,  and,  running  away 
rapidly  and  violently,  is  crossing  the  bridge, 
when  a  bystander  intercepts  him  on  the  bridge, 
and  by  an  effort  to  stop  Uie  flight  of  the  animal 
causes  it  to  swerve  or  wheel  suddenly  to  one 
side,  and,  in  consequence,  horse,  buggy,  and  driv- 
er are  precipitated  from  the  bridge  to  the  water 
below,  the  coimty  is  not  liable,  notwithstanding 
the  bridge  is  unprotected  by  barriers,  as  the 
proximate  cause  of  the  accident  is  the  ungov- 
ernable nature  of  the  runaway  horse  and  the 
abortive  efforts  of  the  bystander  to  stop  it  The 
court  did  not  err  in  granting  a  nonsuit. 

Error  from  Superior  Court,  Cobb  County; 
W.  E.  H.  Searcy,  Jr.,  Judge. 

Suit  by  J.  T.  Corley  against  Cobb  Coun- 
ty. Judgment  of  nonsuit,  and  plaintiff 
brings  error.     Affirmed. 

J.  Glenn  Giles  and  J.  Z.  Foster,  both  of 
Marietta,  for  plaintiff  In  error.  E.  H.  Clay 
and  D.  W.  Blair,  both  of  Marietta,  for  de- 
fendant In  error. 

WADE,  C.  J.  J.  T.  Corley  brought  suit 
against  Cobb  county,  seelsing  damages  for 
personal  Injuries  to  his  wife,  and  alleged,  In 
brief :  That  on  May  26,  1914,  while  his  wife 
was  driving  a  horse  attached  to  a  buggy, 
from  her  home  on  the  "Powder  Springs  road," 
a  public  highway,  to  Marietta,  Ga.,  and  while 
descending  a  long  hill  commonly  known  as 
"Goodman  hill,"  at  a  point  about  midway 
thereof  and  about  150  yards  south  of  the 
public  bridge  which  spans  the  "2-mile 
branch,"  the  horse,  from  a  cause  unlmown 
to  the  driver,  suddenly  became  frightened, 
ran  down  the  hill,  and  continued  his  filght 
on  to  the  bridge;  that  when  the  horse  had 
nearly  reached  the  main  span  of  the  bridge 
and*  was  upon  the  south  abutment  thereof, 
running  at  great  speed  and  beyond  the  con- 
trol of  the  plalntilTs  wife,  T.  W.  Robertson, 
a  mall  carrier,  who  was  standing  on  the  west 
end  of  the  abutment  on  the  south  side  of  the 
bridge,  rehemently  and  violently  gesticulated 
at  and  towards  the  horse,  whereupon  it  sud- 
denly swerved  to  the  right,  causing  the  horse, 
buggy,  and  driver  to  be  thrown  off  the  abut- 


ment, a  distance  of  9  feet,  to  the  water  be- 
low. The  plaintiff  alleged  negligence  on  the 
part  of  the  county  in  not  having  the  bridge 
or  abutment  properly  protected  by  guard 
rails,  banisters,  railing,  or  other  means  of 
protecldon,  and  insisted  that  this  negligence 
was  the  proximate  cause  of  the  injuries  re- 
ceived by  his  wife.  At  the  conclusion  of  the 
evidence  Introduced  in  behalf  of  the  plaintiff, 
the  court  granted  a  nonsuit,  and  to  this  rul^ 
ing,  as  well  as  to  several  rulings  of  the  court 
in  rejecting  certain  proffered  testimony,  the 
plaintiff  excepts. 

It  will  be  observed  that  the  plaintiff's  cause 
of  action  Is  grounded  solely  upon  the  pwfljosl- 
tion  that  the  defendant  was  negligent  in  not 
having  its  bridge  properly  protected  by  guard 
rails  or  other  means  of  protection,  and  that 
this  negligence  was  the  direct,  proximate 
cause  of  the  injuries  sustained  by  his  wife. 
Without  entering  into  any  lengthy  disser- 
tation on  the  subject  of  proximate  cause.  It 
is  enough  to  say  that  whether  the  negligence 
of  the  county  (if  it  was  guilty  of  any  negli- 
gence at  all)  was  the  proximate  cause  of  the 
Injuries  would  generally  be  a  question  for  the 
Jury;  but  where  all  the  evidence  In  behalf 
of  the  plaintiff  clearly  shows  that  the  in- 
juries complained  of  were  not  the  natural 
or  proximate  result  of  the  defendant's  con- 
duct, negligence,  or  breach  of  duty,  but  re- 
sulted through  an  Independent  agency  or 
agencies,  not  Involved  or  brought  into  play 
by  the  defendant,  no  recovery  would  be  au- 
thorized on  this  ground. 

As  we  view  this  case,  the  alleged  negligence 
on  the  part  of  the  defendant  In  falling  to 
properly  protect  the  bridge  with  guard  rails 
or  banisters  was  not  the  proximate  cause  of 
the  injuries  sustained;  but,  to  the  contrary, 
said  Injuries  were  the  natural  and  proximate 
result  of  two  Independent  causfes,  not  In  any 
way  related  to  the  alleged  negligence  of  the 
defendant.  The  two  causes  which  brought 
about  the  Injuries  complained  of  were:  (1) 
The  wild,  ungovernable  conduct  of  the  horse 
in  Its  mad  flight  down  the  bill,  and  (2)  the 
acts  of  one  Robertson  in  trying  to  stop  the 
runaway  animal,  which  caused  it  to  swerve 
or  wheel  sharply  to  one  side  and  off  the 
bridge;  the  former  being,  in  our  opinion,  the 
primary  cause,  and  the  latter  the  secondary 
contributing  cause,  and  the  two  causes,  con- 
sidered together,  being  the  direct,  proximate 
cause  of  the  Injuries  for  which  damages  are 
now  sought.  Without  ^ther  of  these  causes 
the  catastrophe  would  not  have  occurred. 
Had  the  horse  been  under  the  control  of  Its 
driver,  they  would  have  passed  over  the  small 
stream  in  entire  safety — either  by  way  of 
the  ford  or  over  the  bridge.  So,  too,  notwlth- 
standint?  that  the  horse  was  running  away 
and  entirely  beyond  the  control  of  Its  driver, 
they  woujd  nevertheless  have  passed  over  the 
bridge  in  safety  but  for  the  acts  of  Robert- 
son in  vehemently  and  violently  gestlculat- 
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Ing  at  and  towards  the  then  wild  and  nn- 
manageable  animal.  As  to  the  nature  and 
conduct  of  the  horse  (the  primary  cause)  Just 
prior  to  and  at  the  time  of  the  injury,  the 
uncontradicted  evidence  of  the  driver  there- 
of is: 

"I  was  going  down  that  long  hill  the  other 
side  of  the  branch,  and  all  of  a  sudden  the  horse 
became  frightened  at  something;  I  don't  know 
what.  I  wasn't  noticing  him  particularly,  and 
did  not  see  anything  for  him  to  get  frightened 
at.  I  was  just  driving  along  singing.  When 
he  [the  horse]  became  frightened  he  began  to 
run,  and  continued  to  run,  and  got  faster  and 
faster.  He  started  pretty  fast  He  began  to 
run  half  way  up  that  long  hill.  •  •  •  If  I 
could  have  controlled  my  horse  when  I  got  down 
there  I  had  two  ways  of  crossing  the  branch, 
either  drive  through  the  branch  below  the  bridge, 
or  drive  over  the  bridge.  I  could  not  control 
my  horse;  he  was  entirely  beyond  my  control. 
I  coald  not  control  him  at  all,  although  I  did 
make  the  effort  to  control  him  and  turn  him. 
I  put  all  my  strength  against  him,  and  it  made 
no  impression  on  him  at  all." 

It  will  be  observed,  from  the  testimony  of 
tbls  witness,  that  the  horse,  which  she  was 
attempting  to  drive,  "was  entirely  beyond 
ber  control,"  and  that  bad  the  animal  been 
manageable  she  could  at  ber  pleasure  bave 
crossed  the  stream,  eltber  by  driving  through 
the  branch  below  tbe  bridge  or  over  the 
bridge.  It  Is  obvious,  therefore,  that  since 
tbe  borse  was  "entirely  beyond  tbe  control" 
of  Its  driver,  she  was  prevented  from  exer- 
cising reasonable  care  or  any  degree  of  pm- 
dence  whatever.  The  accidental  fall  of  the 
borse  and  buggy  In  which  she  was  riding 
was  a  personal  misfortune,  the  direct  con- 
sequences of  which  must  be  borne  by  the 
plalntlfT.  County  authorities  do  not  owe  the 
general  traveling  public  any  duty  to  make 
their  highways  safe  for  unmanageable  run- 
away horses.  If  this  were  not  so,  county  au- 
thorities would  he  required  to  exercise  ex- 
traordinary, rather  than  ordinary,  care  to 
prevent  Injuries  on  their  highways  or  public 
roads.  The  duty  of  the  county  is  to  -exercise 
ordinary  care  to  make  Its  public  roads  rea- 
sonably safe  for  reasonably  safe  road  ani- 
mals. In  other  words,  the  defendant's  duty 
was  simply  to  provide  for  tbe  usual  and  or- 
dinary risks  of  the  travel.  In  Stamps  v. 
Newton  County,  8  Ga.  App.  229,  68  S.  E.  947, 
It  is  held: 

"It  is  the  duty  of  the  proper  county  authori- 
ties to  construct  and  maintain  bridges  across 
streams  In  a  workmanlike  and  proper  manner, 
so  that  any  person  may  use  them  with  safety,  in 
ordinary  travel,  but  this  duty  is  not  one  of  ex- 
traordinary care  and  diligence,  nor  does  its  ex- 
ercise extend  to  extraordinary  occasions,  beyond 
the  ken  of  general  experience.  The  law  does  not 
make  the  county  authorities  insurers  of  the  safe- 
ty of  any  of  those  who  use  bridges." 

In  87  Cyc.  p.  292,  It  is  said: 

"A  lack  of  railing  twmmonly  gives  no  right  of 
action  to  tbe  owner  of  a  horse  running  away  or 
beyond  the  control  of  the  driver." 

In  Thubron  v.  Dravo  Contracting  Co.,  238 
Pa.  443,  86  AtL  292,  44  L.,  R.  A.  (N.  S.)  699, 
Ann.  Cas.  1914C,  262,  tbe  Pennsylvania  Su- 
preme Court  said: 


"We  have  uniformly  held  that  dangers  which  a 
runaway  horse  may  encounter  in  his  erratic 
course  are  not  such  as  the  municipality  is  bound 
to  provide  against;  its  duty  in  this  respect  be- 
ing measured  alone  by  reasonable  regard  for 
the  safety  of  the  ordinary  traveler,  himself  exer- 
cising reasonable  care  and  prudence.  When- 
ever in  any  of  our  cases  a  municipality  has  been 
held  liable  for  damages  resulting  through  a 
frightened  borse,  it  has  appeared  as  a  bict  that 
the  horse  took  fright  at  a  point  on  the  highway 
where  it  was  in  unsafe  condition,  and  the  dis- 
aster followed  as  an  immediate  consequence. 
There  is  a  clear  distinction  between  cases  of 
this  character  and  cases  like  tbe  one  we  are  now 
dealing  witli,  and  nowhere  is'  this  distinction 
more  clearly  recognized  and  explained  than  in 
Schaeffer  v.  Jackson  Tp.  [150  Pac.  145,  24  AtL 
629,  18  L.  R.  A.  100,  80  Am.  St  Rep.  792]. 
Heydrick,  J.,  delivering  the  opinion,  there  says: 
'It  is  a  general  rule  as  well  settled  as  anything 
in  the  law  of  negligence  that  a  man  is  respond- 
ble  for  such  consequences  of  his  fault  as  are 
natural  or  probable,  and  might  therefore  be  seen 
by  ordinary  forecast;  but  if  his  fault  happens 
to  concur  with  something  extraordinary,  and 
therefore  not  likely  to  be  foreseen,  be  will  not 
be  answerable  for  the  extraordinary  result." 

Again,  In  EUelter  v.  City  of  MUwankee, 
121  Wis.  86,  98  N.  W.  934,  66  U  R.  A.  915, 
106  Am.  St  Rep.  1027,  2  Ann.  Cas.  p.  178,  it 
was  held: 

"The  rule  was  clearly  established  in  Massachn- 
setts  and  Maine  that  such  liability  of  munici- 
palities is  special  and  statutory;  that  only 
where  the  defect  in  tbe  highway  is  the  sole, 
proximate  cause  of  the  injury  is  such  liability 
imposed,  and  that  if  there  concurs  therewith  an- 
other proximate  cause,  for  which  the  munici- 
pality is  not  responsible,  there  is  no  liabOity: 
and  that  the  running  away  of  a  horse  is  such 
independent  cause,  unless  itself  produced  by 
fault  of  the  town.  The  principle  is  also  oth- 
erwise stated  that  by  the  statute  municipalities 
are-  only  made  liable  to  those  using  the  high- 
way in  the  ordinary  manner  for  purposes  of 
travel,  and  that  a  runaway  team  is  not  within 
that  use." 

See,  also,  Klngsley  v.  Bloomlngdale  Tp..  109 
Mich.  340,  67  N.  W.  333;  Glasler  v.  Hebron, 
131  N.  Y.  447,  30  N.  E.  239;  Waller  v.  He- 
bron, 6  App.  Dlv.  577,  39  N.  T.  Snpp.  381; 
Lane  v.  Wheeler,  35  Hun  (N.  Y.)  606. 

As  to  the  acts  of  Robertson  in  trying  to 
stop  the  runaway  borse  (the  secondary  con- 
tributing cause),  tbe  driver  thereof  testi- 
fied: 

"At  the  time  this  injury  occurred,  had  not 
Mr.  Robertson  interfered  With  niy  horse,  I  don't 
think  my  buggy  would  have  run  off  of  that 
abutment.  I  had  a  dear  way  over  the  bridge, 
because  Mr.  Robertson  was  over  on  the  other 
side— over  on  the  west  side — and  my  horse  was 
coming  straight  down  the  road.  Had  the  horse 
kept  straight  in  the  track  the  way  he  was  go- 
ing, without  swerving,  he  certainly  would  have 
gone  across,  for  the  way  was  open  across  that 
bridge.  At  the  time  the  wheel  ran  off,  the  horse 
seemed  to  me  to  he  flying.  I  don't  know  how  far 
off  of  the  abutment  the  wheel  went  •  •  • 
Tbe  horse  turned  to  the  right  as  he  approached 
Mr.  Robertson,  and  as  he  was  passing  him  he 
swerved  right  around  that  way;  that  was  to 
my  right  *  •  •  I  was  coming  towards 
town,  and  the  horse  swerved  to  my  right  nat- 
urally because  Mr.  Robertson  was  on  the  other 
side,  yon  see,  and  he  swerved  around  to  get  out 
of  the  way  of  him.  •  •  •  When  I  saw  Mr. 
Robertson  gesticulating  at  my  horse,  I  knew  the 
horse  would  swerve  around,  and  knew  that  tbe 
embankment  was  there,  and  that  waa  the  reason 
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I  made  tlie  effort  to  keep  the  horse  from  swerv- 
ing around  Mr.  Robertson.  •  •  *  I  don't 
think  when  I  used  my  left  hand  to  motion  to 
Mr.  Bobertson  that  I  then  let  that  line  slack  so 
that  I  would  be  pulling  more  on  the  right-hand 
line  than  I  was  on  the  left-band  line.  I  don't 
know  about  that.  I  just  had  both  of  them  in  my 
hands,  yon  know,  and  motioned  him,  and  it  was 
all  done  so  quickly.  I  had  no  control  over  the 
horse  at  all;  it  wasn't  paying  any  attention 
to  me." 

From  the  testimony  hereinbefore  set  forth, 
it  Is  evident  that  the  escape  of  the  horse  from 
the  control  of  the  party  in  charge,  and  the 
^orts  of  Robertson  to  stop  the  flii^  of  said 
horse,  constituted  the  efficient,  direct,  and 
proximate  cause  of  the  injuries  complained 
of,  for  which  no  responsibility  rested  on  tha 
defendant  Or  to  state  it  differently,  the 
blind  violence  of  the  animal,  acting  wlthoat 
guidance  or  direction,  became,  in  the  course 
and  order  of  incidents  which  ensued,  the 
controlling  and  proslmate  cause  of  the  inju- 
ries Inflicted  by  the  fall  from  the  bridge. 
The  court  did  not,  therefore,  err  In  nonsuit- 
ing the  case. 

None  of  the  Georgia  cases  cited  by  able 
counsel  for  the  plaintiff  in  error  are  in  con- 
flict with  anything  here  decided,  since  tn 
those  cases  which  dealt  with  injuries  on 
abutments  or  bridges  without  banisters,  re- 
sulting from  fright,  the  animal  has  taken 
fright  on  the  bridge  or  abutment,  or  the 
construction  of  the  bridge  or  its  abutment 
caused  the  fright,  and  the  Injury  followed  as 
an  immediate  consequenqe  of  the  fright  at 
the  place  alleged  to  be  defective. 
.  The  plalntur  in  error  insists.  In  two  other 
exceptions,  that  the  court  erred  In  rejecting 
certain  proffered  testimony.  In  disiioslng  of 
these  exceptions  we  do  not  deem  It  neces- 
sary to  do  more  than  say  that  had  this  testi- 
mony been  admitted,  it  would  not  have  so 
materially  aided  the  plalntUTs  case  as  to 
change  our  afllrmance  of  the  nonsuit;  and 
therefore,  if  the  refusal  of  the  court  to  admit 
It  was  error  at  all,  the  error  was  liarm- 


Jndgment  affirmed. 

JENKINS  and  LUKB,  JJ.,  concur. 

(U    Gs.    Apn.   1«) 

SIMERLY    V.    BROOKS.      (No.    8582.) 
<Coart  of  Appeals  of  Georgia,  Division  No.  1. 
Nov.  1,  1917.)     . 

(Bvllaiu*  by  iht  Court.} 

1.  GABNISRMEN-r    ie=»243— SUMTY   ON    BOHD— 

Attack  upon  Judgment. 
A  surety  upon  a  bond  dissolviiig  a  gamidi- 
ment  may  b^  affidavit  of  illegality  sucoeaBfaUy 
attack  the  judgment  rendered  against  him  as 
•ucb  surety  by  alleging  and  proving  that  it  was 
rendered  without  tibe  introduction  of  the  judg- 
ment against  the  garnishee.  Smith  v.  E^nedy, 
125  Oa.  830.  54  S.  E.  731. 

2.  Gabnisbment  «=»24d— JuDomnT  on  Bonn 
— OoNomoN  Pbecedent. 

Before  judgment  can  be  rendered  upon  a 
bond  disaotving  a  garnisbmeat,  two  prior  judg-  i 


ments  must  have  been  rendered:  first,  a  judg- 
ment in  the  main  action;  and,  second,  a  judg- 
ment declaring  the  money  or  property  subject. 
National  Surety  Oo.  v.  Medlock,  2  Qa.  App. 
669,  58  S.  E.  1131;  Middleton  v.  Johnson,  19 
Ga.  App.  478,  91  S.  B.  785. 

3.   SxrSTAININO    PETITIOR   rOB   OBBTIOBAm. 

Upon  the  petition  for  certiorari  and  answer 
thereto,  it  was  not  error  for  the  court  to  sustain 
the  certiorari. 

Error  from  Superior  Court,  Muscogee 
C!ounty;  G.  H.  Howard,  Judge. 

Action  between  J.  H.  Simerly  and  Z.  A. 
Brooks.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

W.  H.  McOrory,  H.  0.  Cameron,  and  J.  B.  ■ 
Chapman,  all  of  Columbus,  for  plaintiff  in  er- 
ror.   Ed.  Wohlwender,  of  Columbus,  for  de> 
fendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

WAOB,  a  J.,  and  JENKH^,  J.,  ooncor. 


(a    Oa.    App.    1S7) 
KERSEY    T.    McGOWAN    UNDERTAKING 
CO.    (No.  8367.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 
Nov.  1,  1917.) 

(BvUabM  hy  (A«  Court.} 

Fbaudb,  Statute  or  «=»15S(4)— Pbomisb  CO 
Pat  Debt  or  ANorHjcBr-OBiozNAi,  Undbb- 

TAKING— EVIDENCE. 

The  controlling  question  in  this  case  is 
whether  Kersey's  contract  was  an  original  un- 
dertaking or  was  a  contract  of  suretyship, 
which,  under  the  statute  of  frauds,  must  Itave 
been  m  writing  to  be  enforceable.  Civ.  Code 
1910,  g  3222  (2).  Upon  this  question  the  plain- 
tiff's representative  testified:  "My  recollection 
is  that  W.  M.  Kersey  said  for  me  to  let  Tay- 
lor have  the  coffin  and  dress,  and  be  would  see 
that  I  got  my  money.  *  *  *  /  charged  the 
account  to  J.  S.  Ta/ylor  and  W.  M.  Keriey,  and 
I  am  looking  to  hotK  of  tlietn  for  the  money. 
[ItaUcs  ours.]  *  *  *  In  a  sutwequent  conver- 
sation l)etween  me  and  Kersey,  in  the  presence 
of  J.  B.  Hunter,  Kersey  said:  'I  did  not  tell  you 
I  would  pay  for  the  goods;  I  told  you  I  would 
see  that  yon  got  your  money.' "  As  to  the 
negotiations  at  the  time  the  credit  was  extend- 
ed. Kersey  testified:  "I  then  stated  that  I 
wot^ld  keep  in  behind  J.  S.  Taylor  and  make 
him  pay  so  much  each  month,  and  I  would  see 
that  the  McGowan  Undertaking  Company  got 
its  money."  The  suit  was  against  Taylor  and 
Kersey  jointly.  Under  this  evidence,  the  jury 
were  not  authorized  to  find  that  Kersey's  con- 
tract was  an  original  undertaking;  that  is, 
that  the  debt  sued  for  was  the  sole  undertaking 
of  Kersey.  Baldwin  v.  Hiers,  73  Ga,  739(1); 
Maddox  v.  Pierce,  74  Ga.  838;  Cruse  v.  Foster 
&  Estes,  76  Ga.  723;  Crowder  v.  Keys,  91  Oa. 
180,  16  S.  E.  986;  Cordray  v.  James,  19  Ga. 
App.  156,  91  S.  E.  239  (2).  It  was,  therefore, 
error  to  overrule  the  certiorari  sued  out  by 
Kersey. 

Error  from  Superior  Court,  Brooks  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Action  by  the  McGowan  Undertaking  Com- 
pany against  W.  M.  Kersey  and  J.  S.  Taylor- 
Judgment  for  plaintiff,  certiorari  by  defend- 
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Jtnt  Kersey  overruled,  and  he  brings  error. 
Reversed. 

Bennet  &  Harrell,  of  Quitman,  for  plaintiff 
In  error.  Branch  &  Snow,  of  Quitman,  for 
defendant  In  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C.  J.,  and  JENKINS,  J.,  concur. 

m   Oa.    App.    167) 

PliANTBRS'  FERTILIZER  CO.  v.  SMITH. 

(No.  8531.) 

(Court  of  Api>eal8  of  Georgia,  Division  Na  1. 

Nov.  1,  1917.) 

(Syllalut  Iff  the  Court.) 

1.  Cebtiobabi  «=360— Coubtb  <&=»1S9(1)  — 
Cumulative  Remedies— Motion  fob  New 
Tbialt— Dismissal. 

The  making  of  an  oral  motion  for  a  new 
trial  in  the  municipal  court  of  the  city  of 
Macon,  as  I>rovided  for  by  the  act  of  1913 
(Laws  1913,  p.  25^,  is  a  cumulative  remedy, 
and  does  not  defeat  the  riKht  ■  of  certiorari. 
Johnson  v.  James,  19  Ga.App.  118,  91  S.  E.  220. 

2.  DisuissAi.  OF  Wbit  of  Cebtiobabi. 

For  none  pt  the  reasons  assigned  was  it 
proper  to  dismiss  the  writ  of  certiorari  without 
hearing  the  merits  of  the  same  as  shown  by  the 
petition  and  the  answer  thereto. 

Error  from  Suiierlor  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  between  the  Planters'  Fertilizer 
Company  and  E.  D.  Smith.  Judgment  for 
the  latter,  writ  of  certiorari  dismissed,  and 
the  former  brings  error.    Reversed. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozler,  all  of  Macon,  for  plaintiff 
in  error.  Walter  De  Fore  and  Jas.  C.  Estes, 
both  of  Macon,  for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

WADE,  C  J.,  and  JENKINS,  J.,  concur. 


(21   Ga.    App.    U9) 

HARRELL  et  al.  v.  FIRST  NAT.  BANK  OF 

EASTMAN.    (No.  8456.) 

tCourt  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  1,  1917.) 

(SvVabn*  ty  the  Court.) 

MoBTOAOES  iS=307— Payment  ®=»24— Extin- 
QuiSHME.vp— Substitution  of  Notes. 
J.  F.,  W.  L.,  and  J.  W.  Harrell  were  the 
owners  of  certain  personal  property,  and  ex- 
ecuted a  mortgage  thereon  to  the  First  Na- 
tional Bank  oi  Eastman,  in  order  to  secure 
promissory  notes  made  by  them  to  it  Sub- 
sequently the  property  was  sold  by  its  owners 
to  Cooper  and  Hardy,  who,  by  the  terms  of  the 
sale,  agreed  to  assume  liability  for  the  debt 
due  the  bank  and  secured  by  the  mortgage;  it 
being  further  agreed  that  the  title  was  to  re- 
main in  the  vendors  until  payment  of  the  pur- 
chase money.  Cooper  and  Hardy  executed 
their  notes  to  the  bank  for  the  debt  covered  by 
the  Harrell  notes,  the  latter  being  surrendered 
by  the  bank  and  accepted  by  the  Harrells  with 
the  following  entry  indorsed  thereon:  "This 
note  is  satisfied  so  far  as  .1.  F.  Harrell,  W.  L. 
Harrell,  and  J.  W.  Harrell,  Jr.,  are  concerned, 
except  that  the  mortgage  on  the  bottling  plant 


is  held  as  security  for  notes  of  Cooper  and 
Hardy,  purchasers  of  the  said  plant,  whidi  said 
Cooper  and  Hardy  notes  represent  balance  doe 
under  said  mortgage."  The  mortgage  held  by 
the  bank  securing  the  Harrell  notes  was  not 
surrendered,  but  was  retained.'  The  bank  sub- 
sequently foreclosed  the  mortgage  executed  by 
the  Harrells,  who  filed  an  afiBdavit  of  illegality, 
setting  up  that  the  substitution  of  their  orig- 
inal notes  operated  as  payment  thereof,  so  a» 
to  void  the  mortgage  given  to  secure  the  pay- 
ment of  the  notes.  The  case  was  tried  by  the 
presiding  judge,  on  an  agreed  statement  of 
facts,  and  be  rendered  judgment  allowing  the 
foreclosure  to  proceed.  Held,  tbe  judgment  was 
not  erroneous.  While  it  is  true  that  a  mortgage 
can  have  no  existence  apart  from  the  debt  wtucb 
it  is  given  to  secure  (Civ.  Code  1010,  H  3256, 
3257:  Walker  v.  Neil,  117  Ga.  733.  740.  45  S. 
E.  3S7),  it  is  a  well-settled  rule  of  law  that  the 
intention  of  the  parties  is  controlling  as  t» 
whether  or  not,  when  one  note  is  given  in  sub- 
stitution of  another,  the  substituted  note  Is  to 
operate  in  extinguishment  of  the  original  debt 
(Civ.  Code  1910,  %  4314;  Norton  v.  Paragon 
Oil  Can  Co.,  98  Ga.  470,  25  S.  E.  501;  Hohnes 
V.  Longston  &  Woodson,  110  Ga.  861  VS\,  870. 
36  S.  B.  251;  Carlton  Supply  Co.  v.  Battle, 
142  Ga.  605.  83  S.  E.  225,  L.  R.  A.  1916A, 
926);  and  where,  as  in  this  case,  it  clearly  ap- 
pears, by  the  express  exception  contained  in  the 
written  agreement,  that  the  satisfaction  of  the 
original  note  was  conditioned  upon  the  reten- 
tion of  the  mortgage  as  a  valid  lien,  such  a  sub- 
stitution would  not  operate  in  extinguishment 
of  the  mortgage  (5  R.  C.  L.  45C,  note  6.  and 
note  10;  27  Cyc.  1404,  1412:  Hilliard  on 
Mortgages  [2d  Ed.]  vol.  1,  p.  448  [4],  (5].  [61 
et  seq.). 

Error  from  Superior  Court,  Irwin  (JoTinty; 
W.  F.  George,  Judge. 

Foreclosure  proceeding  by  the  First  Nation- 
al Bank  of  Eastman  against  J.  F.  Harrell  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Afilrmed. 

M,  B.  Cannon,  of  Abbeville,  and  Quincey  & 
Rice,  of  Ocilla,  for  plaintiffs  In  error.  J.  H. 
Milner,  of  Eastman,  for  defendant  in  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(n  Ga.  App.   leiii 
GOOD  ROADS  MACHINERY  CO.  v.  W.  A. 

NEAL  4  SON.    (No.  8490.) 

(Court  of  Appeals  of  Georgia,  Division  Nol  1. 

Nov.  1,  1917.) 

(Syllahua  hy  the  Court.) 

1.  Statdtobt  Essentials  of  "Contbact." 

"To  constitute  a  valid  contract,  there  most 
be  parties  able,  to  contract,  a  consideration  mov- 
ing to  the  contract,  the  assent  of  the  parties  to 
the  terms  of  the  contract,  and  a  subject-matter 
upon  which  it  can  operate."  Civ.  Code  1910, 
§  4222. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
tract.] 

2.  Sales  $=>23(4),  51— Contbact^-Offkb  and 
Acceptance— Ratification. 

In  order  for  a  contract  of  purchase  to  be- 
come effective  when  entered  into  by  corre- 
spondence through  the  mails,  the  otter  to  buy 
must  be  accepted  by  tbe  seller  unequivocally,  un- 
conditionally, and  without  variance  of  any  sort, 
so  that  the  minds  of  the  parties  shall  me«t  and 
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assent  to  the  aiimc  thing  in  the  game  sense. 
Robinson  v.  Weller.  81  Ga.  704,  8  S.  E.  447. 
If  the  terms  of  purchase  as  executed  by  the 
buyer  are  varied,  the  seller  is  privileged  to  repu- 
-diate  the  contract  in  its  entirety ;  but  a  ratifi- 
cation of  a  part  of  the  executed  contract  so 
varied  is  a  ratification  of  the  whole,  and  the 
-contract  as  so  altered  becomes  binding  in  its 
■entirety  upon  each  of  the  parties  thereto.  Hun- 
ter V.  Stembridge,  17  Ga.  24S  (1),  247;  Bar- 
clay V.  Hopkins,  59  Ga.  562,  5C0 ;  Howard  v. 
Cassels,  105  Ga.  412,  418,  31  S.  E.  562,  70 
Am.  St.  Rep.  44. 

3.  CONTRACTB  "©=9153— CONBTKUCTION  OF  COW- 

TEACT — Statute. 
When  it  is  possible  to  do  so  without  con- 
travening any  rule  of  law,  the  courts  will  con- 
etroe  a  contract  as  binding  on  both  the  parties, 
where,  from  the  language  of  the  contract,  the 
conduct  of  the  parties,  and  all  fhe  attendant 
circumstances,  it  appears  that  the  intention  of 
the  parties  was  that  both  should  be  bound  by 
the  sale,  and  substantial  justice  requires  that 
the  contract  be  given  effect  Civ.  Code  1910, 
8  4268(3) ;  Mill  Wood  &  Coal  Co.  v.  Flint  River 
Cypress  Co.,  16  Ga.  App.  036  (1),  637,  85  S.  E. 
843;  Mutual  Life  Ins.  Co.  v.  Burden,  9  Ga. 
App.  797(3),  800,  72  S.  E.  295. 

4.  Sates  4S=>476  —  Conditionai,  Salk  —  Be- 
TUBN  OF  Goods — Opton. 

Under  a  contract  of  conditional  sale,  pro- 
viding that  if  default  should  be  made  in  pay- 
ment the  vendee  is  to  return  the  property  to  the 
seller,  the  former  has  not  the  right  to  return 
the  goods  upon  the  condition  being  broken.  Up- 
on such  default  by  the  vendee  the  seller  has  an 
option  to  demand  return  of  the  property,  and 
the  vendee  has  a  doty  to  deliver  It  upon  de- 
mand. Fihiay  v.  Ludden  &  Bates  Southern 
Music  House,  105  Ga.  264,  31  S.  E.  180(2). 
6.  Fbauds,  Statute  of  <s=»111,  139(6)— Sales 
<S=»199— Sale  of  Goods— Writing. 
Where  the  contract  involved  is  one  that 
ia  covered  by  the  statute  of  frauds,  the  complete 
contract,  including  an  adequate  description  of 
the  property  purchased,  must  be  in  writing. 
But  where  the  contract  has  been  fully  executed, 
the  statute  of  frauds  does  not  apply.  Civ.  Code 
1910,  I  3222  (7).  And  where  the  terms  of  the 
sale  are  agreed  upon  and  the  bargain  struck,  and 
everything  that  the  seller  has  to  do  with  the 
goods  is  completed,  the  contract  of  sale  be- 
comes absolute  and  the  property  rests  in  the 
buyer.  Wholesale  Mercantile  Co.  v.  Jackson, 
2  Ga.  App.  776,  782,  59  S.  E.  106,  quoting  2 
Kent's  Com.  491.  However,  the  writing  will  it- 
self furnish  sufficient  description  of  the  prop- 
erty purchased,  when  it  serves  to  separate  it 
from  the  mass  or  gives  such  description  as  will 
render  it  capable  of  identification.  Hunting- 
ton V.  Chisholm,  61  Ga.  270,  271.  See,  also, 
Thomas  Furniture  Co.  v.  Furniture  Co.,  120 
<3a.  879,  48  S.  E.  333. 

Error  frtwa  Superior  Cotirt,  Pulton  County; 
3.  T.  Pendleton,  Judge. 

Action  by  the  Good  Roads-  Machinery  Com- 
pany against  W.  A.  Neal  &  Son.  Judgment 
for  defendants  dismissing  the  action,  and 
plaintiff  brings  error.    Reversed. 

Tills  action  was  brought  by  the  Good  Roads 
Machinery  Company  against  a  partnership 
composed  of  W.  A.  Neal,  Sr.,  and  W.  A. 
Neal,  Jr.,  based  on  a  contract  for  the  pur- 
diase  of  certain  machinery  evidenced  by  four 
letters  embodied  in  plaintiff's  petition.  An 
oral  motion  by  defendants  to  dismiss  the  ac- 
ti<m,  on  the  ground  that  no  cause  of  action 
was  set  forth,  was  granted.     This-  order  of 


dismissal  Is  the  sole   error   complained   of. 
The  letters  referred  to  are  as  follows: 

128  Marietta  St,  Atlanta,  Ga.,  Jan.  24,  1911. 
The  Goods  Roads  Machinery  Co.,  Kennett 
Square,  Pa.— Gentlemen:  In  re  St  Lucie  Coun- 
ty, Fla.,  Claim.  We  have  Mr.  Phillips'  letter 
of  December  27th,  in  reference  to  above  claim. 
We  have  been  delaying  answering  this  letter, 
hoping  that  we  would  be  able  to  have  a  per- 
sonal conference  with  the  Port  Huron  people,' 
and  in  this  way  get  them  to  make  some  conces- 
sion toward  taking  the  machinery  back.  We 
have  not  t>een  favored  with  this  conference  up 
to  this  time,  and  we  do  not  believe  now  that 
any  good  would  come  from  the  conference  any 
way  for  the  reason  that  the  Port  Huron  people 
are  reorganizing  their  company,  having  replaced 
Mr.  Peavy,  former  general  manager,  with  a 
new  man,  and  we  don't  believe  we  would  be 
able  to  reach  the  Port  Huron  people  upon  any 
proposition  whatever  looking  to  the  taking  back 
erf  the  machinery  and  allowing  anything  for  it. 
We  also  have  Mr.  Phillips'  letter  of  20th  inst, 
the  latter  part  of  which  refers  to  the  St  Lucie 
county  notes.  Xou  ask  that  we  return  the  war- 
rants to  your  office,  and  that  you  will  have 
them  looked  after  by  your  collector  and  at  our 
expense.  Of  course  we  can  and  will  return 
the  notes  whenever  yon  say  so,  but  ask  that  you 
give  us  another  opportunity  to  see  what  can  be 
done  toward  settling  tlie  matter  ourselves.  We 
are  sure  that  we  can  get  it  adjusted  much  bet- 
ter than  you  can.  Wo  are  making  an  appoint- 
ment with  these  people  for  February  15th,  and 
are  writing  them  by  this  mail  for  a  fuU  meet- 
ing of  the  board.  Now,  the  proposition  that  we 
want  to  make  to  yon  and  to  the  St.  Lucie  coun- 
ty people  is  this:  We  will  be  forced  to  make 
these  people  some  kind  of  a  concession.  They 
will  not  pay  the  whole  amount  unless  we  help 
them  dispose  of  the  machinery  in  some  way,  ad 
they  consider  the  machinery  absolutely  worth- 
less; and  we  must  say,  from  their  inability  to 
manage  this  kind  of  machinery,  we  fully  agree 
that  it  is  absolutely  worthless  to  tbem.  How- 
ever, we  built  one-half  mile  of  road  with  it,  and 
did  it  well,  but  they  are  not  able  to  handle  it  as- 
we  did.  Now,  we  believe  we  can  get  these  pe«K 
pie  to  pay  the  full  amount  of  your  claim,  which 
is  covered  by  three  warrants,  by  allowing  them 
$2,000  for  the  machinery  and  taking  it  back, 
and  if  you  will  consent  to  this,  we  will  take  the 
machinery  at  $2,000  and  pay  yon  6  per  cent 
Interest  on  same  from  time  we  make  settlement 
with  them.  We  will  ship  the  machinery  to  At- 
lanta, repaint  and  overhaul  it  and  put  it  in  our 
warehouse,  and  will  guarantee  to  pay  you  the 
$2,000  within  12  months,  with  6  per  cent,  in- 
terest, and  if  we  fail  to  do  this,  we  will  turd 
the  machinery  over  to  yon.  It  is  going  to  cost 
us  at  least  $500  to  load  the  machinery  and  de- 
liver it  in  Atlanta,  besides  $200  or  $300  to 
overhaul  it  and  put  it  in  good  condition  to  be 
sold;  the  machinery  to  be  your  property  until 
you  receive  the  $2,000  from  us.  Now,  we  be- 
lieve that  we  can  make  this  settlement  with 
these  people ;  and  if  you  agree  with  us  and 
are  willing  to  accept  this  proposition,  kindly 
mail  us  the  other  warrant,  and  we  will  meet 
the  board  on  February  15th  and  endeavor  to 
get  the  whole  matter  in  shape.  Tours  truly, 
W.  A.  Nenl  &  Son,  per  W.  A.  Neal. 

Kennett  Square,  Pa.,  Jan.  27,  1911.  W.  A. 
Neal  &  Son,  Atlanta,  Ga.— Gentlemen:  Re  St. 
Lucie,  Florida,  Claim.  Replying  to  your  favor 
of  the  24th,  are  we  to  understand  from  what  you 
have  written  that  the  Port  Huron  Company 
will  not  stand  behind  their  guarantee?  Is  there 
any  reason  that  you  know  of  why  we  should 
suffer  loss  by  reason  of  your  taking  back  any 
part  of  the  St.  Lucie  county  machinery  that 
we  were  not  interested  in  the  manufacture  of? 
We   understood    that   the   Port   Huron   people 
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were  reorganizing  their  business,  but  we  have 
not  heard  why  they  are  replacing  Mr.  Peary 
with  another  manager,  and  will  be  much  inter- 
ested in  having  you  advise  us  why  they  seam 
to  have  to  think  it  necessary  to  replace  Mr. 
Peavy.  I  am  sure  that  you  can  adjust  the  St. 
liUde  county  matter  much  better  than  we,  and 
wish  to  say  that  the  only  reason  I  ask  for  the 
return  of  the  St  Lucie  county  warrants  is  be- 
cause they  have  been  in  your  possession  since 
October,  1910,  more  than  three  months,  and 
we  have  not  as  yet  any  kind  of  a  settlement. 
If  you  can  make  a  settlement  with  the  St.  Lucie 
county  people  on  the  basis  outlined  in  your  let- 
ter and  get  them  to  pay  the  full  amount  of  oar 
claim  covered  by  the  three  warrants,  one  for 
S2,180,  th&t  was  due  April  19,  1909,  one  for 
|2,300,  that  was  due  April  19,  1910,  and  one 
for  $2,420,  that  wUl  be  due  AprU  19,  1911,  less 
$2,000  for  the  machinery,  and  if  you  will  take 
the  machinery  at  $2,000,  and  pay  us  interest 
on  the  same  from  the  date  yon  make  settlement 
with  them,  and  the  St.  Lucie  county  people  wiU 
pay  Interest  on  the  overdue  warrants  from  the 
date  they  were  due  until  the  date  yon  secure 
settlement  of  them,  that  will  be  satisfactory  to 
us,  but  this  matter  must  be  closed  up  soon.  We 
are  willing  to  have  you  make  settlement  with 
the  St.  Lucie  county  people  on  the  basis  of  the 
contents  of  your  letter  to  us.  Awaiting  your 
further  valued  favors  and  reports  on  this  im- 
portant subject,  we  are.  Yours  very  trulyi  The 
Good  Roads  Machinery  Co.,  per  S.  Jones  Phil- 
lips, President 

128  Marietta  St,  Atlanta,  Oa.,  Feb.  22.  1911. 
The  Good  Roads  Machinery  Co.,  Kennett 
Square,  Pa.— Gentlemen :  In  re  St.  Lucie  County, 
Xia.,  Claim.  Inclosed  you  have  N.  Y.  exchange 
for  $2,480  in  settlement  for  two  warrants  which 
we  had  in  our  possession,  given  by  St  Lucie 
county,  one  for  $2,180,  due  April  19,  1909,  and 
the  other  for  $2,300,  due  Apr&  19,  1910.  This 
N.  Y.  exchange  covers  these  two  warrants,  less 
$2,000,  which  we  allowed  them  for  the  machin- 
ery, as  per  your  recent  letters.  We  did  our,  best 
to  get  these  people  to  pay  us  interest  on  theso 
warrants.  The  $2,180  warrant  bad  10  months' 
interest  due,  and  the  $2,300  warrant  had  20 
months'  interest  due,  but  their  attorney  ad- 
vised them  that  under  the  law  they  could  not 
pay  any  interest  on  the  warrants.  They  were 
wUling  to  pay  it,  but  the  attorney  would  not 
let  them  do  so.  The  other  warrant,  which  is  due 
April  19,  1911,  they  will  renew  when  it  be- 
comes dne  by  giving  you  a  warrant  due  one  year 
after  date  and  adding  interest  to  the  face  of  the 
warrant.  This,  the  attorney  said,  they  could 
do,  but  they  could  not  give  us  the  interest  on 
the  warrants  which  were  past  due.  We  told 
thera  if  they  would  not  give  us  interest  on  the 
warrant  which  was  not  due,  that  they  would 
simply  have  to  pay  the  casli  when  the  warrant  is 
due.  They  finally  agreed  to  add  the  interest  to 
the  face  of  warrant,  and  made  this  a  part  of 
their  records  and  placed  it  on  their  minutes. 
You  will,  therefore,  please  forward  to  C.  H. 
Edwards,  Chairman,  Ft  Pierce,  Fla.,  the  war- 
rant not  due,  and  he  will  issue  you  a  time  war- 
rant due  April  19,  1912,  with  interest  at  rate 
of  6  per  cent  from  maturity  for  one  year  added 
to  the  face  of  the  warrant,  which  makes  the 
new  warrant  $2,566.20.  We  had  a  hard  fight 
with  these  people  to  get  this  business  settled  up 
without  a  lawsuit,  and  we  had  to  take  the  ma- 
chinery at  $2,000  and  go  to  the  expense  of  load- 
ing it,  which  is  going  to  cost  us  between  $400 
and  $500,  It  is  in  the  country,  away  from  the 
railroad,  is  in  bad  shape,  labor  is  scarce  and 
hard  to  get  at  any  price,  but  rather  than  have 
a  lawsuit  we  agreed  to  accept  the  machinery, 
and  in  carrying  out  agreement  with  you,  we  will 
load  it  ourselves  and  pay  you  $2,000  within  12 
months,  and  try  to  handle  it  as  best  we  can. 
We  thought  it  best  to  do  this  than  to  be  forever 
attending  board  meetings,  courts,  etc.,  as  we 
would  lose  more  time  and  money  attending  these 


meetings  than  it  would  cost  us  to  load,  ma- 
nipulate, and  sell  the  secondhand  stuflE.  We 
trust  the  settlement  is  entirely  satisfactory. 
Yours  truly,  W.  A.  Neal  &  Son,  per  W.  A.  N'eaL 
Kennett  Square,  Pa.,  Feb.  27,  1911.  W.  A. 
Neal  &  Son,  Atlanta,  Ga. — Gentlemen:  Re  Note 
No.  14284.  Replying  to  your  favor  of  the  22d 
inst,  we  acknowledge  with  thanks  the  'receipt 
of  the  New  York  draft  for  $2,480,  which  amount 
we  are  passing  to  the  credit  of  the  proper  ac- 
count We  have  secured  from  the  present  Ixdd- 
er  and  owner  possession  of  the  St  Lucie  county 
warrant  our  No.  14284,  which  calls  for  th« 
payment  (^  $2,420,  and  which  is  due  April  19tli. 
We  do  not  know  from  the  contents  of  yonr  letter 
whether  to  send  this  warrant  to  Mr.  Edwards 
at  once  or  not  until  about  April  19,  1911,  when 
it  is  due.  How  would  it  do  for  us  to  write  him 
a  letter  and  ask  him  to  send  us  a  warrant  for 
^2,565.20,  and  on  receipt  of  which  we  will  prom- 
ise to  turn  th^same  over  to  the  pretent  owner  of 
warrant  No.  14284  and  cancel  our  indorsement 
on  the  same  and  send  it  to  him?  I  think  we 
will  write  Mr.  Edw^ards  a  line  about  the  matter, 
and  then  we  will  be  governed  in  our  actioqs  by 
what  he  may  say  in  reply  to  our  letter.  We 
will  either  arrange  to  send  him  this  warrant  up- 
on receipt  of  request  to  do  so,  or  upon  receipt  of 
a  new  warrant,  whichever  he  may  advise.  We 
think  this  action  on  our  part  will  be  acceptable 
and  satisfactory  to  yon.  Yours  very  truly.  The 
Good  Road's  Madiinery  Co.,  per  S.  Jones  Phil- 
lips, President. 

P.  B.  IVOrr,  C.  N.  Anderson,  and  W.  O. 
Slate,  all  of  Atlanta,  for  plaintiff  to  error. 
E.  V.  Carter,  Frank  Carter,  and  E.  V.  Car- 
tor,  Jr.,  all  of  Atlanta,  for  defendants  in  er- 
ror. 

JENKINS,  J.  (after  stating  the  facts  SM 
above).  [1-S]  Applying  the  law  as  stated  in 
the  foregoing  headnotes,  we  think  the  corre- 
spondence set  forth  In  the  petition  contained 
all  the  essentials  of  a  valid  contract  Coon- 
sel  for  the  defendants  Insist  that  the  plain- 
tiff, in  accepting  the  check  for  $2,480  and 
placing  that  amount  to  the  proper  account  aa 
stated  In  their  letter,  merely  ratified  the  acts 
of  defendants  aa  their  collecting  agents  in 
the  settlement  had  with  St  Lucie  county, 
and  did  not  thereby  do  any  act  which  conld 
be  taken  to  ratify  a  purchase  of  the  machin- 
ery by  the  defendants.  We  think  that  whaa 
the  defendants  In  the  first  of  the  letters,  dat- 
ed January  24tb,  proposed  that  the  daim  of 
the  plaintiff  against  St  IxuAb  county  should 
be  settled  by  its  coUectioa  in  ftall  on  the  basis 
of  allowing  a  credit  to  the  count?  of  $2,000 
for  the  machinery  with  the  understanding 
that  th«  machinery  was  to  be  taken  over  by 
defendants  at  that  price,  and  in  reply  to  that 
letter  the  plaintiff  stated,  "We  axe  willing  to 
have  you  make  settlement  with  the  St  Lnde 
county  people  on  the  basis  of  the  contents  of 
your  letter  to  ns,"  this  correspondence  cover' 
ed  the  entire  proposition,  notwithstanding  the 
fact  that  the  plaintiff  may  have  amplified  its 
acceptance  by  stating  that  Interest  on  the  St 
Lucie  county  overdue  warrants  shonld  be  In- 
cluded in  the  settlement ;  and  when,  on  Feb- 
ruary 22d,  the  defendants  again  wrote  to  the 
plaintiff,  inclosing  a  check  for  the  vrarmnts 
In  accordance  with  the  terms  of  the  agree- 
ment, except  that  no  Interest  thereon  bad 
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been  collected  or  was  Included,  which  omls- 
Elon  to  Include  the  defendants  explained  In 
this  letter,  and  at  the  same  time  notified  the 
plaintiff  that  they  had  taken  over  the  machin- 
ery at  the  pricfe  agreed  on  In  the  preTions 
letter,  and  promised  to  pay  therefor,  that  if 
any  alteration  was  made  In  the  execution  of 
the  original  contract,  the  plaintiff,  by  accep- 
ting the  payment  made  under  the  statement 
given,  ratified  and  confirmed  the  altered 
terms  of  the  agreement  as  executed.  The 
basis  of  the  understanding  whereby  the  plain- 
tiff agreed  to  allow  St.  Lude  county  a  credit 
of  $2,000  for  the  machinery  was  that  the  de- 
fendants should  take  it  over  at  that  price; 
and  when  the  defendants  executed  th^  pro- 
iwsed  settlem^t  and  took  in  the  machinery 
for  themselves  as  indicated  by  their  letter, 
forwarding  the  amount  due  under  the  war- 
rants less  the  allowance  made  for  the  ma- 
chinery, the  plaintiff  by  accepting  that 
amount  ratified  thei  omission  of  any  inter- 
est charge  provided  for  by  the  original 
contract  to  which  its  attention  was  then  call- 
ed. We  also  think  that  the  property  was  suf- 
ficiently Identified  when  described  as  the 
machinery  sold  to  St  Lucie  county,  Fla. 
Especially  is  this  true  when  it  appears  from 
the  defendants'  letter  of  February  22d  that 
they  had  actually  taken  iwssesslon  of  the 
same.  It  appearing  to  ns,  from  the  langnage 
of  the  contract,  the  conduct  of  the  parties  as 
indicated  by  the  letters,  and  all  the  attend- 
ant circumstances,  that  it  was  the  intention 
of  eadi  of  the  parties  to  be  bound  by  the 
sale,  and  in  our  opinion  no  rule  of  law  con- 
traTcnlng,  we  think  effect  should  be  given  to 
the  agreement,  and  we  therefore  differ  with 
the  learned  trial  judge  in  his  holding  that  the 
petition  failed  to  set  forth  a  cause  of  action. 
Judgment  reversed. 

WADB,  C.  J.,  and  LUEB,  J.,  concor. 


m    Oo.    App.    1S8) 

BATEMAN    v.    GHBROKEE    FERTILIZER 

CO.     (No.  8403.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  1.  1917.) 

(Byllahui  ly  the  Court.) 

1.  Teiai.  ^9262(1)  —  iMSTBiTonoirs  —  Evi< 

DKNCB. 

Error  cannot  be  snccessfnlly  assigned  upon 
the  court's  failuie  to  submit  to  the  jury  instrac- 
tiong  as  to  defenses  which,  tiiougb  pleaded,  are 
not  supported  by  evidence.  American  Ins.  Co. 
V.  Bailey  &  Mosgrove,  6  Oa.  App.  424,  65  S.  E. 
180(6) :  Bullard  v.  Brewer,  118  Oa.  918.  45  S. 
E.  711(3).  Grounds  10  and  11  of  the  moUon  for 
a  new  trial  are  therefore  wit&out  merit,  under 
the  view  which  this  court  takes  of  the  evlaence. 

2.  Husband  and  Wm  «=»86— Wire's  Cow- 

TSACr-yLlABIUTT. 

Where  a  wife  enters  into  an  onambignoDS 
written  contract  whereby  she  is  to  become  the 
«wner  of  certain  timber,  and  agrees  to  pay  a 
stipulated  price  therefor,  she  is  bound  by  her 
obligation  as  purchaser,  if  the  seller  committed 
no  fraud  upon  her  nor  knew  of  any  committed 
by  the  husband,  notwithstanding  the  fact  that 


by  reason  of  such  purdiase  an  indebtedness  of 
the  husband,  based  npon  a  prior  sale  of  the 
same  property  to  him,  was  to  be  canceled. 
Where  the  purpose,  object,  and  effect  of  the 
contract  is  that  the  wife  shall  pay  only  for  what 
she  bought,  the  debt  Is  as  much  her  own  as  if 
there  had  been  no  previous  sale  of  the  property 
to  her  husband.  Hull  v.  SuHivan,  63  Ga.  127 ; 
Strickland  v.  Gray,  98  Ga.  667,  27  S.  B.  155. 
The  excerpts  from  the  charge  of  the  court  con- 
tained in  grounds  2,  3,  and  4  of  the  amendment 
to  the  motion  for  a  new  trial  were  therefore 
not  erroneous. 

3.  AssxQNMXNTS  or  Ekkob. 

The  jury  baring  returned  no  verdict  against 
the  defendant  on  the  second  and  third  counts 
of  the  plaintiff's  petition,  which  were  based  up- 
on open  accounts,  there  is  no  merit  in  the  as- 
signments of  error  contained  in  grounds  7  and 
8  of  the  motion  for  a  new  trial. 

4.  SnnciBNCT  ov  Evidencx. 

The  verdict  is  sustained  by  the  evidence, 
and,  in  view  of  the  rulings  above  made,  there 
is  no  merit  in  the  other  grounds  of  the  motion 
for  a  new  trial. 

Error  from  City  Court  of  Houston  Obmity; 
R.  L.  Greer,  Judge. 

Action  by  the  Cherokee  Fertiliser  (liotnpany 
against  L.  E.  Bateman.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

W.  J.  Wallace,  of  Macon,  and  O.  C.  Rldi- 
ardson,  of  Byron,  for  plaintiff  in  error.  Wal- 
ter De  Fore  and  Jas.  C.  Estes,  both  of  Macon, 
for  defendant  in  error. 

JENKINS,  J.    iTndgment  affirmed. 

WADE,  C.  J.,  and  LUEB^  J.,  concur. 


(21    Oa.    App.    159) 
HARRELL  v.  HOLMAN.    (No.  84B1.) 
(Court  of  Appeals  of  Georgia,  Division  Now  1. 
Nov.  1,  1»17.) 

(Svttabut  hy  th«  Otmrt.) 

1.  SaLKS    «=3267— DXFKIfPBS— "Gttakantibd" 

— "  Warrantiid.  " 
Where,  in  a  promissory  note  given  for  thQ 
parchase  price  of  a  mule,  the  description  of  the 
mule  is  followed  by  the  words,  "Above  property 
not  being  guaranteed,"  the  word  "guaranteed" 
must  be  taken  as  synonymous  with  "warrant- 
ed" ;  and,  tjiis  provision  not  being  limited,  and 
being  an  express  refusal  to  warrant,  to  the  ex- 
dusum  of  tne  implied  warranty,  no  defect  in 
the  mole  for  which  the  note  was  given  could  be 
pleaded  by  way  of  defense.  Branch  v.  James  & 
Peddy,  4  Ga.  App.  90,  60  S.  B  1027:  Mock 
V.  Kemp  &  Lewis,  17  Ga.  App.  448,  87  S.  E. 
608  (1);  Denson  v.  Battle  Bros.,  17  Ga.  Anp. 
675,  87  S.  E.  842  (1) ;  Toller  v.  Hewitt,  12  Ga. 
App.  496,  77  S.  B.  650  (2). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guar- 
anty;   Warranty.] 

2.  Gknbbai,  Dxmubseb  to  Plba. 

l%e  trial  court  did  not  err  ia  sustaining  the 
general  demurrer  to  the  defendant's  plea,  and 
entering  up  judgment  for  the  plaintitE. 

Error  from  City  Court  ct  Bainbridge; 
H.  B.  Spooner,  Jndge. 

Action  by  J.  D.  Holman  against  B.  B.  Har- 
relL  Judgment  for  plaintiff,  and  defendant 
brings  etror.    Affirmed. 
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W.  V.  Custer,  of  Balnbrldge,  for  plaintiff  In 
error.  Hartsfleld  &  Conger,  of  Balnbrldge, 
for  defendant  In  error. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


(21    Ga.    App.    172)       

SMITH  V.  CITY  OF  ATLANTA.    (No.  8779.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  1,  1917.) 

(Svllaius  hv  the  Court.) 

MUNICIPAI,  OOBPOBATIONS  «=»816(1)— STREETS 

— Pebsonai,  Injuby— Sufficienct  of  Peti- 
tion. 
The  plaintiff's  petition  alleges  substantially 
that  he  was  walking  along  the  sidewalk  on  Mari- 
etta street  in  Atlanta,  that  when  he  reached  a 
certain  place  on  the  sidewalk  where  the  sidewalk 
is  crossed  by  a  private  driveway,  which  driveway 
was  built  of  cement  and  sloped  from  the  build- 
ing to  the  street,  his  foot  slipped  from  under 
him  and  he  fell,  sustaining  injuries,  and  that 
the  defendant  city  was  negligent:  "(a)  In  al- 
lowing said  driveway  to  be  constructed  as  above 
described  in  the  sidewalk,  (b)  In  having  a  drive- 
way in  the  sidewalk  with  such  a  sharp  curve 
as  to  make  an  unsafe  and  dangerous  walkway 
for  pedestrians  within  the  sidewalk  limits,  (c) 
In  allowing  said  driveway  to  be  constructed  of 
improper  materials,  so  that  the  curved  surface 
of  said  driveway  within  the  sidewalk  limits  be- 
came and  remained  so  slippery  as  to  be  danger- 
ous for  pedestrians,  (d)  In  maintaining  the 
said  driveway  in  the  sidewalk  after  knowledge 
or  reasonable  opportunity  apd  the  lapse  of  rea- 
sonable time  from  acquiring  knowledge  of  the 
defective  and  dangerous  condition  of  the  side- 
walk." The  defendant  demurred  to  the  petition 
upon  the  grounds:  "(a)  No  cause  of  action  is 
therein  set  out.  (b)  It  does  not  appear  that 
there  was  any  negligence  in  the  construction 
of  the  sidewalk  under  the  allegations  of  said 
petition,  (c)  TTie  construction  therein  alleeed  is 
not  negligent,  nor  are  the  grounds  of  negligence 
therein  alleged  legal."  The  court  sustained  the 
general  demurrer,  and  the  plaintiff  excepted. 
Held,  that  the  petition  did  not  set  forth  a  cause 
of  action,  and  it  was  not  error  to  sustain  the 
demurrer.  City  Cobncil  of  Augusta,  v.  Little, 
115  Ga.  125,  41  S.  E.  238. 

Error  from  Oty  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  A.  O.  Smith  against  the  City  of 
Atlanta.  Judgment  for  defendant  sustaining 
demurrer  to  petition,  and  plaintiff  brings  er- 
ror.   Affirmed. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in  er- 
ror. J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  defendant  In  error. 

LUKE,  J.    Judgment  affirmed. 

WADE,  O.  J.,  and  JENKINS,  J.,  concur. 


(21  aa.  App.  77) 

MITCHELL  V.  STATE.    (No.  9106.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  30,  1917.) 

(Syllalui  by  the  Court.) 

1.  Larcknt  «=>12— Elements  of  Offensb— 
Removal  of  Phopebty. 
Where  one  with  intent  to  steal  takes  actual 
possession  of  the  property  of  another,  and  re- 


moves it  to  any  distance  whatever,  he  is  guilty 
of  larceny.  Smith  v.  State,  15  Ga.  App.  400, 
83  S.  E.  437, 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Larceny.] 

2.  CinCUMSTANl'IAL   EVIDENCE— LaBCENY. 

The  circumstantial  evidence  was  sufficient 
to  establish  the  guilt  of  the  defendant  to  the 
exclusion  of  every  other  reasonable  hypothesis. 

3.  Ruling  on  Motion  fob  New  Trial. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new*  trial. 

Error  from  City  Court  of  Dublin;  R.  D. 
Flynt,  Judge. 

Jule  Mltcbell  was  conTlcted  of  larceny, 
and  brings  error.    Affirmed. 

Smyth  Burch,  of  Dublin,  and  P.  H.  Martin, 
of  Wrightsvllle,  for  plaintiff  In  error.  S.  P. 
New,  Sol.,  of  Dublin,  for  the  State. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(21  Oa.  App.  88) 
ATLANTIC  COAST  LINE  R.  CO.  «t  aL  t- 

PAULSEN.    (No.  8342.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Oct  31.  1917.) 

(Syltalut  hy  the  Court.) 

Sufficiency  of  Petition. 

The  petition  was  not  subject  to  the  general 
demurrer.  Savannah  Electric  Co.  v.  Fosterling, 
16  Ga.  App.  196,  84  S.  E.  976,  and  cases  there 
cited. 

Error  from  City  Court  of  Savannah;  Davla 
Freeman,  Judge. 

Action  by  Charles  Paulsen  against  the  At- 
lantic Coast  Line  Railroad  Ompany  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Osborne,  Lawrence  &  Abrahams,  P.  W.  Mel- 
drlm,  and  Shelby  Myrick,  all  of  Savannah, 
for  plaintiffs  in  error.  Oliver  &  Oliver,  of 
Savannah,  for  defendant  In  error. 

LUKE,  J.   Judgment  affirmed. 

WADE,  0.  J.,  and  JENKINS,  J.,  concur. 

(a  Ga.  App.  112) 
BROOKS  V.  STATE.    (No.  9(»9.) 
(Court  of  Appeals  of  Georgia,  Division  No.  2. 
Oct  31,  1917.) 

(ByUahua  ly  the  Court.) 
Verdicti— New  Tbhal; 

When  considered  in  connection  with  the  ex- 
planatory notes  of  the  trial  judge,  attached  to 
the  grounds  of  the  amended  motion  for  a  new 
trial,  and  in  the  light  of  the  entire  charge,  there 
was  no  error  in  the  excerpts  complained  of,  the 
evidence  authorized  the  verdict  and  the  new 
trial  was  properly  refused. 

Error  from  City  Court  of  Macon;  Du  Pont 
Guerry,  Judge. 

J.  B.  Brooks  was  prosecuted  In  the  city 
court  of  Macon.    From  the  verdict  and  the 
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denial  of  a  new  trial,  be  brings  error.    Af- 
lirnied. 

llunter  &  Wimberly,  of  Macon,  for  plaintiff 
in  error.  Will  Uunn,  Sol.,  of  Macon,  for  tbe 
»tate. 

BliOODWORTH,  J.    Judgment  affirmed. 

BBOTLES,  P.  J.,  and  HARWELL,  J.,  con- 
cur. 


(21  Oa.  App.  100) 

QLEATON  T.  GEORGIA  NAT.  BANK. 

(No.  8647.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  81,  1917.) 

(Syllabus  by  the  Court.) 

1.  Bills  abd  Notes  i8=s>4T7— Action— Plea— 
Pbaud. 
Where  an  account  is  stated  by  the  creditor, 
and  the  debtor  gives  his  promissory  note  in  set- 
tlement, and  is  grossly  negligent  in  failing  to 
inform  himself  as  to  the  elements  of  the  ac- 
count, he  will  not  be  allowed  to  plead,  as  a  de- 
fense to  an  action  upon  the  note,  that  certain 
items  in  the  account,  for  which  he  was  not  le- 
gally liable,  were  fraudulently  placed  therein, 
where  his  plea  does  not  show  that  a  trick  or 
artifice  was  used  to  prevent  him  from  discov- 
ering the  fraud.  Dortic  r,  Dugas,  55  Ga.  484 
(6);  Pattison  v.  Albany  Building  &  Loan  As- 
eociation,  63  Ga.  374;  Dyar  v.  Walton,  T9  Ga. 
466,  7  S.  E.  220;  Howard  v.  Georgia  Home  In- 
surance Co.,  102  Ga.  137,  29  S.  E.  143;  Hol- 
lingsbead  v.  American  Nationnl  Bank,  104  Ga. 
250,  30  S.  E.  728;   Sumner  v.  Sumner,  121  Ga. 

1,  48  S.  E.  727  (4, 5). 

2.  Dbuxjbbeb  to  Amended  Bnx  and  Answeb 

— DiBBOTED  VEBIHOT. 

Under  tbe  foregoing  ruling  and  the  facts  of 
this  case,  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  amended  plea  and  answer  of 
the  defendant,  or  in  thereafter  striking  the  plea 
and  directing  a  verdict  for  the  plaintitf  for  the 
full  amount  sued  for. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; E.  B.  0>x,  Judge. 

Action  by  tbe  Georgia  National  Bank 
against  C.  P.  Gleaton.  Judgment  for  plaintiff 
upon  a  directed  verdict,  and  defendant  brings 
error.    Affirmed. 

H.  M.  Calbonn,  of  Arlington,  and  E.  B. 
Askew,  of  Moultrie,  for  plaintiff  in  error. 
Peacock  &  Gardner,  of  Albany,  for  defendant 
in  error. 

BROYLES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 
cur. 

(21  Oa.  App.  U4) 

EVANS  V.  ATLANTA  PAPER  CO. 

(No.  8825.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  31,  1917.) 

(Syllabus  by  the  Court.) 

1.  Sales  «s»23{4)  —  Contbact  —  Acceptanc!E 
OF  Offer. 
The  letters  written  by  the  defendant  com- 
pany and  its  agent  to  the  plaintiff  did  not  con- 
stitute an  absolute,  unconditional,  and  unequiv- 
ocal acceptance  of  his  offer  to  buy  from  de- 
fendant certain  goods  of  the  agreed   value  of 


over  150 ;   and,  accordingly,  there  was  no  valid 
and  enforceable  contract  between   the  parties. 

2.  Estoppel   €=>112— Sales  €s»60— Accept- 
ance OF  Contract— Pleading. 

Although  a  person  to  whom  an  order  for 
goods  is  sent  may,  by  his  conduct,  lull  the  pro- 
posed  buyer  into  the  belief  that  the  order  will 
be  filled,  and  thereby  estop  himself  from  denying 
the  existence  of  a  valid  and  binding  contract, 
the  facts  alleged  in  the  petition  in  the  present 
case  are  not  sufficient  to  show  such  conduct  on 
the  part  of  the  defendant 

3.  Fbauds,  Statute  of  e=>150(3)  —  Sale  of 
Goods— Deuubreb  to  Petition. 

Since  the  writings  set  out  In  the  petition 
did  not  make  a  complete  contract  between  the 
parties,  and  the  agreed  price  of  the  goods  un- 
der the  alleged  contract  being  over  $50,  the  trial 
judge  properly  sustained  a  demurrer  to  the  pe- 
tition, based  upon  the  ground  that  the  contract 
was  within  the  provisions  of  the  statute  of 
frauds,  and  was  therefore  unenforceable. 

Error  from  City  Oonrt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Suit  by  A.  J.  Evans  against  tbe  Atlanta 
Paper  Company.  General  demurrer  to  the 
petition  as  amended  sustained,  and  plaintiff 
brings  error.    Affirmed. 

A.  J.  Evans  brought  suit  against  tbe  At- 
lanta Pai)er  Company,  alleging  that  tbe  de- 
fendant bad  made  with  bim  a  contract  to 
furnish  him  100,000  corrugated  shipping 
cases;  and  that  said  contract  was  repre- 
sented by  an  order  from  plaintiff  to  defend- 
ant, dated  February  4, 1916,  and  by  acceptance 
of  said  order  by  the  defendant,  which  accept- 
ance  was  evidenced  by  two  letters,  the  first 
of  which  was  written  to  Evans  on  February 
9,  1916,  by  Rosenberg,  the. agent  of  defend- 
ant, and  the  second  was  written  by  the  de- 
fendant to  Evans  on  February  28,  1916. 
This  order  and  the  two  letters  are  here  set 
out  in  full: 

Atlanta  Paper  C!o.,  Atlanta  Ga. 

Date,  2/4,  1916. 

Order  No.  .    Ship  to  A.  J.  Evans,  at 

Fort  Valley,  Ga. 

How  ship:   .    When:  July  80.    Terms: 

5%  off  30  days. 

Salesman  Rosenberg. 
15  M    No.  2  Corrugated  62.45 

50  M    No.  2yi  Shipping  68.50 

35  M    No.  3  Cases  76.50 

Less  freight     Print  on  two  ends. 

This  order  given  subject  to  crop  conditions 
and  decline  in  price. 

Atlanta  Paper  Co. 

Atlanta,  Chi.,  2/9/16. 

Mr.  A.  J.  Evans,  Fort  Valley,  Ga.— Dear  Mr. 

Evans:  I  am  writing  to  you  as  per  my  promise, 

that  it  will  be  perfectly  satisfactory  to  nave  the 

Southern  Brokerage  Co.  handle  our  account  on 

feach  cases  and  peach  pads  for  this  season,  and 
sincerely  hope  that  with  your  co-operation  it 
will  mean  a  big  business  for  me.  I  have  in- 
structed the  house  to  run  up  for  you  about  5  M 
2's,  15  M  2%.  and  10  M  3's.  1  am  doing  this  so 
that  I  will  have  them  ready  when  the  peach 
season  opens  up,  and  so  that  there  will  be  no 
delay  in  making  you  this  first  shipment.  I 
would  like  very  much  for  you  to  write  me  just 
about  when  you  think  you  will  want  this  first 
shipment,  so  that  we  can  make  our  arrange- 
ments accordingly.  Since  I  last  saw  you  the  raw 
material  out  of  which  these  corrugated   boxes 
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are  made  has  advanced  about  twenty-five  per 
cent.,  and  naturally  we  want  to  protect  our- 
selves as  much  as  possible.  For  that  reason  I 
would  appreciate  very  much  if  you  would  give 
me  an  idea  as  soon  as  you  can,  of  how  many 
boxes  you  will  need  this  season  and  I  will  then 
cover  for  that  amount.  I  would  also  like  for 
you  to  try  and  find  out  how  many  Mr.  Roberts 
will  use  this  year,  as  we  want  to  take  care  of 
that  business  also,  and  want  to  protect  our- 
selves accordingly.  I  know  that  you  will  un- 
derstand just  exactly  what  information  I  am 
after ;  and  with  kindest  regards  and  best  wishes 
for  a  big  crop  this  year,  I  remain 

°  Yours  very  truly,  L.  J.  Rosenberg. 

Atlanta  Paper  Co. 

Atlanta,  Ga.,  2/28/16. 
Mr.  A,  J.  Evans,  Fort  Valley,  Ga.— Dear  Sir: 
We  take  the  liberty  of  writing  you  with  refer- 
ence to  the  order  which  you  kindly  placed  with 
our  Mr.  Rosenberg  for  boxes.  The  condi- 
tions that  confront  us  to-day  with  reference  to 
board  are  serious,  and  in  order  to  protect  our^ 
selves  it  is  necessary  that  we  send  in  specifica- 
tions to  the  mill  and  bring  the  paper  to  Atlanta. 
We  would  therefore  appreciate  your  kindly 
looking  into  this  matter  thoroughly,  advising 
us  what  quantities  you  would  want  to  take  out 
on  yonr  first  shipment,  so  that  we  can  have  the 
board  made  up.  We  feel  sure  that  you  will 
understand  our  position  in  the  matter,  and  re- 
main 

Tours  Tery  truly,    Atlanta  Paper  Co., 

Moss,  Treas. 

The  petition  further  alleged  that,  before 
the  time  for  performance,  the  defendant 
repudiated  Its  contract  and  refused  to  per- 
form It,  and  that  by  virtue  of  such  breach 
the  plaintia  was  obliged  to  pay  for  said  cor- 
rugated shipping  cases  the  sum  of  $9,250, 
the  market  price  of  them  at  the  time  of  the 
breach,  and  that  said  sum  was  $2,360.75  In 
excess  of  the  price  contracted  to  be  paid 
defendant ;  this  excess  sum  being  the  amount 
of  damage  sustained  by  the  plaintiff,  for 
which  he  prayed  judgment. 

To  this  petition  the  defendant  demurred 
generally,  and  specially  upon  several  grounds. 
The  principal  ground  was  that: 

"There  is  in  the  petition  set  up  no  binding 
contract  in  writing,  upon  which  a  recovery  can 
be  had  against  this  defendant.  The  offer  of 
the  plaintiff,  while  signed  by  him,  is  not,  as  de- 
manded by  the  statute  of  frauds,  accepted  by 
this  defendant,  and  as  a  result  thereof  there  is 
set  up  in  the  petition  no  contract  in  writing  by 
which  this  defendant  is  bound  and  under  which 
the  plaintitC  can  recover."- 

The  plaintiff  amended  his  petition  to  meet 
the  grounds  of  special  demurrer,  and  added 
the  allegations  that  the  defendant,  by  writ- 
ing the  letters  hereinbefore  quoted,  lulled 
the  plaintiff  into  the  belief  that  It  would 
fill  the  order  in  accordance  with  the  terms 
of  their  contract,  and  that  the  plaintiff  re- 
lied on  the  contract  and  allowed  the  material 
embodied  In  the  order  to  advance  in  price 
before  the  contract  was  breached,  and  thus 
suffered  damage;  and  "that  defendant  and 
plaintiff  treated  the  contract  as  a  valid  bind- 
ing contract"  To  the  petition  as  amended 
the  defendant  demurred  upon  the  ground  that 
the  allegation  that  the  defendant  "by  said 
letters  lulled  the  plaintiff  into  the  belief 
that  it  would  flu  the  order"  was  a  conclusion 


not  justified  by  the  letters  themselves;  that 
writings  which  simply  "lull"  the  plaintiff 
into  a  belief  that  the  order  would  be  Oiled 
are  not  a  compliance  with  the  statute  of 
frauds;  and  tliat  the  allegation  that  plaintUT 
and  defendant  treated  the  contract  a»  valid 
and  binding  was  a  conclusion  of  the  pleader 
and  too  general  In  Its  statement. 

Tbo  trial  Judge  sustained  the  general  de- 
murrer to  the  petition  as  finally  amended, 
and  the  plaintiff  excepted. 

Dodd  &  Dodd,  of  Atlanta,  for  plaintiff 
in  error.  Rosser,  Slaton,  PtUllips  A  Hopkins, 
of  Atlanta,  for  defendant  in  errw. 

HARWELL,  J.  The  controlling  qnesttona 
in  this  case  aret  (1)  Whether  the  writings 
attached  to  the  petition  as  exhibits,  consist- 
ing of  plaintiff's  offer  and  the  two  letters 
written  him  by  the  defendant  and  Its  agent, 
sufficlentiy  evidenced  in  writing  a  complete 
contract  between  the  parties ;  and  (2)  wlieth- 
er  the  letters  written  by  defendant  to  plain- 
tiff were  sufficient  to  lull  the  latter  into  the 
l>ellef  jhat  the  defendant  would  All  the  w- 
der,  and  thereby  estop  the  defendant  from 
denying  that  such  a  contract  existed. 

[1]  1.  While  a  contract  can  be  made  by 
correspondence  through  mail  aa  well  as  when 
the  parties  are  together,  the  same  rules  ap- 
plying In  either  case,  in  order  to  make  a 
binding  contract  the  offer  of  the  seller  must 
be  accepted  by  the  purchaser  unequivocally, 
unconditionally,  and  without  variance  of  any 
sort.  Muller  Mfg.  Co.  v.  Benton,  137  Ga.  411, 
416,  78  S.  B.  669.  Unless  the  offer  of  the 
plaintiff  in  this  case  to  buy  from  the  defend- 
ant the  specified  number  of  shipping  cases  aC 
the  time  spedfled  was  so  accepted  by  the  de- 
fendant in  writing,  there  would  be  no  en- 
forceable contract,  since  the  order  was  for 
goods  amounting  to  more  than  $50  in  value, 
and  the  contract  of  sale  therefore  within  the 
purview  of  the  statute  of  frauds.  Civil  Code, 
{  3222(7).  The  only  writings  relied  upon  to 
show  such  an  acceptance  are  the  two  letters 
set  out  In  the  petition.  Can  these  letters  be 
said  to  constitute  an  absolute,  unequivocal, 
and  unconditional  acceptance  by  the  defend- 
ant of  the  plaintiff's  order?  We  do  not  tiilnk 
they  can  be  so  considered.  It  Is  true  that 
the  letter  from  the  defendant  company  of 
February  28,  1916,  a(&nowledged  receipt  of 
the  order  obtained  through  its  agent,  Roeen- 
l)erg.  While  there  is  some  conflict  in  the 
decisloas  of  the  courts  of  tUs  country,  the 
weight  of  authority  is  to  the  effect  that  the 
mere  acknowledgment  of  the  receipt  of  an 
order,  even  though  coupled  with  the  assur- 
ance that  the  same  should  receive  prompt  at- 
tention, Is  not  sufScient  to  show  acc^tance 
of  the  offer.  The  reason  for  this  ruling  Is 
ably  given  in  the  case  of  Manler  v.  Appling, 
112  Ala.  663,  20  South.  978,  where  the  Su- 
preme Court  of  Alabama  held  that: 

"Acceptance  by  a  wholesale  merchant  of  an 
order  for  the  purchase  of  goods  is  not  shown 


Digitized  by 


Google 


Ga.^ 


THQl^AS  T.  ST^^D 


*P25 


b;  evidence  that  the  merchant  wrote  to  the 
buyer,  acknowledging  the  receipt  of  the  order, 
and  stating  that  it  should  have  prompt  atten* 
Uon." 

To  the  same  effect,  see,  also,  Coqrt^ey 
Slioe  Co;  V.  Card  &  Son,  142  Ky.  219,  134  S, 
W.  146,  38  L.  R.  A.  (N.  S.)  003;  Van  Keurei 
V.  Boomer,  143  App.  Div.  785,  128  N.  Y.  Supp, 
306;  Nat  Cash  Register  Co.  v.  McCann,  80 
Misc.  Rep.  165,  140  N.  Y.  Supp.  91&  In 
Cheboygan  Paper  Co..  v.  Svlgart  FaPflC  Co., 
140  lU.  App.  314,  i(  was  l^ld  th^t  an  afh 
knowledgment  of  the  receipt  of  an  order,  say.: 
Ing  that  the  same  hi^d  gone  forvr^rd  to  ^e 
mill  for  their  attention  and  wool^  be  filled 
as  quickly  as  the  orders  now  placed  with  the 
mill  were  out  of  the  way,  was  not  such  aQ 
unconditional  acceptance  as  to  constitute  a 
completed  contract  \V)e  do  not  think  that  a 
fair  construction  of  the  letter  written  by  the 
Atlanta  Paper  Company  to  Evans  on  Febru- 
ary 28,  Ipie,  Would  authorize  the  conclusion 
that  the  same'  was  an  unconditional  accept- 
ance of  his- offer,'  The  letter  asks  the  pl&ih- 
tlff  "to  kindly  look  into  the  matter  thorough-" 
ly,  advising  us  what  quantities  yon  would 
want  to  take  out  on  yoar  first  shipment,  so 
that  w«  can  have  the  board  made  up."  This 
letter  sought  Information  from  the  plaintiff 
as  to  the  quantity  he  would  desire  on  the 
"first  shipment"  The  .<Hder.  specified,  ub- 
conditionaUy  that  the  goods  were  to  be  ah^ 
ped  on  July  80th,  andaiakcs  ito.  mefttioaof 
different,  shipments  at  different  times.  We 
thlnki  for  this  additional  reason,  the  accepti 
ance  of  the  offer  was  not  such  an  absolute, 
complete,  aqd  unconditional  aoc^tance  as  to 
effect  a.  definite  contract  between  the  parties. 
3ee  Decker  &  Fawcett  v.  tiwinn  &  Franklin, 
95  Ga.  518,  20  8.  B.  240;  MuUer  Mfg.  Co.  r. 
Benton,  137  6a.  416,  73  S.  E.  669;  Dukes  t. 
Gore  &  Col,  11  Ga.  App.  ?44,  76  S.  E.  363. 
Whether  or  not  the  defenda!nt's  agent  had 
the  power  to  bind  the  company  by  an  accept- 
ance, it  Is  true  that  the  order  wits  not  signed 
by  the  agent  of  the  company,  and  until  un- 
conditionally accepted  by  tie  company  no 
contract  existed.  See  Cable  Co.  V.  Hancock. 
2  Ga.  App.  73;  58  S.  B.  319.  ' 

[21  2.  We  concede  that,  niider  the  wiling 
In  Pitcher  &  Manda  v.  Lowe,  9S  Ga.  '423,  22 
S.  B.  678,  the  seller  may  by  his  conduct  lead 
the  buyer  to  believe  that  his  offer  h«B  been 
accepted' and  to  act  upon  that  belle*,' and  by 
such  cimduct  estop  Mmself  from  afterwards 
denying  the  existence  of  a  valid  binding  and 
eoforceable  contract  In  that -case  It  vas 
held: 

"An  agent,  in  behalf  of  bis.  principal,  having 
sold  goMs  to  another  at. a  specified  .price,  the 
sale  being  conditioned  upon  the  principal  hav- 
ing the  goods  in  stock  when  the  order  reached 
him  (the  goods,  in  ease  the  order  wasacoeptedi 
to  be  shipped  when  requested  l^y.  the.  hu;ei^, 
and  the  principal,  upon  receiving  toe  order 
wUch  was  signed  by  the  agent,  having  sent  a 
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letter  to  the  buyer  acknowledging  its  receipt 
and,  without  stating  ti>a.t  the  goo^s  were  not 
in  stock,  asking  fot  references  as  to  the  buy- 
er's financial  standing,  which  the  latter,  in  'a 
letter  recognizing  the  validity  of  the  order, 
gave;  and  thereafter  the  principal,  by  his  con- 
duct, having  allowed  the  buyer  to  believe  that 
his  financial  references  were  satisfactory.  ,^d 
that  the  order  was  duly  accepted,  a^  to  act 
utioq.  that  belief— the  buyer  had  the  right  to 
treat  the  contract  of  sale  as  complete,  to  in- 
sist upon  its  fulfilment,  and  to  recover  dam- 
ages for  a  br^ch  of  the  Ban^e,  although  in  point 
of  fact  the  goods  in  question  were  not  in  ptock 
at  the  time  the  order  was  receiv^  as  iibove 
stated."  I        • 

The  facts  aUeged.  1»  .the  petition  in  the 
instant  case,  heiwever,  da  not  bring  this  case 
under  the  ruling  announced  .in  the  case  Just 
cited,  and  do  not  authorifse  this  court  to  hold 
that  this,  defendant's,  conduct  was  sufficient 
to  luU  the'  plaintiff  intxi  th^  beUef  that  bis 
order  was  accepted  and  would  be  filled.  .  The 
plaintiff  did  hot  complete  the  contract  by 
giving  to  thie  defendant  the  Information  re- 
quested by  it  In  its  letter  of  February  28, 
1916,  and  the  minds  of  th^  oontractiag  pi- 
ties had  never  met  as  to  the  time  of  delivery 
of  the  CSMS  ojr  the  quantities  of' the  respec- 
tive deliveries. 

[S]  Since  the  Judgment  of  the  trial  judge 
in  sustaining  the  demurrer  is  affirmed  on  the 
ground  that  no  complete  written  contra,ct  ex- 
isted between  the  parties  such  as  would  take 
it  without  the  provisions  of  the  statutes  of 
frauds,  it  is  not  necessary  to  decide  whether 
the  clause,!  "this  oxdeir  is  given  subject  to 
crop  conditions  and  decline  la  priee,''  <ffv> 
bodied  in  the  order,  rendered  the  contract 
so  Indefinite  as  to  make  it  incapable  of  en- 
forcement, as  is.  contended  in  th^.  demurrer, 

judgment  affirmed. 

BR0YM5S,  P.  J.,  and  PLOOD^OBTH, 
I.,  oomciir. . 

(21  Oa.  App.  79} 
THOMAS  v.  STATE.     (No.  9181.) 
(Court  of  Appeals  of  Georgia,  Pivlsion  No.  2. 
Oct.  30,  1917.) 

I,'  ■-.'■■■•,-••.,.       .       . 
.,  (SWf(»6«»  hv  *ft.«  Court.) 

StTFFICIBNCT  or  £viDENCE— TbIAI,,  BBSOS. 

The  verdict  was  amply  supported  by  the  evi- 
dence, and  no  e^ror  of  law  appears  tp  ijave  b.pen 
committed  upon'  the  tHal. 

ErroEf^glKim:  Sjwiwrloc  Oohnt,  Colqidtt  Cotan- 
ty;   W.  B.  Thomas,  Judge. 

L.  T.  Thomas  was  indicted,  and  from  the 
verdict,  b^  bt^ngs.  error..   AflSrmed. 

.  Jas.  HuQiphreys,  of  Moultrie,  for.^ 
in  error.  Pondrep,  Mltcl^el),  Sol.  ' 
Thomasville,  for  the'  State. 


iI^inU(r 
en.,'  of 


BBO;l.ES,  p.  3.  ■  JudgmeAt  afflrm«d.  '■• : 

BLttobwoETK  4i\d  ^j^-aiftaju, '  ;?j,, 

concur. 
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Itt  Ga.  App.  78) 

DOWDBLL  ▼.  STATE.    (No.  9144.) 

(C«art  ot  Appeals  of  Georgia,  Division  No.  2. 

Oct  30,  191T.) 

(SyUahus  by  the  0<mrt.) 

1.  Aduission  of  Evidbncb— Pbopbiett. 

Under  the  facts  of  the  case,  the  coutt  did 
not  err  in  admittins  in  evidence,  over  the  ob- 
jections of  the  defendant,  the  testimony  as  com- 
plained of  in  the  first  and  second  grounds  of  the 
amendment  to  the  motion  for  a  new  trial. 

2.  Pboof  of  Venue. 

The  venue  of  the  offense  was  suflSciently 
proved,  the  verdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

George  Dowdell  was  convicted  of  crime, 
and  be  brings  error.    Affirmed. 

Arthur  Greer,  of  La  Grange,  for  plaintiff 
in  error.  L.  L.  Meadors,  Sol.,  of  La  Grange, 
for  the  State. 

BROYLES,  P.  3.   Judgment  affirmed. 

BLOODWORTH,  J.,  concurs.  HARWELL^ 
J.,  disquallfled. 

(21  Ga,  App.  9S) 

WALKER  V.  GEORGIA  R.  &  BANKING 

CO.  (two  cases).    (Nos.  8790,  8797.) 

(Court  of  Appeals  of  Georgia,  Divisi(m  No.  1. 

Oct  81,  1917.) 

(Si/llahut  iv  the  Conrt.J 

VEBDICT— DlBECTIOW, 

The  proof  submitted,  together  with  all  rea- 
sonable deductions  and  inferences  to  be  drawn 
therefrom,  demanded  a  verdict  in  favor  of  the 
defendant  in  each  case,  and  the  trial  judge  did 
not  err  in  so  directing. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  C.  W.  Smith,  Judge. 

Action  by  J.  W.  Walker  against  the  Geor- 
gia Railroad  &  Banking  Company,  and  by 
Mrs.  Walker  against  the  same  defendant 
There  were  judgments  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Alonzo  Field,  of  Atlanta,  for  plaintiffs  In 
-  error.     McDaniel  &  Black,  of  Atlanta,  for 
defendant  in  error. 

WADB^  C.  J.    Judgment  affirmed. 

JENKINS  and  LUKE,  JJ.,  comcnr. 


(a  0».  App.  138) 

WILLIAMS  V.  STATE.    (No.  9043.) 

((yonrt  of  Appeals  of  Georgia,  IHvision  No.  2. 

Oct  31,  1917.) 

(Syllalut  ly  the  Court.) 

InroziCATiNo  Liquobs  «=S3236(S)  —  Posses- 
sion'—Sufficiency  OF  Evidence. 
The   evidence   authorized   the   verdict   and 
there  was  no  error  in  overruling  the  motion  for 
new  triaL 

Error  from  City  C!ourt  of  Brunswick;   D. 
W.  Krausa,  Judge. 


Sain  Williams  was  convicted  of  having  pos- 
session of  intoxicating  liquors,  and  lie  brings 
error.    Affirmed. 

J.  T.  Powell  and  Frank  H.  Harris,  both  of 
Brunswick,  for  plaintiff  In  error.  A.  M. 
Crovatt,  Sol.,  and  A.  D.  Gale,  Sol.  pro  ton., 
both  of  Bcun&'wlck,  for  the  State. 

HARWELL,  J.  The  defendant  was 
charged  in  the  accusation  witli  being  in  pos- 
session of  intoxicating  liquors,  ^nie  state's 
witness,  a  policeman  of  the  dty  of  Bruns- 
wick, testified  substantially  that  he  went  to 
Fernandlna,  Fla.,  on  an  excursion  boat  on 
Friday,  on  or  about  April  21,  1917;  that  as 
he  was  coming  down  to  the  boat  he  saw  the 
defendant  with  a  suit  case,  the  one  exhibited 
to  him  at  the  trial;  that  this  suit  case  and 
two  or  three  tpunks  were  unloaded  at  Fer- 
nandlna onto  a  dray  of  truck  which  was  driv- 
en to  the  saloon  of  Jim  Peterson  and  unload- 
ed; that  he  went  to  this  saloon  and  saw  the 
defendant,  with  Peterson's  saloon  keeper, 
load  up  these  articles  with  the  whisky,  and 
then  the  suit  cases  and  the  trunks  were  tak- 
en from  tlie  saloon  and  carried  back  to  the 
boat,  again  loaded  on  the  boat,  and  brought 
on  to  Brunswick  that  night  and  unloaded  at 
Brunswick  onto  the  doc^s  and  into  the  ware- 
house, and  were  in  the  warehouse  when  they 
broke  it  open  to  get  them  out;  that  the  de- 
fendant was  on  the  bom  and  came  to  Bruns- 
wick the  same  night,  and  that  he  did  not  see 
the  defendant  after  he  came  off  the  boat  until- 
the  following  Sunday  about  noon,  when  the 
defendant  was  arrested  by  him;  that  the 
boat  left  Brunswick  about  9  o'clock  in  the 
morning  and  returned  to  Brunswick  about  7 
p.  m.;  that  they  had  to  break  open  the  ware- 
house to  get  the  whisky  in  the  suit  cases,  in- 
cluding the  defendant's  suit  case;  that  there 
was  no  one  with  the  defendant  on  this  trip. 
The  state  offered  In  evidence  the  suit  case 
and  its  contents,  consisting  of  from  20  to  30 
bottles  of  whisky.  In  quart  and  half-pint 
bottles.  The  defendant  admitted  that  he 
went  to  Fernandlna  on  the  excursion  boat, 
but  denied  that  he  bad  any  suit  case  with 
him;  he  denied  that  the  salt  case  and  the 
Uquor  belonged  to  him;  he  admitted  that 
he  did  assist  a  woman  off  the  boat  by  carry- 
ing her  suit  case,  stating  that  she  was  on  the 
boat  with  a  suit  case  and  a  little  shaggy  dog, 
and  that  she  carried  the  dog  and  he  carrl«l 
the  suit  case.  The  defendant  made  a  motion 
for  a  new  trial  on  the  general  grounds  only. 

We  think  the  evidence  points-  Irresistibly 
to  the  condusion  that  the  defendant  niadr 
this  trip  to  Fernandlna  for  the  i^arpose  of 
securing  a  stock  of  liquors,  and  that  the 
liquors  were  In  his  custody  and  control  when 
he  and  the  boat  and  the  Uquors  arrived  with- 
in the  limits  of  Glynn  county.    The  jury  so 
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found,  Che  able  trial  judge  approved  their 
Ending,  and.  we  will  not  dl&turb  tlie  verdict. 
Judgmott  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  J., 
concur. 

<21  Oa.  App.  Ki 

OKIGBR  V.  STATE.    (No.  9035.) 

i(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 

Oct  30,  19170 

fByttabiu  hy  the  Court.) 

1.  Lakckkt  ®=»30(6)  —  Indiotment  —  Sdfu- 

CilENCY  OF  DESCKIFTION. 
An  indictment  for  siinple  larceny,  whicli 
-charges  the  accused  with  stealing  "one  black 
barrow  hog  of  the  value  of  $10,  the  property  of 
W.  D.  Sands,  also  one  dark  red  or  suttie  sow 
hog  of  the  value  of  $10,  the  property  of  one  W. 
D.  _  Sands,"  sets  forth  a  legally  sufficient  de- 
acription  of  the  stolen  property.  Brown  v. 
.State,  44  Ga.  300;  Rivers  v.  State,  57  Ga.  28; 
Harvey  v.  State,  121  Ga.  690,  49  S.  E.  674  (1). 
XJnder  the  above  ruling  the  court  did  not  err 
in  overruling  the  oral  motion  to  quash  the  in- 
-dictment  on  the  ground  that  there  was  no  prop- 
er and  Bufficimt  description  of  the  stolen  hogs. 

2.  Cbiminai,  Law  «=3ll78— Assiomhknis  of 
Ebbor— Abandonhknt. 

The  other  assignment  of  error,  not  being  re- 
ferred to  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  is  treated  as  abandoned. 

Error  from  Superior  Court,  Bryan  County; 
Vf.  W.  Sheppard,  Jndge. 

Wlnfleld  Gelger  was  convicted  of  simple 
iarceny,  and  he  brings  error.    Affirmed. 

.  J.  Hartrldge  Smith,  of  Savannah,  for  plain- 
tiff In  error.  W.  F.  Slater,  Sol.  Gen.,  of  El- 
-dora,  for  the  State. 

BROYIiES,  P.  J.    Judgment  affirmed. 

BLOODWORTH  and  HARWELL,  JJ.,  con- 


■m  Oa.  App.  IST) 

JOHNSON  V.  JOHNSON.     (No.  8525.) 

•(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  1,  1917.) 

(Byllaiut  hv  the  Court.) 

1.  Appeal  and  Erbob  <8=»1097(1)— Writ  of 
Error— Law  op  Case. 

A  decision  on  the  first  writ  of  error  is  bind- 
ing as  the  law  of  the  case  on  a  second  writ  of 
*rror.  Gray  v.  Conyers,  70  Ga.  349;  Hint  v. 
Davidson,  72  Ga.  192;  Saulsbury,  Repress  & 
<3o-  V.  Iverson,  73  Ga.  733;  Western  &  At- 
lantic R.  Go.  V.  Bank,  125  Ga.  489.  54  S.  B. 
§?^'',Soxithera  Bell  TeL  (3o.  v.  Glawson,  140 
•Ga.  507.  79  S.  E.  136. 

2.  Appeai.  and  Ebrob  •=31202— Ruuns  on 
Motion. 

The  law  of  this  particular  case  having  been 
fixed  and  determined  in  its  former  adjudication 
by  this  court  (Johnson  v.  Johnson,  14  Ga.  App. 
194,  80  S.  E.  660).  the  overruling  of  the  plain- 
tiffs motion  for  a  new  trial  was  not  erroneous. 

Error  from  City  Court  of  Baxley;  A.  V. 
Sellers,  Judge. 

Action  between  Mary  Johnson  and  Maymie 
Johnson.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  brings  er- 
ror.    Affirmed. 


Padgett  &  Watson,  of  Baxley,  for  plaintUI 
in  error.  W.  W.  Bennett,  of  Baxley,  tor  de- 
fendant in  6rror. 

JENKINS,  J.    Judgment  affirmed. 

WADE,  C.  J.,  and  LUKE,  J.,  concur. 


la  Ga.  App.  104) 

HILL  V.  CHATTANOOGA  BI.  &  LIGHT  CO. 

(No.  8806.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

Oct  31,  1917.) 

(ByUabu*  hy  the  Court.) 

i.  Cabbikrs  «=»323,  325,  347(4)  —  Evidxitoe 
«=»80(2)— Pbbsonai.  Injury— JNaraucTioN— 

CONTRIBUTORT    NkQUOBNCB— PRK8U1CFTION. 

The  court  charged  as  follows :  "Now,  if  the 
defendant  by  the  failuire  to  exercise  this  degree 
of  care  [extraordinary  care]  injured  the  plain- 
tiff, and  he  was  a  passenger,  he  could  recover, 
provided  he  could  not  by  the  exercise  of  or- 
dinary care  have  avoided  the  injury,  in  which 
event  he  could  not  recover,  although  the  de- 
fendant may  have  been  negligent  and  provided 
that  if  the  plaintiff  was  negligent  his  negli- 
gence, did  not  materially  contrwute  to  the  in- 
jury." 

(a)  Although  the  duty  of  the  plaintiff,  under 
the  law,  to  exercise  ordinary  care  to  avoid  the 
consequences  of  the  defendant's  negligence,  does 
not  arise  until  such  negligence  is  apparent,  or 
in  the  exercise  of  ordinary  care  woiAd  be  ap- 
parent, the  failure  of  the  court  so  to  qualify 
the  charge  quoted  above  is  not,  in  this  case, 
harmful  error.  By  the  plaintiff's  own  testi- 
mony the  negligence  of  defendant's  conductor  in 
ringing  the  car  forward  while  plaintiff  wias 
boarding  it  was  known  to  the  plaintiff  at  the 
time,  and  it  was  for  the  jury  to  say  whether  he 
exercised  ordinary  care  to  prevent  injury  to 
himself  after  sudi  negligent  act  of  the  defend- 
ant's agent 

(b)  The  charge  was  not  error  in  that  it  in- 
structed the  jnry  that  contributory  negligence 
on  the  part  of  plaintiff  would  bar  his  right  of 
recovery.  The  injury  occurred  in  Tennessee, 
and  no  law  of  that  state  having  been  pleaded 
and  proved,  the  common  law  is  presumed  to  be 
of  force  in  that  state;  and,  under  the  com- 
mon law.  contributory  negligence  is  a  bar  to 
the  plaintiffs  recovery.  Southern  Railway  Co. 
V.  Cunningham,  123  Ga.  90,  50  S.  E.  979(1). 

(c)  The  charge  was  not  error  for  any  of  the 
other  reasons  assigned. 

2.  Cabriebs  «s»34S(13)— Torts  «=»2— What 
Law  Governs  —  Fresuuption  of  Neou- 

OENCE. 

When  a  tort  occurs  in  another  state,  and 
suit  is  brought  on  account  of  it  in  the  courts  of 
this  state,  the  lex  loci  delicti  governs  as  to 
all  substantive  matters;  the  lex  fori  as  to  all 
matters  affecting  only  the  remedy,  such  as 
rules  of  evidence,  methods  of  shifting  the  burden 
of  proof,  and  the  presumptions  arising  from 
given  states  of  facts.  Southern  Ry.  Co.  v,  Rob- 
ertson, 7  Ga.  App.  154,  66  S.  E.  535(2).  The 
alleged  tort  in  the  instant  case  having  been 
committed  in  Tennessee,  and  the  suit  brought 
thereon  in  this  state,  the  court  did  not  err  in 
charging  the  jury  that,  upon  proof  of  injury 
by  the  running  of  cars  of  the  defendant  com- 
pany, the  presumption  arose  that  the  allegations 
of  negligence  in  the  plaintiff's  petition  were 
well  founded.  The  expression  last  quoted 
charges  substantially  that  the  presumption  is 
that  the  defendant  company  was  negligent  in  all 
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the    allegatfong   of   negUgeuce  set'  out   in   the 
plaintiff's  dedflxattoq. 

3.  Appeal  and  Ebbob  «=>10S3(!$)— GarrieIis 
9=»348(14)  —  Fbrsonal  Ihjuby— Chaeqet- 
Eyidencb. 

The  plaintiff's  case,  both  in  his  petition  and 
by  his  proof,  proceeded  on  the  theory  thst,  wljile 
boarding  one  of  defendant's  cars  at  its  cus- 
tomary stopping  place,  he  was  injured  by  the 
negligent  and  sudden  starting  of  the  car.  The 
defendant's  contention  was  that  the  plaintiff 
was  injured  by  slipping  and  falling  when  run- 
ning to  board  the  car,  while  it  was  in  motion, 
between  two  of  its  customary  stopping  places. 
The  court  charged:  "If  the  plaintiff  was  not 
a  passenger  according  tp.  the  rules  which  I  have 
laid  down,  then  the  company  would  be  liable 
in  this  case  only  for  groiss  negligence  and  in  the 
event  it  injured  the  plaintiff  wfllfnlly  or  reck- 
lessly." This  charge  was  not  authorised,  un- 
der the  pleadings  in  the  case,  inasmuch  as  the 
plaintiS  could  not  recover  unless  Injured  as 
allegeJ  in  the  petition.  However,  since  this 
charge  allowed  the  plaintiff  a  right  of  recovery 
to  which,  under  his  petition,  he  was  not  entitled, 
he  will  not  be  heard  to  complain. 

4.  Appeal  and  Ebbob  *=>1038(5>— Favoba- 
BLE  Ebbob— Charge. 

The  charge  complained  of  in  |;round  6  of 
the  motion  for  a  new  trial,  in  which  the  jury 
were  Instructed  as  to  defendant's  liability, 
should  they  .find  the  plaintiff  to  have  been  in- 
jured while  not  a  passenger,  was,  for  the  rea- 
son above  stated,  more  favorable  to  the  plaintiff 
than  he  was  entitled  to. 

6.  Oabbikrs  e=.321(l)  — Pebsonal  Injubt— 
Chabqe— EJvidbnoe. 

The  court  did  not  err  in  charging  that,  if  the 
alleged  injury  was  an  accident,  the  plaintiff 
couM  not  recover.  This  charge  was  authoriied 
by  the  evidence  in  the  case. 

6.  Tbial  «s>296(8)  —  Chabgb  —  Btjbdbn  or 
Pboof. 

The  charge  of  the  court  that  the  burden 
was  upon  the  plaintiff  to  establish  his  conten- 
tions by  a  preponderance  of  the  Evidence  was 
not  erroneous  for  the  alleged  reason  that  "it 
exclodes  from  the  jury  a  presumption  of  negli- 
gence that  the  law  raises  upon  the  protof  of 
mjury.**  The  court  elsewhere  charged  upon 
the  presumption  of  negligence. 

7.  Kew  Trial  ®=p39  —  Tbial  «=»237(1)  — 
Chakqe— Pbeponderance  of  Evidenche. 

The  charge  of  the  court  complained  of  in 
ground  9  of  the  motion  for  a  new  trial,  to  the 
effect  that,  "if  the  evidence  preponderates  but 
slightly  in  his  favor,  that  would  be  sufficient, 
but  it  must  preponderate  in  favor  of  the  plain- 
tiff to  authorize  him  to  recover,"  was  not  such 
error  as  would  authorize  the  grant  of  a  new 
trial.  It  would  be  better  for  the  court,  in 
charging  the  jury  on  the  subject  of  preponder- 
ance of  evidence,  to  adhere  to  the  irule  aa  stated 
in  section  5T31  of  the  Civil  Code  of  1910,  but 
the  rule  as  given  by  the  court  in  the  instant 
case,  while  it  was  not  in  the  langnage  of  the 
Code,  and  for  that  reason  might  be  considered 
inaccurate,  was  not  snch  harmful  error  as  would 
authorize  the  grant  of  a  new  trial. 

8.  JTTBT  «=390  —  Competency  —  Relation- 

BHIP, 

The  court  did  not  err  in  overruling  the 
ground  of  the  motion  for  new  trial  complaining 
that  W.  I*  Bryant,  foreman  of  the  jury  try- 
ing the  case,  was  an  incompetent  juror  because 
he  had  two  sons-in-law  working  for  the  defend- 
ant company  at  the  time  of  the,  trial,  which 
fact  was  unknown  to  the  plaintiff  or  his  at- 
torneys. Relationship  tp  an  'SnipToyg  of  a  cor- 
poration does  not  In  this  state  render  a  juror 
incompetent,  as  a  matter  of  law,  to  serve  on  the 


trial  of  a  case  in  which  the  corporation  is  a 

party, 

9.  Refusal  of  New  TbiAl. 

The  case  was  fairly  tried,  the  evidence  am- 
ply sovported  a  verdict  in  favoir  of  the  defend- 
ant, and  the  judgment  of  the  court  in  refuaing 
a  new  trial  will  not  be  disturbed. 

Error  from  .Superior  Court,  Catoosa  Coun^ 
ty ;  M.  C.  Tarver,  Judge. 

Suit  by  attachment  by  J.  B.  Hill  against 
the'  Chattanooga  Railway  &  IJght  Companr. 
Judgment  for  defendant,  and  plaintiH  brings 
error.    Affirmed. 

Hill  brought  suit  by  attadiment  against 
the  Chattanooga  Railway  &  Ught  Company, 
a  foreign  corporation,  claiming  damages  for 
personal  injuries  alleged  to  have  been  inflict- 
ed by  defendant's  agents  in  the  negligent  opi- 
eration  of  Its  street  car.  The  petition  al- 
leged that  on  July  17,  1D14,  plalnttfT  onder- 
took  to  board  one  of  defendant's  cars  in 
Rossvllle  at  a  point  where  the  car  turned  In- 
to Rossville  Boulevard,  and  Just  as  he  was 
attempting  to  board  the  car  as  a  passenger 
of  the  defendant,  as  was  usual  and  custom- 
ary for  passengers  to  do  at  said  point,  the 
employes  of  the  defendant  in  charge  of  the 
car  caused  it  to  start  saddenly  and  with  a 
jerk,  throwing  him  to  the  ground  and  Inflict- 
ing on  him  certain  described  injuries.  It  was 
alleged  that  the  defendant's  agents  in  charge 
of  the  car  were  negligent  in  stopping  it  upon 
a  carve,  where  the  car,  when  started,  would 
start  with  a  swing  and  would  tend  to  throw 
passengers  to  the  ground,  and  in  failing  to 
keep  a  lookout  and  to  wait  until  the  plain- 
tiff could  get  safely  .aboard,  and  also  in  start- 
ing the  car  before  he  bad  safely  gotten  upon 
It,  and  In  starting  the  car  with  a  soddm 
jerk,  so  as  to  throw  him  to  the  ground,  and 
in  not  giving  i>etItIoner  warning  of  the  start- 
ing of  the  car  and  of  the  intentitm  to  start  it. 
The  defendant  in  its  answer  denied  the  mate- 
rial allegations  of  the  petition,  and  the  case 
went  to  trial  before  a  jury. 

Upon  the  trial  the  plaintiff  gave  testimony 
in  his  own  behalf  in  support  of  the  allega- 
tions of  his  petition.  He  swore  that  defend- 
ant's car  had  stopped  at  its  customary  stop- 
ping place,  just  before  turning  into  Rossville 
Boulevard;  that  the  car  was  stopped  on  a 
sharp  bend ;  that  jnst  as  he  pnt  his  right 
foot  on  the  step  to  boaM  the  car,  his  right 
hand  grasping  the  right  support  and  his  left 
hand  carrying  his  sample  case,  the  conductor 
rang  the  signal  for  the  car  to  start,  the  car 
started  with  a  jerk,  and  plaintiff's  foot  was 
caught  between  the  step  of  the  car  and  the 
curbstone,  the  plaintiff  all  the  whUe  holding 
onto  the  right  support  He  further  testified 
that' "the  conductor  or  anybody  in  control  of 
the  car  did  nothing  to  stop  the  car."  The 
conductor  in  charge  of  the  car  testified  that 
on  the  occasion  in  question  his  car  stopped' 
at  Its  customary  place;  that  no  passengers 
got  on  or  off  the  ce^ ;   that  the  car  started 
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off,  and  bad  gone  about  a  car's  lengtb,  when 
he  saw  tbe  plaintiff  running  towards  tbe  car, 
trying  to  «atcb  it,  wltb  hla  sample  case  In 
bis  left  band ;  tbat  just  as  tbe  plaintiff  ap- 
proached wltbln  four  feet  of  tbe  car  liis  foot 
eiipped  on  a  round  rock,  causing  blm  to  fall 
and  bis  right  leg  to  slide  under  the  step  of 
tbe  car  and  receive  tbe  likjtirles  claimed. 
His  testimony  furtlier  showed  tbat  tbe  in- 
jury occurred  beyond  tbe  state  line  and  in 
tbe  state  of  Tennessee.  Tbe  testimony  of  tbe 
luotorman  on  this  car  and  of  several  disinter- 
ested bystanders  was  in  all  material  respects 
the  same  as  that  of  the  conductor.  Both 
sides  dosed,  and  tbe  jury,  after  being  charged 
by  tbe  court,  returned  a  verdict  in  favor  of 
the  defendant  railway  company. 

W.  B.  Mann,  W.  0.  Martin,  and  3.  M.  Ru- 
dolph, all  of  Dalton,  for  plaintiff  In  error. 
W.  H.  Payne,  ot  Chattanooga,  Tenn.,  and 
Maddox,  McCainy  ft  Shumate,  of  Dalton,  for 
defendant  in  error. 

HARWELL,  J.  (after  stating  the  facts  as 
above).  [1-7,  •]  Tbe  several  assignments  of 
error  on  tbe  charge  of  the  court  have  been 
sufficiently  disposed  of  in  the  beadnotes  ot 
this  opinion. 

[I]  Tbe  only  beadnote  which  we  consider 
needs  elaboration  is  the  elgbtb!  In  ground 
10  of  tbe  motion  for  a  new  trial  it  is  insist- 
ed tbat  a  new  trial  sbctuld  be  granted  be- 
cause two  of  tbe  jurors  who  tried  tbe  case 
were  related  to  employ^  of  tbe  defendant 
company.  AfiBdavlts  of  tbe  plaintiff  and  his 
counsel  were  offered  in  support  of  this  ground, 
and  it  was  shown,  with  reference  to  one  of 
these  jurors,  that  tbe  relationship  was  un- 
known to  them  at  the  time  of  the  trial.  Tbe 
affidavits  do  not  show  tbat  the  plaintiff  and 
bis  counsel  did  not  know  of  tbe  relationship 
of  tbe  juror  Victor  Wllllama,  and  for  this 
reason  tbe  fact  of  disqualification  of  this 
juror  need  not  be  considered.  With  refer- 
ence to  the  other  juror,  Bryant,  the  motion 
shows  that  be  bad  two  sons-in-law  who  were 
employes  of  tbe  defendant  company.  The 
courts  of  this  state  have  held  tbat  an  em- 
ploye-of  one  of  tbe  parties  is  disqualified  as 
a  juror.  See  Temples  v.  Central  of  Ga.  Ry. 
Co..  15  Ga.  App.  115,  82  S.  a  777,  and  dis- 
cussion of  this  question  by  Judge  Russell. 
See,  also,  Central  R.  Co.  v.  Mitchell,  63  Ga. 
173.  At  common  law  tbe  rule  was  that  one 
is  not  a  competent  juror  in  a  case  If  he  is 
master,  servant,  steward,  counselor,  or  at- 
torney of  either  party.  In  such  case  a  juror 
may  be  challenged  for  principal  cause  as  an 
absolute  disqualification  of  tbe  juror.  Bl. 
(Cooley's  4th  Ed.)  363;  Crawford  T.  U.  S., 
212  U.  S.  183,  29  Sup.  Ct.  260,  53  L.  Ed.  465, 
15  Ann.  Cas.  302.  The  courts  of  many  states 
have  not  gone  as  far  in  the  disqualification  of 
Jurors  as  this  court  went  in  the  Temples  Case, 
supra.     In  Dlmmack  v.  Wheeling  Traction 


Co.,  68  W.  Va.  226,  62  S.  B.  101.  It  was  held 
tbat  tbe  mere  fact  tbat  a  juror  is  an  employ^ 
of  a  stockholder  of  a  corporation  does  not 
render  him  Incompetent  to  serve  in  an  action 
in  which  the  corporation  is  a  party.  See  40 
U  B.  A.  (N.  S.)  982,  note,  for  discussion  of 
this  question.  In  Stewart's  Adm'z  v.  U  & 
N.  R,  Co.,  136  Ky.  71T,  125  S.  W.  154,  it  was 
held: 

'^e  fact  tbat  a  juror  In  an  action  against 
a  railroad  for  negligent  death  of  an  employ^ 
was  a  relative  by  marriage  to  one  of  the  at- 
torneys of  tbe  railroad,  that  another  juror  bad 
a  brother  in  the  Service  of  tbe  railroad,  and 
tbat  another  jaror  had  two  nephews  in  its 
service,  did  not  warrant  tbe  setting  aside  of 
the  verdict" 

Seo  24  Cyc.  274. 

It  seems  to  us,  therefore,  that  it  would  be 
golbg  too  far  to  hold  that  one  related  to  an 
employe  of  a  party  to  tbe  cause  would  be  dis- 
qualified. It  is  onr  opinion  tbat  the  juror 
was  competent,  and  tbat  tbe  court  did  not 
err  In  overruling  this  ground  of  tbe  motlpn 
for  new  trial.  Compare  Campbell  v.  State, 
144  Oa.  224,  67  S.  B.  277  (1). 

Judgment  affirmed. 

BROYLBS,  P.  J.,  and  BLOODWORTH,  3., 
concur. 

(21  aa.  App.  lOS) 
COBB  et  al.  v.  POPE.    (No.  87080 

'(Court  of  Appeals  of  Georgia,  Diviwon  No.  2. 
Oct  81,  10170 

iStltabui  ly  the  Ooftrt.) 

1.  ElviDENCB    «=5ll7— Acts    Donb   in    Con- 
CEBT>— ADiassiBti.rtT. 

This  was  an  action  in  trover  to  recover  a 
mare  which  the  plaintiff  had  swapped  to  one 
Jim  T«lbert  for  a  mol«k  Tbe  suit  was  brought 
against  R.  B.  Cobb,  3.  H.  Pounds,  and  Jim 
Harris.  Tbe  court  erred  in  refusing  to  rule  out 
tbe  plalntiS's  evidence  to  tbe  effect  that  Jim 
Tolbert  had  represented  tbe  mule  to  be  sound 
in  eveiT  respect,  no  evidence  having  been  in- 
troduced tbat  connected  the  defendants  with  this 
transaction,  and  Tolbert's,  representations  not 
having  been  made  in  their  presence. 

2.  EXCHANOB    OF    PbOPBBTT    «=»11— FSATn)— 
REBCtSStON. 

Tbe  right  to  rescind  for  frand  in  a  horse 
swap  exists  only  where  actual  fraud  has  been 
committed,  unless  the  right  to  rescind  has  been 
expressly  reserved.  Bamett  v.  Speir,  93  Ga. 
762,  21  S.  B.  168;  Dunn  v.  Beasley,  143  Go. 
376,  85  S.  B.  100:  Houae  v.  Blackwell,  144  Ga. 
700,  87  S.  B.  1064;  Sasser  v.  Pierce,  6  Ga. 
App.  321,  64  S.  B.  1100;  StovaU  ft  Strickland 
V.  McBrayer,  20  Ga.  App.  03,  92  S.  E.  543. 

8.  iNSTBUcnoNi— Constructive  Fraud. 

Under  the  ruling  in  tbe  preceding  note,  and 
the  facts  of  this  case,  it  was  error  for  the  court 
to  instruct  tbe  jury  upon  tbe  subject,  of  con- 
structive fraud. 

4.  Appkai.  and  Ebbob  «=>843(2)— RBTtrBAi,  or 
Nonsuit— Rb  VIEW. 
The  exception  based  upon  the  refusal  to 
grant  a  nonsuit  will  not  be  considered,  since 
the  case  proceeded  to  a  verdict  and  the  defend- 
ants except  to  the  overruling  of  a  motion  for  a 
new  trial  which  includes  tbe  ground  that  the 
verdict  in  favor  of  tbe  plaintiff  was  contrary 
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to  the  evidence  and  without  e-ridence  to  sup- 
port it 

5.  RuuNo  ON  Motion  fob  New  Tbiai.. 

The  verdict  was  not  authorized  by  the  evi- 
dence, and  the  court  erred  in  refusing  to  grant 
a  new  triaL 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  A.  L.  Bartlett,  Judge. 

Action  In  trover  by  H.  Pope  against  H.  B. 
Cobb  and  others.  Jadgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  defendants 
bring  error.    Reversed. 

Griffith  &  Matthews,  of  Buchanan,  for 
plaintiffs  in  error.  M.  J.  Head,  of  Talla- 
poosa, for  defendant  In  error. 

BROYI,I>S,  P.  J.    Judgment  reversed. 

BLOODWORTH  and  HARWEUi,  JJ.,  con- 
car. 

(81  W.  Va.  150) 

ALLEN  &  WHBELEIR  CO.  v.  TARR. 
(No.  3069.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  28,  1917.) 

(Syllabiu  by  the  Court.) 

1.  Sales  ®=>199— Title  to  Goods— Bill  of 
Lading. 

Where  the  seller  ships  goods  on  the  order  of 
the  buyer,  "on  usual  terms  delivered,"  and  for- 
wards the  bill  of  lading  with  draft  attached  to  a 
bank,  with  direction  to  notify  the  buyer,  the 
title  does  not  pass,  in  the  absence  of  clear  proof 
of  a  contrary  intention  by  the  contracting  par- 
ties. 

2.  Sales  9s>370— Bbeach  of  C!ontbaot— Lia- 

BILITT. 

A  breach  of  his  contract  by  the  purchaser  of 
goods,  when  performance  thereof  is  tendered  by 
the  seller,  renders  him  liable  in  damages. 

3.  Sales  €i=»370— Lobs  in  Tbansit— Btjyeb's 
Nb<3  lioen  ce— Damages. 

Through  a  broker  in  Huntington,  F.,  a  grain 
dealer  in  that  city,  ordered  from  A.  &  W.  Co., 
in  Troy,  Ohio,  a  carload  of  grain.  It  arrived 
In  Huntington,  in  good  condition,  on  the  evening 
of  March  2S,  1913,  and  on  the  next  morning  was 
placed  on  a  spur  track  built  for  F.'s  accommoda- 
tion, and  he  was  immediately  notified  by  postal 
card  dropped  in  the  city  post  office.  Bill  of  lad- 
ing with  draft  attached  had  been  mailed  by  A. 
&  W.  Co.  to  the  Huntington  Natiofaal  Bank, 
with  instructions  to  notify  F.,  and  was  received 
by  it  on  the  26th  of  March.  It  immediately 
notified  F.  by  telephone  and  was  requested  by 
him  to  hold  the  draft  until  arrival  of  the  car. 
F.  did  not  pay  the  draft  or  take  up  the  bill  of 
lading,  and  on  the  morning  of  the  28tb  an  un- 
usual flood  in  the  Ohio  river  submerged  the  spur 
track,  and  the  water  continued  to  rise  until  it 
destroyed  the  grain.  Held.  F.  is  liable  in  dam- 
ages to  A.  &  W.  Co.  for  his  negligence  in  not 
taking  up  the  bill  of  lading  and  receiving  the 
grain. 

Error  to  Clrcnit  Court,  Cabell  County. 

Action  by  the  Allen  &  Wheeler  Company 
against  John  S.  Farr.  Verdict  for  plaintiff 
was  set  aside,  and  a  new  trial  awarded,  and 
plaintiff  excepts  and  brings  error.  Judgment 
set  aside,  verdict  reinstated,  and  Judgment 
entered  thereon. 


Campbell,  Brown  &  Davis,  of  Huntington, 
for  plaintiff  in  error.  Marcum  &  Shepherd, 
of  Huntington,  for  defendant  In  error. 

WILLIAMS,  J.  Defendant,  a  grain  dealer 
In  the  dty  of  Huntington,  purdiased,  through 
H.  W.  Alesblre  Company,  a  broker  In  said 
dty,  from  Allen  &  Wheeler  Company,  a  cor- 
poration engaged  in  the  milUng  business  in 
the  dty  of  Troy,  Ohio,  one  splits  car  of  grain, 
consisting  of  600  bushels  of  yellow  shelled 
com  and  800  bushels  of  oats,  to  be  ahii^ed 
on  "usual  terms,  delivered."  The  order  was 
made  on  March  18.  1918,  and  on  the  evening 
of  the  2Stb  of  March  the  carload  of  grain 
arrived  in  Huntington;  on  the  morning  of 
the  26th  it  was  placed  on  a  spur  track,  bnilt 
by  the  Chesapeake  &  Ohio  Railway  Company 
for  defendant's  acommodation  and  use,  and 
a  postal  notice  placed  In  the  post  office  by 
the  freight  agent,  addressed  to  defendant. 
Plaintiff  billed  the  car  to  itself  as  consignee, 
and  maUed  the  bill  of  lading,  with  draft  at- 
tached, to  Huntington  National  Bank,  and 
requested  it  to  notify  defendant  The  draft 
and  bill  of  lading  were  received  by  the  bank 
on  the  26th,  and  It  immediately  notlfled  de- 
fendant by  telephone  and  by  mail,  and  he  re- 
quested the  bank  to  hold  the  draft  until  the 
arrival  of  the  car.  The  grain  remained  in 
the  car  on  the  spur  track  until  It  was  so 
damaged  by  an  unprecedented  rise  In  the 
Ohio  river  as  to  be  worthless.  On  the  morn- 
ing of  the  25th  the  stage  of  the  river  at 
Huntington  was  14.1  feet ;  on  the  26th,  17.2 
feet ;  on  the  27th,  39.4  feet ;  and  on  the  2Sth 
54.6  feet  The  spur  track  was  not  submerged 
until  the  morning  of  the  28th. 

Defendant  declined  to  pay  for  the  grain, 
and  plaintiff  brought  this  action.  The  decla- 
ration contains  two  counts ;  the  first  for  the 
price  of  the  grain  sold  and  delivered,  and  the 
second  for  damages  for  a  breach  of  the  con- 
tract to  purchase  the  grain.  The  jury  found 
for  the  plaintiff  the  sum  of  $529.39.  On  mo- 
tion of  defendant  the  court  set  It  aside  and 
awarded  a  new  trial,  and  plaintiff  excepted 
and  was  awarded  this  writ  of  error. 

[1]  If  the  evidence  supports  the  verdict  on 
either  count  in  the  declaration,  and  no  error 
was  committed  In  the  Instructions  to  the 
Jury,  the  verdict  should  not  hare  been  set 
aside.  The  evidence  does  not  prove  that  de- 
livery bad  been  made  to  defendant,  or  that 
title  had  passed.  Plaintiff  was  both  con- 
signor, and  consignee,  and  had  mailed  the 
bill  of  lading  with  draft  attached  to  the 
Huntington  National  Bank,  thereby  constitut- 
ing the  bank  Its  agent  for  the  purpose  of 
collecting  the  draft  and  delivering  the  bill  of 
lading,  the  indicia  of  ownership  and  right  to 
the  possession,  to  defendant.  The  purpose 
of  plaintiff,  thus  shown,  to  retain  title  to  the 
grain  and  control  of  the  shipment  until  it 
was  paid  for,  la  obvious.     True,  title  may 
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pass  without  actnal  or  constructive  delivery, 
where  such  was  the  Intention  of  the  con- 
tracting parties.  But  that  was  clearly  not 
their  intention  In  this  case. 

[2, 3]  But  the  evidence  is  sufficient  to  sns- 
taln  the  verdict  on  the  other  theory  of  the 
case.  The  evidence  that  the  carload  of  grain 
was  placed  on  the  spur  track  leading  to  de- 
fendant's warehouse  on  the  morning  of  the 
26th  of  March,  and  that  he  was  immediate- 
ly notified  that  It  was  there,  by  postal  card 
dropped  in  the  post  office  that  morning,  Is 
not  denied.  Nor  ia  It  controverted  that  he 
was  notified  by  telephone  the  evening  of  the 
25th  by  the  bank  the  draft  and  bill  of  lading 
were  in  its  hands,  and  that  he  requested  the 
bank  to  hold  the  draft  According  to  the 
evidence,  defendant  made  no  effort  to  unload 
the  car  until  the  rise  of  the  river  made  it 
impossible  and  destroyed  the  grain. 

Plaintiff's  evidence,  undenied,  proves  the 
grain  was  of  the  kind  and  quality  ordered 
and  was  shipped  in  good  condition.  It  was 
Incumbent  upon  defendant  to  be  diligent  In 
performing  his  part  of  the  contract.  In  view 
of  the  condition  of  high  water,  of  which  he 
evidently  knew,  greater  diligence  was  re- 
quired of  him  to  get  possession  of  the  car 
and  unload  the  grain  than  would  be  neces- 
sary under  ordinary  conditions  and  circum- 
stances. He  dahns  that  the  draft  was  not 
presented  to  him  and  payment  demanded,  and 
that  he  was  not  given  an  opportunity  to  In- 
iQ)ect  the  grain.  But  he  does  not  deny  he 
was  notified  of  the  arrival  of  the  bill  of  lad- 
ing and  draft,  and  that  he  told  the  bank  to 
bold  the  draft,  nor  does  he  claim  to  have 
made  any  effort  to  get  permission  to  inspect 
the  grain.  Being  asked  if  he  did  not  have 
the  right  of  inspection  b^ore  paying  the 
draft,  he  answered  as  follows: 

"In  the  first  place  we  didn't  have  the  right  of 
inspection,  or  didn't  go  into  the  car,  or  rather 
don't  go  into  the  car,  unless  we  get  the  agent  or 
broker.  Q.  Did  yon  make  any  effort  to  do  that? 
A.  Well,  I  don't  remember  the  drcumstaucea 
now." 

Moreover,  it  is  proven  to  be  a  local  custom 
in  HnntUgton,  when  a  draft  with  bill  of  lad- 
ing attached  is  forwarded  to  a  bank  for  col- 


lection, simply  to  notl^  the  purchaser  by 
telephone  of  the  arrival  of  the  draft,  and 
that  is  a  sufficient  presentment  However 
that  may  be,  actual  presentment  to  defend- 
ant in  person  was  not  necessary  in  this  case, 
since  he  does  not  deny  he  was  notified  by  the 
bank  that  it  had  the  draft  and  requested  it 
to  hold  It  The  Jury  must  have  believed, 
from  the  evidence  and  the  unusual  circum- 
stances, his  delay  in  paying  the  draft  and 
thereby  obtaining  possession  of  the  grain 
was  unreasonable  delay,  causing  the  loss. 
It  was  a  contract  of  sale  for  cash,  and  plain- 
tiff had  made  a  tender  of  X)erformance  on  its 
part  by  causing  the  carload  of  grain  to  be 
placed  on  defendant's  spur  track  in  the  dty 
of  Huntington,  and  by  placing  the  bill  of  lad- 
ing therefor  in  the  hands  of  the  bank  with 
instructions  to  deliver  It  to  defendant  on  pay- 
ment of  the  draft  By  payment  of  the  draft 
he  could  have  gotten  the  bill  of  lading,  and 
would  have  had  all  of  the  27th,  and  perhaps 
the  26th,  in  which  to  unload  the  car  and  save 
the  grain.  "An  offer  on  the  part  of  the  sell- 
er to  perform  his  part  of  the  contract  by  de- 
livery of  the  goods  is  sufficient  to  fix  the 
liability  of  the  buyer."  35  Cyc.  169,  and  nu- 
merous cases  cited  in  note. 

The  court  gave  three  instructions  for  plain- 
tiff of  whiph  complaint  is  made.  We  find  no 
error  prejudicial  to  defendant  in  them.  The 
first  and  second  state  the  law  correctly  re- 
specting liability  under  the  second  count  of 
the  declaration.  The  third  told  the  Jury,  If 
they  believed  from  the  evidence  defendant 
had  purchased  the  grain  to  be  paid  for  on  Its 
arrival  In  Huntingt'on,  and  it  did  arrive  be- 
fore damage  or  loss  occurred,  then  such 
arrival  constituted  delivery  within  the  mean- 
ing of  the  contract  This  instruction  is  not 
binding,  and  when  read  in  connection  with 
the  instractiona  given  for  defendant,  defining 
more  particularly  what  is  essential  to  consti- 
tute delivery,  could  not  in  any  wise  have 
prejudiced  him.  Defendant's  No.  2  is  more 
favorable  than  the  law  entitles  him  to,  in 
view  of  the  uncontroverted  facts  in  the  case. 

The  Judgment  will  be  set  aside,  the  verdict 
reinstated,  and  Judgment  entered  thereon  by 
ttiis  court 
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Ex  parte  CHALFANT.    (No.  8498.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  16,   1917.) 

(SyUalu*  hy  tht  Court.) 

1.  CBiinNAL  Law  «=3575— Filont— Time  or 
Trial 

Section  23,  chapter  145,  of  tbe  Code  1913 
(sec.  5214),  makes  obtaining  money,  goods  or 
the  signature  of  any  person  by  false  pretenses, 
felonious  offenses  and  punishable  as  prescribed 
thereby. 

2.  CbimUnai-  Law  «=>576(1)— Tbial  foe  Fei,- 
ONT— Terms— DiBCHABGE. 

By  section  25,  of  chapter  159,  Code  1913 
(sec.  6601),  one  charged  with  a  felony  and  held 
for  trial  is  entitled  to  be  discharged  from  pros- 
ecution if  three  regular  terms  of  the  court  are 
allowed  to  elapse  after  the  indictment  without 
brin^g  him  to  trial,  except  for  tbe  reasons 
mentioned  in  the  statute,  and  the  fact  that  he 
has  been  tried  and  convicted  on  another  indict- 
ment found  cotem])oraneously  with  the  first  and 
sentenced  to  imprisonment  in  tbe  penitentiary 
therefor,  will  not  excuse  the  failure  of  the 
state  to  bring  him  to  trial  on  the  other  indict- 
ment nor  prevent  his  discharge  from  prosecu- 
tion thereon. 

3.  Cbiminai,  Law  <&=>57e(^  —  Failubi!  to 

Bbino  to  TBIAIt-DISOHABGB— SlATtlTi:. 

And  it  is  not  necessary  in  such  case  that 
the  accused  in  order  to  obtain  his  discbarge 
should  show  that  after  the  indictment  he  made 
demand  for  trial  or  was  in  any  way  prevented 
from  doing  so.  It  is  the  duty  of  the  state  to 
bring  him  to  trial,  if  it  would  prevent  his  dis- 
charge, or  exci^  itself  upon  some  one  of  the 
grounds  prescribed  by  the  statute. 

Habeas  corpus  by  d  B.  CbaUant  against 
G^  D.  Ball,  sheriff,  etc.    Prisoner  discharged. 

Somerville  &  SomerTllle,  of  Point  Pleasant, 
and  J.  L.  Whltten,  of  Huntington,  (or  peti- 
tioner. R.  A.  Blessing,  of  Point  Pleasant, 
for  respondent 

BflLLBR,  X  Upon  a  writ  of  habeas  corpas 
sued  ont  of  this  court,  petitioner  seeks  Ms 
discharge  from  custody  and  from  further 
prosecution  upon  nine  of  ten  several  Indict- 
ments for-  felCHiles  returned  against  him  In 
October,  1913,  In  the  circuit  court  of  Mason 
County. 

tile  record  shows  that  on  October  16,  1915, 
after  his  arrest  up<»i  said  Indictments,  he 
appeared  In  said  court,  and  the  cases  being 
continued  on  his  motion,  he  then  entered  into 
a  recognizance  with  sureties  for  his  appear- 
ance on  the  8th  day  of  February,  1916,  a  day 
of  a  regular  term  of  said  court  to  be  then 
held.  On  that  day  he  did  appear,  and  on 
the  9th  day  of  February,  1916,  he  pleaded 
guilty  to  one  of  said  indictments,  with  the 
understanding,  on  his  part  at  least,  as  he 
alleges,  that  he  was  not  to  be  thereafter 
prosecuted  upon  any  of  the  other  Indictments, 
and  the  Judgment  of  the  court  was  that  he  be 
confined  and  imprisoned  In  the  penitentiary 
of  tbe  state  for  the  term  of  one  year.  He  was 
thereupon  remanded  to  Jail  there  to  remain 
In  the  custody  of  the  sheriff  until  he  should 
be  delivered  to  a  guard  to  be  sent  by  the 


warden  of  the  penitentiary  to  receive  him. 
He  was  thereafter  taken  to  the  penitentiary 
where  be  iiemained  In  the  custody  of  the 
state,  under  the  order  and  Judgment  of  said 
court,  servlqg  out  the  term  of  his  imprison- 
ment, lutll  about  December  9,  1916,  when  he 
was  discharged,  and  when  he  was  Immediatel; 
taken  Into  custody  by  the  sheriff  of  Mar- 
shall County,  the  county  in  which  tbe  peni- 
tentiary la  located,  upon  a  capias  issued  oat 
of  the  clerk's  ofiioe  of  the  circuit  court  of 
Mason  County,  on  November  27,  1910,  to 
answer  an  Indictment  for  a  felony  at  the 
next  term  oi  eald  qourt,  and  was  on  Decem- 
ber 9,  1916,  again  delivered  Into  the  custody 
of  tbe  sheriff  of  said  Mason  County,  where  he 
remained  until  subsequently  released  on  liis 
recognizance,  lastly  on  February  7,  1917,  to 
appear  at  the  June  term,  1917,  of  said  court, 
to  answer  the  daarges  of  felony  alleged 
against  falm. 

On  tbe  latter  date  he  did  appear  Is  dia- 
chaige  of  his  recognizance  and  then  moved 
the  court  to  be  discharged  from  custody, 
which  motion  the  court  overruled,  the 
grounds  therefor  alleged  being  the  same  as 
those  now  relied  on  for  his  discharge  on  ha- 
beas corpus,  namely:  First,  because  no  of- 
fense Is  charged  against  him  In  said  indict- 
ments or  either  of  them;  second,  because 
three  regular  terms  of  the  circuit  court 
elapsed  after  said  Indlctmeuta  were  found 
against  him,  and  after  he  was  remanded  or 
held  for  tolal,  without  a  trial  being  had 
thereon,  wherefore,  by  virtue  ot  section  25, 
chapter  159,  of  the  Code  (sec.  5601),  be  is  en- 
titled to  his  discharge  from  further  prosecu- 
tion. 

[1]  The  first  ground  we  think  should  be 
negatived.    Th^  point  made  Is  that  tbe  stat- 
ute, section  23,  chapter  145,  Code  (sec.  5214) 
relating  to  the  subject  of  obtaining  the  money, 
goods  or  tbe  signature  of  any  person  by 
false  pretenses,  and  under  whldi  the  several 
Indictments  were  found,  does  not  spedScally 
declare  the   offense  larceny,  or  forgery,  or 
otherwise  define  the  offenses.    But  the  stat- 
ute does  say  that  one  so  obtaining  money  or 
property,   the  subject  of  larcesy,  dtall  ba 
deemed  guilty  ot  the  Jaxoeqy  thereof,  and 
furthermore  says  that  "every  i>erson  so  of- 
fending against  any  of  tbe  provisions  of  this 
section  shall,  upon  conviction  thereof,  be  con- 
fined In  the  penitentiary  not  less  than  one 
nor  more  than  five  years,"  etc.,  clearly  mak- 
ing all  offenses  thereunder  felonies,  punisha- 
ble by  confinement  In  the  state  prison.    Sec- 
tion 1,  chapter  152,  Code  (sec.  5458),  makes 
offenses  punishable  by  death  or  confinement 
in  the  penitentiary,  felonies,  and  all  other 
offenses  misdemeanors.     If  the  statute  was 
wanting  In  the  particulars  pointed  out  other 
sections  of  the  same  chapter  would  be  de- 
ficient for  the  like  reason,  as  for  examples 
sections   24a,  25,   and  26   (sees.   6216-5218). 
Moreover,  the  Indictments  charge  petitioner 
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with  having  by  Cals^  pretenses  obtained 
money  from  stinjry  persons  which  is  declar- 
ed by  the  statute  to  be  larceny,  and  panlsha- 
ble  as  proTided  by  confinement  In  the  peni- 
tentiary. 

[2,  8]  On  the  second  gronud,  however,  we 
think  the  petitioner  Is  entitled  to  his  dis- 
charge. Section  25,  chapter  169,  of  the  Code 
(sec.  5601),  says: 

"Every  person  charged  With  felony,  and  re- 
manded to  a  cirealt  court  for  trial,  ahali  be  for- 
ever dischazged  from  prosecution  for  the  of- 
fense, if  there  l>e  'three  regular  terme  of  such 
court,  after  the  indictment  i8  found  against  him, 
'  without  a  trial,  unless  the  failure  to  try  him  was 
caused  by  his  insanity ;  or  by  the  witnesses  for 
the  State  beine  enticed  or  kept  away,  or  prevent- 
ed from  attending  by  Bickness  or  inevitable  acci- 
dent; or  by  a  continuance  granted  on  the  mo- 
tion of  the  accused;  or  by  reason  of  his  es- 
caping from  jail,  or  failing  to  appear  according 
to  his  recognizance,  or  of  the  inability  of  the 
jury  to  agree  in  their  verdict." 

In  State  v.  KeUison,  56  W.  Ya.  690,  692, 
47  S.  B.  166,  the  word  "remanded"  was  con- 
strued with  reference  to  other  statutes  re- 
lating to  procedure  to  mean  "held  for  trial." 
And  It  was  fully  proven  that  the  present 
case  Is  not  covered  by  any  of  the  exceptions 
mentioned  in  the  statute.  Wherefore,  the 
sole  question  presented  is,  was  the  prisoner 
unlawfully  so  held  without  trial  after  the 
lapse  of  three  terms  of  court  after  the  in- 
dictments were  found  against  him?  It  Is  not 
controverted  that  the  petitioner  was  never 
brought  to  trial  on  any  of  said  indictments 
except  the  one  on  which  he  confessed  and 
was  sentenced  to  the  penitentiary;  but  the 
contention  on  behalf  of  the  state  la  that  as 
he  appeared  on  February  8, 1916,  in  discharge 
of  his  recognizance,  and  so  confessed  to'  one 
of  said  indictments,  and  was  sentenced  to 
serve  a  term  in  the  penitentiary  he  could 
not  have  been  tried,  and  there  was  no  neces- 
sity for  bringing  him  to  trial  on  any  of  the 
other  Indictments  during  the  time  he  was 
serving  out  bis  sentence  on  the  indictment 
on  which  he  was  convicted.  But  the  statute 
was  enacted  to  protect  those  accused  of 
crime  In  their  rights  to  a  trial  without  un- 
reasonable delay,  guaranteed  by  the  Con- 
stitution. The  statute  prescribes  what  shall 
be  deemed  unreasonable  delay  and  thereby 
places'  the  subject  beyond  the  discretion 
of  the  court;  it  is  mandatory,  it  says,  for  the 
neglect  specified,  the  accused  shall  be  for- 
ever discharged  from  prosecution  for  the 
offense  charged  against  him. 

Applicable  to  the  case  at  bar  we  decided 
in  Dudley  v.  State,  55  W.  Va.  472,  47  S.  B. 
285,  that  the  fact  that  one  had  been  illegally 
recommitted  to  the  penitentiary  by  order  of 
the  Governor  was  no  excuse  for  not  bringing 
bim  to  trial  within  the  time  prescribed  by 


the  statute.  But  whether  being  held  legally 
or  illegally  the  result  is  the  same  to  the 
accused,  and  if  any  duty  was  devolved  on 
him  by  the  statute,  as  in  some  states,  to  make 
demand  for  trial  within  the  limitation  of 
the  statute,  being  in  prison  he  was  without 
opportunity  to  do  so,  and  no  fault  for  not 
trying  him  sooner  can  be  attributed  to  him. 
In  State  v.  Keefe,  17  Wyo.  227,  98  Pac.  122, 
22  L.  R.  A  (N.  S.)  896,  17  Ann.  Cas.  161,  the 
statute  of  Wyoming  requiring  persons  to  t>e 
brought  to  trial,  except  in  certain  contingen- 
cies, within  two  terms  of  the  court  after  the 
finding  of  the  indictment,  it  was  held  that 
the  statute  applied  to  persons  confined  in 
the  penitentiary  for  another  offense  as  fully 
as  to  any  other  person  accused  of  crime  and 
one  of  the  p<rfnt8  of  the  syllabus  in  ttiat  case 
is: 

"Assuming,  without  deciding,  that  the  court 
cannot  order  the  production  before  it,  for  trial, 
of  a  person  who  is  imprisoned  in  the  state 
penitentiary  for  another  offense,  still,  where 
two  indictments  for  separate  offenses  are  con- 
temporaneous, there  is  nothing  to  prevent  the 
state  from  bringing  the  accused  to  trial  on  both 
indictments  before  be  ia  sentenced  to  imprison- 
ment under  either,  and  where  it  fails  to  pursue 
that  course,  the  consequent  delay  in  bringing 
the  second  indictment  to  trial  must  be  at- 
tributed to  its  own  actios  rather  tiian  to  any  • 
fault  of  the  accused." 

In  that  case  as  In  this  case  at  bar  it  was 
0(»ttended  that  where  the  accused  was  confin- 
ed in  the  penitentiary  it  was  impossible  to  try 
him  on  the  other  indictments.  But  the  court 
said: 

"The  ancient  doctrine  of  antrefois  attaint  has 
been  generally  repudiated  by  the  courts  of  this 
country.  *  •  •  And  hence  it  is  well  settled 
that  the  conviction  and  sentence  for  one  felony 
is  not  a  bar  to  an  indictment  or  trial  for  an- 
other, and  that  a  convict,  while  imprisoned  in 
the  penitentiary,  is  not  exempt  from  trial  and 
sentence  for  another  crime,  whetlier  charged  to 
have  been  committed  before  or  daring  such  im- 
prisonment" Citing  for  the  proposition  9  Cyc. 
S7S,  876,  and  many  decisions  from  other  states. 

In  Ohio,  and  perhaps  in  some  of  the  other 
states,  controlled  by  statute,  the  dtity  is  im 
posed  on  the  prisoner  to  move  for  or  demand 
a  trial,  and  falling  in  which  he  does  not  place 
himself  in  a  position  to  demand  his  discharge. 
Ex  parte  McGehan,  22  Ohio  St.  442.  Oilleepie 
V.  People,  176  111.  238,  52  N.  B.  250,  seems 
to  be  to  the  same  effect.  But  no  such  duty  is 
devolved  on  the  accused  by  our  statute.  The' 
cases  of  Dulin  v.  Llllard,  91  Va.  718,  20  S.  B. 
821;  Commonwealth  v.  Adcock,  8  Qrat  662, 
and  Crookfaam  v.  State,  6  W.  Va.  510,  are 
relied  on  by  rcEfpondent's  counsel,  but  are 
inapplicable  to  the  facta  in  the  case. 

For  the  foregoing  reason  we  are  of  opin- 
ion to  order  the  discliarge  of  the  petitioner 
from  custody  and  from  further  prosecution 
<m  said  indictments^ 
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STATE  T.  VINEYABD.    (No.  32-11.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Oct  16,  1917.) 

(Svllabu*  by  the  Court.) 

1.  Indictment  and  IwroRMATioN  ®=66  — 
Neoativing  Pbesuuftion  of  Infant's  In- 
capacity. 

In  an  indictment  for  murder  against  an  in- 
fant under  fourteen  years  of  age  it  ie  not  nec- 
essary to  negative  the  presumption  of  incapacity 
of  the  defendant  to  commit  the  crime  charged 
against  him. 

2.  Cbiminai,  Law  ®=>815(1)  —  Pbesumftion 

OF  iNCAPACmr— INBTBUCTION. 

An  instruction  to  the  jury  in  such  a  case 
rimply  indicating  the  degrees  of  crime  which 
may  be  found  under  an  indictment  for  murder, 
if  the  evidence  beyond  a  reasonable  doubt  should 
warrant  it,  is  not  objectionable  on  the  ground 
that  it  ignores  the  presumption  of  the  inca- 
pacity of  the  defendant. 

3.  Infants  €=»e8  —  Capacity  to  Commit 
COiMB  —  Pkksdmption  and  Burden  or 
Pbooi^Deobbe. 

But  an  instruction  in  such  a  case  telling  the 
jury  that  when  the  homicide  is  proved  it  is  pre- 
sumptively murder  in  the  second  degree,  and  if 
the  state  would  elevate  it  to  first  degree  murder 
the  burden  is  upon  it,  and  if  the  defendant 
would  reduce  the  degree  of  the  offense  the  bur- 
den is  on  him,  constitutes  reversible  error.  The 
law  casts  no  such  burden  on  an  infant  under 
the  age  of  fourteen  yeaia  who  is  presumptively 
doii  incapaz. 

4.  iMFANTB    «=»68— CBIMES  —  INBTBUCTIONS — 

Malick. 
And  an  instruction  in  such  a  case,  without 
more,  which  tells  the  jury  that  it  is  not  neces- 
sary that  malice  should  exist  in  the  heart  of  the 
accused  against  the  deceased,  and  that  malice 
and  the  other  ingredients  of  murder  may  be  in- 
ferred from  the  fact  of  the  cutting  or  killing 
of  the  deceased  with  a  deadly  weapon,  is  er- 
roneous, when  applied  to  an  infant  under  the 
age  of  fourteen  years,  prima  facie  incapacitated 
to  commit  the  offense. 
6.  Infants  «=>6d  —  CJAPAcrrr  to   Commit 

Cbime. 
And  it  is  error  for  the  court  in  such  a  case 
to  tell  the  jury  that  if  the  defendant  at  the  time 
of  the  homicide  "had  sufficient  understanding 
as  to  know  that  the  commission  of  that  offense 
was  wrong,"  the  same  law  was  applicable  to 
him  as  to  persons  over  the  age  of  fourteen 
yearn.  To  convict  an  infant  in  such  case  it  is 
necessary  to  show  also  that  he  knew  or  under- 
stood the  nature  and  consequences  of  his  act 
and  showed  design  and  malice  in  its  execution. 

Error  to  Circuit  Court,  Roane  County. 

CuUy  Vineyard  was  ronrlcted  of  involun- 
tary manslaughter,  and  he  brings  error. 
Judgment  reversed,  verdict  set  aside,  and 
new  trial  awarded. 

Harper  &  Baker,  of  Spencer,  for  plaintiff 
In  error.  E.  T.  England,  Atty.  Gen.,  and 
Charles  Bltchle,  Asst  Atty.  Gen.,  for  the 
State. 

MILLSR,  J.  Upon  an  indictment  for  the 
murder  of  Coy  Gandee,  a  boy  between  twelve 
and  thirteen  years  of  age,  the  defendant, 
Cully  Vineyard,  a  boy  eleven  years  one  month 
and  seven  days  old,  was  convicted  by  the 
jury  of  involuntary  manslaughter,  and  there- 
on the  Judgment  of  the  circuit  court  now 


complained  of  was  that  defendant  be  "com- 
mitted to  the  West  Virginia  Industrial  School 
for  Boys,  of  this  state,  there  to  be  received 
and  treated  and  retained  in  all  respects  as 
other  youths  therein,  and  therein  to  remain 
until  he  shall  have  arrived  at  the  age  of 
twenty-one  years,  unless  sooner  discharged 
by  the  State  Board  of  Control." 

The  evidence  in  the  case,  besides  disclosing 
the  ages  of  the  two  boys,  shows  that  they 
were  sons  of  near  neighbors  in  the  country, 
both  families  being  on  friendly  and  intimate 
terms,  and  tliat  the  boys  played  together,  at 
home  and  at  school,  and  that  prior  to  the 
day  of  the  homicide,  there  was  little,  if  any, 
evidence  of  any  ill  feeling  existing  between 
these  children,  and  none  except  such  as  would 
naturally  occui-  between  children  of  their 
ages  at  play.  There  is  some  evidence  that  a 
day  or  two  before  the  homicide  defendant 
with  other  boys  threw  hickory  nuts  or  other 
small  objects  at  a  pet  crow  owned  by  de- 
ceased, but  that  defendant  at  once  ceased  do- 
ing so  when  deceased  objected,  and  no  111 
feeling  between  the  boys  appears  to  have 
been  engendered  thereby. 

The  only  proof  showing  or  tending  to  show 
deliberation  or  Intent  on  the  part  of  defend- 
ant to  assault  or  injure  deceased  was  that 
on  the  night  before  the  homicide  one  witness, 
an  employee  of  defendant's  father,  swore  that 
defendant  asked  him  for  his  knife,  and  when 
asked  what  he  wanted  with  it,  said  he  was 
going  to  cut  Coy  Gandee's  guts  out,  and  that 
he  would  show  witness  blood  on  it,  and  also 
asked  him  for  a  razor.  Two  witnesses  for 
defense.  Including  defendant's  father,  swore, 
however,  that  tliis  witness  had  previously  told 
them  that  all  the  defendant  asked  for  was 
bis  knife,  and  that  he  made  no  mention  of  a 
razor,  and  this  contradicted  him  on  this 
point.  On  cross-examination,  moreover,  be 
admitted  that  defendant  exhibited  no  ill 
feeling,  and  that  as  a  matter  of  f&ct  he  ap- 
peared to  be  and  he  thought  the  boy  was  Jok- 
ing, and  that  he  did  not  lend  him  bis  knife. 

And  on  the  next  day,  the  day  of  the  cut- 
ting, two  of  defendant's  schoolmates  occupy- 
ing seats  near  him  swear  that  defendant  re- 
quested one  of  them  the  loan  of  his  knife, 
saying  he  wai;  going  to  split  or  cut  the  bib  of 
Gandee's  overalls  to  scare  him,  and'  one  of 
these  boys  says  he  heard  defendant  call  Gan- 
dee "sons  of  bitches,"  and  like  names.  One 
of  them  swears  also  that  he  saw  defendant 
with  a  knife  on  the  morning  of  the  same  day, 
but  no  one  swears  that  he  made  any  use  of 
the  knife  except  to  whittle  a  stick,  until  the 
moment  of  the  cutting,  which  occurred  at 
the  forenoon  recess  of  the  school  they  were 
attending  in  the  country. 

The  particular  occurrence  in  which  defend- 
ant intentionally  or  by  accident  stabbed  de- 
ceased, and  from  which  he  died  a  day  or  two 
later  is  described  as  follows:  On  the  same  or 
the  previous  day  the  Gandee  boy  was  seen  to 
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grab  the  defendant  by  tbe  collar  and  Jerk  blm 
around  vigorously;  and  at  the  morning  re- 
cess about  ten  o'clock  defendant  went  out 
and  was  seen  going  away  from  the  sdiool 
honse  some  little  distance,  before  the  Oandee 
boy  came  out ;  when  the  latter  emerged  from 
tbe  school  honse,  he  started  in  the  direction 
of  the  defendant  and  on  overtaking  him  was 
seen  to  grab  Um  by  the  collar  and  to  Jerk 
him  nearly  down  to  the  ground,  and  when  the 
defendant  was  observed  striking  backwards 
two  or  three  times.  When  deceased  got  up 
be  complained  that  defendant  had  cut  him 
and  held  bis  abdomen  where  a  small  punc- 
ture was  found  and  through  which  the  small 
Intestine  had  begun  to  protrude,  and  through 
whl<di,  by  the  time  the  doctor  arrived,  It  had 
become  extended  some  twelve  or  fourteen 
inches.  This  part  was  amputated  by  the  'sur- 
geon and  the  end  of  the  intestine  spliced 
and  then  r^nserted  in  the  abdomen.  Peri- 
tonitis set  in  a  couple  of  days  afterwards  and 
the  boy  died. 

[1]  Numerous  grounds  are  assigned  for  re- 
versal of  the  Judgment  First,  the  sufficiency 
of  the  indictment  is  cluiUenged.  It  is  in  the 
form  prescribed  by  the  statute  and  many 
times  approved  on  error  to  this  court  But 
it  is  said  that  as  the  defendant  is  an  Infant 
under  fourteen  years,  and  presumptively  in- 
capacitated to  commit  the  crime  of  murder, 
tbe  indictment  should  have  negatived  this 
presumption  of  incapacity,  and  is  bad  for  its 
omission  to  do  so.  The  general  rule  is  well 
settled  that  the  Indictment  need  not  negative 
matters  of  defense,  such  as  matter  of  excuse 
and  Justification  which  are  to  be  set  up  by 
defendant    12  Standard  Ency.  of  Proc  350. 

But  is  this  presumed  Incapacity  on  account 
of  age  matter  of  defense?  We  think  it  is,  at 
least,  the  fact  that  the  accused  is  within  "the 
dubious  age  of  discretion,"  as  some  of  tbe 
books  describe  it.  Is  matter  of  defense,  and 
when  this  fact  is  shown  the  burden  is  then 
cast  upon  the  state  of  showing  that  not- 
withstanding his  age,  the  accused  was  doll 
capax,  and  criminally  responsible  for  his 
crime.  This  proposition  Is  supported  by  good 
authority.  Commonwealth  t.  Scannel,  11 
Cash.  (Mass.)  547 ;  People  v.  Wessel,  98  Cal. 
352,  83  Pac.  216.  The  latter  case  was  a  rape 
case,  in  which  it  was  held  that  tbe  averment 
that  defendant  wilfully  and  feloniously  com- 
mitted rape  upon  the  person  of  a  female 
cbIM  under  the  age  of  fourteen  years  implied 
an  averment  that  he  was  capable  of  commit- 
ting the  offense,  and  that  It  was  unnecessary 
to  aver  that  he  was  over  tbe  age  of  fourteen 
years.  We  think  the  Indictment  Is  not  bad 
for  the  omitted  defensive  matter  referred  to. 
See  Wharton  on  Horn.  (3d  Ed.)  p.  12.  See, 
also,  the  elaborate  note  to  State  y.  Yeargan 
(N.  C.)  36  L.  R.  A.  196,  and  particularly  para- 
graphs Ila,  1  and  2.  We  see  no  more  reason 
for  alleging  the  capacity  of  the  accused  in 
the  case  of  infancy,  than  In  the  case  of  in- 
sanity or  of  any  other  disability  excusing  the 


crime.  Both  are  defensiye  In  their  nature 
and  It  would  not  be  required  in  the  case  of 
insanity  to  aver  tbe  sanity  of  defendant  1 
Mlchie  on  Horn.  18.  Moreover,  between  the 
ages  of  seven  and  fourteen  the  presumption 
that  an  Inftint  is  doll  incapax  is  prima  fade 
only  and  liable  to  be  overcome  by  clear  and 
convincing  proof.  Wherefore  the  matter  must 
be  regarded  as  defensive,  the  burden  on 
showing  infancy  being  sliifted  at  once  to  the 
state.  Angelo  v.  People,  96  111.  209,  36  Am. 
Rep.  182. 

[2]  l%e  only  other  grounds  relied  on  for 
reversal,  relate  to  the  giving  and  refusal  of 
instructions.  At  the  instance  of  the  State 
the  court  gave  four  instructions.  We  see 
nothing  wrong  with  the  first  It  is  complain- 
ed that  it  ignores  the  presumption  of  Inca- 
pacity of  the  defendant  to  commit  tbe  crime. 
It  simply  told  the  Jury  what  degrees  of  crime 
might  be  found  under  the  indictment,  pro- 
vided the  evidence  beyond  a  reasonable  doubt 
warranted  it,  that  Is,  murder  in  the  first  or 
second  degrees,  voluntary  or  involuntary 
manslaughter,  or  assault  or  battery,  or  not 
guilty. 

[3]  Tbe  seQond  instruction  we  think  was 
wrong,  not  perhaps  in  the  abstract,  but  as 
applied  to  this  case.  It  was  approved  in 
State  v.  CJain,  20  W.  Va.  700;  State  v.  Doug- 
lass, 28  W.  Va.  299,  and  in  State  v.  Stewart, 
63  W.  Va.  697,  60  S.  E.  691.  It  told  the 
Jury  that  when  homicide  Is  proved  the  pre- 
sumption is  that  it  is  murder  in  the  second 
degree,  and  if  the  state  would  elevate  it  to 
first  degree  murder  she  must  establish  the 
characteristics  of  that  crime,  and  if  the 
prisoner  would  reduce  It  to  manslaughter  the 
burden  is  on  him.  As  applied  to  this  case, 
it  was  misleading.  The  presumption.  In  the, 
case  of  an  infant  under  fourteen  years  of 
age  Is  that  he  is  doll  Incapax,  and  it  is  in- 
correct to  say  that  a  homi<Hde  committed  by 
blm  is  presumptively  murder  in  the  second 
degree,  or  that  the  bnrden  is  upon  him  to  re- 
duce it  to  a  lesser  degree.  The  law  is  that 
when  he  is  shown  to  be  under  fourteen  years 
of  age  the  whole  burden  is  then  cast  upon 
the  state  to  prove  his  capacity  to  commit 
the  crime  with  which  he  is  charged,  and 
there  Is  no  presumption  against  him  which 
the  law  recognizes.  The  instruction  if  at  all 
proper  in  cases  like  this  should  have  been 
so  modified  as  to  fully  meet  the  case  of  an 
Infant  Law  v.  Commonwealth,  76  Va.  885^ 
40  Am.  Rep.  750;  14  R.  C.  L.  266;  7  Ency. 
Evidence,  264;  Angelo  v.  People,  supra; 
Allen  V.  United  States,  150  U.  S.  651,  14  Sup. 
Ct.  196,  87  li.  Ed.  1179. 

It  was  argued,  however,  that  as  the  Jury 
found  the  prisoner  guilty  only  of  Involuntary 
manslaughter  he  could  not  have  been  preju- 
diced by  any  error  against  him  in  this  in- 
struction. But  how  can  we  say  In  this  case 
that  he  may  not  have  been  prejudiced?  In 
Allen  y.  United  States,  supra,  the  court  be- 
low In  an  instruction  to  the  Jury  made  the 
mistake  of  fixing  the  beginning  of  the  period 
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of  accormtablUty  at  eleven  Instead  of  four- 
teen years,  and  although  the  evidence  show- 
ed talm  to  have  been  slightly  over  fourteen 
years  the  court  said  he  ml^t  nevertheless 
have  been  prejudiced  by  the  error,  and  that 
was  one  of  the.  grounds  on  which  the  judg- 
ment below  was  reversed.  It  is  possible  that 
the  jury  may  have  been  Induced  by  the  er- 
ror In  this  case  to  And  a  different  verdict 
from  what  they  otherwise  would  have  found 
against  the  accused. 

[4]  State's  instruction  No.  S  is  also  com- 
plained of,  not  as  an  abstract  proposition  of 
law,  but  as  applied  to  this  case.  It  tc^d  the 
jury  that  to  convict  one  of  murder  It  was 
not  necessary  that  malice  Should  exist  In  the 
beart  of  the  accused  against  tbe  deceased, 
and  that  If  they  believed  from  tbe  evidence 
that  the  prisoner  was  grullty  of  cutting  the 
deceased  with  a  deadly  weapon,  and  kllllug 
Mm,  tbe  Intent,  tbe  malice,  and  tbe  wllfuU- 
qess,  the  deliberation  and  ^remeditatlou 
might  be  Inferred  from  the  act,  tiiough  such 
malice  may  not  have  been  directed  against 
any  particular  person,  but  such  only  as 
showed  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief.  As  applied  to  an 
Infant  presumptively  incapable  of  committing 
a  crbne,  we  think  this  Instruction  was  clear- 
ly erroneous,  for  malice  is  necessary  in  such 
cases  to  supply  age,  and  that  when  under 
age  malice  cannot  lawfully  be  Inferred  from 
the  bare  fact  of  cutting  with  a  deadly  weap- 
on. The  court  we  think  by  defendant's  In- 
struction number  two,  correctly  told  the 
jury  that  the  evidence  of  malice  which  was 
necessary  to  supply  the  lack  of  age  in  a  child 
under  the  age  of  fourteen  years  charged 
with  murder  must  be  dear  and  strong,  and 
beyond  all  doubt  and  contradiction.  Law 
V.  Commonwealth,  supra;  1  Hale,  P.  G.  p. 
26;  State  v.  Yeargan,  supra,  page  200.  True 
it  may  not  be  necessary  in  such  cases  to  of- 
fer direct  proof  of  ipalice,  but  as  is  said  In 
Underhill  on  Criminal  Evidence,  section  20, 
page  36: 

"Tbe  evidence  to  rebut  the  presumption  of 
criminal  incapacity  in  the  esse  of  a  child  be- 
tween the  age*  of  seven  and  fourteen  years 
must  be  strong  and  clear,  and  prove  bis  capacity 
to  commit  crime  bevond  all  reasonable  doubt. 

And  in  a  note  to  tbe  same  section  this  writ- 
er says: 

"What  evidence  will  be  required  depends 
wholly  npoi)  the  circumstances  of  each  case,  as 
the  education  and  intelligence  of  the  child,  hia 
moral  character  and  training  and  the  nature  of 
tbe  crime,  its  attendant  circumstances  and  tbe 
motives  which  prompted  it." 

Certainly,  therefore,  tbe  malice  necessary 
to  supply  tbe  age  cannot  be  assumed  merely 
frcnn  the  facts  recited  in  this  Instruction. 

[tl  Instmction  number  five  is  likewise 
challenged.  It  told  the  jury  that  If  they  be- 
lieved from  the  evidence  that  defendant  at 
the  time  he  is  charged  with  the  kilUng  of  the 
deceased  "bad  sufficient  understanding  as  to 
know  that  the  cpmmlssi(m  of  that  offense  was 


wrong,"  then  the  same  law  applied  to  him 
as  to  persons  over  the  age  of  fourteen  years. 
In  the  case  of  an  infant  presumptively  doU 
fncapax,  it  <s  necessary  to  show  more  than 
that  the  accused  knew  tbe  commission  of  the 
act  was  wrong-;  it  Is  necessary  to  show  that 
be  fully  knew  the  nature  and  consequence 
of  his  act,  and  showed  design  and  malice  In 
its  execution.  Wc  think,  therefore,  this  In- 
struction was  too  limited  In  Its  scope  and 
was  calculated  to  mislead  the  jury;  and  cer- 
tainly it  is  possible  that  the  defendant  may 
have  been  prejudJiced  thereby.  Nor  was  this 
defect  in  this  Instruction  cured  by  tbe  in- 
struction given  on  behalf  of  tbe  defendant 
For  the  foregc^ng  reasons  we  are  of  opin- 
ion to  reverse  the  judgment,  set  aside  the 
verdict,  and  award  the  defendant  a  new  trial. 


(81  w.  Va.  Ul) 
Ex  parte  GLASS.    (No.  3501.) 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  16,  1917.) 

(Bvllahmt  hy  the  Oourt.} 

1.  IinroxioATiNO  Liquors  «s>l9  —  PsosiBt- 
TioH  Law— DiscBimoN  of  Pbobecutiro  At- 

TORNKT  —  CONBTITUTIONAJUTY    OF    StATOTK. 

The  provision  of  section  32',  c.  32A  of 
Barnes  Code,  permitting  the  prosecuting  attor- 
ney of  any  county,  or  the  state  eommissioner 
of  prohibition,  to  elect  whether  a  justice  of  the 
peace  before  whom  a  person  is  arraigned  on  a 
charge  of  having  violated  a  provision  of  that 
chapter,  the  prohibition  act  the  first  time, 
BbaU  bear  and  determine  tbe  charge,  or  merely 
put  the  accused  on  bis  preliminary  examination, 
and,  on  proof  of  probable  cause,  require  him  to 
give  a  recognizance  for  his  appearance  to  an- 
swer an  indictment,  or  commit  him  to  jail  ia 
default  thereof,  is.  constitutional  and  valid. 

2.  Intoxicatiro  Liqdobs  «s9l9  —  Jurisdic- 
tion OF  Jdsiigb  of  thb  Peace— Vauditt 
OF  Pbohibitioh  Act— Constitutiohai,  P«o- 

VISIONS. 

Section  28  of  article  8  of  the  Constitution, 
vesting  in  justioea  of  tJie  peace  such  jurisdic- 
tion and  power  in  criminal  cases  as  may  be 
prescribed  by  law,  Impliedly  authorizes  the  Leg- 
islature to  give  or  withhold  such  jurisdiction, 
and  in  the  exercise  of  that  plenary  power  It 
validly  conferred  jurisdiction  of  &nt  offenses 
under  the  prohibition  act  upon  justices  of  tbe 
peace  conditionally,  by  the  enactment  of  sec- 
tion 32  of  chapter  32A  of  the  Code. 

3.  iNTOXicAnsro  Liqdobs  «s»10— Jubt  <:=> 
31(11)— TaiAi.  BT  Jdbt— LsaiBiATiVK  Pow- 

EB— PBOHIBITION   ACT. 

Said  provision  does  not  encroach  upon  or 
impair  the  right  of  trial  by  Jury,  nor  discrimi- 
nate in  favor  of  the  state  and  against  the  ac- 
cused, in  such  manner  or  to  such  an  extent  as 
to  Inake  it  conflict  with  any  constitutional  lim- 
itation upon  the  legislative  power. 

4.  Intoxicating  Liquobs  «=s»19  —  Jtjbisdio- 

TIOW    OP   JUSTIOE    OF   THB    PEACE— PBOHIBX- 
TION    Act— VAilDITT. 

The  provision  of  section  10  of  chapter  32A 
of  the  Code,  authorizing  a  justice  of  the  peace, 
on  such  an  examination  and  finding  of  probable 
cause,  to  require  two  recognizances  of  the  ac- 
cused, one  to  answer  an  indictment  and  tbe 
other  not  to  violate  any  provision  of  the  chap- 
ter, in  the  meantime,  and  to  commit  him  to  jail 
for  failure  to  give  either  or  both  of  such  recog- 
nizances, is  vaUd  <uid  constitutioiiaL 
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5.  JnBT'  «=aei(6)— filOBT    TO    Jdbt    Tb14I/— 
CONSTITUTIOKAI,    PbOVISIONS. 

Section  10  of  article  3  ol  the  ConrtitutioD 
does  not  inhibit  imprisonment,  without  a  trial 
by  jury,  to  await  an  indictment,  or  for  trial 
OB  an  indictment  or  other  accusation,  or  fail* 
nre  to  give  security  for  good  behaviec.  The  in- 
hibitian  thereof  eiztends  only  to  imprisonment 
as  a  legal  consequence  of  a  conviction  of  a 
crime. 

6.  Bail  «s>52  —  CBnaNAL  I/AW  «=>12ia- 
"ExcESsiVB   Bah."— "Cbtjki.  ob   Unubpai. 

PONISBUENT." 

A  Statutory  penalty  of  $500  in  a  bond  with 
condition  not  .to  violate  a  criminal  law,  pend- 
ing a  prospective  grand  jury  inquest  as  to  prob- 
able  cause  to  believe  the  part^  of  whoift  such 
bond  is  required,  has  already  violated  such  law, 
is  not  excessive  wiUiin  the  meaning  of  section 
6  of  article  3  of  the  Constitution,  inhibiting 
the  requirement  of  excessive  bail.  Nor  is  im- 
prisonment for  failure  to  give  such  a  bond  all 
infliction  of  cruel  or  vnusoal  punishment  with* 
in  the  meaniag  o(  mU  section. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Excessive  Bail;  JWrst  and  Sec- 
ond Series,  Cruel  and  Unusual  Punishment] 

AppUcatipn  by  Bobert  Glass  for  si  writ  oi 
babefts  corpna.    Prisoner  remanded. 

L.  C.  Musgrave,  of  Fairmont,  for  petition- 
er. Walter  B.  Haggerty,  (ft  Falnnont,  and 
Jno.  T.  Slmms,  of  Charleston,  for  respondent. 

POFFBNBAKGE3R,  J,  0*18  application 
for  a  discbarge  from  custody,  on  a  writ  of 
habeas  corpns.  Is  predicated  upon:  the  as- 
sumption of  unconstitutionality  of  two  pro- 
visions of  chapter  32A  of  Barnes'  Code;  the 
one  found  In  section 'B2,  permitting  the  pros- 
ecuting attorney  or  the  state  commlsalonsr 
of  prohibition  to  elect  whether  a  Justice  Bball 
hear  and  determine  a  ^arge  made  against 
a  prisoner- arraigned  before  bIm,'for  an  al- 
leged first  violation  of  any  provision  of  that 
cbapter,  or  merely  hold  a  preliminary  exam- 
ination and  require  a  recognizance  of  the 
prisoner,  conditioned  for  his  appearance  to 
answer  an  Indictment,  on  proof  of  probable 
cause,  and  commit  him  to  jail  In  defantt 
thereof;  and  tbe  one  fbtmd  In  8e<;tlon  10, 
authorizing  a  justice,  on'  ancb  an  examina- 
tion and  finding,  to  require  tbe  accused  to 
enter  into  a  recognizance  in  the  penalty  of 
fSOO,  not  to  violate  any  of  tbe  provisions  of 
tbe  chapter;  between  tbe  date  of  the  recog- 
nizance and  tbe  adjonrmnent  of  the  next 
grand  jnry  term  of  the'  drcnlt,  criminal,  or 
intermedlaite  conrt  of  tbe  conntjr.  In  addition 
to  tbe  recognizance  for  his  appearance  to 
answer  an  indictment;  and  to  <!ommlt  him 
to  jail  In  case  of  bis  failure  to  give  ancb 
bond  for  good  b^avlor. 

[t-t]  Glass  was  arraigned  before  a  justice, 
on  a  charge  ot  having  violated  section  9  of 
tbe  act,  the  proaecuflng  attorney  «f  the  coun- 
ty appeared  and  elected  to  have  tbe  justice 
condnct  only  a  preliminary  examination,  the 
prlacmer  demanded  a  trial  by  jury,  and.  ten- 
dered tbe  jury-  fee  prescribed  by.  law,  bis 
demand  was  overruled,  the  justice,-  on  tbe 
preliminary  examination,  found  probable 
cause  and  required  both  recognizances,  .the 


accused  gave  t^e  one  requiring  bim  to  appear, 
to  answer,  an  Indictment,  but  dei^ined.  to 
give  tbe  other,  and  be  waa  committed  and  is 
now  In  cnstodyr 

Tbe  right  of  Section  given  to  tbe  state 
works  no  invasion  or. denial  of  tbe  consti- 
tutional right  of  trial  by  jur^.  Jurisdiction 
of  first  oCensies  under  the  act  Is  vested  In 
Justices  of  the  peace  only  conditionally.  The 
Legislature  was  not  bound  to  .confer  such 
jqrifRltetion  upon  tb^n  at  all.  mielr  juris- 
diction and  powers  in  criminal  cases  are 
tmrely  statutoiy.^  Tlie  Constitution  express- 
ly ■»  limits  tbem.  Article  S,  §  28.  Having 
plenary  power  ai^d  ^uttiority  over  tbe  sub- 
ject of  Jurisdiction  of  offenses  under  the  act 
and  partitcularly.  of  tbe  Jurisdiction  of  jns- 
tioea,  respecting  tbe  same,  tbe  Legislature 
could  give  or  withhold  It,  or  make  It  partial 
ot  conditional.  In  making  It  conditional.  It 
did  not,  tberetom  exceed  Ita  powers. 

Tbe  dlscrlmlnatloc  In  favor  of  the  state, 
effected  by  tbe  grant  of  tbe  rigbt  of  election 
to  the  state  and  not  to  tbe  prisoner,  violates 
no  constttutlanal  provtston.  It  Is  not  a  dls- 
crimlnatlon  between  citizens,  and  Its  plain 
purpose  Is  efficiency  In  tbe  administration  of 
a  crbnbiaf  law  of  tbe  state.  AU  citizens  act- 
cused  of  offenses  under  tbe  act  are  subject  to 
the  regulation  In  question,  and  It  vests  no 
discretion  In  the  offlcera  to  r^eve  guilty  per- 
sons from  proaecntlon.  The  power  .o£  the 
state  to  reserve  to  Itself  prlvUegee  and  rights 
necessary  to  tbe  promotion  of  tbe  public  wel- 
fare, and  not  Iidilbited  by  the  Oonstlt»ftl0% 
ie  beyond  question.  Tbe  provision  nnd*r  <<on' 
slderation  simply-  confers  upon  tbe  8t»te  % 
-choice  as  to  tbe  forum,  wltbeut  deprivation 
of'  the  right  of  trial  by  Jury.  The  aoeused 
has  that  In  tbe  drcnlt,  criminal,  or  other 
court  of' record  in  wbl<tb  be  is  reqi^red  to 
appear.  -If  tbe  state  waives  Its  right  of  elec- 
tion and  there  is  a  umvlctlon  in  tbe  Justice'^ 
court,  with  or  -without  a  jury,  the  constitu- 
tional right  of  jury  trial  Is  preserved  by  tbe 
unfettered  right  of  appeal  guaranteed  to  tbe 
accused.  Vetodt  v.  Hufford,  74  W.  Va.  786, 
S2  8.  B.  1090. 

[4,  $]  The  punitive  character  and  effect  of 
tbe  requirement  of  a  bond  conditioned  for 
good  behavior,  pending  tbe  grand  jury', in- 
quest, may  be  conceded,  wUhout  admission 
of  conflict  between  tbe  statute-  providing  for 
It  and  tbe  ConsUtutlon.  In  State  v.  GlUi- 
land,  61  W.  Va.  278,  41  S.  B.  131,  57  L.  R. 
A.  426,  90  Am.  St  Rep.  793,  the  question 
under  consideration  was  whether  a  court, 
on  conviction  of  tbe  ac<!b8ed  of  a  etatutiory 
offense,  had  inherent  power  to  put  him  under 
41  .recognizance  not  again  to  commit  tbe  of- 
fense within  onb  year,  no  statute  having 
conferred  such  jurisdiction.  Tbe  constitu- 
tional question  here  raised  was  not  Involved 
at  all.  Tbe  element  lacking  in  that  case  Is 
present  In  this  one.  A  .statute  confers  tbe 
power,  'i'bougb  tbe  burden  of  such  a  statute 
Is  punitive,.  1^  does  not  work  such  a  depriva- 
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tion  or  restraint  of  liberty  as  Is  Inhibited  by 
section  10  of  article  8  of  the  Constitution. 
That  inhibition  goes  only  to  Imprisonment  as 
a  legal  conseqnence  of  conviction  of  a  crime. 
It  does  not  preclude  imprisonment  to  await 
indictment  or  trial,  or  on  conviction  of  a 
contempt  or  an  offense  not  made  a  crime. 
Ex  parte  jones  et  al.,  71  W.  Va.  597,  608,  77 
S.  E.  1029,  45  L.  R.  A.  (N.  S.)  1030,  Ann.  Gas. 
1914C,  31;  State  v.  Gibson,  83  W.  Va.  97, 
10  S.  B.  58;  McGear  v.  WoodrnfT,  33  N.  J. 
Law,  213 ;  In  re  Rolfe,  30  Kan.  768,  1  Pac. 
.  523.  In  such  cases,  there  are  thousands  of 
commitments  throughout  the  country,  every 
day,  without  trial  by  Jury. 

Nor  does  this  requirement  hamper,  clog, 
fetter,  or  restrict  the  right  of 'appeal,  which 
may  be  exercised  while  in  custody.  Vetock 
V.  HufforA  cited.  Moreover,  the  right  of  ap- 
peal is  not  involved  here  at  all,  wherefore 
most  of  the  authorities  <dted  in  the  brief 
are  Wholly  inapiriicable. 

[6]  Regarded  as  bail,  the  amount  of  the 
recognizance  is  not  excessive.  That  the  ac- 
,  cnsed  cannot  give  security  In  the  sum  speci- 
fied proves  nothing,  as  to  its  reasonableness. 
No  doubt  persons  can  be  found  that  are  un- 
able to  give  bail  in  any  amount,  however 
small.  If  determination  of  the  amount  w-ere 
left  to  the  discretion  of  the  court.  Inability  of 
the  accused  to  give  security  In  the  sum  requir- 
ed would  be  a  circumstance  indicative  of 
abuse  of  judicial  discretion  and  exoessiveness 
of  the  amount  6  O.  J.  890 ;  3  R.  O.  L.  p.  28. 
Financial  ability  of  the  accused  Is  not  the  on- 
ly element  to  be  considered.  Here  the  law  fix- 
es the  amount  upon  various  considerations, 
including  the  character  of  the  offense  charg- 
'ed  and  the  state's  policy  respecting  the  sub- 
ject-matter. The  Legislature  has  fixed  the 
Itenalty  of  the  bond  at  a  sum  by  it  deemed 
reasonable  and  fair,  and  as  the  courts. Ju- 
dicially know  tt  is  within  the  ability  of  the 
average  citlzeu,  they  cannot  say  it  is  ex- 
cessive. It  is  much  easier  for  a  man  of  good 
character  to  give  a  bond  for  good  behavior 
for  a  limited  time  than  to  give  one  to  answer 
an  indictment,  for  there  Is  less  motive  or 
inducement  for  breach  of  the  condition. 

The  Incidental  punishment  is  not  of  the 
kind  deemed  cruel  and  unusual.  It  Is  just 
such  punishment  as  is  dally  inflicted  In  every 
English  and  American  jurisdiction. 

Having  shown  no  ground  for  discharge,  the 
prisoner  wlU  be  remanded. 

(81  w.  Va.  lie)  == 

BARBOUR.  STEDMAN  A  CO.  r.  TOMP- 

KINS  et  al.    (No.  3335.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  16,  1917.) 

(Syllahtu  by  the  Court.) 
1.  Mines  and  Minerals  «s»75— Oil  and  Gas 
Lease  —  Con8Tbuction—"Patino  Quanti- 
ties." 
Under  an  oil  and  gas  lease  for  the  term  of 
five  ^ears  and  as  long  thereafter  as  either  min- 
eral is  produced  from  the  land  in  paying  quan- 


tities, the  production  required  to  effectuate  sndi 
extension,  in  the  absence  of  equitable  dreum- 
gtances  varying  the  rule,  is  that  quantity  which 
will  bring  a  reasonable  pecuniary  return  in  ex- 
cess of  the  cost  of  production,  regardless  of  any 
particular  amount  of  profit  derivable  from  the 
operation  of  the  well. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Payins^ 
Quantities.] 
2.  Mines  and  Minebau  «=»75  —  On,  and- 

Gas  Lease— Tebmination— Evidence. 
The  lessor  cannot  terminate  the  lease  merely 
because  he  thinks  the  quantity  of  gas  discov- 
ered within  the  five-year  period  is  not  sufficient 
to  constitute  a  paying  well,  where  the  opera- 
tor, reasonably  and  in  'good  faith,  claims  it  is 
such  a  well  and  is  willing  tor  pay  the  rental 
stipulated  therefor.  His  judgment,  when  bona 
fide,  is  entitled  to  great  weight  In  determining 
whether  the  gas  is  in  fact  produced  in  paying 
quantitieB. 

Appeal  from  Circuit  Court,  Kanawha 
(jounty. 

Action  by  Barbour,  Stedman  &  Co.  against 
W.  H.  Tompkins,  the  Charleston-Dunbar  Nat- 
ural Gas  Company,  and  the  Vespertine  Oil 
&  Gas  Company,  and  others,  in  which  George 
B.  Price,  special  commissioner  to  sell  the 
land  to  satisfy  liens,  petitioned  for  an  ad- 
judication of  the  rights  of  the  parties  to  the- 
lease.  Decree  for  Tompkins,  and  the  Charles- 
ton-Dunbar Natural  Gas  Company  and  the 
Vespertine  Oil  &  Gas  Company  appeaL  Re- 
versed, and  petition  dismissed. 

Donald  O.  Blagg,  H.  D.  Rummell,  and  Da- 
vis, Davis  &  HaU,  aU  of  Charleston,  for  ap- 
pellant Charleston-Dunbar  Nat  Gas  Co> 
Payne,  Minor  &  Bouchelle,  of  Charleston,  for 
appellant  Vespertine  Oil  &  Gas  Co.  George 
E.  Price,  of  Charleston,  for  appellee. 

LYNCH,  P.  The  decree  of  which  complaint 
is  made  on  this  appeal  terminates  the  right 
of  the  assignee  of  an  oil  and  gas  lease  to 
continue  the  further  operation  of  the  well 
drilled  on  the  land  and  the  utilization  of  the 
gas  discovered  therein,  on  the  theory  that 
gas  was  not  found  on  the  leased  premises 
within  the  term  prescribed  by  the  lease.  The 
lessors  are  W.  H.  Tompkins  and  wife,  owners 
of  the  land  demised,  and  George  B.  Price, 
special  commissioner  to  sell  the  land  to  satis- 
fy liens  against  it  under  an  earlier  decree 
in  the  cause,  but  which  remains  unexecuted. 
The  lease  bears  date  November  8,  1906,  and 
provides  that  "this  lease  shall  remain  la 
force  for  the  term  of  five  years  from  this 
date  and  as  long  thereafter  as  oil  or  gas.  is 
produced  therefrom  in  paying  quantities." 
This  proceeding  arose  by  way  of  a  petitloD 
filed  in  the  cause  by  such  commlasioner,  pray- 
ing en  adjudication  of  the  rights  of  the  per^ 
ties  to  the  lease. 

The  argument  in  support  of  the  decree 
complained  of  emphasizes  the  phrase  "^ 
paying  quantities,"  and  proceeds  upon  the 
assumption — an  assumption  which  lies  at 
the  very  foundation  of  the  controversy — 
that,  although  the  volume  of  gas  finally  dls- 
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covered  In  the  well  was  su£Bcient  to  satisfy 
tlier  requirements  of  that  phase,  the  dis- 
covery was  not  made  within  the  five-year 
period.  The  recitals  of  the  decree  Itself  are 
that  neither  oil  nor  gas  was  discovered  or 
produced  on  the  leased  premises  prior  to 
November  9,  ldl3,  within  the  meaning  of 
the  lease,  wherefore  the  Hamilton  Company, 
the  lessee,  and  its  assignees,  the' Charleston- 
Dunbar  Natural  Gas  Company  and  the  Ves- 
pertine Oil  &  Gas  Company,  lost  title  to 
said  lease  by  its  expiration  and  by  their  fail- 
ure to  produce  oil  or  gas  from  the  premises 
'within  five  years  from  November  9,  1908; 
that  the  subsequent  discovery  and  production 
of  gas  by  the  assignees  In  a  lower  sand  did 
not  have  the  effect  to  reinvest  title  to  said 
lease;  and  that,  as  the  lease  definitely  fixed 
the  duration  of  its  term,  the  assignees  had 
not  the  right  to  continue  drilling  on  said  land 
thereunder  after  the  end  of  the  term,  and 
no  ri^t  or  title  to  any  gas  thereafter  pro- 
duced or  to  the  proceeds  derived  therefrom^ 

While  no  doubt  does  or  can  arise  as  to 
whether  the  volume  of  gas  found  In  the  well 
drilled  on  the  land  under  the  authority  of 
the  lease  within  a  few  days  after  Noveml>er 
0, 1913,  met  clearly  every  requirement  thereof 
as  to  quantity  to  authorize  the  continuance  of 
explorations  on  the  land  under  the  extension 
clause,  there  Is  a  conflict,  more  apparent  than 
real,  as  we  shall  see,  in  the  voluminous  tes- 
timony introduced  to  show  whether  gas  was 
found  In  the  well  on  or  about  November  5, 
1913,  In  quantities  sufileient  to  confer  on  the 
assignee  the  right  of  further  exploration  ei- 
ther by  drilling  the  well  to  lower  sands  in 
order  to  increase  production,  or  other  wells, 
after  that  date,  under  the  qyalifled  exten- 
sion clause.  So  that  the  controversy  between 
the  parties  is  limited  to  the  question  whether 
gas  was  found  in  paying  quantities  in  the 
Big  Injun  sand  within  the  five-year  period — 
a  mixed  question  of  law  and  fact  This  it 
is  conceded  is  the  real  issue,  the.  proper  ad- 
judication of  which  win  determme  the  rights 
of  the  parties  to  the  controversy. 

By  no  mechanical  device  was  a  test  made 
to  ascertain  with  any  approximate  accuracy 
the  quantity  or  volume  of  the  gas  produced  in 
the  Big  Injun,  or  the  rock  pressure  impart- 
ing energy  to  the  flow  of  the  well.  The  only 
attempt  to  ascertain  the  quantity  and  volume 
was  by  testimony  Introduced  by  appellees, 
among  the  witnesses  being  Prince  Tompkins, 
son  of  the  lessors,  and  two  other  persons  who 
accompanied  him,  who  say  that,  while  at  the 
well  on  November  9,  1913,  with  the  avowed 
Intention  of  ascertaining  on  that  day  the  re- 
sult of  the  operations  conducted  to  discover  oil 
or  gas  before  the  lease  expired,  they  saw  no 
evidence  either  product  had  theretofore  been 
or  then  was  found  in  the  well,  that  the  casual 
examination  made  by  them  did  not  reveal 
the  presence  of  gas,  and  that  if  the  well  had 
emitted  gas  they  would  have  observed  it 
But  they  admit  their  lack  of  skill  and  experl- 
<ence  in  the  conduct  of  oil  and  gas  operations, 


and  Jtheir  lack  of  capacity  and,  Judgment  to 
say  with  any  degree  of  assurance  whether 
the  well  then  was  producing  any  gas  or  if 
any  Its  approximate  volume  and  quantity, 
and  that  the  well  might  have  produced  gas 
without  their  observing  It.  This  seems  to 
us  to  be  a  reasonable  Interpretation  of  their 
testimony  upon  this  subject.  With  the  ex- 
ception of  Prince  Tompkins,  they  admit  lack 
of  interest  in  the  question  of  discovery, 
gave  Uttle  heed  to  it,  and  may  not  have  seen 
or  observed  evidence  of  gas,  if  any  therje  was, 
in  the  well. 

Other  testimony,  especially  that  of  the  four 
witnesses  named  Atkins,  is  equally,  perhaps 
more,  inconclusive.  Their  cross-examination 
warrants  the' conclusion  that  they  were  not 
at  the  well  at  any  time  when  It  is  claimed 
by  any  one  that  gas  had  been  found  on  ,the 
leased  premises.  The  date  they  fix  for  their 
visit  at  the. well  was  about  two  weeks  prior 
to  November  9th,  the  date  of  expiration  fixe^ 
by  the  lease  contract  Nor  can  much  proba- 
tive force  or  value  be  attributed  to  the  dec- 
larations, proved  in  chief  and  not  as  the  basis 
of  an  Impeachment,  that  little  or  no  gas  had 
been  discovered  in  the  well  as  late  as  Npvem- 
ber  9th.  These  declarations  were  made  by 
the  employes  engaged  by  the  drilling  con- 
tractor, J.  W.  Ramsey  &  Co.  ■  T'hey  were  not 
the  agents  of  th6  lessee  or  of  its  assignees; 
and  no  declaration  of  theirs,  even  If'  es- 
tablished by  proof,  would  bind  the  operating 
.assignee  or  prejudice  any  rights  it  might 
have.  'What  may  have  been  said  by  such  em- 
ployes may  have  been  admissible,  but  not 
conclusive. 

The  important  testimony  on 'the  question 
now  under  discussion,  and  of  the  correctn^s 
of  which  there  is  no  material  contradiction 
except  in  one  particular  hereafter  referred  to, 
is  that  of  George  B.  Price,  the  commissioner 
who  joined  in  the  execution  of  the  leas^.  It 
was  to  him  that  Fred  Paul  Orosschp,  M 
president  and  active  agent  of  the  Charleston- 
Dunbar  Natural  Gas  Company,  on  November 
6,  1913,  applied  for  an  ext^ision  of  the  lease 
term  until  the  1st  day  of  December,  upon 
condlti<Hi  that  the  well  then  being  drilled 
should  be  completed  on  or  before  that  date. 
Between  them  there  is  no  disagreement  as  to 
what  was  said  In  the  colloquium  regarding 
the  quantity  of  gas  being  emitted  from  the 
well  prior  to  that  Interview.  They  differ  only 
as  to  the  sand  through  or  into  which  the 
drill  had  penetrated:  that  is,  whether  the 
sand  was  the  Big  Lime  or  the  Big  Injun, 
from  each  of  which  gas  Is  found  in  that 
locality.  It  was  of  the  former  Orosscup 
claims  he  spoke  when  applying  for  the  ex- 
tension, while  Price  claims  Grosscup  spoke 
only  of  failure  to  find  gas  in  paying  quanti- 
ties in  the  Big  Injun.  This  discrepancy  or 
mlsappi^hension  may  readily  be  accounted 
for  In  the  partial  similarity  of  the  names 
and  the  admission  of  Price  that  his  "knowl- 
edge of  the  sands  at  that  time  was  not  very 
clear  or   deflnita,"   wherefore  he  adds,   "I 
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would  not  be  albsolntely  positive  what  he 
said."  When  asked  If  he  might  have  mistaken 
Big  Lime  for  Big  Injun  he  replied,  "There  Is 
a  possibility  of  It." 

Contrary  to  the  Usual  expectations  of  oper- 
ators in  that  territory,  no  gas  was  found  In 
the  Big  Lime  sand.  That  seems  to  be  the 
one  In  which  they  hope  to  find  oil  or  gas  In 
paying  quantities  In  that  locality,  although 
they  admit  It  does  not  possess  the  productive 
duration  In  flow,  volume,  or  nx*  pressure, 
as  do  wells  in  other  sands.  But  If  it  be  ad- 
mitted Grosscup  did  impart  to  Price  the  In- 
formation contended  for,  nevertheless  the 
proof  tends  to  show  that  gaa  was  discovered 
in  the  Big  Injun  on  the  night  of  the  5th  or 
morning  of  the  6th,  at  least  before  the  9th, 
of  November,  a  fact  of  whldi  Grosscup  had 
no  knowledge  when  he  applied  for  the  ex- 
tension. 

Opposed  to  this  testimony,  considered  in 
Its  entirety,  as  to  the  sufiSclency  of  the  gas 
discovered  before  November  9th  in  the  Big 
Injun  to  satisfy  the  provisions  of  the  lease, 
la  that  of  appellants  to  the  effect  that  the 
production  so  obtained,  as  variously  esti- 
mated by  witnesses,  was  from  100,000  to  500,- 
000  cubic  feet  dally,  and  that  either  quantity 
was  8u£9clent  to  Justify  its  profitable  util- 
i^tion  in  the  local  gas  markets.  Uncontra- 
dicted testimony  adduced  In  their  behalf 
clearly  authorizes  the  finding  that  gas  from 
wells  producing  less  than  either  amount  is 
marketed  in  that  community  in  conjunction 
with  other  wells  of  the  same  diaracter,  and 
the  returns  from  which  yield  a  profit  above 
the  OGSt.and  expenses  of  delivery  to  the  con- 
sumer. 

While  it  is  trae  estimates  made  by  wit- 
nesaee  at  the  request  of  eonnsel  representing 
the  appellees  indicate  as  meager  profits  from 
the  production  of  soch  a  well  apart  frcoa 
other  like  wells  in  that  region,  the  calcula- 
tions based  thereon  nevei^eless  do  show 
what  may  be-  deemed  retarns  In  excess  of  the 
actual  test  of  production  even  from  One 
such  well.  If  any  such  excess  there  be,  must 
not  the  well  be  deemed  one  producing  gas  In 
paying  quantities  within  the  meaning  of 
the  contract?  To  us  It  seems  clear  that  there 
t»  no  escape  from  the  conclusion  that  the 
well  must  be  so  Considered  and  treated.  The 
question  Is  not  how  much  may  be  derived 
from  a  sale  of  the  gas,  but  rather  whether  it 
may  be  sold  in  the  market  for  consumption 
as  fuel  with  reasonable  expectation  of  profit- 
able returns  in  excess  of  costs  and  expenses. 
Whether  there  Is  a  reasonable  basis  for  the 
expectation  of  profitable  returns  fVom  the 
well  is  the  test.  If  the  quantity  be  sufficient 
to  warrant  the  use  of  the  gas  In  the  market, 
and  the  Income  therefrom  is  in  exce^  of  the 
actual  marketing  cost,  the  production  sat- 
isfies the  term  "in  paying  quantities."  The 
mere  statement  of  Prince  Tompkins  and  his 
companions  that  they  saw  no  gas  escaping 
from  the  well  when  they  visited  It  does  not 


by  any  means  foreclose  the  question  of  its 
existence.  Nor  does  his  statement  that  gas 
was  then  being  used  in  the  Jet  and  forge  with- 
in the  derrick  at  that  time,  contrary  to  the 
usual  custom  in  such  cases — a  custom  appel- 
lants deny  except  when  the  volume  of  gas 
produced  exceeds  the  quantity  claimed  by 
them  as  found  In  the  particular  well  in  the 
Big  Injun  sand — ^warrant  the  withholding  of 
faith  and  credit  in  testimony  to  the  contrary 
not  otherwise  contradicted  and  whldi  has  the 
appearance  of  truthfulness,  and  Justifies  the 
conclusion  that  the  gas  discovered  prior  to 
November  9th  was  in  imying  quantities  with- 
in the  Intention  of  the  contracting  parties. 

[1,2]  This  summary,  though  brief,  jwe 
think  fully  and  not  unfairly  dlsdoses  its 
purport  and  effect  To  enlarge  upoB  it  by 
quotations  or  citations  would  extend  the  dls- 
cusslcw  beyond  apprt^riate  limits,  and  serve 
no  useful  puipose.  If,  th»«fore,  the  evi- 
dence shows  the  facts  to  be  as  stated,  there 
dees  not  exist  a  substantial  foundation  for 
the  ooaclssltm  expressed  in  the  decree  that 
the  assignees  have  lost  right  to  the  protec- 
tion and  benefit  of  the  lease  and  the  produe- 
tlon  of  gas  thereunder.  Besides,  as  held  in 
Urpman  v.  Ix>wther  Oil  Oo.,  53  W.  Va.  001, 

44  S.  B.  433,  97  Am.  St  Repi  970,  the  phrase 
"iB  paying  quantltlea,"  found  in  contracts  of 
this  kind,  is  to  be  construed  with  reference 
to  the  judgment  of  the  operator,  when  exer- 
cised in  good  faith.  The  grantor  of  a  right 
to  explore  his  land  for  oil  and  gas  cannot  for- 
feit the  lease  merely  because  he  thinks  the 
quantity  of  gas  discovered  therein  was  not 
sufficient  to  constitute  a  paying  well,  where 
the  lessee  claims  it  is  such  a  well  and  is  will- 
ing to  pay  the  rent  atlpulated  therefor.  It  Is 
for  him  to  say,  when  acting  in  good  faith, 
whether  the  gas  is  produced  In  paying  quan- 
aties.  McGraw  Oil  Oo.  t!  Kennedy,  <J5  W. 
Va.  595,  64  S,  B.  1027,  28  t,  R.  A.  (N.  S.) 
959.  As  confirmatory  of,  If  not  actually  sup- 
porting, the  same  principle  are  the  cases  of 
Oil  Co.  V.  Coulehan,  65  W.  Va.  531,  64  S.  E. 
836.  Jennings  v.  Carbon  Co.,  73  W.  Va.  215, 
80  S.  E.  368,  South  Penn  Oil  Co.  v.  Snod- 
grasa.  71  W.  Va,  438,  76  S.  E.  961,  43  L.  R. 
A.  (N,  S.)  848,  Xoung  v.  Oil  Co.,  194  Pa.  243, 

45  Atl.  121,  and  Bryan,  Petr.  &  Gas,  109.  The 
Charleston-Dunbar  Natural  Gas  Company, 
through  Its  managing  ag!»nts,  has  declared 
the  gas  discovered  in  the  Big  Injun  Is  In  mar- 
ketable quantities,  and  that  the  company  can 
sell  it  at  a  profit.  Due  w^ght  must  there- 
fore be  conceded  to  the  c^lnlon,  honestly 
eixpressed,  by  the  tnterested  operator,  when 
conflrmed  by  others  skilled  and  ecperienced 
in  the  same  business.  If  the  quantity  dis- 
covered and  produced  from  the  Big  Injun 
sand  was  ample,  If  marketed,  to  tnsure  a  rea- 
sonable return  above  expenses,  the  well  was 
a  paying  gas  well,  and  warranted  t*e  drilling 
thereof  to  the  Berea  Grit,  whereby  that 
quantity  was  Increased  to  such  an  extent  as  to 
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make  It  a  very  valuable  well,  tbough  in  tbfe 
meantime  the  five-year  period  bad  expired. 

The  facts  summarized  do  not.  In  our  opin- 
ion, justify  the  decree  complained  of.  The 
expenditure  of  a  total  of  $7,000,  paid  in 
aimual  rentals  and  cost  of  drilling,  while 
not  decisive,  entitles  the  operator  to  Just  and 
e<iuitable  consideration.  Of  this  sum  Tomp- 
kins received  a  substantial  part.  It  Inured 
to  his  benefit.'  Price  himself,  though  not 
advised  fully,  because  Groascup  at  that  time 
did  not  have  the  necessary  knowledge,  as  to 
the  quantity  of  gas  ft>und  In  the  Big  Injnfi, 
was  of  the  opinion  to  recommend  and  did 
recommend  to  Tompkins  the  extension  ap- 
plied for  on  November  6tb.  This  giant,  how- 
ever, goon  thereafter  proved  to  be  unnec- 
essary, and  the  negotlatioas  thet^fore  were 
discontinued. 

FV>r  the  reasons  assigned,'  our  order  win 
reverse  the  decree  of  October  23,  1916,  aAd 
dismiss  the  petition  of  the  appellees. 


(81   W.  Vb.   106) 

FISHER  V.  nSHBR. 


(NO..824S0 


(Supreme  Ooort-  of  Appeals  of  'West  Virginia.' 
Oct  16,  1917.)    . 

(Syllabut  hv  the  Court.) 

1.  DivoBdB  <8=>37(3)  —  Ob»t;nd8  —  "Dbsbb- 

TION"— IWXBNT. 

Though,  to  constitnte  desertion  or  abandon- 
ment anthoriziiig  a  decree  of  .divorce  from  bed 
and  board,  actual  withdrawal  of  one  spouse 
fiT>m  assodatioD  and  life  with  the  other  mast 
be  accompanied  by  intent  on  the  part  of  the 
former  to  sever  cohabitation,  his  mere  protesta- 
tion of  lack  of  such  intent  is  not  conclusive 
thereof,  and  is  overthrown  by  his  persistent 
and  inexcusable  refusal,  for  an  unreasonable 
period,  to  resume  cohabitation,  upon  a  positive 
demand  for  his  resumption  thereof. 

[Ed.  Note.— For  other  definitions,  see  'Words 
and  Phrases,  First  and  Second  Series,  Tteset- 
tion.] 

2.  Divoaos  «=3>37(12)  —  QitotTnss  —  "Desbb- 

tion"— Intent. 
A  husband's  retirement  from  cohabitation 
with  his  wife  in  property  owned  by  her  and 
residence  on  property  of  his  own  witii  bis  chil- 
dren by  a  former  wife,  against  her  protest,  in 
violation  of  an  antenuptial  agreement  to  reside 
in  her  property,  and  without  a  demand  that  she 
reside  with  him  at  his  former  home  or  in  any 
other  place  provided  for  her,  amounts  to  a  de- 
sertion justifying  a  decree' of  divorce  from  bed 
and  board  in  her  favor. 

3.  DivoBCE  ®=>37(13)  — Desebtion— TEmpo- 
BABT  Absence  fbou  Home. 

Though  a  husband  may  rightfully  atMent 
himself  from  his  home  temporarily,  in  the  con- 
duct of  his  business,  that  right  does  not  pro- 
tect Mm  from  the  consequences  of  conduct 
amounting  to  desertion. 

Appeal  from  Circuit  Court,  Jacl&on 
CSounty. 

Suit  for  divorce  by  Mary  C.  Fisher  against 
J.  B.  Fisher.  From'  a  decree  awarding  a 
divorce  from  bed  and  board  on  the  ground  of 
desertion  and  abandonment,  defendant  ap- 
peals.   Decree  affirmed. 


M.  C,  Ardier  and  T.  3.  Sayre,  both  of  Rip- 
ley, and  dhas.  B.  Hogg,  of  Pt  Pleasant,  for 
appellant.  J.  I*  Wolfe,  of  Ripley,  for  ap- 
pellee^ 

POFT'BNBARGBR,  J.  The  decree  com- 
plained of  awards  a  divorce  froth  bed  and 
board  to  the  plaintiff,  the  wife,  on  the  sole 
ground  ot  desertion  atad  abandonment 

The  parties  were  married  in  January,  1918, 
and  resided  tngether  for  about  a  year,  when 
a  separation  occurred,  which  the  defendant 
Insists  was  not  In  any  sense  a  desertion,  and 
endeavors  to  excuse  on  the  ground  of  neces- 
sity. Bach  had  previously  been  married,  and 
the  defendant  was  the  father  of  nine  chil- 
dren, two  of  whom  had  not  arrived  at  the 
age  of  maturity  and  were  of  tender  years. 
The  plaintiff  was  childless  and  unaccustomed 
to  the  company  and  care  of  children.  She 
owned  a  good  farm,  and  he  daimed  some  In- 
terest In  another  tract  situate  about  seven 
liilles  from  hers.  At  and  before  the  date  of 
the  marriage,  it  was  agreed  between  them 
that  they  should  reside  on  her  farm.  After 
th'e  marriage,  he  removed  his  pet^onal  prop- 
erty to  her  place,  and,  with  her  consent,  took 
some  of  the  children  with  him,  but  she  says 
they  were  to  stay  obly  so  long  as  their  prea- 
enoe  should  be  agreeable  to  ber.  She  further 
contends  that  the  permission  80  iliven  was  a 
departure  or  concession  on  her  part  from  an 
ant^iuptlal  agreement  that  he  should  not 
bring  any  of  his  children  wttJi  him,  but  that, 
on  the  contrary,  he  should  provide  tor  than 
elsewhere. 

His  version  of  the  arrangement  is  some- 
what different.  He  says  some  of  her  rel- 
atives' were  living  with  her  at  the  date  of  the 
marriage,'  and  he  was  not  to  come  there  until 
they  left,  and  It  seems  he  did  not  do  so  until 
tbea:  He  says  she  agreed  to  permit  him  to 
bring  the  two  younger  dilldren  with  taim, 
and  later  Invited  an  older  daughter  to  come 
along.  According  to  his  testimony,  she  spent 
a  few  days-  at  his  home,  after  the  marriage, 
on  two  occasions,  to  beciome  acquainted  with 
his  children  and  obtain  Information  from 
whidi  she  could  determine  whether  she  would 
permit  him  to  bring  the  younger  ones  along 
with  him.  She  does  not  deny  having  made 
this  investigation  and  experiment,  nor  that 
she  extended  the  Invitation  imputed  to  her  by 
ber  h'usband.  He  does  not  directly  deny  the 
making  of  an  antenuptial  agreement  barring 
the  presence  of  bis  children  from  her  home. 
He  says  the  subject  was  frequently  discussed 
by  them  before  the  marriage,  but  he  does  ndt 
khow  whether  they  agreed  about  the  matter 
until  after  the  marriage.  As  to  how  long 
the  dilldren  remained  at  her  home,  the  rela- 
tions between  them  and  the  plaintiff,  while 
there,  and  the  circumstances  and  time  of 
their  departure,  the  evidence  ts  mea^r  and 
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Indefinite.  He  left  Iter  home  In  March,  1914, 
and  they  seem  to  have  preceded  him.  This 
conies  by  way  of  Inference  from  the  testimony 
of  both.  Some  of  them  were  at  his  place 
and  the  others  residing  elsewhere,  some  per- 
manently and  some  temporarily;  and  some 
of  those  not  there  expected  to  return  to  It 
In  this  situation,  he  felt  It  to  be  his  duty  to 
go  himself  and  stay  long  enough  to  put  out 
a  crop  for  them,  at  least,  and  no  proposed  to 
his  wife.  At  first  she  assented  to  It,  but  later 
and  after  consultation  with  her  brother  ob- 
jected. Thereafter  he  gathered  up  his  house- 
hold goods,  clothing,  and  acme  other  personal 
property,  she  assisting  him,  and  moved  away, 
but  expecting  he  says  to  stay  with  her  and 
let  the  children  have  the  use  of  the  property 
be  was  taking  away.  He  seems  to  havp  left 
some  of  his  cattle  and  sheep  on  her  place,. 
and  they  later  made  a  settlement  respecting 
them.  For  two  or  three  days  the  husband 
came  back,  but  only  to  get  some  things  he 
bad  left  He  left  against  her  will  and  over 
her  protest  saying  his  daughters  had  written 
him-  letters  demanding  that  he  take  the 
household  goods  back  to  the  younger  children 
and  stfiy  with  them,  and  that  if  ever  they 
called  for  him  be  left  everything  and  went 
In  May,  1914^  be  came  back  and  stayed  a  day 
or  two,  and,  she  says,  vainly  endeavored  to 
get  ber  to  agree  that  he  might  come  only  oc- 
casionally and  dandestinely  to  the  end  that 
his  children  might  not  know  he  was  visiting 
Jier.  He  was  back  again  in  June  for  a  day 
or  two.  On  both  of  these  occasions  he  first 
bad  Mends  Intercede  with  his  wife  for  the 
privilege  of  returning,  and  she  seems  always 
to  have  been  desirous  to  have  him  stay  with 
her,  but  he  could  not  be  Induced  to  do  so.  In 
August  of  that  year  she  was  very  sick,  and  be 
visited  her  and  assisted  in  nur&lng  her.  He 
accompanied  her  to  Parkersburg  for  a  nec- 
essary surgical  operation,  and  brought  ber 
home  when  she  was  able  to  come,  but  he  con- 
tinued to  make  his  home  with  his  children. 

On  the  occasional  visits  he  made  to  her,  be- 
tween March  And  August  1914,  before  she 
became  ill,  they  cohabited,  but  he  never 
brought  his  clothes  bade,  nor  had  any  wash- 
ing or  mending  done  at  her  home.  The  only 
work  he  bad  ber  do  for  him  was  the  mend- 
ing of  his  raincoat  About  the  time  he  left 
her  sbe  rented  her  com  land  to  another  man. 
He  raised  a  crop  on  bis  own  land,  which  re- 
quired his  time,  attention,  and  labor.  This 
had  to  be  gathered  In  the  fall.  He  had  his 
grain,  feed,  horses,  and  some  other  stock  at 
his  farm. 

In  the  early  part  of  December,  1914,  the 
wife  brought  their  relationsr  to  a  crisis  by  a 
demand  that  he  bring  his  stock,  feed,  and 
clothing  to  her  place  and  make  hi?  home 
there,  after  having  either  procured  an  older 
daughter  to  come  and  take  care  of  the  young' 
er  Children  or  provided  a  suitable  place  for 


them.  He  seequs  to  have  agreed  to  comply, 
for  be  admits  he  went  down  to  see  what  be 
could  do,  but  instead  of  moving  he  wrote  a 
letter  telling  her  the  weather  was  too  bad, 
and  asking  permission  to  leave  the  feed  and 
stock.  Her  reply  promptly  sent  was  a  flat 
and  emphatic  refusal  and  demand  that  be 
comply  with  the  conditions  named.  Be  re- 
mained at  bis  place  until  February  17,  1915, 
when,  on  the  Intercession  of  a  friend  and  the 
signing  of  an  agreement  not  to  leave  the 
home  and  farm  of  his  wife  and  to  disregard 
any  attempt  by  bis  daughters  to  interfere 
with  his  marital  relations,  he  was  permitted 
to  return.  Having  remained  with  her  a  day 
or  two,  he  left  again  to  make  provision  tot 
the  younger  children,  but  one  of  the  older 
ones  interfered  in  some  way,  and  instead  of 
coming  back  In  accordance  with  hl&  promise, 
he  wrote  her  another  note  of  excuse  and  ex- 
planation. He  says  the  older  children  want- 
ed to  take  the  younger  ones  and  care  for 
them,  and  that  now  he  has  them  provided  for. 
Just  why  be  oould  not  comply  with  his  wife's 
demand  as  to  them  he  does  not  say.  He  ex- 
pected to  leave  them  at  their  old  home,  and 
she  objected.  She  objected  conditionally,  not 
absolutely.  He  was  either  to  have  an  older 
sister  stay  with  them  or  find  homes  tor  them 
elsewhere,  and  he  says  the  older  cblldr«i 
were  willing  to  take  care  of  them.  Neverttie- 
less,  tor  a  period  of  eight  months,  be  neg- 
lected or  refused  to  malce  such  provision  as 
would  enable  him  to  comply  witb  his  re* 
peatedly  brcAen  promise  to  his  wife.  In 
these  later  crucial  days,  his  conduct  is  diar- 
acterlzed  by  a  clearly  perceptible  degree  of 
equiviocatlon.  In  ]>eoember  hge  could  not 
move  his  stock  and  feed.  His  silence  as  to 
his  ability  to  dispose  of  the  children  warrant- 
ed an  inference  of  the  removal  of  that  ob- 
stacle. In  his  testimony  he  Intimates  that 
the  demand  as  to  the  children  was  not  made 
until  February,  1915,  but  ber  letter  of  De- 
cember 14,  191(4,  rex>eatlng  the  conditions 
named  December  7,  1914,  lays  emphasis  on 
that  requirement  In  February  he  oould 
have  moved  the  feed  and  stock,  but  could 
not  arrange  for  the  children.  Tills  equivocis- 
tlon  and  shifting  from  one  position  to  an- 
other to  avoid  compliance'  with  both  solemn 
promises  and  legal  duty  reflects  upon  the  en- 
tire course  of  his  conduct  from  March  to 
December,  1914. 

A  careful  analysis  of  the  evidence  con- 
vinces us  beyond  doubt  that  the  wife  was 
both  willing  and  anxious  to  have  him  stay 
with  her,  and  that,  for  some  reason,  he  was 
determined  not  to  do  so.  Either  the  farm  he 
claimed,  the  demands  of  his  children,  or  a 
desire  to  maintain  a  separate  business  status 
and  individuality  kept  blm  away.  The  title 
to  the  farm  be  claimed  was  held  by  two  of 
the  grovni  daughters,  and  this  fact  may  have 
emphasized   and   idnforced    their  demand. 
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The  wife  swears  he  told  her  he  wanted  to 
maintain  secret  relations  with  her  until  he 
could  get  the  title  out  ot  th6  hands  of  the 
daagbters,  and  all  the  clrcnmstances  Indi- 
cate that  the  daughters,  by  means  of  their 
relation  to  the  land,  held  him  away  from  his 
wife. 

[1-3]  Of  course  absence,  unaccomimnled  by 
intention  to  abandon,  does  not  constitute 
ground  of  divorce.  The  intent  must  accom- 
pany the  act  of  separation,  but  the  mere  pro- 
test and  declaration  of  lack  of  Intent  by  the 
leading  party  are  not  concInslTew.  His  con- 
duct may  OTetcome  ttie  effect  of  his  declara- 
tion. The  constant,  nniform,  and  persistent 
demand  on  the  part  of  the  wife,  for  his  re- 
sumption of  regular  cohabitation  with  her, 
his  knowledge  of  her  firm  attitude,  his  re- 
peated promises  to  comply,  his  professed 
ability  to  do  so,-  and  his  persistent  refusal 
on  different  and  inconslBtent  pretexts,  aided 
by  proof  of  declarations  of  intent  to  desert, 
amply  justify  the  trial  court's  findings  of  in- 
sincerity in  the  protestations  of  the  defend- 
ant's loyalty,  and  actual  intent  on  his  part  to 
desert  the  wife.  A  husband's  right  to  absent 
himself  from  the  home  temporarily,  in  the 
conduct  of  his  business,  is  clear  and  incontro- 
rertible,  but  it  can  no  more  be  made  a  shel- 
ter and  cover  for  bad  faltb  than  any  other 
legal  principle  can  be  perverted  to  a  wrong 
use.  While  holding  on  to  such  marital  rights 
as  are  beneficial  to  him,  a  husband  must 
comply  with  such  obligations  of  the  marital 
relation  in  favor  of  the  wife  as  constitute  es- 
sential and  vital  parts  of  that  relation,  and 
especially  those  nonperformance  of  which  le- 
gally Justifies  severance  thereof.  The  obli- 
gation to  cohabit  in  the  legal  sense  of  the 
term  is  one  of  that  kind. 

The  extent  of  the  right  of  the  husband  to 
determine  the  place  of  residence  and  mem- 
bership of  the  household,  which  so  often  per- 
jplexes  the  courts,  is  not  appreciably  Involved 
here.  An  incident  of  the  marriage  agreement 
was  the  Intention  of  both  parties  to  reside 


at  the  wife's  home,  and  there  has  been  no- 
attempt  on  the  part  of  the  husband  to  fix  an- 
other place  of  abode.  Though  he  suggested, 
temporary  residence  at  his  place  at  one  time, 
and  the  renting  of  her  farm  and  residence 
at  some  place  remote  from  her  people  and 
his  at  another,  be  never  insisted  upon  it  He 
at  no  time  demanded  her  residence  at  his  old 
home,  nor  does  It  appear  that  it  would  have 
been  practicable.  The  daughters  seem  to 
have  been  hostile  to  the  stepmother,  and  they 
held  the  legal  title  to  the  land.  If  he  had  been 
absolute  owner,  the  circumstances  may  have 
been  sudi  as  to  preclude  right  in  him  to 
compel  her  to  live  there.  Hall  v.  Hall,  69  W. 
Va.  17B,  71  S.  E.  103,  34  L.  R.  A.  (N.  S.)  758, 
and  note;  Buckner  v.  Buckner,  118  Md. 
101.  84  AtL  156,  Ann.  Cas.  1914B,  628,  and 
note ;  BreWer  v.  Brewer,  79*Nel>.  726,  113  N. 
W.  161,  13  L.  R.  A.  (N.  S.)  222,  and  note* 
The  right  roust  be  exercised  in  a  reasonable 
and  fair  way. 

Nor  is  there  occasion  to  define  the  right 
of  the  wife  to  prescribe  the  conditions  under 
which  the  residence  could  have  been  main- 
tained In  her  property.  The  husband's  ac- 
quiescence in  her  election  to  remain'  there 
and  his  lack  of  provision  ot  any  other  place 
of  abode  for  her  imposed  duty  upon  him  to 
reside  there  with  her.  He  absented  himself 
and  has  not  proved  any  fact  or  circumstances 
Justifying  his  doing  so.  The  burden  of  Jus- 
tification obviously  tested  upon  him,  not 
her,  but  the  evidence  seems  clearly  to  dis- 
close lack  thereof.  He  had  at  least  one  mar? 
rled  daughter  residing  In  the  neighborhood, 
with  whom,  apparently,  he  could  have  placed 
the  younger  children  at  any  time.  This  fact 
strongly  tends  to  prove  disinclination  on  his 
part  either  to  be  separated  from  his  people, 
when  such  separation  was  practicable,  or  to 
submit  himself  to  the  restriction  incident  to 
residence  with  the  wife  in  her  property. 

Perceiving  no  error  In  the  decree  complain^ 
ed  of,  we  will  affirm  tt 
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VANDAL  et  a],  t.  CASTO  et  al.    (No.  3246.) 

(Supreme  Court  of  Appeals  of  West  Virginian 
Oct  16,  1917.) 

'     (Byllahtu  ly  the  Court.) 

1.  Pabtition  d=»22-n Joint  Estatb— Equitt 

— JUBISDICnOH. 

Where  joint  owners  of  a  tract  of  land  under- 
take to  divide  the  same',  and  in  doing  so  omit 
from  the  partition  s6  made  a  part  of  the  tract, 
either  through  the  fraud  of  one  of  the  Joint 
owners,  or  because  of  the  mistake  of  botn  of 
them  as  to  the  extent  of  their  boundaries,  a 
court  of  equity  has  jurisdiction,  at  the  suit  of 
one  of  such  joint  owners,  to  make  further  par- 
tition of  the  joint  estate. 

2.  Pabtition  i8*22— Dquitt  JDBiapiornoii.— 
New  Pabtition. 

If  in  such  case  the  parcels  of  land  so  as' 
signed  to  the  respective  owners  under  the  par- 
tition made  by  them  have  not  changed,  and  noth- 
ing has  been  done  thereon,  and  no  condition  has. 
arisen  which  would  make  it  inequitable  to  do 
BO,  a  court  of  equity  will  ordinarily  set  aside 
the  partition  made  by  the  parties  and  the  deeds 
made  in  pursuance  thereof,  and  partition  the 
whole  tract  of  land. 

8.  PABTmoN    <8=»2a-Acr   or   Pabubs— Blx- 

CI.D8I0N  OF  Land — Pabtition  in  E<juitt. 
Where,  however,  the  parties,  or  either  of 
them,  have  so  dealt  with  the  lands  so  assigned 
as  to  make  it  inequitable  to  set  aside  fuch 
partition,  a  court  of  equity  will  not  set  aside 
the  same  or  the  deeds  made  in  pursuance  there- 
of, but  will  divide  the  land  so'  excluded  from 
such  partition  between  the  parties  in  the  pro- 
portion that  they  are  interested  therein. 

4.  BouNDABXEB  «s>3(7)  —  Oaixs  in  Dekd^ 

MONUIIENT. 

Calls  in  a  deed  for  an  adjoining  tract  of 
land  are  calls  for  a  monument,  and  where  the 
location  of  such  adjoining  tract  of  land  is  cer- 
tain, it  becomes  a  monument  of  the  highest,  dig- 
nity. 

6.  BOVUDAMBM  «=>8(7)r-LOOATIOi;. 

Where  the  description  in  a  deed  conveying 
a  tract  of  land  calls  for  the  line  of  an  adjoin- 
ing tract,  the  location  of  which  is  undisputed  or 
clearly  established,  it  will  control  in  looting 
such  tract  of  land. 

6.  Pabtition  €=383--Jt;doment— DcTEBiaNA- 
tioN  or  Intkbestb. 

Where,  in  a  partition  suit,  it  is  ascertained 
that  the  plaintiffs  seeking  the  partition  are  en- 
titied  to  a  particular  interest  in  the  tract  of 
land  sought  to  be  partitioned,  and  that  the  de- 
fendants are  entitled  to  the  residue  thereof,  one 
of  them  owning  the  oil  and  gas,  and  the  other 
all  the  remaining  interest  in  such  residue,  it  is 
competent  for  the  court  having  jurisdiction  to 
assign  to  the  plaintiffs  the  share  to  which  they 
are  entitied,  and  to  the  defendants  the  remain- 
der of  said  land ;_  and  should  they  desire  to 
have  their  respective  interests  in  such  remain- 
der determined  by  the  court,  they  may  do  so  by 
proper  pleading  in  such  partition  suit,  or  in  an 
independent  suit  subsequently  brought  for  the 
purpose. 

7.  Partition  9=3114(5) — Costs. 

In  a  partition  suit,  where  the  defendant 
denies  that  the  plaintiff  seeking  partition  is 
the  owner  of  any  interest  in  the  land  sought  to 
be  partitioned,  and  costs  are  incurred  by  the 
plaintiff  in  establishing  this  fact,  such  costs 
are  properly  decreed  against  the  defendant  de- 
nying the  existence  of  such  right. 


8.  Pabtitiok  '€=>91— Apfointmxnt  of  Coh- 

MissioNEBa— Oath— Pbesumption. 
A  decree  appointing  commissioners  to  par- 
tition lands  between  the  owners  thereof  shonld 
ordinariiy  provide  that  such  commissioners  be 
sworn  h^fore  entering  upon  the  discharge  of 
their  duties,  but  a  failure  to  so  provide  in  the 
decteti  will  not  be  cause  for  a  reversal  thereof. 
It  will  be  presumed  that  the  conuniasionen 
will  comply  with  this  re(|airenient  ot  the  law 
before  entering,  upon  their  duties,  and  should 
they  fail  in  this  regard  advantage  thereof  may 
be  taken  by  any  party  prejudiced  by  the  re- 
port of  the  commiasioDera  by  caoepting  thoe- 
to,       , 

Ai^wal  from  Oicoult  GkMurt,  Boane  Oooiity. 

Suit  for  partitloa  by  O.  S.  'Vaadal  and  <^- 
ei8  against  Sallle  A.  Oasto  and  otliers.  De- 
murrer to  bill  overruled  and  decree  for  plain- 
tUEs,  and  defendant  SalUe  A.  Ca«to  aweala. 
Decree  aOimed. 

Ryan  &  fio^gess,  of  Spencer,  ft>r  ai>pellant 
Pendleton,  Mathews  ft  Bell,  ot  Gnuxtsrille, 
for  appellees. 

RITZ,  J.  mie  defendant  SalUe  A.  Casto 
was  .the  owner  of  a  one-half  undivided  Inter- 
est In  a  tract  of  land  described  as  containing 
111  acres,  more  or  leas,  and  the  plaintiffs 
vfete  the  owners  of  Ota  otber  oneJialf  undi- 
vided Interest  tbereliL  TblB  tract  of  land 
adjoined  axtotber  teact  owned  by  Mrs.  Casto 
known  as  the  Wm.  Petty  tract  of  118  acres. 
In  the  month  of  May,  1910,  the  plaintiffs  and 
the  defendant  Mds.  Gaeto  agreed  to  parti- 
tion the  lll^acr^  tract,  and  for  the  purpose 
of  making  this  division  tbey  agreed  ttiat  Ro- 
meo B.  Bugbes,  ,h  aurreyor,  should  go  upon 
the  tract  of  land,  and  divide  it  equally  be- 
tween them.  In  accordance  with  this  agree- 
ment Hughes  made  a  survey  and  found  that 
the  tract  contained  86.16  acres.  He  tben 
laid  off  to  Mrs.  Casto  43.08  acres,  ^hlch  It 
was  thought  adjoined  the  Petty  tract,  and  the 
remaining  43.08  acres  be  laid  off  to  the  plain- 
tiffs. The  plaintiffs  executed  a  deed  convey- 
ing to  Mrs.  Casto  all  of  their  interest  In  the 
tract  assigned  to  her,  in  consideration  of  the 
conveyance  by  ber  of  her  Interest  if\  the 
tract  assigned  to  them,  which  conveyance  was 
accordingly  made,  and  the  parties  took  pos- 
session of  these  tracts  of  land,  and  held  the 
same  under  the  deeds  so  executed.  In  the 
year  1913  another  survey  was  made  of  this 
land,  as  well  as  the  Petty  land,  and  tbe  plain- 
tiffs then  discovered  that  there  had  been  a 
mistake  made  in  tbe  partition  of  tbe  Ill-acre 
tract  They  found  that  there  was  a  consider- 
able parcel  thereof  lying  between  the  Petty 
line  and  the  parcel  of  land  assigned  to  Mrs. 
Casto  In  tbe  Hughes  partition,  which  bad 
not  been  assigned  to  either  of  tbe  parties. 
They  called  upon  Mrs.  Casto  to  make  parti- 
tion of  this  tract  of  land,  and  upon  her  de- 
clining to  do  so,  and  her  Insistence  that  she 
was  the  owner  of  all  of  the  land  not  set  off  to 
tbe  plaintiffs  by  the  Hughes  partition,  they 
Instituted  this  suit  and  prayed  In  their  bill 
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that  the  partition  made  by  Hughes,  and  the 
deeds  made  thereunder,  be  set  aside,  and  the 
whole  Ill-acre  tract  partitioned  between  the 
plaintiffs  and  the  defendant  Mrs.  Caato;  or, 
If  the  court  was  of  opinion  that  it  was  not 
proper  to  disturb  the  assignn^ents  made  by 
the  deeds  aforesaid,  that  the  remaining  parcel 
of  land  not  covered  by  either  of  the  deeds 
of  partition  be  divided  between  the  defendant 
Mrs.  Casto  and  the  plaintiffs.  Prior  to  the 
filing  of  the  bill  the  defendant  Mrs.  Oasto 
conveyed  to  the  defendant  Spencer  Water  & 
Ice  Company  the  Petty  tract  of  land,  as  well 
as  her  part  of  the  Ill-acre  tract,  and  reserv- 
ed In  these  conveyaooes  to  herself  all  of  the 
oR  and  gas  underlying  tlie  same,  and  the 
right  to  use  the  surface  In  removing  or  ex- 
tracting such  oil  or  gas  fuorn  the  premises. 

The  defendant  Sallie  A.  Casto  demurred  to 
this  Mil,  and  insists  that  such  demurrer 
should  be  sustained,  upon  the  groond  that 
ttie  plaintiffs  were  so  neglig^it  in  having  the 
survey  made  that  they  can  procure  no  re- 
lief because  of  the  mistake  of  the  surveyor; 
because  of  their  laches;  because  the  bill  la 
not  a  bill  for  partitioii,  bat  a  bill  to  reform  a 
partition  already  made;  beoanse  they  are 
bound  by  the  deeds  and  can  get  no  more  than 
was  conveyed  to  them  by  the  deM  executed 
by  Mrs.  Casto;  because  the  partition  by  R. 
B.  Hughes  at  the  Instance  of  the  parties  was 
a  subnilssion  to  him  as  arbitrator  of  the  ques- 
tion of  dividing  the  land,  and  the  plaintiffs 
cannot  now  claim  any  more  than  was  assigned 
to  them.  It  may  be  said  that,  If  the  plaintiffs 
bad  had  another  survey  of  this  land  made 
sooner  than  they  did,  this  mistake  would 
have  been  discovered,  but  does  the  fact  that 
the  mistake  was  not  discoivered  bar  the  plain- 
tiffs from  setting  up  claim  or  interest  in 
land  which  was  not  ta  &ct  partitioned,  and 
aUow  the  defendant  to  hold  this  land  as  her 
own? 

[1-3]  It  ai^>ears  clearly  from  the  allega- 
tions of  the  bill  that  the  tract  of  land  soaght 
to  be  partitioned  is  not  Included  In  either  of 
the  deeds  of  partition,  and  was  not  assigned 
to  either  of  the  parties.  How  did  the  plaintiffs 
lose  their  title  to  It?  The  deed  made  by  them 
to  Mrs.  Casto  does  not  purport  to  convey  any 
Interest  In  it,  and  the  partition  made  by  B. 
R.  Hughes  did  not  purport  to  assign  It  to  the 
defendant  Mrs.  Casto  as  a  part  of  her  share 
of  the  joint  estate.  It  is  true,  as  a  general 
rule,  that  when  Joint  owners  of  real  estate 
partition  the  same  and  execute  deeds  tb«(y 
are  each  estopped  to  assert  any  title  or  inter- 
est except  to  the  part  assigned  to  them,  but 
this  doctrine  only  applies  when  such  partl- 
tloo  of  the  estate  is  of  the  whole  thereof. 
Where  the  parties,  either  through  the  fraud 
of  one  of  them,  or  by  the  mistake  of  both,  do 
not  include  in  the  land  so  partitioned  a  part 
of  the  Joint  estate^  a  court  of  equity  has  full 
power  either  to  set  aside  the  partition  so 
made,  or,  if  either  of  the  parties  has  so  act- 
ed and  treated  the  part  assigned  to  them  as 


to  make  it  inequitable  <to  have  a  partition 
thereof,  or  to  Include  the  same  Iq  a  general 
partition  of  the  whole  tract,  the  partition  so 
made  by  the  parties  will  be  recognized,  and 
the  remaining  part  partitioned  by  the  court. 
Freeman  on  Cotenancy  and  Partition,  $  634. 
In  De  Witt  V.  Hawkins,  107  IlL  109,  It 
was  held  that  where  land  was  partitioned 
under  an  order  of  the  court,  and  the  com- 
missioners In  making  the  partition,  by  mis- 
take, excluded  a  strip  of  land  belonging  to 
the  Joint  tenants,  and  did  not  assign  it  to 
either  of  them,  a  court  of  equity  would  cor- 
rect the  mistake  by  dividing  sudb  strip  be- 
tween the  Joint  tenants.  In  that  case  it 
was  held  that  granting  such  relief  In  no 
sense  dianged  the  origiaal  decree  of  parti- 
tion, but  simply  subjected  to  the  action  of 
the  court  that  part  of  the  Joist  estate  which 
had  been  omitted  by  the  mistake  of  the  com- 
udssiooers.  So  in  Fowler  v.  Wood,  73  Eao. 
611,  8S  Pac.  783,  6  L.  B.  A.  (N.  S.)  1«2,  117 
Am.  8t  Bep.  SH,  It  was  held  that,  where 
commissioners  appointed  for  the  purpose  of 
partitioning  a  tract  of  laud,  by  mistake,  ex- 
clude from  the  parts  assigned  by  them  a 
part  of  the  Joint  estate,  the  court  wlU  par- 
tition the  pert  ao  excluded  and  assign  It  to 
the  owners  of  the  Joint  estate  in  proportion 
to  their  respective  Interests  therein.  In 
Cartmell  v.  Chambers  (Tex.  Civ.  App.)  64 
S.  W.  382,  it  was  held,  where  three  partly 
who  owned  a  tract  of  land  which  they  thought 
contained  only  one  lot  of  17  acres  partitioned 
this-  lot  among  themselves,  when  In  fact 
the  land  owned  by  them  contained  thsee  lots 
with  an  area  of  62  acres,  that  jone  of  the 
Joint  tenants  was  entitled  to  have  the  two 
remaining  lots  partitioned  between  blms^ 
and  his  co-owners,,  upon  discovering  the  mis- 
take as  to  the  extent  of  their  boundaries,  uid 
that  he  was  not  estopped  by  any  deed,  ner 
by  laches,  to  set  up  this  claim.  It  is  a  little 
difficult  to  see  how  an  estc^pel  by  the  deed 
can  be  asserted  against  the  plaintiffs  that 
would  not  apply  with  equal  force  against 
the  defendant,  nor  does  it  appear  from  the 
bin  that  there  Is  any  good  reason  why  the 
plaintiffs  should  be  denied  their  title  to  the 
one-half  of  the  tract  of  land  which  was  nev- 
er partitioned  between  the  parties.  It  is  per- 
fectly competent  for  a  court  of  equity,  as 
before  stated,  to  take  Jurisdiction  of  this 
cause  of  action,  either  upon  the  ground  of 
the  fraud  alleged  on  behalf  of  the  defendant 
in  'securing  the  partition  to  be  made  in  the 
way  that  it  was,  or  upon  the  ground  of  a 
Qiistake  of  all  the  parties  as  to  the  amount 
of  land  owned  by  them,  and  set  aside  the 
partition  deeds  made  in  pursuance  of  a  dl- 
Tlslon  of  the  land  based  upon  such  mistaken 
apprehension  as  to  the  extent  of  the  bound- 
ary ;  or,  in  the  event  that  It  would  be  ineq- 
uitable for  any  resisoa  to  take  away  from 
the  parties  thp  parcels  of  land  so  convey^ 
to  tham  by  the  deeds  of  partition,  then  to 
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partition  the  parcel  which  had  never  been 
assigned  to  either  of  the  parties  in  such 
deeds.  30  Cya  163;  Cartmell  v.  Chambers 
(Tex.  CiT.  App.)  64  S.  W.  362;  Robnett  v. 
Howard  (Tenn.  Ch.)  61  S.  W.  1082;  Ross  ▼. 
Armstrong,  25  Tex.  Supp.  854,  78  Am.  Dea 
574;  Barnes  r.  Boardmnn,  157  Mass.  479,  32 
N.  E.  670;  Adams  v.  Hopkins,  144  Cal.  19, 
77  Pac.  712;  Fowler  v.  Wood,  73  Kan.  611, 
86  Pac.  763,  6  L.  R.  A.  (N.  8.)  162,  117  Am. 
St.  Rep.  534;  De  Witt  v.  Hawkins,  107  III 
109.  The  demurrer  to  the  bill  was  properly 
overruled. 

[4, 6]  The  defendant  Sallie  A.  Casto  as- 
signs as  error  the  action  of  the  court  in 
appointing  commissioners  to  partition  the 
tract  of  about  29%  acres  of  land  lying  be- 
tween the  boundary  of  the  Petty  tract  and 
the  boundary  of  the  tract  laid  off  to  her  by 
R.  R.  Hughes,  as  aforesaid,  her  contention 
being  that  the  111  &&tea  owned  by  her  and 
the  plaintiffs  jointly  did  not  Include  all  of 
this  29%  acres.  She  contends  that  the  Ill- 
acre  tract  only  contains  about  102  acres,  and 
that  there  is  a  parcel  of  about  16  acres  of 
land  which  was  not  partitioned  between  her- 
self and  the  plaintiffs;  while,  according  to 
the' plaintiffs'  contention,  the  Ill-acre  tract 
adjoins  the  Petty  tract,  and  includes  all  of 
the  land  lying  between  the  Petty  line  and  the 
tract  assigned  to  Mrs.  Casto  in  the  Hughes 
partition.  This  parcel  contains  about  29 
acres  not  assigned  to  either  of  the  parties  in 
the  Hughes  partition.  In  all  of  the  deeds 
filed  In  this  record  describing  the  Ill-acre 
tract  of  land  it  is  referled  to  as  Joining  the 
Petty  tract ;  the  beginning  comer  is  a  point 
in  the  line  of  the  Petty  tract,  and  after  going 
around  the  tract  by  courses  and  distances  it 
comes  to  the  Petty  tract  and  calls  for  a  cor- 
ner thereof,  and  the  closing  line  of  the  111 
acres  is  a  line  of  the  Petty  tract  The  sur- 
veyors who  testified  on  behalf  of  the  plain- 
tiffs show  that  they  located  this  Petty  tract ; 
in  fact,  its  location  is  not  in  dispute.  No 
witness  locates  it,  or  attempts  to  locate  it  at 
any  place  other  than  the  place  at  which  it 
is  located  by  the  surveyors  who  testified  for 
the  plaintiffs.  After  locating  the  Petty  tract, 
in  order  to  locate  the  beginning  corner  of 
the  111  acres,  they  took  a  recognized  corner 
in  one  of  the  lines  thereof  and  reversed  the 
calls,  and  ran  back  to  the  Petty  line.  From 
this  comer  they  ran  around  the  tract  of  land 
following  the  courses  and  distances  given  In 
the  deeds,  and  found  that  there  were  x^ry 
slight  variations  in  any  of  the  courses  or  dis- 
tances called  for,  and  that  the  tract  of  land 
contained  something  over  115  acres.  Some  of 
the  lines  and  comers  of  the  Petty  tract  are 
also  common  lines  and  corners  to  other  tracts 
of  land,  the  boundaries  of  which  are  well 
known,  and  these  surveyors  checked  their 
surveys  by  locating  these  boundaries,  and 
firmly  established  this  Petty  line.  The  sur- 
veyors testifying  for  the  defendant  began 
their  survey  at  a  gum,  which  it  is  claimed 


'  is  marked  as  a  comer  and  situate  some  dis- 
tance away  from  the  Petty  line.  It  does  not 
appear  from  their  testimony  that  they  ever 
made  any  effort  to  find  the  Petty  line,  nor 
do  they  make  any  contention  that  the  tract 
of  land  surveyed  by  them  is  adjacent  to  the 
Petty  tract.  After  assuming  that  this  gum 
is  the  beginning  comer,  in  order  to  make  the 
survey  of  the  tract  of  land  which  they  testi- 
fied is  the  Ill-acre  tract,  they  find  it  neces- 
sary to  entirely  discard  the  beglDning  call 
in  all  of  the  descriptions  of  the  Ill-acre  tract 
of  land;  and  not  only  to  entirely  discard  the 
beginning  call,  but  they  were  compelled  to 
cut  a  considerable  part  off  the  secMid  call. 
After  doing  this  they  ran  according  to  the 
courses  and  distances  part  way  around  the 
tract  of  land  when  they  found  that,  in  order 
to  make  their  survey  come  to  the  point  which 
they  had  established  as  the  beginning,  it  was 
necessary  to  again  change  a  number  of  cours- 
es and  distances  in  the  description  of  the 
Ill-acre  tract  By  thus  arbitrarily  fixing 
the  beginning  corner  and  changing  the  cours- 
es and  distances,  in  order  to  make  the  sur- 
vey come  together,  they  reduced  the  area 
to  102  acres,  and  left  a  tract  of  some  13  acres 
between  the  tract  of  111  acres  and  the  Petty 
tract  According  to  their  survey  the  Ill- 
acre  tract  does  not  touch  the  Petty  tract  at 
any  point  If  there  is  anything  certain  in 
these  deeds  describing  the  Ill-acre  tract  of 
land.  It  is  that  it  adjoins  the  Petty  tract,  and 
it  is  inconceivable  that  any  surveyor  who 
was  making  an  honest  attempt  to  locate  this 
Ill-acre  tract  of  land  would  not,  as  a  pre- 
requisite to  beginning  his  survey,  locate  the 
line  of  the  Petty  tract.  It  is  called  for  as 
one  of  the  lines  of  the  Ill-acre  tract  and  two 
of  the  corners  of  the  Ill-acre  tract  are  re- 
quired to  be  in  this  line.  The  fact  that  the 
gum  comer  called  for  Is  not  found  Is  not 
material.  This  survey  was  originally  made 
many  years  ago.  One  of  the  deeds  in  the 
record  describing  the  Ill-acre  tract  is  dated 
1878,  and  how  long  before  that  the  survey 
was  made  which  called  for  a  gum  as  the  be- 
ginning comer  does  not  appear.  Whatever 
else  may  be  said  it  must  be  taken  as  firmly 
established,  and,  in  fact,  is  not  controverted 
in  this  cause,  that  the  Petty  line  referred  to 
in  the  deeds  is  as  laid  down  by  the  surveyors 
testifying  for  the  plaintiffs.  They  show  by 
their  testimony  that  they  located  this  Petty 
tract  of  land  from  the  calls  in  the  Petty  deed, 
by'  making  surveys  of  adjoining  tracts  of  land 
calling  for  it,  taking  well-established  comers 
from  which  to  begin  these  surveys,  and  their 
location  of  this  Petty  line  is  not  controvert- 
ed or  in  any  way  questioned  by  the  defendant 
or  any  of  the  surveyors  testifying  on  her  be- 
half. This  Petty  line  is  the  natural  boundary 
called  for  in  the  deed  more  than  once,  and 
it  cannot  be  disregarded.  Calls  for  adjoining 
tracts  of  land  are  themselves  calls  for  monu- 
ments, and  where  they  are  certain  they  are 
monummts  of  the  highest  dignity.     8  Cor. 
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Jur.  222;  Graybeal  v.  Powers,  76  N.  0.  66; 
Bryant  t.  K.  R.  Co.,  79  Me.  312,  9  AQ.  736; 
Perdval  v.  Chase,  182  Mass.  871,  65  N.  E. 
800;  Lewis  v.  Yates,  62  W.  Va.  675,  59  S.  B. 
1073.  Here  we  have  the  Petty  line,  the  loca- 
tion of  which  is  not  questioned,  called  for  as 
a  line  of  the  Ill-acre  tract,  and  this  call  can- 
not be  departed  from  simply  because  a  gum 
tree  Is  found  some  distance  away  marked  at* 
a  corner;  and  especially  is  this  true  when, 
in  order  to  con^der  this  gum  tree  as  a  cor- 
ner, it  is  necessary  to  discard  the  beginning 
eall  in  the  description,  and  to  alter  numbers 
of  the  other  calls.  The  evidence  in  this 
case  is  clear  that  the  Ill-acre  tract  of  land 
is  adjacent  to  the  Petty  tract.  In  fact,  the 
defendant  Sallie  A.  Oasto  In  her  answer  al- 
leges that  it  adjoins  the  Petty  tract  This 
being  true,  there  is  unquestionably  a'  tract  of 
land  of  about  29  acres  lying  between  the  Petty 
tract  and  the  tract  laid  oQ  to  Mrs.  Casto,  a 
part  of  the  Ill-acre  tract  not  assigned  to 
either  of  the  parties  by  the  Hughes  partition. 
It  is  assigned  as  error  that  the  court  order- 
ed the  partition  of  this  29  acres  of  land,  in- 
stead of  setting  aside  the  partition  deeds 
made  under,  a  mistake  as  to  the  boundaries 
of  the  Ill-acre  tract,  and  making  a  new  di- 
vision of  the  entire  tract.  It  appears  that  the 
plaintiffs  have,  since  their  43  acres  were  laid 
otr  to  them,  leased  the  same  for  oil  and  gas 
purposes,  and  it  might  be  entirely  inequi- 
table to  the  holder  of  this  oil  and  gas  lease 
to  set  aside  these  deeds  of  partition  and  di- 
rect commissioners  to  partition  the  whole 
tract  Where  this  Is  found  to  be  the  case, 
it  Is  entirely  proper  for  a  court  of  equity 
to  leave  undisturbed  the  assignments  already 
made,  and  make  partition  of  the  parcel  which 
was  not  dealt  with  by  the  parties  themselves. 
Freeman  on  Cotenancy  and  Partition,  {  534; 
De  Witt  V.  Hawkins,  107  lU.  109;  Fowler  v. 
Wood,  73  Kan.  611,  85  Pac.  763,  6  L.  R.  A. 
(N.  B.)  162,  U7  Am.  St  Hep.  534;  Barnes  v. 
Boardman,  157  Mass.  479,  32  N.  E.  670; 
Gartmell  v.  Chambers  (Tex.  dv.  App.)  54  S. 
W.  362.  But  the  defendant  says  that  it 
might  be  inequitable  to  her  to  divide  the  29 
acres  of  land,  for  the  reason  that  the  com- 
missioners might  not  lay  off  her  part  of  the 
same  adjacent  to  the  43  acres  already  assign- 
ed to  her.  Should  they  not  do  so,  it  would 
leave  a  tract  of  land  owned  by  the  plaintifTs 
betwe«i  her  43  acres  and  the  part  assigned 
to  her,  and  that,  in  view  of  the  fact  that  she 
Is  the  owner  of  the  oil  and  gas  under  the 
land,  with  the  right  to  take  the  same  out,  it 
would  subject  her  estate  in  the  oil  and  gas  to 
a  very  severe  burden  to  have  it  thus  divided 
by  a  tract  of  land  owned  by  the  pl&lntifCs. 
There  is  nothing  in  this  contention.  Inasmuch 
as  the  defendant  Mrs.  Casto  is  the  owner  of 
the  oil  and  gas  under  the  Petty  tract,  and 
whichever  part  of  the  29  acres  may  be  assign* 
M  to  her  will  necessarily  be  adjacent  to 
lands  under  which  she  now  owns  the  oil  and 
gas. 


[6]  It  is  also  insisted  that  the  court  err- 
ed .in  decreeing  that  the  commissioners  as- 
sign to  the  plaintiffs  one-half  of  said  tract 
of  land  so  remaining  unpartitioned,  and  to 
Sallie  A.  Casto  and  her  grantee  the  other 
one-half  thei<eof,  for  the  reason  that  she  has 
conveyed  away  all  of  her  interest  in  this 
tract  of  land  except  the  oil  and  gas.  It  is 
contended  that  before  the  court  ordered  th€s 
partition  it  should  have  ascertained  Just 
what  her  interest  was,  and  what  the  interest 
of  her  grantee  was,  and  direct  the  commis- 
sioners to  assign  to  each  of  them  that  inter- 
est As  we  find  that  the  defendant  Sallie 
A.  Casto  and  the  plaintiffs  were  Joint  ten- 
ants in  this  tract  of  29  acres  of  land,  she 
could  not  dispose  of  the  same  and  reserve  to 
herself  the  oil  and  gas  therein  so  as  to  de- 
prive the  plaintiffs  of  their  right  to  have 
their  part  laid  off  to  them.  The  interest  laid 
off  to  her  and  to  h«:  grantee  under  her  deed 
win  be  held  by  them  under  the  decree  of  the 
court,  and  their  rights  therein  fixed  by  the 
terms  of  that  deed.  If  she  desires,  or  her 
grantee  desires,  that  the  court  construe  the 
interest  of  the  parties  under  that  deed,  ei- 
ther of  them  may  have  that  done  in  this  case 
by  filing  a  pleading  asking  therefor.  In 
Knapp  on  Partition,  p.  211,  the  author  says 
in  speaking  of  a  situation  like  this : 

"In  such  case  the  Intferlocntory  judgment 
must  direct  a  partition  as  between  those  whose 
share  has  been  determined  and  the  other  par- 
ties to  the  action,  leaving  intact  the  share,  in- 
terest, or  estate  of  those  that  are  undetermined. 
And  where  the  shares  and  interest  of  two  or 
more  parties  have  been  ascertained  and  deter- 
mined, the  interlocutory  Judgment  may  also  di- 
rect the  partition  among  them  of  part  of  the 
property  proportionate  to  their  aggregate  share ; 
and  the  court,  from  time  to  time,  may  deter- 
mine as  to  the  other  rights,  shares,  and  inter- 
ests, and  render  another  and  further  interlocu- 
tory judgment,  directing  a  partition,  in  like 
manner,  of  the  undetermined  parts  and  por- 
tions of  the  property."   < 

So  in  this  case  It  Is  not  perceived  that  there 
is  any  impropriety  in  assigning  to  the  plain- 
tiffs their  one-half  interest  in  this  tract  of 
land;  and  if  it  Is  desired  that  the  court 
more  specifically  determine  the  respective  In- 
terests of  the  defendants  in  the  remaining 
one-half,  they  may  have  that  done  In  this 
suit  or  in  some  other  appropriate  suit  or 
proceeding.  Knapp  on  Partition,  p.  211; 
Richardson  v.  Ruddy,  10  Idaho,  161,  77  Pac. 
972, 

[7]  The  court  in  this  case  decreed  that  the 
plaintiffs  recover  from  the  defendant  Sallie 
A.  Casto  the  costs  incurred  by  them  in  ea- 
tabllshing  their  right  to  partition  the  said 
tract  of  land.  This  is  assigned  as  error,  it 
being  contended  that  costs  in  a  partition  suit 
should  be  divided  between  the  parties  in  the 
proportion  in  which  they  are  Interested  in 
the  land  sought  to  be  partitioned.  That  is 
entirely  true,  and  in  this  ease  the  costs  and 
expenses  of  making  the  i>artltlon  will  be  so 
divided  by  the  court  but  It  must  be  borne  in 
mind  that  the  defendant  Mrs.  Casto  resisted 
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the  right  of  the  plaintiffs  to  have  partition, 
and  It  Is  only  the  costs  Incurred  by  them  In 
establishing  their  Interest  In  this  tract  of 
land  that  has  been  decreed  against  Mrs.  Cas- 
to.  She  was  responsible  for  thjese  costs  be- 
ing incurred,  and  there  was  no  impropriety 
in  decreeing  that  she  should  pay  the  same. 

[S]  It  Is  also  assigned  as  error  that  the 
court  does  not  proylde  that  the  commission- 
ers shall  be  sworn  before  proceeding  to  exe- 
cute the  decree.  While  it  may  be  true  that 
ordinarily  a  decree  of  partition  should  pro- 
vide that  the  commissioners  take  an  oath  be- 
fore entering  upon  the  discharge  of  their  du- 
ties, the  fact  that  this  is  omitted  does  not 
render  the  decree  l-everslble.  If  it  should 
turn  out  that  the'  commissioners  executed  the 
decree  without  taking  such  oath,  it  would 
perhaps  bi  cause  of  exception  to  their  re- 
port ;  and  if  it  appeared  that  the  r^mrt  was 
prejudicial  to  either  party  It  might  be  easier 
to  overthrow  It  If  the  commissioners  had  not 
been  sworn  than  it  would  be  had  they  been 
property  sworn  before  proceeding  to  execute 
the  court's  Order.  It  is.  not  to  be  presumed 
that  the  commissioners  will  enter  upon  the 
performance  of  their  duty  without  comply- 
ing with  the  law  in  this  regard. 

We  find  no  error  in  the  decree  complained 
of,  and  the  same  is  affirmed. 


(81  w.  v».  rt) 

McOORMIGE  V.  SOUTHERN  EXPRESS  00, 

(No.  3353.) 

(Supreme  <3onrt  of  Appeals  of  West  Vliginia. 
Oct  16,  1017.) 

(SuUabui  fiy  the  OourtJ 

1.  PsodBBB   «=»164{1)— RETUBfN— AineWDifflNT. 

The  rule  respecting  the  right  of  an  officer 
to  amend  his  return  of  process,  so  aa  to  make  it 
conform  to  facts  existing  at  the  time  of  serv- 
ice and  necessary  to  be  stated  in  the  return,  is 
one  promotive  of  justice,  and  is  liberally  ap- 
plied by  the  courts.    ■ 

2.  Pbocess  <»=>166  —  AVKKUKD  Retubw  — 
Waivbb  op  Objection. 

If  a  defendant  appears  specially  and 
moves  to  quash  a  summons  and  the  return 
thereon,  on  the  ground  that  the  return  is  de- 
fective, and  the  court  sustains  his  motion,  but 
permits  the  sheriff  to  amend  his  return,  and 
defendant  excepts,  but  does  not  renew  his  mo- 
tion to  quash  the  return  as  amended,  and  pleads 
to  issue,  he  thereby  waives  any  objection  to  the 
amended  return. 

3.  Cabbiebs  <S=3l58(l)  —  Intkbstate  Ship- 
ment —  Loss  —  LixiTAnoN  or  LiAfituxr— 
Act  of  Congress. 

By  Act  Cong.  March  4,  1915  (38  SUt 
1196,  c  176),  known  as  the  Cummins  Amend- 
ment to  the  Garmaek  Amendment  (Act  Cong. 
June  29.  1906,  c.  3S91,  J  7,  pars.  11,  12.  34 
Stat  695  (U.  S.  Comp.  St  1916,  {  8e04a])  to 
the  Interstate  Commerce  Act  (Act  Cong.  Feb. 

4.  1887,  c.  104.  24  Stat  379),  a  common  car- 
rier of  an  Interstate  shipment  la  made  lia- 
ble to  the  8hin>er  for  the  full  actual  losa 
dama(;e,  or  injury  to  the  property,  notwith- 
standing any  limitation  of  liability  or  limita- 
tion of  the  amount  of  recovery  or  representa- 
tion or  agreement  as  to  ralue  in  the  reodpt 


or  bill  of  lading,  or  in  any  contract,  role,  regn- 
lation,  or  in  any  tariff  filed  with  the  Intentate 
Commerce  Commission,  whether  or  not  tbs 
^oods  are  hidden  from  view  by  wrapping,  box- 
ing, or  other  means  unless,  in  case  they  ate  hid- 
den from  view,  he  requires  the  shif>i>er  to  stata 
Specifically  in  writing  their  value. 

(Additiotua  SyUaJmt  bv  Sditorial  Staff. 

4.  Oobpobahons  «=>67&— Fokbioh  Cobpoba- 

TION— Pbocesb. 
Under  Code  1913,  c.  123,  J  1  (sec.  4734), 
a  foreign  corporation  engasring  in  business  in 
another  state  subjects  itself  to  the  procesi  of 
the  courts  of  that  atate,  and  service  npon  its 
agent  in  the  county  of  his  residence  gives  jo- 
risdiction  to  render  personal  judgment  against 
the  corporation. 
6.  CoTJBTs  ©=489(9) — CoNOnBHEWT  JtrniBOio- 

TION  OF  State  and  FedKbai.  Coubtb. 
State  and  federal  courts  have  concurrent 
jurisdiction  of  suits  to  enforce  liability  against 
an  interstate  carrier  under  the  Interstate  Com- 
merce Act,  and  state  courts  have  exclusive  jo- 
risdiction  if  the  amount  claimed  il  not  within 
the  federal  jurisdicticm. 
6.  Cabbiebs   «=3l31— Action*   fob   Loss   or 

Goods— Sufficiency  of  Declabatioh. 
In  a  suit  against  an  interstate  carrier  for 
loss  of  goods,  it  is  not  necessary  to  dedaie 
specially  on  the  receipt  or  bill  of  lading,  and 
the  averment  of  the  carrier's  nndertakinK  and 
breach  hereof  in  general  terma  is  sufficient 

Error  to  Circuit  Court,  Jefferacrn  County. 

Assumpsit  by  H.  H.  McCormlck  against  the 
Southern  Express  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed, 

Forrest  W.  Brown  and  Forriest  A.  Brown, 
both  of  Charles  Town,  for  plaintiff  in  error. 
Charles  N.  Campbell,  of  Cliarles  Town,  for  de- 
fendant in  error. 

WILLIAMS,  J.  Plaintiff  recovered  judg- 
ment in  assumpsit  for  $300,  the  value  of  one 
dark  Ck>mish  cock  which  was  killed  while 
being  transported  by  defendant  company 
from  Warrenton,  Va.,  to  Cat<msvlUe,  Md., 
and  it  has  brought  the  case  to  this  court  for 
review  of  alleged  errors. 

[1,2]  The  first  assignment  Is,  that  tbe 
court  erred  In  allowing  plaintiff  to  have  the 
return  of  the  summoua  amended,  and  in  hold- 
ing the  service  valid.  Suit  was  brought  In 
Jefferson  county,  W.  Ta.,  and  summons  was 
served  on  D.  N.  Oreen,  the  station  agent  of 
defendant  at  (Tharles  Town,  W.  Va.,  but  the 
return  failed  to  state  that  he  resided  tn  said 
county.  Defendant  first  appeared  qiedally 
and  moved  to  quash  the  summons  and  re- 
turn, and  the  c<rart  sustained  the  motion  to 
quash  the  return,  but  not  the  summons,  and 
granted  plaintiff  leave  to  have  the  return 
amended.  Tbereupoo  the  deputy  sheriff,  who 
had  made  the  service,  appeared  In  coort 
and  testified  that  said  D.  N.  Green,  agent  of 
defendant,  resided  in  Jefferson  county,  W. 
Va.  Whereupon  the  return  was  amended  ac- 
cordingly, and  defendant  objected  and  ex- 
cepted, but  did  not  renew  its  motion  to 
quash  the  return  after  amendment!    It  was 
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certainly  proi>er  to  allow  the  amendment  to 
be  made.  The  role  respecting  the  right  of 
an  officer  to  amend  his  return  In  order  to 
make  It  conform  to  the  facta  Is  promotlye  of 
Justicq,  an4  Is  liberally  applied  by  the  courts. 
1  Bncy.  Dig.  Va.  &  W.  Va.  3^6.  By  not  re- 
newing its  motion  to  .quash  the  return,  after 
amendment  thereof,  and  by  appearing  and 
pleading  to  the  Issue,  defendant  must  be 
deemed  to  have  waived  any  objection  to  the 
amended  return,  and  we  need  not  determine 
whether  It  shows  a  proper  service.  The  ex- 
ception taken  was  only  to  the  action  of  the 
court  In  permitting  the  amendment,  and  is 
not  well  taken.  Our  attention  is  not  direct- 
ed to  any  defect  In  the  process  Itself,  and 
we  perceive  none.  But  the  court  does  not  ap- 
pear to  have  expressly  ruled  on  defendant's 
motion  to  quash  It 

[4]  It  is  insisted  that  the  court  was  with- 
out jurisdiction,  because  defendant  did  not 
reside  in  Jefferson  county,  nor  did  the  cause 
of  action  arise  therein.  Without  intimating 
that  a  plea  in  abatement  would  have  been 
availing,  It  might  be  sufficient  reply  to  this 
contention  to  say  that  none  was  filed.  But 
there  can  be  no  question  concerning  the 
court's  jurisdiction,  whether  defendant  be  a 
foreign  or  a  domestic  corporation,  and  re- 
gardless of  Its  place  of  residence,  or  of  Uie 
place  where  the  canse  of  action  arose.  The 
cause  of  action  being  transitory,  the  action 
could  be  brought  wherever  the  process  of 
the  court  could  be  properly  served  upon  de- 
fendant The  declaration  avers  the  cause 
of  action  to  be  a  breach  of  duty  respecting  an 
Interstate  shipment,  and  shows  It  did  not 
arise  la  West  Virginia,  but  tt  no>where  ap- 
pears whether  defoidant  is  a  domestic  or  a 
foreign  corporation.  But  It  does  appear  by 
the  amended  return  of  service  that  It  did 
business  In  Jefferson  county,  for  tt  main- 
tained a  loo^l  asent  In  that  county.  Service 
upon  such  agent  in  the  county  of  his  resi- 
dence was  sufficient  to  give  Jurisdiction  to 
render  aperscmal  Judgment  against  defend- 
ant ▲  foreign  corporation  coming  Into  an- 
other state,  by  Its  officers  or  agents,  -  and 
there  engaging  in  (ivsiness,  thereby  subject^ 
itself  to  the  process  of  the  courts  of  that 
state.  Abell  v.  Penn  Mutual  lAfe  Ins.  Co., 
18  W.  Va.  400;  Connecticut  Life  Ins.  Co.  v. 
Duerson's  Ex'r,  28  Grat  630;  Humphreys  v. 
Newport  News  &  M.  V.  Co.,  83  W.  Va.  136, 
10  S.  E.  38 :  B.  &  O.  R.  R.  Go.  v.  Harris,  12 
Wall.  65,  20  Ia  Ed.  354;  3  Cook  on  Corp. 
§755.  Section  1,  c.  123,  Code  of  West  Vir- 
ginia (sec.  4734),  provides  that  a  suit  may 
be  brought  against  a  corporation  in  any 
county  "wherein  its  principal  office  is,  or 
wherein  its  mayor,  president,  or  other  chief 
officer  resides;  or  If  its  principal  office  be  not 
In  this  state,  and  its  mayor,  president  or 
other  chief  officer  do  not  reside  therein, 
wherein  it  does  business." 

[8]  htate  and  federal  courts  have  concur- 
rent Jurisdiction  of  suits  to  enforce  liability 


against  an  interstate  carrier  under  the  In- 
terstate Commerce  Act  If  the  amount  involv- 
ed Is  sufficiently  large  to  give  federal  Jnrls- ' 
diction,  and  the  state  courts  have  exclusive 
Jurisdiction  if  the  amount  claimed  is  below 
federal  jurisdiction.  See  cases  cited  In  note 
on  page  930S  of  volume  8,  U.  S.  Statutes  An- 
notated. 

[8]  The  demurrer  to  the  declaration  was 
properly  overruled.  It  was  not  necessary  to 
declare  specially  on  the  receipt  or  bill  of 
lading;  the  averment  of  defendant's  under- 
taking and  the  breach  of  it  In  general  terms, 
is  sufficient  Defendant  pleaded  the  general 
issue,  and  also  tendered  eight  special  pleas, 
to  the  filing  of  which  objection  by  plaintiff 
was  sustained  to  all  except  the  seventh.  The 
order  does  not  show  what  reply.  If  any, 
plaintiff  made  to  It,  but  only  that  issue  was 
joined  on  the  plea.  Kfeither  party  demand- 
ing a  itay,  the  case  was  submitted  to  the 
court  and  it  heard  the  evidence  and  tried  the 
case,  as  If  there  had  been  a  general  denial 
of  the  plea,  and  we  may  properly  regard 
such  denial  as  made. 

[3]  Special  plea  No.  7  avers  that,  at  ttie 
time  the  chicken  was  delivered  to  defendant's 
agent  "the  same  was  confined  In  a  closed 
coop  so  arranged  that  the  contents  of  said 
coop  were  hidden  from  view,  and  said  de- 
fendant or  It^  agent,  wa£  not  notified  as  to 
the  character  of  the  goods;  tbeseupon  the 
agent  of  the  said  defendant  requested  tl^e 
shipper  to  specifically  state  in  writing. the 
value  of  the  goods,  which  the  said  shipper  in 
writing  fi^ed  at  the  value  of  f&;"  and  also 
that  it  "was  an  Interstate  shipment  and  the 
liability  was  governed  by  the  a<st  of  Congress, 
provided  In  such  cases,  that  at  the  time  of 
said  shipment  the  Interstate  Commerce  Com- 
mtasiiw,  as  required  and  permitted  by  law, 
had  estabUabed.  and  malBtftined  rates  .for 
transportation  dq>endent  upon  the  value  of 
ti>e  property  shlK>ed  as  specLflcally  stated 
ta  writing'tty'the'fihlpper,  and  that  such  rate 
had  been  published  as  other  rate  schedules 
and  as  required  by  law,  and  that  In  aooord- 
anee  with  said  rates  so  fixed  by  law,  ttie  said 
coop  wltb  Its  Detents  was  accepted  by  the 
defendant  and  receipt  Issued  and  accepted 
by  the  plaintiff  at  the  rate  on  the  valuation 
of  iS,  whldh  limited  the  responsibility  of  said 
company  to,  not  exceed  the  sum  of  $50,  as 
will  appear  by  the  said  receipt" 

That  It  was  an  interstate  shipment  is  ad- 
mitted. But  the  uncontroverted  proof  of  the 
transaction  with  defendant's  agent  respecting 
the  shipment  is  that  Mr.  C.  H.  Smith,  agent 
for  plaintiff,  placed  the  chicken  in  a  box,  18 
by  24  Inches  by  18  Inches  In  height  covered 
with  slats  2  or  3  Inches  wide  and  about 
three-fourths  of  an  Inch  to  1%  Inches  apart, 
and  delivered  It  to  defendant's  agent  at  War- 
renton;  that  before  delivery  he  took  the 
chicken  out  of  the  box  and  weighed  him  In 
the  presence  of  the  agent  to  satisfy  him  that 
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the  chicken  was  in  a  good  healthy  condition, 
und  ascertained  that  he  tneu  weighed  13  K 
pounds-  This  transaction  was  had  with  Mr. 
Maxheimer,  assistant  agent,  whose  testimony 
was  not  taken  and  who  died  before  the  trial 
of  the  case.  But  Mr.  Smith's  testimony  is  not 
disputed.  He  also  says  Mr.  Fletcher,  the 
principal  agent,  was  in  his  office,  but  not  in 
the  Immediate  presence  of  himself  and  Mr. 
Maxheimer  at  the  time.  He  further  swears 
he  was  not  requested  by  the  agent  to  place  a 
value  upon  the  chicken  and  did  not  value 
him.  The  charges  paid  were  according  to 
the  regular  published  schedule  of  rates  for 
live  freight  not  exceeding  100  pounds  weight 
and  $50  in  value,  approved  by  the  Interstate 
Commerce  Commission.  Defendant's  liability 
must  be  determined  by  the  act  of  Congress 
March  4,  1915,  known  as  the  Cummins 
Amendment  to  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act 

Having  received  the  chicken  at  Warrenton, 
Va.,  to  be  transported  to  Catonsvllle,  Md., 
and  It  being  proven  that  It  was  killed  in 
transit,  the  presumption  is  that  It  was  the 
result  of  thQ  negligence  of  defendant's  serv- 
ants, and  there  is  no  attempt  to  rebut  this 
presumption.  The  statute  cited  makes  it  lia- 
ble, and  entitled  plalntUC  to  recover  "for  the 
full  actual  loss,  damage,  or  Injury  to  such 
property  caused  by  It  or  by  any  such  common 
carrier,  railroad,  or  transportation  company 
to  which  such  property  may  be  delivered  or 
over  whose  line  or  lines  such  property  may 
pass  within  the  United  States  or  within  an 
adjacent  foreign  country  when  transported 
on  a  through  bill  of  lading,  notwithstanding 
any  limitation  of  liability  or  limitation  of 
the  amount  of  recovery  or  representation  or 
agreement  as  to  value  in  any  such  receipt  or 
bill  of  lading,  or  in  any  contract,  rule,  regula- 
tion, or  in  any  tarUt  filed  with  the  Interstate 
Commerce  Commission;  and  any  such  limi- 
tation, without  respect  to  the  manner  or 
form  in  which  it  is  sought  to  be  made  is 
hereby  declared  to  be  unlawful  and  v(d.d: 
Provided,  however,  that  U  the  goods  are  bid- 
den from  view  by  wrapping,  Imxlng,  or  other 
means,  and  the  carrier  is  not  notified  as  to 


the  clmracter  of  the  goods,  the  carrier  may 
require  the  shipper  to  specifically  state  In 
writing  the  value  of  the  goods,  and  the  ear^ 
rier  shall  not  be  liable  beyond  the  amount  so 
specifically  stated,  in  which  case  the  Inter- 
state Commerce  Commission  may  establish 
and  maintain  rates  for  transportation,  de- 
pendent upon  the  value  of  the  property  ship- 
ped as  specifically  stated  In  writing  by  the 
shipper." 

The  right  given  the  carrier  by  this  provi- 
sion obtains  only  when  the  goods  to  be  trans- 
ported are  hidden  from  view  by  wrapping, 
boxing,  or  other  means,  and  the  carrier  Is 
not  notified  as  to  their  character.  In  this 
case  the  chicken  was  not  hidden  from  view, 
but  was  placed  in  a  box  covered  with  open 
slats  and,  before  he  was  received  by  defend- 
ant, was  taken  out  of  the  l>ox  and  weighed 
in  the  presence  of  defendant's  agent.  But  it 
is  insisted  that  the  qualities  which  gave  ex- 
traordinary value  to  the  chicken  were  not 
known  to  the  defendant's  agent,  even  though 
he  was  not  hidden  from  his  view,  that  he 
was  not  known  to  be  a  thoroughbred  bird  of 
great  value,  and  that  the  term  "cliaracter," 
as  used  in  the  statute,  embraces  value.  This 
would  be  to  Interpret  the  statute  as  if  it 
read:  "If  the  goods  are  hidden  from  view  by 
any  means,  or  if  the  value  thereof  is  not 
known  to  the  shipper,"  etc.  It  is  not  neces- 
sary, for  the  purpose  of  this  case,  to  deter- 
mine what  is  the  proper  interpretation  of 
the  statute  in  that  respect,  as  the  uncontro- 
verted  proof  is,  that  defendant  made  no 
request  of  the  slilpper  to  q>ecifically  state  in 
writing  the  value  of  the  diicken,  and  there- 
fore Is  not  In  a  position  to  claim  the  benefit 
of  said  provision,  because  it  made  no  request 
of  the  Shipper  to  specify  the  value  In  writing. 
The  rl^t  extended  to  the  carrier  to  limit  its 
liability  must  be  exercised  In  the  manner 
prescribed. 

The  chicken  was  proven  to  be  an  Imported 
dark  Cornish  gamecodc  of  fine  breed  and  of 
great  value.  In  view  of  the  evidence,  tbe 
verdict  Is  not  excessive.  Finding  no  emr 
in  the  Judgment,  we  will  affirm  it 
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COLUMBIA    GAS    A    ELECTRIC    CO.    ▼. 

MOORB.     (No.  331S.) 

(Supreme  C!ourt  of  Appeals  ot  West  Virginia. 

Oct  28.  1917.) 

(ByUabut  6y  the  Court.) 

1.  BqUITT     «=>]52— PLBADinos— PsouniABT 
EVIDBNCK. 

Generally,   it   is   not   necessary    to   exhibit 
documentary  evidence  with  the  pleadings  in  a 
suit  in  equity. 
'2.  Injunction  «=>118  (2)— Mines  and  Min- 

KBALS  ^=352— Extraction    ot  Gas— AuB* 

CATIONS  OF  Bill.' 
An  owner  of  gas  in  a  tract  of  land  whose 
title  is  so  clear,  as  a  matter  of  law,  as  to  pre- 
clude the  necessity  of  resort  to  a  jury  trial  for 
determination  thereof,  or  his  lessee,  may  enjoin 
the  extraction  of  the  gas,  by  one  who  has  no 
right  to  it,  and  if  the  bill  sets,  out  such  a  ti- 
tle, it  need  not  allege  pendency  of  an  action  at 
law  to  try  the  question  of  title,  nor  intention 
on  the  part  of  the  plaintiCt  to  institute  such  an 
action. 
a  Injunction    <8=9ll8{2)  —  Wbonofui.    Bx- 

TBACTioN  OP  Gab— Pleading. 
An  allegation  of  a  bill  filed  for  such  pur- 
pose, that  a  deed  upon  which  the  plaintiff  re- 
lies for  title  in  himself  conveys  all  the  coal 
and  other  minerals  in,  under,  and  upon  the 
tract  of  land  on  which  the  defendant  is  oper- 
ating the  well  sought  to  be  enjoined,  is  an  al- 
legation of  the  legal  effect  of  the  deed,  not  a 
statement  of  the  terms  thereof,  and  asserts  a 
conveyance  of  absolute  title  to  the  gas. 

4.  iNJUNonoN  «s>172— Tmx  TO  Maintain 
Suit. 

Applicability  of  the  rule  or  principle  that 
a  question  of  tifle  to  real  estate,  proper  for  jury 
inquiry  and  determination,  cannot  be  tried  and 
determined  in  a  suit  in  equity  to  enjoin  a  tres- 
pass upon  the  land  in  question,  need  not  be  dis- 
closed by  the  bill,  nor  can  the  rule  always  be 
invoked  by  a  demurrer.  Such  defense  may  be 
disclosed  by  an  answer,  and  it  defeats  the  ju- 
risdiction in  equity,  as  to  the  title,  at  whatever 
stage  of  the  suit  it  appears. 

5.  Appeal  and   Ebbob  ^=>843(2)— Judicial 
DiscBETioN — Injunction. 

If  the  defendant  in  a  bill  to  enjoin  a  tres- 
p«a8  to  real  estate,  upon  which  such  an  injunc- 
tion has  been  awarded,  without  proof  of  the 
allegations  of  the  bill  and  without  notice  of  the 
application  to  the  defendant,  instead  of  moving 
a  dissolution  of  the  injunction  for  alleged  de- 
fectiveness of  the  bill  or  on  an  answer  denying 
the  allegations,  has  demurred  to  the  bill  and 
procured  an  erroneous  dismissal  thereof,  the  ap- 
pellate court,  on  the  reversal  of  the  decree,  will 
not  enter  upon  an  inquiry  as  to  .whether  the 
award  of  the  injunction  was,  under  the  circum- 
stances, the  exercise  of  a  sound  judicial  discre- 
tion, for  the  trial  court  has  had  no  fair  op- 
portunity to  pass  upon  the  question. 

Appeal  from  Orcult  (Jourt,  Lincoln 
County. 

Bin  by  the  Columbia  Gas  &  Electric  C!om- 
pany  against  Alonzo  Moore.  Demurrer  to 
bill  sustained,  and  bill  dismissed,  and  plain- 
tiff appeals.  Decree  reversed,  demnrrer  over- 
ruled, injunction  reinstated,  and  cause  re- 
manded. 

Enslow,  ntzpatrick  ft  Balcer,  of  Hunting- 
ton, and  F.  L.  Tbomas  and  R.  G.  Altlzer,  botb 
of  Charleston,  for  appellant  Pendleton  L. 
Williams,  of  Huntington,  and  Jacob  D.  Smith, 
of  Hamlin,  for  appellee. 


POFFENBARGER,  J.  The  intrusive  char- 
acter of  the  wrongful  removal  of  natural 
gaa  from  land  and  the  essential  elem^its  of 
a  bill  in  equity  to  enjoin  the  same,  as  a  tres- 
pass working  irreparable  injury,  are  the  sub- 
jects of  the  inquiries  raised  by  this  appeal 
from  a  decree  sustaining  a  demurrer  to  the 
plalntilfrB  bUl  and  dismissing  it 

The  gas  well,  the  operation  of  which  the 
plaintiff  seeks  to  inhibit  was  drilled  by  the 
d^endant,  Moore,  on  lots  Nos.  14  and  IS  of 
the  Caldwell  addition  to  the  town  of  Branch- 
land,  in  Lincoln  county,  which  was  formed 
out  of  an  8-acre  tract  of  land,  known  as  lot 
No.  9  of  the  Sberrod  Adkins  80-acre  tract 
Ttae  theory  of  the  bill  is  that  the  lots  on 
which  the  well  Is  located  are  portions  of  a 
very  large  area  throughout  which  the  lessors 
of  the  plaintiff  obtained  all  the  minerals  un- 
derlying the  same,  by  conveyances  antedat- 
ing the  title  of  the  defendant,  which  the  bill 
asserts  is  limited  to  the  surface  of  the  two 
lots.  Fof  the  lessors,  Sabin  W.  Colton,  Jr., 
and  'George  L.  Estabrook,  trustees,  the  bill 
deratgns  two  titles  from  the  commonwealth 
of  Virginia,  one  for  100,000  acres,  more  or 
lees,  oom.mendng  with  patents  issued  to 
Samuel  Smith,  for  four  tracts  of  land  having 
an  aggregate  area  of  about  250,000  acres, 
out  of  which  a  tract  of  30,720  acres,  being, 
part  of  a  100,000-acre  portion  of  these  grants, 
lying  east  of  the  Guyandotte  river  and  In  the 
counties  of  Cabell,  Lincoln,  and  Putman^  was 
leased  to  Otto  and  E.  G.  Germer,  assignors 
of  F.  B.  Enslow,  trustee,  the  assignor  of  the 
plaintiff,  the  Columbia  Gas  &  Electric  CkMn- 
pany;  and  the  other  from  Junior  patents 
under  which  John  G.  Adkins  dalmed  the 
title  to  a  tract  of  166  acres,  lying  within  the 
100,000-acre  tract  and  the  30,720  acres  leased 
as  aforesaid,  the  coal  and  other  minerals  in, 
under,  and  upon  which  Adkins  conveyed  to 
E.  M.  Gregory,  trustee.  These  mineral  in- 
terests Gregory  conveyed  to  the  Cincinnati 
Coal  Mining  Company,  and  afterwards  they 
were  sold  at  a  Judicial  sale  under  proceed-- 
Inga  against  the  Cincinnati  Coal  Mining  Com- 
pany, and  purchased  by  Henry  Mcf^arland, 
a  trustee  for  the  Guyandotte  Land  Company, 
whose  title  was  acquired  by  Colton  and  Esta- 
brook, the  lessors  aforesaid.  The  deed  by 
whidi  John  G.  Adkins  severed  the  minerals 
from  the  surface  of  the  166-acre  tract  of 
land  bears  date  November  26,  1850.  After- 
wards, by  a  deed  dated  April  15,  1851,  he 
conveyed  the  surface  of  said  tract  to  Henry 
J.  Samuels  and  Jerome  Shelton,  trustees,  and 
they  sold  and  conveyed  it  to  Jacob  Adkins 
by  a  deed  dated  July  12,  1852,  subject  to  a 
reservation  of  all  the  coal  or  other  miner- 
als in,  under,  and  upon  said  tract,  as  set  out 
in  the  deed  from  John  G.  Adkins  to  E.  M. 
Gregory.  After  the  death  of  Jacob  Adkins, 
his  executor,  by  a  deed  dated  September  14, 
1870,  conveyed  this  tract  to  Abigail  Adkins. 
By  a  deed  dated  December  11,  1877,  she  and 
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her  hnsbattd  conveyed  a  part  thereof  to 
Basil  Adklns  and  Jerome  Adklns.  This  eon- 
Teyance  Included  tte  land  Involved  In  this 
controversy  and  contained  about  80  acres. 
It  was  partitioned  in  a  suit  brought  for  the 
purpote  in  1895,  and  lot  No.  9  thereof  con- 
veyed to  James  EYanklin,  who  later  cMivey- 
ed  it  to  J.  H.  McComas.  He  conveyed  it,  to- 
gether with  lot  No.  10,  to  one  Strause  of 
Richmond,  Va.  Strause  conveyed  It  to  J.  L. 
Caldwell,  who  subdivided  a  portion  of  it  in- 
to town  lots  and  conveyed  two  of  them,  14 
and  15,  to  T.  A.  Null.  Null  conveyed  them 
to  J.  L.  Mldkiff,  and  Midkiff  to  the  defend- 
ant 

Having  thus  narrated  minutely  and  In  de- 
tail the  history  of  the  lessors'  title  to  the 
dl  and  gas  under  the  lot  on  which  the  well 
In  Question  is,  and  that  of  the  defendant  to 
the  surface  thereof,  the  bill  alleges  and 
charges  "that  all  the  gas  rights  and  right  to 
remove  the  said  gas  under  the  said  tract  of 
land  claimed  by  Alonzo  Moore  is  yested  'In 
it,"  and  that  he,  by  virtue  of  the  deed  uhder 
which  he  claims,  is  entitled  only  to  the  snr- 
fi<ce.  Thus  denying  any  right  in  him  to  the 
gas  under  the  lot,  It  further  charges  that  be, 
not  regarding  the  rights  of  the  plaintiff,  has 
without  its  consent  drilled,  or  caused  to  ba 
drilled,  a  well  on  the  lot  in  question,  and  Is 
UFlng  the  gas  therefrom.  To  sustain  Oie  ao 
tlon  of  the  court  upon  the  demurrer,  the  ap- 
pellee relies  upon  three  grounds:  (1)  Failure 
of  the  plaintiff  to  attach  to  ito  bill  the  ex- 
Jiibits  therein  referred  to;  (2)  Inapproprlate- 
Mm  of  the  remedy  Invoked ;  and  (8)  lack  of 
such  title  as  a  plaintiff  must  have  to  enable 
htan  to  maintain  a  suit  of  this  kind,  apparent 
on  the  face  of  the  bill. 

[1]  As  a  matter  of  convenience,  documents 
relied  upon  as  evidence  to  prove  the  allega- 
tions of  a  bill  In  equity  are  usually  filed 
therewith  as  exhibits,  but  it  la  not  nece»- 
Rary  so  to  file  them.  A  bill  alleging  suffl- 
clent  matters  of  fact  to  afford  ground  for  the 
relief  asked  is  proof  against  a  demurrer,  even 
though  no  evidence  is  exhibited  with  it 
Since  the  demurrer  admits  the  facts  alleged, 
proof  thereof  Is  unnecessary.  It  becomes 
necessary  oidy  wh&i  the  allegations  of  fact 
are  put  Id  Issue  by  an  aqswer  denying  them. 
Obviously,  therefore,  a  platutifl  may  exhibit 
his  proof  with  the  bill,  if  It  is  documentary, 
or  put  It  in  evidence  otherwise,  after  an  issue 
has  been  made.  Suit  v.  Hocfastetter  Oil  Co., 
63  W.  Va.  317,  61  S.  E.  307.  This  bill,  bow- 
ever,  does  not  purport  to  file  the  deeds  relied 
upca  as  exhibits.  It  describes  them,  sets 
forth  their  legal  effect,  and  avers  that  they 
will  be  produced  and  filed  as  parts  thereof. 

[2]  If  the  allegations  of  the  bill  eliminate 
all  issues  of  fact  proper  for  Jury  inquiry  and 
determination,  and  set  up  a  clear,  complete, 
apd  sound  title  In  the,  plain tifi,  not  ue- 
pendent  In  any  way  upon  such  issues  of  fact, 
it  makes  out  a  case  for  relief  by  injunction 
against  irreparable  injury,  notwithstanding 
necessity  for  Judicial  determlnatioii  of  ques- 


tions of  law,  arising  upon  the  documentary 
evidence.  Myers  v.  Bland,  87  S.  B.  868; 
Ephralm  Creek  Coal  &  Coke  Co.  v.  Bragg, 
75  W.  va.  70,  S3  S.  B.  190;  Suit  v.  Ho<*stet- 
ter  OU  Co.,  63  W.  Va.  817,  61  S.  E.  307.  In 
such  cases,  there  is  no  occasion  for  resort 
to  an  aotlon  of  ejectmoit  wherefore  the  bill 
need  not  aver  pendency  thereof  or  intention 
to  Institute  one. 

[S]  This  bill  alleges  a  common  source  of  title 
for  the  defendant  and  the  plaintiff's  lessors 
and  a  severance  of  that  title  as  to  the  min- 
erals. It  says  Adklns,  having  the  complete 
title  to  the  tract  of  land,  executed  a  deed 
conveying  the  minerals  therein  to  Gregory 
and  retained  the  surface.  By  subsequent  con- 
veyances, the  title  to  the  minerals  became 
vested  In  the  lessors  of  the  plaintiff  and  the 
title  to  the  surface  In  the  defendant  These 
allegations.  If  true,  and  the  demurrer  admits 
them  to  be  true,  exclude  all  questions  of  con- 
flict of  boundary  and  adverse  title,  and  brlag 
the  case  within  the  principle  Just  stated. 
As  the  deed  under  which  the  defendant  claima 
bears  date  June  30,  1914,  It  is  impossible  for 
him  to  have  acquired  title  to  the  gas,  as 
distinguished  from  the  surface,  by  adverse 
possession.  The  bill  says  he  acquired  Us 
title  to  the  surface  June  30, 1914,  and  that  he 
has  either  drlUed  a  well  on  the  lot  or  caused 
It  to  be  drilled.  If  the  gas  was  severed  in 
title  from  the  surface,  the  possession  of  the 
latter  by  the  defendant's  predecessors  la 
title  was  not  possession  of  the  gas.  Wallace 
V.  Ehn  Grove  Coal  Co.,  B8  W.  Va.  449,  52 
S.  B.  485,  6  Ann  Cas.  140.  He  cannot  have 
had  possession  of  the  gas  by  means  of  the 
well  In  question  for  the  statutory  period  of 
ten  years,  for  it  must  have  been  drilled  since 
June  30,  1914. 

The  terms  of  the  allegation  of  sevenince  of 
the  minerals  from  the  surface  by  the  Adkius 
deed  of  November  25,  1850,  are  relied  upon 
for  the  contention  that  the  bill  sets  up  only 
an  uncertain  title  in  the  plalntifTs  lessors. 
The  allegation  is  that  the  deed  conveyed  all 
the  coal  and  other  minerals  In,  under,  and 
upon  the  tract  of  land.  It  does  not  purport 
to  set  forth- the  terms  of  the  deed.  It  charg- 
es that  the  deed  conveyed  all  the  coal  and 
other  minerals  In  the  tract  of  land,  not  that 
it  conveyed  In  the  language  or  terms  of  the 
bill.  Of  course,  a  demurrer  admits  only  such 
matters  as  are  well  pleaded.  (Hays  v.  Heath- 
erly,  36  W.  Va.  613,  618,  15  S.  E.  223),  and 
If  the  allegation  Just  referred  to  could  be  re- 
garded as  one.  stating  the  terms  of  the  con- 
veyance, and  not  averring  the  legal  effect 
thereof,  it  would  set  up  a  mere  prima  facie, 
not  conclusive,  title  to  the  gas  in  the  plain- 
tiff's lessors,  and  the  subsequent  allegation 
of  absolute  title  thereto  in  them  might  be 
treated  as  a  conclusion  not  warranted  by 
the  terms  of  the  deed.  A  grant  or  reservation 
in  general  terms  of  all  the  minerals  in  a 
tract  of  land,  prima  facie.  Includes  the  oil 
and  gas  as  well  as  the  solid  minerals,  such 
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as  coal,  but  it  is  sometimeis  susceptible  of 
an  interpretation  tbat  excludes  them.  Suit 
T.  Hochstetter  Oil  Co.,  63  W.  Va.  317,  CI 
S.  E.  307;  Gaffney  v.  Stow^rs,  78  W.  Ya. 
420,  80  S.  t.  SOI.  Since  it  does  not  purport 
to  give  the  terms  of  the  deed,  the  allegation 
tn  question  must  be  deemed  one  diargiiig  the 
legal  effect  thereof  and  asserting  absolute 
title  to  thie  minerals  in  the  tract  of  land. 
'When  the  deed  is  produced,  either  to  prove 
tbe  allegation  or  to  support  an  answer  deny- 
ing it,  a  wholly  different  status  of  the  case 
may  be  established. 

(4]  Application  of  tbe  defensive  principle 
relied  upon  need  not  appear  from  the  bill, 
nor  can  it  always  be  invt^ed  by  a  demurrer. 
Tbe  test  is  necessity  or  lack  of  necessity  of 
a  Jury  trial.  Such  necessity  defeats  tbe  juris- 
diction in  equity  for  determination  of  tbe 
Onestion  of  title  at  wbaterer  stage  of  tbe 
equity  sott  it  may  appear.  If  it  exists  and  is 
not  disclosed  by  the  bill,  the  answer  or  a  plea 
may  show  it.  When  the  deed  in  question  is 
produced,  its  terms  may  conclosively  sus- 
tain tbe  allegation  of  tbe  bill,  and  thus  pre- 
clude right  In  tbe  defendant  to  go  to  a  Jury. 
If  they  do  not,  and  the  situatloD  co&fera 
etacb  rl^t,  a  motion  to  dissolve  the  injunc- 
tion, supported  by  an  answer  exbibiting  tbe 
deed,  will  bring  it  to  the  attention  of  tbe 
court.  Since  the  deed  was  not  produced  in 
the  court  belo^,  and  is  not  In  this  record. 
It  is  impossible  now  to  say  what  its  con- 
struction or  legal  effect  la. 

[B]  The  defensive  procedure  adopted  ab- 
solves this  court  from  duty  to  inqilire  wheth- 
er the  award  of  a  preliminary  injunction 
stopping  the  operation  of  a  producing  gas 
well,  without  proof  of  tlie  allegations  of  the 
bUl  and  without  notice  to  the  defendant  of 
the  application,  affording  him  an  opportunity 
to  resist  It,,  was  tlie  exercise  of  sound  Judi- 
cial discretloii.  Instead  of  moving  a  dlB- 
solution  of  tbe  injunction  fbr  defeetlvoiess 
of  tbe  bill,  or  on  the  filing  of  an  answer  deny- 
ing its  allegati<Hi8,  the  defendant,  by  a  de- 
murrer, attacked  tbe  bill  Itself,  and  tbe  trial 
court  has  had  no  opportunity  to  pass  upon 
tbe  sufficiency  of  grounds  that  might  have 
been  urged  for  dibsolutlon  of  tbe  injonctlou, 
treated  as  one  awarded  on  a  sufficient  bill. 

Tbe  principles  and  conclusions  here  stated 
necessitate  reversal  of  the  decree  complained 
of,  overruling  of  tbe  demurrer,  reinstatement 
of  tbe  injunction,  and  remand  of  tbe  cause  to 
tbe  trial  court 


MEMORANDUM  DECISIONS. 


BBAWIiBT  ft  OANTT  v.  TDKNEK.  (No. 
832.)  (Supreine  Court  of  North  Carolina.  Nov. 
7,  1017.)     Appeal  from  Superior  Court,  Dur- 


ham ..Ctninty;  Kerr,  Judge.  Action  by  S.  C. 
Brawley  and  R.  M.  Gantt  against  Theodore 
Turner.  Prom  a  judgment  foe  plaintiffs,  de- 
fendant appeala  No  error.  This  is  an  action 
to  recover  the  value  of  services  rendered  in 
procuring  a  pardon  for  the  defendant.  There 
was  a  verdict  and  judgment  for  the  plaintiffs, 
and  the  defendant  appealed.  W.  H.  Carroll, 
of  Burlington,  for  appellant.  Manning,  Everett 
ft  Kitchin,  of  Durham,  for  appellees. 

PER  CURIAM.  Wa  have  carefully  examin- 
ed the  record  and  find  no  error.  The  rulings 
upon  evidence,  considered  in  connection  with 
the  caution  given  to  the  jury,  were  clearly  right, 
and  the  whole  controversy  resolved  itself  into 
an  issue  of  fact  for  the  jury.  The  plaintiffs  first 
alleged  a  special  contract  to  pay  them  $500, 
but  abandoned  this  cause  of  action  and  recov- 
ered $850  on  a  quantum  meruit    No  error. 


IjEART  et  ux  v.  board  OF  DBAINAOB 
COM'RS.  (No.  270  (Supreme  Court  of  North 
Carolina.  Sept.  12,  1017.)  Appeal  from  Su- 
perior Court.  Currituck  County:  Bond,  Judge. 
Action  by  C  C.  Leary  and  Wife  against  the 
Board  of  Drainage  Commissioiiers.  Judgment 
for  plainjMffs,  and  defendants  appeal.  Affirmed. 
Ward  ft  Thompson,  of  Elizabeth  City,  for  appel- 
lants. Aydlett  ft  Simpson  and  E^ringhaus  ft 
Small,  all  of  Elisabeth  City,  for  appellees. 

CLARE,  O.  J.  This  case  was  before  us  in 
Leary  v.  Drainage  Oimmissioners,  172  N.  C. 
25,  89  S.  E.  803,  and  was  fully  considered.  On 
this  trial  the  evidence  showed,  as  before,  that 
the  defendants,  through  their  superintendent,, 
had  cut  drainage  canals,  whereby  large  quanti- 
ties of  water  were  gathered  together  from  some 
25,0(X)  acres  of  land,  including  a  luge  part  of 
the  Fountain  tract  in  the  Dinnal  Swamp  and 
an  area  known  as  the  "Lake  Lands";  that 
these  waters  were  diverted  from  their  natural 
flow  into  the  main  canal  of  the  defendants'  dis- 
trict, were  brought  through  it  to  a  point  im- 
mediately opposite  plaintiffs'  lands,  and  then 
turned  loose;  that  that  canal  was  cut  across 
one  side  of  a  wide  area  known  as  the  Morgan 
Swamp,  into  which  plaintiffs'  lands  had  there- 
tofore drained,  and  over  which  the  water  would 
have  spread  out;  that  the  canal  was  so  negli- 
gently cut  and  the  embankments  so  negligently 
constructed  that  the  plaintifh'  lands  were  left 
abutting  upon  a  jug-shaped  swamp  area,  into 
which  the  diverted  water  was  turned,  being 
penned  up  between  the  nlaintiffs'  high  land  and 
the  canal  bank,  and  thus  was  forced  back  onto 
the  ditches  of  the  plaintiffs,  ponding  upon  and 
injuring  their  lands  It  also  appeared  that  the 
canal  was  negEgently  and  abruptly  stooped  at 
point  "400"  on  the  map,  just  opponte  the  plain- 
tiffs' lands,  and  its  month  was  left  filled  with 
d£bris,  BO  that  that  water  stagnated  and  over- 
flowed the  banks  of  the  canal  as  above  stated. 
'There  being  no  other  way  for  it  to  go  off,  the 
water  backed  into  the  plaintiffs'  ditches,  stop- 
ping the  flow  of  water  therein  from  his  lands. 
The  judgment  in  the  proceedings  creating  the 
drainage  district  adopted  another  and  an  ap- 
parenuy  adequate  system  of  drainage.  Bat  its 
superintendent  changed  the  plans,  and  made  the 
outlet  of  the  main  canal  S  feet  narrower  and 
shortened  its  length  a  mile  and  a  half.  There 
was  evidence  tending  to  show  that  the  expense 
thus  saved  was  used  in  draining  the  Fountain 
tract  in  which  the  superintendent  was  person- 
ally interested.  Tbe  plaintiffs'  lands  were  en- 
tirely out  of  the  drainage  district,  and  they 
were  not  parties  to  the  proceedings  establish- 
ing it.  The  case  has  been  tried  in  accordance 
with  tbe  opinion  in  the  case  when  here  before, 
and  it  is  not  necessary  to  repeat  what  was  then 
said.  Upon  careful  review  of  the  exceptions 
taken,  we  find  no  error. 
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SIMMONS  ▼.  ADAMS  GRAIN  &  PROVI- 
SION CO.  (No.  28.)  (Supreme  Court  of  North 
<3aroIiiia.  Sept.  19, 1917.)  Appeal  from  Superi- 
'Or  Oourt,  Beaufort  County;  Daniels,  Judge. 
Action  by  J.  L.  Simmons  against  the  Adams 
Grain  &  Provision  Company.  From  a  judg- 
jnent  for  plaintiff,  defendant  appeals.  Affirmed. 
Civil  action  tried  upon  these  issues:  "(1)  Is  the 
•defendant  indebted  to  the  plaintiff  on  account 
of  the  shipments  of  com  on  February  15,  1915, 
and  of  peas  on  March  2,  1915,  as  alleged  in  the 
first  cause  of  action  in  the  complaint;  if  so, 
in  what  amount?  Answer:  ^42.84  and  tnter- 
•est  from  March  2,  1915.  (2)  Did  the  defendant 
Prevent  the  plaintiff  from  delivering  the  15,000 
bushels  of  com  and  2,372  bushels  of  peas  by 
wrongfully  failing  and  refusing  to  honor  the 
■draft  theretofore  drawn  by  plaintiff,  as  alleged 
for  the  second  cause  of  action  in  the  complaint? 
Answer:  Tes.  (3)  If  so,  what  damages,  if  any, 
is  plaintiff  entitled  to  recover?  Answer:  $161.- 
28.  (4)  Did  plaintiff  contract  to  sell  and  con- 
sign to  defendant  5,000  bushels  of  com  on 
December  23,  1914,  as  alleged  in  tiie  answer 
:as  the  first  counterclaim?  Answer:  Yes.  (5) 
It  so,  was  plaintiff  prevented  from  delivering  a 
part  of  said  5,000  bushels  by  the  wrongful  fail- 
ure of  defendant  to  pay  the  drafts  drawn  by 
plaintiff,  as  alleged  in  the  reply?  Answer: 
xes.  (6)  What  damages,  if  any,  is  the  defend- 
ant entitled  to  recover  of  plaintiff  on  the 
■■aid  counterclaim?  Answer:  Nothing.  (7)  Did 
plaintiff  contract  to  sell  and  deliver  to  defend- 
ant 15,000  bushels  of  com  at  65  cents,  as  al- 
leged in  the  answer  as  the  second  cause  of  ac- 
tion? Answer:  Yes.  (8)  What  damages,  if 
■Any,  is  defendant  entitled  to  recover  of  the  plain- 
tiff on  its  second  counterclaim  for  failure  of  the 
plaintiff  to  ship  the  15,000  bushels  of  com  as 
of  January  6,  1915,  referred  to  in  the  second 
issue?  Answer:  NothiA^.  (9)  What  damages, 
if  any,  is  defendant  entitled  to  recover  of  the 
plaintiff  on  its  third  counterclaim  for  failure  of 
plaintiff  to  ship  the  2,372  bushels  of  peas  as 
of  January  6,  1915,  referred  to  in  the  second 
issue?  Answer:  Nothing.  (10)  Did  plaintiff 
contract  to  sell  and  ship  the  16,0(X)  bushels  of 
com  at  68  cents  per  bushel,  January  19th,  as 
alleged  for  the  fourth  counterclaim?  Answer: 
'No.  (11)  If  so,  what  damages,  if  any,  is  de- 
fendant entitled  to  recover  of  plaintiff  for  and 
■on  account  of  his  failure  to  comply  with  said 
contract?  Answer:  Nothing.  (12)  In  what 
amount,  if  any,  is  plaintiff  indebted  to  defend- 
ant for  the  bags  referred  to  in  the  fifth  coun- 
terclaim? Answer:  $61.28.  Bags,  if  recover- 
.ed,  Itelong  to  Simmons."  From  the  Judgment 
rendered,  defendant  appealed.  Small,  MacLean, 
Bragaw  ft  Rodman,  of  Washington,  N.  C,  for 
appellant.  Ward  &  Grimes  and  H.  C.  Carter, 
all  of  Washington,  N.  C,  for  appellee. 

PER  CURIAM.  We  have  examined  the  13 
assignments  of  error  directed  to  the  evidence  and 
charge  of  the  court,  and  think  they  present  no 
substantial  ground  for  granting  a  new  trial. 
No  error. 


VINSON.  JONES  ft  FINCH,  Inc.,  t.  PUGH 
et  al.  (No.  224.)  (Supreme  Court  of  North 
Carolina.  Oct.  10,  1917.)  Appeal  from  Su- 
perior Court,  Sampson  County;  Lyon,  Judge. 
Action  by  Vinson,  Jones  &  Finch,  Incorporated,! 
against  J.  H.  Pugh  and  J.  ES'ank  Wooten. 
'From  a  judgment  for  plaintiff  against  him,  de-i 
fendant  Pugh  appeals.  No  error.  Civil  action 
-tried  upon  these  issues:  "(1)  Did  the  defend- 
■ant  J.  H.  Pugh  contract  and  agree  to  sell  and 
convey  to  the  said  plaindS  the  timber,  rights, 
and  privileges  for  the  sum  of  $6,000  upon  the 
lands  described  in  the  comi>laint?  Answer: 
Yes.  (2)  If  so,  was  the  purchase  price  agreed 
upon  to  be  paid  in  cash?  Answer:  No.  (3) 
IMd  the  defendant  J.  H.  Pugh  fail  and  refuse  to 
•comply  with  his  said  contract  and  agreement? 


Answer:  Yes.  (4)  Did  the  plaintiff  comply  with 
their  part  of  said  agreement?  Answer:  Yes. 
(5)  Was  the  defendant  Wooten  the  duly  author- 
ized agent  of  his  codefendant  Pugh  in  the  sale 
of  his  timber  referred  to  in  the  complaint?  An- 
swer: Yes.  (6)  Was  it  agreed,  prior  to  the  ex- 
ecution of  the  timber  Aeed,  or  on  the  date  there- 
of, that  the  plaintiff  should  have  80  dayv  in 
which  to  pay  the  same?  Answer:  Yesi.  (T) 
Was  it  understood  and  agreed  that  the  plain- 
tiff was  to  pay  the  expenses  incurred  in  the 
transaction  In  addition  to  the  $6,000  for  the 
timber?  Answer:  Yes.  (8)  Was  the  sum  of 
$250  paid  to  the  d^endant  Wooten  by  the 
plaintiff  for  his  services  in  procuring  the  ex- 
ecution of  said  timber  deed  by  his  unde  and 
codefendant?  Answer:  No.  (9)  Was  the  sum 
of  $250  paid  to  the  defendant  Wooten  without 
the  knowledge  or  consent  of  the  defendant 
Pugh?  Answer:  No.  (10)  If  so,  did  the  de- 
fendant Pugh  repudiate  said  contract  upon  the 
discovery  of  said  fact?  Answer:  No.  (11) 
What  damages,  if  any,  is  .the  plaintiff  -entitled 
to  recover  of  the  defendant  Jas.  H.  Pugh?  An- 
swer: $1,750."  From  the  judgment '  rendered, 
defendant  Pugh  appealed.  Grady  &  Graham, 
Kerr  ft  Herring,  and  BV>wler  ft  Crumpler,  all  of 
Clinton,  for  appellant  Butler  ft  Herring,  of 
Cninton,  for  appellee. 

PER  CURIAM.,  This  case  was  before  the 
court  at  last  term,  and  is  reported  in  91  S.  E. 
838,  which  is  referred  to  for  the  facta.  On  the 
last  trial  the  issues  were  submitted  as  directed 
in  the  opinion  of  this  court.  We  have  examined 
the  several  assignments  of  error  relating  to  the 
evidence  and  to  the  charge  of  the  court,  and  we 
find  them  to  be  without  merit.  The  case  seems 
to  have  been  tried  strictly  in  accordance  with 
the  former  opinions.    No  error. 


RAWL  T,  ABLE  et  aL  (No.  9T74.)  (Su- 
preme Court  of  South  Carolina.  July  19,  1917.) 
Appeal  from  Common  Pleas  Circuit  Court  of 
Lexington  County;  John  S.  Wilson,  Judge. 
Action  by  W.  Li  Kawl  against  R.  Glover  Able 
and  others.  From  decree  for  plaintiff,  defend- 
ants oppeal.  Affirmed.  C.  M.  Efird,  of  Lex- 
ington, for  appellants.  Thurmond,  Timmennaa 
ft  Callison,  of  Lexington,  for  respondent. 

GAGE,  J.  Decree  for  foreclosure  and  sale. 
There  is  but  one  exception,  and  Uiat  is  the 
plaintiff  received  from  the  defendant  Able  on 
June  1,  1908,  $501.14.  which  the  defendant 
Able  says  ought  to  have  been  put  on  the  note 
sued  upon,  and  which  contention  the  circuit 
court  disallowed.  Said  appellant  says  the  tes- 
timony preponderates  ap;ainst  the  court's  con- 
clusion. We  have  examined  the  testimony,  and 
it  discloses  that  Able  owed  Rawl  other  debts 
than  that  evidenced  by  the  notes  sued  on.  Tlie 
defendant  Able. testified  that  he  thought  it  was 
Rawls'  "intention  to  do  what  is  right  about  it" 
He  also  testified  he  kept  no  books,  except  "an 
ordinary  daybook,"  and  that  even  was  not  at 
the  hearing,  and  that  he  testified  from  memory. 
The  defendants'  testimony  lacke  positiveneas 
and  definitenees;  it  does  not  satisfy.  The  plain- 
tiff, too,  admits  his  books  were  "not  in  first- 
class  shape";  but  be  said  he  could  always  un- 
derstand them,  that  he  kept  them  himself,  and 
that  the  books  showed  the  transaction  he  testi- 
fied to.  The  statement  of  the  account  is  print- 
ed in  the  "case,"  and  we  agree  it  is  "not  in 
first^KJass  shape,"  But  we  see  no  ground  to  mod- 
ify the  decree;  it  was  incumbent  on  the  appel- 
lant to  show  error,  and  that  has  not  been  done. 
The  decree  is  affirmed. 

GARY,  C.  J^  and  WAITS,  HYDRICK, 
and  FRASER,  Jj.,  concur. 
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ROGERS  ▼.  MARION  COUNTT  LUMBER 
CORP.  (No.  9794.)  (Supreme  Court  of  South 
Carolina.  Aufr.  16,  1917.)  Appeal  from  Com- 
mon Pleas  Circuit  Court  of  Marlboro  County;  J. 
W.  De  Vose,  Judge.  Action  by  J.  B.  Rogem 
against  the  Marion  County  L/umber  Corpora- 
tion. Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed.  M.  C  Woods,  of  Marion,  for 
appellant.  £>,  D.  Lide,  of  Marion,  for  respond- 
ent. 

HYDRICK,  J.  Careful  examination  of  the 
record  in  this  case  fails  to  diaclose  any  ground, 
either  of  law  or  of  fact,  upon  which  it  can  be 
distinguished  from  the  case  of  Gray  y.  Marion 
CountT  Lomber  Company,  102  S.  C.  289,  86  S. 
E.  640,  upon  the  authority  of  which  the  judg- 
ment of  the  circuit  court  is  affirmed.    Affirmed. 

GARY.  C.  J.,  and  WATTS.  FRASER,  and 
GAGE,  JJ.,  concor. 


SANDIFER  T.  ATLANTIC  COAST  LINE 
B.  CO.  (No.  9735.)  (Supreme  Court  of  South 
Carolina.  Jujy  6,  1917.)  Appeal  from  Common 
Pleas  Circuit  Court  of  Bamberg  County;  Geo.  E. 
Prince,  Judge.  Action  by  J.  A.  Sandifer  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Jadgment  for  plaintiff,  and  motion  for  a  new 
trial  denied,  and  defendant  appeals.  Affirmed. 
Mayfield  &  Free,  of  Bamberg,  and  Jm  W.  Mc- 
Lemore,  of  Sumter,  for  appellant.  Carter  & 
Carter,  of  Bamberg,  and  R.  C.  Hardwick,  of 
Denmark,  for  respondent. 

GARY,  C.  J.  This  is  an  action  for  com- 
pensatoiy  and  ponitiTe  damages,  alleged  to  have 


been  sastoined  by  the  plaintitF,  on  account  of 
injuries  to  himsuf  and  property  thrott|h  the 
wrongful  acts  of.  the  defendant  in  failing  to 
keep  the  highway,  crossing  its  track,  in  proper 
repair.  The  defendant  denied  the  allegations 
of  the  complaint,  and  aet  np  the  defense  of  con- 
tributory negligence.  At  toe  close  of  the  plain- 
tifiTs  testimony,  the  defendant's  attorneys  made 
a  motion  for  a  nonsuit,  on  the  ground  that  the 
accident  occurred,  as  it  were,  from  the  falling 
of  a  large  quantity  of  surface  water,  and  that  is 
in'  the  nature  of  an  act  of  God;  further,  that 
the  plaintiff  has  shown  that  there  was  no  neg- 
ligence on  the  part  of  the  defendant  company 
whaterer  In  the  matter,  the  rain  having  fallen 
only  a  few  minutes  before  that."  Upon  the 
same  groand  they  also  made  a  motion  for  a 
nonsuit  as  to  punitiye  damages.  Both  motions 
were  refused.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  S40  actual  and  $700 
punitive  damages.  The  defendant's  attorneys 
made  a  motion  for  a  new  trial,  which  was  re- 
fused, and  it  appealed.  The  only  exception 
which  raised  a  question  of  law  was  abandoned. 
The  other  exceptions  assign  error  on  the  part 
of  his  honor,  the  presiding  judge,  in  refusing 
the  motion  for  nonsait,  and  in  refusing  the  mo- 
tion for  a  new  trial,  on  the  ground  that  the  ver- 
dict as  to  punitve  damages  was  excessive.  The 
appellant's  attorneys  did  not  discuss  the  testi- 
mony in  detail,  nor  do  we  think  it  necessary 
to  do  so.  Our  conclusion  is  that  the  verdict  is 
fully  sustained  by  the  testimony,  and  there  is 
no  evidence  that  the  punitive  damages  were 
excessive.     Affirmed. 

HYDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


End  ot  Oases  in  Vol.  03 
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